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ABRSTRACT

. Habitual Criminals and Dangerous Sex Offenders were tQD
groups of offenders targeted by preventive deterntien
measures, proclaimed into the Canadian. Criminal Code (Part
XXI} in 1947 and 1948 respectively. These Provisions were
repealed in 1977, and replaced by the Dangerous Offender
provision. Although at the time of the proclamatiron of the
new. leglslatlon it was stated that those offenders gsentenced
under the previous . legislation would be reviewed against the
new criteria, no such review was in fact conducted. in

‘response to the findings of a study of incarcerated Hahbitual

Criminals that none of the wmen could be regarded “ras
dangerous within the new definition, a Judic:al Review of
Lhese offenders was conducted, with the result that most of
the Habitual Criminals were granted relief from their
zentence of preventive detentien. No Sb.parable review has
been conducged on those offenders senterced as Dangerous He:n
Of fenders.

The present study was designed t g provide information
for thase who must contemplate wh&ther such a review 15 1N
order. Accordingly, the National Parole Board files of the

27 offenders identified as having been sentenced undear {he-

legislation were revieuwed. A protacol was formulated to
glean detailled information on the offenders’ history and
current circumstances : )

[t was found that while the majority of of fenders had a
previous offence history, =@ peircent  had no  prior
seuw—-related conviction. Pedophilic offenders were clearly
the target of the legislation, as 70 perceﬁt af vichims were,
Lnder 16 wears of age. Nineteen of the DSOs could not have
been sentenced under the new DO 1eg1s]afion, as several of

rhe offences which were part  of the old DSO 'legislkatiun
(gross  indecency and buggery?} were nat carried  over.
Geventy-one percent of offenders uwere sentenced 1n Vs
combined provinces of PBritish Columbila cand Ontario. The
majority of offenders (75%) have been granted at least one
conditional retease since 1ncarceration, andd 73 percent ot
these have been re—incarcerated. Violation of " the Parole

agreement . was the most comman si1ngle reason fdr Parole Poard
action. Twenty~four offenders have "~ been convitted. ot a
subsequent offence, 37 percent  .af . which  were
sexually-related. At the time of data collection ‘las of
September' 1, '1985), 43 offenders were i1ncarcerated, 39 were
on some form af cond1t1ona1 velease, and 15'were decepased.

; The focus of sthe .discussion 1s .on, thase resuits that
raise the. most striking concerns regar fng the legislation,
including the disparity and. ineauity in tte oaperation, the
"dangerousness’ " af of fendérs . sentenred under the
legislation, and its const1tut1onal1t5.' )
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CHAPTER 1
INTRODUCTION:THE PROBL.EM

.

‘Preventive detention is a sentencing practice that
takes the form ‘of indeterminate penal confinement, the
purpose of which is to prevent the. commission of - further
crimes.' A secondary objective is the detention of the
affender until “treated", and thus - safe to release.
Habiﬁual or recidivistity dangerous and sexual offenders are
three major groups of offenders targeted by this type of
disposition. _ ' ' __— :

Preventive detention has long been criticizedt on a
number of grounds. That the offender is in effect confined
for "’evils® they have not yet' committed" (Schiffeﬁ} 19797
constitu\gg the thrust of the civil libertarian crificism.
In this regard it was stated by Von Hirsch (197&): "it is &
bacic rule of criminal justice in a free society that a sane
adult may not be deprived of his liberty except as a
punishment for a crime of which he has been convicted®. It
has also been argued that the indeterminate sentence
precludes any possibility of  reform, "if the prisoner is
confronted with the fact that he is never to be a completely
free person again" (Mewett, 1936).

. The first preventive confinement measure to be given
statutory form was the ‘'relegation’ adopted in the French
statute of 1885 (Rennie, 1978). It was a banishment to -the
French colaony Guyana for recidivistic offanders. Other
countries followed with similar measures, Portugal in 1892
and Argentina in. 19@3. - Australia in 19905 introduced the
roncept of preventive detention ihto the British Empire. The'
Prevention of Crime Act (192087 /was enacted’in England to be
used for habitual offenders. In  the United Statesy, the
first preventive confinement legislation to be enacted was
Ln Massachussetts, implemented in 1911. Its purpose was o
detain 'defective delinquents’ as a separate class of
of fenders (Brakel and Rock, 1971). Itlinois in 1938 enacted
the first sexual psychopath law to be judicially upheld in
the United States. ’

The first provision in the.Canadian Criminal Code for
the preventive detention of a separate category of offenders
’Hapitual Criminals’, was enacted by Parliament in 1947. It-
was' a provision modelled after the English law. ‘A second
provision, modelled after the Massachussetts lawy was added

a year later for the.- detention of ’'Criminal. Sexual
Psychopaths’. It was later changed to ‘'Pangerous Sexual
Offenders’. ‘ \

Canada repealed both the = Habitual Criminal and

Dangerous Sex ©ffender legislation in 1977y only to replace
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it with the more generic ’'Dangerous Gffender’ provision, the

aim gf which  was to target other, not Just. sexually

dangerous,. PErsoOns. Aot .
Although at .the time of the enactment of the new

legislation it was stated that those offenders sentenved

_under the previous legislation would be rev1ewed against the

new criteria, no such review took place.

A study was conducted by lamger Michael Jackson (198
in which the ceses of 18 Habitual Criminals incarcerated in
British Columbia were reviewed. According to Jackson, - none
of the men in the study codld be redarded as dangerous
@ither in terms of their propensity to commit  violence or
within the definition of the 1977 legislation.

In response to fthese findings, a Judicial Inguiry
headed by Judge Stuart M. Leggatt was appointited 1n 11283 to

inquire into the cases of the Habitual Criminads. He
concluded that as a whole, these offenders did not represent
a serious risk to society and furthermore, the sentence of
prevaentive detention went far beyond the retributive

expectation of the law that even the prosecutors envisioned.

As & result of the Leggatt Inquiry (1984), .the magority of
the Habitual Criminals were granted relief from . their
sentence of preventive detention.

To date, no comparable Judicial review has bean
conducted on the other group of offenders sentenced to
. preventive detentionithe Dangerous Seuw  Of fenders (DSOs) LT
The purpose of this study was to eramine all offendar:.
sentenced under the legislatian, - addre§blng those 155UES
that would be cotiiggﬁaguulmggﬁjani, for those reauired to
ponder whether such~a~Feview 135 warranted.
The present study identified all thaose of fenders
sentenced as Dangerous Sex Offenders since the inception of

the legislation in 1948. A protocol was formulated, the «a1m
of which was to glean detailed information on the history
and current circumstance of each offender. The National
Farole Poard files constituted the sole data source of the
study. .
Pefore describing the present study and its resultsy
the history of special sex offender laws 1in the United

States is reviewed. Jhe understanding of the origins of

these laws  is important for two reasons. First, the Uniletl
Gtates is the pioneer of special dispositional procedures
for sew offenders. Second, as noteds; Canada’s own Criminal
Sexual Psychopath law was modelled after an American l aw.
The research done to date on the opergation af bhesse
provisions is reviewed in Chapter 3. In order to provide &
kistorical perspective "on the Canadian law, the historwy of
the development of the sexual offender special Provision In
the Criminal Code is traced in detail in Chapter 4, through

."‘.‘
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the various commissiofns that reported on 1its operation.
Finally in Chapter 5y the research on the Canadian Dangerous
Gex Offender law is reviewed, providing the reader Qith @an
understanding of our knowledge of these offenders until the

current study was conducted. ‘

{ 3.

-
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' CHAPTER T

HISTORY OF THE AMERICAN SEX PSYCHOPATH
LEGISLATION . .

INTRODUCTION -

) The . following’ chapter_ will . outiine the history of
sexual psychopath 1adis in the United States. ‘While tho,

) IEQiséijlpﬁ\and operation of these laws differ Iin many
respetts from  Canada, it was in the United States that

apecial ;dispositional procedures were developed For. g
of fenders. +In - addition, ~ Canada modelled its own provieion
after the Massachussetts (1947) law. For these reasons it
would seem appropriate to trace their development.
. In 1935 the first of the so—called se: psychopath  laws
was enacted in Michigan (Shah, 19753). This statute was soon
declared urconstitutional however, ma&qlg on the grounde ot
whiat has bee defined as "double | jeapardy” (being lwice
centenced for one oftfence). and the lack of o Jwy  treal
(People v. Frotcrak, 286 Mich.y 51,281 N.W. 534 (193H) . "Ac
noted by Prakel  and Rock (1971, the finding ot
uncanstitutionality was primarily based on tlas fact that  fhe
provision was an amendment to the Michigan Criminal Code.
“The Illinois Sexuwal Psychopath statute was the farst to
pass Judicial scruting by declaring t oa civily noat rrarminel
measuire. Importantiu, the use A civil Proc e ue e
circumvented the criminal law reaquirement ot due pricece
(Petrunik, 1982). In the years to follow, tho  magorita  of
.5, states instituted similar legislation (28 stated

enacted sew offender laws between 19405 and 19640, white b { .

bher most  part allowed for the civil commitment of offendees
(te be confined until. "treated” ), who Fit1 he legal crrr e ra
nf sexuwal psychopathy. :

1t 13 beyond the scope Di thie theaoirs to by bl
relevent legisiation in all Ameritan gurasdrolbione . it
enough to note that while the statutes vary with  reopect Y
administrationy their commonal ity YViee 1 thrie s pur puse
which has been described as being "to provide special
disposition procedures for pecople who have zhown o tanfliency
o commit sen offences" (Favole, 19830 . Though har lad At
the time as A fremendous  step forward, for reavonc to bo
subsequently discussed, the somewhat hasty implenentation  of
these legal controls resulted in  what some 10 retrospect
have called i1ll-considered legislation. The retent  trend
toward repeal 1s therefore not surprising.

ORTIGINS OF SEX PSYCHOPATH LEGISLATION

As Tenney (1961) reported, se:xx psychopath laws were o
response tO  concern  over  an apparent anorease 1in bouth the
number and seriousness of serual offences. The late 19407 5
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saw popular -magazine articles warning of "ans alarming ,

“{ncrease in the freauency of sex crimes" (Gould and Herwitz,
1945). The public clamour for special legal controls for
sexual offenders did nots it must be stressed,-stem from a
' "true” increase in these crimes, but was rather & response

*n the commicsion of a few serious or pavticularly heinous |
el crimes. Petrunik (1982) tells - us. that in . several

"jurisdictions "a single sexual assault. or . child murder

- gparked the process" leading to the enactment. of special

confinement measures. In, fact, the former se: psuychopath

statute in the state of Michigan was commonly called the

Martin Goodrich Act, named aftpr an offender convicted Df a
horrible seiual crime (Brakel and Rock, 1971).

In a5%9551ng the administration of these measures “§$

r

?

hecomes evident . that other sentiments (particula

‘political), in addition to heightened fear, ,were at work.
This is elucidated when one analyses the tspes of foenderb
commi tted under .this form of legislation. A more detailed
such analysis will be done in a subsequent section, though
it should be nmoted here that persons who were guilty of
enually deviant (though”™ also illegal, but not necessarily

»dangerous") behavig® were confined along with those:  more’
r -

universally considered dangerous. RN .
R This is understandable when one, considers the strong
social  reaction to sexual deviancy at thas time- (end of the
- Second World war).  As noted by Oliver (1987): "few forms of
buman . conduct were held 1in  greater =orial abhorance than

déviant sesual activity., which ait- that time, included
tomosexual ity". . Consider, for example, the fact that
homoSexuality was considered fao.be an "avpression  of - mental
disturbance, « and the perpetrator, a senual pﬁychopath”
(Oliver, 198Z). In Canada, 1t was not until 1966  that
homosexuality was tdien out of the Crimimnal Codw, and thus
no longer considewed criminal offence.

ASSUMPTIONS .
- The targeting qf sexual aoffenders as a group for

Jopecial dispositional procedures .rests  on a number of
assumpt ions, for the most part erroneous. Clearly, suCch
attemplgs at defining a @ target group assume that those who
belong in  such a group POSS5EsS certain identifiable
characteristics that would allow them to be clearly
isolated. This characteristic is often  assumed to be
"ydentifiable mental -disturbance” (Oliver, 1982) . The
literature on sexual deviancy does not today, for the most
part, ‘hold -this assumption any longer. amenapility to

treatment is, however, one of the bases upon which this  tupe
of commitment decision is made. The-.legidlated assumption
- that psychiatry has effective remedies for the treatment of
individuals <o ‘committed . is- evident in the wording of the

E

1)

-



‘majority of the American statutes. Thouéh the lact
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tuwantuy
uears have seen a refinement 0f methade to acaseas spnual
arousal, treatment wmethods (though they @uist 1m great
frequency and tupes), are sti1ll 1n the esperimantal \oteges.

Finally it 1s assumed that se:xwal offenders  arie mors
dangerous and recidivistic than other Lupee ot of tendere

(Shahy 1975). Sanual offenders, lile other of rendera (a1 f

n
fact they can be arouped inte offence tupey commi b wiodent
frape! as well as nonviolent 1eshibrtioniom! ot folea. St

{(1979%) cites the fainding that no greeter than ©
convicted senr offenders are  of . the vialent
type. There 19 ne reason 1o suppose Lkt no other of fendery
may commit as dangerous 14 not more dangprnu&
these offenders. Moreover, there are no data

Voprerroent oot
anicd tlettigram o,

Ot Fences thian
tor sapponret e
notion that there 13 a higher rate of vecidlyam
of fenders that - wodd TR L P Present e

procediires, thian ATy W NITENS GroOLtpe, .
Sutherland (19090 Provides evideace ta demonoteate JEhe Do

of empirical support for this  contenbiong cond wlbogfteds 2

clHI 1] LR
cont rnesmeod
ot ot by

specialilced Py o= diir e AT [3eas o arers 3ol 1 ean, Y
Hf Fenders shmoald be the ldst grougr for om-piber ol pom” .

v
»

PURPOSE AND FUNCTTONYS

Paelhiind tlheow ereroneons assumpbsores b e

NS TR LT R
the ineeptinn of SEniua e hiopa bl Taur- « 1ny Thas UGk bl
Shateg.  The eublic’s particolarr Lo e omy bt Py CEeL
affender, Coup e mr th o gt v e g hyeson sl 1o aad

arjentation tuwards ceomanal ohby, coald b et beo T bhges

O g2 viperbant o ntioenney It the great o o1 can b o . ny
Petrunthk (198I) notes. 1t COmpar1aon boy b vt peon
pricventive” detenl zon meascurs an Dueope abosn nr|uh|n*|nﬁl\w
coc1al contral, 1n the United  Statag prr esvziont bop ke bt et o
WIS tegitim:ced 10 Phies pogochiateic appioacths bo oo larning
and contrulling orime.

Thes ordginsg of sevual poychopatne Teg: poaat e |y ti)

tts two main funcl tones s commun boe opeoyie Uaoon a0 Tencoten
renalirl ltation. (&g Hadl er and  Freym C19™ Teipbeny tifies
treatment aspect of the  deaw e lers o alyvanus ta b he

of fander ! ) Simply pul, 1t was telt Phoat t e 1efioted b b o
and lau]abion‘ of thye aroure wold e Tol Towoed oy brealment,
te cure tham of theirr senual deviancy while oF Pl oo Y e
protecting the‘tummdnlfq from fuether senual tflmwuh"

A"
ADMINIGTRATION - . . .
Thee various statutes bthat btave beon Gnocted def beeoon o
number of  proceduaral poinbs. LIThE2 wi thee amporbant 2 iy

whether the ce:x. pesychopath  determination © opseatae ot bliks
Pre— o post- conviction stage. . The [Tlinore  statude,
described here in 1ts original form, presented an pazcamprle of
a pre—indictment hearing. The Attorney General of Phe Gtate

Yy |
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files a petition if it is felt that a ped%on charged with an
offence i a psychopathic personality. Pefore the trial for
the criminal offence a Jjury hearing is held. If the Jury
finds the offender to be a criminal sexual psychopath, - the
court commits him to treatment. After the commitment period
to follow, an application must then be made out for a Jsury
to decide whether recovery has taken place. If 1t 1s found
the offender is indeed recovered, he is then committed te
brial. “
Prakel and Rock (i971) note that since 1950, the
post=conviction type ot process has been adopted most aften.
h1s 1% not sSurprising, for as Minnow (1995@) stated, a law
that can detainr a persan 1ndefinitely without a conviction
tor a criminal offence 1s obviously subgect to abuse.

A second 1ssue- of relevence in termi:zof procedural

dit ferences between otates 1s the length o confinement for

Lhe offender. Many specify a "commitment until cured"
capproach. Florida's MDSO law statecs~ for enample, that the
sen offender is to be committed "until reasonable grounds to

thheli1esve such person has recovered" (BPrakel and Roch, 1971,

_Oihers, and with increasing frequency, have adopted a f1:red

term approach wherein the treatable offender can ' be
hoepi1talifed no longer than a masiimum prison term would have
a1 lowed. It could be stated that this latter procedure is

an acknowledgement of the lengthy confinement that may
resul t from a pourhiatrist approaching the release decision
cavtiously. Many years ago it was noteéd by Tenney (1952
that: "psgchiaﬁ{ists in all candor admit that they have
nothing wpon which - to = base Judgements about
dangerousness. . .1t would .seem that until they have, simple
Justice demands some definiteness in  length of cosmitment
tased on the criminal act itself".

Furthermore, wherease some states (e.g., I1linois), ance
an  offender 15 deemed "cured" will then commit him to trial
tor the.original offence, others (e.g. Indiana). state "no
person  adjudged a psychopath shall thereafter be tried or
convicted" (Brakel and Rock, 1971}. ‘ :
CRITICISMS . -

Poth the form ‘and administration of the - sexual
psychopath laws 1in the United States have been griticiced.
Perhaps the most notable in critics was The Growp for the
Advancement of Psychiatru, which published a docuwment in
1977 entitled Psychiatry .and Sex Psychopath Legislation:The
30°s to the 80’s. ' . .

' As The Group .for the Advancement 'of Psychiatry noted,
sexual psychopathy is not a psychiatric term or diagnosis.
In fact, euxception to this term has been raised by many
others, mainly on the objection that the term psychopathg
was in fact a "yastepaper diagnosis" which bhad lost all

2



meaning. As a

inconsistencies
between psdchiatrists

-

authors note,

8.
the t&Nm,

wide variations in interpretatiap occur
(Macker and Frym, 1955). As these
it' lumps together in one category such diverse

result of the medical ambiguity of
and

offences asg rape-and exhibitionism.

The criter
legislation ha
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Rennie (1978)
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of general

in the eye of the beholder.

ia for adjudication of offenders under this
ve always been defined legally, although the
social, and legal criteria.
the amalgamation of a- heterogenevus
who vary widely with respect to
treatability and dangergusness. There
concensus  as  to what behaviour une
which has been stated lite beauluy,
Furthermqreq as ostated by
"?*dangerous offender’ is only a concept that
the fears, .interests, pregudices and  needs
It is an ideay not a person®.
jor problems 1in this regard
+to be considered dangevous, and
0 assess what 1% assumed to be
factor within ™ 1ndividuals.
etuween legislators as’ to what
viour has resulted in laus that
therefore capture a variety
nney (1%&%) notes  that such a
tragic }f there were poasitive
for the se: offender.
the ability of
has been decried
Sturup (19268) noted
statistics covering

in
viduals
0S1S,y

angerous",

aras’ 1) the torm
Drthe abiloby
an fnhprpql
FJ.I‘":!‘ b M -.||§;E.
conat1bintes
are brood In
of Fypes ot
disagreomeant
mizans 0l
o
clinrgegans b
AS being lese
"intuitive feelings
wide ranges of offender:
fouindatrons of psychiatric Assesuemente ot
Mantal health professionals, parlbionl.aelua
play an important role in the sex 5guthmpa1h
process, as most states require a psgchitatear
part of the hearing: Furthermore, very . of 'en

AL GE,
tioan

and)

the Judge gimply “rubber stamps" the psgch1atric'opin1nn.
The psychiatrist’s role 1s no less  crucial at the relioaso
stage. Cognizant  of the conseauences of a mistalen release
decision, they often act very conservatively 1e.
overestimate the dangeropusness or potential - for dangerou:
behaviour). The ramification is that many offenders remain
incarcerated for an unnecessry period of rime. Theseo
pradiction errors are called ’“false positives’, meaning
persons who are predicted to engage 1n-dangeraus huhau:hur
will not. The reality of the situation in defence of the
psychiatrist was aptly stated by Shah (1975) when he soad
"...it must be noted, however, that in these decislion—-mal 1ng
situations there existe- strong social - and politiual
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pressures that‘demand"tertain types of decisibns,_,pamelg
"hetter safe than sorrw’ . '

Lack of effectlve avallable treatment is, as ‘stated by
Prakel and Rock (1971), - “"a‘ basic condemnation - of sex
psychopathy laws, since the wvery philosophy behind, . and
Justification for,“ such legislation 1s that sex of fenders
whoauld be treated rather than punished”. - :

JSE
In assessing the general administrative history of - the

laws, 1t ran bé seen that overall they have not been widely
used. For euzample, only 146 persoans were sentenced 1in.
yEAars in Il1linois (Minnow, 195@), while in Massachussdtis

only 1 or 2 cases were processed -in the first 7 years of/ the
law’s existence ( POWErS 4 1968). Sutherla (P58 ﬁet?d
that although such laws are dangerous 1T pr i ntd 2y 1n
practice they are of little import bécause of their

infreguent fise. The reason he offers for thfs 1s that the
laws wer passed in a "period of panic” dbich once over.
mneant the law was forgotten about. Others have argued that)

this low rate of commitment reflects the hesitancdy of Judges’
to sentence an offender for an indefinite period of thime for
treatment when treatment, as noted abpve, geﬁbrallifquﬁ not
aulst. Powers (1946B8) cites a third factor influepcing the
low rate of commitment in relation to the Macdachussei te
law. He states that. the District Attorneys were ary of  a.
1aw that was o vague that 1t was possible for they courts to.
“deprive persons of their liberty for life merely QveF the

prnbabllxty that they were 'libkely’ to attach". //////
HNSTITUTIUNALITY

The cons t1tut1ond11tg of specla disposi1tioneal
procedures for sex offenders has  been challenged 1n tho
American Courts on  a number - of grounds. The 1ssue of
+reatment' and treatability arose 1n a numbgr of casec. in
Ohlinger v. Watson (28 CrlL 2329, two Oregoh' prizsoners
sentenced tdL indeterminate terms as ser offenders uon their
vight to trgatment that "af fords them - a reasonable
apportunt ty to he cured or to improve their meant al
condition". The Court determined that as they would be Cheld -
indefinitely as a result of  their mental 1llness, while
those convicted and sentenced to prison for the came
substantive offence need only serve the 15 year ma i mLimm,
"adequate and effective treatment 15 constitutionally
required". ' '

A cimilar decision was handed down in People v. Feagley
(17 Crl . 7166) and People v. Purnick (17 CrL Z164). A
majority ‘opinion of the California Supreme Court, S 1n
interpreting the MDSO law, deciided that detaining an MDSO
on the rationale that tﬁey are  "untreatable! 15 cruel and |

e
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'unusual punishment. . This Judgement reflects

that detaining an offender solely on the grou
danaerous to the commun1t5 15 unconstitutional.

BPecause of “the 1mp11cﬁt10n5 of an
sentence, Schreiber {1970 stated that safeg
in eriminal cases “"should be &statutorily

indeterminate confinement as a matter . of
Fallforn1a exzperience with special sey offender
example of the trend away from civil tow
proceedings, as is evidenced bu the,add1t10n of
safeguards. ~Specht v. Patterson (3288 UG 605
important case in -this regard. It' was theld
that an” offender committed wunder ‘the Colorad
Act had a due proceas right to counsel, cont
the exclusion .of hearsay evidence, as detain
aesual psychopaths was 1ndeed criminal [STN|
thevefore subject to criminal priocaedin
lmportant decision was a California Supreme Cou
19746 that MDSO patients may not be kept |

hospitals than they would be held in prison far.

In limiting the powser of the courts to
incarcerate any offender, 2 Supreme Court

ruling stated "persons & are nat Lo b
incarcerated because they present a risk of
whidh 1s merely socialiy undesirable” Gt
AH.0d 289 ¢1979)). : T '

CHNCLUSI“N

There is agreement among CrltIC% regwrunng L he faxluv;x

of thie tuype of legislation. tliver (19802
regard to the California MDSO statute otated:

o..be ineffectual-have failed 1n thetir oblec
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Ilack redeeming social value"
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'the special sey offender provisions in mgny
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19978 that wers

repealed by 1980 tMonahan and Rantorowshk 1 Davis, 19831 .
The aforementioned trend towards determinate sentencing

practices has important ramifications f

or preventive

confinement laws, although, as stated "by Monahan et al.

both community protection and offender rehab:
out by special sexgpgsffender laws it is felt

these may still be too early to determine. The promises of
litation ‘held

have generally

not been met, and’' thus the reason for  the continned

eristence . of these provisions becomes less ¢l

. i

ear uwpon ©lose

offender": The  Group for the Advancement of Pagchraley
(1977 stated: "in retrospect, we view thewrser psychopathe.
statutes as social experiments that havie farled and Yhat
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' . CHAPTER 3
RESEARCH ON THE AMERICAN SEX PSYCHOPATH LEGISLATION

JINTRODUCTION

This chapter reviews those ,studies exzamining the
operation of the sex. psychopath statutegz an the United
Stdtes. . Sueh studies are relatively scarce, and have

focused on a small number of Jurigdictions. California’s
MDS(O statute has beef the most extensively studied and  i1s
therefore +the focus of the fpllowing discussion, although
research on the, legislation of other Jurisdictions 15
incorporated where appropriate.

_ Generally two types of research in  this area may be
identified: 1Ydescriptions o©f the relevent ldkgislation and

the offenders sentenced thereunder and Q)al comparal ive
~analysis of sex of fenders recommended v., not recommended (o

processing under the special e of fender legislation, This
latter type }of study is of particular interest 1 an
assessment of what type of of fender is successtal ly
processed, since by comparing the twa groups, those factore
that are important in thee decision-making process ~ are

elucidated,. _
Koneeni, Mulcahy and Ebbesen (1980) produced a  thorough
report examining the Californian Mentally Disordered bhe

Of fender {MDSO) {now repealed) adjudication pProcess (w]¥]
following the cases of 113 offenders suspected of being an
MDS0O, not all of whom were so  adoudicated. Sturgeon and

Taylor (1980) conducted a 5 dear follow-up <study of 760
MDSOg released 1n 1973 from the California State Treatment
Hospital, Atas@adaro. This group was compared o a prraan
cohort of 122 (persong found not to be MDSIs) paroled 1n the
same 4Jdear. They were compared on a number of VHPLHD]HE sich
ws of fence, diagnosis and length of commitment. Dixe  (1976)
studied. a. random bdmplw of offenders found to be MD%SOs end
Ccommitted in tHe uears 1967,1972 and 1974, Finally, Parcht
and Cowden (1974) veviewed Uthe cases of 501 ser alfendors
who were considered for aduundication as St Deviates wunder
the Wisconsin Se: Crimes law, only &4 portiaon of whom were SO
sentenced.

MENTAL DISORDER AND THE SEXUAL PSYCHOPATH

Thase studies examined the question of Lthe . Rrespnoe oy
absence of diagnosed mental disorder in this group of
of fenders. It"is an important issue 1n  fthe study -of b
legiglation, for as discussed, the link between mental
digarder and deviant behaviour is implicit in most stotutes,
and -is_:refrected "in the terms used to designate thoese
of fenders.

ad *




13.

In this regard, it was found that the label Sexual
Deviation was assigned to 38 percent of the MDSO group. but
to only 12 percent of the non-MDSO group (Kongcni . et al.,
1980). Conversely, the 'diagnosis, "antisociat personality”

— was assignéd to 39 percent of the non-MDSQ group but to none
' of the MDSO group. Furthermore, it was found that while a
full 43 perncent of the. non—-MDS¢ group were given no

sychiatric diagnosiss all the pffenders in the MDSO group
5 -////5ere assigned a diagnosis.

) A number of studies (Koneecni et al., 198@; Sturgeon and
Taylor, 198a) found that 1n a majoritu of cases, the
psychiatric diagnosis assigned simply labels the deviant
sexuality (ie Sewual Deviation in the American Psychiatric.

-~ Association’s Diagnostic . and Statistical Manual :DSM) .
Within this broad category, Sturgeon and Taylor (198@) found
that the specific diagnosis of the offender more closely -
recembled the offence for which they were committed, than a
tlisgnosis. Thus, for example, rapists were diagnosed most

. frequently as “aggressive sexuality” (DSM 307.80), while
offenders with female children as victims were most often
diagnosed as "female pedophilia® (DSM 39z.28).. Dix (19786)
found the broad category of Personality Disorder (including
antisocial personality and. passive-aggressive personality)
to be another diagnostic category in which a substantial
portion of sex offenders (particularly child moiesterg) were

put {see. alsp Sturgeon and Taylor, 1980 . These findings

appear to confirm the charge of circularity 1D the

relationship between crime and mental illness in MDBO cases
- (The Group for the Advancement of Psychiatry, 1977).

The main polint to be made by these findings is the
demonstration that any majdr pathology that is usually found
Aamong mental hospital patients is conspicuously absent in
this population. As. stated by Diu (1974) YL persons’

- evamined evidenced very few of. the traditional clinical
symptoms associated. with serious mental illness". Sturgeon
and  Taglor (198 state® "significant pathology -such as
poychosis, retardation, and major affective disorders,
wsually found among mental hospital patients, is uniférmlg
lacking within the sey offender population®". This is not to
argue that mental disorder is not Present in some sexual
offenders, it clearly is. However, it is not present in all

\ 7 and, therefore, is naot a direct® cause aof their behaviour.
Furthermore, some offenders who do not. commit sexually
deviant acts are suffering from mental illness, and little

legislation 1s directed towards them - to _accord them
differential treatment. For this reason, Monahan and
.. Kantorowski =~ Davis (1983) have called this type of
legislation. discriminatory for "eucluding = mentally

disordered persons chaéﬁed with other crimes".



QFFENCE. TYPE- - ' |

The second area of importance in an e am1nat1on of the®

legislation 15. thg type of‘offence which. results ana 1ega1
finding of sexual deviation. In the “studies that were
reviewed, bu far the largest offence agroup was comprised of
child molesters {including incest and male and female
pedophilia). This fact appears to have remalned consistent
across time in  the history of the legislation. In "two

"studies of the California law, cone found Yhat 78 percent af,

the MDSOs were child molesters and the remalinder rapists
{(Sturgeon and Taylor, 1980), while a second study (D1,
1974) found &4 percent of the aroup to be child molesters

and 27 percent raplsts; the remainder were various other
sexual of fenders. Thig.. large represerntation of offenders

who - commit sexual offences aaainst children within‘th 5 btype
“of special legislation was also found by Tenney (1946 1n a
studg aof the Massachus&etts statute. _

In a comparison of Succe&sfullg Ve unsuccessfullg

.charged MDS5Os, Sturgeon"and Taulor (198@) fogund that wer
offences involving children comprised 78 percent of the MDD
group, but only 44 percent of the non=-MDSO group.

Child molesters appeanr to be a heterogenous  group.
Aamong MDS0O pedophiles, Dis (197&8) tound that 1n J4 percent
mf the cases physical force was used or 1ngury causedi in U6
percent, threats of such were used; in 40 percent neither
were used. Furthermore, in fterms of the | actual activity
involved, this same studJ reported that 1n 40 percent of

cases there was phgblcal touching, in 24 percent, of cases
there was oral-—- genltal contact, and in the erdIH]Hg 36
percent there was penetration. In response to, thge
findings Dix stated it i elear that in targe part the
.program is directed at non-violent persons who engage  1n
relatively innocuous  sexually motivated behaviour w1 th

children”
Importantly, the use of. the. legislation largely for
child molesters has not meant a -unifeorm perception among

clinicians of _ the level of dangerousness this group
represents. Dix (1976} found substantial discrepancy
hetween clincians regarding @ the dangerousness of both

evkhibitionism and child nolesting. Even wkhen an assesament
of dangerpusness was agreed uwpon, the reasons for this

assessment were not. For example, while some consider the

exhibitionist an offender likely to progress to more Serious
hehaviour and therefore dangerous, others feel that the
"nuisahce and distress" aspects of the behaviour 1n 1tself
is enpugh. for the offender to be considered dangerous.

Also of portance is the fact that societal reactions
to various axual behaviours and activities 1s oot
inherentluy static.. As discussed previously, homose:uality
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was lcng thought to be not Dnlg a se,ually dev1ant ,QCf* but

one for whichk crlmxnal sanctions should eﬁxst

OTHER AREAS OF IMPORT ) . . ’
Pacht -and .Cowden (1974) loolked at other

non-offence-related variables that discriminated -between
successfully and unsuccessfully charged Sex Deviates in
Wisconsin. The Sex Deviates were found to have a’'greater

history of psychiatric treatment, were older. "and had used
les alcohnl at the time'of the offence.’ -
Komecni et al. (198@) did a content analysis of. the
letters  of psuchiatrists which are written to give the Judage
their assessment of whether the defendent is.suitable for .  an
MDSG classification. The length of te:it devoted to a numbnr

mf factors fealt miﬁh in the letter were "fc&md to
significantlyu discriminate between the two groups. For
erample, those letters concluding wih an MDSO recommendation

were found to devote more space to & discussion of the
defendent’s physical appearance, family "historys childhood
elUPEriIENCES, . prior ser—related criminal record,
npsychological interpretation of>~ offence and feeling of
,indifference towards the foeﬁce.' As these authors state.,
"there 1% ronsiderable tendency ts impute negative habits,
dntentlons, and " motives to the defendent classified as an
MDSO and to evaluate his prior llfe—stgle,' current status
and future . prospects negatlvelg Such data -are important,
for as Dix (1974) found, in mal1ng an assessment of a sex
offender’s status Tin this regard, esamining clinicianﬁ put
relatively more emphasis upon the social history than upon
nobservations made during a clinical intervieuw. Furthermore,
the Courts were observed to have based their decision of
MDSO determinatian largely on the social history.

1. ENGTH ,OF HUSPITALIZATIHN .

. How long do sexual psuychopaths remain hospitaliz ed? It
was reported by Forst (19278) that both proseguting and
defence attDVﬂEHS viewed an MDSO commitment as  resulting in
less time spent detained than had they received a prisan
term. In confirmation of this, Sturgeon and Taglor T (198@)
found that the prison group considered by individual offence
category and as a whole, spent’ at least twice as long
incarcerated than sex offenders: hospitalized for the same
offence. Dix (1976) looked at the length of hospitalization
for MDSOs committed in 1967 and 1972. No MDSO was confined

for a period greater than & years. This™ study also found

that sentencing to imprisonment under the penal code would
have resulted in a significantly longer period of detentlon
for many of the MDSOs. A similar difference is reported in
Wisconsin (Ramsley, 19803 c.f. Monahan and Kantorowsh i
Davis, 1983), where . Sex Deviates ‘were found to spend,.on
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average, 4 to 6 months less time institutionalized than
those sex offenders incarcerated. '
EFFECTIVENESS OF SEX PSYCHOPATH LEGISLATION
As Dix (1976) stated ‘“"probably the most 1mportant
_ measure ‘of - tThe effectiveness of a sei offender Program 15
the extent to which it reduces recidivism below what would
otherwise have been the ‘case". As the studies above-have .
shown, commitment appears to be shorter for those sentenced

under this special legislation. In the study of MDBOs by
Dix, a follow-up period of 7 years after placement 1n the
sey offender program was used. He found that the highest
overall recidivism rate was for the MDSO reated and touled
as cured. The lowerina of recidivism rates for this group
through confinement 1n comparison to prison  groups 1%
obviously not a factor, as thew are released sooner than had
they bheen sentenced to a trditional prison term. As b he
author points out, spending les time institutionaliced
affords more opportunity  for criminal “hehavior. The
argument could therefore be made that it is confinement
lengths and not treatment, that is the determining facltor ™

"recidivisms Or as SBturgeon and Taylor (198@) state "the
initi1al discriminating process which channels obfenders”.

CCONCLUSTON - o

The foregoing discussion has  attempted fo 1llustrate
some of trhe reésearch issues that have been invastigatod o
an analysis of sex offender provisions in the United States.
First, the assumed existence of maental disorder tn this

population that is one of the Dbases upon which . suth
legislation is mades” does not appear to enist. Whe re
diagnoses are made, evidence exists to suggest  that theose
are descriptive and not astipological in nature. Secondld,
while the legislatioh apzsﬁzs largely directed towards
.offenders who commit offe ceé against children, there 15 nNO
universally agreed LRon clinical definition o f
dangerousness, and thus offenders not avertly violent ave
included along with -those demonstratively violent. " The

argument colld be made that this wag.an unintended resolt at’
., the legislation. Finally, we are/g:?XI unclear as to  the
effectiveness of these laws in tzrﬁéiof lowering recidlivism
rates. Few studies examining his question have heen
condqgted. However, ify as suggested, it 1is indeed lenagth
wf cenfinement and not trehtment that is the determining
factor in recidivism, the usefulness of these speclal weus
of fender provisions is indeed ’ questionable.



- CHAPTER 4
HISTORY OF THE CANADIAN DANGEROUS SEX OFFENDER
LEGISLATION
INTROGDUCT ION ' -

This ‘chapter will trace in detail the development of
the Canadian sexual psychopath law from its inception to its
repeal and to the enactment of the Dangerous Offender
provision. A careful emphasis will be placed on the reports
of two major studies commissioned to examine the law (McRuer
Report, 19583 oOuimet Report, 19&69), the recommendations
mare, and the amendments that followed.

ENACTMENT OF THE LLEGISLATION -

an November 1, 1948 the Criminal Sexual Psychopath
provision . was proclaimed in force into the Canadian Criminal
Code. It was a provision modelled after the Massachussetts
(1947} law. Regarding the law’s inception, Menzies (1977)

moled "1n many respects, the Canadian provisions were a

hurriedly adopted application of the American laws, without
apprapriate reflection upon their pertinence to speeifically
Canadian exigencies". ’

The original Act (Secthon 10%4a and b of the Criminal
{ode) defined a "Crimina Sexual Poychopath" as a. person
who s -

"by a course of misconduct in sexual
matters has evidenced a lack of power
to control his sexubal impulses and who
as a result is likely tm attack or
otherwise inflict ingury, loss, pain
or other evil on any person'.

- -

At that time, an application could be brought against
an individual comwvicted of one of the following
mffences:iqdecent assault on a female, indecent assault on a
male, Tape, attempted rape, carnal knowledge of 1J)a female
under 14 years of age and 2)a faegale between 14 and 16 years
of  age of previously chaste character, and attempted carnal
I'mowledge of a female under 14,

1f an application was brought against. a person so
convicted, & hearing was held after the .conviction and
before -“sentencing, to hear evidence as to ‘whether the
convicted person fit the definitional criteria. Reauired at
the hearing was the evidence of at least twe psychiatrists,
one of whom was to be appointed by the Crouwn. The decision
as to uwhether the evidence uwarranted a Criminal Sexual
Fsuychopath designation was made by & magistrate or

__,;ﬁn
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Provincial Court Judge. If a positive adjudication was
made, a term of imprisonment of not less than two years for
the offence was to be given. In addition, the sentence of
preventive-detention’wasAimposed.

The first legislative revisions of the Act were
proclaimed in force on April 1, 1935. At this time, the:-
offences of buggery, bestiality and aross ndecency uwers
"added as triggering offences. as well as a provision for the
inclusion of ’attempt 1o coamit’ anue aof the above-noted
affences. Also at this time the word “loss was deleted
from the interpretive section of the Act. -

MCRUER REPORT (1958)

A Roual Commission, headed by Judge J. C. Mo Rutoar nras,
appointed in 1954, with the mandate b assevss | hee
effectiveness of the law relating to Craminagl Seral
Posuchopaths, whether 11 showvld be amended 2nd 1f s0, 10 whet
respect. Interestinglu, the tuype of professional  that o omade
representation to the Committes.was heavily halanced on R
side of medical/psychiatvac professionals (23 as ouppused Lis
legal professionals (31). Perhaps not  surprisinglda,  two
distinct points of view were presented. Representations e
the éffect that the law should become wmore  all-wncampaang

represented paerspective. In contrast, oiher witnosses (10,
legal) were in disagreement with the scope  of Fhis Livie v
stressed procedural safeguavds  to  protect the ot fouder
{(McRuer, 1958). S . ' .

The McRuer Report, a it came Lo Le b nown, mrevedes
numerous recommandations vrelating not only 10y e
substantive law but also 1ts applicabiron. 1 hies - meryin
important of these are drscussed here. ‘ -

The Commission came oul strongly against the umo of Pl
tern *poychaopath’ as the legal decignal ion fur LR FYRLYE

offenders. As the report states 1t antroduces tnto b e
courtroom a discussion of a mental condition whore b Mesnt
assume to be wmental disease rapable of enact  climieal
definition" (McRuer, 19587, Dangeraus Seaval offender, o
more descriaptive term, was recommended by the Commiscsion: an'd
Ceventually adopted. oo . .

A number of criticisms were levelled ot the wordimg  of
the definition. It was felt for erample that Lhe phroue
"course _Df misconduct N serual matters” signg fying -
“history of criminal sewuwalituy. should be changed so-as to
include the individual who Ccommitse A single " horrific. oot
demanstrating Fe is too dangerous’ to be at large. 11 wa:

felt furthermor that the phrase A lact ot pOWeEr to
control h i/# sexual impulses" wea s t oo 1mprec 1ee,
Psychiatrists ¥making repreqentation to the Cominl S5 100

de§cribed the difficulty in distingurshing petmeeu'1mpulmeg
that are uncontrollable and those that are "not  controlled.
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The suggested phrase "failure’ to control" was “eventually
adaopted. : ‘ _ - o . '

" The Commission examined the sevual offences covered by
the definition as triggering offendes. In preface to a

discussion of their thoughts, 1t is interesting to note that
of the =7 sexual offences in the Criminal Code at the time
of the enactment of thée original legisla%ibn, only & {and 3
added 7 geérs hence)  were specified for inclusion in the
legislation. Thus, for example, . similar sewnual offences
.against  wards  or biological children, criminalized in the
Code and that had ags a masimum punishment up to 14 years,

were nol included. The iscue of what some maw have térmed
the relativelu narrow scope of triggering nffences was.
ralsed in many ' of the representations to the Commj551wh"
However, the expansion of the definition to. include such
of fences as incest, serual intercourse with a step-dauwghter

and the feeble-minded was rejected. It was the opinion of
the: Commission that in no specific case that had been

hrought to their attention 1n which a person had been
convicted of any of the suggested offences had the Criminal

law been itnsufficient in 1it’s penalty.

Whetlher or not the law under discussion should apply to
Lonosesuals was addressed, and subldect to a great MNfference
of OpiInion. The Commission, while stating that a conviction
‘of a homose::xual act did not in their opinion warrant an
Indeterminate sentencey, did state that it must be left up to
the Courts +o decide how homosexual offences fit within the
law 1n question. ’ ‘ -

) . fhe Report - presented further, far-reaching
recommendations. 1t was suggested that money be granted to
unrversities to study the causes and  treatmeqt of Csenual
abnormalities. 1t was . also recommenaﬁéﬁq¥hat special

faci1lities be created far the treatment of serual of fenders
ftound guillty of a sen offence. The Commission felt that the
nffender wha has been detlared a Criminal Sexual ‘Psgchbpath
15, in theory at least, *one who suffers from some
abnormality affecting his seiual impulses. if he . does not
suffer from any abnormality he does not come within the
scheme of the law, and should be dealt with as any other
convicted person”. From this perspective, the offender so
defined under this legislation is one who is deserving of
treatment {because he 1s 1n need of it).~ It was recommended
Ihat treatment facilities: be made available. to offenders
"wentenced under this legislation.

Finally, a pracedural safeguard was recommended to be
added to the legislation. It was recommended that every
person so convicted. should have a right to have their “case
reviewed by a Judge every three years in order to determine
whether they should remain detained. The recommendation uwas
not adopted. ' . '
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The Commission noted the’ ﬁmllomlné three factors, in

declarina the law a failure: 1)the phrasing of the law IVt he

lack of proper enforcement and 3)the reluctance of the

courts to commit a pPErsSon “to imprisonment for an
indeterminate period of time, particularlue without the
benefit of treatment {McRuer, 19587, Clearly, t he

Caommission was not in disagreement with the fundamental
pr1nc1p1e5 of the legislation. :

The Report was talﬁed 1n Parliament 1n 1.9°H, and on -

September i, 19461, amendments tao the legrslation were
proclaimed in force. '

OUIMET REPORT (1269 . o
Concern with and criticism of the legislation! did nol
end with these revisions. In 1965, a Commiltee wears - Formed
with the broad mardate of studying the Canadiart  Correclional
system in order to recommend "what changes 1F anys, ehuuld
be made in the law and practice relating to fhpqe Cmat fers "
{Report nf the Canadian Committee on Correctioni, 19495 L he

Ouimet Report).  As -fhe 1ssue. of  the adeauacy  of 1 he

Criminal law - to protect the public was  addresced,
necessarily included was the study of Fiee Halas bana and
Dangerous Sex Of fender legislation, i T

. In addition to their concern raegarding the Cadequary afF
these ljaws - to protect the publac from 1he  dangooarons
uffender, one of the terns of refareng e v i b
investigation was/the determination of whe bl Fhiese copec el
rrovisions had begn or were capable nf heinag appliod  oagernst
persons  not dangerbus "1n‘térhs afy vegredent tnyg o oot tea
personal @ safety",  (Duimet Reparf:;J 1269 . Throe o
criticisms of the operation of fre Dangerous Seo O fonder
Law were focused on. : )

First', the Committee addresserd the probbom it tlues
uneven geongraphical applicatrion o f Fhe, 1w, e wan
discovered that of the 97 DG0s <o Aecignated  ta thal fdale,
20 were found “each in Praitish Columbra oanrsl Unfarld. Thie-
unlikely scenario of a higher proportion of S -urfwndwr~
decerving of the designation 1n Lh@gﬁ turd presrlndger wal
therefore acknowledged. ‘ o :

The second major criticism  of t b iR at romn eif Lthis
legislation was that the procedoce for e dgtmrm:nnlﬁcm -

rhe NSO designation, based as 1t was praincipally  on bhe

evidence ot Yo psychiatrists, Wels  1nadeauste. Ik
Committee was tald that the psychiatric tegt imony oF the
hearing is usuallg-baéed wpon ong or  bwo Ity ewe m}{h'lhv
defendent, supplemented by the evidence given at the drial
and an examination of relevent documentoc. Jt mar.?ialnd
that "it is extremely difficult to dFtErmth on the harlaﬂlnf
an .nterview with any degree of accuracy ‘whether an of fefirler
is a DBO" (Ouimet Report, 19269). ‘ '
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Third, the Committee dealt with ‘the issue of the
dangerousness - of the offenders. captured  under =~ the
legislation. In confirmation .- of . their suspicion that - the
law  was capable of and had been applied to nondangerous ’
nffenders, Dr. G. Scott (consulting psychiatrist at Kingston

Fenitentiaryg} reported in his representation. to the
Committee . that of the 2@ "D&Og confined in Kingston -
FPenitentiary at that time, ? had been diggnosed as

clinically nondangerous according to the Ouimet criterion.
With regard to the issue of the. dangerousness of
‘offenders sentenced . under the law, the Supreme Court of
Canada derision in the celebrated case of HKlippert v. the
Queen (19468) had itmportant ramifications for the Act, It
affirmed its application to  seéx offenders -who were nof
necessarily physically violent,. The appellant in this case
had been convicted of 4 counts of gross 1ndecencgf with
.consenting  males. In the opinion of the psgchiatrists
making testimony at the hearing, there was no danger of him
using coercion or violence on ahy person in the future. It
was felt, however, there was a likelihood of furthex acts of
Grose indecency being committed with consenting adult males.
Pecause the section allowed for a conviction as & Dangerous
Ge: Offender where the requirement "or ie likely to commit &
further sexuml offence” was met, the Court of Appeal statgdl'

the tollowing: ,
"the object of these provisions i1s noté
© merely to pPotect persong from becoming
Fhes victim &4f those whose failure to contrnl /
- their sexual 1mpulses render them a source
nf danger, since s. 65%(b) provides an
alternative constituent element involving
they litelibhood of committing a further sexual
offence and several of the offences listed
1In s. 641 do not necessarily involve

. violence, nor in one case, the involvement

‘v 0f another human being”.

S The two major amendments to the Act resulting from the
decision, and @ proclaimed in  force on July 1, 1969, were:
{Ythe phrase "or i likely te commit a  further sexual
offence" uwas deleted and Z)the section relating to the
mffences of buggery (bestiality is igcluded in this gsection)
and  gross indecency were amended so as to be legal between
consenting adults of the age 21 years and over. o .

The fact that the legislation dealt with only .one type

- af potentially dangerous offender, the zexual offender, was

addressed by the Committee. In recognition of the many
tupes of dangerous nongexual behaviour, it was felt that it
“would belpreferable to enact legislationl to encompass not
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only sexually dangerous but all dangerous offenders. . The
following is . an eucerpt fram their proposed definition and
demonstrates their copcern with .offenders . who represent. a
more serigus risk than the group that had been %éﬁtencéd
"thus far as Dangerous Sexudl Offenders: |

"an offender who has been convicted

of an offdnce specified in this Part

who by reason of a character disorder,

or defect constitutes a continuing

danger and who is likely to hk1ll,s 1nflict
serious -badily ingury, endanger ULhe
persmnal'safetg of others".

General criticism of the i1indeterminate sentence were
noted by the Committee, but were not sufficient to recommend
its"abollﬁionu 1+ was stated that anwy objgection 1o Lhe
indeterminate sentence may bg obviated with the existence nf
a procedural safeguard; a provision  whach would ~dischiayrae
These "offenders from such a Swntence,' 1in certaln CAGe,
after a certaiw period of time bhad elapsed.

The fommittee concluded that "t he pregent.'legualai1un
does  not’ protect-society against of fenders fromiwaho o et
requires maximum  protection®. Their major racommendabion
was the repeal -of the DSO ang HC  provisions, and dhe
qﬁactment of the proposed legislation (as  above), which
would . provide for the ndeterminate  commibment  of o
different class of offenders: the Dangerous Of fender.,

; This new legislation was predicated on the avallatit by’
o rustodial and treatment facilities, suitahle to this new

class of offerdes. It w1L] be - rememhorad thal e
i . T . .

verommendation  that treatmgnt facilities be Cereated  was o

parlier made by the McRuer Commission. - The recognit ran ol

the importance of research on both the causes and treatment
was underlined ty the Committees, a recommendation thal s lsn
Marks bachk - to  that put forth 10 years prior by the McRuer
Commission. ' : :

LLAW REFORM COMMISSION (1975,1976) 7 .

In 1975 the Law Reform Commission publiched o tlovmunen
in which the law relating f@ Dangerqua Ser O Fencory 14
critically discussed. Their criticlens 1nc bucjed b
following: ‘ . o ,

1}There 1s & prablem defining the type of 3 f Fender at
which the law is aimed, with the result that of fenders hove
been sentenced under the legislation who probably Zhould oot
have been. ‘ ‘ . .

2141though we do npt know how to predict dangerousness
with accuracy, the law reauires that it 15 nonetheless done.
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3)Special laws for ' sex offenders should not be
predicated .. on the notlion . that these offenders may be
rehabilitated, as -iittl is ' known about changing human
nature. ' _ '
4)Seri1gus offenders, {
dealt with under the regular sentencing structure.
The report states, in 2cpnclusion,. that the Dangerous

P

Sex (ffender -law should be abolished .and "a. judge should QE

appointed to inquire into the cases of “the men .. with a
view to ES;abllshlng a reledse program, a periodic review of
theilr cases and termination of their li1fe Sentence after =&
given per1od of successful living 1n- the communltg

In 1976, a second document was pub blished by the LRC, in
which the legislation of both theféabltual Criminals and
Dangerous Sex Offenders is discussed.s I+ would appear that
a majar’ impetus for the creation af the report was the

o unpasy realization that the  proposed 'Dangerous Offender’

provision (as propospd by the Ouimet Committee) was possibly

gaing to be enacted. 1t is stated "it will become apparent
that in our view the present code provicions are deplorable,
and that the .  proposals of the Ouimet Commi ttee are

unsatisfactory and in important respects misguided”.

cluding sex offenders, should be

Further criticisms noted included the fact of 1te

incomsistent © geographical application, the undésiraebility of
the 1ndeterminate sentence and the fagt that the magistrate
1e saddled with too much power. : ’ : -
As in the previous report, also 'addressed are
alternative senteqping agptions available for sentencing. the
dangerous offenderl As they .note, the argument best in
favour of dealing with these offenders under the conte:nt of
The ordinary sentencing structure ja,,ihér difficulty in
1dentifying. this rarget group. That the normal sentencing
structure appears adequate is demonstrated by the fact that
a  sentence of life imprisonment has been Judicially uvpheld
ior dangerous offenders: As stated by Price and Gold (197&)
S ta life sentence may B al= appraopriate where 1L " 1s
demonstrated, without anything further, that the record and
evidence disclos e a continuing danger to the public from the
convicted perseon” They ' state in conclusion that “the
criticisms » made herein demostrate that the present Part XXT
of the Criminal Code has no place in a civilized law of
.criminal correction®.
DANGEROUS HFFFNDER LFGISLATIUN _ '
Notwithstanding the above, on Gctober 144 1977, the
Feace and Securltg Package, including the proposed Dangerous
Of fender provision, (Bill c-51) was proclaimed in forces

(with, as Greenland (1981 noted™ "indecert haste and a

minimum of debate"), upon repeal of both the Habitual
Criminal and HDangerous Sex Of fender provisions.
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Importantly, neither the status nor - the sentence  of

of fenders sentenced under the previous legislation was
repealed with the--passipg of the Dangeraus Of fender
provision. in recdgnition of the new criteri1a to be used 1n’
the adjudication of Dangerous Offenderc, it was stated by

the then Minister of Justice in 1977, Mr. Ron Pasford, that
“the cases of those sentenced under .the previous legislation

would be rev1emed agalnst the new criteria, He stated:

5 * +
1]

"1+ was uwundertaken that on passaage .
of this bill the Parole Poard

woulq’reviem all cases of those

sevual offenders or habitual

criminals now incarcerated, and

reaview them in accordance with

the proposed clause &95.1{(2)".

HMAPITUAL CRIMINAL JUDICIAL REVIEW

In response to concerns by both the Habitual Criminals
themselves as well as_th05971nvolved in corrections that no
such review as in fact being .conducted, a review of the
cases of 18 Habitual Criminals  .incarcerated 1n  British
Columbia was conducted by lawver Michoeel Jachson., tlsing

hoth .the' material gathered from individual interviews wtth

the men, as well as case file data from the National Farole
Poard ‘f11951_ Jackson’s (198%) report presented a number ol
interesting findings and powerful concliusions. - They 2an be
gummarized by the following two p01htq. :

1Y"the great majority of men in the octudy have  always -
been regarded as @ no more than grave social nufwancws. and
have never been regérded ds  dangercus  in terms nf  thear
Prmp9n51tg to commit wviolence " and , : ’ .

2)Y'none -of the men in  the study can proaperlty be
regarded as dangerous within the definitions ot the 1977
Dangeropus Hff@nder legislation” ' ‘

‘Respanse to the report was Sobn forthcoming. In  July
of - 1983 the appointmenf of the Honourable Judge Stuact I
l.eggatt was made to ' head an lnquiry 1nty the statis  af
Habituwal Criminals (Report of the . Inquiry of Habitual
Ceiminals, 198B4). -

The findings pregented by fthe Inansey  echo thorse maclos
by . Jackson. The\\\gér%hne%q and unfeirness ot t Fees
indeterminate senteno resulting 1n long years af
incarceration for many 1is poignantly. lllLE&rand by the fact
that persons convicted of ‘murder were admitted and released
while the Habitual Criminals were still under their sentence
af preventive detention. Leggatt stated "there 1% no
question that the retr1but1ve aspect of the law went b@uund

//

[y
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N ™™ aven the expectations of those who prosecuted T them". As A
result of the Leggatt Inquiry, the majority of Habitual
Griminals were granted relief from their sentence of

- preventive detention.
STHE NEED FOR A REVIEW OF DSOs

' / To date, there has been no comparable review of the
gsecond g?oup of offenders sertenced to preventive detentiont
the Dangerous Sex Offenders. While it is to be enpected
Fhat these _offenders are, as a whole, of considerably more
rist and public concern than the Habitual Criminals, the
factors enumerated below underline the need for an analysis
of thece cases i1n an effort to determine whether in. fact a

similar Judicial review is warranted.
‘Importantly, Jegiélative changes to the Criminal Code
‘:ince . the conviction of these offenders has altered the
'serious personal injury’ offences that form part of the
NDangerous Offender provision.’ Not  carried over with the
1977 amendments were the offences of, or attempt St commit
- , huggery ‘'and ‘bestiality, both of which had been grounds for

the Dangerous Sexual Offender application. The 1983 -Sexual
Assault - legrslation further changed the threshold criteria
by excluding  unlawful senual intercouﬂée and gross
indecency. . ' - '

The dangerousness of the offenders sentenced as
Dangerous Sexual foenders is a second issue worthy of
consideration. The application of the provision against

offenders who were in fact not dangerows has been raised by
A number of authors (see Ouimet Report, 19693 Greenland,
1984), and uwho would not now meet the interpretive criteria
of dangerousness of the new legislation. ' : .

To be sure, there is no question that fewer ¢alls of
sympathy wi1ll be heard for this aroup. Irrespective of what
justice and fairness maw demand of legislators, tfie public's
percoeptions of political  actions are a reality that cannot
be forgotten. The sexual offence of but one Dangerous Sex

- Offender released, is.one too many. ~ o

In the following chapter a review of the research that
has  been conducted to date on this population is presented,
and underlines the need for an up to date analysis of this
group of offenders’ 1in order to assist in the determination
of whether a Judicial review is in grder. '



o B 26.

: _ CHAPTER 3 T
CANADIAN RESEARCH AND THE CURRENT "STUDY

v

THE RESEARCH OF C. GREENLAND :

The most comprehensive anqLextensiye research- on DBOs
1in Canada daone unt1l the current study has been conductad by
Cyrii Greenland, who with the publ1cétion af hie  rerent
paper (1934 entitled "Dangerous Seual Ot Fendlar
Legislation, 1948~1977:An Experiment that Failed", has e ded
movre - than a‘dei?de of research on this toplc. The followino
sepection will review the highlights of these studies. '

The first) paper published by . Greenland (1977 on Lhe
subject of Dangerous -Sexual Offenders was talen  from
presentation made at an ;1nterdi5c1p11naﬁ5 meating ot L.ty

Pzychiatry and Corrections. In  this paper #e reported on
initial findings of a study undertalen at the reaues! of 7 Lhe
Law Reform Commission on the population  of DSOS, e

specifically addressed the 1asue of Fhe  dangscousneos ol
rhis groups and chose to eramine thie cases of 17 DHos who

were at the time, 1ncarcerated. M1 A EGShen { i +f
dangerousness was made accgrding tw the level of phygsroal
asaultiveness of the of fence for which they were  senlenced
as DS0s. He found he was able to divide ihe groap into

three categaries: 1)three offenders who hagd been phystoal iy
vialent or gseriously threatened “viglence tn thetr ande:
offence Inine offendezrs who had displaued indecent  Cand
offensive behaviour Lut not vialent beheviour and 31ive
offenders he considered  to he Ctupically o oannfiensitoe
homose:ual pedophiles or exhibitromists”.

It is only the former aroup that Greantand pevceved e
meriting the titie dangerous, and Fhe  havshness of The
indeterminate sentence. 1t was his conclusion thal
"...the puhlic are being cruelly deceived.
into believing that the law proftects then
and their children frpm-aggaults by wvieious
sex criminals. Dangerous Sexual  Of fendey
legislation does nothing of the kind. UWhat
1t does-—-often Iin & mockery wf-Justh&—ls to
glve the public a false sense afF security buQ]
incarcerating virtually for life n conditions I8!
appalling degradation, a pathebti1c group ot
socially and sexually inadeauate individuals”.

In 1976 the complete study of the populatloﬁ ot DS

was published. Mational Parole Bopard files were the source
of case information. which was 9gleaned . on the  followineg
topic areas:personal characteristics, criminal history,

ke
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inde:: offence, victim data, trial information, institutional
and ' treatment history, and release (parocle) data.* As the
purpose of his research was to portrau a descriptive pitture
of DSOs, only descriptive statistics were used. o

He found that between 1949 and 1973, 98 offenders uwere
convicted as. Dangerous Sexual Offepders (or ‘Criminal- Sexual
Psychopaths as the former provision was called), including 7
quashed cases. (It is wumclear, however, why these quastied’
cases were included for  analusis’ when their status was
subsequently DvgrturnedY. ,

The fFrovinge with ‘the greatest . number | of such
convictions was Pritish Columbia @ (accounting . far® 394 of
designations), followed by Ontario, which accounted  for 29

percent of designations,, The majority (62%4) of vicltims were
female. The most frequent heterosésual offences were
indecent assault on a female (33 cases) and rape and
attempted. rape (Z0 cases). Among the homosexual offences,
the most’® frequent was indecent assault on a male (18 cases)
and gross indecency (14 cases). It was found | that
heterosexual offenders were, as a group; gyounger than

homose:nual of fenders, though 1t 1is unbnown whether fthis
dif ference was statistically significant.
As of 1973, 31 DSOs had at one time been paroled, after

serving between 3 and 15‘ years. = Over half had been
imprisoned for &6 to 10 years prior to  their first - parole
release. A little over .half of the released group were

successful 1n the community (novsu%pensidns or revorcations).
Thirteen had had 1 suspension or revocation, and = had &
paroles revoked. Therefore, approximately two-thirds of the
population had never had a parole release as of 1973. At
that time, over half had served between & and 15 ygearsy and
two had been incarcerated for more than 20 years. ) o

- An update on this study (as of 1977) was ,prepared by
-areenland and published in 1984, In addition to the data
already collected for the original study, the clinical and

adminisirative recorde\ for the (34) British Columbia cases
ang the (28) Ontario cases were reviewed. It 15 important
to  keep in  mind. that the data presented belpopw on vicltims,

offenders, psychiatric history and parole information apply
only to these two groups. o urther statistical information
an other variables up to 19280 was provided by the National
Pdrole Poard, and included in the study. ' - . _
In thisy unlike the former study, Greenland critically.

attacked the 1egi51atibn‘and the manner in which 1t was been
applied, noting specifically 1its arbitrariness.  That the

law has been applied in an arbitrary fashion he FVldenCEd bJ

the fact that less :than 3 percent of sex offenders . were.
convicted as DSOs and the great d15par1tg hetween provincesg

in the number of adjudicated DSOs.
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Much of the dat

ented in this study do not differ
much from the forme

s Par

(45% were not euclpusively @ sex offenders). Other data are
presented, however, vat were not included in the former
=tudy, the results HFf which are'hrgsénted here.

" The offences tommitted by the DSOs (in the provinces  of
BPritish Columbia nd Ontario) were categorized in a fashion
similar to the 1972 aper reported above. He found the
rategories .almost eaually divided in composition, containing
21 percent (no harm)y 718 'percént (moderate harm) and
percent (severe harm).

He compared the diagnoses ‘given the group between L he
two provinces, and found substantial diffarencoes.

Pgsychopathy as a diagnosis was given to only 3 percent o,

the Ontario cases, but to 29 percent of the R.0. casps.
Mental retardation was not. given 1in any  Ontario Ccasec, but
in 12 percent of -the B.C. cases. As Greenland states "1t 1«
imposcsible to determine whether the congiderable differences
in diagnuses between the B.C. and Ontario cohort reflect 1he

character of the offenders or psychiatrists or A unlaue

combination of both". _
As of December 1980, 48 of the DS0s  had never hern
granted a release.  This can be compared to the figure it &7

reported in his earlier study (1972) . Therefore, * between
1972 and 1980, 19 new releases were made, 1f will he
remembered that in the earlier study & DSOs  had had thelr

release revoked twice, which compares witth 7 as af 1900, In
neither study does Greenland cite reasons for the parole
failures, el ther breach of parale condition V. =T
convictions or tharges, for example. This 15 1mportant,
hecause us1ng these figures (14 parole revocations) bhe

conclusion he makes that the ’recidivism’ rate af the  group

of 3B percent is questionable. Clearly he 1s wusing the term
recldivism 1N the® general sense to mean either parole
failure of any type or reincarceration, but not 1n the sense
of subseauent sexual aoffences. This 1s an’ important
distinction, as -an offender can have his Parmle'revuhed for

any number of parole violations (eg. drinking, UALD, that'

gay nothing of further criminal activity. .

_ This concludes the section on prior research of

Canada’s Dangerous Sex Offender legiglation. Grosnland’™s
. research, which studied in detail the offenders sentenced 1n
Just two PpProvinces, daoes not represent the?pnpulatlun of
Dangerous Sex Offenders. Clearlys - a need existed for an
up~to-date study that would collect and synthisize data an
all DSOs sentenced from the inception of the legislation 1n
1948 until 1977 when the legislation was repealed.

J Arly on variables- such as- type
of affences (&62% werie hetgrosesual) or prior’ convictione .

-
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PURPOSE OF PRESENT STUDY @
Geveral pressing igssues :arise with regard to . the DSOs
sentenced. Importantly,. how many of these offenders
sentenced would not now meet the ’serious. personal. injury’
offence clause of s. 661 of the Criminal Code (see. Appendix
B). As discussed previously, it was found by Jackson that
none of the Habituwal, Criminals that he studied could be
regarded as dangerous within this new.definition. Secondly,
a need existed to study more generally the manner in which
the legislation operated, with specific reference. to who wag
sentenced, where and whys and what has happened to them
SINCe 1ncarce¢ation. only when these more - specific
questions are answered can we begin to provide information:
to  those considering the possible need for a Judiecial

review. . ,
f
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CHAPTER &
METHOROLOGY

DATE OF STUDY
* The current studg was conducted from June to September
Df 1985. :
DATA SOURCES AND PROTOCOL . .
a4 list of all DS0s recorded with the Offender
Information - System (IS, the automated data base of ihe
Correctional Services of Canada, was obtained, the purpose
of which was to identify those offenders sentenced under the
legislation since its incepticy 1n  1947. In addition,
Professor C. Greenland wlm has completed exténsive research
~on.this of fender Population f fered generous access to his
regearch materlal. Throuah these two sources, a lotal of 97
'Dangeroug Sex Hffenderé'were tdentified. -
. information contained in the NMNational, Parole Povarrl
©L(NPRY  files was obtained for each offender, and conslyluatbed
the data base for the present study. The Natiognal Foaro e

- Poard Chairman was contacted with the propasal for e staady
for approval, which was granted. Contact was then made with
@ach of  the NPP regions to arrange the shipment of f1les to
Ottawa for study, . ) ‘

A data collection protocol was - formulated. Pyl
testing involved assessing the adequacy of the proltoool o
capture the required information contained 1n othe 1 e, antl
dAnvolved wusing  the files of several cases. Whan Lhae final
protocol was complete, it contained items ko gather

infarmation on the following major toploc areast
~-pffender demographics
~Prev1ous of fence and incarLcratiun data
—p%th1atr1L and behavioural problems prior to
current incarceration -
-inde: offence
-DSO hearing
~institutional history
—parole hearing and parole release histury

" —gubsequent canvictions
—current offender description
~r9cent putlook .

DATA COLLECTION AND DATA RELIABILITY

A team of three research aaSlbtan}“,ayd the author  were
“involved in the data collection taslh. All coders had at
least a 4 JYear university education in psychologu.

The 97 files were divided approximately eaqual ly  among
the group. A training session was conducted to familiarize
the assistants with the files and the sources of information
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to be used for the data collection. This initial trainin
5ess10n was fol lowed by spot-checks and inte;$;;
sessians with the group to ensure continuity and corformity

with coding rules. : . 7 :

A systematic inter—-rater reliabi;iigx’fﬁéck was also
condurted.- All coders reviewec a ra i sample of two files
from each of the other coders, ilting in 24 _files which
were reviewed twice. _C clations between coders were done
Jﬂﬁ_ﬁiﬁjlgglﬁnl&~sﬁbjEE}ive variables., As will be discussed
in the results chapter, the reliability of their.coding was
faund to be satisfactory. o

Following data collection, ‘all dHata  were transposed
onte  .coding sheets by the research team, and were then input

into the computer. At oach of these stages (transposition
and data entry), the. data were verified.

Whare possibley, . the particular file source of the
data collected and reported in each section is gilven. In.ah

atvempt to standardize data collection, what was deemed to
be thes most reliable source of information was used by agl
rroders., Far extample, the offenders offence history was best
retrieved fram the Fingevrprint Service (FPS) sheet, the
fficial document detailing this information.

TREATMENT OF DATA | ' :

In teeping with the descriptive nature of the study,
most o oof the. results presented are decscriptive statistics
wucrh as frequencies and means. When comparing  groups on
gertaln varliables, hdwever, the appropriate compar il tive
vtatistic (ie. t-test, chi sauare) was used. Whefi eramining
the relationship between two variables, a test of the
rornplatlon between them was done.




AGE. MARITAL STATUS AND CHILDREN

T (18%Y had betwesn 3 and 8 gh]id%en-
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CHAPTER 7
RESULTS

‘Thé'fqllowznq chapter detai1ls the results of the «tudys
which .are presented under the majgor topio areas outlined in
the preceeding chapter. _ B N _ _

Corvelation qyalgses were conducted.on those varitables
where ‘roders uwere required to make a subjgective ansgmaomont

of the i1nformation 1n the file. The results: of theoe
analuses revealed a sati1sfactory agareement on all. variahles.
and an . exogllent agresment on SAMe . T he =Y =TT B B W

correlation coefficients are repurted with those variabrlec
where a test of the correlation was done. '

OFFENDER DEMOGRAPHICS

The mean age of all Da0s at the time of convagtion o
the 1nde:;r offence was 33.0 (gued. =0 1.4), with a range boetueon
17 and 63. Ten DSOs (10%) were hetween 16 and Pl ETR I B RV ATEE
were between 1 and Z43 and 30 (31U were bhetwesen Yoand S
The age categary containing the larqest numbier . ot At fenior
33, (36%) was between 35 and 49. Seven. (¥4} oftendoevo wero

between B0 and 59 and two (24) were over &8 years, Of At

Most DSOs [ 4871 (90%) . were s1ngle (never marriodr ot Tt b
time of the offence, and 20 (31%) were eilher ceparatad or
thivorced.. Ope  was  widowed.,  Twentyg-tiove (2670 ot e
offendérs . were married -and three (370 were 1n o common= 1 aw
refationship. Most of the offenders had  no clor b chren ot
(H&ELY 1% (186%) ) had one. 11 (124 had two and Ve eege oy

EDUCATION . ) S

Fur the 932 D&Gs  on whom data were  avallbablo, Cliee
average highest grade leve] repwrtwd'ﬁumpleted [ 1o iu'*m5
affence was 7.7 (s.dlzj.b) with a range between @ gear. 1o
formal education) ehd 17 years (4 yerars of unpeersrig. k-
majority (4637 (69 had  completed  grade 1 TS e
Twenty—-two (24700 attended some cart o hgh sobon’, b b 7
(77) had at least part of a untversiby el el Lo

INTELLLGENCE _ o .

“The most recent 1ntelligence scores documentad it the
tile were recorded. ' The hesn 1.Q. level for the 7% DH0 T
whom scores were available was 104 (s.d.=1&6.7) with o range
between 67 and 139. The largest group of offender. [ 43
(48%) fell -inm  the normal  range of antelligence  (weores

-
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between 21 and 11@) . Siuteeny - however, (1B%Z) "had scores
below 91 1nc1ud1ng B (10%) who scored between &6 and 79
(borderline intelligence), and 8°‘¢ who had scores falling
between B@- and %@ (dull normal). Interestingly, 25 (32%)
of fenders scored above~1 1@, including 13 offenders (16%)° in
‘the bright normal range (scores between 111—119){ 8 (10%)
of fenders who.had scores in the superior range (120-127) and
4 (57%) offenders in the very superior. range (1Z28+). e

EMPLHYMENT ‘ TR o :

The majority of DSOs [732 (77%4) were emploged at: the
time of the index offence, while Z0 (Z1%) were unemploued.
One of fender was unable to work due to a physical infirmary
"and one‘was a student.

BPlishen's (1947) Socioeconomic inde:x scale was used to
‘yrate the status of the employment of the DBOs at the time
1ty offence was committed. The index levels run from 19 to
7%, rising proportionately to indicate the rising status of
the occupation.  Reliability analysis revealed a very close
correspondence between coders (.93). The mean occupation. -’
level over all ewmployed DSOs was 33.85. This level falls at
365 of 500 occcupations.

PREVIOUS OFFENCE AND INCARCERATION HISTORY

.Previous offence data _was retrieved mainly from the..
of fenders’ Fingerprint Service (FPS) sheets. This document

. details the'affence history (including charges that were

discharged or dismissed) with date of conviction, tuype of
of fence, number Df.CDUﬁf51 and the disposition received.

PREVIOUS TIME SERVED R

Twenty-one offenders (22%) had served no provincial
gentence prior to .the current incarceration. The majority
4.1 however, (43%) had served either 1 or 2 . prior,
provincial incarcerations. Forty offenders (417%) had served
no federal terms-prior to this incarceration, while 51 (53%)
had served either 1ror 2 prior federal terms. Five offenders
{5%) had served l_prlor federal incarcerations and one had
served ten. )

The longest per:od of time to which each offender had
besn previously sentenced was determined (including both
_federal and provincial time). "Siuty-nine offenders (71%)
had +had a previous maximum sentence length of 3 years or
less. The remaining 28 (2Z9%) had been sentenced previously
to a term of between . 3 and 10 dgears. Interestinglyy 9
offenders had served no time, either pravincial or federal,
prior to this i1ncarceration. ‘ . ' :
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PREVIOUS CONVICTIONS S ‘ B
The number of -previous ccnyictions for each offender
was eraminad. Four offenders (4%) had no convicliione pyrior

to the offence for which tﬁeu recelved an indeterminate

sentence. Siuty DSOs (62%) T had betweent 1 and 5 praer

-

convictionss twenty-three {(Z4%0) had between & anpd. 10 while
“the remnaining ten (10%) had received betwsen 11 and .9 prior
Leonvictions. The mean number of prior convictions  overall
was 9.2 (e.d.=4.9), of ‘which an averaas ol .1 0s.de 700 3Y
were sexual offences.. This nformation s  presented. 1n
Table 1. L i

Table | «bout hereo

TYPES OF PREVIOUS CONVICTIONS

- Or anterest  to cthe current  study wes  The  lupe 01
otfences for which ‘theze offenders had'.prévxwus1g Chenen
convicted, both in termee of thelr senxval natuee and o whether

or not phusical farm  was inflicted on tliee vace b, Unloes

the offence was & so-called se ual offence where the Cepriad
nature is implicit (@.g. raped, or unlesd referen e was made
in the file to the offence  such {hat the informat von o u
diccernable, whether or not the otfence was ae}uuqu porbatend
was coded as Tunknown’ . Whether e not hearm - waco intlicted
on the victim was more difficult to agosa. Whiere the tape
“0f offence 1s by 1te nature defined as an otfence n whaoh
harm 15 espevienced . (e.a.  avsaultl, 11 was cnded ax Guic i
I'n rases where this 1nformation about harm to the victim was
not reacdily available, 10 was codod as Tank newn . ) -
‘1t was found. that 1% offenders CBny L A
spvually-related preovious - convictions PEL = 4 ) Do R RN S S B T W T
men-related convictron; S0 (Z3%W) had 23 11 {t11%) boarl 5 o
(5% had 45 (X% had &8 3 (3%) had 75 and nre ob bender cach
had 8 and 1é prior sex-related convictians, o
' The majority of . offenders [70] CTUT Load Nl Fie o

carvictions  for wiilch “harm  wat  Fnown to have gty
experienced by the viclim. Twenty-one, ot fendevs (0% Lo L
Such prior conviction; 3 offenders (3% hadd o sioh
convictions, Coand, A frad 3 e b con s brone
. ) L]
- . :
. .

(-]



NSO OFFENCE HISTORY

NUMPER OF PRIOR CONVICTIONS

FOMNE
1-5
H-10
1105
TOTAL

" GEX-RELATED CONVICTIONS
NICINE |

1-59

b= LD

11-C75

TOTAL

HARM—RE! ATED CONVICTTONS

NONE
) ‘
e

TOTAL

TABLE 1

4
50
=3
1@
Q7

70

97 -

FREQUENCY - RERCENT

4
b
T4
1@

100

v
g

ala]

Ry
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- ) ) . -
PSYCHIATRIC AND BEHAVIOURAL PROPLEMG PRIOH diie
CURRENT INCARCERATION & -
ALLCOHOL AND DRUG USE
The offenders’ use of aloohaol andsor et was Aioreer
from @ (no-uwse) to 3 {chronio use). The corvelal fon e

Yhe coders on this variable was catigtactory (.77,

Twenty-two DSOs  (Z4%). were resorted o leve leul o
zerious alcohol problems hut thie maJor{tu Call (aa.r wore
moderate alcoubal users, Theroa were t4 o offender (1l 1
mach the sccial dranter and abstainer category.

Two offendard (%) had a chronie drug problem, 72 o700
were modarate userc of drugss and o (&%) were sottal oor
infrequent users. The vast majorily of oftendoee 7717 oiato
haad no reported. drug use history. . ' :

No D8O had both & seribus - aloolaod And drves pmenib bem
combilned, although 9 (9% - had both a moderate alocohold antd
diriig problem. In the assessment  of combiined o loobael ey
LIS E the largeoct percentage of ofTerndere TNTT (ol tuio the
moderat aloahol use/ne druag use :ateqmrﬁ; Thoeo et

Frequentiy  wsed were Tenft? druee (1. mari e, o don b,
which were waed by 17 (80%) o DSus aho weed drvogs

PSYCHIATRIC AND PEHAVIOURAL PROELENMG

Pauchiatrics medical and bohavioar o Loprobhiome ooy e
1n the  community o prior to thlS.i”LQPCUrH|IﬁH1 cepar bed 1n
the file, were noted .and arouped into e Coblamrtag o Jon

categorlies: D eplf-inflictwed TS TR Nl FIL i e ey teedd
aggressian sy medical problems” , "behavi oo for il L ! S
"mental/emotional probiems’ . Thes peulte e o C i

documentations are as follows.

The most frequently occuring ~ategoru  of v telent WAL,
ancan Pable el
accounted for 33 percent of incidentc 1n Lhes o commnm1 by,
Within thile broad categorys deviani €ooual actyerby of o
agaredsive nature accounted for the maegority of dhirs Pype of

incident (5870 . ‘Medical probl I\.qll\*i.’/_\limg\ [ N TNl iEs BN UTULE
fraeguent category accouriting for  Z ercent o ol 1o rdoant o,

This broad category largely contained problems 1 -

neurnlaogical nature, such as coma  OF Ser 1oL, Freaane] M guiey .

'Pehaviour problems’ accounted for 146 perceont i3t prrodear
community intideht%.' Non—aggresslve ©odevrant G et )
behaviour (e.qg. voyeurism) actcounted for the meagority of
incidents in this category (817%4).
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- . . |

PEYCHIATRIC DIAGNHSIb
’ Twenty DSs had a ‘reported pqgch1atr1c dlagnoqls during

a previous incarceration. Thirty-seven diagnoses were
s1ven, including antisocial personality (247%) and atypical
mied perconality’ "disorder (227D . The following s&rual

disorders were also diagnosediunspecified senual ~deviation
(B%), homosenualrty (5%Yy. pedophilia (2%, sexual’ sadism
- (2%) and s=iuwal masochism (24X,

v

INDEX OFFENCE

L)

The term 'inde; offence’ is a reference to the offence
or offences which - resulted 1n the DSO designation. It 1s
Cimportant to note that where an offender was convicted of A
number af. foenresq only - one of these maud have dlrertlg
cesulted in the DGO designation. ther offences which he
as . convigted at at the time are referred to as perlpheral
Jffahces'since mh their ouwny, they couwld nat has e aqualified
ther oftender for- a NSO application. _ S .
Infordation on all aspetts of  the inda: offence  was

gathered tyrom ALhe -file. Where  avallable. the police
. OCCUrrence fépor? was wused as the major | source of
Canformation. regarding the offence. There are wo magar

reasons for 1ts usg. First, its recency to- the of fence
probably “lincreases -he reliability Tof the information.
Yecond, victrm nformation 15 generally given | in these

reports. ' ' ' ' ' ‘

v
+

OFFENCE NUMBER AND TYPE . : : :

These offenders were convicted of 153% mfFencéé,"bnth
1nde:  and  peripheral, for  an Caverage of 1.6 (s.de= LR
Lconvictions per offender. The most frpquenth uccurlnq ,tgpg
uf  offence was indecent assault -on a femdle EQQI (2925J‘
followed by rape and attempted rape [351.  (I3%) indecent

ascatlt on a male [Z11 (14%), gross indecency tlaj'fllﬁ) and

eetual intércourse with & minor (hereinafter referred  to as
tarnal bnowledge)y [103 (7%4). The remaining =6 offences were
Yhe peripheral of fences. They included & aSEadI} affences
and 3 abduction offences. ‘ o

The most serious 1ndex foences committed, by the

A of fenders « according to the mas imune punlshm@nt allowed in the
Criminal Code, was examined. Each offender has - only one

‘major’ offence even though there may be more than aone

of fence conviction which on*its own, could have resulted 1in
~ - . t . : . .

a Dangerous Sex Offender destgnation. For exampley, 1t an

- - - . .
. .o : - . L
[ . . .
'l . . ..



«  .TAPLE
PSYCHIATRIC INCIDENTS PRIOR TO CURRENT INCARCERAT (0N

TNCIDENT FREQUENTY  PERCENT

Self-inflicter 1ngury "1, i
Orher-direclaed aggressinn . T it

—deviant aggressive, v

saarual behaviour LSO T A
Pehaviour Problemns 1 17

C=deviant non-aggrien g ve

sievial behavioor : LA AR
Meriica: Problems T B ) B

; ) )

. ’ ' -
Mental /Emotional Problems 1 17

TOTAL : o 71 10

Number of offenders with documented tneudent . 47
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- mffender was convicted of -both gross indecency and indecent

assault on a male, the latter would be counted as the major

of fence, as the punishments for these 'offences allowed - in

‘the Criminal Code’ are 5 years and 10 gears, respectively.,
AcS can be seen in Table 3, the ninety—-seven maJjor offences

were . ‘as follows: Indecent assault aon a female [32

offendersly rape and attempted rape [27 1y indecent assault:
oq.'a male [161, carnal -knowledge and attempted ‘carnal.
Fnowl edg= (103, gross indecency [6] and buggery [ 61,

«

_ Table 3 about here

R

WIOLENCE AND FORCE USED _ . ,
Type of violence used in the offence,was discernable 171
124 ot the 152 offences. Violence was defined as tupe of
threat or force used 1n the commission of the offence, and
was categorized along the following continuumino wvialence,
verbal threat, phuysical threat, use of . weapon - to threaten
the ‘victims . bodily aggression without the use of a Weapen,
he use of a weapon to physicallu-‘aggress. In most offences.
[53T (41% the offender  did not uwse a weapon, by tsed
hodily force toe overcome the victim.. © No apparent vielgpce
was  evident 1n 47 (31%) offences. Most of these scena ‘
“Invaolved young children who unwittingly fell victim to
offender.  Threats of/ one  tupg or another were used
(13%) offences. A weapon was used during the offence /1
(19%) offences. . : ;

HARM TO THE VICTIM :
~ Poth physical and emotional. harm . to the wvictim was
documented where such information was available in the file
[ 108 and .35 offences respectivelyl. However, where phusical
" harm  was _read:ily apparent-and easily auantified, emotiomnal
harm was not. It was therefore noted 1n those few cases
where specitic referenue to it was made. In 13 cases (11%)
Cthere  was reference made to the offence Having caused
serious . emolidral damage to the victim that reauired
pesychiatric attention. Not surprisinglu, in the remaining
cases  no assecoment could be made on the effect of the crime®
S on the victim’s emotional well-being.

The presence of physical harm to the victim was kEnown
an 108 of fences. In the majority of these [5&1 (92%) no
physical harm was apparent, and in =8 offences (76%) mimimal
harm  such  as bruises were noted. Medical attention such as
‘sutures was reduired in 14 offences (.13%),  hogpitalication
Was required in 4 cases (4%}, the offence was of a
life-threatening nature to 3 victims (3%) and 1in two
of fences (2%), the victim died as a result of the attack.

.
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A
TARLE 3
INDEX OFFENCE DESCRIRTION
TYPE OF MAJOR INDEX OFFENCE -~ FREQUENCY PERCENT
Indecent Angaunlt (F) 33
Rape and Attempted . o7 o
Indecent Assaull (M) 14 1.
Carnal Knowledge *and Atftempted - 161
Gross Indecency & &
Puygery & &
TOTAL . L wy Fian
OFFENCE DESCRIPTION
1iViolence (N=11I0 ,
Nane L RIC I
Verbal Threat . L
CPodily Aggresston 1) oY
Weapon Used - ‘ ' . . A i

TOTAL

I Harme (N=1080

Nane ’

Minimal :

Madical atbtention or haspibal 1 ation
Life threatening or death

TOTAL

IIVictim Ser o (N=144)
Female i . /T

Male ‘ ' . . k

Poth ‘
TOTAL

-~
112 1A

£ S
e e
REE N/
18 160
| 7Q
4 N
. . I
142, - 100
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VICTIM INFORMATION . .
) The. victim was female 1n the majgority of offences. (10@:]
(707%), malg in 42 (Z9%) and victims of both sexes were noted
in | percent of the offences. Interestinglyy offenders . with
male  wvictims  were significantly older (38.2,s.d.=11.4) than
uf fenders with L female . victims
(LR s, =104 (t=240 0, p L B@DL . dE 14T, '

© The mean age of all the victims was 14.8 (s.d.=8.4),

atthougl - female | virctims weres si1anificentlu glder
(1% 9. 5.d.=9.7) Ahan male victims (13.2ye.d.=3.2)
=@, p L @B, dFETET ). The range in age af the male victime

wan  hetween & and 24y although 92 percent were - 10 years of
Gge e jess. In contrast, temale victims ranged Iin age from
Sto AB,:thnugh 40 percent were 16 years. aof age or over.

The majority af victimes were strangers to the offender,
Fhie beltng  the case it 91 offences (s4%). The second most .
freavent iy bucurrlnq relationship was Tarquaintance’ . wh i
way  the case in 30 offences (1%, Tn 1faérfencez the
of fender was 1n a position of power or authority. over the
et oemy such as a.teacher'mr'babggitter. In 9 offences, the

ofFtender was related to’ the victim.. Furthermore, in 34
otfences (5%, the offence was deemed to be a breach of

fyuet an the relationship between the offender and victam.

DGO HEARING

[ )
The  hearing  heid Yo determine - awhether “thie D&O
application was.. to be successful was held after cvonviclion
gt one of the afore-mentioned senual offences. The™ Gource

. : . . 3
of information for the prOceedings of the hearing was the
Cowrt transcripts. o

DSoO DESIGNATIONS'EY YEAR

The first DSO designation made "following proclamation
ot the Act  (November 1, 1948) , was on January 31, 1949,
Shown 1n Figure | is the ‘number, of designations made per
gear. A can he  Seen, the  year _with' the moost such
designations was 1964 when . 13 =3 of fenders wer e
successfully  processed as  Dangerous Sesx Offenders. in the
tast uyear before the repeal of "the law (1977), 3 DSo
gesignations were made. I+ one divides the 30 year period
nf the Act’s enistence (1948-1977) into decades, the (Jdecade
with the  most designations was that between 1998 and 1967,
when 43 DSO designations were made. In the initial 18 year
period, 24 cdesignations were made -and in the ' final decade,
3@ DSO designatiuns were made, ‘

~ , ’ ) ' 4

TS
N

»
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Figufe 1 about here
NSO PESTGNAT IONS BY'PRovlmCF _ . ‘ - '\
The province with the greateszt number of DGO rindings
was - Pritish  Tolumbias  sentancipa 35 of 0 the 970 L35%),

followed by Ontario which sentenced 3a (357 (soe “Table 4.
Hs  con  be seen,; the Mavilime prosirmces had a total ef 3 DGO
rindings, with none occureing in Mew Prunswicl . -Thgfw W
7  findinas (%) in nuebec ond the seme number an Lhé Proseie
provinces of Manitoba and Sazl atchewan combanesd. Eight [ 74
*faindings weee made i &l berTtaa 3 VAT o Uhe Mooe L Weot
Territories and nene 1n thé Yobon.

Téblp 4 abenst Loy e

PSYCHIAWRiG TESTIMONY , . ,
Two psychiatrists, one appolntad, iy bhe O panrr, TN b

e presenl o grve ey tdeneo awb the Lacar tneg. Thivs ciathvs, it
by Vpgguhtatf1atg- mat 10y besca b ormmmny at e hiear 11 RTOP
documentod. o Tt IR fouind that- 1n Cifer provines, HFea by b
Columbiay ane psychiatrist QHVQ‘@VIHPHC@ at ar leant 'y
17018000 Ths was by fae Ehie only provinee wher oy KT
psghhtatri%t wag tnvolved in more thar o hearinge, and e
the province 1n whiroh most DS (lesignat 1ons wers headlio, Vi
Tmight rongecturea that hie presence of hose bwe e Droied oy

p;gchtafri%fﬁ was A f?;tur contribuling to t e poac b reod e by
N ; ] N
larae number of desigfiatinng in Thus province. i

PSYCHIATP:C DIAGNOSTS r )
The diagnosis made by the peychirate iode. ot oy Chesarrnicy e

nexbed. 14 was  found  thet o 143 diauancses were mado an HY
7L of fanders: The most frecaent Ty occsor e ing corneg e
diagnosis  was. an'ieocial ereonal ity (A1) 0 AR ascesoment
of Tno major mental 1l lnes~"  was made  n § 0 percont Y
diagnoses. The tolilowinag  seasual i ormdmes peee Al Ao
unspeci fied serual clersrat 1on AN /A I prodophis L 1a fHYy Lo
homosesuality o (4%, PN Anasssmen | o w1l et el

vetardation was made in 4 percent of diagnoses.,

TREATMENT | .
Whether -or not treatmenl was \ recommended [ o NATT
onffender at  the time of the hearing ez olen ocoonnetd, In
47 cases where this information was known (52%),  beeatment
was recommended. Among those for whom treatment was decmed

necessards, - 14 such recommendations wers made by Fhe  Judge,
13 by the Crown psychiatrist, 4 by the Defence Counsel and
by the Crown Attorney. ' : oo

7 . . ° v
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Frgure 1

Year of DS Designations

o’

.

54

55

T Y T T T T

59 60 61 62 63 64 65 66

-

Year of UWme:mﬁwD: HM&

73 74 75 76 17




PROVINCE

" Pritish Columbia
"Ontario |
Alﬁewta

Quebec

Saskatchewan

North Neﬁt Tary i toriss

Manltoba -
Nova Scotia

Prince Edward Island
New Brunswichk

The Yubon

TOTAL

TABLE &

FREQUENCY

97 .

PROVINCE OF DSO DESIGNATIONS

PERCENT

- 36

]

1@

Gb.
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APPEAL OF+ SENTENCE | . '

" The Tmajority of DSOs appealed . their sentence of
preventlve detentlon (511 (53%4). Those offenders who were
mwentenced as Dangerous Sex Offenders at one time but who won
"their appeal were not 1ncluded in the current study. Seven
wurh cases were 1dentified.

el

ALTERNATE MAXIMUM SENTENCE

The maximum sentence that the DSO offenders eould have
received for thelr majgor inden offence had the 1ndeterminate
Lentence not been received was examined, with reference fto
the penalties allowed Tor these offences in the Criminal
Code. 1t was found that the largest number. of offenders
rold have recelved a masimum 9 wear term [381 (39%4). This
A, the ma:: umtirm T penalty possible  for the offences of
indecent  asault on o female . and gross indecency. Iin 3°
Cases (33%) a.sentence of life imprisonment was the masimum
penalty  possible  apd was the punishment for those offenders
convlicted of rape, -carnal knowledyge and attempted carnal

b nowl edge. In =1 cases (I5%) the offenders, had they nol
e w1t the indeterminate  sentence, were eeligible for a
macimum puntshment  of 1@ years mprisonment. Offenders

it onvicted of kydecent acsanlt on a male and attempted rape
were  eligible for this sentence. Finallu, & (&%) offenders
conld  have receilved a manimum  punishment of 7 14 years
1mprisonment, fur having committed the offence of b&ggerg.\

nPlNIHN REGARDING DS0O STATUS

. Where a specific reference was made 1in the fll@ to b bes
atdjudication nf the of fender as a Dangprour Se Offender by
an 1ndividual Judged to have sufficient knowledas to do  so
(2.9, psychiatrist, lawyer ), the particular caomment  was
rated according to whether the individual was in agreement
o disagreement with {He offender’s status as such. A total

of 81 comments were found Jgfor 43 of fenders. Comments were
made by  psychiatrists (372), legal professionals such as
| awyers or Judges (22%) and psychologists (19%).

Interestingly, the vast majority of comments (74%) were 1o
1gagreement with the DSO dqs%gnation as applied to " a
particular of fendear. Furthermore, the comment ma de
reyarding the offenderls DSO  status was found to be
significantly related to “the amount &f harm euparienced by
Lhi victaim in the offence. The greater the harm experienced
by the  wviciin, the greater was the disagreement with the
nftenders status as a DSO (r‘—.':')-,p . BR5).

-
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DO CRITERION o : . :
‘ Whether or not _these'-offenders fit the Dangeraous
Of fender (DOY  aoffence  criterion (see Appendin B for

definition) was evamined,y since one of the arguments 1n
favour of a Judicial review of this group 1s that they could
perhaps be regarded as not dangerous within =~ the new
definition. As ~discussed earlier, several of the DSO
of fences were not carried over to the new provision (e.9.
gross indecency) and second, the senxuwal assault legislation
further changed the thrdehold criteria by excluding unlawtul
seual intercouwrse {ie. carnal ynumledge). Theretore, the

magar offence of each foender was examined. It was  found
that 19 'DSOs would not now be eligible for the Dangerousn
Of fender proceedings based on  their major of tence, Thiw

group is compricged .of I offenders who had attempted carnal
bnowledge as their maJorﬁ‘foende, 7 . carnal bnowledae, &
‘gross indecency, O buggery, and ¢ anftenders with convictions
of both gross indecency and buggery. - Two of these of fendecs
are now deceased. - : v

INSTITUTIONAL HIBTORY .
SECURITY~-RELATED INCIDENIGS
' Documentation in the offenders’ file pertaining to
particularly problematic Lehaviour uas noted. These
incidents may or m L not “have resulted 1. dnstitutional,
disciplinary action } and were, for the mosl part, concerned
with insitutional sechrity matters. It should be mentioned
that “it is by no mdans expected that atl such behaviow by
the inmates was recorded‘1n the file. Therefore, these  data
do not purport to  be an accurate represental ion of their
befkaviour, but are rather a sampling of the typec of prablomn
behaviour exhibited by these of frenders. - ‘
. Sixtu—three offenders had ne such incident recorded in
their - file; 1% had 1 1ncident; 12 had 23 3 had 3 ancidentss
| had 43 = had S and 1 had I3 major csecurity-related -
incidents. The most  freaquently occuring tupe of s h
problem behaviour was violent behaviour. There were 10
of fenders with a. record. of & physical atiack on another
inmate. There were % offenders with a recorded- incident of
attacking & staff nlember of the institution and 4 offenders
with a record of making a threat on the safety of an
institutional staff member. Seven DSOs were found to be
“themselves a victim of an attack by another 1nmate. ’
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OFFICIAL DISCIFLINARY ACTION - S
' . _Information in the file pertaining to the cffenders’
misbehaviour in  the ifstitution whiech 1led to official
disciplinary action on the part of the institutional
adthorities was documented. :

If the file documentation is accurate, these . offenders
did not on the whole regresent a serigus institutional
problem, as 51 offenderts (534} had no record of disciplinary
action. ° Twentu-four DSGs (Z5%) had 1 disciplinary incident,
ten had 2, 14 had betwen 3. and &6, & had  between B8 awd 13,
and one verglproblematjt of fender had 939 such incidents (he
was. - later murdered by other inmates . at Millhaven
‘Penitentiary). o - :

" The type - of offences for. which discipglnary action
resulted was further ‘examined. - Possession’ of .contraband
accounted for ~4 of the B7  recorded disciplinary incidents
(28%), abusive/indecent/disrespectful language accounted for
1@ incidents (12%A), refusal to obey oarder involved .10

incidents (1270 .and collectiVe resistance involved §
incidents (&%), . ‘ o R
Finally, - tupes of disposition received for these

ihternal offences was examined., The -most common. disposition
recerved by these offenders was warned/counselled/advised,
occuring - in 2B offences (7%, followed by loss of earned
remission [131 (18%), loss of privileges (111 T15%)
punitive dissociation L[12]3 (16%), suspended  sentence [T
{1D%)y, administrative . segregation 141 (5%) and other '[5]
(&%) . It could be stated that since the majority of
of fences did not result in  the most severe tupes of
disposition - (ie. punitive dissociation), these offences were
not considered by the institution to be of a very serious
~nature. - When assessed by the status of each offender, it
was seen that 51 percent of released offenders had no record -
of a.disciplinary incident, while 346 percent of incarcerated
of fenders and only 12 percent of deceased offenders had no-
such record. ‘

INSTTTUTIONAL TRANSFERS . _

fInfDrmation:regarding the transfer of inmates from one
institution to another was derived from the transfer sheets
that were attached to the file. ‘ ’

Gverall, the 97 DSls were transferred an average of 7.2
(5.d.=4.7)  times. This is not, however, a reflection of the
number - of  different institutions  each  inmate was
incarcerated. in, as the transfer could have been between the
 game two institutions. Sixteen offenders were transferred
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Ctwo tlmes or 1955, 1nclud1ng 7 of fenders wh3~rema1ned 1in lune . o *\\
~ln5t1tut10n,~-:Fowtg four (45%) oftfenders had between 9 ‘and 8
transfers while the remaining 37. (38%) were tramgtcered s
between 9 and 20 times. - ST L T T

Offenders now in the community had fewer tnstirtutional
transfers (4. 7ys.d. 4.0 than, S otfenders. current 1y o
incarcerated (1@;@15.d.=4.5.)-‘ Thi_—‘} average t1me spent tn e
institution before transter .over all oftendervs  was 0.0
(5.d,=32.95 months. - S . T .

The reason for the transfer ot the inmate was rodded
wsing the (SC  transfer reason . rodes. Reasons  for the
Transfer were often not stated (19%),; or  did  not trt RIREN
one of the pre-defined C5C Ccateqortes LeT . (WHTETYRS BT
Veasorn for transfer was  khown  or del geeahbe, ther vt
frequently ococurring reasgh was for The nffendor b pedRve
Freatment (3L including mecti -l Pogchtalein and
psuchological, glthougl  peuchiate e Teeatmen aprprared mosto.
mflen of these three (71%0. Ol her © common Tﬂnn&lﬁw. PO
inciuded correctional ireatment © (19%Y, dreatnang 1140, andd
securtu-related raasons (14%). ' :

POYCHIATRIC DIAGNGE1S .

' One hundered and firftg-—nine diagnoses e A taneet Lo
g6 offenders  during Fha o current P oun Fore T AN rooe ad
personality  wew b single - diagnost e 1 grrend] Mo |
fraeauently t1nva. An assacumenl DE "t g mental
Lllness” was made 1n 10 percent  nf thier ey nomaes . O ooy
personal 1y d1sorder s chy pannsetd tVER " atupircal, e
personal by lsnrder ISR KA and . R RN LI TN RIERTR RS
pereonal ity disorder {7, The (ol lowing sesaral chpeordens
ner e d1agnosedipedophilia G100, nrgpsc i e YRR
deviation (H%) Fyotneresasgia d oy b (1%, el el O e
pvhirbitionisn (6%, v
PSYCHTIATRIC AND PEHAVLOURAL  PROBLLMC. _ o )

Sy1uty—thiraes offenturs trad Aevcamen ted ey denoe 1 f 0
pesychiatric/medical  or behaviour ot ] e Ak tler b el
praeviousluy, during the current incarceeatimn, A rtatal oof :
136 such  incidents were racoy ded, Ac can b osenen an dable
My the cateygory containing the largest numbe 1 f it rrlaanck e .
was ‘mental/emotional  problems’, acconnting for TRt al
all incidents. Wrthin this brosd category, 34 1y dente ok
depression were noted, ariounting fi 43 pear centonl e
incidents within this category. The category Cmf T hehavionr
problems’ contained 19 (14%) o ident s, IS R RS LAl - RN IV -

serual deviant behaviour was @ the thost comimon - type wy thoan

this categary (&3%). gl f-inflacted ingory’ an o a category

contained 17 (11%) incidents tneluding sulcidal thprmats (1
| =

incidents), attempted splcide " (5) Aﬂd funger steidbes (000
Thee category otherﬂdlrected aggre&glon rontained 14 11@%)
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) : . ‘ - & 49
in:xde%ts, the ﬂbst freﬁuent of whlch was de 1ant aggressive

sexual behaviawr (1@), own .71 percent o 1nc1dent5 in th1%

categoru. ’ ' . : ‘ . . ..
« ‘Table 5 about here.

‘TRFATMENT

v The amount and type of treatment the offenders were
‘involved 1in since the Start of their preventive detention
sentence was documented as it was recorded in the of fenders?®
File. For the purpose of the study, a ‘treatment’ was
daflined as a discrete encounter with a mental health
practitioner 1t - which medication mad or may not have been
prescribed,. and which  was considered ei1ther occasstional
(infrequent and/ov of short duration) or<regular (frequent
and/or of long duration). ‘ ' '

Overall, the 97 DSOs were involved in an average of 3.0
%5.d.=3.13"treatment5 zince the @ start of theil sentence
@icluding the 12 months prior to the study (this treatment,
defined as recent, is discussed subsequently).

' Twelve DSOs (13%) had no recorded treatment ~of any
{ype. The majority of offenders who did receive treatment
L4681 (70%) received between 1 and 4 treatments, and the
remaining 17  (18%) rece1ved between 5 and 1B discrete
Crreatments. ‘ : ‘ ‘ '

Thirty-~one (3Z%4) were reportpd tes have been  prescribed
medication of Cone tgpe or another. The two most freaquenily
prescribed types were ‘antidepressants (Z2%) and
antipsychotics (IO%). . S ' - , . '
' Forty-si; DSOs (4B%) received a total of &8 1nfrequent

counselling . treatments including  individual psychotherapy
(27 treatments)y, group psychotherapy (13, Alcoholics
Anonymouss (18) and electroshock therapy (7). ‘
Seventy-tive (77%) offenders received 163 regular
counselling treatments. Twenty-three of fenders (24%) uere

_involved 1n 4% intensive programs for se:;: -of fenders, such as
the program at' a Regional Psychiatric Centre (RPC) or the
nstitute Philippe Pinel. Eighteen DSOs (19%) were involved
in 41t 1ndividual psychotherapy treatments, 12 of fenders -
(12%) received % group psychotherapy treatments and 16
of fenders (17%4) were anvolved in 24 Alcoholics Anonymous
treatments. ) o o
Some of the trieatment receilved occurred outside “the
institution in . which the offender was incarcerated. The
majority of sex offender treatment, for  example, was given
at an RPC. Fiftyu-three DSOs (55%) had at ledst one transfer
to an RPC prior to the last 12 months, with a mean lenath of
stafg ~ of 13.1 (s.d.=25.2) months. Thirty offenders



. - -
b »
) 50.
‘
TARiLE O
FOYCHTIATRTC INCTRENTS DURING CURRENT  INOARCERAT T
. - N L]
INCIDENT ) : . o FREGUEMCY PERCENT
Soelf—1nfliclbeg rnliuny ! i
- . . . N L * .
Dther-=directeg aygoresst on ' 14 in
—dmviiant Aavgrese v
sEviua | behaosrouy . i C0
Prsivan ooy FProndems 1= - |4
iRy L ANt BnnTAUGrE Dl Ve
gerual  Debiay oy [T I
Mleditoal Probitems & 4
N
MentalsEnatrional Problems P e
~depression Clae RN
S TOTAL 15t Pl
A Y .
. .

Altnhieer of offenders with doouamented oo pefent - 504

LY

i



Jueaparately.

.9
. 51.
' {31%) were transferred. to an, outside ~ facility . (e.q.
Provincial hospital) prior. to the Tast 12X months remaining
‘an average of 7.8 (s5.d.=24.3) months. ~ Finally, '11 DSOs

(11%) - had a recorded history of a- stay -in -'the prison
haospital for medicalltreatment with . an average length of
stay of 7.8 (s.d.=24.3). months. L ' '

RECENT TREATMENT ‘ ‘ ‘ :

The ammunt.of treatmentn received by these of fenders
more rprenflg is of further interect, as it provides an
1ndication of their Present 51tuat1nn..,_Therefore"treatment
pravided _the offenders in, the 1C months prior te the data
iollection (ie. as Df Septembar 1,. 1985)' was documented

Evidence of treathnT in the last gear wAas fmund for 14
of fenders  (19%). 0f  tHe 47 DSOs who were incarcerated, 10
(21%) received or were receiving treatment. Siw .of the DSOs
releaned  to the -comm;ﬁity (17%4) had documented evidence of

recent treatment. - Treéatment for both of these groups
(incarcerated and relkased) was most commonly regular an
tntensity. ‘ . '

Of the & medications prescribed to 4 offenders in the
Jagt  year, there was 1 each af an antidepressant medication
and a sex suppressant and Z-antipsychotic medications.

‘ Individual and/ group psychotherapy accounted for 57
pevcent  of the 7 infrequent intemsity treatments, but .only
»7 percent of fhe‘ﬂa regular therapy treatments provided to
12 offenders. _pAlcoholics  Anonymous was  the single most
frequent vegular /intensity treatment (580%). '

PAROLE HEARING AND PAROLE RELEABE HISTORY

From the/ proclamation of the legislatidnton November 1,
1948 until/ the amendments to the:Criminal Code in’force on
‘September i, 1961, the cases of _all those designated asg
Criminal Sexual Psychopaths were to be reviewed by the

Minister of Ju5t1CP at least once in every thkree wears "with
A view to determining whether he should be placed out on
license and, if so0, on what condition” (Criminal - Code,

1948) . The amendments to the Code in 1961 allowed for the
review of these offenders at least once ;n every year.

Thiase conditions.. remained until the repeal of the
legislation, and did not change  with the Criminal Law
Amendment  Act of 1977. A provision in the new Part XXI
(Dangeropus Offender) allows that: those sentenced to

preventive detention prior to - the proclamation of the new
act were to have their cases reviewed at least‘bnce in . every
Lear. .
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The parole release information varies somewhat from
that given . in the section on parole hearing history. The
reason for this discrepancy is that even though a release

may have been  granted, mitigating circumstances
occassionally intervened (situations such as failure of
release plans: to  materialize or . failure to complete

treatment), so that the release was not  actuwally  effected.
Moreover, National Parole Board policy and procedures have
changed over the years. For example, whkile DSOs released
many years ago, might have been given full parole without the
benefit of a _ aradual release (ie.day parole)  the normal

procedure now is for the offender to be released on day

parole to be followed by a full parcle, assuming  communtty
adjustment has proceeded satisfactorilu.

PAROLE HEARING HISTORY !

' Following the National Parole Poard’s hearing with an
inmate, a EBoard .decisiorn sheet 1s completed detailing he
date of the hearing; the decision  and reasan (=) .for the
decision. The - sheet 1s then attached to the inmates file,
These decision sheets were the source of information for the
following section. . : :

Py far, the most frequent decision made by the PRPoard
was a defer parole decision. (This Includes  reserve
decisions which occcurred much less frequently. ) It should

be noted, however, that the Pgard’s decision to defer was n

effect = dental of the inmates parole, as the deferral could

be in effect faor one year and as noted above, the offenders

were to be reviewed for parole after 1961, once 1N every.

¢

Year. That the deferral decizlnn'operated tn effect as-a
denial of parele is further demonstrated by the fact that
while enly 4  offenders - had no - parole deferral  decisian
givern, 53 had . no day parole denied decisian and 79 had no
full parole denied even though &ll otffenders remained
incarcerated for at least % years (some much longer)..

A deferral decisian occurred on average 15,6
(s.d.=10.2) times per offender. The most frequently clted
reason for a parole deferral was "awalting roports”,

occurring an  average of 3.8 (s.d.=4.3) times, followed by
“tpeatment needed" (1.4,3.d.=2.2), and inmate "still a rish"
(1.1ys.d.=2.4). ‘ . _ ‘

A decision of day parole denied was gilven an average of
1.1 (s.d.=1.1) times. The most freguently cited reason was

the inmate was "sti\idzﬁrisk". ‘ P ‘
Full paraole was >fiied an average of 3.5 (s.d.=3.1%)

times. The Poard’s most frequently cited reasons uwere that
the inmate is "still a risk" (1l.1l,s.d.=71.8) " and "treatment
needed"” (.b6,s.d.=1.0). _ :

" A total of 118 day paroles were granted .to 55

of fenders. Eighty-two full paroles were granted tao a total



of 57 offenders. . Release .continued was by . far the most

frequently waccurring decision {277), made to 57 offenders.
Sinty-two temporary absence grant decisions were given to 33
of fenders. ' ' ' S ; ‘ i
“PAROLE RELEASES ‘ _ :
Twenty—two DSOs (Z3A) - have never been . granted a
‘conditional release. . Four of these offenders are now

deceased; leaving 18 living DSOs who have never been granted
a release and therefore remain incarcerated. )

For the 75 offenders ever released, day parole was the
most frequent type of release (&Lo¥). The majoyrity of, day
parole releases werge unescorted (78%), and - were largely to
be spent at & .CRC or CCC (31%), followed by day parole
releases of a 5 day per week period (11%), 4 hours per month
(11%) and- Z hours per month (10%).

TEMPORARY APRSENCE , ,

A total of 175 temporary absence (TA) passes -uwere

‘granted.” . Most frequently the passes were for 8 hours: {(Z@%),

L1 hours (18%), 72 hours (134 and 4 hours (8%). Most  of

the TAs were escorted, although the majority (61%) were
resocrialization as opposed to security escorts. The purpose
qf the temporary absence pass was also .dacumented.
Rehabilitation . as the gerneral Dyeﬁall pPUrPOSEe © wWas the most
frequent, ﬁccounting for . 78 percent of all passes, and
tnclddes such activities as visiting family or friends, and
socialization  outings. Seven percent of the passes were for
humanitarian redasons (eg. family death, marriage), and  the
.remaining 15 percent were for medical treatment (medical,
psychiatric and dental). Ninety—-five percent of the 173 TAs

‘were completed successfully, 5 ended UAL (3%, 1 offender
zfmas late and 1. was detained by the police. Seven of the Z=&
‘never released offenders (Z3%) have also never  been out.on a
temporary absence pass. : :

PARCOLE SUSPENSIONS AND REVOCATIONS . ' ' -

The behaviour of the offender following a parple
release is monitored by the parcle officer, and should
pJablems in adjustment arise or the conditions of the parole
agreement not be met, his parole may be revaked. The
initial step in the parole revocation process is for the

release to. be suspended. At this time the offender is
re-incarcerated until a decision on the offenders parole 1s
“made., Upon reflection on the seriousness of the prablem the

parole is either continued, at which point the offender is’
released . tao .the community, or the parole is revoked and the
offender remains incarcehated{ The reports of the parole
agfficer -~ contained in the .file provide a_ good source of
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information on the offender’s community adjustment,- and
detail any problems .in such that may have developed.. ) B
A total of 49 suspensions and revocations were issued’
to 44 the 75 offenders ever released. (58%). A suspension
was counted only if it did not result im a .revocation.
Twentu-four Offenders received ! revocation, three received
2 revocations and 1 received 3 revocations. Ten offenders
received - one suspension, and five offenders received two
suspensions and four offenders received both a suspension
and a revocation. , : _ -
The reasons for the termination of the. conditional
release were also examined. The most frequently occurnring
reasons for this’ Parole Poard action were for parole
"violations {251 (3&%) and: secondly for deviant senual
activity [181 (Z6%). Parole violations were found to moreg
often result in a suspension than a revocation of parale,
whereas deviant sexual behaviour more often resulted in  the
revocation of the pParole {0 =21 44.p- .00, dt=10). © Nob
surprisingly, in all cases where an offender was convacted
of a further offence, his parole was revoked. ' ’

TIME K SERVED . » .

The number of years the 75 ever released offenders were
incarcerated before being paroled was documented. Esncept
“for those DSOs who failed while on day pesole (in which case
the® day .parole release date was . used), time served was
caleulated using the full parole release date.

I)Deceased DSOs o E

Nine DSOs died while  on full parole. They W
incarcerated an average of 11.9 (a.d.=4.9) ypars, ranging
From 4.4 years to 19.5 years. They femained on parole fon
an average of. 5.3 (s.d.=3.1) years until their death.
Interestingly, twuo offenders died less than two months
following their release. Two affenders were ™ on dayy pavole

when they died: On  was incarcerated for 4.0 years, while
_the other had been incarcerated for 8.4 years betfore be:1 g

released on daw parocle. . .

Z)Currently Incarcerated (N=47) . _

Eighteen currently living DSOs have never been graonted.
& conditional release.. They have remained incarcerated on
average of 13.8 (s5.d.=5.0) years. The range 1s 0.5 to z3.0
Jears. , : - : :

Fifteen currently incarcerated offenders were
previously on a day parole that was terminated. These
offenders served ‘an average of 9.6 (s.d.=I.3) gears before
parole, ranging’ between 5.9 to 15.0 years. This group has
been re-ihcarcerated an average of &.7 (s5.d.%3.7) dears

a . - . . a
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since their Bay parole’ termlnatzon. . Two of these offenders
were on day parole at the time the study was conducted. '
Thirteen curtently  incarcerated of fenders have
previuuslg‘ had a - full parole . revoked. Theg served an:

“average of 18.7 (s.d.=4.7) years . 'until! being released on

full parole, ranging from 6.4 to 23.9. years. Theg have been
re—incarcerated an average of 6.0 (s. d.—S 5) years. - One of
these offenders was oOn day parole at the. tlme of the study.
One DSO is currently on his first dag parole, hav1ng served’
19.8 years until . this, release. : -

ICurrently Released (N=35) ‘
. Fifteen DSOs Who were on release at. the time of the
study flave prev1uusly‘ had a pa ole failure, which for the
purpose of the study includ both . suspensions. and
revocations. ‘Those currently rigleased DSOs who failed while
on day paﬁole (N .3) served. an average of 10.8 (1.8 years.
The twelve offenders who previously had a  full parole
Failure served an average of 11,6 (s.d.=4.8) years until
beind released.  This group has been on release (to
September 1, 1985) with no further problems an average of
4.2 (s.d.=2.7) years.
Twenty DSOs on full parole have been successful in the

community since their ‘release. They served an average of

13.5 (5.d.=5.8) years before being released on full parole.

"The range was 2.4 to Z29.7 géar; These offenders have been

in the cominunity for an average Df 8.9 {(s.d.=7.9) years.
J. ’ . o “ T

SUBSEQUENT CONVICTIONS

NUMBER OF OFFENCES

Fifty offence convictions have been accumulated by

twenty-—-tfour foeqders since the beginning of their
preventive  detention sentence. Twenty~one °~ offenders
committed their offence(s) while on parole, while 3

of fenders were on & temporary absénce pass when the
of fence(s) was committed. ‘ .
The mean number of convictions per of fender bg current

status was examined. Those DSOs currently incarcerated had
significantly more subsequent convictions (1.1,5 d.=2.1} than
those offenders currently in  the community (.7,s5.d.=1.5}

(t=4.4,p<.001,df=B0). Another way of looking at; these data
is to say that 34 (&8%) of those convictions are accounted.
tfor by DSOs currently incarcerated, 12 (24%) are accounted
for by DNSOs in the community and the remaining 4 (B%) are
accounted for by DSOs who have since deceased.
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TYPES OF OFFENCES - ’
‘ The tupe of offences committed is of particular gimport,

. . as 1t may be considered a rough indicator of the offender’s

rehabilitation since incarceration. In this regard, whether
or not’ the offence. was serxually related, and whether or not
the victim incurred physical harm, was examined.

. Siuteen of the
were sexually related, although Jjust 10 were sejpual offences

5@ further offence convictions (3370)

per, se such” as rape (Z2), indecent assanlt (5) and indecent

acts (2). The remaining siu. of these were. known to have
had a serual - intent: The victim experienced harm 1n 10
offences (Z2@%). Offences in which no physical harm wao

esperienced by the victim were significantly more likely to

‘have been non-sesually-related than offences where harm was
experienced by the victim (1 =4.8,p .R3,df=1). ~ e

) The more serious of the “further convictions included
escape and UL L1131 (2Z%), possession of a weapon [13 g}
and murder [13 (2%). The relatively less serious offences

included
of fences r
(14%).

4 pProvin
elated t

cial and municipal convictions (84) and 7
o driving (e.qg. driving . jover. BB mag.)

,Finally, the disposition received faor these offences

was exami
warrant a
reflgction

ned. Th
very S
of the

. . . n\
e majority of offences were not deemedd to
evere sentence. This may not be, a
ceriousness of the offence, but rather the

fact that the offender,.as he is already on an indeterminate

sentence,’

could

be incarcerdtod fonr ife. Thrrty

convictions (&0%) were followed by a sentence of o gears or

less, and

1@ (2%

ware followed by a non-carceral sentence

(e.g. probation or fine)d. Nine offences (18%) were followed
bu a disposition of between 3 and B yeays, and the of fender

convicted

of = murd

er  received a life sentence (to tabe

precedence over the sentence ot preventive detention).

STATUS

CURR

ENT-OFFENDER'bESCRIPTION

Forty—three DGSOs (44%4) were incarcerated at the time of

the  stud

Yoy not

Thirty-nine (40%4) w

release,

with 4.

“paroley 13°(13%) on

from paro
are deceas
- The
examined

lee (see
ed. CT

- status o

according

on any conditional release Pragram.
ere on some type of formal conditional
DSOs  (4%4) omn day parole, Z@ (Z1%) on full
parole reduced,and 2 (Z%) on discharge
Appendix A for definitions). “Fifteen DSOs

f each released offender was further

to whethey he did or did not meet the DO

0
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offence criterion (as described earlier).. Six (35%) of the
non-D0 group were incarcerated, and the remaining 65 percent
were on release. This mau be compared with those of fenders
who do meet the DO offence criterion, where 63 parcent were
incarcerated and the remaining 37 percent were on release.
CAUSE OF DEATH . .

. The majority of deceased DS0s [1z1 (85%) died of
natural causess 3 had an unknown cause of death and two were
murdered while in custody, one of these in the Kingston
Penhitentiary riot of 1971. Nine of these of fenders (&L0%)
Jied while on release in the community, & (4@%) died while
incarcerated.

LOCATION ‘ .

The B> living DSOs are distributed in the CBC regions
as  follows: Pacific region, I offenders; (Ontario region, &9
of fenders; Quebec region, Ll of fenders; Prairie region, 10
of fenders and Atlantic regign, 32 offenders. Almost half of
all released DSOs are living in the Pacific region (43%).

Twenty-one of the 47 incarcerated DS0s (43%) are housed
in_.a'minimum security correctional institution, 15 32%1) are
housed in a medium security institution while 1 offender- is
im a. mas 1imum security 1nst&tut10u. Eleven of the
incarcerated of fenders (234) are 1n multi—-level security
tincluding protective custody) institutions.
AGE .
‘ The mean age of living DSOs as of September 1, 1985 was
53.0 f~.d.=1Z.48), with a range bptwppn 30 and 87 years of
age. Interecstingly, . the mean age of DG currently
incarcerated (49.7y5. d.—ll.f) is significantly lower than
the mean age of released DS8Gs (S7.4,8.d.=12.7)
(t=2.3,px.05,df=80). ’

LY
MARITAL STATUS |

SeVentJ four DSOs (77%) were single at the time of the
study tincluding divorced and separated)y, .5 (9%4) were
widowed and ZZ (23%) were married or living ‘common-1aw. Of
. released DSOw homemgr;. 2@ (58%) were single, and 15 (43%)
were either married or living common- 12w, reflecting = the
apparent trend for released DSOs to become involved in a
stable relationship. following their release. ' )

EMPLOYMENT o .

The occupation of released DSoOs ‘was also examined.
Importantly, 13 (38%) were unable to work due to either
sickness or age as is not surprising considering their
stated age. Five (14%) of those released were able to work
but were unemployed. Ipterestinglg, what has -remained
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unchanged since their incarceration is the large percentage
(65%) of emplowed DSOs werking in the lower éend of the
socioeconomic inde:x scale. _However, a -significantly fagher
mean employment status was found for those currentlu’
released and working DSOs v. all DSOs at the timé of therr
offence (37.6 v. 33.5) (t=4,2,pL.001,df=R3). '

, ' ‘ RECENT OUTLOOK

SUBRJECTIVE PROGNOSIS ,

Prognosis statements in the file conq¢rning probability
of the offenders re- foendlng were documented and were
assigned a prognosis rating on a S-point rating scale from )
{(poor PIrognosis, high probability. of re—-otf fending) to Y

(execmllent prognosisy low probability of re-offending:. T he
source of the prognosis statement and the context 1n whicoh
it was made were also documented. The correlation betweon
the rwo coders’ ratings of prognosis was only b Al Lhoaah

significant, {(p.<.0@001) this level of correspondence 15 el
as high as desired, and'thus‘the prognosis datla =hinckd D
tewed with caution. k ' '

. The overall mean prognosts rating was .7 ta.d.=t. 0
Psychiatrists were the largest o single source of prognosis
statements (474 followed by classification personnel
(17%), " parale ofticers (13%4) and ps ychologlrta (1‘1) KMot
surprisingly, the nost frequent context in which sueh
evaluations were made was in the assessment of the

of fender’s readiness for parole release (71%).

The last {(mpDst recent) prognnsis rating ‘af  each ol lander
was evamined. As  one miaght e“cht, it was found that
foender_ in the community had a h1ghcr mean last .
prognousis  rating (3.1,5.d.~1.~)' than of fenders - who . mﬁrw
incarcerated (Z.@,s.d.=1.3) (3 =5, 4,p . 001,dF=4).

The last pPrognosis rating was further Aanalysed
according to whether the bffender meets or does nol mesl Lhe
DO gffence criterion. Whereas the non-DO offenders were
divided approzimately equally as to whether they had a "good
o eucellent’ or *fair tar o bad’ prognosis rating, the
majority of those offenders who did no*_meet the DO of fence
criterion {(&2%) were given a "fair to bad“ﬁrognusxb el ing.

PAROLE PERFORMANCE RATING ] .
Each DS0O on parcle was assigned by the coder 4 parole
performance rating based on the reports of the . paracle

officer. The rating was a reflection of the of fenders
adgustment in the following areasisocial (1e. marital,
friendshipss community adjustment), emplouyment, behaviour
on parole (attitude to ‘supervision and reporting). A

 5-point rating scale was used. The reliability analuysis of

’
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- voder’s rating Of parcle performance rev9gled a very higah
dygreement between coders (.9Z). v '

The mean parole performance rating overall was 3.9
(o.d.=.7). A< noted earlier, 9 DS0Os died while on parole. A
rating was nonetheless made o©on their community adiyustment
hefore death. Four of these offenders (33%) fad a *fair’ or

'poor to fair’ ratings while 4 had a rating of 'good’ and. =

i

had an "arcellent’ rating. In Ccomparisony of the 3%
currently  released DSOs (I were recently released and
{herefore  no  rating was pPossible), o (189%) had a "fair’
rating, and none had *fair to poor’;L The majority of
released. offendere [23] (70%) were judged to. be doind well
'n the community on release with a rating af ‘good’. Five
C10%) were _judaged to have @ adjusted estremely well an
releasos s

Fach offender’s parole performance was further analuysed .
according te whether he does or does npot meoct the DO pffence:

e rterion., Interestingly, “where none of the ~non-—-DO
el beprron sfFenders had a fair’ parole performance rating,
“oi1%%) wf  the DO group  had such a rating. Ei1ght—-two
P en t nf ye  nen-DO group fell into the Tgoad’ cateqgord,
pherres =1 ty—one percent of the DO group lr . The  remalning
16 percent of the non-DO yroup were Judged:fﬁ he perfowm:hg

very well o 1n the communa by, uwhere 14 p ';’_-jf." the DO group
w2y Judgede ‘ to b i’&f'domn{ G0,



- CHAPTER 8
- "DISCUSSION
N, .

Candada’s now repealed Dangerous  Sew  Offender
legislation has been the focus of a Larrade Of st oro cean,
Indeed, the need for a Judicial Review of the offenders -wha
were sentenced under ‘thke provision has boen ratsed by .o
number of authors (see Law Reform Connassion, 1875019747
Greenland, 19811, The present study 1s the bn]H:rncwni One
to have examined 1n detai1l the cases of the 97 oftenders  an
sentenced: The ftollowing discussicn waill P pare b 4 hen
more salient results of the study, «s preiented  an - the
previous chapter, into & delineation of Teamn b e
considered. for those required to ponder such a det ieton. [
should be emphasized that although mang findings buaa ST
presented, the focus of the discussion i« on those  fandings

that Vrajse ' . the  most magor CONCErns regarding e
iegislation. Ultimately, the results  may b peersented i
support  either stand on  this gquestion.  The siant of e

following discussion 15 cvratical or I; Fres leagr Lot pomn.
Whether thw findinus rregsented  arge  foe ealoef o ob Theoe
‘oftfenders from their sentence of preventive detentton 1A

aquestion thal only the legizslebtors are enpowerhod For aner o,

DISPARITY AN® IRNEQUITTY

- One uf the magor ceirticisms that hag e . i, ol 1 ks
legislation 1% that ) zparily asvel Tneaur £y s e T
number of levels 1n:- 1ts application.  The 97 ntionder-
sentenced under the legiaslation represaent a wminall peerreontiige
of all convicted se; offenders in this. countey. o eenland
(1981 . ci1tes the figure of 2 percent)o . Yarioos antthior s v
- postulated the reasons for 1ts  rare usage, meluding bhe
reluctance  of judges to commit offenders Lo an Lnrta b @vm oty
sentence, especially uwhen -no  treatment  For them Ty b

(McRuer, ~1938). The . Attorney General of the P Ov NG uas
responsible for mabking .an application toe a0 Danigeae o N
Of fender hearing. One might wonder whethee ol woas o foorr I

“arbitrary decision when one notes  the small percentage  of

canvicted sex offenders  who were ever prosecitod andeo e
1 dw. ‘ . ' ) ' o
The disparity 1in the - nunber  of  offenders sentenced
petween regions of The country 1e also stralang. Clhe tod
that Pritish Columbira (the majgority n Fhig  provinoe e
sentenced in Vancouver) sentenced over ne-thted of Cal D Do
cannot be prxplained by s higher percentage of sex of fonder o
worthy of the sentence. 1n that province. Interedting toa,
when one lopoks at  Alberta, a province wlth ~a comparable
population, which  sentenced only 7 DSGs, fn the cawe of
Pritish Columbia, it is apparent that other factors were al
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o _ . - _ .
wort.  In, particular, one might wonder about what has been
viewed. as co-opting of particular psuchiatrists; the same
two gave evidence at most trials. This was called the
‘”profess1onai witness" phencmenon bg Marcus Xc.f..Greenland,

" t981). . In fact, the arbitrariness aof the entire pProcess was

sudggested by ,Gold (196%) wheh he stated "the real criterion
for selection or rejection 1S a+ function of the eraminer not
the examines”, o

"DANGEROUSNESS" -0OF "THE DANGEROUS SEX OFFENDERS .

_ The sentence of  preventive detention {together with
Jife imprisonment) represents the most severe " sanctiaon,
cince the abolirtion of the death penal ty, available to the

Juidicrary. I+ would  be eupected, therefore, . that those
sentenced to such a penalty would represent those of Fenders
from  whom society most requires protection. First

offeuders, though they may have committec a serious T Crime,
wauld probably not Drdlnarilg be considered ta have shown 2

propensity for  =such dangéroug' hehaviour to warrant an

tndeterminate prison  sentence. There were,  however, &

affenders who were sentenced to iﬁdeterminafe detention  upon

conviction  for their first offence. Furthermore, . 19

oftenders had no prior se:x-related convictiony  and 70

of fenders had o or less prior seu-related convictions. It -
would appear that .the wmare recidivistic sex aoffenders

@scaped prosecution under this 1aw. .

“In terms of a demomstrated history of vieolence, 7@
wftfenders had no . prior conviction for a violent offence in

whicli )l nown harm was Luperienced by the wvietim. In
ronsideration of the~"offence for which the 1ndeterminate
sentence was given, no  violence (including force, threats

and the use of a wuweapon) was used in 31 percent ot all
offences. ' Morevoer, in e majority of these offences (5975,
no apparnent phgﬁital-harm was experienced by the victim. .

It musl be stated, however, that pedophilic offenders
lave clearly been -the target of this legislation (7@% of
victims  were under 14 years . of age). Thus,  serious
rsychological /emotional harm which may have heen euperienced
,ﬁy the young victaim was an important consideration for the
- Courts. {In fact 92 percent of all male victimsswere under
16 ‘uears of age, and 6@ percent of all female victims suere
helow that age). That the legislation was concerned with the
eftects of the offence - upon children as victims is
demonstrated by the decicion in the case of R. wv. Roestad,
whereln 1t was stated: :

»
L

2

“the other evil referred to herein
1s nat hecessarilu related to ingury
and pain also referred to herein and



accordingly the danger caused by an
accused to the morals of. children
which could lead them to male
prostitution or some other form

of exploitive behaviour is a form
of that eval®. '

ALTERNATE MAXIMUM SENTENCE

The alternate masimum sentence 1n  the Crinanal  Code
that these offenders could have recelvedd ior Fherr moat
serious offence conviction was also gramined. While  some
may consider 1t & moot peoint, the fact thal Phese af Fendenr
whom it was previously seen were not greatly recldJVEﬁltlﬁ-
and . many who were not viplent (at leauwt «as indicated hy
Fhelr inde: .dffence) would mabke one aquestion whiy - an
indeterminate sentence would be given on the basios of an
offence for which the “ma:;imum  penalty was 10 gyears ¢
of fenders) or even five yeéars, (3D offenders . 1t mau e
inferred that there were many <sex atfenders sentancod  dorinag

the same pertaod  who had longer ntfence lrwloryes o and i

were convicted af similar orfences who receirved o rp-ed Tt

of 1mprisonment. On such A poInt ane  mi1aght s Lot Ly
question the fairness of the legisiation ax it (ypaear o beerd I
practices as” well as 1ts abilitly to profect 1 he puhiooe b
of fenders from whom thew might réquer Fhee  greatost ITENE

nf protection.

OPTNIT OGN REGARDING DSo STATUS

£ OpIN1IOn  Was prpressed  regarding Flas o balboe ot
offendere  sentenced o Dangevons Qe i tondey .y it D he
--~lpf'i>ljci?ibll'1 Fy af the status to o por oyt ] ae b e b R
rases. Inieﬁesfiﬁqigqs_the me oty at Lhesge 7450 e T
disagreanent with the cenfencing of o |:).'4r‘|‘1r'!li-,r\‘r ot fenchr T
aQ DS“._ Alscy the iess physt1aal harm Flioab agen e per pesnnty et Iy
Fhe victil the greater was the divogreement TR L PO B ST B I AL

This result may indicate  that Fhoasa wher Feacl Ao aproniom
regarding Tl status felt that the legislation =l ] A tais
used only i fhose nffenders who anflist physieal Loaarm crin
the victim.

CONSTITUTIONALITITY ‘

The issue of the constitubionality of fher berggre bat por
under the Canadian Bi1l1l1 of Righte (now Chartae of Fighit=s aned
Frieedoms) was raised in a paper by Greenland (19217 Ay, ho
states, the sentence’ of preventive'detent1mn frr a separate
class of offenders may be considered discriminatory an o well
as cruel . +and Cunucsual ‘punishment ., The  charge 1
discrimination is based on ‘the fact that all otftendera,
apart from those sentenced to preventive detent 1on, reCeLve

L



63.
a tined sentence. The fact. that one designated class of
of fenders - receives an indeterminate prison term’ may be
deemed to be contrary to the Charter, which guarantees

equalilty before the 1auw. Second, he states, the offender
labelled‘"dangerous" and sentenced as a DSO mayg never be
paroled, while a . prld killer sentenced to 11 fe
imprisanment, 15 enti1tled to be.considEred for parole after
Lerving. Seven years. The canstitutionality of the
legislation must be left for the Courts to decide.

' v W
DO CRITERION '

fne argument that has been put forward in support of a
Judicial review 15 that some of the offenders who were
gsentenced as DSOs would not now meet the operative criterion
o f the Dangerous .Qf fender (1977 legislation. Firet, two of.
lhe nftences which were grounds for a DSO application uwere
not carried over to the mnew provision. These are the
sfftences of gross indecency and buggery. Second, the serual
asgault legislation (1983) further changed the threshold
criteria by exgluding unlawful senval intercourse. (1e.’
varnal  dnouwledge) . As. the Padgely Report (1984) states, .
(hese offences often relate to cases of pedophilia, and the
mrciusion of. them from the new provision may he & policu
decision to “restrict preventive detention . provisions o
forms of serual assauvlt”. _ T ‘

A total of 19 offenders were convicted of one or more
af  the above-mentioned _offences, .and- would therefore not
lhave been eligible for prossecution under the current law.
[ 15 araued $hat these offenders should not continue ta be
detained under circumstances which no longer euxist. It 1is
analogous . to  the argument  that. an @ of fender ‘should nat
continue to be incarcerated for an offence that has ~since
been repealed from the Criminal Code. '

TIME SERVED
Regarding the time these offend=rs have served,
Greenland (1984) ctated: "1t is a strange .commentary on our
wcale ‘of human values that the least. offensive DS0Os have
Pizen incarcerated for an average of 14 years compared to an
aveepage of 1B-1Z2 years for murderers released on parole" .

The data presented in the current  study clearly
Aemonstrate  that a number of offernders remained incarcerated
for a length of time virtually unheard of 1in the Canadian
Correclional system, and some L would argue for a length of
time in disproportion to the offence they committed. = Three
of Fenders who had not.been paroled at the time of the study
have cerved greater than Z0 uears for their offence; one of
these falls into the group of 19 offenders who do not meet
the DO offence criterion discussed above. He was convicted
of the offence of carnal knowledge. Two of fenders now in

.
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1

the community were incarcerated for greater than 2B years.
befqre_'béing granted parole. Ohe of these would also not
meet the DO offence‘criterion,”havjng:ben convicted of Jgross
indecency. The .secend. DSO served 30 uears before -being
released. The question must be aslked if Justyce was
accompl ished through the incarceration of -these men for such
a period of time, - particularly when 1t 1t foney dered 10
relation to the time served,-bg offenders  convicted or
S murder. ' : '
PAROLE SUCCESS. ‘ _
COf interest te the present study was the Cadjusstment Loof
of fenders 1n the community upon relesse. Suocess 10 Yot
area may be defined 1in. & number uf ways. 1¢ 1t 14 cdefined
as not having been re-incarcerated, then only 0 oof the D
ever—-released of fenders 277y fall 1nto this categoru.- That
iz to say, these 20 coffenderc have been deomed by the NEP to
‘haves since their release, performed satisfactarily Gl
parole. The remaining 73 percent were either suspended or
revoked while on parole. A second way of lookbing at  parnle
cucress 15 the nunber of offenders wha were convicterd O oan

affence which they committed while in the roahmtin y b
Twuentu-one of the_ over-relieased offenders (200 fall into
khis categury. Seventy-two percent of the ovor SIS NAHL-NAY)

offenders were re—incarcerated on a technicol violat ton of

their parole. While a number of those re-1ncarcerated Liadd
vialated the abstention clavae of thiei1r parole agreemeint,

Far .ezample; a number were suspected of forther | deviant
sexual activity for which no criminal charge wdas lad.

PSYCHIATRIC TESTIMONY ) _

The th;P%yChLathEfS‘FEQUIPEd‘af the * hear1nyg @ wera Lo
give the Court an assecssment. of  dhether the Aceve ed "
litely to attack or otheruwise inflict 1njury., l1oss, pain or

[

" other evil on any persan' (original’ def in Pfno. Fhie
Canacdian Committee on Corrections (CGuimet Repm;r, | &) brovid
noted the difficulty in determining with accurary whees U heor  an
offender is a DSO on the basis of one  anterview. [T
appareht from the present study that the  poygctitatrte
assessments . were indeed based on relatively little

. information. In  the Manitoba Court of Appeal  (197@)

decision, R. v. McAmmond, it was held that L the I LT =15
refuses  to - submit  to & psychlatric mramination (whrek o

 their right), the psychiatric testimony may. be baued wn the
_evidence given at. the hearing. The reliability af the
assessments made, therefore, appEars aquestionable. The

mental state of the accused was also 1n question at 1 he
hearing. . The diagnosis assigned to  each offendar by the
psg&hiatrists was examined. Siuty—nine (71%4) offenders were
assigneo at least one diagnosis. :
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Psychopathy is the old DSM . term. that has since been .
changed to antisocial personality. Many have taken exception
to this dyagnosis, particularlg pPsychopathy, calling it a
diagnosis which “had lost all meaning: and had in fact become -
a wastepaper diagnosis. Interestingly, 41 percent of
. offenders were put in. this, the largest single diagnostic

category assigned. ' - : :

CONCI USTON . . . . .
' Sentencing of fenders incorporates a delicate balance
between .society’s right ta protection,’ and the aoffenders
r1ght to Just and fair treatment. It is clear fﬁom_ the
foregoing discussion that. _the _DS¢ ~legislation was
responsible for the detention “of a number of dangerous
ot fenders, and in these instances society’s protection was
vightfully secured. However as demonstrated, it iz also

true that relatively_ *non-dangerous"  offenders were
zentenced, putting 1into question the fair and - gust
sentencing of the of fenders under the DS0O  provision.

Indeed, a legi=latian that can sentence an offender to
indefipite penal confinement has no  room for arbitrary

application, as was seen  1In the  operation =~ of  this
legislation. These and other l1gsuves were discussed in Uhe
foregoing section wirth respect to the resulis of the pPresent
s tudy. ' . . '

In conclusion, whether the findings presented araue
for relief of Lthese offenders has ceased +to be & mor al
aquestion but as noted at the outcet, must be addressed at

Sthe political level. As such, different questions may be

Aasked, and ultimately, different answers may be given.
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APPENDIX A
. _ TERMS = © -

PARQLE REDUCED . . _
The NPE may grant Parole\ﬂwduced, wherehy all  of  the
terms and conditions of the Parole- agreement are Lutted
ercept the requirements that the 1ndlv1dual Cyaphrte to the

Dlstrlct Director, in  person Or 1n o wrrling, any ﬂﬂange‘ﬁf
addressy and the parolees i=  prequired to report to .the‘

District Director once a year even 1f his acddroas hac no!

~hanged. The parolee 135 still on Parcle, and Yhe terms  and
condiiions  nay be reingtated, by the NPER, OFLMLL e lpase nean
he revoked showld circumstances warvant, = ) ")

When an individual has héen on ‘Parole for  rthree gerar e
NPV will review the case/ and dectde ©to geant or relane
Parole Reduced. The Ppard will gaive e paruléw'fhn PG Y
i f denial. Should the deciXion of Parole Raduced bv,dmnaéd}
the Poard will sel another r‘evii’:}lil dale, - .

-When Parole Reduced Hae beaen granted, s drateire b

office must boep a record of the 1nd{viduél ane o urrent
status.. When the individueal moves £n anolthber  Jdrotvick, byen
must inform Lhe district - offioe. Althuugh_u'lr¢hafnr ot
%uperv451on does  nob apply to Fis clreumstance s o e
anthorItu over the- case wand | the  Cose {1l miest o bee
transfers8d to the District Dirvertor of the new distriet vl
the individial  shall  he <0 acvisad by et by, Tlhomeain Gedanr e
after, the date of release on Full Parole  the Parole

.3upcnv1sur wiltl submi ¥ a report Fo the MPP rogardfing PrarerTee
Reduced. Reoorts recommending Parole deucpd ehrwa bl combaen
the Followlng infarmation: '
I)Th person’s progress while under sypervision
"ythe lenath of Fime since the Fondliional ielwaue hergoni
5)an sssessment of the degrpe of the pmrqon “, pox-rnbogeat o
into society. ' L
L
DISCHARGE FROM PAROLE - ¢ :
‘ The Parole Act (%ﬂrflun 1T@ACLIY Cely ) mpouesee™ tlha  BIPR L
grant discharge from Parole: to  any inmate on Fuil Poraole
aucept those Sentenced to 1mpr150nmpﬁk foor 11fe o A mipnumeem
punishment. ‘ . ‘ I
The polzcy of the NPE is to use the power by diachargs
Parole 1n.e”traurd nary circunstances anly. : .
The reports é&bmitfed_to the Poard shaould  provide MR
SAMme information theat is required when recommendat Tones A
made for Parole Reduced.
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B ' » APPENDIX B

A oo PART XXl o
' DANGEROUS OFFENDERS K

-‘DeflnatJon5—"court"*“5er1ou5 personal 1ngury aof fence®

6B87.In this part, | :
"eodrt" means the court by  which an  offender “to  whom -an
application under .this Part is made was convicted, or &
superior court of cr1m1na1'JuriédictiDn; : -
“geroune personal. injury offence" means
adan.i1ndictable offence (other than high treason, treason,
first degree murder ar second degree murder) involving -
17 the use or attempted use of violence against another
persion, or . _ '
11)cmnduct endangering or litely to endanger the life ov
watety of another person or inflicting or likely to inflict
severe psychological damage upon anather person.

Ta

and for which the uﬁfender'May be sewtenced to imprisonment

for ten wears or more, or- * - . R
LYan nffence or attempt Yo commit an  offence mentioned n
sectiaon D46.1 (senual assault?, mhh, T teeumal assauvlt with e

weAapnn, threats to a third'partg or -causing bodily. harm) or

_246.3 : (éggrevated . sewual 7 assaull ),

1976-77,2.53,5.14;1980~81-82,c.125,5.06.
[ .

- DANGEROUS OFFENDERS
APPLICATION -for fainding. " .

588. Where, upon an application made under this Part
following the conviction “of a person for an affence bul
hefore the offender 15 sentenced .-therefore, it 15

‘established to' the satisfaction of the court

a)that the gffence tor which the offender has been
convicted s a serious personal injury offence descrilbed 1n
paragraph  (a)) of the definition of that erpression .in
section &B8B7 and the offender constitutes a threat to the
1ife, safety or. physical or mental well-being of other
percsons on the basis of evidenca establishing . .
-{1)a pattern of repetitive behaviour by the of fender,
of which the offence for which he has been convicted forms a
part, showing a failure to- restrain’ his bdhaviour and a
likelihood of 'his"causing death or injury to other person,.
or inflicting severe psucholagical @ damage Upon ather
PErsoOnNs, through failure .imn the future to ‘restrain his
behaviour, ' o - - ,
11)a pattern of persistent aggressive behaviouwr - by the
oftendler, * of which " the offence for which- fie has been

' [ . *

) . - 1 . -



e

',_-reasonably foreseeable consequences to other persons

‘rgnv1ctéd is & serious perbonal
_‘paragraph - tB)  of the déflnlflun‘
‘aection &£87 and the foender, by
.matfer 1nc1ud1ng that invelved

_ -
f - |
- - o T 72.
convicted forms. a part, ‘5hqw1ng T a substantza; dearee - of
indifference . on . the ' part oOf the  offender as to the

of hhvie
behav1our1 ‘or

11133n9 behavigur bg the offender, assuc:ated with

t' hH
offence for which he has been

Debiay Laur
.be tnhebrted by mormal
Jor

1n, the fufure 15 unlikely fo
standards of behavioural restra1nt,

brthat the ‘offence . for. which lhe otfender ha-  beeo

IMJury ofrtence deworibed n

BFis conduct rw.oany el
1n the  commission ot 4 e
of fence. for which he has bEPﬂ convicteds has shouwn a tailiare
to control his - sexual mpuses  ana @ likelifood  of
causing 1n]uryn, Palin or Dther avrl to other
failure in the future to con;rol hiis
court  may find fhe_bffen@?r Lt be a dangeraws oflender ool
may ~ thereupon iapuse &  sentence of detentron an .
penttentiary for on indeterminate  period, 10
ather sentence that migh)l bLe imposed for Vhe ot rtwneer Tow

which tlhe of fender has, been convicled. 197077, 03, i

Py anns thieoog

I oeestr oyt g

- X -

‘- . . AP - L. ’ : o ". .\(

vonvicteds tha' 1. ot —adly a
brutal nature as to compel the .conclusion that his

of that T =L R I I
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