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Abstract

Addressing complex global health challenges, including the burden of noncommunicable diseases
(NCDs), will require change in sectors outside of traditional public health. Contemporary regional
trade and investment agreements (RTAs) like the Trans-Pacific Partnership (TPP) continue to
move further ‘behind-the-border’ into domestic policy space introducing new challenges in the
regulation of health risk factors. This dissertation aimed to clarify the pathways through which
RTAs influence NCDs, and to explore points along those pathways with the intent of improving
the existing evidence base and supporting policy development. This work develops a critical
theoretical framework exploring the ideas, institutions, and interests behind trade and investment
policy; it also develops a conceptual framework specifying how trade and investment treaty
provisions influence NCD rates through the effects of trade and investment on tobacco, alcohol,
and ultra-processed food and beverage products, as well as access to medicines and the social
determinants of health. Using health impact assessment methodology, three analytical components
were designed to examine pathways of influence from RTAs to health outcomes as mediated by
the interests of transnational corporations (TNCs). The first component explored the influence of
industry during the TPP negotiations and how its health-related interests were reflected in the final
TPP text. The second component examined the role of trade and investment liberalisation in health-
harmful commodity markets, finding a rise in TNC sales after a period of liberalisation. The third
component demonstrated how investor rights and investor-state dispute can challenge the state’s
right to regulate if it damages the profits of TNCs, which may threaten effective health regulation,
and provides opportunities to strengthen the right to regulate. The work in this dissertation provides
support for the thesis that trade and investment policies are a fundamental structural determinant
of health and well-being, which are highly influenced by TNCs that guide such policies in the
interest of maximising their profits and protections, often to the detriment of public policy and
population health. This work identifies the need for more robust health impact assessments of
RTAs before future agreements are ratified, as well as an imperative to challenge vested interests
that entrench neoliberal policy preferences that have hindered sustainable and equitable

development.
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CHAPTER 1

INTERNATIONAL TRADE AND INVESTMENT AGREEMENTS AND HEALTH: AN
INTRODUCTION

“THE FEW OWN THE MANY BECAUSE THEY POSSESS THE MEANS OF LIVELIHOOD OF
ALL..THE COUNTRY IS GOVERNED FOR THE RICHEST, FOR THE CORPORATIONS, THE
BANKERS, THE LAND SPECULATORS, AND FOR THE EXPLOITERS OF LABOR. THE
MAJORITY OF MANKIND ARE WORKING PEOPLE. SO LONG AS THEIR FAIR DEMANDS -
THE OWNERSHIP AND CONTROL OF THEIR LIVELIHOODS - ARE SET AT NAUGHT, WE
CAN HAVE NEITHER MEN'S RIGHTS NOR WOMEN'S RIGHTS. THE MAJORITY OF
MANKIND IS GROUND DOWN BY INDUSTRIAL OPPRESSION IN ORDER THAT THE
SMALL REMNANT MAY LIVE IN EASE.”

— Helen Keller



1.1 Introduction

In 2007, the Director-General of the World Health Organisation (WHO) stated that “[t]he
boundaries of public health have become blurred, extending into other sectors that influence health
opportunities and health outcomes. The importance of economic, social, environmental, and
political determinants of health has grown” [1]. To further elaborate on this remark, consider the

following scenarios:

Twenty years after signing the North American Free Trade Agreement (NAFTA)
Mexico’s poverty rate is almost identical to what it was in 1994 (52.3%), which
alongside population growth means an additional 14.3 million people live below the
poverty line. During the NAFTA years Mexico achieved per capita gross domestic
product (GDP) growth approximately half of that achieved by the rest of Latin

America [2].

In 1988, after intense pressure from the United States (US) government, South Korea
liberalised its tobacco market. Transnational tobacco corporations had captured 41.7%
of market share by 2009, up from 2.9% in 1988. These corporations invested heavily
in market research, identifying females aged 18-24 as a target group for market growth.
Cigarette characteristics were altered to appeal to women, including flavour additives,
sizing, and packaging, along with magazine campaigns and increased accessibility
through vending machines to avoid the stigma of women purchasing cigarettes. Within

the first ten years of liberalisation female smoking rates rose from 1.6% to 13% [3,4].

Following NAFTA, US foreign direct investment (FDI) into Mexico accelerated. Four
years after the agreement was put in place, US FDI into food processing rose to US$5.3
billion, over double the amount in the year before NAFTA. Sales exceeded US$12
billion that year, well over the US$2.8 billion generated in food exports from the US
[5]. Mexicans now consume the most soft drinks per person globally and the country

is ranked as the world’s fattest populous nation [6].

Philip Morris Asia sued Australia for an undisclosed amount for the introduction of
tobacco control legislation in 2012 requiring plain packaging for cigarettes. The

company, which only acquired shares in the Australian subsidiary ten months after the



government had announced it would implement plain packaging [7], used a bilateral
investment promotion and protection agreement between Australia and Hong Kong
from 1993 to challenge this health legislation through the investor-state dispute
settlement (ISDS) system. Although the tribunal eventually dismissed the dispute due
to a lack of jurisdiction to hear the case, Australia’s costs for defending against the

litigation are estimated to have reached AU$50 million [8].

Pharmaceutical giant Eli Lilly is currently suing Canada for half a billion dollars for
revoking two of the company’s patents under Canada’s promise doctrine [9]. Eli Lilly,
which was ruled by the highest Canadian court to have failed to meet Canadian patent
standards at the time of filing, is invoking the ISDS mechanism within NAFTA,

alleging that the Canadian government has violated its investor rights.

The situations described above demonstrate that trade and investment policies have the potential
to shape the determinants of health, including the economic and labour environment, as well as
consumption of tobacco and ultra-processed food and beverage products'. Furthermore, the
international investment regime provides opportunities to challenge legitimate domestic health
regulations which may threaten the efficacy of future health regulatory policy while creating a
financial burden on states. Transnational corporations? (TNCs) are central actors in the trade and
investment policy space, both as participants in the negotiation of new agreements, and as users of
provisions that facilitate the spread of health-harmful commodities (HHCs)? and challenge

domestic measures that seek to regulate such commodities.

The primary health outcome of interest in this dissertation is noncommunicable disease (NCD)
morbidity and mortality, one of the largest threats to social and economic development in the 21st
century [12]. Presently, NCDs are responsible for 38 million deaths annually, 42% of which occur

prematurely (before age 70). Furthermore, three quarters of all NCD deaths occur in low- and

1 Food processing can be categorised according to four levels: (1) unprocessed or minimally processed (e.g. fresh fruit, meat, milk); (2)
processed culinary ingredients (e.g. sugars, fats, oils); (3) processed foods (e.g. canned foods, bread, cheese); and (4) ultra-processed foods
(e.g. confectionary, soft drinks, breakfast cereals). Ultra-processed foods have been defined as “...formulations of several ingredients which,
besides salt, sugar, oils, and fats, include food substances not used in culinary preparations, in particular, flavors, colors, sweeteners,
emulsifiers and other additives used to imitate sensorial qualities of unprocessed or minimally processed foods and their culinary
preparations or to disguise undesirable qualities of the final product” [10] (p.2). Ultra-processed food products make excellent global
commodities given their transportability, long shelf lives, high profit margins, and suitability to marketing and advertising.

2 “Transnational corporations (TNCs) are incorporated or unincorporated enterprises comprising parent enterprises and their foreign
affiliates. A parent enterprise is defined as an enterprise that controls assets of other entities in countries other than its home country,
usually by owning a certain equity capital stake.” [11]

3 In this dissertation health-harmful commodities (HHCs) refer to tobacco products, alcohol products, and ultra-processed food products.



middle-income countries, as do 82% of all of the premature deaths. Cardiovascular diseases,
cancers, respiratory diseases, and diabetes account for the vast majority of NCD mortality. The
leading causes of these NCDs are the presence of metabolic risk factors such as hyperlipidemia
(high levels of fat in the blood), hyperglycemia (high levels of sugar in the blood), hypertension
(high blood pressure), and being overweight or obese. These metabolic risk factors for NCDs are
highly correlated with behavioural risk factors, the most significant of which are tobacco use,
alcohol misuse, unhealthy diet, and physical inactivity [13]. This dissertation intends to move
outside of the traditional terrain for thinking about and addressing these risk factors, that is, beyond
individual interventions for ‘lifestyle’ change or exploration of immediate environmental
influences, and begin moving towards those blurred boundaries. It does so by engaging with a
driver of NCDs that lies farther upstream at the intersection of economics, law, and political
science: international trade and investment policy. More specifically, it adopts a critical viewpoint
that international trade and investment agreements deliver enhanced rights to corporations that
facilitate the spread of NCD risk factors, while entrenching current regulatory regimes through

judicial processes thus threatening future health regulatory policies to address these challenges.
1.1.1 Population Health Approach

Examining behavioural risk factors for NCDs, tobacco use, alcohol misuse, diet and physical
activity, involves exploring drivers of physiological changes in an attempt to alter such behaviours
to reduce the likelihood of NCD incidence. Focusing on behavioural modification in order to
enhance the health of the population, however, can be individualising, that is to say, it risks placing
a disproportionate burden for health improvement on individuals and their ‘lifestyle choices’ [14].
To help combat this, the Commission on the Social Determinants of Health developed a model for
an expanded system of drivers of the health and well-being of a population [15] (see Figure 1).
Central to the current work is the introduction of the role of macroeconomic policies* in this model
as a structural driver of health outcomes. A population health approach moves continually further
upstream in this model and explores the ‘causes of the causes’, considering what determines the

social determinants of health. Recognising the significance of the socioeconomic and political

4 The study of economics has two perspectives: macroeconomics, the study of the overall economy, including employment, gross domestic
product, and inflation; and microeconomics the study of individual markets including how supply and demand interact for goods and
services. Macroeconomics often includes the study of international policies, as domestic markets are connected to foreign markets
through trade, investment, and capital flows; but microeconomics has an international component as well given the high-level of global
integration of markets [16]. Consequently the divide between the two may be artificial at times, and areas of macroeconomic policy, like
trade and investment policy, will have important impacts on microeconomic environments.



context and the public policies that govern equitable access to a healthy lifestyle reflects an

important shift towards embracing complexity [14]. As noted by Dunn and Hayes [17]:

“population health refers to the health of a population as measured by health status
indicators and as influenced by social, economic, and physical environments, personal
health practices, individual capacity and coping skills, human biology, early childhood
development, and health services. As an approach, population health focuses on
interrelated conditions and factors that influence the health of populations over the life
course, identifies systematic variations in their patterns of occurrence, and applies the
resulting knowledge to develop and implement policies and actions to improve the
health and well being of those populations.” (p.57)

Figure 1 Conceptual framework for action on the social determinants of health (Solar and Irwin, 2010)
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It has been suggested that most of the progress in preventing premature deaths from NCDs will
require changes in public policies outside of traditional health sectors [12], which can be likened
to an increased need for the population health approach. With this in mind, this dissertation was
developed to gain an understanding of what those policy changes might be within an area of
macroeconomic policy, specifically, trade and investment policy. Before engaging in an
exploration of the theoretical and conceptual relationships between trade and investment and
health, and the new contributions made by this work, some of the fundamental components of the
international trade and investment system must be established. The following section will
overview key principles and significant developments within the global trade and investment

system, including the World Trade Organisation (WTO), and the expansion of regional and



bilateral trade and investment agreements, before turning to an outline of the structure of the

current dissertation.

1.2 International Trade and Investment System

1.2.1 A Brief History of Modern Trade and Investment Relations

As the Second World War (1939-1945) drew to a close, leaders of the US, the United Kingdom,
and other allied countries began negotiations to establish the rules for the postwar international
economy. A series of events between the two World Wars considered reactions to the Great
Depression in the 1930s, including the introduction of high tariffs, competitive currency
devaluations, and discriminatory trading blocs, were faulted as destabilising the international
political and economic environment. This view steered these leaders to the conclusion that free
trade and economic cooperation and integration were the only path to international peace and
prosperity. These negotiations concluded in July 1944 in Bretton Woods, New Hampshire with
the establishment of the International Monetary Fund and the World Bank [18].

An international agreement on trade proved more challenging to facilitate. It was not until 1947
that 23 nations agreed to the first postwar round of tariff reductions to be implemented by the
General Agreement on Tariffs and Trade (GATT). The GATT also codified the rules of the trading
system until an International Trade Organisation could be created. A charter for an International
Trade Organisation was drafted and signed by 53 countries; however, opposition from the US
prevented the organisation from coming to fruition. Consequently, the GATT, an interim
agreement, governed international trade relations for almost 50 years. Under the guidance of the
GATT (1947) eight rounds of tariff reductions occurred before it was succeeded by the WTO on
January 1, 1995 [18].

1.2.2 World Trade Organisation

The Uruguay Round of negotiations establishing the WTO began in Punta del Este, Uruguay in
1986 and concluded in Marrakesh, Morocco in 1994 with 123 countries signing the Marrakesh
Agreement [19]. The Marrakesh Agreement established that the role of the WTO in the area of
trade and economics should be one of “...raising standards of living, ensuring full employment
and a large and steadily growing volume of real income and effective demand, and expanding the

production of and trade in goods and services, while allowing for the optimal use of the world’s



resources in accordance with the objective of sustainable development...” [20]. The intention of
creating the WTO was to develop a binding set of rules on governments for the conduct of
international commerce that would help business while protecting legitimate social and
environmental objectives of states. The WTO was also intended to serve as a forum for settling

disputes regarding these rules and the negotiation of new trade and investment agreements [21].

Two fundamental principles of the WTO are trade without discrimination and progressive
liberalisation of trade through additional negotiations. Non-discriminatory trade is enforced
through the right to most-favoured nation (MFN) and national treatment. MFN prevents
discriminatory treatment among one country and its trading partners, that is, the most favourable
conditions provided to one trading partner must be provided to all trading partners. There are select
exceptions to this obligation such as the formation of a free trade bloc and special access for
developing countries. National treatment prevents discrimination between domestic and foreign
producers, such that imported goods and services should be treated no less favourably than
domestic goods and services. These rights are enshrined within the WTO agreements [22]. The
Uruguay Round produced over 60 different agreements, annexes, decisions, and understandings,
and developed an overall structure that was divided into six main parts: (1) the agreement
establishing the WTO; (2) agreements on goods; (3) agreements on services; (4) agreements on

intellectual property; (5) dispute settlement; and (6) trade policy reviews [23].

Important for the purposes of this dissertation are the agreements on goods, services, and
intellectual property, and the procedures for dispute settlement. The multilateral agreements on
trade in goods are composed of the original GATT 1947 as well as the GATT 1994, an updated
version. Other significant agreements on trade in goods include: the Agreement on Agriculture
(AOA), an agreement dedicated to the agricultural sector which is intended to remove trade
distorting features of the international agricultural system, including import quotas and export
subsidies [24]; the Agreement on Sanitary and Phytosanitary Measures (SPS), an agreement on
food safety and animal and plant health standards [25]; the Agreement on Technical Barriers to
Trade (TBT), an agreement which tries to ensure that regulations, standards, testing, and
certification procedures do not create unnecessary obstacles to trade [25]; and the Agreement on
Trade-Related Investment Measures (TRIMS), an agreement which seeks to eliminate trade

distortive investment measures such as local content requirements or restrictions on the volume or



value of imports enterprises may purchase [26]. The GATT, SPS, and TBT agreements are
explored in further detail in Chapter 4.

The General Agreement on Trade in Services (GATS) attempts to liberalise domestic service
sectors through four modes of services provision: cross-border supply of services, consumption
abroad of services, commercial presence of services, and presence of natural persons providing
services [27]. The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)
introduces rules on intellectual property rights (IPRs) into the multilateral trading system,
including rules on copyright, trademarks, geographical indications, industrial design, patents, and

trade secrets [28]. The GATS and TRIPS agreements are explored in further detail in Chapter 4.

Finally, the WTO offers a dispute settlement system that provides Members a process by which
they can seek compliance with the terms of the Agreements. Disputes arise when one WTO
member adopts a policy or takes an action that another member considers to violate its WTO
commitments. Third parties are able to join the dispute if they have a declared interest in the case.
Timelines for disputes established by the WTO ensure that they should not exceed one year,
although they may last up to 15 months if the initial ruling of a dispute panel is appealed to the
Appellate Body. The Dispute Settlement Body (DSB) consists of all WTO members and is the
sole authority for establishing the dispute panel and accepting or rejecting the rulings of either the
dispute panel or the Appellate Body. The role of the dispute panel is to make recommendations to
the DSB, however, their ruling can only be rejected by consensus. Appeals are based on points of
legal interpretation of the law and do not examine existing evidence or new issues. In the case of
an appeal the DSB again either accepts the ruling of the Appellate Body or may reject it by
consensus. The goal of the dispute process is to ensure that the respondent brings its policies into
line with its obligations. If it fails to do so the member must enter into negotiations on acceptable
compensation, such as tariff reductions in the interest of the complaining member [29]. If
compensation cannot be agreed on, the member bringing the complaint may be permitted to
retaliate against the recalcitrant member by removing trade concessions in relation to the goods or
services of that member. The WTO dispute settlement procedures can only be initiated by states

against states, which makes it a state-state dispute settlement (SSDS) system.



1.2.2.1 World Trade Organisation and Health

After the establishment of the WTO it became apparent that the ‘rules of the game’ for international
trade and investment had changed dramatically. The comprehensive suite of agreements
introduced novel interactions between trade and investment and health. As a component of global
economic integration such agreements have been argued to be indispensable for achieving
improved economic growth, health, and general welfare [30]. These agreements, however, have
also increasingly come under scrutiny for their adverse health impacts [31-33]. In 2002, the WHO
in partnership with the WTO, released a report on the relationship between the WTO Agreements
and public health. The report examined the implications for infectious disease control, food safety,
tobacco use, the environment, access to medicines, health services, food security and nutrition,

and emerging issues, including biotechnology [34].

The SSDS system is a particularly important area given its capacity to result in either a reversal of
public health measures ruled to contravene trade obligations, or, in the absence of a policy reversal,
to impose temporary sanctions on the offending state until the regime is brought into compliance.
It has been argued that the WTO is a relatively encouraging forum in which to address tensions
between health and trade and investment objectives, ...given that WTO agreements acknowledge
public health protection as a legitimate goal, incorporate significant flexibilities to accommodate
this, and...do not allow corporations to directly pursue legal action against states” (p.276) [35].
Nevertheless, the efficacy of general exceptions in the GATT, including those for public health,
have been called into question based on the finding that only one out of 44 attempts to use such

exceptions have succeeded [36].

While the WTO continues to be a central institution for global trade, negotiation of new agreements
has occurred simultaneously outside of this forum resulting in an ever-expanding and increasingly
complex web of regional and bilateral trade and investment agreements [37-39]. These agreements

are surveyed in the next section.
1.2.3 Regional and Bilateral Trade and Investment Agreements

Although the WTO has elements of investment within its agreements, specifically the TRIMS
agreement and one of the modes of services provision in GATS is delivery through a commercial
presence, a form of investment, the WTO is principally an institution supporting global trade. The

Organisation for Economic Cooperation and Development (OECD) attempted to develop a



Multilateral Agreement on Investment (MAI) in 1995 to provide a level of investment protection
and a forum for investment disputes not offered by the WTO. Numerous sources of opposition
blocked the signing of the MAI and a multilateral agreement on investment has yet to materialise
[40]. Instead, a network of international investment agreements (IIAs) has sprung up around the
WTO. IIAs are largely comprised of Bilateral Investment Treaties (BITs), agreements on the
promotion and protection of investments between two countries, of which there are 2,278 currently
in force. Other forms of IIAs exist, including broad economic treaties, treaties with limited
investment-related provisions, and treaties with only a framework on investment. There are 285 of

these other IIAs currently in force [41].

Government efforts have increased regarding the negotiation of one particular category of IIAs:
comprehensive regional trade and investment agreements (RTAs). RTAs include two or more
countries defined by some geographical boundary with ‘BIT-like’ terms incorporated within a
specific chapter on investment. This trend was pioneered by NAFTA, but has gained increased
prominence in contemporary negotiations, including the Trans-Pacific Partnership (TPP) among
12 Pacific-Rim countries, the Comprehensive Economic Trade Agreement (CETA) between
Canada and the European Union (EU), the Trans-Atlantic Trade and Investment Partnership
(TTIP) between the US and the EU, and the Regional Comprehensive Economic Partnership
(RCEP) among 16 Asian countries.

In accordance with the principle of progressive liberalisation, RTAs negotiated post-WTO are by
design WTO++. That is, while RTAs contain analogous content to the WTO, such as market access
for goods, SPS, TBT, services, and IPRs, they have the critical distinction that their obligations
are additive to the WTO (see Appendix A for the chapter structure of the TPP and the
corresponding agreements within the WTO). For example, through RTAs and BITs countries may
further reduce tariffs, commit new service subsectors or remove restrictions on existing
commitments, and provide new protections for IPRs, relative to the WTO and other existing
agreements. Arguably, the most significant difference between the WTO Agreements and many
RTAs is the inclusion of an investment chapter, often similar in structure and content to a BIT,
providing an expansive set of foreign investor rights and direct access to dispute settlement for
foreign investors. Throughout this dissertation the term contemporary RTAs will be used as a
shorthand for agreements like the TPP, CETA, TTIP, and RCEP, which contain WTO+ provisions

on trade and an investment chapter.
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Investment chapters are comprised of substantive content, including a set of foreign investor rights,
and associated procedural and arbitral rules in the case of a dispute [42], both of which have come
under extreme criticism [43,44]. Substantive content in these chapters defines who is an investor
and what an investment is, that is, which investors have access to the agreements and for what
types of claims in order for a tribunal to have jurisdiction to rule on a dispute. Definitions of an
investment have generally been very broad, including ‘every kind of asset.” The definition of an
investor can be very expansive requiring only incorporation in a state party to the treaty; or it can
be more restrictive requiring some threshold of economic activity in the host state [45]. More
expansive definitions of an investor may permit ‘shell companies’ access to the rights of a treaty;
a phenomenon referred to as ‘treaty-shopping’ wherein foreign investors acquire nationalities
based on treaties with the most favourable set of rights for their interests [46]. Investment chapters
also include a typical set of rights for foreign investors, including the right to fair and equitable
treatment; to compensation in the case of direct or indirect expropriation; to treatment no less
favourable than that given to domestic investors or investors from third countries; to freedom from
performance requirements such as technology transfer or local procurement; to the free transfer of
capital, including the right to set up and maintain the investment, to withdraw capital from the host
state, or repatriate the income of the investment; to have all legal or contractual obligations
guaranteed by the host state respected; and to bring arbitration claims against host governments
through the ISDS mechanism [40]. This set of substantive rights privileges foreign investors over
domestic investors and is generally more favourable than what they would receive from domestic

laws [42,47]. Foreign investor rights and ISDS will be explored in greater detail in Chapter 7.

The ISDS mechanism, which permits foreign investors to directly initiate litigation in the event
that they perceive their rights have been violated, was developed to provide increased legal
protection for foreign investors from developed countries when investing in developing economies
that lacked independent and reputable courts. The developing economy countries adopted these
terms as part of a strategy to attract foreign investment into their country. It is suggested that it
was originally intended to be a de-politicised and neutral forum that would be quicker, cheaper,

and more flexible than other dispute settlement mechanisms [48].

When an ISDS mechanism is included in a treaty it will cover issues such as consent to arbitration
and which arbitral forums are available. The arbitral rules most frequently provided for are the

arbitration rules of the International Centre for Settlement of Investment Dispute (ICSID) and the
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United Nations Commission on International Trade Law (UNCITRAL). The rules are usually
selected by the claimant as states have already given consent to the rules listed in the treaty by
nature of having ratified it. The ICSID Convention, institutionalised within the World Bank, was
created in 1965 and is currently in force in 149 countries. When only one party to a treaty is also
a party to the ICSID Convention, the ICSID Additional Facility Rules can be used in place of the
arbitral rules provided by the Convention. ICSID is not a judicial body, rather it is an arbitration
system where three arbitrators (usually lawyers) are appointed to a tribunal: one by the state, one
by the claimant, and a third arbitrator that is either agreed to by both parties to the dispute or
appointed by the institution administering the dispute. ICSID has a public registry where all cases
are disclosed, as well as the names of the appointed arbitrators and counsel. Third parties may
attend the hearings if neither party objects; and either party to the dispute is able to make the final
award public. ICSID arbitrators are paid US$3,000 per day. The claimant must also pay to ICSID
US$25,000 to launch a dispute and US$32,000 in annual maintenance fees. The award from a
tribunal established under the ICSID Convention is subject to a special annulment procedure, but
is not permitted to be set aside by domestic courts. Conversely, awards under the Additional
Facility Rules are not subject to the annulment procedures, but can be challenged in domestic

courts [48].

The UNCITRAL rules are similar on many accounts, however, UNCITRAL does not provide
institutional support and cases must be heard in third party forums, such as the Permanent Court
of Arbitration or by the ICSID Secretariat. Historically, UNCITRAL had been considerably less
transparent than ICSID, such that the existence of disputes could be kept undisclosed, hearings
were closed unless both parties agreed, and the final award was published only if both parties
consented. This changed in April 2014 when UNCITRAL introduced new rules on transparency
that addressed many of these issues [50]. While UNCITRAL does not set arbitrator fees, it does
propose that they should be ‘reasonable,” however, these fees usually end up being higher than

those with ICSID [48].

5 Under the ICSID Convention awards rendered are binding and not subject to appeal. The Convention provides disputing parties the option
to challenge an award through an annulment proceeding but is limited to five grounds: (1) that the tribunal was not properly constituted;
(2) that the tribunal has manifestly exceeded its powers; (3) that there was corruption on the part of a member of the tribunal; (4) that
there has been a serious departure from a fundamental rule of procedure; or (5) that the award has failed to state the reasons on which it
is based [49].

12



Evidence for the relationship between investment protection and actual FDI inflows is unclear.
Some research suggests these agreements have been successful in attracting FDI [51] while others
conclude that it is not any one agreement but a number of agreements that is correlated with
increased investment [52]. A third group of studies have found that the relationship is nuanced and
the larger economic policy changes must be considered [53]. A final group of studies found that
investment treaty protection and ISDS have no demonstrable effect on FDI [54-56]. Moreover,
the necessity of investment chapters between developed countries has been questioned [47].
Developed countries are perceived to have effective and reputable national courts where foreign
investors can expect to receive unprejudiced rulings in the event of a disagreement with the state.
Arguing the need for allegedly neutral international arbitration panels to provide judicial
objectivity in disputes between investors and the state in these countries to promote and protect
foreign investment is problematic. The concerns listed above make it difficult to understand the
value of this system for states, particularly in light of the associated costs and risks to public policy

discussed in the next section.
1.2.3.1 Regional Trade and Investment Agreements and Health

Not only has trade and investment liberalisation outside of the WTO again created novel points of
interaction between trade and investment and public health, it is also accused of prioritising
corporate interests over public interests [57-59]. The intensified engagement by governments in
RTA negotiations has heightened public health interest in how to address these new challenges
[32,60,61], including efforts by TNCs during negotiations to achieve internationalisation of
regulation to facilitate the flow of HHCs across borders alongside expansive investor protections
[62,63]. The ISDS system has increasingly been used to challenge domestic public policy measures
that allegedly infringe upon investor rights [48]. These include challenges to measures that directly
and indirectly impact health, such as:
measures imposing and attempting to collect taxes; measures changing domestic fiscal
policy;...government bans on harmful chemicals; bans on mining; environmental
restrictions on the manner in which mining can take place; requirements for
environmental impact assessments; regulations regarding transport and disposal of
hazardous waste; regulations governing health insurance; measures aiming to reduce
smoking; measures affecting the price and delivery of water; regulations aiming to

improve the economic situation of minority populations; and measures aiming to
increase revenues gained from production and export of natural resources (p.7) [40].
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Several health-related regulations have been successfully challenged through the ISDS system,
including the 2008 Achmea v. Slovakia I case in which an insurance company, Achmea, was
awarded US$28.8 million in compensation for violation of their right to fair and equitable
treatment (FET) and their right to transfer of funds after a reversal of the previous liberalisation of
the Slovak health insurance market [41]. Additionally, in 1997 chemical manufacturer Ethyl
Corporation initiated an ISDS challenge under NAFTA for CA$350 million for damages and lost
income after the Canadian government passed a law restricting the import and interprovincial
transport of the gasoline additive methylcyclopentadienyl manganese tricarbonyl (MMT), a
suspected neurotoxin. The Canadian government repealed the law and settled with Ethyl before a
tribunal could make a ruling. Canada paid Ethyl CA$19.5 million in compensation, a value which
exceeded Environment Canada’s budget for enforcement and compliance programmes that year,

and agreed to issue a statement that MMT is neither an environmental nor a health risk [64].

The perception of a possible investor-state dispute, or a threat of one, may be factored into
domestic policy decision-making processes. This may result in new policy being compromised for
the purposes of avoiding the risk of a claim being brought, being delayed until related arbitration
is concluded, or abandoned altogether, a set of responses referred to as regulatory chill. This has
occurred several times around tobacco plain packaging policy which was abandoned by the
Canadian government in the nineties after a threat of dispute [65-67] and delayed by the New
Zealand government while Australia underwent an investor-state dispute over tobacco plain
packaging from 2011 to 2015 [8,68]. The possibility of regulatory chill has been exacerbated by
inconsistent interpretations of the broad treaty standards by tribunals, which creates uncertainty
about what the standards require for regulators. The role of ISDS and expansive investor rights in
the policy decision-making environment and regulatory chill responses is explored in depth in

Chapter 7.

In addition to the risks of a direct challenge to health regulatory policies and the possibility of
regulatory chill, ISDS also has opportunity costs associated with the system itself, where revenue
that could have funded programmes or policies designed to improve population health is diverted
to protect the investments of an elite subsector of society. A recent study found that in known ISDS
cases with publicly disclosed awards, extra-large companies (over US$10 billion in annual
revenue), have profited over US$6.5 billion from this system, or US$136 million per adjudicated

case. Super wealthy individuals (over US$100 million in net worth) and large companies (over
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USS$1 billion but less than US$10 billion in annual revenue) have profited US$984 million and
US$628 million, or US$45 million and US$17 million, per case, respectively. These groups have
received 94.5% of all compensation awarded in these cases. The ISDS legal industry has also
benefited substantially at over US$1.7 billion in total or US$8 million per case. Extra-large
companies have also been disproportionately successful having won 70.8% of cases (combined
jurisdictional and merits stage decisions®), relative to other claimants which have won 42.2% of
the time. This pattern is replicated when examining the merits stage only, where extra-large

companies win 82.9% of the time, relative to 57.9% of the time for all other claimants [70].

In total, states, and consequently tax-payers, have been ordered to pay over US$10 billion in legal
fees and financial compensation, approximately US$47 million per adjudicated case [70]. This
value excludes three recent cases against Russia by Yukos oil companies which were awarded
US$50 billion cumulatively’. The opportunity costs of this system for health are enormous. For
example, childhood vaccinations are considered one of the most cost-effective uses of limited
health resources. In Sub-Saharan Africa and South Asia the cost of national childhood vaccination
programmes translated to an estimated cost per death averted of under US$275 [72]. Accordingly,
that US$10 billion could have been used to avert over 36 million deaths through childhood
vaccination programs [70,72]. The most recent award for Yukos could amount to over 180 million

deaths averted alone [70,72].

The lack of legitimacy of an ISDS system in countries with independent courts, the uncertain
association with increased FDI, and the one-sided nature of those profiting from the system, calls
into question the value and necessity of the persistent inclusion of an ISDS mechanism in
contemporary RTAs. As noted earlier, concerns regarding these agreements also include the role
for TNCs during negotiations, prioritisation of a shift towards internationalisation of regulation,
and the increased flow of HHCs across borders, all trends introduced by previous trade and

investment liberalisation but with amplified consequences due to enhanced investor protections.

6 Jurisdiction can be defined as “...the court’s raw, baseline power and legitimate authority to hear and resolve the legal and factual
issues in a class of cases” (p.215); whereas “[m]erits, by contrast, are defined by who can sue whom, what real-world conduct can
provide basis for a suit, and the legal consequences of a defendant’s failure to conform that conduct to its legal duties...jurisdictional
issues are not subject to waiver by parties; the court bears an independent obligation to investigate and raise jurisdictional problems;
and the court resolves any factual issues on which jurisdiction turns. On the other hand, merits issues should be resolved at trial,
typically with a jury serving as finder of any contested facts” (p.215-16) [69]. In ISDS the jurisdiction stage determines the tribunal’s
authority to hear and resolve the dispute, while the merits stage rules on the facts of the case based on the substantive law. The
jurisdiction and merits stages can be completed separately or together.

7 In April 2016 this award was overturned by a Dutch district court on the grounds that the international arbitral panel lacked jurisdiction
to rule in the case. The decision by the district court can be appealed to higher Dutch courts [71].
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Increased emphasis by governments on these types of negotiations, as exemplified by the TPP,
CETA, TTIP, and RCEP, create an urgent need for the public health sector to increase engagement
with this highly influential policy sector. The final section of this chapter introduces the central

arguments, aims, and objectives of the current dissertation.
1.3 Dissertation Outline

This dissertation seeks to clarify the pathways through which international trade and investment
agreements influence human health and to explore points along those pathways with the intent of
improving the existing evidence base and policy development. The central thesis of this work is

comprised of three main arguments:

(1) macroeconomic policies, specifically trade and investment policies, are a fundamental
structural determinant of the socioeconomic and political context within which the social
determinants of health inequalities (e.g. education, employment, income) and the social
determinants of health (e.g. material circumstances, individual behaviours, health systems)

are conditioned and constrained, which ultimately determine one’s health and well-being;

(2) TNCs are highly influential actors within the trade and investment policy space and they
execute that influence to guide provisions that are in their interest through engagement in the

negotiation of new international trade and investment agreements; and

(3) Trade and investment agreement provisions in the interest of TNCs are manifested through

two primary channels:

i.  provisions that contribute to TNC profitability by facilitating trade and investment in

goods and services across borders, including HHCs; and

il.  provisions that provide protection from domestic regulation of HHCs, specifically, the
entrenchment of current regulatory regimes enforced through processes of the highly

problematic ISDS arbitral system

This dissertation has two primary aims, the first of which is to make an empirical contribution to
the academic literature on international trade and investment agreements and health. This aim is
pursued through the development of a conceptual framework on trade and investment and health

pathways (Chapter 4), and through the application of novel investigative techniques, including the
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use of health impact assessment (HIA) as a guiding methodological approach (Chapter 3), and
natural experiment design as a quantitative method to analyse the impacts of trade and investment
agreements on HHCs (Chapter 6). The second aim is to make a theoretical contribution by
advancing a critical investigation of the role of TNCs in the design and implementation of
international trade and investment agreements. This aim is pursued through the development of a
critical theoretical framework on contemporary trade and investment agreements (Chapter 2); as
well as three analytical explorations of TNC interactions with trade and investment agreements:
TNC involvement in treaty negotiation (Chapter 5), the spread of HHCs (Chapter 6), and expansive
investor rights enforced through the ISDS system (Chapter 7). The following section highlights

the focal areas used to narrow these investigations.
1.3.1 Trade and Investment and Health Focal Areas

The comprehensive nature of the dissertation topic, international trade and investment agreements
and NCDs, required at times a narrower scope of focus to make in-depth investigations feasible.
Firstly, there were points at which the use of a specific trade and investment agreement was
required. The intention of this work is to emphasise contemporary RTAs, more specifically, to
explore the TPP agreement. The TPP began as a strategic economic partnership between
Singapore, New Zealand, and Chile in 2003, which expanded to include Brunei in 2006 with the
signing of the P-4 agreement [73]. In 2008 this new partnership entered into negotiations with the
US, Australia, Peru, and Vietnam, joined by Malaysia in 2010, Canada and Mexico in 2012, and
finally Japan in 2013. The twelve members together account for 40% of global GDP and 26% of
global trade [74]. The TPP was lauded as a ‘21st century agreement that addresses new and cross-
cutting issues presented by an increasingly globalized economy’ [73]. At the time the dissertation
was proposed (July 2014), Canada was engaged in negotiations on the TPP and it was believed
that a deal would be concluded imminently. In the end, TPP negotiations did not conclude until

the 5™ of October 2015, and another month passed before the signed text was released?®.

The TPP is used throughout to contextualise the findings for contemporary RTAs. It is more
explicitly investigated in Chapter 5, which explores the role of the food industry in TPP

8 Signatory countries are currently undergoing domestic processes that will enable them to ratify the deal, but the TPP cannot come into
force unless all original signatories complete their domestic processes within 2 years of signing, or at least six countries complete their
domestic processes and account for at least 85% of the combined GDP of the original signatories. As the US accounts for 60% of the
combined GDP of the original signatories, the TPP cannot come into force without the US. With uncertainty regarding whether US President
Obama will be able to acquire Congressional approval, and all frontrunner candidates in the upcoming US federal election publicly opposed
to the TPP in its current form, it is possible the deal with never be ratified or will return to the negotiation stage.
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negotiations. The recency of TPP negotiations made this a suitable agreement for analysis, and the
release of the text in late 2015 permitted a supplemental analysis of the extent to which industry
requests were reflected in the negotiated text. Several investigations required evidence of the
impacts of international trade and investment agreement on health which necessitated exploration
of agreements already in force. For example, Chapter 4 emphasises contemporary RTAs in the
structure of the framework itself, but explores evidence from existing RTAs to support the
framework with a considerable focus on NAFTA. In order to capitalise on available evidence,
Chapter 4 also addresses all forms of trade and investment liberalisation, including unilateral
liberalisation through domestic policies and multilateral liberalisation through the WTO. The
quantitative analysis developed in Chapter 6 explores the impacts of bilateral trade and investment
relations with the US along with WTO accession to capture the health effects of global economic
integration in Vietnam (a TPP member country) and the Philippines. Finally, Chapter 7 required
an exploration of not only agreements already in force, but ones with adjudicated ISDS cases.
Accordingly, this chapter was open to an examination of all IIAs with an ISDS mechanism,

although there was a disproportionate focus on BITs and NAFTA.

A common factor among the agreements given the most attention throughout this work, the TPP
and NAFTA, is the dominant role of the US in the agreements. A focus on US agreements was
selected on the basis of the US’s association with TNCs and its involvement in the international
investment regime. The US is home to 598 of the top 2,000 largest companies in the world, and
34 of the top 100 companies which have aggregate annual sales of over US$4 trillion [75]. The
US, again, often acting as the voice of large corporations, is also an ardent supporter of the ISDS
system. As a respondent the US has been very successful in defending against ISDS cases, having
been successful in 100% of its cases to date compared to Canada’s 62% success rate as a
respondent. US investors have also had much success in the system with a success rate of 44%,
relative to a 14% success rate for Canadian investors; and have accounted for approximately 20%

of all known cases, almost twice as many as the next highest country [41].

In addition to narrowing the scope of international trade and investment agreements, there were
times at which it was useful to narrow the scope of NCD risk factors (tobacco use, alcohol misuse,
and diet) under investigation. The implications of trade and investment agreements for the global
diet has increasingly received attention [5,76—79]. For some in public health the food industry is

seen as the new tobacco [80], and health gains made through extensive tobacco education
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programmes and regulation are being undermined by rising rates of diabetes and obesity [81]. The
food industry is also a significant economic sector: it accounts for approximately 10% of the global
economy and is valued at US$7 trillion, greater than even the energy sector [82]. Furthermore, six
of the ten largest food companies are headquartered in the US, more than any other country in the
world [82]. Due in part to the reasons listed above, the food system and dietary outcomes were
selected as the focal NCD risk factor and used throughout the dissertation when such specification
was appropriate for the analysis, including: the use of food systems to exemplify theoretical
constructs developed in Chapter 2; the use of food systems and dietary outcomes to demonstrate
available evidence for the causal pathways developed in Chapter 4; the use of the food industry to
explore one subsector of TNC requests during TPP negotiations in Chapter 5; and the use of sugar-
sweetened beverages, a product of transnational food and beverage companies, when examining
the relationship between trade and investment agreements and the spread of HHCs in Chapter 6.

The following content describes these individual analyses in greater detail.
1.3.2 Aims and Objectives

Aim 1: make an empirical contribution to the academic literature on international trade and

investment agreements and health

Objective la: apply novel investigative techniques in the assessment of relationships between

international trade and investment agreements and health

The study of international trade and investment agreements and health is an emerging field, and as
such, appropriate methodological approaches are still being explored. This work utilises HIA as a
guiding methodological approach. HIA is proposed as a potentially valuable tool to direct the
production of evidence for the relationships between trade and investment and health. An
introduction to HIA is provided in Chapter 3 which overviews the major stages of the HIA process
(screening, scoping, appraisal, and reporting) and how it has been adapted to the trade and
investment policy context. HIA provides a guiding structure for the overall dissertation. As well,
novel methodological techniques are introduced in Chapter 6, which tested the utility of a natural
experiment design as a quantitative method to analyse the impacts of trade and investment

agreements on HHC:s.

Objective 1b: develop a conceptual framework for understanding the relationships between trade

and investment agreements and health
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A comprehensive framework of causal pathways between international trade and investment
agreements and health is lacking in the existing literature. In order to advance this area of research
a framework is needed that can guide future studies, and be refined based on the results, in order
to develop consistency in, and guide adequate coverage of, empirical investigations of potential
pathways. The conceptual framework developed in this dissertation proposes that trade and
investment agreements impact NCD morbidity and mortality rates through changes to domestic
policy environments, which in turn influence: the availability, affordability, accessibility, and
acceptability of HHCs (e.g. tobacco, alcohol, ultra-processed food and beverages); access to
medicine; domestic regulatory policy space and governance; as well as employment and working
conditions, health and social services, and income. Chapter 4 details the development of the
conceptual framework, including a realist review (a type of systematic review), which was
conducted to help develop and validate the pathways in the framework. The framework is premised
on the first argument that trade and investment policies are a fundamental structural determinant
of the socioeconomic and political context within which the social determinants of health and
health inequalities are conditioned and constrained, which ultimately determine one’s health and
well-being. In an attempt to create maximum generalisability of the framework, actors, including
TNCs, are not explicitly incorporated, although they are implicitly one of the driving forces behind
the changes in the business and consumer environment as a result of enabling trade and investment
agreement provisions. The framework establishes the logic behind the causal pathways in HHCs
and health policy space investigated in Chapters 6 and 7, and could serve as a screening tool for

future HIAs in this area.

Aim 2: make a theoretical contribution by advancing a critical investigation of the role of

transnational corporations in the design and implementation of international trade and investment

agreements

Objective 2a: develop a theoretical framework for understanding provisions within contemporary

regional trade and investment agreements

The development of a theoretical framework for understanding the provisions found in
contemporary RTAs was determined to be essential for contextualising the results of all subsequent
chapters. The premise of this framework is that many of the contentious provisions within these

agreements, such as the internationalisation of regulation, enhanced IPRs, and expansive investor
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rights paired with ISDS, are the result of a set of neoliberal ideas that have been institutionalised
through the expansion of international trade and investment agreements in the interest of a
transnational capitalist class comprised of elite political, economic, and judicial actors. Of these
contentious provisions, this dissertation will indirectly explore the internationalisation of
regulation through TPP negotiations in Chapter 5 and directly explore expansive investor rights
and ISDS in Chapter 7. IPRs, although relevant within both the theoretical and conceptual
framework and a potential source for dispute in ISDS, are not explored in depth at any point in this
dissertation. Establishing these theoretical constructs is indispensable to understanding the
motivations for contemporary RTAs, including who stands to benefit most and why states continue

to pursue such agreements in spite of the compromises to state sovereignty and public policy.

The theoretical framework, presented in Chapter 2, explores the neoliberal ideas behind the
development of trade and investment agreements, and the rules and practices shaped by this set of
ideas. The theory of new constitutionalism [83] is used to explore contemporary trade and
investment agreements as tools to entrench a set of policy preferences at a transnational level that
are binding on national governments in combination with the theory of the transnational capitalist
class [84,85] to explore the actors and interests behind the institutionalisation of neoliberal ideas.
The theoretical framework helps to ground two of the core arguments of this thesis: (1) that TNCs
are highly influential actors with preferential access to trade and investment agreement
negotiations; and (2) that TNC’s use this preferential access to maximise the benefits of such

agreements for their own profit and protection.

Objective 2b: explore the role of transnational corporations in contemporary regional trade and

investment agreement negotiations

Contemporary trade and investment agreements have been accused of being a corporate charter of
rights, allegations bolstered by reports of the US granting access to over 600 corporate advisors
during the TPP negotiations [86]. The premise of this investigation was that the text of the TPP
agreement would be highly influenced by the requests of TNCs. A thematic analysis of TPP
submissions by food industry to their representative governments in the US, Canada, Australia,
and New Zealand was completed and published [63]. The Canadian results of this study are
presented in Chapter 5, along with a comparison to the results in the US. A supplementary analysis

of the released TPP text is included to demonstrate the extent to which food industry requests are
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reflected in the final content of the negotiated treaty, along with the implications for health. This
objective was designed to support the assertion that TNCs are central actors in trade and investment
agreement negotiations, an essential point of access for influencing the content of the provisions.
This study was also the first of three analytical components, forming the appraisal stage of the
HIA, investigating the points of interaction between TNCs and trade and investment agreements,
specifically that they are designed in no small part for TNC interests, for TNC profits, and for TNC

protection. The latter two claims are addressed by the following two objectives.

Objective 2c: explore the role of trade and investment agreements in facilitating the spread of

health-harmful commodities by transnational companies

Trade and investment agreements may facilitate the spread of HHCs by TNCs, including sugar-
sweetened carbonated beverages (SSCBs), products associated with increased risk factors for
obesity, type Il diabetes, and cardiovascular diseases [87]. Apart from a limited set of comparative
cross-national studies, the majority of analyses linking trade and investment liberalisation and the
food environment have drawn on case studies and descriptive accounts. The premise of this
investigation was that trade and investment agreements would be associated with an increased
level of such commodities driven by foreign participation in the market, particularly by TNCs. The
published analysis presented in Chapter 6 used a natural experimental design to test whether
Vietnam’s accession to the WTO in 2007 along with a BIT with the US increased sales of SSCBs
compared with a matched country, the Philippines, which acceded to the WTO in 1995. This
chapter addresses both aims of the dissertation. It applies a novel methodology in the study of trade
and investment and health, and investigates the pathways between trade and investment
agreements and FDI into and imports of HHCs in the conceptual framework proposed in Chapter
4. Also, it is the second of three analytical components, addressing one of the critical theoretical

assertions that trade and investment provisions are designed to enhance TNC profits.

Objective 2d: explore the implications of expansive investor rights for transnational companies

enforced through investor-state dispute settlement for health policy

Expansive investor rights and ISDS are arguably one of the most important trade and investment
drivers of the health regulatory policy environment, and simultaneously, one of the topics that has
received the least amount of engagement from the health field, relative to areas such as access to

medicines and health services, or food safety, for example. The premise of this investigation is that
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expansive investor rights, in combination with ISDS, subjugate domestic policy-making to
principles of international investment; consequently, threatening effective policy measures,
introducing potential regulatory chill, and creating opportunity costs that undermine health
development. Chapter 7 presents a health policy analysis of 41 ISDS awards based on merits,
which explores tribunal interpretations of key investor rights that may threaten health policy space,
and opportunities to strengthen the right to regulate within IIAs. The analysis highlights what
TNCs stand to benefit and what states stand to lose from expansive investor rights, while exploring
in more detail the domestic policy space and governance pathway from the conceptual framework
proposed in Chapter 4. It also addresses one of the tensions between the international investment
regime and public health, specifically, when new regulation is introduced that impacts the
investment of a foreign investor. This scenario is particularly relevant to markets with a high
concentration of foreign investment in HHCs, such as the SSCB market in developing economies
presented in Chapter 6. This analysis is the third of the analytical components addressing the
assertion that these agreements are for the protection of TNCs, and explores in depth one of the
contentious provisions of contemporary RTAs, investor rights and ISDS, addressed in the

theoretical framework.
1.3.3 Candidate Contributions

This dissertation had the distinct advantage of being associated with two international research
projects. The first was a project entitled A health impact assessment of the Trans-Pacific
Partnership agreement funded by the Canadian Institutes for Health Research (CIHR) and
administered at the University of Ottawa. Colleagues on this grant included Drs. Ronald Labonté,
Arne Ruckert, Sharon Friel, David Stuckler, and Corinne Packer, and Professor Anthony
VanDuzer. The second was a project entitled Trade policy: maximising benefits for nutrition, food
security, human health, and the economy funded by the Australian Research Council (ARC) and
administered at the Australian National University. Colleagues on this grant included Drs. Sharon
Friel, Ronald Labonté, Adrian Kay, Deborah Gleeson, Gabriele Bammer, Anne Marie Thow,
Wendy Snowdon, and David Stuckler. The work of this dissertation benefitted greatly from the

expertise of these individuals and the resources of these project grants.

The association with these project grants, however, necessitates a brief review of the relative

contributions of the candidate and project team members. First, in regards to the CIHR grant, this
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dissertation formed, in large part, the work of this grant and was consequently led by the candidate.
The candidate received guidance and feedback on the use of the HIA methodology discussed in
Chapter 3, the development of the conceptual framework in Chapter 4, and the legal analysis in
Chapter 7 from CIHR project members. All work was conducted by the candidate with two
exceptions: first, a research assistant on the project assisted with reducing the articles in the realist
review and assisted with approximately 50% of the coding of the articles; second, two research
assistants on the project assisted with the first round of coding of the 41 arbitral awards analysed
in Chapter 7. The development of the conceptual framework was steered by the candidate with
feedback from the research project team and an expert advisory committee, and all analytical work

in Chapters 4 and 7 was conducted by the candidate.

Second, Chapters 5 and 6 were associated with the work of the ARC project grant. Chapter 5 is
based on an international comparative analysis of food industry lobbying of the US, Australian,
New Zealand, and Canadian governments during the TPP negotiations conducted by the ARC
team. The Canadian analysis presented in Chapter 5 was conducted solely by the candidate. The
ARC team selected the methodology. Analysis of the US submissions, conducted principally by
other members of the ARC team with contributions from the candidate, was utilised for
comparison to the Canadian data in Chapter 5. The comparative analysis to the final TPP text was
developed and conducted by the candidate for this dissertation. ARC project team members also
contributed to the conceptualisation and selected methodology in Chapter 6, and work was
completed under the direct supervision of one of the project members. All data collection and
analysis was completed by the candidate. This dissertation was written in its entirety by the

candidate with feedback from the thesis committee and project team members.

The following chapters in this dissertation will address the aims and objectives outlined earlier,
demonstrating that 21° century health challenges, such as NCDs, require increased engagement
with 21% century trade and investment policies as structural drivers of health. This chapter opened
with the words of the Director-General of the WHO in 2007 that the boundaries of public health
have become blurred, it is perhaps fitting then to close this chapter with a portion of a speech given
by that same Director-General, Margaret Chan, five years later, addressing the very nature and
necessity of the following work:

The globalization of unhealthy lifestyles is by no means just a technical issue for public
health. It is a political issue. It is a trade issue... Efforts to prevent noncommunicable
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diseases go against the business interests of powerful economic operators. In my view,
this is one of the biggest challenges facing health promotion... it is not just Big
Tobacco anymore. Public health must also contend with Big Food, Big Soda, and Big
Alcohol. All of these industries fear regulation, and protect themselves by using the
same tactics... Let me remind you. Not one single country has managed to turn around
its obesity epidemic in all age groups. This is not a failure of individual will-power.
This is a failure of political will to take on big business. I am deeply concerned by two
recent trends. The first relates to trade agreements. Governments introducing measures
to protect the health of their citizens are being taken to court, and challenged in
litigation. This is dangerous. The second is efforts by industry to shape the public
health policies and strategies that affect their products. When industry is involved in
policy-making, rest assured that the most effective control measures will be
downplayed or left out entirely [88].
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CHAPTER 2

NEOLIBERALISM, NEW CONSTITUTIONALISM, AND THE TRANSNATIONAL
CAPITALIST CLASS: DEVELOPMENT OF A THEORETICAL FRAMEWORK FOR
CONTEMPORARY TRADE AND INVESTMENT AGREEMENTS

“..THE 20TH CENTURY HAS BEEN CHARACTERIZED BY THREE DEVELOPMENTS OF
GREAT POLITICAL IMPORTANCE: THE GROWTH OF DEMOCRACY, THE GROWTH
OF CORPORATE POWER, AND THE GROWTH OF CORPORATE PROPAGANDA AS A

MEANS OF PROTECTING CORPORATE POWER AGAINST DEMOCRACY.”
— Alex Carey

“THE KEY TO UNDERSTANDING THE RISE IN INEQUALITY ISN'T TECHNOLOGY OR
GLOBALIZATION. IT’S THE POWER OF THE MONEYED INTERESTS TO SHAPE THE

UNDERLYING RULES OF THE MARKET.”
— Robert Reich
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2.1 Introduction

Contemporary trade and investment agreements include contentious provisions, distinct from
traditional trade measures regarding tariff reductions, that are argued to go further ‘behind-the-
border’ and present greater threats to domestic sovereignty and human health [32,33,89]. Examples
of these provisions were introduced in Chapter 1, including internationalisation of regulation,
enhanced intellectual property rights (IPRs), and expansive investor rights alongside investor-state
dispute settlement mechanisms (ISDS). Determining how trade and investment rules affect health
outcomes is complex, and the subject of later chapters. What is of importance at this stage is a
theoretical understanding of the development of such contentious provisions within contemporary
trade and investment agreements, and why they are being pursued by governments around the

world.

The literature on trade and investment from the public health discipline is young and
underdeveloped. Consequently, the availability of employable theoretical approaches is limited.
This chapter will borrow heavily from political studies, including the 3-i framework which guides
an investigation of the ideas, institutions, and interests that influence public policy development
[90-92]. The theories included in the proposed framework originate from a philosophical tradition
attributable to Karl Marx and neo-Marxist scholar Antonio Gramsci; however, the theoretical
approach taken in this dissertation is neo-Gramscian, based on the modernisation of Gramsci’s
work to a discourse on international political economy and globalisation processes by scholars

such as Robert Cox, Stephen Gill and William Robinson [83,84,93,94].

This chapter begins with an exploration of neoliberal ideas behind the development of trade and
investment agreements, including various conceptualisations of neoliberalism within the academic
discourse. It then turns to an examination of institutions, the rules and practices shaped by this set
of neoliberal ideas. This section will introduce Gill’s new constitutionalism which describes
contemporary trade and investment agreements as tools to entrench a set of policy preferences at
a transnational level that are binding on national governments. This is followed by a look at the
actors and interests behind the institutionalisation of neoliberal ideas, exploring the role of
Robinson’s transnational capitalist class, including elite economic, political, and judicial actors
involved in the processes of institutionalisation. Figure 2 provides a visual overview of the

theoretical framework that will be elaborated in the following sections.
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In the final section the theoretical constructs will be explored within the agri-food sector. As
indicated in Chapter 1, food systems will be explored throughout the dissertation as an entry-point
for a more detailed analysis of the relationships between trade and investment agreements and
health. Here, the connection between the theoretical framework and food systems will be reviewed

to serve as a foundation for the exploration of the dominant food system in subsequent chapters.
2.2 Ideas: Neoliberalism

The first line of inquiry in the 3-i framework involves exploring how ideas influence public policy
development. Ideas are inclusive of knowledge and beliefs about what is and values about what
should be [92]. Ideas translate into what gets problematised and how by relevant actors; drive the
range of policy options given consideration; and determine how efficacy, feasibility, and
acceptability will be assessed [90]. The knowledge behind policy development can be based on
evidence, expert opinion, or experience [90]. Moreover, groups that enjoy direct influence on
government and possess a shared system of values and thinking that promote certain policy options

for certain goals allow the dominant ideas of such groups to influence policy decisions [91,95].

The following material begins with a brief overview of the many ways in which neoliberalism has
been framed within the literature, paying particular attention to the ‘dominant ideology’ view,
before turning to neoliberalism as it will be utilised here: as a set of ideas and corresponding policy
preferences that are influencing contentious provisions within contemporary trade and investment

agreements. The groups mentioned above will be explored further in the section on interests.
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Figure 2 Ideas, institutions, and interests of international trade and investment agreements
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2.2.1 Neoliberalism in Academic Discourse

Neoliberalism is a term that is “...oft-invoked but ill-defined...” [96] which led to the development
of a taxonomy of the six ways in which neoliberalism has been employed [97]. First, neoliberalism
has been used as an ‘all-purpose denunciatory category’. This framing has been conceptualised by
Boas and Gans-Morse [98] who note that ““...neoliberalism has come to signify a radical form of
market fundamentalism with which no one wants to be associated” (p.138). It is a “...conceptual
trash heap capable of accommodating multiple distasteful phenomena without much argument as
to whether one or the other component really belongs™ (p.156) [98]. A second practise is to use
neoliberalism to convey ‘the way things are’. This is largely expressed through statements of
politicians in addressing their policy agendas and shifts away from previously dominant economic
theories, notably Keynesian economics.’ It is “...now so deeply embedded in the reflexes of the
world’s ruling elites and line managers that they have difficultly conceiving the world in any other
way” (p.694) [100]. These usages of neoliberalism provide no substantive understanding of the

construct [97].

The third framing of neoliberalism is as a ‘policy doctrine of the English-speaking world’ [97].
This provides a more nuanced view that while neoliberal ideas have taken hold in a substantial
portion of the English-speaking world, it is not a global phenomenon; hence, neoliberalism cannot
be equated with capital accumulation'® but rather represents one form of capitalist organisation
[102]. A fourth usage has been ‘neoliberalism as hegemony’, classifying neoliberalism not as an
ongoing process but as a fait accompli, .. .part of what makes neoliberalism ‘neo’ is that it depicts
free markets, free trade, and entrepreneurial rationality as achieved and normative, as promulgated
through law and through social and economic policy” (p.694) [103]. However these views have
received relatively little attention in contrast to a fifth representation of neoliberalism as the

‘dominant ideology’ of global capitalism.

9 An economic ideology attributed to John Maynard Keynes which challenged prevailing economic thought that free-markets could be
relied upon to provide full employment, and instead asserted that household spending and government purchases were equally important
components of the economy to business spending and net exports. During times of recession when household expenditures and investment
spending by business may languish, government intervention, including fiscal stimulus packages, is justifiable to address market failures
[99].

10 Capital accumulation can be obtained through five channels: (1) financial capital (a system of ownership or control of physical capital);
(2) natural capital (ecosystem and natural resources); (3) produced capital (physical assets generated through human productivity, goods
or services); (4) human capital (individual capacities acquired through education and training); and (5) social capital (trust, understanding,
shared values and socially held knowledge). This dissertation deals exclusively with financial capital and produced capital. [101].
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For proponents of this ‘dominant ideology’ view, the Keynesian economic model championed
after the social, political, and economic devastation of World War II was displaced following a
series of debt crises in the 1970s'! which created opportunistic conditions for a branch of
neoclassical economics!? to take root [106]. “Neoliberalism was birthed in these conditions of
macroeconomic instability and institutional crisis, its central narrative of market deference
representing both an accommodation to and a rationalization of a new set of economic ‘realities’”
(p.30) [107]. From this perspective on neoliberalism, a key moment in its historical evolution was
the election of Margaret Thatcher in the United Kingdom in 1979 and Ronald Reagan in the United
States in 1980, as a result of which conservative politicians sympathetic to neoliberal ideas gained
power in two of the world’s most dominant market economies [107]. The 1990s also saw the
systematic spread of a set of neoliberal policies (referred to as the Washington Consensus, explored
in the following section) throughout the developing world as conditionalities for loan and debt
relief provided by the International Monetary Fund (IMF) and the World Bank [108].
Neoliberalism thus emerged as a convincing discourse from a select group of actors with specific
interests and objectives, supported by a specific context at a specific point in time; essentially,
formed through a correlation of forces. These localised ideas, described earlier as the “policy
doctrine of the English-speaking world’, were globalised through entrenchment within
supranational institutions, including the IMF and the World Bank, and then adopted by other
national actors and institutions and once again localised, to become an increasingly dominant

ideology [109].
One of the leading critical scholars of neoliberalism, David Harvey, defined the concept as:

...a theory of political economic practices that proposes that human well-being
can best be advanced by liberating individual entrepreneurial freedoms and skills
within an institutional framework characterized by strong private property rights,
free markets and free trade. The role of the state is to create and preserve an
institutional framework appropriate to such practices. The state has to guarantee,
for example, the quality and integrity of money. It must also set up those military,
defence, police and legal structures and functions required to secure private
property rights and to guarantee, by force if need be, the proper functioning of
markets. Furthermore, if markets do not exist (in areas such as land, water,

11 See Chapter 11 Foreign Debt and Financial Crisis in [104] for a review

12 Neoclassical economics is a school of economic thought that grew out of classical economics which suggests that markets, when free
from government intervention, lead to economic growth and full employment. Neoclassical economics added the role of the scientific
method and mathematical models to the study of economics and argued that economic actors are rational, such that consumers will
maximise utility and corporations will maximise profits [105].
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education, health care, social security, or environmental pollution) then they
must be created, by state action if necessary. But beyond these tasks the state
should not venture. State interventions in markets (once created) must be kept to
a bare minimum because, according to the theory, the state cannot possibly
possess enough information to second-guess market signals (prices) and because
powerful interest groups will inevitably distort and bias state interventions
(particularly in democracies) for their own benefit (p.2) [110].

Harvey’s [110] account of neoliberalism envisions the resurgence of an elite group capturing
institutions and propagating its ideologies, wielding influence over corporations, the media, and
civil society, and ultimately gaining state power through political parties. This dissertation is built
on Harvey’s characterisation of neoliberalism, but not his positioning of these characterisations as
a complete theory in and of itself. Rather, it applies Flew’s [97] contention that the most persuasive
account of neoliberalism is as a set of ideas about socio-economic order. This provides for greater
flexibility in identifying which ideas (or variants thereof) associated with neoliberalism have
underscored specific policy developments, and by which actors and institutions; that is, Flew’s
account allows for a less hegemonic understanding of neoliberalism in practice. Here neoliberalism
will be regarded as purely the set of ideas that have underscored specific policy developments,

separate from the actors and institutions that have advocated and entrenched neoliberal ideas.
2.2.2 Neoliberal Ideas and Policy Preferences

Neoliberal ideas are at their core “...a belief in the free market and minimum barriers to the flow
of goods, services and capital” [111]. One of the premises on which neoliberal ideas are formed
is the belief that economic growth is paramount and economic actors need to be free from
government interference or regulation to pursue economic advantages [111]. The dynamic
between politics and economics is integral to the current theoretical framework. Neoliberalism has
emphasised a false bifurcation between the political and the economic, that is, between the state
and its actors and the market and its actors. Such conceptualisations may frame the state as “...a
form of human association distinguished from other social groups by its purpose, the establishment
of order and security; its methods, the laws and their enforcement; its territory, the area of
jurisdiction or geographic boundaries; and finally by its sovereignty” [112], that is, its authority

over the decision-making processes in its territory [113].
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This concept of the state can be derived from the Roman res publica, which was a legal system that
secured the rights and determined the responsibilities of all Roman citizens. This view of the state
is consistent with John Locke’s view that the state is a social contract wherein “...individuals agree
not to infringe on each other’s ‘natural rights’ to life, liberty, and property, in exchange for which
each man secures his own ‘sphere of liberty’”’[112]. More critical perspectives, such as that offered
by Marx, depict the state as an “...‘apparatus of oppression’ determined by a ruling class whose
object was always to maintain itself in economic supremacy [112]. Thus, from a Marxist
perspective the political and the economic are not separate spheres, but rather mutually reinforcing
sources of power and oppression. Shifting from Marx’s view of the state, Gramsci developed a
society-centred view of the state, such that the state reflects the spread of power relations in
society, and is even conditioned by and subordinate to movements in society. Gramsci’s
conceptualisation permits a correlation of forces to create opportunities for any class or social
group to attain power [114]. For Gramsci “the state is the entire complex of practical and
theoretical activities with which the ruling class not only justifies and maintains its dominance but

manages to win the active consent of those over whom it rules” (p.244) [115].

Throughout this dissertation where more conventional views of trade and investment policy
development is scrutinised, for example conventional views on constitutionalism explored in the
next section, these theories can generally be perceived as rooted in Locke’s view of the state as the
guarantor of life, liberty, and property. Conversely, the more critical examination of the state in
trade and investment policy development taken here is rooted in Gramsci’s view, such that the
state reflects the sp