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INTROLUCTION

In the three centuries that have ¢lepsed since
She Gemeral Court of the Msgsachusetts Bay Colony of New
England enacted & law requiring every town of fifty cr
more hougeholders to sappoint a teacher “to teach such
ohildren as shall resorte to him to writs and reada®,l
public school education has svolved from the "1ittle
red schoolhoues®™ to the multi-million dollar school
plants that dot sthe “tate todmy, fron thg nod« %t goal of
teaching every ¢hild to "write ond reade® to ths multi-
phasie curriculs thet are n~cessary %o preparc the stue
dent of the present day to esctuslige hia full potsatial
and to asgume his position in the community.

This growth hes not been without Aairegtion., The
Federal government, the Jtate government, and the local
school ocompittee, crealed by the 2tnte Leglaleture for
the purpaose of conducting the affalirs of the publie schools
at the community lavel, gll have played a rele,

It 1a the purpose of thlr theals to study the legal
pogition of theee, the rgencles which :“minleter the Massee
chusettg Public Sohool Cystem,

1 hathanie; E, mhurtlsffé fegoprds ?h




INTRODUCTION viy

Although the financial outlay for the maintenance
of the public sghools represents a major portion of the
total annual expenditure of every community in the Common-
wealth, the oltlzenry-at-large, the teachsrs, the members
of local school committees, and even the members of the
State Leglislature all too frequently lagck = proper know-
ledge of the prerogatives and obligations of the agencies
which sdminister the affairs of the publie schools. If
this theslis became a reference o provide these groupe
with a better understanding of the legal status of the
Federal and 5tate governments and the local school commit-
tee, as they operate the public sohool system of the,
Commonwealth, 1t would have ssrved a purpose.

A complete analysis of ths legal positlon of the
local school committea, one of the agenclies to be studlied
and the one whose role l1s nsgesearily emphasized, would,
partisularly when 1t is considered in conjunction with the
sducational roles of the Federal and State governments,
involve a problem of such scope as to be almost prohibitive
in view of the metlioulousness of research required of the
thesis writer. As a oconsequence, certain limitatlions are
placed upon this study,

The public school disousged herein is the tradi-
tlonel twelve grades of the primery and secondary sehool,
Vocational and trade sehools,;schooles for the mentally
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and physleally handicapped, Junior colleges, and the like,
important as they zre, »re not consldered in this study.
Although much of what 1s said is applicable to Regilonal
High Sohools Districte and to Superintendency Unions,
speciel laws appiicable only o these types of schools
are notl included.

¥ith regerd to the school committee, only the prin-
clpal or more important powers and duties of that body are
discussed. That the reader may determine mors easily what
has been included and what omitted, Appendix 1 listas, with

a desoriptive title, sach gection of Chapters 71 and 76

the chapters applicable to those phases of publie school
education consldered herein, and notes wvhether or notv the
section 13 treated, Finally, the legal position of the
sehool committee 1s studled only where intra-personal
relationghips with the community, the tsacher, the parent
and/or the pupil are involved. For example, the right of
a school committee to negotiate a contrect with a teacher
1s considered an intra-personal relstlonship and is dla-
cussed; whereas, the right of the committes, under certain
conditions, to contract with a transit company for the
transportation of puplls le not considersd ss an intra-
rergonal relationship and 13 not discusaed, The major

topic excluded under this latter delimiation is the role
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of the achool committse in the fineneing of publie school
sducation. This matter 4s slluded to in Chapter II of
this thesis, but only to make more clear the goncent of
the independent nature of the school committer, A thoe
rough study of Public School Finance in the Commonwealth
of Maseachusetts would constitute a thesis in itself; in
faot a thesis relating %Yo that topis has besn writtan.g
The study is organired into five chapters, the
firat of which examines the soneept of govermment in
sducation, The influence that the Foderal government has
exerted on the publie schools of Massachusetts, through
the Constitution of the United Statea and the interpreta-
tions which the Jupreme Court of thes United States have
given to that organ; the plenary vower which the Legis-~
lature of the Commonwealth exercises over its public
sehool system =nd the methods by which 1t has exercised
that power, including the creation of losal commitiess of
public officers known as school committees; and the plaoce
of the Suprems Court of Msagsachusetts in the acheme of
publis school eduoation, osre all 4lecussed in this chapter,
Chapter Two treats of the naturs and legal pogl-
tisn of the school committne, The diseussion is intre-

duced By 2 short aceount of the svolution of the sohool

dugat Harvard
tation, %é 3 (183 p.),

2 Owen B, Xisrnan, Ths
g dohnel Comp : IC

s1ty, unpublished

b

3 1in o
boctorsl

4

niver
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committes Prom the enrliest day= of the Masasachugetts

Bay Colony, to ths eastablishment of that bLody in 1ts modern
form in 1882. A study of the nature of thae school commit-
tes as 8 pudblic agency, whose members, ng s board of pub-
lie officcras, sct with the suthority of the Commonwealth
rather than by locel zanoctien, 1z followed by an analysis
of the tort lisbility of the school committase, =chool
sommittaemen, and the municipality. Thiz chapter is ocone
sluded by en analyeis of the relationship whiloh exists
betwesn the school committes and the municipality,

Chapters Threa, Four, and Five triat of the powers
and futies of the local school committee: Chapter Thres
wvith regard to the meking of polioy: Chapter Four as they
eoncern ths tsachers, sunerintendents of schools, princi-
pals and supervisors whom the conmittce engages to operate
the public schonls under its gensral surerintendence; and
Chapter Pive, as they affect the conditiong under which
pupile attend the public schools,

As the business of public eduostion has become more
ocomplex, interest in 1ts legsl asnects has developed ~ro-
rortionstely. An indiention »f this feot 1o sleaned fronm
a survey of the publicetion Dgctoral Q;ggggigﬁlgnﬁ.s This
one publication llgts more than one hundred snd fifty
theges on schoel law during the period 1933-19563.

3 Regtoral Digeertetions Acoepted by
%@gr;gan Universities, Vols,1l.20. Faw York, “ilwon,
g M“' 54 -
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Strangely enough, however, in Massachusetts, whiaeh
might be considered as the Birthplace of the American
public eschool, relatively little has been done., Two thesges
and a book comprise the apparent entire covarage afforded
the topiec through 1683, Pub 5 n Massaghuset

gm_g_f an unpublished Master's thesis, submitted %o
the Faculty of the Boston College School of Education, by
Edward ¥, MoCooey in 1948, is = brief but pointed discusalion
of a fundamental principle of Hossachusetts sohool law, A
1953 Dootorsl Dissertation, written at Harvard University

by Owen B, Kiernan, deals with the Legal FPosition of Msgsa-
® wnile

not striaotly pertinent to this thesis, Xiernan's work is
of interest because it treats of one of the topics speoifi-
sally excluded from this study.

By far the most important study to date is Teaghers
(s, S by William J. O'Keefs,A.B.,LL.B.,

Litt.D., presently, professor of Law at the Boston Goliege
Law Sohool, formerly, Interpreter of Educational Law for
the Haasachusetts Department of Tdueation., Dr. O'Keafe

4 Edward F. anoooy, Pu-,wu Sduoation in Massschu-

i p Funcreion s g and Not of }}"f 1e1pal
rovernnent, Boston Co: egs, unpub 1shed Masg ar s thesls, 1948,
46 vo "

$ Owen B, Ei-rnam,4gn&g&1.

6 Wi.lliall au Q.x"ta B A 'R NG 3__*.;
Boston, published by the anthor, 1940 xvi-203 pp.
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publicsetions should be noted: Ihg_éxglgﬁion_gf the ¥agen-~

chugettag Public _ggggl_gxgigg& by George lienry ilartin, and
“'>0 ;‘.

Charles A. Harris,

Martin's work is the more comprehenaive and widely
known of the two. Prepsared originally as four sparate
lectures, it was later prepared for publishing by the author,
Insdequate docunsntation, coupled with a tendency on the part
of the author to deviate from the role of historian to that
of eulogizer lsaves the reader somewhat confused as to what
is history and what 1s the opinion of the nuthor. KNone the
less, it is the best available account of early education
in Hassachugsetts. An examination of the content of Harrie'
Survey, along with frequent references of the author to the
work of Hartin discussed above, leads the reader to fael
that it 19 based lsrgely on that work. It restricte itself
to history and is better documented in certaln regpects,
but 4t adds little to the work of Hartin,

Throughout this thesis, with few deviationas, the
method of reporting follows a regular pettern. A Jeclarative

statement concerning an sttribute, power, or duty of the

7 George Henry Martin,

chugetts Public School System,
xx-284 pp.

8 Gharlaa A, _Harrla, A
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agency under conslderation is made, Pertinent sections of
the law and cases of litigation which cubstantiste or pose
exceplions to the statement ~re thon rresented, Lxcept
where the conclusions to be drawn are Aesmsd obvious to
the reader, a dbrief statement of general oonclusions torw
minates each section,

The "case method" of reporting instances of 1iti-
gation is used throughout, The facts pertinent to the case
are pregent firgt: the Judicial decision follows. This
methed wag choeen largely as a result of the peraonal
expsrience and obssrvation of the writer, who studied school
law under this method, and who subeequently maintained a
reading interest in the subjleot. Legal principles presented
in this menner were found to be more readily understood end
more permanently retained than were prineiples enunciated
by other methods. This personsl obssrvation ig atrengthened
by statements of Hamillton and Mort in the preface to their
book, Ihe Law apd Public bducation.® These authors peint
out that teachers and other interested individuals, despite
a leck of lagal bagkground, resdily sequire ani retain the
principles of school law when the ¢age study method is ugead,
Except for a few instances where the dealsions of other
gourts are cited for contrast, this sntire thesgls is based

upon tha Adecisions of the Zupreme Court of the Commonwealth

@ Fobert &. Hamllton and vaul &, Mert, The law ana
Public “dueation, Chlcago, The Foundstion Press, 1941,
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Sr upon rulings of the 3upreme Court of the inited “tsates
which affeov all Stntes of the Union,

The subject matisr of this thesis is taken nlmost

exclusively from primary sources. The Gonstitution of the
United states; Ihe Conatitubion ¢f the Commonwswlbu o)

L3

Hessachugetss; ins Unived Htates Feports, The Cffilcial
vegisions of the dupreme Lourt of ths Jnited btates; Lihe
dapsachugetts_ teporta, the Officlsasl Uecisions of the supreme
Court of the Lommonwealth of Hassachusetts; ihe Onlnions

of the Justices of the Surnreme CGourt of chugstbs; Lihe
Natlonsl Heporter syatesm, especizlly the Northeaat neporter;
anghuaetts Hoerd of ' iuca-

tion, especiamlly the Twenty~-Fourth Annual Hevort, are a1l
1

tmportant sources of information,

The basie source of the theals, however, ia t-e

Tercentenary kdition (1932) of the Gepersl laws of t: Common-
b
wealth of gggggghnggygalf t1e most receni codiflestion of

the law. The Anngtated g, " sn unufficlial

but highly accurate, commercisl eompilation cuntalnlny sl

snendments to the veneral lLaws %hrough 19v4, 1a used in
conneation with the iecrcentenary sdition, Frior codifica-

tions of the Law of the Uommonwealth werse consulted ns Lhe

need srose,

17 Par com-d~te refarenc:, uee Dibile,rrony,{p.282.)
11 Ibid.
12 Ibia,
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Vour further noints of -~ teohnicel n~tary chould
be ¢51led to the attention of the recisr; 11 raforences

to the denoral laws of 'gcasghusetin (Tercenton-ry Altion)
should he underatecd t¢ include 211 rnendmente Lhrough

1954; unless otherwise speaifled, all judicinsl doclsions
are those of the Supreme Court of Masgachusetts; through-
out the thesis the Legislative Branch of the fttc govorn-
ment ic referred te by iic common or populsr title, "the
Legisleture®, rotner than by its offiocirl title, "The
ueneral Court"; in order that the readaer msy investignte
further Judicizl decisions which intersst him, the legsl
method cf reference is used in referring to all gourt
deciaions, and giatute e¢ltations, Thus *30C Hassachusetts
v2%, refers to Velume 207 of the Msesachusetbas Heports,
page €223 and "108 NE(24) 404" means "Volume 106 of tha
the Feperter, second Series, pass -04,"

Finally, alnce thig thesis purports only to sstab-
1igh the oresent lspgal ronrition of th2 sgencles wnlch
séminlster the Hssaschuzatis public school syetem, no
attempt 1s nade to avoluate, Justify or questlon nny of

the statusas or Judislal declalons uvon v-ich that legal

position depends,



CHAPTER 1
THE ROLE OF GOVERNMENT IN EDUCATION

That an educsted olitizenry 1s essentisl to the
processes of a democratic form of government has bezn
recognized and accepted by the Federsl government of
the United States of America and by governments of the
gseveral states which constitute the Union from the time
of their inception. Congequently, under the onersl
authority which every government posges-es inherently
to provide for the welfare of i1ts citizens, =nd in the
case of the Federsl government, under the specific auth-
ority of the "general welfare clause“l of the Constitu-
tion, the Federal snd state governments have consistently
championed education. Indeed, during the last century,
the 3tate governments have prescribed certalin minimum
eaduocational requirements for their citizens,

It 13 with this governmental intereat and the
effect that it has had on education in the Commonwealth
of Massachusetts that this chapter willl treat,

l. The Faderal Government

The position of eateem in which education is held

by the Federal government of the United States of America

Lon of the United Stetes, Art.I,

Zagtion 8.'
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has been eloquently expressed in the preamble to a pre-
constitutional Ordinance enscted by 1its leglslative

branch in 1787 and in the words of ths highest tribunal
of 1ts Jjudlolal brench in 1264, 1In enacting the North-

west Ordinance of 1787, the Congress of the United

States declsred: "Religion, morality, and knowledge
belng necessary to good government snd the happiness of
mankind, schools and the means of education shall foraver
be encouraged®, Delivering the opinion of the Supreme
Court of the United Ztates in the case of Brown et al., v,

The Board of =dugsation of Topeks, Chief Justice “arren
stated,

Today educstion is perhaps the most impor-
tant funetion of ustate and locnl governments, Com-
pulsory sohool attendance lavg and the great expen-
ditures for education both demonstrste our recog-
nition of the imporisnce of eduscation to our
democratic aociety. I%t 1ls required in the Lerfor-
mance of our most basic public responsibilities,
evan service in the armed forces. It 1s the vary
foundation of good citizenshlp, Today it is the
pringipal instrument in awakening the child to
cultural valueg, in preparing him for later pro-
fesalonal trainlng, and in helping him to adjust
normally to his environment, In these damys, it is
doubtful that any child may reasonably be expected
to sucoeed in liga if he 13 deniled the opportunity
of an esducatlon,

These two statements, made by different branches
of the Federal government, one durins the uneasy infancy

of the nevwly-born republlic, the other a scant few montha

2 Acts of the Gongraes of the Unlted ﬁtatws, 1787,
Teprp! 8 Nom

et of th'I dverlaalo.

S Brown et al, v. Board of =ducation of Topeka,
(Ksnsas), 347 U 483,
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ago, leave little doubt as %o the vitsl interest which
the Federal government takes and hae always taken in the
education of its young.

a) The Federsl Constitution.- Aslde, however,

from thls strong interest snd from an attitude of encour-

agenent to the individual states, the Federal government
hag acturlly nlayed a very small role in the task of
educating its young.

The Founding Fathers of the Hepublic, in framing
the Federal Constitution, mede no mention of education,
Congequently, educztion became g function of the states,

In order to understand this concept pronerly it is neces-
sary to analyse the relationship which exists betwsen the
Federal government and the states,

With the Declaration of Indepsndence in 1778, each
of the thirteen colonles becnme esgentially 2 soveraign
gtate with 21l of the inherent rights and dutiseg thereofl,

In 1777, the thirteen st-tea banded tozother as the United
3tates of America, under the lax control of the Articles

of Copfederation. In Joining this Union, each of the states
voluntarily ylelded some of its sovereign rightes to the
United 3tates., Yhen, in 1787, the Conatitutional Conven-
tion asgembled in Philadelphlia, it was to develop n Con=-
stitution to replace the j

had proven ineffsctive., In sassence, then, the silm wae the
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achilavenment of a nevw inatrument under whigh their Unlon
might de pregerved, The Federal government wae formed
when the geveral states delegated to 1t anew cart2in
povwers which they had inherently posaessed.4
The government of the United :'tastes then 1s one
of enumerated powers, and “the national Constitution ...
(18) ... the instrument which specifies them, and in
which authority should be found for the exercise of =ny
power which the national government assumes to nos GEhS"oﬁ
When this fundamental nremise unon which the
Ameriocan republic is founded was challenged in the case
of MeCullough v, Eggxlgng,s that late and 1llustrious
Chisf Justice John Marehall s=idq,
T™his government 1s acknowlzdged by all %o
be one of enumerated powers. The principle that
1t oan exercise only the powers granted to 1%,
would seem too apparent, to have besn required to
be reinforoed by 21l those arguments which itg
enlightened friends, while it was depending before

the public found neceggary to urge:; that principle
1s now univergally admitted,.

4 Janes Bryce, M.P., The tmerican Commonveszlth,
Philadelphia, Morrie & Co., 1906, pp 154-156, and

Thomas M, Cooley, rev, by walter Carrington,
T » Cengt o1 T;pitvjipn. wh‘xh reat

Union, Fightn CAltion, Vol.l, Boston. ~Attla-Frewn, 1057,

6 ZThomas 4. Cooley, Ibid., p.ll.
€ MoCullougph v, Maryland, 4 "he-ton 405,
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A second guarantes of

the right of the individual state to educate its citizens
1s found in the Copstitution 1tself. The Tenth Amend-
ment states speclfically, "The powsrs not delegated to the
United 3tates nor prohibited by 1t to the 3tates, are
reserved to the States respectively or to the paople“.7

The Tenth Amendmsnt adds nothing to the Conati-
tution as it was origlnally ratified, but was included
in order to make clear to the people of the time the fact
that the Faderal government posssssed only thoaz powers
which wsre delegated to it, or could reasonadbly be in-
ferred as concomltant %o those delegsted powers; and that
the state governments possessed all powers not expressly
forbidden to them,B

None the less, 1t may be interpreted as an affirm-
ative exposition of the prineiple thst education, since it
1e not delegated by the Constitution to the United States,
13 a function of the atate and that the control of the
state over education 1s plenary within the limits of the

Fadaersl constitution,

on_of the United

B p ! Inte ‘ pretation, “eehington,
“rintxng erice, 1953 p.215,

”.3.,rGovernmont$
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2. The Constitution of the Commonwealth

th 1s the crea-

ture of the people of the Commonweslth snd Ais the organ by
virtue of which the Commonweslth existe a2s such, Drawn
up by members of =2 gpecial convention called for that
purpose, it was pregented to ths voters in 1780 with the
option to accept or reject. Yhen they sccepted 1it, it
became the fundamental law of the Commonwsalth. The
executive, legislative, and judicial branches of the
government are all creatures of the Copnstityticon. The
ensotments of the legislative branch must be consisztent
with it, or they are unconstitutional. The actions of
all elested or appointed officers must conforam to 1%, or
they are 1llegal., It is beyond the reagh of the leglsla-
ture and can be changed only by the powver which created
it, namely, the people, through the process of amendmant.g
All epecific reference to education in the originsl
oconstitution was confined to Part II, Chapter V., Since the
original ratification, two amendments have been added.
Artiocle of Amendment XVIII, ratified in 185656, prohibited
the sexpenditure of public money to ald any sochool which is
no% wholly under public ownership. Article of Amendment
XLVI, ratified in 1917, replaced Artiocle of Amendment XVIII,
deals with the same subject, and elaborates on 1it,

® James Bryoe, pp.eit., pp 174-191,
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Bection one of Chapter V concerns Harvard Univers
sity snd 1s of little conocern to this thesis., Section
two, however, clearly, but loosely, lays the foundation
upon which publie school educstion in the Commonwealth
has rested for one hundred and fifty years,

Entitled "The Encouragement of Literaturs, ste.®,
Section two reads ss follows:

Wisdom, and knowledge, as well 2s virtue,
diffused generally among the body of the people,
being necessary for the oreservation of theilr
rights and liberties; and as Vhese depend on
spreading the opportunities and sdvantasges of sdu-
cation in the varlous parte of the country, and
among the different orders of the reople, it ghall
be the duty of the legislature and magistrates, in
&ll future periods of this Commonwealth, to cherish
the intarests of literature and the sciences, and
all seminarles of them; especiamlly the university
st Cambridge, public schools snd grammayr schools
in the towns; to encourage private socletisg snd
public institutions, rewards and immunitles, for
the rromotion of agriculture, arts, sclencea, com-
meyce, trades, menufacturss, and s natursl hilstory
of the country; to countenance and inculcste the
srinciples of numanlty and general benavolencs,
public and private sharity, industry and frugslity,
nonesty and punctuallty in thelr deallngs; sincer-
1ty, geod humor, and gll soclirl afteot%gns, and
genercus sentiments among the people,

3. The Leglslature

The above quoted section of the Lonstitution indl-
cates the high esteem in which the people held educatlon

at the time of the orlginal ratification, and enunclates

10 &W&Ww of Hrgop-
ghugettg, Part 1I, Chapter 5, Section 2,
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e philosophy which permeated education throughout the
Commonwealth for more than a century. But, more important,
when 1% charges the legislature to cherigh, encourage,
countenance, snd inculoate wisdom, knowledge, and virtus
in a1l future periods of the Commonwealth; it places the
responsibllity for the educetion of the citizens squarely
upon the legislature,

Thue, the mandate to the legislature to supervise
education is two-fold: that of the positive charge enum-
erated sbove, and that of the inherent charge which 13
natural to 1%; for, when the pesople ratified the Consti-
lution they 4delegated all of their law-making powers to
the leglslature, Had they wished to do so they could
have placed restrictions on the power of the legislature.
8ince they chose not to ezerclise this option prior to
ratification, the power of the legislature over eduoa-
tion in the Commonwealth, so long ms it acts within the

framework of the Federal and state gonatitutions is

glenary.ll

a)
tion.- The legislature has always been consoious of 1ts
role in education and has recognized the importance of
universal education to a democracy. The preamble to an

Ast of 17892 shows this attitude clearly:

11 Thomas M. Goeley, pp,oit., pp.1-6,


http://Attltu.de

THE ROLE OF GOVERNMENT IN EDUCATION 9

Whereas the Constitution of this Common-
wealth, hath declared 1t to be the duty of the
Generai Court to provide for the eduaaglon of
youth and whereas a general dlspensgation of know-
ledge and virtue ia necesgsry to the prosgperity
ggm;;;:zaiggt?:.ggd the very exlstence of a

The second portion of this preamble emphaglzes the
principle that 1t i1s the duty of the legislature to enact
lavs which further the interests of the state and that
the good whiech comes to individuals as an accompanying
feature of the enactment ig of secondary importance,

In matters pertaining to education, the courts
have consistently ruled that this principle applies not
only to the legislaturs but also to the agent which it
has created for the purpose of acoomplisghing 1ts mission
to educate, the local school committee,

vhen a superintendent of schools who had dlsplayed
superior ability in the administration of the schools,
but had been unable to maintain harmonious relations with
the school committee was discharged and petitioned the
court to reinstate him, the court ruled that regardless
of his competency, and regardless of where the responsi-
bility for the lack of co-operation might lle, a better
school system could be obtained where there was s spirit

of harmony and co-operstion, between the superintendent

1789, Chapter 19,
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and the school committee. The ocourt went on to declars
that ... the committee in deciding whether a teacher or
a superintendent shall be removed are bound to aot for
the best interests of the town and the welfare of ite
publie sohools", 1S

b) The
Having the inherent suthority to operate the schools of

the Commonwealth as it saw fit, the legislature has dele-
gated a large share of the responsiblility for the actual
operation and supervision of the sohools to three subordin.
ate sgents: the town, the state department of education;
and local school committeeas,

The town is required by statute to msintain achools}4
and to provide the school committee with the funds which it
reguests for thelr oparation.lb Here the responsibility of
the town ends. The state department of education functions
largely as an administrative and supervisory body with
1ittle authority and limited dlscretion. The Commissioner
of ELducation 1s authorized to supervise "all educational

work supported in whole or in pert by the govornmont".ls

Sections 1.'é;"'
186 Ibid., Chapter 71, Zection 34,
16 1p14,, Chapter 69, Section 1.
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Insofar, however, as the regular public achools are concer-
ned, his duties involve the encouragement rather than
coercion of local authorities towards better educertional
pra@tiuns.lv The department is charged spscifiocally with
the collection and distribution of certain recorde, chiefly
dealing with attendance,lg and with the general supervision
of the manner in which all sohools within the Commonweslth,
private as well »g public, somply with the law.

It 1s to the loeml school bosrd, however, that

w19 has been

the "general charge of all public schools
dolegated. From the 2arliest times 1t hes been the policy
of the Commonwealth

..s to esgtablish a board elzcted dlrectly by the
people separate from other governing dboards of the
several municipslitles and to place the contreol of
public schools within the jurisdiction of that

body unhampered as to detsils of ~dministration eni
not subject to review by any other buagg or tribunal
85 t0 scts performed in good falth ...

The key words of thila quotation tsken from the
decision: of the Supreme Court of the Commonwealth in the
case of Leonard v, Springfield, "not subjeot to review by
any other bosrd or tribunal ss to acts performed in good

faith”, are indicative of the scope of the pewers possessed

17 ueners,
ter 69, Bection 1,
18 1pia., Chapter 72, Seotions 1,3,4,5,6, and 8,

19 1p1d., Chapter 71, Seetion 37.
ponard v, 8 i, 241 Mageachusetis 322,

AP Y. Springlid
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by the school committee snd of the broad latitude granted
to 1t in the conduct of the education at the looz) level,

This spparent autonomy of the school ccmmittees,
however, can be misleading. While it 1g true that the
breadth of power granted to the locsl committees lLins been
unusual, the legislature retains now, end during all
periods has retalned, comprlste authority over sduceticn in
the Commonwealth,

The totality of this authority is probeobly besgt
denonstrated by the fact that contreol of the schools was
originally granted to the selectmen of the town,?! taken
from them snd given to district achool committeem,zﬁ and
retarned again to the town school committees, #°

¥hen 2 taxpayer, who felt that hs was belng
unjustly taxed for the aupport of the schools?4 contested
the legslity of the latter move, the court declrred:

This objection 1s not well taken. The
laws in question were enacted in the legitimate
exercise of that power by which the lepislsture
may require the performances of certaln public
duties by d4ifferent municipal or politienl agencles
at 1ts diecretion, Before the enactment, sohool
districts were indeed quagi-ocorporations with the
power to hold property, to ralse money by taxatlon
for the support of achools, 2nd with certain
defined public duties, But they were public and
politiesl zs distinguicghed from private corpora-
tions, and thelr rights and powers were held at

the will of the legisglature, %o be modified or
abolished se public welfare might require. The

¥o0l.3,

23] Ghaptar 19 Section P

23 Lm., 1869, Chapters 110, 425,
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property held by them for public use was subject
to such disposition in the formation of the
Seatslature might see fit to maxe.58 ST

Hence, while the leglislature of ths Commonwealth
has seen fit to delegate broad powers to local school come
mittees, it has not relinguished, indeed it cannot reline
auish,ze any of 1ts inherent powvers, What authority i{ has
delegated, i1t can resolnd, alter or reclaim,

Perhaps the most striking exsmple of the power of
the legislature is found In & recent decision of the court
in the case of Gorman v, Peabody.2” The legislature, in
1916, granted to the city of Peabody a new charter bearing
a referendum provislon.ge Under the terms of the ocharter
a petition of protest against any “msasure”’ or part there-
of passed by the city council or school coumittee, signed
by a prescridbed number of reglstersed voters, and submiited
within twenty days after the passage of such measure, ren-
dered the measgure ipoperative, It was obligatory then on
the councll or committee to reconsider the challenged
measure and “entirely annul, repeal, or reseind®it; or
submit it to the qualified voters of the c¢ity, who must
pase or relect 1t by o msjority vote,

On October 2, 1941, the school Committee voted to

incresse the salary of esach publie school teacher then

26 & v, 8 er, 113 Maassachusettsg 45,
26 Thomas M, Cooley, op,eit., pp 224-239.
27 Gormen v, Pesbody, 312 izesachusetts 560.

=8 el fitnt '
Fal tute, 1216
Chapter 300. !
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employed by the city twe hundred dollars effective January 1,
1942, On October 18, under the suthority of the Agt to
Incorporate the City of Peabody*  a petition of protest,
signed by the required number of registered voters was pre-
sented to the Committee, The sald Committes, falled "con-
trary to the provigions of Speclal Statute 1916, Chapter
300" to annul, or repeal, or rescind the measure, and
falled to request the city council to have “"said vote or
measure” submitted to a2 vote of the quelified voters of the
city as required by the provisions of “said Chapter 300",
On November 19, the committee presented its bud-

get to the mayor as required by Jenersl lLews, Chapter 44,
3egtion 31A,%°

salary increszses, The mayor refused to inoclude this amount

including the amount required to pay for the

in his budget. Corman and others, being ten or more tax-
able inhabitants of ths City of Peabody, petitioned the
court under suthority of Chapter 71, Seotion 34,51 %o come

vel the city to include in the budget the amount requested

by the school comnittee,
In renderin 1ts declgion, the court snid, o2

When the legislature in 1916 gave the legal
voters of the City of Peabody the opportunity to
decide whether they would accept or reject the
proposed charter, it must be held to have been cognie
zant of the long line of declslons in thie Common-
woalth that had uniformly upheld the statutory

29 Agts of Merzamghusettg, Speclial tatute 1216,
Chapter 300.

30 General Laws of Mnagechugsetts (Ter,%d.), Chapter
44, 5, Bection 51A

31 Geners Wy aggachusetts (Ter, , Ghapter
71. Bection 34

‘32’@9;535 Y. P=2nbody, suprs, p.569,
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powers of schoogl committees, and when the provision
for the proposed referendum was inserted in the pro-
poeed charter, it was for no idle purposs, nor was
it & mere §eaturo. Provision was made for s protesgt
against a “"measure" or any part thereof, the word
"meagure® in connection with the school committee
being defined as a resolution, order or vote. If,
despite this referendum provision, the school com-
mittee, in the proper exsrcise of its statutory
duties is supreme, then the referendum rrovisions
would have little, 1f any, application. They derive
their vower in the first instance from the elsctorate,
and, if the legislzture, in its wisdom sees fit to
provide a reasonable and vroper check unon the exer-
cige of their statutory dutlies, such provisions

mugt be upheld,

This decision, limiting as it does, the scope of
powser of the locsl school committee in the face of three
centurles of traditlom,55 glves a clear indication of the
relationship between agent and master ss avplied to the
loecal school committee and the power which oreated 1it,
maintalns it, and which by an act can 1limit or abolish

it -- the legislature,
4. The Gourts and Education

Although the management of eduocation is exclusively
a funotion of the legislative branch of the government of
the Commonwealth, it must exsreige 1tas authority within the
framework of the Federal snd stnte constitutions., Conae-
quently the Supreme Court of the United Statesz and the
Supreme Court of Massschugetts have exerted strong influence

upon educatlional policy.

33 Leonard v. onringfield, supra, vp.529-830.
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a)

Supreme Court of thes United 3tates hms acted in educational
matters only when the constitutional rights of an indivi-
dual or corporation have besen impaired, Even with this
regstriction the Supreme Court has been petitioned to rule
upon the constitutionality of the enactments of the several
legislatures and thelr agents on scores of occasions.
While each Gecision has been conecerned with a matter of
considerable importance, and while eaoh has helped to
clarify the role of the various state leglslatures with
regard to the nsture of the control which they exercise
over education, an exhaustive study of thase declisions
would be beyond the scope of thisz thesis, Conseguently,
an effort has been mesde to cleasify theee decislons into
three major categories: decislons involving individual
rightg, the relationship between church and state, and

the segregation of public school pupils by race. Probe-
lemg involving the firsat category have generally been
decided on the basis of the interpretation of the Four-
teenth Auondmont;54 those involving churgh-state relation-
ships on the Ainterpretation of the Firsat Amendment.55 The
third category, segregation, could logically be included

54 Congtltution of the U States, Article
of Amendment XIV,

56 1pid,, Article of Amendment I,
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in the firet. Deoisions here have involved the Fourteenth
and the Pifth Amendments,°® However, decisions in thig
area, particularly those of recent months, have guch impor-
tant implications to the future of public educetion in the
United States that separate treatment geems justified,

From these major olassifications, key declsions,
which represent the present thinking of the court, have
been selected for presentation here. Bescause of the impact
which they have had on the public schools, not only of the
Commonwealth, but of her sister gtates as well, the situa-
tions whioh brought these problems before the court, and
egpecially the thinking of the courts are presented in as
much detall as the limitations of this thesis will permit,

The tg of ¢ v . = The right of the
parent to determine the type of education which he wishes
his child to receive was enunciated clearly in a declision
involving an Oregon statute in 1926, %7

In November, 1922, the legislature of the state of
38

Oregon enacted The which was to
become effective on 8eptember 1, 1926, The law reguired
every parent, guardian, or other person having control or
charge or custody of a child between the ages of elght

and sixteen years to gend him “to a public school for the

58 Th% Gggat%tgtmg of the United States, Articles
of Amendment and V,

w rigree £
Sisters, 268 U3 510.
58 Oregon Laws, 1992 amendment to BSection 5259,
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periocd of time a public school shall be held during the
surrent year'sg in the district in which the child resided,
unlege he had completed the eighth grade.

The Sooclety of the Sinters of the Holy MNames of
Jegus ard Mary, and the Board of Trustees of the Hill :{1li-
tary Academy (a companion case whish was decided in the
aame hearing)‘o each of whom had successfully conducted
schools within the gtate over a long period of time, sought
an injunction to the implementation of the act on the
grounds that they were being deprived of liberty and pro-
perty without due process of law as guaranteed by the Four-
teenth Amendmont.4l

The injunction wss granted snd was later upheld
by the Supreme Court of Oregon. The Stste appealed the
case to the Supreme Court of the United €tates, In upholding
the declsion of the lower courts, the Supreme Court adjudged
the Act of 1922 as "unreagonable" interference with the
liberty of parents and guardiang to direct the education
of their offspring. The clear-cut statement whioh follows
settled once and fTor all time the place of the parent in

education.

39 pierce v, 3ociety of i‘m&m supra, p.534.

] . . : et al. v, The Bosard of
Trustaes of 111 %1lﬂtprx Acq&gmx, 258 5 510.

41 Constitution of the United Btates, Article
of Amendment XIV,
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The fundamental theory of liberty upon
which all governments in thie Union repose excludes
any general power of the state to standardize its
c¢hildren by foroing them to accept instruction
from public teachers only. The child is not the
mere creature of the state; thosze who nurture him
and direct his destiny have the right, coupled with
the high duty, to recogg%ze andl prepsre him for
additional obiigations.

The right of the individual specifically to tesch
school and in general to follow the normal pursuite that
are essential to happiness 1s well 1llustrated in Meyer v.
the State of Nehrasg .45 The Nebraska legislature enacted
a lawv®? which prohibited any teacher in any private,
denominational, parochial, or public school from teaching
any sublect to any pupll or group of pupils, in any language
other than Znglish; and forbade the tesching of any foreign
language to any pupil prior to the time that he had completed
the eighth grade.

Meyer was tried and convieted of teaching the sub-
Ject "reading®" in the German language to a ten~year-old
boy who had not completed the eighth grade., When, upon
sppeal to the Supreme Court of Nebresks, his conviotion
was upheld, he appealed to the Supreme Court of the United
States on the grounds that his right to teach was belng

Jeopardized, and that consequently, he was belng deprived

42 prepge v. Soolety of Slaters. gupra, p.b535.
43 Meyer v, State of i , 262 Us 890.
44 Nebrngka, Lawg of 1910, Chapter 249,
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of hig rights without “due process of law" as guaranteed
by the Fourteenth Amendment,

In giving Ats declision, the court stated at the
outset that the decision must rest on the answer to the
cueation, “whether the statute, as construed and applied,
unreasonably infringes the liberty guaranteed to the plain-
tiff ... by the Fourteenth Amendment?.4%® The Fourteenth
Amendment states in part that no state shall "deprive any
person of life, liberty, or property without due process
of law" .46 1In giving ite declision, the court inoluded the
following:

Liberty denotes not merely freedom from
bodily restraint but also the right of the indivl-
dual to engage in any of the common ococupations
of life, to amcquire useful knowledge, to marry,
establish a home and bring up ochildren, to worship
God according to the dictates of his own conscience,
and gensrally to enjoy those privileges long recoge
nized at common law ns esaentisl 23 the ordorly
pursuit of happiness by frae men,

After claasifying teaching ss common, and 1indesd a comten-
dable occupation in 1life, the court went on to say ? ... his
right ... to teach and the right of parents to engage him

to instruct their children, we think are within the liberty

of the amandment“.48 The court concluded its declision by

43 weyer v, S9tnte of Nebraska, supra, p.s9¢.

48 The Constitution of the United States, Article
of Amendment XAIV,

47 ¥eyer v, State of Nobregks, supra, p.399.
48 Tv14., p.400,
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explaining, ss ‘it frequently doeg, the reasoning behind
1ts deoision:

That the state may do much, go very far,
indeed, in order to improve the quality of its
eitizens, physically, mentally and morally, 1s
clear; but the individual haa certain fundamental
rights which must be respected. The protection

of the gonstitutlon extends to all, to those who
speak other langusges as well as to those born
with English on the tongue. Perhaps it would be
highly advantageous if all had ready understanding
of our ordinary speech, but this casnnot be coerced
by methods which oconfliot with the constitution ...
a dosizsble end cannot be promoted by prohibited
means,

Although the Supreme Court of the United States
is fallible and occasionally renders decisions which
seem d1fficult to reconcile with other decisions, the
general application of the principle found in the last
sentence of the preceding paragraph has given to citizens
of the United States a type of personal protection hersto-
fore unknown in history,

The constitutional rights of the individual
teacher as well as other public officers and gtate employees
was the baslis of a 1952 decision of the Supreme Court in

the oase of Wieman et al, v, Updergraff et gl.so

The legislature of the state of Oklahoma passed a

statute51 in 1961 requiring sll publiec offisers and state

swployses to sertify under oath that they were not then and

¥y, Updergraff ot pl,, 344 UB 183,
., Tit.51, Sectlons 37.1-

5?’8 -
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had not been for the five years immediastely preceding, meme
bers of, or affililsted with, organizations listed by the
United 8tates Attorney-CGeneral or other authorized agencies
of the Federal government, as communist front or subversive
organizetions,

When certain members of the staff of the Oklahomas
Agriculturs=l and Yechanlical College refused to tske the
cath, action vas rresgsed in the Oklahoma courts to halt
thelr salaries, Defeated in the state Supreme Court, the
profesaors annealed to the United 3tates Junrems Court,

In over-ruling the state court, the Supreme Court
pointed out thst democratic government must defend i¥sel?
from the threat of disloyelty but must do go "without
infringing the freedoms that sre ultimate values of all
democratic 11v1ng“.52

The atatute in question was adjudged a violation of
the "due process* clause of the Fourteenth Amendment, “by
renson of an indiseriminate clsesification of people who
had belonged to such organizations, knowingly, =nd those
who had belonged unknowlngly.“ﬁ5

Church and state,.- Several of the originel thirteen

sgtatnegz were founded by men who had left Europe in order to

escape religious restrictions of one form or another, With

2 wieman v, Updergraff, gucra, o.188.
%% 1psa,, p.191.
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this experience of their ancestors in mind, the framers of
the Constitution took asteps to prevent such situstions
from arising in the United B8tates. This end was accompli-~
shed by the insertion of the First Amendment to the Consti-
fution, which states in part that "Congress shall make ro
law respecting an establishment of religlon, or prohibiting
the free exercise thereof;“.54

A number of intereesting educationel cages have
reached the Sumreme Court on the bhasis of alleged viols-
tions of the First Amendment,

Several state Supreme Courts, includirn. that of
uassaohusetta,55 had been asked to pass Judgement on the
policy of compelling students to sslute the Flag of the

United States. A 1942 declsion of the United S5tates Sup-

reme Court in the cage of West Virginia State Board of

Zducation et al, v, Barnette ot al °C settled the matter,
The Legislature of the S8tnte of West Virginis

passed a law in 194167 which required thnt certain courses,

54 The Constitutlon of the United States, Article
of Amendment I,

56 Nicholls v, Lynn, 297 Messachugetts 65; Common-
wealth v, Johnsop, 309 HMassachusetts 6€5.

6 wegt Virginia State Board of Education et al, V.
Barnette et aiff“a%ggﬁﬁi%24.

57 west Virginls Code, 1941 Supplement, rec,1734.
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which were intended to bring about a bipar understan’ing
of the privileges and responsibllities attendant upon
Amerdcan citizenship, be taught in all of the schools of
the state. A local board of >duca%ion uent a step further
and made a rule requiring all puplls to varticipate in =
pledge of allegiance to the flag, Failure to comply wns
clsagified as insubordination and resulted in expulsion.
Since the state hed a compulsory attendance law, the parants
of pupils f~iling to attend undar these circumstancesg  =re
guilty of a misdemeanour and weres li=ble to s fine snd/or
iaprisonmenst,

The =~velleas wore mermbers of the religsious =ect
known as Jehovah's “itnesses. Among their beliefs wag
included - liberal interpretation of Chapter twenty, verses
four and five of the Beok of ¥xodus, *Thou shalt not make
unto thee any graven lmage, or any likeness of anything
that i3 in herven above, or that 1g in the earth beneath,
or thzt 1s in the water under the earth; thou shalt not
bow Aown thyself to them nor serve them¥,

They considered the flag »s an "image* within the
scove of this command and refused to salute 1t,

In deciding in favor of the appellees the court
said,

*{ihe question is) ... whether such a cersmony so
touching matters of opinion and political attitude
may be lmposed upon the individual by official
suthority under powers committed to »ny golitieal
organization under our constitution ...

B8 W, Vipginis v. Bernette et nl., suprs, p.629,
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..o If there is any flxed ster in our
congtellation, 1t 1s that no officiel, high or
petty, omn presoribe what shall be orthodox in
politics, nationalism, or other matters of ovinion,
or force citizens to confess by word or act theilr
faith therein ...5%®

... ¥We think that the z2ction of the local
authorities in compelling ths flag salute a2nd
pledge transcends constitutionsl limitationc on
thelr power and invades the sphere of intalleoct
and spirit which it 1gs the purpose of the First
Amendment to our gonstitution to reserve from all
official control,®0

Ae & result of thilg declsion, although many states,
including Masaachusetts,sl atlll have statutes which require
teachers, periodically, to lead their pupils in s pledge
of allegiance to the flag, no pupil may be cotpelled to
take part in the ceremony., To date no teacher hass refused
to comply with the statute, It ig interecting to conjlecture,
in the light of this deci-ion, what the opinion ¢f the
gourts vould be 1f such » ~ituation were to mrise,

The First Anendment has figured in three recent
actions involving the extent to vhich co-operation betwaen
state schools znd religioue orgenlzations ia constitutional:
Everson v, The Stete Board gr‘Edggatlon§9 YoCollum v, The
Board of Zdugntion of Chemraign County,®%snd zorsoh ot sl, v.
Claugen et, 21.64

89 wWest Virginia v, Barnette, supra,, p.642.

60 1via,, p.s4z.
6l Qeneral laws of Magssoh % Tey,id, ), Chapter 71,
Section £9.

62 Ev on v ¢ State TDoard of Educstion, 350 U8 1,
83 dipols ox rel, Holollum v, Biaia of Education of

343 UB 306,
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Lvergon v, The State Board of Education, involved

a New Jersey Statute®® which authorizea looal school dig-

tricts to make rules and contracts for the transportation
of pupils te and from school,

Under the authority of the said statute, the
State Board of Cducation suthorized the reimbursement to
parents of money which they had apent for the tranaports-
tlon of their children to and from school on the regular
commercial transportation system. A portion of this money
was refunded to the parents of puplls who were attending
parochial schools,

The appellant filed suit challenging the right of
the 3tate Board of Education to reimburse the parents of
children attending parochial schools, on the grounds that
the practice violated the Fourteenth Amendment by "author-
1zing the state to take the private property of some and
to bestow it on others, to be used for thelilr private pure
posaa“;ae and the First Amendment by “foreing inhabitants
against their will to help to support schools which taught
the Catholle Faith® 67

Citing Coghrs . g State Board of
Egugnﬁggaﬁgs preceitent, the court declared that legislation

which facilitated the opportunity of n» child to receive a

gecular education serves a public purpose and that the

66 New Jersey lawg, 1941, chapter 161, p.581.
€6 nverson v, 3tate Board of Lducstlon, suprs, p.5.
87 Ipia., p.S.

68 Goohran v, Loulsisna btnte 3Josrd of iducation,
281 Ua 370,




THE ROLE OF CGOVEENMENT IN "DUCATION 27

case at bar mugt be consldered in euch light,

The court denlied the applicability of the Tour-

teenth Amendment to that situation by pointing out that,

when changing locnl conditions led state ~uthoritics to

feel that it was expedient to rrovide cervice: for citizons

vhich had not heretofore been provided, the “ourteenth

Amendment was no bar to tho exercise of their “‘nheorent

power to 30 act, Vith regard to the sllepged viclation of

the Pirgt Amendment the court said,

New Jersey cannot consistently with the
"establighment of religion® clause of the First
Amendnent contribute tax-ralged funds to the sur-ort
of an 1nstitution which teacheg the tenets and falth
of any church. O©On the other hand, the other language
of the amendment commands that New Jersey cannot
exclude Catholica, lutherans, Mohammedsns, Baptists,
Jews, Methodists, non-bellevers, Pregbyterians or
members of any o%her faith, becauge of their falth
or lesck of 1%, from ggcelving the benefits of public
welfare legislation,

... v& cannot say that the ‘ir:t Amend-
ment prohibits New Jersey from spending tax-raised
funds to pay the bus fares of perochlal school
pupils az a part of e general program under which
1t psys the fa;gs of pupil: attending public -nd
other aschools,

Having delivered its decislion in essence, the court

then undertook to anslyze the contention of the plaintif?

thet the First Amendment commanded a complete cleavage of

church and stets. The suggeoted interpretation, they

69 iZveraon v, otate Board, supra, p.l6.
70 1pid., p.l17.
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pointed out, when pressed to its ultimate conclusion, could
deprive citizens in the pursult of theirmwlipious sctivities
of all public gervices. The policeman direscting traffic
that they might enter thelr churches for services, the
firefighter protecting church property, the municipal
street, water, and sanltation departments, and other state
supported nublic service agencies would all met 1llegelly
when they contributed their services to a religious group.
Of course, ocutting off church achools from

these servioces, so separate and so indisputably

marked off from the religlious function, would maks

it more difficult for them to operate, But such 1ig

obviously not the purpose of the First Amendment,

That amendment requires the state to be neutrsl in

it relations with groups of religiocus bellievearsg and

non~believers; it does not require the state to be

their sdversary. State powver iz no more to be uged

80 as {o handicap religlons than it 1s to favor

them,?

The court actually settled this case on the prinei-
ple that, the Etate of New Jersey had the inherent right to
enact soclal welfare legislstion; but that once it had
enscted such legislatien, 1t could net, without viclating
the Fourteenth Amendment, execlude any segment of 1ts popu-
lation from the benefits of guch lsglalation by virtue of
a2 religious distinotion,

Heving given 1ts decision, without being forced to
go into the essence of the First Amendment, the Court then
undertook gratultously to give at least a pertial inter
pretation of the First Amendment., This was somewhat of a

71 Evers

Biate upra, p.i8.
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departure from customary procedure, vhich is to consider
only » situation s»necifically before it, nd to refuse
ruling on & hypothetical zituation.

Thie= opinlon, freely offered, 1n the eyes of at
leaet one of the justices,’Z came back to haunt the court
five years later.

The decisgion handed down in 1947 in the case of
el ¥, ot 2is No, 7 73 was one of the most
controversial of modern times. The Roard of Tducation of
5¢n00l Distrliet Lo, 71, in Champaign County, Illinols,
sdopted = program in 1340 by which clergymsn of the Fro-
testant, Catholic, and Jewlgh faltha entered the sachool
buildings once each week for the purpose of instructing
in the tenets of thelr respective religious faiths, Felli-
glon clasges were of thirty alnute: durstion and were
arranged %o colncide with the study perlods of the schools.
Upon the written request of parent or guardiasn, puplle
wors released from thelr gscular classes during that time
to attend religlous classes in the religlon of thelr
eholoe. Puplls vhose perents d1d not chooge %o have them

attend a religlous clazs remained behind in the regular

gecular classes,
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The plaintiff, a Mrs., Vashtl McCollum, dbrought
action against the Eocard of Hdusation on the grounds that
this "Joint pudlic-school religlous-group* program viols-
ted the First and Fourteenth Amendments to the United
States Constitution., The Courts of Illincis upheld the
Board of Education and the plaintiff appecled to the United
States Supreme Court,

In delivering its decision the court ssserted
that the facta of the cmse showed "the use of tax-supported
property for religlous instruction snd the cloze co-orera=
tion between the school authoritiss and the religious coun-
cil in promoting religious education®.”4 The decielion went
on to say that, under the circumgtances, the compulsory
sttendance law of the Btate of Illinols was undoubtedly an
ald to religlious eduostion, and thst there was, beyond all
question, %s utilization of the tax-established »nd texe
supported school system to aid religlous groupa to epread
their faith®. 75 The court then sald thet the progrem in
qusation fell "squarsly under the ban of the Firat Anend-
ment”,7® The court explained its declelion by citing

74 WoCollum v, fHohgol Distriet No,71, 333 US 207,

78 Ibad., p.210.
76 Ibad
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Noither a stste nor the Federal Govern-
ment oan, openly or secretly, psarticipate in the
affalrs of sny religlous organization or groupe
and vice versa, In the words of Jefferscn, the
olause ageinat the ostablishiment of religion by
law was intended to erest *a wall of saparation
between church and state’.77

Critieism of this decision stemmed chiefly fron
the interpretation of this Jeffers~snien phreoas, the "wuoll
of separation® between church and ntate, The dipsonting
opinion of Mr., Justice Reed exsmines thig intaryretation
and contragts it with the epirit of the declsion handed

down in Eye In viaw

of the controversy which this decision nrovoked portini

of hls dlssenting opinion are being included in ?-vendix 2.78

Four years later, corach et al, v. Clausen at sl.

posed another situstlon in which the eourt wags forced to
determine to whst extent the church and the atate might
co-operate.

The Board of Educaticn ef the City of Hew York
established a releaged time program for the religloun
edugation of public school children, Under the -rovi-
gions of the progrnm, puplls were, at the reguest of p-rents,
relesased from the public nchooln nne hour enrly one Jay n

wask to attend religious clmaeesg in the Pfnith of thelr

cholice,
77 HpGollum v, Schocl Distrist Ne,7 pel8.
oiting Lveraon V. State Board é«%mnﬂ'“ﬂéﬂ’h”ﬁ‘;“;ﬁ e Pis

78 MeCollun ¥, Jchool wistriet Ro,7), opinion of
Hp, Justice Heed, pp 238-286,
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“orach and others sought a review of the action
on the grounds that the program viclated the Iirst Amend-
ment to the Conatitution of the United 3tutes by placing
the welght snd influence of the publio schoole hehind =
program of religlious education., He further charged that
public school teachers were directly involved in the
program by virtue of the fagt that they kept a cheek on
the puplls relsased, and confirmed the atiendsnce of sald
pupils at the religious schools, He maintained that the
rezular classes came to a virtual hslt when the students
left for the religious gchool, "The school®, he sald,
“ia a erutoh on which the churches sre leaning for supncrt
in their religious training; without the co-operstion of
the schools this 'relesged time' program, 1ike the one in
the McCollum case, would be futile and tnetfective®, >0

The court, in asnouncing its decision, declored
that the program was unconstitutional only Af thes Gity »f
Kew York had prohibited "the free exercise of religlon®,
or had made a law "resgpecting an establishment of religion®
in violation of the lettsr or the spirit of the Fiprat
Amendmant.el

Commenting that religlous clasess were held out-
gide of the school buildings, and thst attendance or non-

attendance at religiocus instructlons wes a metier of free

80 zorsch et 1. v, Claugsen st el., 340 US 3086,
1 1pia,, p.309.
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cholce on the part of parent and the pupll, the court sald
that 1t would take "obtuse ressoning %o inject anhy lasue

0oy

of the "free exercise' of religion into the ,.. cnae® ™’

Moreover ... the court stated ... we do
not see how New York by thisg type of *released
time" program has made a law respscting an establi-
shment of religion within the meaning of the First
Amendment ... There cannot be the alightest doubt
that the First Amendment refleots the philosophy
that Church and State should be sepsrated, And so
far as interference with the "free exerclse" of
religion snd an “establishment" of religlon are
concerned, the separation must be complete and
unequivogal, The First Amendment, however, does
not say that in every and all respects there shsll
be a separation of Churoh and Btate. Hather, it
studiously defines the manner, the specific ways,
in which there shall (be) no concert, or union, or
dependency one on the other., That is the comnon
gense of the matter, Otherwligs thse state and
religion would be aliens to each othar -~ hostile,
sugpicious, and even unfriendly. Churcheg could
not be required to pay even property taxes, HMuni-
cipalities would not be permitted to rendsr flire
or police protection to religious groups., Follce-
men who helped parishionerg into thelr plsces of
worshlip would violate the conastitution, Iray:rs
in our leglialative halles, the appeals to the Al-~
mighty in the message of the Chilef Ixecutivs; ths
groclamatlon mzking Thanksgiving Day a holiday;

go help me God" in our courtroom oaths -- these
and all other references to the Almighty that run
through our lawg, our public rituals, our cere-
monies, would be flouting the irst Amendment, A
fortuitous athelstic or a2gnostic could esven objqet
to the supplication with whish the Court opens
each session: "Gogslove the United States and this
Honorable Court',

82 Zoraeh et sl. v, Cleusen e% al., p.3N9.

83 1pia., p.313.
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Contregting tanls deelulon wilta tLhe declaion in the
Mcuollum case, the court in order to make 1lts inter cefise
tien c¢lear, sald,

In the .lcCollua cage th: clagsroom« vai-
used for relipgious instructions and the force of
the public school wns uwsed to promote th=% instruo-
tion. Here, as we have said, the pudblic schools do
no morc than accommodate thelr schedules Lo a ro-
gram of outside religious instruction. We follow
the ¥:J21lum ¢332, but w2 connot sxpsand 1t to covar
the present released time program unleas separation
of <aurch and S2tate mean: thht public in.tltutiocus
ean make no adjustmenta of their schedules to
eccommodate the rallglous nzede of the pzorle, .o
cannot read into the Bill of Rights such a philo-
sophy of hostility to religion.94

kr. Justlice Jaciacn {is-ented .trorn.ly agtin:t
tnie “<elzlon, Fls analysls of tal effeet »f thr lvrsch
Czclelon apon tne princlyler l1oi< 2own in tae fcoollum
2]
cese 1: jresented in Apyondlx 3.”5

Tze net rosult of there three docecision:, wvarcon,
2Collum and Zorach, hrs been to maxXe very clesr the thinke
ing of the court th t the Jirst Amnsndment prohibits il
rarticlpation of the c¢trte in the a¥falr- of ¢ churci or
churches., ~xactly wiet constitutes guch participstion
is not as clear.

e gegregoatlon. — In May, 1954, he Ju, .rcemz
Court of the "inlted ltrntes handed down a sorlss of deci-
slons concerning the oroblem of segregation by rece in the
publiz aehools, which sre destined to cause basloc shen_ os

84 Zparch e% al, v, Cleusen et al., v.315.

85 Ibid,, opinion of Mr, Justice Jackaon, p.324,
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in the educatlonal policiea of several states, princlpslly
thoge lying in the southern part of the nntion,

Four of the cases, Brown et al, v, HBoard of wducaw
tion of Topeka,(Kaneag), Briges ot al, v. Elliot e% al.
(South Carolinam), Davig et al, v, Gounty ichool Board of
ard C t al, (V n , And Gebnart et sl,
y. Seton et al, QDglggggg)Be raached the court on appaal by

the plaintiffs that they were belng deprived of eaual “ro-

IO

ince

tection of the laws guaranteed by the ourfteenti Smendmsnt,
In the first thres cases denrivation was by reason of the
refussal of public school authoritles to admit negro studsnts
to the seme schools vhich whilte children altended, In Lhe
fourth c=zge, the Jzlaware case, hegro students were balng
admitted to the public schools on an equsl basis with the
white puplile, but 1t wes intimeted that they were belng so
admitted only beceuse the schools for negrogs were inferior,
and that es soon gs they should be mede equal to the ®white!
schoels, negroes would be forced to attend them,

The states Justiflied the polisy of segregation on
the basie of the %eeparate but equal fecilitles® doctrine
enunclated by the Supreme Court in the oese of Flessy v,

Ferguson in 1896,

B g1 2 € % . 5} £ ﬂ'ggl! I:E @t &l
v, Belton gt g;&, 34 al incluaaﬂ 1n rnn dagilrion).

87 plessy v. Pergusen, 163 US 637,
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In reaching 1ts decieion the court reviewed the
history of the Fourteenth Amendment, tracing its letter and
ite spirit from the time of its adoption in 1868, through
the Plegay v, Fergugon decialon, with its "separate but
egual facilities" conclusion, down to the nresent time.
After polnting out the importance of sducation to ths nation
and the 1nd1v16ua1,88 the eourt posed for 1tself this ques-
tion: "Does segregation of childrem in public schools
solely on the basis of race, even though the physical frei-
lities and other "tangible" factors may be equal, deprive
the children of the minority groups of saual educational
opportunities?"8? The question was anawered by the simple
statement "We believe that 1t dces",90

Citing as precedent Sipuel v, University of Okla-

2&@&;91 ﬁﬁ&ﬂiﬁwxl_ﬁéxﬂisngg and Molaurin
Regeg§g.95 8ll recent oages in which i1t had baen held that

Chlahonms Dtate

segregation of negroes at the graduate school levsl was
inhersntly unequsl, the court ztalted that the considerations

which applied 1in these csapes

... Bapply with equal ferce to children in grade and
high schools. To asparste them from others of simi-
lar age and gualifications solely bacause of thelr
rece generates a {eeling of Inforliority ss to their
gtatus in the community that may affect their hesrts

86 Brown v _%ggﬂiig;ﬂgggat;gﬂ f Tnosks, ate.,
, p.493 (quoted in part at page 2 of thia thesls, comment
nf 4r, Chief Justiee “arren),
89 Ibid.
90 Ibid.
91 gipuel v, University of Oklshoms, 3%2 U8 g%1,

s2 Bwentt v, Painter, 332 US 628,
83 Holsaurin v, Oklahoma, 339 US 627




THE ROLE OF GOVERNMENT IN ZDUCATION o7

and minda in a way unlikely over to be undone,
The effeot of this separation on tholr 2duantion.l
opportunities was well stated by a finding in the
Kangas eourt which novarthaleqs felt comnelled
to rale ageainst the Negro plaintiffas;
"Sagregation of white and colored chilidrsn
in public schools has a detrimental effeoct
upon ths aolored children. Th2 impact
ig greater when it has the sanction of law:
for the poliey of servarrting the rac=ss 1z
usually interpreted as denoting the infer-
lority of the negro sroup., A gense o? in-
Terlority affects the motivation of = child
%0 learn., Fegregation with the sanction of
law, therefore, has a tendency to retard
the sducation and rental devslonnant of
negro children and toc deprive them of some
of the bonefite they rould receive in a
racially integrated school syetem?94
‘hstaver may heve bhaen the gxtent of proychologicsl
knowledge at the time of 2 i) this
finding i3 amply supported by modern aut rity. Any

language in Flessy v. Fergugon conirary to this
finding 1s rsjected,

We eonclude that in the field of -ublie
sducation tne doctrine of “separate but equall
has no place, Separate aducsationsl frcil1iti=g are
inherently unegqual, Therefore, we hold that the
=laintiffs and others 2imllarly situnted for whon
the actions have been brought are, by reason of the
gegregation complnined of, deprived of the =qual
protection gf the laws guaranteed by the Fourteenth
Amendmont.g

The foragoing c¢lear-cut declasion mat the question

of segragation in the public schools hend-on, It onded a

system of education which has prevailed in most of thse

gsoutharn states since tha Civil “ar, and in so doing 1t

94 Brown v, Board of ‘dugntion of Tonexn, suprs,

D.494,

25 1h14., p.495.
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posed 2 serious problem of raadjuatment for these states.
Realizing the Aifficulties which the states will encounter
in effecting this reconversion, ths Court has not ss yat
set a deadline date for the completion of said reconversion,

A compenion cacsn, Bolling et o3, v, Uharpe et al. 96

was decided in the seme Judgement, but wes glven separste
treatment, Arising in the Digtrict of Columbls, where the
Fourteenth Amendment ig inspplicable, this case was declded
slong much the same lines as 1ts companiong, excevting

that both plea and decision were bassed on the *due nrocass"
clsuge of the Fifth Ammndm@nt.97 Summarizing briefly its
reasoning in the foregoing casea, the Court said, "In view
of our declsion that the Conatlitution prohibits the st-tes
from meintaining soclally segregated echools, it would be
unthinkable that the seme Constitution would impose a

lesser duty on the Federal Government, 98

- The

Supreme Court of Miuggachusgetts, like the United SBtates
fSupreme Court, has seted in efucstional metters cnly in cmses
where a personal right is involved, where there is improper
ugurpation of suthority, or wvhere there 1a derelioction of

atatutorily impossd duty.

86 Bolling at_a;‘ v, Sharpe ot al., 247 U3 183,

ple
Federal Government that the Fourteenth Amendment places on
the state governments.)
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When the constitutionality of the statute’ - which
compels the town to provide the financial support regues-
ted by the school committee for the achools was challenged,
on the grounds that the naturs of the statute gave to the
¢ourts functions of an adainistrative as well as a Judicial
nature; the court answered,

It (the statute) does not purport to trans-
fer to the Judloelsry =ny question of expediency
as to appropriations or to require the court to
enter into conalderation of municipal volicy or
the flnanclal sdminigtration of a oity or town,
The Court, however, is required to datermine
whether the requirements of (the ststuta) have
been met,

The Courts will not interfere in matters of policy. -
Cn many occesions, the courts have baen petitioned to 2ver-
rule the decision of s achool committse in situctions in-
volving mettere of policy 2xclusively, but 1t hes never done
80,

The crses of Barnerd v, Sholburnel®l -na rstson v.
Cambriggeloz both involving ellsged unls»ful exclusion from

the public schoola are 2zawples of the applicrtion of this
rrinciple, In Bzrnsrd v, Zhelburpe the trial judge charged

99 genoral Laws of Mnggachuse tg (Ter.%d,) Chapter
71, Sestion 34, ga Amended by hets of 193¢, Chapter 204,
(The 1939 amendment radleally changed the penalty forfailure
on the part of the municipality to support the rublic schools,
thus precipitating the above dispute.)

100 yiayes v. Brogkton, 313 Massachusetts 845,
10 Bsrngrdq v, Shalburnme, £16 Mvssachusetts 19,

102 Watson v. Uambridpe, 157 “aszachusetta, 561,
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the Jury to answer two questions.lﬂa the first ocuestion
being "Was the plaintiff exoluded from the publie schools
of the town of Chelburne?®, The second question wna, "If
the jury answer that he wes excluded from the publie :chools,
what was the ground for exclusion?". The jury snswered to
the first question, *He wae®; and to the second, "His
standing in school not bsing high enocugh, such facta howe
aver, in the minds of the jury not sustained by the «v)dence".
¥hen the declsion was brought to the Hupreme Court for rae-
view, the judges saild
It wuld seem from the latter part of ths

answer of the Jjury to the gecond question that the

trial proceeded upon the theory that the jury had

powar %o pess upon the inquiry whether in fact the

plaintiff was delincuent in hle studieg, snd thus

revige the conelusion of the school committse in

this regpect., But tfaz wag a matier plainly oute
side their rrovince,lC

In ¥gtson v, ngb;;ggaloﬁ the ocourt pointed out

that, since the general supervislon of the publie sohools
was lmpoged upon the schwol committes by mtatuta}ﬂs the
question of whether tne presence in a school of sny indivi-
dual wis detrimental (o the wolfare of the sehool was one

which the committose must answer; and that as long as thay

103 parpard v. 3helburns, suora, p.=2l.
104 Barpard v, shelburne, gupra, p.=22.
105 watmon y, Sembricge, supra.

108 ot of 1886, Chepter 238, Jsction 2, (Fower
enersl Lews of Mags o (Tor.Ed.), Chapter 71,

ALIIRBR 66

Gection 34,)
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honestly attempted to disoharge their astatutory obligation,
no "Jjury composed of men of no speclal fitness to declde
educatlional questions should ... be permitted to say that
their answer %sa wrong“.lev
An unusual case in which the ocourt was petitioned
to change a methed of olassroom procedurs was pr@santea to
the court as a tort action against the town of Wakefield

for the alleged unlawful exelusion of a high school pupill.

8
In ¥ulff v, ggggg;g;glo the plaintiff wag a menber of a

bookkeeping class., The elerical work of correcting sssign-
ments 1n the class was delegated By the temcher to a pupil
vho eompared the written answers of ths clsss with the
answers in a "Key Book" and then marked them "right" or
"wrong®. When an answer of the plaintiff was marked “wrong"
she worked on the problem for ten days and then submitted
1t agaln. Once again the answer wae merked ®wrong®. After
working for asncther ten days on the problem, she aubmitted
the same answer to the teacher who said that 1t was "right®,
The parents of the plaintiff, explaining that their
daughter had suffered much wmental anguish and concern be-
cause of the error of the pupil correcter, requested first
the principal, then the asupsrintendent, and finally the
achool committee to direct that only the teacher would core
rect the work of their dsughter, At the same time they

107 watgon v. Cambridge, supra, p.563.
108 wu1er v, Uskeflsld, 221 Massachusetts 427,
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proteated in general, the correcting procedure used in the
class. When the %wo offiaiale and the committes refused
to grant his requeat, the father then reguested the commit-
tee to exouse his daughter from attending the bookkeeping
class. This request was algo refused, Abgenting herself
from the olaas without authorization, the girl was threa-
tened with suspensiom, Remaining obdurate, she was sus~
pended, Her father then petitioned the court to reinatate
hls daughter, and to order that the method of eorrecting
used in the bookkeeping class be ohanged. In ruling on the
case, the court sald,
The reel and wvital queation 1s not whether

the plaintiff is guilty of missonduct in refueing

to attend her clags, but whether a parent heag the

right %o say a cartaln method of Yteaching any

given course of atudy shall be pursued, The ques-

tion answvere 1%self, Wers it otherwige, should

several parents hold diverse epiniong ail must

yield to one or confusion and fallurs follow., The

determination of the groqaﬁura and the management

and direction of puplle and studies in this Common-

wealth rests in wige dlseretion and sound

Judgement of teacher snd achool commitiee, whose

asction in these reapects 1£aant subject to the

supervigion of this court,

Although holding fast to the. principle that the
court had no funetion to interfere with the digcretionary
act of a school sommittee dlscharging 1ts statutory obli-
gation, the court, in this case, could not help commenting
that the practice of pupll corrsotion, slthough possibly
unavoidable under the ciroumstances, was inadvisable and

fraught with danger,i10

1099 wulrt v, Wakef4#ld, p.429,

119 tvnia,, p.4a20.
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As the

decislons of the Supreme Court of the United ~tates have
established princlples which have guided the sctions of the
school ~yatems of the eaveral statea, &5 too havae cartsin
key decislions of the Supreme Court of Massachusetts gulded
the legislature of the Commonwesnlth snd its szvents in the
conduct of educstion in the Eay State.

Since the imrlicstionsg of theme decisions +ill bhe
developed fully in succeeding cheuters, » detsileld Ficcuge
slon of them at this point would secem to be inarrrorriate,

Lovever, declsions in key cmses rhave eveloped
thres clearly dlecernible trends in the educetional prac-
ticeg of ths stzte, mnd an enumeretion of these iLrends
would geem tc be demanded here, The important trends sre
these:

1, LEdueeticon is & fuﬁctii§ of the state snd not of
the local government, 1

2. The vowers of local sﬁ%gal comnittess have been
very broadly defined.

i Leonsrd v, opringfield, 241 Meqqachusetts 325;
t v, Fe , ~91 Wasaachu&ette 62; Lchool PAstrigt v
gz;gg, B3 Heasachusgetts 49; ;ghazington v, Lveleth, P4
Maagachusetts 106; Jewell v, Abbington, 84 knssachusetts 592,
Wood v, FHedfield, 123 Meaaachus@tta 645; Aawson v, ..penger

117 Mmasachusetts 40; R%igg . _ioburn, #11 Messachucctts 579;
Gormsn v. Peabody, 312 Hpssachusetts 560,
112 Gotter v, Chelses, 359 Massachusetts 314; Ave-

%gl} Ve Nayﬁurzgg%t 241 Magaachusetts 333; fpllly v, Uoburn,
4 Hassachusetis (12 ﬁllan) 127; le a 4 eld, 241
Maggachusetts 523; v ] Pall River,K 310 Massa-~

ehusetts 74.
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3. The right to education is not an unqualified
right, but a right which imposes Egon the
beneficiary certain obligations,l

Fumnery

While the founding fathers of the American iepube
lic saw fit, in their wisdom, to recerve to esch rrcusctive
stato the right to aducate its cltizena, the Federal
government hes always evinced n henlthy intere:t in the
problems of education,

The neople of the Commonwenlth of Wessachusatts
through the z2tzte constitutlion d=alonated the «t-te 1724 g
lature a2s its agent in the conduct of ~duceation. The
loglslature has from the earlieat dnys of the Fapubliec
be~n awars of 1%e responsibility in edusstional mattere and
has exerclsed the power, thus inherently granted to 1t by

the Constitution, with vigor. Tt hes deleg=ted much of

the responsibllity for the condust of the sehools to various

agents; notably, to the local school committee,

“he iupreme Court of the United .tmtes hos jonl-
oucly ouasrded the con.tlitutional ripghts of individual: - nd
corverations; ~nd through 1ts declsions, notebly those

interpreting the ¥First snd fourteenth Amendments to the

113 Rusgell v, Lynnfield, 115 Massachusett: 365;
wulff v, Wakefleld, 221 Msgaachusetts 427; Cerr v, The In-
habitants of Lighton, 279 Magsachusebts <043 Gherman v,

habi
The Inhnbitente cf Charlestouwn, B2 Hassachusstts (6 Cughing

160; Spesr v. Cummings, 40 Massachusatts (23 Plckering)

*>

)
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hags defined the limits
of power which may be exercised by the leglislature of the

Commonwealth, and the resneotive leglal-turer of her gicter
stetes,

The role of the Suprems Court of the Conmonwealth
ol Jingsnchusetts in helping te form the eduesrtionsl
policlies of the Commonwealth which has been intimated nrre

will be developed more fully in succesding charteres,



CHAPTER II

THI NATURE AND LEGAL STATUS QOF THD
SCHOOL COMMITTEE

It 1s the purpose of this chapter to 2stsblisgh
the nature and the legsl status of the school commitbes
as 1t exlsts today. Howevsr, to understand fully the
character of the committes as 1t is today, 1t 1s =2g9sen-
tial to know somaething of the varlous sgencies from
which 1t hasg avolved,

The school committes, which in 1ts »resent foru
has existed for approximately geventy years, 1s the cule
minstion of tnree centuries of growth. During thig
time various agencles managed the affalre of the public
schools of the Commonwealth, Throughout all of this
period there was aome resemblance of the controlling
bodlaes to the present school commlttee, AL tlimesg this
likenegs was very marked; st other times 1% wrs socar-
cely recognizable,

The first portion of this ohepter vwill sttempt
to survey the evolutionary process from which the conten.
perery schcol commitiee has emerged. The remsinder of
the ohapter will concern itself with the legal nature

and status of the present aschool committec and of tae
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men who conatitute ite membership. A special emphaszis
will be placed upon the reolstionghip of the achool commlte
tes to the municipality, » relstionaship which has beon

the eource of muoh litile:xtion Auring the paaet hinlf contury.
1. The Tvolution ¢oF the School Committee

The Puritans who settled in Mecgzachusetts Ray
Colony were a relatively well educated group of people,l
Congequently, from the earlisst timee, they were keenly
avare of the need for an educated cltizenry, if the new
colony were to flourigh.

Six years after the 2¢tablighment of the colony
in 1630, near whet 1s now the city of Boston, thay
founded Harvard Callege.z It would be 4ilfficult to ovar-
emphasize the role of this school in the development of
the Commonwealth,

A sufficlent indlicrtlon of the estesm in which
it wag held by the founding fathers of the Commonwaselth
and thelr descencants mey be drazwn from the fect that
Part II, Chapter V, Sectlon I, of the Constltution of
17805 1s devoted sxoclueively to the preservation of the
fnstitution xnown as ilarvard College,

1 Albert Bushnaell Hart, “ditor, Th: Comncnwealth

Hiztory of @ hygetts, Vol , First Qgiggg of Magsachu-
%ﬁtég Bay, igogﬂ%ggg, New York, The tates Hisgtory Co,,

907-98, pp 21-82,53-64, 337-359,
2 Igig., p.384.

3 The Constitutlon of the Commpnwesnlth of Jnggsa
ghugetta, Fart II, Chapler ¥V, lection I,
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Harvard College, ms such, 1s not pertinent to
this thesis, which concerns itgelf with the rublic schools
of the Commonwealth, Havever, it is » ,ymbol, and inica-
tion, of the regard in vtch eduration h-o beon hold in
the CorLionwealth from the earllest days of the Colony.

Uarly Leglel~tion.- &n excellent sxampls of this
regard for Leernin- 19 found ir the fir-t colony-:ide
education=1 legi«l-tion, The law of 1647 ex-r¢ .ned in
its preamble »n rlarm over the faet thnt nany sorents
“nd masters were ghowing great neprlsot "An training up
their children in learning, + l-bor + other lmplyments
vhich may be nroffiteble to the zommon nerlth“.4 'ne
8611 law placed u=on *ye chosen men® {(thr gelectmon)
of every town the obligation ~f cheekin:- unon —ar-nts
an® mngters to determine whotber the yvrerntse wore pro-
viding pronerly for the educntion of their children,
"sarecinlly of thelr abllity te read + underzt-nd the
principles of ralicion + the ¢ nit-1 leweg of their coun-
try*.5 The seleatmen in the enforcersnt of this law sore
ampowered to lavy finee upen nogligent ;-rents and in
axtreme cages to toke the ochildren frou such »rrent: and
to turn them over to nmasters who would zes to theil

aduantion,

4 ﬂnthaniel % »hartlaff iggords of tog Jovarnor

) | pchuae Bgy in Wey .nglamd, Vol.Z
1640_1649 ﬁoaton fvmmam :mm, 1863, p.6.

5 Ibid,, p
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The original law of education then, in ity essence,
left the training of the young in the hands of the varente;
but the anforgement of the lew was delegated to the
selectmen,

Mive years lalor the Leglslature, feariul that
learning might be "burled in ye grave of or lathrs in ye

n € ordered thet ssch town =g 1% incrergsd to in-

churchas”,
clude B houssholders should =ppoint a temcher “to tsach
such children as shall reesorte te him %o write and re&da”.v
I¢ further mrovided, that ns esch town incressed to one
hundred houssheclders, 1t chould "set up & gramer schools,
ye maer. theraof being auble %o instruct youth s« far s«
they may pe fitted for ye University,®.® This new law
took education from the hands of the parents and placed
it in the hands of the town., Although At 4i4 not indi-
cate 7 s»ooeilic agency Lo oversae the aducetion of the
young, by infersnce, it rlsced it in the hends of the
selectuen of the town,

This inferentisl authority was made sxplicit in
the law of 16549 which “elegated to the selectmen the

zuthority to eelect terchors for the town schools,

8 S3hurtleff, on.clt., p.7
? 1Ibid., p.208.
8 Ibid,, p.704.

9 Nethaniel 5. Shurtleff, Reords of the Sovarnor
11) £} hupetts Doy in New Dnolas
“illiam white, 1064, pp, 343wdd

Vol.3, 1644-1€57, Eoston,
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Originally, then, the ocontrol of education had
been placed in the hands of the parents, but from the
earllest days the selectmen of tha town h»d rlayed an
important role in the conduct of alucation,

The positlon of authority of the town selectmen
in the affalr of education remained the same for about
fifty years.,

This power wrga tempered considerably by an act
of the leglslature in 1701,%0 wnich mnde the local mini-
ster together with the minlisgters of two nelghboring towns,
the agents from whom a2 prospective grammar school meantery
must obtain a certificate of competency. This new mot
for all practical purposes established a coalition of
ministers and selectmen v oversee the welfare of the

public schools.

A Zhifting Population.,- From th2 time of the
settlement of the Colony into th~ early yoars of the
eighteenth century the populstion, nrimarily for cscurity
apainst Indian sttacks, hed tended to cluster in o ocom-
pact group around the center of the town, l.ach town hnd
been mble to meet 1tz eduantlional obli~tions by maln-

taining a2 center-towvn school or ~chocls.

10

2 8 - yinge o

BEREGIABE
Section 2.

16,
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As the frontier of the atate moved westward and
the danger fron Indian attaok ceased tc be a faoctor,
families moved further and further from the town proper,

Thig dispersion of the population meant that
many puplls no longer had access to the town school, 'n
effort te meet this new situation was the so-called
"travelling school®. The master would travel to schouls
loceted at different polnts within the townshlip and would
give inatruction for & certaln period of time in eacl,
The length of the period was usually determinasd by the
nunber of taxpayers whose children attended epch school,
Consequently school might "keep® in one district for six
monthe and in another for six weeks, The defects of thils
plan wers soon obviocuag, Lo one wag satizfled, and the
plan was gquickly diseontinued, 1l

Duaring the sseventh decade of the century, parl-
shes end precincts began to meintain schools., This wag
gome improvement upon the centrel school, but since
churches tended to be located in the mors heavily popu-
lated areas, easy scceas to sducationsl oovnortunities
was 6t11l denled to many. This plan continued to be pop-

ular throughout the way years and remained in force until

1788. The nministers and precinct lesders were the chief
12

overseers of these smhoolm.

New fork Avpletan,

12 Fourt eport_of g _secratary of the
Board of wdugellon, Haetan Dutton 4 Yyentworth, 1141, p 1%7.
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Bahool Diatriots.- In 1769 the Legislature, dls-
satisfied with existing educ:tional o nditions, faced
the problem of shifting ponulation sauarely by snacting
2 law which ~ermitted th~ individual towns te set up and
eatablisgh the limits of school diatriots within thwir
bcundpries.la

This law had far-reaching effects, Witn 1ts
enrctment, the state established a new politic-l sub-
divielion, the school élstrict, <here rrevisusly tne ‘own
h-4 cenatitutsd one political agency <f the ctate, now,
when 1t divided itzelf, under the authority of the sta-
tute, into school dirtriet:, asch of the newly ocr-ated
Al1stricts becama = yollitical antity in itealr,

A3 such they took 2n 2 guasl-corporste status
vhich lnoluded the power te sue and Lo be sued; to wuy,
to sell, and to hold land; %to negotiate contraets; sni
to rerform thore nther corporste acts which were < racn.
ti2l to ths fulfillment o their atatutory mandm?e.14

That the school dlstrict po-sesaed nherent cor-
porate powers wes ohallenged in the csse of tho Inheabitants

of the PVeurth ‘chool Tistrict of Humford v, “ogd, ir 1616}5

13 bg 8 0p nsparchusetie, 1VEC, chapter 10.

Qam V. ‘1\;"]6‘31'(1"'
’1P’arin“ fipat : ~rish of

Modf . habltants of Medf: 1, 98 Maﬁaaohusetts (21
Fiekering 169; Bplker v, “00d, 3 Mrgsachuanttg 419; 3tough-
ton v, Atherton, 83 Mesammzchusetts {17 Jetomlfa) 100 Lom~

1
bgig v, freogk 60 ¥sssachusetts (¢ Metcalf) bOL7; Beiley v,

1lburn, 51 %éaqaahusatta (10 Matowlf) 174; M1l v, The
21ty of Foaton, 172 ¥ :osonusotts T40,

15 Inﬂﬂbﬁt&ﬂt% of the "curth “shonl "istrint of
ot Magsachusetts, 152,



http://Ple.tr

NATURE AND LEQGAL STATUS OF THE COHMITTEE 63

The defendant, Yood, refused to honor s contrsot under
terms of whioh he had agreed to erect a schoolhouse on
land which the distriot had lessed from him, Y%hen the
district brought swit against him, he based hig defense
en the sllegation that the sochool district was not a
gorporation snd consequently had no powar to sue,

The oourt, in ruling for the plaintiffs, stated
that school districts *may be considered under our insti-
tutions as quasi-corporations, with limited powers,
coextensive with the dutles imposed upon them by atatute
or ustge ... The same may be gald of 211 the numerous
corporetions which have been from time to time created
by various acts of the leglslature; »1l of them enjoying
the power which ls expressly bestowed upon them; 2nd per-
haps in all instantes vhere the Act 1s silent, —vesessing
by neceagary impllioation, the suthority whilch iz requl-
site to sxeoute the purposes of thelr oreation®, 18

This Ascision made explicit what had beon the in-
herent, but untested, status of the 4ilstrict -- the status
of a quasi-corporation with that powsr which 1s cssential
to all cerporations, the power to =sue and the liablility
to be aued,

From 1789 to 1826 the educational affairs of the
school 4lstricts were carried on by committees elaeated

18 1phabitents of the F » :
Lhe Youpth Ioh Dlstricts
Rumford v, Yood, 1T Massachusetts 190, 20l A8

S
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or appointed at town meeting for general educational
supervision or for =specific asslgnments,

It 1a import-.nt Lo remember at thls polint that
the Act of 17688, whioh hsd suthorized the formation of
achoel digtricte vas e permiasgive mct, No clty or town
waa obliged to dlastrict itself, and nsny, rrinclpally
the larger citles and the more conmpact towns, 4ld not
do so. These communities continued to operate thelr
schools under the coalition committess of ministers and
selectmen established through the Act of 1?01;17 or

under the precincteparish sysztem of the 1770 period.

The Z2chocel Committee.- Hoth of these gystams
vere unwieldy. Consequently, in the early yesrs of the
nineteenth century seversl towns appointed special com-
mittees Vo supervise the scheols, OUn June 20, 1828, Lhe
legiglature pasased an act giving thece exisgting coumiliees
legal atatusl® and on Marsh 10 of the following year, a
lavw wag enacted making it obligatory upon every town to
choose "a board of achool committee, which shall have
the general charge and superintendence of »ll the public

gscheols in town“.lg

17
Mgggggﬁggﬁbtg 2aY.,
Section 2,

18 of HMmgsachugetts, 1826, Chaptuer
143, Yection 5.

19 Fevlged Statutes of Massachusetty,

Chapter 23, Seation 1,
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The same chapter also provided that every town,
which had divided itgelf into school dlatricts, should
elect, together with the town achool committee, one wen
from each Algtrict to be e igneted ~< the rruodential
echool committee for that ~i~trict, The yrudentiel
committees wag to

keep the cchool housge of guch fletrict in rood
order, at the expense ©of the distriet, provide
fuel and 11 other thinge necegzary for the
comfort of the scholars therein; select and
gontrzet with s school tracher for tho Aletricet;
and glve such ilnformstion and escosistance to the
school committee of the town ze mey be nescecg-ry
to 814 them in thgodizeharga of the 4utleg
recuired of them,

Thege Lsws, for the firat time, veected the con-
trol of the rublic -chools in the %ands of men aspecifi-
cally chosen by the elsctorsts for thet teosk snd unhan-
pered by the weizht of =2ny other municl el “uties,

Tor the cltie- ~nd towne which -ad not adopted
ths 4istrict aystem, thege 2ctsg roprazented « narked
gsdvance toward the golution of the . roblem of -ublio
School Administr-tion, ~For the gchool Ytatrict towns,
1t placed edus~tion into ths hends +f teonle aleoted
esneclslly for that nurpose, whleh vas yood; but, vnfor-
tunately, 1% 4ivided the authority between the town com-
mittne and the prudential committee. This 123 teo

confusion,

20 nevimed Statutes of fr1gachusetts, Thaptar 23,
Secticon 75,
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The new legislation, and statutes snaoted in the
immediately succesding sassions of tho leglslature, encom-
paesed many loglonl dlaorepancies, Tor exampla, the —ru-
dential committes could seleoct = teaoher,21 but the town

ye
LL

commitiae could disoharge him; tha town committze nnd
*genaral change and superintendencs of 411 the yuublic
gchools An tmm",25 but tho >rudential committes gould
select and suparvige the orerstion of ths school hruses, *%
In actual practice the rrudentisl commlttee
played the greater rols in aanazing the schools of the
distriot,
One of the most intere-ting cagec to -ri.» from
this sonfusion wos tie c-se of "The Inhabitsnts of tha
Kinth School Digtriet in “eymouth v. Loud g% al, = This

wag a tort action brought agelnst ts-s defendants wio

wers menmbars of the town -chool coamittes for zll-gadly
"broaking and entering® the school house of tha Alstriot,
In July the voters of tha distrioct instructed

thoir prudential committes %o cloze the dlstri:s schonld

21 [loviged 3tstutes of sassachusetts, Chantar 23,
Section 25,

22 Actg of Mnagechuaetla, 1844, ‘ectlon 77,

23 hevy 5 gg of Magy u ta, “hanter 23,
Seotion 10,

24 1Ibid., seation 2B,
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for one dmy so that the teachers might nttend s picnic
of the Sons of Temperance, an organization of which they

wvere members, During the previous March, the scheol com-
mittee of the town hed vassed a resolution to the effeat

that *no school shall be suspended during any school day

without the permiegion of the Committee having charge

cf the same”.es

In complisnce with the vote of his conatituents,
the prudentinl committes-man took the key from the
teachers on the day rwrlor to the picnic and locked the
achool; »nd, at the same time authorized the teachsrs
to attend the nicnie.

“inoce no request had been made of the town cownit-
tee to suspend ths school, loud and others, consgtituting
n majority of the town commitiee requested thz key, that
they might open the achool to teachers and pupilsz for
classes on the day of the nromosed suspension, When the
nrodentisl comnittea-man refused to give them the key,
ther broke a window, forced entrmnoce, and opened the
school to such teachers and opupils ag were present,

The tort sction followed,

The oourt mled for the defendants —ointing out
that the voters of the town had no suthority to instruct
the prudential committes to perform an act whleh was

26 Inhobitants of the Ninth School District in
Veymouth v, loud et al,, supra, p.62,
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reserved by statute to the echool committee and the prue
dentiel committee, The court went further =2né sn-lyzed
the nowers of the prudentisl committee, s« «~nucerateld by
sgeetion 2% cf Cherter ?5.27 Pinding no ~utherization to
the prudentlsl committes to susrend school, they »djudred
that this power belonged to the town committe~ under
their mandate to maintailn Ygenerszl chorga" ~f thr =schon 01828
The sega of the school Aiestricte would cenctitute
a theels in 1teelf, Tt sufflcas hrre to ey tret the
exverinent wra not eatlgf-ctory, Fduz-tionel o-ortunity
snd the burden of taxation vera rroa:ly unzau~l frou dig-
trict to Aletrict within tha zame townchin, On thre:
ocenslions betveen 1826 and 1882 th- leogialature enectnd
and renesled leglialation intendsd to Jigsqournge or diacon-
tinua the gtam.gq
The emarpence of the nodern cchenl committac, -
The 1»w of 1882 sbolished the «chonl ~1itrints rerman~ntly
#nd 2uthorized the towng to
«.. Torthwith t-kn rrmgearcion of »11 th~ zchosl-
houses, land, apparatus sand other property owned

and uvugsed by the ceversl school districts theroln,
which z2l? districts might lawfully convey .. .90

27 Laovieed Btatuteg of Mamsachusstis, Chspter 23,
3ection 25,

28 1bid., ‘ection 10,

28 y gte of Yaggen h@ 3 , 1853, Chapter 153; r#p@alaﬁ
by bote of ‘mgsechugetts, haptsr 2564. Jg §5 0f BCOS-
ghugetts, 1859 Chapter 252; rap@alad by anggg gmtutas of
achusctl 18u9 Chaotor 182, Agtg of llmscschusetbs, 1880 .,
Ehapter 110, 423, rendered powarlese by Aty of M-ssachugattg,
1870, Chapter 168,

30 General laws of Magsachugstts 1852, Chapter 218
3ectlion 1, - )




NATURE AND LEGAL STATUS COF THE COMMITIOEE 58

and placed the general charge of the nublic schools in the
hands of the town sochool committee,

Thie tviece of laglislstion was fcllowad by a second
act in the same yesr which provided that “any city or town
««. (should) ... bave the same right to prosecute
or dafand any sastlon, sult or sroceediny commenced,
or which may be commenced, by, or in the name of,

or againgt sny abolished sshoonl Aistrict which
exigted within such city or town, ns though such
sctlon, sult or rprocaaiing ufrn hrought by or
against such city or town.,"
The school committse which emsrged fros the leglie-
lation of 188582 had aany of the characterlstics of the
town comaittee, However, it d41d not suffer the handisap
of divided power which had been inflicted upon its pro-
decessor. In the one commitiee, now, was found all of
the powers, as regards the management of educatlion, whioh
had previously been divided between the town committes and
the prudential committee, Un the other hand the new
school committee could exerclge none of the quasi-goriorats
functions of the school dlstrict, It could not lavy
taxes; buy, hold, or convey land; sue or bs sued; or
negotiate contracts, exoept ss authorized by statute.
2. The Nature snd Legel Tosition of the fchool
Gommittee and Itp Membara
The school committes which has regulated the zff

28rs of the public aschoolr from 18BZ to Lths pressnt

31 Ganeral Lews of “ogeachusotte, 18069, Ohape
ter 1222, %Zection 1,
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time, although chosen by the local electorate, ic an
agency of the state rather than of the local government,
It posseaeces those powers which can be implied from
granted powers.sg Sochool committee members, since thelr
duties are public in their nature and concern all citizens
of the Commonwealth as well as their local constituents,
are publie officers, o
A atate agency. - The gtatus of the school con-
mittee as & state agenoy has seldom been directly questioned.
However, the implications of this gtatus have frequently
been a cause of litigstion,
An esarly cage which involved the principle that
the gohool committee acts under authority of the state
rather than the local government was the case of the
Kinth 3ghool District of Weymouth v, loud et al,, dlacus-
sed at page 58 of thig thesls, Here the court clearly

pointed out that the "direction of the affalirs of a school

32 Flint v, Hclabe, 2899 Massachusetts 173, p.l178;
Leonard v, 3pringfleld, 7241 Mascachuzatts 325,

33 fvithout sttempting an exhaustive definition
of what constitutes a public offiece, we think that it 1s
one whoge duties are in thelr nature public, that 1s,
involving in their rerformence the exerclse of some por-
tion of the sovereign power, whether grest or smasll, and
in whose proper performance all citizens irregpective of

arty, are interested, either ag members of the =ntire
gody politic, or of some Quly estmblished division of it.*
Benjamin ¥, éop‘. 1 De L g, Vol,?2, Chileago,
Callaghan, 1820, p.l1302, citing Attorpey o Dp ,
160 Massachusetts B53B; oiting Bp Hu , 166 tasaa-
chusetts 14.

B

W
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18 not by law given to the dlstriot, but to the pruden-
t1al committee and the school committes of the town*
who derive their authority not from the local slectorste
but from the leglslature through strtvte,

The most emphatic utterance of the court cdefinine
the position of the commltties 28 a stete agency is found
et pags 296 of Horse v. Ashley:

... in the end their own (the cschonl cormitt=e's)
decigsion when reashed is the decision of the
Commonwealth, and it i to ccntrol,

Fublic uificerus. - rom th- fezt that toe ccheal
committes s &~ stote asency, 2xoreoising & portion of ths
soverpzign power, 1t follows naturslly thot oo waiiles nem-
bers 2re _ublic officera.36 In » orae involving a gult
against tiae Clty of .ulncy for an slleged injury sufferad
on school pronarty, the court emphasized thet "thes cschool
eomalttan 1a 2 board of public officery whore dutles ure
prescribed by ststule, snd in the sxecution of %4 dutive
the meambers act not as agents of the munloirsiity, btut

¥
o Um

2s public officers”,

N

34 inth Sohool Dist)
78 Muggzchusette (12 Cray) &3,

35 idoree v, lphley, 193 Mscsachusetts, 706,

36 B. ¥. Pope, Legal Definitions, aupra, p.l130%.

37 M¥sphurton y, City of Sulngy, 308 'lssaschu-
setta 114,

Yeymouth v, Loud st _al.,
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This categorical classification of aschool commite
tee members as public officers is illustrative of the
consistent thinking of the court in a series of related

deciaions.ae

Tha Authority of Individusl Committee Hembers,-

The courts of the geveral states have, =lmost without
exceptlion, held to the principle that school committee
members are public cfficers who rerform theilr statutorily
imposed dutles as e bosrd, As indlividuals they have no
authority.sg
The ocourts of the Commonwealth, however, have
delivered contrary opinione in the two direot ochallenges
to this principle which have been brought to them for
adjudication,40 In 1866 the City of Lowell appropristed
a sum of five hundred dollars for the msintenance of an
evening school. A lccal minleter was appointed super-

intendent of the school. Encountering difficulty with
a group of individuals who were not atudents at the

pXenns all, 145 Massachusetts 555;
Hill v, CA pf Boston, 122 Massmchusettis 344é Reitano

%, City of @g#eghlll, 509 Massnachusetts 118; Sweaney V.
1ty of Boston, 309 Masssachusatts 106,

39 MgBes v, . pohpol Pistrioct No.40, C]agﬁﬁgg
County, 163 Oregon 121; 8taste v, g%gggg Bistrict No,?29,
?Igtﬁgag County ) v
l, &
4

102 Hontena 5%21; Davis v, Schoel Dig~
trict No, facnigan 214,

0O Huge v, Uity of lowell, 92 Massachusetts
(10 Allen) 149; nand Rugsell v, inhebitants of Lynpficld,
116 Hasa&chuemfts 368,
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school, but who oonsistently congregated near the door of
the schoolhouge Aisturbing the clas: es belng held therein,
he, with the permiseion of the mayor, who was a momber of
the school bosrd, ensgaged one, Huse, Lty maintaln nrdsr
outcide of the bullfing while classos were belng held,
Vhen Huse submitted & BLll for hi: cervicea, the city
refused to honor it, contending that he was not ongaged
by the school commitise me a whole and that, congequently,
there wes no valid contract for which it was linble,
Huge brought action against the clity for hi. wages.
“he court, in dslivering its opinlon, sald,

He (the night superintendent) deemed iv necessary

that the plaintiff should perform the nervice, and

requested him to do so., He also appllied to the

Hayor, who wag a member of the schonl committee,

and tﬁe mayor desipgnzted the plalnt%{f mg 8 proper

perzon to employ and did employ him®*:, ., ... the

plaintire ég entitled to recover for the gervice ...

rendered, 4

A similar declgion was handed down in the cuse of

Fusgell v, the Igggglggggg_ggﬂggggggg;d,43 s case involving

a tort setion for the alleged unlawful exclusion of the

plaintiff frem the publie solools of the respondent town,
One Jroob B, Hood, a member of the achnol committee had
nede a rule to the effeot that sny ~chol~r unron being

tardy a zecond time, zhould be sent from the achool to

41 Huse v, lowell, suprs, p.l160.
42 Ibld., p.148,
45 Russell v, The Inhabitants of Lynnfield, 116

Kassachusette 360,
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his offloe, When the plaintiff wes tardy for 2 sscond
time, the teaoher asent her from the school and ordered ner
to report to kr., Hood. FPlsobeylng the order, the girl
went directly to bher home instead, ALg a consequence of
her &isobedience, ane was suspended until such time Yas
ghe will conform to the rulss®, ‘lhe -laintiff sought to
regover for *unlawful exclusion® contending that the rule
under which she had been suspended had never besn incor-
porated into the rules of the school committee, but was,
rather, the ruling of one coamittee membsr and consc-
guently invalid,

Investigation showed that the rule hed never been
formally voted by the whele commitice, Howsver, the Lifle
bers of the committee testilied that, at 3 meeting held
for another purpose, lood had mentionsd the new rule to
tnem and wach had given his approval,

In ruling for ine defendants ithe court pointed out
that the statules geve general cherge of the publlc sociools
to Whe school committee and required them to keep a record
of wheir "votes, orders and procenaélimgﬁ;".‘ML “Lut this
does not lmply", said the court, "that all rules and
pirders reuulred for the dlseclpline and good condust of

the gehools shall be uwatlers of racord with Lhe comuittes,

44 General Btabtutes of sAnssachusetts, Chapter 38,
geotlons 16, 2%,
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or that every sct in regard to the msnnpement of ench
school 1n these regpects chould be suthorized or confirmed
by formsl vote, It would be vrretically imroesiible suffi-
cliently to provide for such mstters by o system of walss,
however csrafully rrepared =nd promulgated. Cuch must
necegsarily be left to the individual mewbers of the OB
mittes and to the teachers of the aeversl schoolg, 4D

The only rodern sesge concernine the -~uthority of
individunl committes men involved rromises and mcsursnces
Z~iven by committes member: rrther than o :=trict conbiract

and was resolved on that bagin, In Downey v. Lowe1146

the plaintiff had cerved for cirht yenrs ae nrinocinal ef
an ~lementary school in the eity nf Lowall. ‘tan, in June
1037, the school was elosed for reasons of economy, she
was transfzrred %o snother elementary gchool as a claga-
rocm teschepr, Saveral membars of the school committee
nromlised her informally that =he should have tho next
elementnary school princinslship %o bscome ~vailables in the
city., In 1738 two such vascaneles oecurrad, »snd sh2 was
aprointed to neither position, Ohe petitionsd the court
for » writ ~f maniamus %o renulre the cchool committee Lo
restore her to the pnultion of zrincinal of » premasy

school.

45 Rusgell v, lynniield, suprs, p.366.

48 Downey v, The 3chool Committee of lowell,
305 Massachuseiis 328,
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In denying her petition the court sald thaet since
no law had been violated and no statute hal made peod
faith essential to vellid actlion, the disrngard of "previous
assurances given by ... (the committeemen) ,.. or their
predecessors” 4ld not entitle the petitioner to relief
from the oourt.47

Although thls declsion does not deal dlrectly with
a formal action of a commltitee member, 1t leade one to
conjecture as to whether the court« of the Conmonwealth,
if faced wlth guch an official cetlon, would urhold
decisions made almost a century sgo or would folle: the
decisions of her sister states voldlng the rcts of niivie

dual school committee meubers,

The Mo lorify May Do Legal Acts.- %hile the above

sueetion must remain unsettled until the courts ere forced
to rula on the matter, the princirle i1z well egtablished
that ~ rajority of the school committee may do legal nots
when the minority 13z not nresent, providing that the
minority le worned that a meeting 12 to be held,

A Quiney attorney was engaged by the Center School
Tintrict of thet city to “rosecute » meries of trespass
caeea.48 Upon the completion of his gsasignment he vre-
gented the Alatrict with » bill for hig services. The
d1striot, which had not wholly favored the prosecutions,

47 Downey v, lowell, suprs, o,32,

48 ELQE&%EEX_X Canter Sahaol Digtri
63 Mgssachusetts (12 Hetonlf) 09, Lstrigt An wuiney,
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refused to honor his bill, on the grounds that he had
been hired by two of the members of = three-msn committee,
snd that the third msn had been nrregent st none of ths
meetings which led to his retention., The court ruled
that the committee »e a board of public officers hed the
authority to retaln an sttorney when their good juvigsment
indicated that it was neceasary, and that the ~bstention
of the third committee member from the negotiations wns
no factor, since a majority of the commities might do
legal mots, especially after a refugal of the minority

to meet with them.49 The district was directed to pnny
the bill,

Similarly, in the case of Toothaker v, Eocklan&,sg

a dismigged superintendent, who petitioned ths court to
reinstate him, based his nlea in p rt upon the fact tasast,
at a apscial me2eting at whieh charges which led to hiu
dismissal were drafted, only two comnittee members wore
pregent; snd thet the third member, aslthough notifled

thet 3 special meeting was to take placa, was not inforaed
that such charges were to be drawn, The court ruled thet
the abgence of the third membor did not =sffect the - gality
of the special meeting, since the two mambersg rregent cone
atituted 2 majority, and the third member had besn werned,
even though st the lagt hour and by telephons, that the

meeting vaa to take place,

49 Xingsbury v. -uiney, suprop.o.l05,

50 Ioothaker v. Sohool Gommlttee of “ogkisnd,
266 Massachusetts B82,
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SQualifioations for Commibbee lemberghip.- Any

citizen who is eligible to vote in the Commonwealth is

qualified to hold public ofrioa.51 The bagic reculre-
ments are thot a candidate be able to read the Conctlitutlon
of the Commonwenlth in Lnrligh and t¢ cign hls nome; be
twenty-one or more years of age; and be a resident of the
Commonwealth for one year and of the community in which

he plans to seek office for aslx monthg lmmedliately pre-
ceding the election, 92

These are the reculrements for election ta any
public office. 3Seotion 51 of Chopter 71 of the Tenernl
Lawg, however, placez a specifle restricetion on school
board membership:

Yo member of a achool committee in any town sanll
be 2liglble to tha position of teachar, or super-
intendent of publlc sochools thereln, or in =a2ny
union school or superlntandencysgnlon or dlstrict
in which his town partieipates.

This law hag 2 double effegt. It preventc school
committee members from sppeolinting themselvesg to positions
in the public schoolsg; and, at the game time, 1t bars
teachers and superintendents of schoole from acoepting
election te the school committee,

Although the ocourt hag never had to deal with -

clear-cut case in which a comnittee member has been

51 The Congtitution of the Comuonweslth of Masepw
shusetts, Part I, article IX,

&2 Genaral laws of Magaeochusetts (Ter,.Bd,), Chupe
ter 51, section 1,

53 Ibld., chaspter 71, saction 51,
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appointed to the public school staff, or a teacher in
good stending hrs heen elegted to the school committen,
and then ettemnted to continue to tanch in the public
schoolsg, twe crges within thes seope of the statute hrve
aricen,

In €lifford v, The School Committes of Lynn,5%

the pleintiff hed been a teacher in the »ublic schools
of that city for cixteen Years -rinr to hor dismicsg:l
in March of 1927, Alleping that <hs hed been diszlcced
unlawfully, she nvntitloned the court for n +rit of uin-
dsmus to reauire the achool committes to reinctste her
to the rpaition of tescher in the »ubliec schools of
Lynn,

After -ha he? inctituted ~roccedlinge, -nd bLeore
the cage osma up for » hearing, in Tecember of 1237, the
»1aintiff sourht snd waa elected to » ~nszition on the
acheol committee of the City of Lynn, The Justice Ais-
nfeaned her refition <tsting that recerdless of the
legallity or lack of 1t, invelved in the oririnel Algmiessl,
the nlaintiff, by accepting elsction to the ccheol com-
mittee had rendered heraelf inelirible to hold the osl-
tion of teacher, The spps-led to the Cupreme Court,

The Court uvheld the ruling of the Justlice declaring taazt
e Judgement for the plalntiff would have to be predicated

64 Clifford v, Ychool Committes of the City of
Lynn, 275 Massachusetts 268,
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not only on an unlawful diemiasal, but also on her eligi-
bllity to hold the office at the times that the case Lz
came ripe for Judgamont.55

Wheress the statuts gnenificslly restriots a come
mittee member from holding the pogition of superintenisnt
of aghools or teachsr in the same system, a 1925 declsion
of the Supreme Court expanded the mesning of the statute
to inelude any position under the superviglon of the
school committee,

In Barrett v, The Clty of Mg@;ggﬁ,ﬁﬁ the pleintife,
a vhysielan, was appocinted to the position of Madical
Ingpector for the Public Schools of the City of Medford,
on a temporary basla, in 1917, Hisz approintment waz made
rermensnt in 1920, and he wee placed under Civil Iervice
protection. Curing thisz perliod of time and fTor gssveral
yesrs prior to 1817, the plaintiff had been s member of
the z2chool committee of the City of Medford, The Hayor
delated froa the budget of the school eommittees for the
yoar 17235, the gum whioch was appropriated to pay the
galary of the plaintiff, on the grounds that by virtue
of his status as A member of ths aschool committee he was
holding illegnlly the position of Medilcal Inapector, The
plaintiff continued to serve in hig capaclity of tedlieal
Ingpgetor without pay until August, 1924, at which time

1537) JA1ZQPG Y ighool
Lynp, 275 Hasaachusetts, p, 760,

56 Earrett v, € of Hedford, 254 Mmgsachusetts

Committee of the Gty of

384,
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he presented the city with a bill for six hundred and
sixty dollars for gervices rendered, when the bill was
net honcored, he brought sult, In rendering 1ts decision,
the court «ald,

... the duties which he (the plsintiff) 1s to

perform as physicisn are incompatible with the

supervisory duties which, ag a member of the

committee he should exercise over the inoumbent

of that office. gonslatantly e osnnot bhe mnge-

ter and servant,®
The oourt went on to point out that a potentially unwhole-
some situation was ilnherent in the situstlon, Under
Gaperal laws, Chapter 71, section 58, the superintendent
of achools under the direction of the achoecl commitiee
hag the duty to nominate fopr elcction all school employees
and ¢0 make raco.mendations regarding thelr duties, sala-
ries and digmisgals.

.. It 1s further to be obgerved that the superine

tendent of schools may hold hig office by the

declding vote of the member whom he may aubse-

gusntly nominete for school nhysielan, with an

ascompany ing recommendation of » gtmta& anlary

for the incumbant of thrt office, b8

This decision broadens csootion B3 of Chepter 71 to

the extent that no verson mey hold »t the npme time o
pozition on the schnool committies, and the ne-ition of
public school staff nember, in the game community; nor
may he be n commitbee ~vwboer -ni, rt thoe same tinme, nn
employes of any schonl syster 1hich 13 affilintes with

the one which he hol-s 0 dlrsot,

57 Barrett x.‘ﬁggz of Medford, 204 sassachusetts 386,
58 1bid,, p.387.
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This gstatute dosa not ~revent any nualified -er.on
from being a cormittes member in one town and s nublio
school employee in another town, "here nn union »f the
two achool syatems exlgta,

3.  Tha Tort Lishility of Joasel Janitiseann,
Sehool Committess, -nd Munirinalitiea

in the lew nn acticn wyoucht by one porty pgiinst
snother for injuriey recceived by Lthe perty uf the first
rart due to o nepligence of comalesion oy omis-ion on
the part of Uhe perty of the sscond part, ls Xnown =g
tort action, “uch negli 2ace 1+ ¢lag:ifiad under three
neadings: non-femsance, miafeagance, and aalfaa-ance,
These tarms vere daflnad by the luprems Court o Massa-
chusatts as followa:

noN-Teasanc2 11 the omlogliusn of an gt wialoh a ner-
son ought to 4o; miafeesance 1¢ the improper Iininy
of an sct whign a person might lewfully do; and
malfeasance $2 the 40ing of rn act ~hich = rer.on
ought not %o do at »11,7Y

Un numercus cccasions tue courts of the several
stateg which form the Amsrican Union have haen asked

to rule on the lisbllity to tort action of scheol commite

tee-man, sehool districtx, sne munieipelities, '1th Tew

59 2211 v, Jogselyn, 60 sg.rchugctt. (7 ''ray)

J08,
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exceptionsso

they have ruled that in the performance of
their public Juty these agents are not liable for inju-
ries resulting from the negligence or actions of tleip
offiosra, agents, and amployeas.sl

The Common Law.~ 7This etatus of non-liabilliy

stemsg from the ancient common law of “neland whiolr pia-
ceded the parlismentary form of government, lnder tne
common law rule the king was lisble neither for hi: -»n
tortious acts nor for those of hls agents. The vopular
snunciation of thils principls wes found in the exyrrecnion
"the xing can 4¢ no wrong"., The reasconing behind thig
wrinciple was that no court could have jurisdiction cver
the king without vitisating the legislative vowers of ('

gtste.62

60 In Celifornia nnd “eshington, school districts
are held lisble by statute for negligence; Brown v, City of
Oaklangd, 61 Celiforni~ Arp~llate ©4,.180; “alter v, .verett
zchoel Bletrict Ho,P4, 165 vaakington 45,7 In Wew York the
courtes hsve held school Airtrictas limble for tortious ~ots:
kwodetgky v. Board of Eduecetion of City of New York, 15 New

York State 24. 107.

8l %@xi*gg“xl~ggﬁgg_g afucetion of City of Chia
S8go, v74 Il inois 594 bruggeman v. Indepsndent Schocl
Distrl G

Jnio TR ey
661; wal Yo ntx oard of uducation,‘*7 ¥ ne
tucky 454, wh)ifi 85% baton Houge Parish sSchosl

Board, 93 30 24 708 (Lmuialanu) Mallodon v, chool Digt-
rigt of 7 elphia 3&8 ’@nnsylvania 457; ward v, 2¢.a091
Ilanook County., 157 Oregon 800.

€2 Bernard C. tavit, editor, Blackstone's
Commentories on the Law, %mshlnvton tashington Law Book
Company, 1941, pp 110-111, 628,
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In the United 8tates, although thore is no king,
the Faederal and Atate governments, in via« of their
soveraign atatug have adapted thiz dlotum to themselves.
'The general rule, therefore, is that o state or any

governmental agency cannol be 3ued without itsg oonsant, #83

he C f the C oalth.~ The courts of
the Commonwealth have frequently classgified school com-
mittee members =s a board of publlc officers who in the
fulfillment of their statutory duties act "not as agents
of the town but as public officers in the performance
of public dutless, 54 Consequently, for non-feasance, or
the neglect of a duty which should be performed, commiittee
memberg are not personally liable, For misfessance, or
improperly deoing what they may lawfully do, committee
members sre not lisble for the negligence of thelr sgents,

Az to acts of personal mlsfemssance there seenms to

be gueetion. In Moynihan w, Todd the court sald,

Ye sre of the opinion that the principl:z which
underlies the rule that public officers and other
egencies of government sre not lisble for nsgli-
gsnce in the porformmnce of public Autiss goes

ne further than to rellieve them from liebility

for non-feasance, and for the misfercnnce of thelr
gservants and sgentg, For a personsl sct of mis-
feaaance, we are of the opinion that a party should
be held lianble to ons injured by it, ss well when
in the perforggnes of 2 public Auty =s when other-
wige engaged,

83 Bernard c. Gavit gn,ugg., p.8E6.

y of Boplon, 305 Massachusettis,l06;
pfield 241 Hagsachusetts 325;
308 Massachugetts 118,

65 Moypihan v, Todd, 188 Maasachusetts 7065,
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Although this decision does not concern a school committes
menber, but rather a streel commissioner, sgninat whom o
charge was brought for miasfeasance rssulting in perscnal
injury, 1t seems quite probable that, in deciding =

gchool committee isgue, the court would be forced to con-
sider this prior opinlon.

In view of the above opinion it seems likely that
a member of a school committes would be held liable for
en act of malfeasance,

Sinoce school committesa, as such, have no corporate
status, they may not be aued in tort action, Conseguently,
as a committes, they are never liable for tort, either
perasonal or that of their agenta,

Redreass for torts alleged against the school com-
mittee must be sought frem the muniaipalityeﬁs

Huniocipalities have a dual nature. In the one
capaclty they are political subdivisions and agencles
of the state, In the other, they are quagi-corporations,
eondugted as private gorporstions for the advantages of
the citizens of the municipslity rather than for the
advantage of the state as a whols,

When a municlpality agts in itz governmental capa-
eity, it 4z not liable for itg torts nor for those of its
sgents., In 1ts quasi-corporate stetus, it 1s 1liable,

ter 1222, section 1,
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This prineiple has been well expressed by the Zupreme Oourt
of Hasgachusetts,

In the abeence of speocial statute imposing lia-

bility, a municipality is not liable for the

negligent acts of officers or employeeg in the

performance of striotly public functions imposed

or permitted by the lLeglslsture from which no

special Gorporagg advantage, (or) pecuniary

profit rasults,

Cn the other hand, the muniecipality is not exon-

erated from 1liability for

negligent acts of publlc officers or theilr employses

in the performance of functions which are commercial

in chearacter and are undertsken for the city's

profit or to protect or benefit corporste interests, 58

¥hen in conformlity to sections one snd four of

Chapter 71 of the Jepersl laws, the munioinslity ovrovides
school bulldings and grounds for the education of the
citizens of the town, it 1s aeting in a governmental capa-
eity, and, consequently, 1% 1z not lisble for tortious
negligence, elther on its own part, or on the r-rt of its
agents,

Although the instences in which the eourts of the
commonwealth have been required to decide whether committes-
men or municipalities were liable in tort for thelr sctions
or their laeck of rction are not numerous, thsy are vorlied

encugh to 1llustrate the principles enunciated above,

The Liability of Committee Memberg.- In MoKenna
v, Kimball et g;,?gthw plaintiff brought 2o0tion azninst
67 Qriande v, City of Boston, 295 Hessschusetis £O7.

68 Ibid,, p.208.
69 HMeKepnna v, Eimball et sl,, 145 Massachusetis 565,
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the ohairman and other members of the school committer of
the town of Sradford for injuries received due Lo the
slleged negligence of thelr agents. On the pargel of
land which eontained the high school of the town of
Bradford was a trse which, because of its unsound oondi-
tion, the committae ocnsidered 2 hazard to th: puplils of
the school. Tha coarittee voted to ‘.ove ths treu removed,
and engayged one, Knight, to 4o ths work, He in turn
hired two other men to do the actual fellinyg of %he tr:e.
The men used no retaining ropez, and falled to mark off
the work ares as ong of potentisl danger. hohenng, 2
railroad ewployve, and two other men were working on
property belonging to tha rallroed across tne road irom
tha school house. when the tres fell, without warning to
the three worksers, -ckenna was strueck by a limb and
severely injured,

In deolding the case tha oourt stated that it was
the duty of the committee %o use thelr judgemsnt as Lo
whether the iree should be removed; and that once they
had declded that it was wices %o remove 1t, they rad full
authority under kubllg :tabutes, -hapter 4+, .ecllon ?170
to 40 30. As public afficers in the discharge of a duty
imposed by statule, they were mot liable for the negll-

gence of thelr agents; and since thers wes no question

90 Authority found now in uensrel Lsws pf Masss-
gchusettp (Ter.%4.) Chaptar 71, seotion 37.
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of persgonal negligence the action oould not be meintrined,
The court concluded its deeclcion by ssyiny that

The dectrine of respondeat cuverior {(the legesl prin-
ciple by virtue of which the master i1s held liable
for the tortious negligence of his agent) is founded
on the supposed benefit to the master of the act of
the nervant, snd does not souply to r pudblic offieer71
smploying agente in the discharge of a public duty,

Thi« 1nat prinoipls has been 8o consistently
accepted that the case under discussion representa the
laat action in vhich an ~rgrieved party has attemnted to
hold a schnol committee nember liable for the negligence

of his agent,

+he Linbility of Municipalitieg,e The courts of
the Commonwealth firet considersd ths  roblem of municipel

11ability for tortious ccts in ths nerformence of statu-

torily imposed duty, in the case of Bigslow v, Randelph
72

in 1860,
ged vatutes, Chapter 23, section 1, bullt and meint-inad

The town of *andolph in coupliance with _evi-

s =chopslhouge on 2 rarcel of lznd whith was considerably
sbove the level of the ro:nd which fronted the lot, At

the peint of Juncture was a "stsep banking®, Undsr sutho-
rity of the selectmen of the town, workmen began to exca=-
vate the embankment for the dusl purposes of securing
gravel, with which to repalr the rosds of the town, rnd

at the same time, of grading the eppronch from the rosd

71 JeKenna v, Kimball, supra, p.557.

72 Bigelow v, Town of Randalph, 80 Magsachusetts,
(14 Gray) 841.
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to the sohool houge, which was located well to the rear
of the lot,

During the excavation process, school wss maine
tained, While the work was in progress, an sleveheysar-
0ld female pupll of the school was playing with companions
nesr the edge of the sembankment. V%hen the bank caved, she
fell seven or eight feet and was injured, Her frther
sought redress from the town on her behalf,

The first hearing established that the bank wag
unguarded and that the condition had existed for more than
one year,

In giving ite declision, the court cited Hiddle v,
The Proprietorg of Locks and Canglg,vs a osse which in-

volved the injury of a woman due to the negligence of a

drav-bridge attendant, At page 243 of that case the court
had sald

... 2 private action cannot be maintained agsinst
a Ttown, or other guasl corporatlon, for a neglect
of a corporate duty, unless such action be given
by statute.

The court continued,

And 0 1t hss ever since been held by thi: =and other
courts, This rule, however, 1g of limited o-Hplica-
tion. It ie aprlied, in crees of towns, only to the
neglect or omission of a town to perform those Adutles
vich are imponed on all towns, without their corpore
zte consent, and exclusively for publlic purposes: ~nd
not to the neglect which a town incura, when » specilsl
duty is impoged upon i1t, with its consent, sexpress or
jmplied, or a zpecial cuthority 1s conferred on it at
ite request, 7

E H e v, The Proprie sk ] . anals,
» Mazsachusetts 187,

74 w Bandolph, suprs, p.542.
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The oourt concluded thot Ain the caae a2t bar, the
town of “andolph oould be charged golely +with neglect to
vrovide the plaintiff with a «sfe plage in which to ~ttend
school, and that such neglsct constituted non.fennnnce in
the pepformance of a statutory duty, for which it could
not be held liable,

The gourt Aid indicate thet ethical consifer-tions
would hold the town blameworthy for h:ving knowledge of a
dangerous sltuatlon and taking nc stepr ageinat 1t, but
polnted cut that it: decision had been baped on th: z2o0mmon
law which admitted of no :uch distinetion,

The principls of municiral non-liabllity for rore
sonel injury in the performsnce of a cstotutory Auty ime
posed on all towns of the Commoni ezlth, without thelr

consent, was re-iterated in Hill v, qoajgg*?5 T™he plaine

tiff, an eight-year-old boy, vhills sxercising due care,
fell over a second-flcor ralling of a bullding which wng
being used as » school house nnd was serioualy injured.
The fact that the ralling waas dangeroualy low, that the
teachers of the school had repeatedly callsd the condition
to the attention of the school committve, that the commit-
tese had promised to oorract the situstion, and had Talled
to 4o =0, mpde the committos llable of nothing moro than
non-faagance Tor +hich the olity wes not lisble,

8imilarly, the Uity of Boston was held non-liable

for en injury to ¢ female student of a public school, who

¥6 R Vo b f Boston, 177 Massmchusetts 484,
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caught her hesl between two lumps of lce and fell, while
paassing over ~ walk on tha school lot which connected the
school bullding and the alﬁ@walk.76 In thls crnge the

plaintiff based her sult on Genersal Statutes, Chapter 43,

gactions 8 and 83, whioh nrovided that where a vnrivate
way oconnected with & vnublic way in such a manner that
the public could not tell when they had left ths public
way and sntered the private way, the clty was bound %o
“slose off such private way or ceution the rublic againast
its use under penality of being liable for defects thereln,
i1f they falled to do 50“.77 HShe neld that the school lot
was not fenced off, end thet the serles of walks on the
sohool property Jjolined the nublic walk in such & way that
it was diffioult, if not impossible, to tell when a nudesg-
trian na? 1oft one and entered another, The court rulesd
that %the oven space in front of the school house ...
(could not) ... in any Just sense be called a wey =ntering
on and uniting with 'the public highway';"'° that the in-
Jury had »ccurred not on the highway, but on the school
house lot; and thet the city could not be held liable even
though it 4id allow a dangerous condition to exist there.
The court honded anwn » trio of interesting decl-
sions in 1940 concerning the 11sbility of tho municirslity

for the actions of the schonl committee,

76 Zulliven v, City of Doston, 128 Mrasechusetts 540.

77 Qensrsl Statutes of Massachuspetts 1860, Chape
ter 43, section 85,

78 Zulliven v. Boston, suvra, p 542,
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In Relteno v, Ha!e;glll,vg the plaintiff, = rublie

welfare said recipient, worked = few hours gsch weak for

the city 1n exchenge for the ald which he recelved., "hile
working under the direction of one, Ferretti, an cemcloyee
of the Department of Public Property cf the City of ‘.avere
hill, ot fixing e zate at the high school athletlic stadlium,
he wes injured, He brought suil against the c<ity, allsging
that 1% was through the negligence of Tsrratti, its agant,
that he wasg injured,

In judging the cass, the court vointad out that
the statutory obligation or duty to keap the stadium in
revalr fell not% upon the oity, but rather, upon the sshool
cowmlttes,

The work upon which the nlalntiff was assisting

wxhen injured ,.. (wsas work) ... over which as a

matter of law the ¢ity had no power nf control ...so

Although the work, upon which the plaintif?f wa~: engarsd at
the time of hia injury, was Leing done by the Depraritment
of Fublic Property, it wae being done "with the consant of®
and "in the right of" the school committee
upon the membera of which alone the duty of main-
tensnce was lmposed by statute ,., It follows that
the defendsant 1g not lisble for the torts of
Ferrettl committed while engagsd in the dlscharge

of thlis »ublic duty, imposed uponsiha membere of
the committee z2g ~ublic officars.

79 helteno v, Gty of Haverhill, 309 Hossachu-
satts 118,

80 Ibid., p.122
81 Ibid., p.l123.
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The case of Sweeney v, nggggeﬁ was gettled by a
similar deoision., One, Sullivan, hsd rented the buillding

known ae The Teacherg' College and Girls' Latin School
Bullding from the school committee of the city of Boston,
for the purpose of holding a "beasno" party on the night
of June 21, 1937, The plaintiff, an elderly woman, sfter
entering the vestibule of the bullding stopped to take
her tickel of admlssgion from her handbag. Vhile she
asgarched for her ticket, she took a few ateps to her right
to avold the crowd which was entering the building., In
go doing, she fell down an unlighted and unguarded stalr-
way and was injured. Uhe sought redress from the city
alleging negligence on the part of the suthorities in
falling to light and/or guard the stalrway. The court
sgid that slthough the title to the building was by sta-
tute in the hands of the clty, the actual malntenance was,
conversely by statute, in the hands of the school committee;
that the school committee as a board of public officers
gould not be held llable for negligence; and that the city,
gince 1t could not direct or control the actions of public
of ficersz carrying out a mandate of the lagislature, could
not reassonebly be hold lieble for the negligence of sugh
offlcers.

A plaintiff, who, while mpproaching a schoolhouse
to attend 2 meeting of an corganization which had hired

309 Massachusetts

108,
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the bullding for the night, was injuraed by falling on an
allegedly defective walk loegsted on the school nronorty,
baged har ples for commensetion on the charges thats

(1) the school committee had exercic«ed =n optlon
when 1t rented the bullding; snd

(2) that, in charging & rental fse that wss greater
than thet whiech vsg rs=qulred to ccver the
expenges of keeping the bullding oren, it
assungd the cﬂT“01g§ of « aquegl~cor -nreotion
acting for nrofit.

The Superior Court judge decided in favor of the
plaintiff and awarded her damages in the amount of twelve
hundred dollare, The Supreme Court hezrd the case on
sppeal from the defendant, the City of Qulnoy,

In reversing the declision of the Superior Ccurt
Judge, the Suvreme Court pointed out thet he had misin-
teroreted section 71 of Chapter 71 of the (eneral Lewg®t
which requires that, under certain circumstances, the
gchool committee %ghell® sllow individusls and assoclia~
tions to use aschool bulldings, Indicating that in the
case at bar thesge conditions had been preaent, the court
enswerad charge one by saying:

The undsrlying ruryose of s21d4 section 71 1=z deg-

lared to be "promoting the usefulness of public

aschool property®. In effect, szid section 71

reguireg the uchool commitﬁne, conslatently snd

without interference with the use of the premises

... to turn over bulldings srected under ceremptory
atatutory requirements as publigbechool bullalnga

to individuals and ssiocistions s “hen the
85 Y¥arburton v, Clty of wuincy, 309 lMassachusetts
111,
84 Cgne s whape

ter 71, gection 71.
88 lJarburton y, Gulncy, gupra, p.118,
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committee has determined that the requested uge

1s for the interest of the community ... (the

elements of the statute become effective) ...

and diseretion to allow that use 1s at an end, 29
Concerning the second charge of the plaintiff, the court
refused to rule upon what congtituted a proper rontal
fee. The charge was meaningless, it polnted out, by
virtue of the fact that the committee, as a board of pub-
lic officers, had in egpirit and in letter, carried out
the mandate of the leglslature and consaguently could
under no circumstances be held lisble for negligence.

Ag the foregoling cases illuatrate, the courts of
the Commonwealth will not hold individual commnitteemen or
municipalities liable to an injured party in ocmases involve
ing non-feagssnce or misfeasance on the part of agents,
regardless of how unjust that may seem to be to the injured
party.

4, The Relationship Between the Zghool Committes
and the Munieipality

The relationship that exists between school commit-
tees and municlpalities within the Commonwealth of Massa-
chugetts is bmsged upon four fundamental concepts: the

gchool committee 1z independent of the muniaipallty;e?tha

86 Harburton v, 4Yuiney, supra, p.117.

87 Leonard v, fSpringfleld, 241 Massachusetts 325;
Morage v, Aghley, 193 Massachusetts 294; Omgpey v, Oity of
Lverett, 330 Maesachusetts 220,
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municipality nust provide schools in sufficlent number Lo
provide for the needsz of the ohlldren of the town;ae the
munioipality must provide annually the smount of noney
required to operate the schools in mccordance with th-
laugag and, the school committee has genersl control of
the public sehools,®0

Although the limits of the authority and the obli-
gations of town and committee would seem to be manifest
from a study of the laws and of the legal decisions which
have interpreted them, thiec relstionship has been a major
source of legal action over the past four decades., Thigs
litigation has been the result of ignorance of the law,
aisunderstanding of the law, or some special circumstance
whish has led one of the litigants, ususlly the town, te
believe that the law was not applicable to the aguestion
under dispute., The majority of the cases fall into the

l1atter oategory.

eipality.-- The principle that the school committee 1is
independent of the muniocipality and not answerable to

the zame for its actions 1s well 1llustr~ted in the case
of Morse v, Agg;gx.gl There had been maintained in the
town of Acushnet an ungreded school called The Bilsbie
School. The school committee, Teeling that the smalln-gc

Ei:
ter 71, sectlo

8% , Chapter 71, section 34,
a0 ., Chapter 71, section 37,
81 Morse v, Aghley, 193 Massachusetts 204,
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of numbers and diversity of grade levels of the puplls
attending the Bilsbie School made itas continued operation
inadvisable and unnecessary, ordered it closed. The
pupils of the Bisbie 3chool were sent to long ~lain
Sohool, a larger, graded, and better equipped school
where the committee felt that thelr intereats would be
better served. Subsequently, the town voted to reopen
the Bigbie 3choel, When the school committee rafused to
comply with the vote, the town sought a writ of mandamug
directing the committee to reopen the school, UYhen the
petition was denisd in the .uperior Court, appeal was
made to the -upreme Court.

In giving 1%s Jjudgement, the court pointed out
that, in effect, the vote to reopen the Bisbie dchool was
a vote to return to the sald sghool the pupils who had
formerly been in attendance there., This vote, the court
opined, if valld, would give to the town the right to
assign pupils from one school to another., The court went
on to say,

e.o R, L,C.42, section 27, provides that the school
committee "shall have genaral charge and superinten-
dence of all of the public schools". In the perfore
mance of this duty the committae sct not s the agrents
of the town but as public officers intrusted with
certain powers and charged with correeponding duties
... the duty of sssigning the pupils to the various
schools 18 a part of the wsuperintendencs under this
provision of the statute ... Whille they msy and
ghould take Ainto careful consideration any wish of
the inhabitante of the towni whether expressed in »
8

formal vote or otherwlse 111 in the end their
own decision vhen ranaha& is the Secision of the
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Commonwealth, and it is to contrel ... It is mani-

foest that by the vote under consideration the town

undertook to direct the committee in a matter over

which the committee under the statute had full con-

trol. It follows that the vote ig inopeggtiva and

is in no way binding upon the committee.”<

This case is not only a good 1llustrstion of the

principle that the committee ig independent of looal con-
trol but is 2lso an example of a misunderstanding of the
law on the part of one of the litigants, The law and the
decislons interpreting the law are so clear on this point
that it 1s difficult to understand how the dlspute ever

reached the courts,

The obligation of the town %o sppropriate the
A seoond type

of problem hae arisen in the asrea of committee-municlpality
relationship over ths fact that the law imposes upon the
town the obligation of providing snd supporting the public
schools and confers upon the school committse the authority
to manage then,

The concept of a separate board of gpecilally
elected officers ocontrolling the affairs of the schools
dates back at least to the organization of the school com-
mittee in 21.826.9""5 and 1implicitly 1s found in the leglslation
of 173994 which authorized the school district. The notlion
of town recponsibility for the establishment of and the

92 Morse v, Aghley, mm. pp 296-297,
aws of Moges 3 .. Chaptar 143, ssctien 5.
2, Chapter 19,




NATURE AN LEGAL STATUS OF THE COUMITTVE 89

financing of the nublie schools i« of even more ancient
origin, dating back to 1847.9% The towns have recognized
their obligation under the law for three centuries, =nd it
is more than r century since nny town h=sg attempted to
evade completely its oblip-tion., Throughout the years,
however, there have been dlfferences of opinion 28 to the
amount of gupvort naceasssry in order to comply with the

lav, The sangwer to thic queation 1: found in The General

Lgwg of the Commonwealth, ~nd in the Judiclsal decizions
that have interpretsd them,

The pertinent laws, ag they stand in the prea~nt
code, nare Secticns 1, 4, 34, and 37 of Chapter 71.9¢ Sec-
tion 1 provides thnt "Tyvery town shall maintain, for at
lenat one hundred and sixty 4ays in each school year ...
a sufficlent number of schools for the instruction of
211 chiliren who may l=sgally attend » public 3351201 there-
in®., The gtatute then outlines the courses that must be
taught in the public echools and concludes with the atetee
ment: "Such other subjiscts as the aschool comnmittee con-
giders exredient may be taught in the public schnols*,®?
Section 4 gpecifies that "every town conteining ... flve
hundrad families or householders, shall ... maintain =»
high aschool ... Onm or more courses of study, at lenust

four ysars in length, shall be maintalned in such high

956 WNathanlel B, lJhurtleff, “ecomis of Magaaghu-
gette Bay, supra, Vol.III, p,203.

96 Censral laws of Magsncihusatts (Ter .d.),
Chapter 71,

27 Ihide Gngpter 71, section 1.
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school, and it ghall be kept opsn for the bensfit of all
of the inhsbitants of the town for at least one hundred

and eighty days, exclusive of vacations, in each aschool

year ..."98

Section 34 lmposees upon every clty and town the
obligation of annually providing “an amount of monay
sufficlent for the support of the publioc sehools as re-
quired by this chapter®, This seotion further provides

that

..« Upon petition to the superior court, sitting
in equity, mgzinst a city or town, brought by ten
or more taxable inhabitants thereof, or by the
mayer of a city, or by the sttorney-genersl, alle-
ging that the smount necessary in such @ity or
town for the support of public sohools as sfore-
8aid has not been lncluded in the annual budget
approprirtions for sald year, s=21d court may
determine the amount of the defilciency, if any,
and may order such city ... or such town ... to
provide & gum of zoney equal %o such deficieney,
together with a sum equal to twenty-five per

cent thereof,99

Saction 37 gives to the school committee "general
charge of all the public schools ... ", 200

An anslysls of these laws ghows that eections one
and four obligate the town to provide echools, and, at
the same time, leave the school program to the diseretion
of the aschool committes. GSection 37 glves to the committes
a gensral charge of the schoolsg, Section 34 is an express

98 Genera) laws, supra, Chanter 71, mectlon 4,
9% 1bld,, seation 34,

100 Ibid., section 37.
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mandate to the town to provide “an amount of money suffi-
olent for the support of the public schools", and a pen-
alty 1s attached to a fallure to comply with this law,
Since the town is to pay the penalty for failure to ,ro-
vide sufficient support, certainly some ageoncy other than
the town must determine what amount of support ls suffi-
cient, 8ince the aschool committee has "general chsrge'
of the schools, the right to determine the program to be
offered, and is the only other agenoy designsted by ate-
tute to concern itgelf wit . the schools, manifestly, it
ig the school committee that determines the amount of
money necegsary to run the aschools. The answer, then %o
the question “How much money must a town appropriate in
order to comply with the law®7 13 simply “that amount
which the school committes Jeeme necessary for the ade-
quate operatlon of the schoolsg",

A thorough study of the law ss found in Chapter 71
vherein apecific functlions are glven to the school comnit-
tee, such as the power to contract with teaahora,lOl and
auperintendents of aschoole, 0% the duty to provide text-

103

books, the duty to msintain the schoolhoueaw,1°4 and

101 ¢ Bra
ter 71, sectlon 38,

lo2 JIbid,, section 59,
103 1big,, section 48,

104 Ibid,, sectlion 68,

), “hape




NATURE AND LEGAL STATUS OF TH" COMMITTDY 92

to employ physicians, nurses,lO8 ¢lerks,106 sand custo-
dlans;lo? and like powers, all of which imply the expendi-
ture of funds; leaves no doubt that the leglelature inten-
ded to leave the determination of school expenditures to
the school committee.

In the case of O'Brien v, the Gity of Pittafialg}os

the court makee clear the relative pogitions of the school
committee and the munieipality in matters pertsining to the
gupport of the schools.

In June, 1941, the teschers' subcommittee of the
School Committee of Pittsfield recommended to the full
committee thet the salaries of the teachers be incresszed
by two hundred dollars., 1In November, 1941, the full com-
mittee acoepted the recoaumendstion of the subecommittee and
submitted to thes mayor, in compliance with Chapter 44,
section 31, an i1temized budget including the smount necess-
ary for the raises, The original recommendation had
included the reservation “provided money for thig increase
e made available®.19% The mayor falled to include the

amount necesgsary for the increase in his budget. When

106 Censrsl Lews, suprs, section 53,
106 Ibid., section 59 (by implication).

107 Ibid., section 68 (by implication).
108 Q'Brien v, City of Pittsfield, 716 Magsachusetts

109 1Ibid,, p.283,

283.



NATURE AND LEGAL STATUS OF THE COMMITTwi 93

one, O'Brien, and others being ten taxsble realdents of
the City of Pittafield, sought s writ of mandamua to
compel the clty to provide in the budget for the salary
lnoreases, the oclty contemied that the words *provided
money for this increase is made aveilable® made the pro-
posed increase optionsl with the masyor., The city further
slleged that the budget had bLeen nanded personally to

the mayor by the superintendent of schools with the words,
"They (the committee) nave added twomlundred dollsare to
the teacherse' salaries if the money 1s made avallable by
you".llo The Superior Court Judge ruled for the clty.

On appeal, the tupreme Court declared that the =uthority
to determine the szalaries of teachers was one delegated
by statute to the school committes and was vssted "golely
and absolutely in the school commitcee“.lll *That power
is one which the school committee could not delegsate
lawfully to any of theilr subordinates or to the uayor

or other city official, but is ons for the committee
alone to exercise, ... any attempt to delegste that power
would have been vold"”,112 The court went on to say that

by including the appropriation for ths inorsases in the

120 QO'Brign .y, Pittafield, supra.
111 Ipid.,(eiting H Brockton, 313 Masss-

chugetts 641,at p.644,)p, 785,
112 Ibid., p.286.
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budget the committee had implicitly voted the increase and
that ss1d inorease was "unconditional, dcfinite and binding
upon the city".u3 The city was ordered to provide the
amount of the deficit pluz the penelty of twenty-flve per
cent provided by Chapter 71, section 34 of the lensral
Laws.

In what is perhape the most exhaustive of the Jdecl-
sions in the area of town.committes relationships, Ding v,
ngggn}14 the court interprated further Chapter 71, sec=-
tion 34, by defining explicitly what typen of nppropria-
tions were legal,

This case involved four separate petitlions, cach
of which was brought under nuthority of Chapter 71, sec-
tion 34, alleging that during the years 1838 %o 1941,
inclusive, the city had failed to sappropriate the fall
amount estimated by the school committea to operate the
public schools. As a result of the deficlency, the tea-
chers had not been pald in full Auring any of these years.
The respondents, although admitting the deficlencles,
held thet 1f an amount sufflicient to meet the minlmum
standards of Chapter 71 had been appropristed, ther: un-d
been a compliasnce with the law,

The case reached the Supreme Court on wppe~l from
the respondents against whom the Supsrior Court Judge had

113 ©o'Brlen v, Pittsfield, gupra, p.286,
114 Bing v, City of Yoburp, 311 Massachusetts 680.
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ruled, After reiterating the vrinciples that it was the
intent of the legislature to "intrust the crre and operoe
tion of the public schools® to the schoel committee ang
that the municipality "must rrovide the money that is
necessary for the support of the rublic schools*, the
court said that 1t was of the opinion that "section 34
relstes to support that is mandatory, as distingulshed
from that which is permlasivm“.ll5 It then proceeded to
analyze the budget of the school committee in the light
of this dietinetion., The following budgst items were
clagsified as mandatory, and, consequently, obligatory
upon the town:

(a) salariez of the superintendent of school: and
of teachers under contract;

(b) text-books and supplises for instruction in sub-
Jects required by Chapter 71, sections 1 and 4,
and sub jects whidh the committes deems 1t mdvis-
able to teach;l1l7

(c) the salgrlgi of jenitors snd custodisng of

bulldinss;l
(4) telephone, fuel, lighta, power, water and
other %ggplles for the operation of the school

plant;

(e) repairs;121

(f) health cquifggnt and salaries of school physiclans
and nurses; .

(g) expenses connectsd with graduation exerciges;1”d

(h; the salary of the attendance officer;l24

(1) the clerica% gﬁaiatance in the administrative
degartmant; 20and

(3) Yibrary, muBgliea, books and the salary of a
librarian, 126,127

115 Ring v, Woburn, supra, p.685.
116 & 1 Lawg of saachuge

117 Ibid., section 48, 122
118 b%g., gection €8 125 Ibid., sactions C

119

48, Chapter 71,sec.34.
bild., secs.83,84,50,67,

., section 68 124 Ibld., szec.ly (Ch,77)

120 ., secllion 48 126 1Ibid., seetion 58 (.h,71)

121 id., seotion 68 1286 ib;@., gection 18
id., section 34
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The transportation of pupils to and fron school
was held to be a "permigsive" duty rather than one re-
quired by Chapter 71, Consequently, it was ruled that
the clty was not lieble to provide the funds for that ite%?e

This comprehensive analysis of municipal obligation
in regard to school committese budgets dispelled any remain-
ing doubt as to the type of support reguired by the l:ow.

It has been oited in almost every caee of schoocl litigs-
tion which has arisen singe it was handed down in 1942,

The hunieipal ¥inange Act of 1913,12% which was
intended to control the expenditures of municipelities,
introduced a new element into the school commitisew—
municipslity relatlonship. There zeemed to be a cunfliot
betwsen the traditional right of the school committee to
determine the smount of the appropriation negessary to
operate the schools and the provisions of the new law,

This spparent confliet reached tha courts for
settlement in 1926 in the case of Qggglgg“z*_ggﬁggﬂx,lao

128 Ring v, ¥Woburn, sunre, 1.689. (The =zchnol
comnittee is permitted to provide transportation for
pupils, st the discretion of the municinality, under
nuthorlty of Chapter 40, ssction 4 of the Gapers)l lawg,
(Ter.Ed.{).

120 Actas Of Masgachusetts, 1815, Chapter 719.

130 Degatur v, City of Pesbody, 251 M»-irchu-
setts 82,
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The acheol committee of the City of Peabody voted a
selary inerense for the teachers of the oity schools, In
comnliance with gection 3% of Jhapter 4411 they submitted
an 1temized budget including the appropriation cstimsted
a8 neoeasary to meet the increase, to the mayor. He
Jaleted this iten from the budget whnich he nresented %o
ths City Council, citing =s his ~uthority %o Jlo so,
gection 32 of the Municipal Finance Act. %“hen the ity
Councll approved his budget, the adminilatrstion and tes-
ohers of the city sought a writ of mandamua to conmnpel

the city auditor, the meyor, and othors to perform the
acts necedasary to include the “eleted namount in the pey-
roll,

The court ruled thnt the suthority to determine
the saleries of the teachers of the City of rsabody lay
vith the school committee end rot with the mayor, <ith
regard to the Hunielpal inange Agt, the court stated thet
the seeminz conflict resolved Aterlf when the tradition
of aach statute wag examined,

Tha purpose of the .., (Municipal “inance
Act) ... waz to sat rigid barriers -xain.t exoonii-
tures in axceus of avpropriations, to confine borrow-
ing of money and the imasuance of municipal bonds

within striot limits and to put a2ll oities upon »
sound financigé bagls as far ss 1a nonsible by

legiszlation,
131 General lews of ghusne ar.hd, ), Ghap-
ter 44, section 32. (1 inances Act of 1213 is

included in the CGeneral lLawg under this section).
1X2 Degatur v, Fosbody, supra, p.oo,
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The sourt continued,

It 18 oleer that the degign of 3ection J4 =n- to
make the observance of gertsin requirements of
Ga¥ wal Lawg, Chapter 71, immerative uvon munici-
palities snd not subjeet sven to the limitations
of the rrovisions of law 2s to tho budget, This
compulaion imposed by the Jeneral GCourt i: paremp-

tory and unequivocel, ... with raference to the
vublic schco:1le there is both the mowsr in the gchaol

committon and the express legislative mandante Lo the
municiyg%&ty to "rrlge by taxation® the negeuzary
money . +v

The Judgement of the court was concluded by the statz~~nt:

It follows from the provisions of Section 34
touching ths public schools, that it 1. the duty
of thosa framing the budget under Cenersl ngs
Chapter 44, gsction 32, to conform to C.L. Chapter
71, section 38, and to vrovide for the sal~ring of
taachers in the gggiic achools ay votoed by tna
school committee,

The c¢lerity snd explicitness of the Court's deci-

sisn in Decgtur v, Pe2abody Alspelled any seemings conflict

between the rowers of the municipality under the Hunlcipel
Finpnece Act and the traditionsl right of the school commit-
tee to determine school expenditure:, I% haa not :inoe
be=~n foroed to rule 4irectly on the mstter. On » nusber of
ocosslons, however, 1t hag been requested to Jjudge guite
similar cassg, where factors other than the direct Chnpe
ter 44-Chapter 71 relationship wer: involved,

On Dscemwber 5, 1841, thé school oommlttee of the
City of Brookton submitted to the incumbent mayor an
estimated budpet for the year 1942.13& ris successor

133 Deagtur v. Faabody, suprs, p.88.
134 Ibid., p.B6o.

156 Hayes v. Brogkton, 313 ¥agsachusetts 6471,




HATUBZ AND LEGAL STAIUG OF Tilis COMMITTWS 9g

assumed office on January 8§, 1942, and prag~nted to the
clty council a budget calling for thirty-thrse thounnnd
dollars less than the amount regqua:=ted by thae ichoonl
committse, Ths school committee budget had includa? -n
appropriation tc provide for certnln c~lapy 5dju«tmants,
princlipally, the ralsing of a1l male instructors in thre
vocstional schools to the sslary level of the male high
school teachers. The smount of the daficisney was
spproximately equal to the amount necesssry to meet thig
salary increase and to expand certsin other Festures of
the voocational school program. In defending its positioen,
the city questioned the constitutionality of section 34,
Chapter 71, declaring that it gave to the court functlons
other than Jjudiclal; disputed the right of the city to

80 adjust the gelaries of the male voecational school
teachers; and pointed out that the school ocommittoe budget
had been submitted on December 5 rather than on Hovember 1
as required by law.136 The eourt ruled that the section is
gonstitutional since the only function of the court is to
determine that the requirements of the gtatute sre belng
nat;lﬁ? that section 37 of Chapter 71 eives the school
committee "general charge and superintendence of nll the
public sehools® ineluding vocetional ascheols, hence the

gsohvel committee had every right to adjust the salarieas

WI¥ ¥4 & h ﬂettﬁ (T”rogd' )~}

H Y163 Py A ¢
Chapter 44, section 32,
137 JIbid., Ohapter 71, section 34,
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of the voocatlonal school instructors; and that the submis-
sion of the budget on December 5, 1941, rathar than on
Hovember 1, was a technloallty and no facotor, since ths
new mayor had not taken office until Janusry 5, 1842, =and
would have besn unable %o aet upon the budget bvefore that
tine,

The right of a school committse to give a "bonus"
%o its employees was challenged in the gasge of The Attor-
yalth

ney-Ganeral of the Commg
138

City of ‘obhurn. In submitting 1ts budget for the yoar
1944, the school committee recommended that a *bonuc’ be
pald to all employees of the school department for the
year 1944, in the amount of two hundred dollars for full
time employeas and one hundred dollara for part time emp-
loyees. 1In the budget the item wsg heanded *Increase
(Temporary)". The city challenged the right of the achool
committee to grant sush a "bonus". The Superlor Court
Judge ruled for the oity astating that a "bonus" is a pift
and 1% vas not within the powar of thas commltiece to grant
"bonuses® out of public funds.lag Tha oase rqached the
Supreme Court on appesl from tho Attorney-Generel of the
Commonwealth., In reversing the declalon of the lower

court the Jupreme Court sald, *Bonus 18 a word of flexible

meaning. It is true that 1% is sometimes used in tha sense
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of = g1ft or sratuity, but 1t 1a =lao trus thrt 1t 1~
sommonly uvsed to denote an increase in salary or weges

in contraocts of emnloymant.140

e oo Whnetovar may hove bean
the purnose of the committes in ucing the word 'bonus’,

... we think thet the only prorer inference thot can be
drawn from the testimony ... is that the committer inten-
ded to grant, but only for the yesr 1944, en incroass in

14%

the compens-=tion of the employees of the achoel department.

Tn Cotter v, The Clty of Chelgea’®? the sohool

committem ~f the city of Chelsea voted that all merried
teschers who were "the sole support of his own wife, her
own husband or his or her own children under eighteasn
years of age be granted s dependency allowance of three
hundred dollars per annum“.l4ﬁ The 6ity refused to appro-
priate the money required for the dependency allowance on
the grounds that it waeg illegal by virtue of the fact thst
it viclated the spirit of section 40 of Chapter 71,14 Thig
1s2tter section provides in part thst ¥,.. women teachers
employed in the same grsdes and doing the same type of
work with the game preparation snd Sraining me men teachers
shall be »ald at the enme rete as wan teachers”,

The oourt ruled thet Chanter 71, seotion 40, does
not nrevent the sschool committes from making “legsl, logi-
oal and ressonable 4iffarentintions smong emnloyszes® but
rg, p.467,

141 Ipid., p.468.
142 Cotter v, City of Chelses, 329 knasachus:tts 314,
143 Ibid,, p.5l4.

: a1 I, of Maszachugetta (ler, 11}, Cairpe
tep 71, section 40,
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prevents only the making of szuch dilgtinctions when they
are made on the basis of sex, In the cage at bar, sixty-
flve men and five women wara to rageive the ~1llowance,
henca, gsex was not the dstermininys factor, The gourt .ent
on to say that "sshool committees have pen:rel chearge of
public schools ani undoubtedly hsve full power to n2ke
reasonable snd proper contracts with teachera and to fix
ealaries". 145 The court coneluded th-t if the school com-
mittee felt thst recognition of extrs burden on the usrt
of some teachers *ould help to provide better schools for
the gity of Chelsen, the granting of the additional
allowance was legal.

The zeneral principle that the :cochool committee
alone has the right to determin~ -prropri~tions and in so
doing 1s not bound by the wisghes of the muniocipelity was
reiterated in Egﬁg_xﬁﬂgnﬂ;gﬁzgzg.l46 The town nt Aits
annual meeting in 1947 refused to anpgropriate a gunm
amounting to 313,531 to provide for salary increases
voted by the school committee, The Jjudge of the “unerilor
Court ordsred the town to meke un the deficienoy together
with the ponalty of 26% thereof rrovided for in Section 34
of Chapter 71. The reapondant nppealed to the Lurrome
Court on the grounds that E£action 34 spplisd to cities
but not to towns =snd that the vote of the town ap 2 whole

, 3lges, sunpra, p.3l7, aiting
Attorney-Ceners) re, 526 Magsachusetts 18; 'latt ¥.
Chelmsford, xc 5 Massaahusettw 897.

146 4¥ptt v, Chelmeford, 323 Massachusetts 697.
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voided the previous vote of the school committee, In

support of the second argument Gormen v, Paabody147was

cited. The court rejected the first argument by polinting
out that it had never Aiffsrentiated betwesn city and
town and at page 682 of Hine v, wgburnl48 had used the
terminology "the duty thet is imposed upon svery city

and town®, With regard to the respendents' second point,
the court ruled that by statute "the school committes of
a oity or town has the abaolute right to fix the zrlariss

" 149

of teachersg Sorman v, Poaabody was ruled no trus

precedent becauge the decision in that case had been pre-
dicated on a speclal provision in the charter of the Jity
of Peabody. The charter of the town of Chalmsford con-
tained no such provision,

A 1963 Supreme Court decislon concerned the dele-
tion of glightly more then one hundred thousand dollars
from the egtimated budget of the school committee by the
nayor of the elty of :verett.lﬁo The city based 1ts cage
on chapter 49 of 1ts own gpecial ahartar151 wvhich provided
that the recommendations of the school committee be sub-
mitted to the mayor and that he then "recommend such
appropriations as he ghall deem nesceasary",

Becnuse 1t reveals so unmistaksbly the present

thinking of the court, it seems sppropriate to quote st

147 Cerman v, Peabody, 312 Messschusetts 560,
(D1 scussed at e 13 of this thesis).

148 Ezggﬂ_‘_ﬁggg;g* 311 HMassachusetts 680.

148 Wat helmsford, 323 ﬂﬁsapahua@tts 700,

180 _gggxmggug; Y. G4ty of Uvarstt, 330 llasspe

1413 PranlieT Lrabstha TOOO Tl et v RHE

chuss
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some length the decision rendered:

The petitioners plea 1s bnsaed uron Chopter 71,
section 34, whose tradition extends back to 1647, The
poliey of %ha Commonwasalth in broad ferms may be
stated ms 2 determination by the legislature that
the maintenance of public aschools ig of peramount
importance, The Legislature has given ... (to the
school committee) ... substantially finel nuthority
to decide upon the needs of achool systems in thelir
charge, The apecial nproviszion ecited by the corres-
pondent, although, admittedly in this particular
charter 1t is ststed specifically, is no Aiffarant
in apirit from the general) tenor of Jeneral lLaws
Chanter 44, Nor 1a 1t essentizlly Aiffsrent from
section 32 of the zame ohapler, giving to the mayor
a cont{ol over the budgets of other Jdepartment
heads,

seo It 13 well gettled that desplite the
importance and the broad awsevo of General laws (Ter.
napter 44, whioh regulstes munleipal finance,
gsection 32 does not deprive tha school committee of
the final authority to determlne the finsnclal needs
of the publlic schools,

Beyond the ncint stressed by the reznondent,
nothing in the ocity's charter supports the contsn~
tion that section 49 thereof was intended to Aeprive
the public sghools of the oity of Lverett of the
protection of General Laws, chaptar 71 or to permit
the mayor or the e¢ity council to ilgnore the basic
atandards there set out for the maintenance of pub-
11¢ school systems throughout the Commonwealth. . .

We are aecordingly of the opinion that the bare
reiteration in gection 4¢ of the respondents' charter
of a power which is probably contained in section 32
{of ehapter 44) does not have the effeot of ocutting
down the tradlitional and well eastablished power of
the school committee. Thersfore, the netitioners are
wit?%g their righte in invoking chapter 71, section

When the respondents cited Gormen v, Eggbgﬂy154aa
precedent for their stand, the court pointed out that the

152 Casey v, Everett, supra, pp 222-223,
153 IQLQ., p.324.

312 M .
éia} asgachusetts 560
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sharter of the City of Feabody was = charter nroviding
for absolute home rule and sontalning a provision for
referendum, The deelision of & mayor in the crse at bar,
the court declared, ocould hardly be classed with a dscli-
sion of a majority of the votera,

The Legislature retaine control.-— ¥hila » lonw
1line of decisions in addition to those enumerasted sbova
iterate and smphasize the right of the aschool committee
to Getermine appropriations for school purposes and obli-
gate the municipallly to meet those appropriations, the
cese of Souga v, Fall Rivgglﬁa serves to emphasize the
source of thess powers and dutliss -- the Lerislature,

Under suthority of “tatute 1939, Chanter 444, the
city, with the approval of the Emergency Financas Bonrd,
was vermitted to borrow money to meet =n emargency. E£eg-
tion 2 of sald chspter 444 provided that

... no sappropriation voted for any purpoae shall

be valid without the apnroval of the hoard
during any neriod while any losn 1ncurred under
euthority of this act is outatanding, and the
naximum amount which may be expended in ssch yenr
or any portion therscf during sald ; riod for
any and 21l munisipal) rurnposes, shall be fixed

by said board, any provision of the general laws
to the contrary notwithatanding .ae

In November, 1944, while a portion of the saild loan
was atill outstanding, the school committee subaitted a
budget whieh provided a salary incresse of ten per cant

for the teschers of the public schoolsz., The mayor refused

156%
gatts 8541,

320 Mpasachue
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to include the amount necessary to provide for the pro-
posed inerease in his budget. He submitted his budget
to the tmergency Finanoe Board which approved it. Vhen
Souza and other taxable resldents ohallenged the mayor's
budget on the strength of Chspter 71, section 34, the
court ruled:
During the time when it applled the statute pro-
vided no substitute *for the approval of the
Emergenoy Finance Board. Sugh approval® was ne-
ceggary to valld appropriastions ... such approval
was never obtalned ... if the petitioners were Lo
prevall, 1t would mean thst the holdera of the
bonds and notes issued under 3t,1939, c.444,
would be deprived of the intended statutory pro-
tection, and a pargggunt requirement of the act
would be defeated,

In rullng agsinst the petiticners the court 414
nothing to Jeopardize the dominant position of the local
school committee. It merely re-emphaglzed the principle
that all powers of the school committee are contingent
upon the will of the legislsature, which may for any reason,
whatsoever, change, 1limit or abolish them,

In concluding a discussion of the relationship
which exists between the school committes and the muni-
cipality, 1t should be polnted cut that, while a duly
glected school committee possesses brosd grants of statu-
tory power and is not to be controlled by the town, the
committee, in the first instance, ie chosen by the local
electorate, Consequently, the people of the town do
asintain a type of control over the school committre -- the

control that expresses itself st the ballot box,

6 fewse ks fall Biver, suprs, p.545.
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Summary

The loecal school committeesa, vhich govern the
affairs of the nubliec echool syatem of the Commonwanlth
of Massachusetts, st the vresent time, are the rroduct of
three centurles of evolution,

They are adminietretive agencies, without corpor-
ate status, and exercise only thest authority which is
given to them by statute or which can be inferred from the
prowers delegatad by statute, School committee members
are public officers., Although chosen in the first instance
by the looal electorate, they owe their authority to the
Legislature of the Commonwealth, snd thelr decislons are the
decisionz of the Commcnwenlth,

School committees, heving no corporate status, are
not liable in tort to aggrieved rarties for ncts of negli-
gence, All such ~cetions must be broupght againat the muni-
cipality. Municinalitiez have 2 durl neture, On tha one
hand, they nre politic~l rub-Aivigions of the atete, on
the other thay sre aquasl-corporations, cnnducted as pri-
vate corporations for tha benefit of the muniocipality
rather than the Commonwealth, In the former role, they
are not liable for non-fessance, nor for the misfessance
of thelr agents; in the latter role, they 2re 1labl.,
3chool committee men =g publlc officers have the same

gtatus as the municlpallty in its governmentel role, Court
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decislons have indicated that public officers may be held
liable for personal acts of misfemsance,

Much of the litigstion in recent yeers has hinged
upon the relationship that exists between the school come
mittee and the munlcipality. By statute, the school
committee directs the ~ffairse of the onubllc schools, snd
the munieipality supports them. The courts have consii-
tently ruled that it i1s the obligation of the puniclpality
to sppropriate that amount of money which the .chool com-
mittee deems necessary to operate ths nublle sciocols pro-
perly. Seeming conflict betwesen the laws relative to
public finance, and those oconcerning the public ccheols,
has heen dispelled by the courts, which have, in =ffect,
aet the public schools apert from certain of the restric-
tive messures of the finance laws,

Having established the nature and legel positlon
of the school committes and its members, this tuesis »1ll
concern itaself, in the next chapter, »ith the :peclific
powars and duties which they exercl e and which ~re

imposed upon then,



CHAPIEX III

THI POWERS AND DUTIRS OF THY BCHOOL COMMITTEE
WITH RLGARD TO POLICY MAKIRG

The nature and legal position of the gchnol
committee having been determined in Chapter 1I, 1t will
be the purpose of the remaining three chapters of this
thesls to observe how that nature and that legnl atatus
manlfest themselves as the committee syercises ite ;rin-
cipal powers and fulfille its prinoipal duties,

domething of the acone of the nowser, which the
legislature has delegated to the school committee, hss
already been indicated in the foregoing chaptars, It i=s
the nurpose of the rresent chapter to examine the nowers
end duties of the scheol committes as thay affact the
making of poliey.

By Statute 143 of 1826,1 now embodisd in the Gop-

Lawg_ ¢ s Commonwaslth as Lasatlon 37 of Chapter 71,

the school committee 1a oloaked with a swasping and conpre-

hensive authority to mansge the affalrs of the nublic

1 _Acke of Msemachuaetts, 1826, Chapter 143,

section 1.
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schools., The courta, for their part, have placed the
broadeat possible construction upon this authorlty.z

The Brosd extent of the power, which the school
committee possesses for the management of the schools in
general, was well stated by the court In the case of

Leonard v, Snr;ggfiq;g:a

*The establishment of schools for the educe-
tion, to some extent at least, of all of
the children of the whole people, is not the
regult of any recent enzctment: 1t is not
the growth of our constitutional government,
or the provincial povernment which preceded
it, but extends back two hundred years, to
the early settlement of the colony., Indeed,
the establighment of popular schools is
understood to have been one of the oblects
for which nowers were conferred on certaln
associations of persons living together in
townshlips, snabling them %o regulate =2nd
manage certain prudenzial concerns in which
they head an interest!

The policy of the Commonwealth from esrly times has
been to establish a board slected directly by the
people gseparate from other governing boardz of the
geveral municipelities and to place the control of
the public achoels —ithin the Jjurisdiction of thst
body, unhampered as to debtalls of sdministration
and not subject teo review by any other beard or
tribunsl as to scte performed in food f-ith .,.

2 H nd v, Hyde Pork, 1985 iassachugsetts 29;
Robert B 56 Hassmohusetts (B Cushing) 198;
Ba 8k 2, 216 Magsachusetts 19; Ipoff gzg
Corleton, 238 Massachusetts 528; 'BrlggAv. P;gggg;_;g
316 Massachugetts 2835,

S Leonard v, City of Suringfield, 241 Mrasachu-
settes 325,

4 Ibid., citing gggg;% . the Inhabltants of
Newburyport, 51 Msggachusetts (10 Hetcalf) 508.

8 Leonard v. %oringfleld, guprs, p.329
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The school committee is an independent body,

entrugted by law with broad powgrs, important

duties »nd large dlgoretion ...

The gchool committee may make =11 reagonable

rules and ragulations for the governmant, discl-

pline and manaﬁament of the egchools under their

charge. This includes 2 determination, within

the bounds set by the statutes, of the subjects

to be taught and the nature of the schoole to

be malntalned, and the exerclse of discrinmina-

tion, insight and wisdom in the electien of

teachers and in the genersl sugervision of the

school gystem, with sll the 1neldentsl powers

gssential %0 the discharge of their main

functions,
The wording of this decision, pleeing, as it doss, empha-
gls on "broad powers®, “important duties", "large discre-
tions”, and sweening “incidental powers®, and demanding
from the committee the exercise of "discrimination, in-
sight and wisdom" in the performsnce of 1ts duties,
leaves little doubt as tc the sxtent of the power held by
the school committee under Chapter 71, section 37,

The type of control which the gommittes exerclaas
is well exemplified in the c=se of MgDevitt v, School Com~
nittee of Eﬁ;gggL? On Decerber 17, 1935, the school come
mittee of the city of Malden elected Mclevitt, a tancher
on tenure 2t the dlscretion of the comrittee in the nub-
lic schools of that city, to the roaition of principal of

the Lineoln Junior Yigh Bchool and Lincoln Elementery

8 Leonard v, Springfield, supra, p.o29,
7 1bld,, p.330.

8 MgDevitt v, Schopl Committes of Malden, 988
Maggachusetts 213,
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School., Hls new duties vere to comm:nce on Jenuary 10,
1536. On January 6, 1936, n new committec was slected,
They instructed the sunerintendent to disregzard the pre-
vioua vota and to notify ilelevitt that he was to continue
in his vosition of teacher. They allerod thet the appolint-
sent had been made without the recommendation of tnre Tuper-
intendent of Schools and, consequently, wge 1llogal by
virtus of section 59 of “ha ter 71.? rolovitt petltioned
the court for - writ of nendamues to compel the school con-
mittee to permit him to mscume the position of principsl
of the Lincoln Cchool. He alleped that the decision of
the committee w=~5 based on an erroneous intsrpretation
of chapter 71, se¢tlon 58,
In deciding the case the court sald,
The achool committee had general charge

of the public schools ... Th: ygenoral manageriel

powers of the committee continued to exist after

Lecedber 17. These ;owers includad the rower to

chenge by & majority vote the duties of tsachers

on tenure at dlscretion ond Lo as.izn them to new

duties, or to continue them in thelr exlasting

dutieas,_or to return them to duties formnerly per-

formed.
The court then goncluded that the esecond vote 4dld nothing
nore than to continue the petltioner Ain the position
which he had held prior to Decsmber 17, and that "It wn

within ths power of the committee to do this“.ll ¥ith

9 Oeneral Lawe of Massaghusetts (Ter.fd.), Chap-
ter 71, section &9,

10 MeDesvitt v, Malden, surrs, », 2?14,
11 Ihid., p.?14.
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regard to the alleged misinterpretntion of Chapter 71,
section 89, the cowrt pointed out that the 3llzged misin-
terpretation of the law played a minor part in the decision
to continue the petitioner in the position of teacher.

The underlying reason mppeared to be the feeling that he
was not qualified to nold the position and that he had

been elected in the first instance wilthout due consider-
ation,

This sweepling comprehensive power, =23 1t affects
the power of the aschool commlittee to establish policy, will
be considersd, for the purposes of this study, under three
classifications: the power of the school committee to make
rules consistent with 1its purpose for being; the power of
the school committee to mnke reasonable rules and regula-
tions; and some of the principal powers delegated to the
schocl committee in the aphere of policy making.

1. The &School Committee Heg the -ight to Make

Rules Consistent with Itz Purpose for Being

It has beean ruled that the school committes has
the power to make rules and regulations which are consis-
tent with its purpose for being.lg The purposs for the
exiatence of the public school system of thz Commonwealth
is the educgtlon of its citizens, “hile ~duc=ztlon has

never been specificelly defined ae such by the legislature

12 Inhsblitants of the iourth school District in
Rumford v, Wood, 13 Massachusetts 192,
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or the courts, a study of Part II, Chapter V, Ssation Il
of the Conmtitution of the Commonweslth, raoveals that the
Loglslature 1s cherged with the spiritual, intellectual,
moral, physiosl, soclal, cultural, and economic develop-
ment of 1ts young citlzens, Conseauently, rules sffecting
any of these areass have been held as consistent with the
purpose of public achools,

Perhaps the moat striking exsmple of this prin-

¢iple is found in the ocase of Shermph v, Gnﬂrlggggsz;3

The plaintiff, a2 female pupll under sixteen years of ege,
had been excluded fron the public schools of the Lity of
Charlestown for alleged character defects, Under authority

of Statute 1846, Chepter 214,34

ghe sought redreas from the
city for slleged unlewful exclusion,

In the hearing befora the lower court, the defend-
ants geve notice that, 1f forcesed to, they were prepared
to prove that "the pleintiff's sharacter in regard to
ohagtity was auch, that she ought not to be nsllowed to re-
main in the public aschools, and that for that resson she
was exclutea®.1® 1In a subsequent charge contalned in a
bill of particulars which they filed with the court, the
committee atated thot they would show "that during the
yery 1845 ... the plaintiff was at unseasonable hourg of

the night with one John B. NAeholson kto,, - specifying a

13 3 v. The Inhabitants of Charlestown, 62
Magsachusetts 160,

g 2 46, Chapter 714,
REOWR, suprs, p.162.
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continued course of open and notorious familiaritlies and
ectual 41l4cit intercourse, and that for hire and reward 8

The plaintiff objeoted that thesge charges, 1if
proved, would not be grounds for lawful exclusion, nince
the alleged 11liclt acts had occurred cutside of the
school, and that while good moral charscter wae a requis-
ite presoribed by statute for tasschers 1% was not demsnded
of pupils.

The lower court Jjudge sustained the objsction snd
ruled for the plaintiff., The defendant appealed to the
Lupreme Lourt.

In reaching Ats decision the court pointed out17
that it would be otrange if in the legl-lation establish-
ing the public schools, no powsr had been veosted anywhore
to protect them from the poxiouz Influence of anyons whose

presence would be "injurious to the whols, anl gubversive

pept". Under the exlsting system of publie schools, child-

ren of both sexes and of "various ages, capacities »nd sus-
ceptibilities” are brought togetner both in the schools
and in their cutside smusements in nuch & way ss "to exert
a powerful influence on sach other”™., The argument that,

while pood character 1s by statute a requisite for teachers

16 , supra, p.l62,

17 This paragraph mnd the two which follow it re-
present a transposed parsphrase of the court decision con-
tained in pages 163 to 168 of fhermen v, Charlestown.
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in the sahools, 1t is not demandei of itudsnts, oonnot

be maintained. Tha very exlstence of ths ~chools pre-
suppoaes that the onaracters of 1ty puplle ars in 5 vlasge
tic state and not yet fermed. If the Tormatiun cof chirac-
ter “is the manifest intentlon and purpvse of the wchrols,
then 1t 18 negessary, in the unreserved intargoursg of
pupils of the same sohool, as well without &s within itus
preoinets, Lo preserve the pure minded, ingsnuous and un-
suspecting children of both sexes, from the cont-wnating
influenoe of those of depraved gsentiments and vicilous
propensities and hablts as from those infeocted with cone
tagious dleease”.

Jhe court is of the opinion "that the schools have
not been left by the law without reasonable protection in
this respect”:; but that a powsr hos beun vasted in the
gchool committee "to exclude a pupll ... for good »nd
sufficient ceuse; snd that the notorlous immoral rropn-
sities, practlees and habltas of sny ons claiming ~dris-ion
as » pumil 1f proved to the satisfaction of the committec,
do conatitute 2 good and sufficient couse for cuch grclu-
gion",

Thie declsion eetsblished tha principle thet,
aslnes gharacter development 1ls one of the ;.rposss for the
existence of the echools, the committee, 5o that puplls
ng & whole may not be hampered in achleving that purnose,
mnay demand certain standards of sny individual seeking

sdmission to the public schools,
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That the school committee may make rules consls-
tent with ite purpose for belng is 1llustrated sgsln,
and from an entirely different point of view in the crse
of Averill v, Newburypor,l®

The 8e¢hool Committee of the City of Newburyrort
had & rule which permitted teachers who were absent be-
ceause of personal lllness, death in the immedinte family,
or other cause which the superintendent of schools consi-
dered good and sufficient to be paid in full, The , laine
£1ff was absent from his work under these condltions during
the month of January, 1919. The city deducted from his
salary an amount in proportion to ths number of days he
was absent, gontending that 1t was not within the power
of the school committiee tc make such a "“zift® of publie
funds to any individual,

The court stated that such payment could not be
considered as a gift, and that the authority of the school
comuittes to maxe sll "ressonable rules and repulations
for the government and management of the sohools under
their charge® wag not open to question. The "genersl
grant of authority) the supreme tribunal saild, "to have
charge of the publice schools and to fix the salarieg of
teschers includes the aubsidiery power to decidn within

reasonable limlis whether, in order to promote officleney

18 Avarill v, the Cisy of Newburyport, 241 :dsssae
chugsetta 3353,
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and insure constanocy of exocellent service on the part of
teachers, temporary absencaes without loss of pay be
afforded them ...19 In ruling that the committes was
within its right in meking suoh a rule, the court sald
that gugh payment should be considered not aze 2 gift but
as an "incentive to superior work® 20

Similarly, when in Cotter v, Ubglggﬂgl thie City
of Chelsea ohallenged the right of the zchool committes

to vote extra pay to teachers with certsin types of denen-
dents, the court ruled that, if the “committes ocould
reasonably believe that 1t would be for the good of the
echool system Lo pay mora for teschers having dependents"”,
the committee wag within its righte and the vote was
valid, >

2. The Committes !as the Power to Make Reasonable
ules and Regulations
The courts have ruled consistently that in addition
to rules made in the further=nce of the very purpoases for
which the publie schools exlist, the school committee may
also make asuch pules and regulstions as are reasonable
and make for more effectlive dlsciypline, governmeont, and

mansgement of the schools. Thic authority, lilks the

19 Averpilld v, Newburyport, suprs, pp $34-338,
2c _1bid., p.d96,
21 Cotter v, City of Chelgsens, 314 lirgpachusetts 314

2? M' p' 518.



POWEZRS AND DUTILG IN POLICY MAKING 119

authority described abeove, stems from the gener:l mansge-
ment clause, contsined in sectlon 37 of Chapter 71 of the
Ueperal lawg, and from the broed construction which the
courts have placed upon that clause. While this princinle
hag been established in scores of cases, many of which -reo
discusged under different headings in other sections of
this thesls, three csses have been chosen for development
here; because they not only establish ths right of the
school committee to make reasonable rules, but aslso are at
the policy making level, have universal rsther than loocnl
application, snd have had lasting rather than temporary
results,

Among the more controversial ruleg adopted by
school commlttees in the exerclse of this suthority wmas
the policy of excluding married females as tsachers in
the public schools., This practice wsag adonted by many
8chool committees of the Commonwealth during the neriod
betwean the two %orld Wars snd was especislly vrevalent
during the depression of the ninsteen-thirtias., Two out-
standling cases developed during this period, Sheldon v.
Hopedale®®and Rinaldo v, Dreyer,”® The second of thess
has been chosen for dlscussion here, bhecnuse the tencher
involved had aoquirad a full tenure statug and thers wan
no resson for her dlsmissal other than the feot thst she

married.,

23 gheldon v, Hovednrle, 276 Magsmchusotta 15,
#4 Rinaldo ¥, Dreyar gt al,, °F4 Masaechusoitc 187,
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The sahool committee of tha city of ‘avers, 1in
1927, had ovassed a rule to the effect that tha ¢:ntract
of avery female elected to the poaition of teacher in the
public schools of that oity should include the stipuls-
tion that the marriage of the teacher would'termlnata the
contraoct, In 1930 the rule was changed to read, “the
marriage of a woman teacher ... shall operate as an auto-
matic resignation of sald teacher, and this regulation

28
The plaintiff, Rin-

shall arrly to teachers on tenure®,
aldo, merried in 1935 and was dronped from the teaching
staff of the City of Revere. 5She patitioned the court

for a writ of mandamus to compel the school committes to
regtore her to her moeltlon, on the grounds that by statute
s tescher on tenure could be diemissed only for “ineffic-
ienoy, incapacity, conduct unbecoming a teachesr, insubor-
dinstion, or other good cause»".?8 3he oontendsd that
marriege could not be included under “other good cause"

becauze this phresse mual be¢ construed in the light of the

specific inefficlencies preceding it in the statute,

25 Hinpldo v, breyer, supra, p.l67.
26 Aotz of gfgsnehgsettg, 1934, Chspter 123, now
contained in (enerel lpys of Magspchusetis, (Ter.Ed. )

Tharter 71, sectlon 47,
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In ruling for the gchool committee, the court
sald,
"Good oause" for dAismlissal ... is by no
means limited to some form of inefficiency or
of misconduct on the part of the person dlsmisssd.
... Such mattars are smply covered by thes words
vhich precede ".ood ssuse®, .., Good cause includes
any ground which ig put forward by the committee
in good fnith and which is not arbitrary, irra-
tional, unreasonable, or irrelevant to the committeea's
task of huilding up 2nd maintalning an 2fficlent
school system..., If the cause aassigned 1s ab
leagt f=irly debrtable and 1: scserted hggestly,
and not =8 a subterfuge, that 1s enough.-
Tne court then pointed out that there was much reasson for
gquestioning the assumption that merried femsle teachers
vere lass valuable to & school system than were unamarried
fomale teachers but that "tne committee have 'general
cherge' of the public schools in “evere ... It is for
them and not for the court v detsermine mattsre of
pc'lj,ey".?’8
Although the d1smissal of » female teacher bocause
of = change in her msritel status wng prohibited by a
1853 amendment to seotion 42 of Cnapter '7'1,5'Q and, CONnge-
quently, the specific school commlitiee rule under dlu-
cugsion is nc longer tenable; the crse hse been presented
here to show the latitude that iz permitted school com-

mitteea in makinge rules snd regulatlons for the government

27 Ringldo v, Dreyer, suprn, ©.169,
28 Igéﬁa 3 p. 169.
29 ._'f B Ol M RaERG ~..“ Ohapt&!‘ 244;
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and menagement of the shool«, 7The case is important
also bacauase of the dafinition of "rood nauuc? .. ipupliod
to Chapter 71, pection 42.°0 This definiticn has besn the
measuring device against which all subsequant actions of
a similar nature have been compared,

The right of the achool coumittee to make reason-
able rules which were intended to further the disoipline
of the schools wae upheld in the case of Spiller v, the
Inhabitants of ¥oburn,>'in 1866. The school committee
had passed n rule that the schools of the town should bz
opened each morning with = prayer and the reeding of a
vassage from the Bible, and, that during the prayer, the
puplle should bow thelir heads, Because of some orposi-
tion to the rule, sllegedly occsaslioned largely by one,
3piller, the rule wasg ~odifled to the extant that any
child might Dbe excuged from the bowing ¢f the head whose
parent requested such exemwntion. Spiller refused to
recuest such exemption for his deughter and, st the same
time, directed her not to obey the rule, After peraig-
tent refusa) to conform, the ~laintiff, a 1l3-year-old
Zirl, wag excluded from the school. Contending that her
diegminnal wns becsuse of her relipious opinlons and a

violation of OGsneral Statutes, Chapter 41, sectien 9,°~
S0 Geporal laws of Magsachusetts (Ter.%Wd.), Chap-

tar 71, sectlion 4Z.
31 Splller v, The Town of Voburn, 94 M-aseachugetts

127,
32 Cenersl 3tatutes of !~ggachupetts, Thortar 41,

gection 9.
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the plaintiff, through hey father, sought redress from
the town for unlswful excluuion.
In Judging the csee the court =sid,

The power of » school committee of a
town to pasc all rea~onerble rules ond rejula-
tions for the government, diecipline nnd mena-~
Fement of the rublle schools under thelir cheros
and sursrintendency is clesr 2nd unaueetion-
eble, ... “quelly clesr s it that the commlt-
tee of the town of ¥Woburn 614 not exceed thelr
authority in passing an order th-t the Bikls
should be read mnd prayer offered =t the orening
of the schools: on the morning of emch day. o
wore supropriste mathod co.14 be adopted of
keeping in the minds of both teschers nd® scho-
larg that one of the ohisf objeasta of education,
#g declar~»d by the statutes of the commonwesalth,
ané whioh teachers are sspesially snjoined to
carry into affsct, 18 "to impress on the minAdx
of children and youth committed to thelir cere
and instruction the principleg of riety %gd
Justice, and a ssored regerd for truth®,

The pletntiff'e contention that her dismiseal w22 baged
on religlous grounds was diemissed by the court. Jho was
not, the court pointed out, sseked %o tske nart in » rell-
zious sxercise. She wap nsked to bow her hesd za - mesns
of lessening the temptstion to ecommunicate with other
pupile during the prayer. The oourt stated further tn-t
any guestion of the pleintiffie conecisnce being com ro-
mised through acquiecscance to the rule vasg removed when

her parent wes granted the right to recuest sxemrvtion,

23 ar robu Zs PP 178-129, citing

in the concluding clause the @n@tgi’gtntgtgg of'M§@¢@qhn~
getts, “hapter 38, section 10, now contained in Zsneral
aws of Hpgpaohugetts, (Tar.7d,), Chapter 71, ascti~n 2N,
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The statute of 182¢, Chapler 143,34 »1ich entnb-
lighed the school committ-e inscluded, in section 7, -
provision that a passage be read from ths Blble at tne

atart of each school day. his sams »rovizion 1. found

o I

in Chrpter 71, section 31, of the present code,’ 5% In view
of the recent desisions, raported in Chapter I of thie
thesls,aﬁ 1t ~ight be conlJectured ag tc how the niller
decision, with re.srd to the bowing of the hesd, and the
reading of the Bible, ss vrescribed by the pr2sent cude,
would fare if brought to the 3uprewme Court of the Unitad
3tptes, as & violation of the (iretl Amendment to the
Federal Constitution. Since neither has been c¢hnll: nged
to date, only conjecture is pos-ible. AL Tar prosent time
both are lawful »nd the latter 1a prescribed by statute in
the Commonweslth of .rszachusetltis,

The general power 1o maks reason~dle ruleg ~id
regulstions which has 1ts sourcge ir aegilon 37 of Cispter
71 1s sometimes made more apecifle by supporting ~tntutes,
3ection 47 of Chapter 71 glves to the sohool coomitiee
tha ~uthorlty to "supervise anl sontrol all sthletic snd
other organization: conpoased of public -cbnool ravils =nd

benaring the gchool nam? or orgonlzed in connection there-

wlth“?vThe court has internreted the clruss "or organizad

34 Acte of Maggponusetts 16826, Chavter 143%,s:ction 7.

35 Generel Lews of bagcerhueetty (Top, 13, ) Ihemgar
71, section 37.

38 Everson v, Ihe 3tate Board of .ducatien, 570 Us 1;
1 nols ax rel.¥eCollua v, "9-r3 of .ducziion of Jga 00l Dige
A 1 Chanmp Lount s VR U” N3,

&.f\az 'BGh QE YV, (‘lﬂu_gf’n A”at nl, A ,Jh ”\'6.
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in connection therewlth', as giving the school ocommittes
control over fraternities, sororitiss, or eny other
secret organization of ~hich nublic scironl ~tutentc are
nenbars,

In Antell v, Stok ,58the wchool Committee of the
City of Haverhlll passed a resolution to the gffect that,
as of May 16, 1933, no student of the Haverhill Righ
School might become a menmber of any :ecret crganization
composed *wholly or Ain part of high school purils”, unless
such orgenizetion was approved by the superintendeni of
schools and Principal of Haverhill :igh .cheol; and that
the officers of secret organizations of whioh high sochoel
puplls were members should file certsin information -ith
the Principal of the Haverhill High wchool. 1he penslty
for fallure to comply with the rule was excluglon fromw
the school,

Lvery student of the high school - =ngkad to sign
a pledre agreeing to observe the rule. 11 complied,
Eight female ctudents, of whom the pleintiff was Hne,
{#1led to abide by the regulation snd were excluded from
the school,

Contending that the school committee invaded the
sphere of the family when 1t attempted to regulate tha
oute-of«gshool activities of the puplls of th: Haverhill

38 Antell et al, v, 3tokeg et »l,, 087 Hnaeon
chusetts 103,
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High Schoel, and that they exceeded the power aonferred
by Chapter 71, section 47, when thoey sxcluded the pisin-
tiffs, the students involved petitioned the court to com-
pel the school cormmittes to reinastate them. In ruling
for the defendants the court pointed out that *by section
37 1% 1s provided that the school committee shall have
general charge of the publioc schoola®, and that “"the
Jenlous care of the General Court has always clothed
municipal officers with adequate suthority to encoursge
the highest vnracticable efficiency of the aystem of ;ub-
lic education ... in the absence of other limitations,
inoludes the powser %o determine within reason what puplls
[o]
shall be raeceived and what pupils shrll be rejeoted".a‘
With regerd %o the contention that the authority
given to the sclocl commlttes under section 4740 ¢5 sone
trol the notivities of gtudents did not include the power
to exclude stud«nts the court sald,
The penalty of expulalen frow .chool for violotion
of the rules does not exceed the nower oonferred
by Section 47, The power to make rules would be
vain without the capacity to annex ve~son~bla
penslties for their violation, HRules adopted by
the constitutad authoritieas for thae povarnense of
the publio schools must be presumad to be brged
unon matura deliberstion 2nd for the walfare of
the community. A rupll who peraistently viol-tes
such rulesg ... nmay be excluded from the school by
the zchool committ~e acting in good falth, No

pereonal right etonde auperlor to the public
welfare in this particular, 41

59 Aptell v, Stokes, supra, p.lua,

40 GCenersl Lows of Masgachugot¥s (Ter,id,) Clinp-
ter 71, section 47.

41 Antell v, 'tokasg, sunwps, - 107-156.
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Conserning the charge that the rights of the
family were infringed by the rule under 4discuasion, the
court pointed out that *formal assoclations of purils in
conneation with a publie school pousese possibilities of
harm to the reputation of the school and to thas studious
habits and pergonsl character of the membera“.42 These
factors, the court stated, concern intimstely "the wgeneral
wolfrre in connection with the public school”, znd might
properly be regulated “by rulee adopted pursuant to legls-
lative sanction*,4d

The ocageg reported sbove are i1llustrative of the
thinking of the courts of the Commonwealth, which havse
gonalatently ruled that =ny reasonnble rule or reguls-
tion intended to further the dlseipline, government, or
managenent of the public schools, and enacted in good
faith, by » properly constituted school committee, ig
vallé.44

3. B8eme of the Principal Powers Delegated to the
Schenl Committse in the Sphere of Policy Making.

In nddition to the authority to mske rulea consis-

tent with the very purpose of the public sehocls and rulss

which are intended to further the dlscipline, government,

42 Antell v, SZtokes, suors, n»n.1l07,
43 Ibid.

44 Hodgkins v, Rogknort, 1086 Meggachusetts 475,
Roberts v, Bosten, 58 Massschusetts (5 Cushing) 198,
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and mansgeneni of the publio sahools, tha Leglslature

has delegeted to the lecal school commilties certein spe-
cific powers which to a lerge axtent snables it to deter-
mine the extent, qurlity, =nd type of education to he

of fered in the public scheoels.

May detormine the length of the school yeasr, --

48 zivae %0 the locel school oo

Sactlon X7 of Chapter 71
mittee the rigsht to “etermine, sublegt to the nrovislons
of “gctlonz 1 ond 4 of the z~me chonter, "the numb-r of
wsake snd the hours during which (the) schools shall be
in session ..." GSection 1 stipulstes that the elenntary
schnols must be maintained for st least one hundred and
sixty days in each yea?? and seotlion 4 requires thst the
secondary schools be oper=ted for =t lzast one sundred
and elghty days in eaeh year, exclusive of vaaation%? I'he
school committee may determine whetner the schools shall
be maintained beyond the prescribed period, and ii 20, the
axact number of addlitlonal days; the dates for the conmen-
eenent and termination of the school year; the nuavor of
hours in the school “4ay; and the time and lenith of vaca-

ticn perieds, subjeet only to the laws of the Commonwe«lth
regarding certain legal holidays.

45 Ceneral Lawe of Monmmohucetta (Tar, id,), Chap-
ter 71, secetion J7.

46 1bld,, section 1,
47 1Iblgd., section 4,




POWERS AND DUTIES IN POLICY MAKING 129

This suthority, delegated to the school committee
in the original legislation estsbliehing that body,48 hag

bean zeriously questionaed on only one occssion. In the

aforementioned case of the Inhabitantg of the Ninth ZSohool
wistriot of Weymouth v, iloud et al. 493 century ago, when

the axcluaive right of the school committee to datermine
when the sohools might legally be closed was questioned,
the court eaid, "the fixing of the times For vacations,
or for occasional suspension, of the aschools, and for
elosing of the school heouses for s day or more," is the

exslusive prerogative of the school commattee.sG

May designoate the subjects to be taught.-- «ithin
the limits established by statute the school commititee may
designate those subjects waloh are %o be tsught in the
schools under itz surerintendence. Section 1 of Chapter 71
provides that instruction must be given in "orthography,
reading, writing, the English language and gramnar, geo-
grsphy, arithmetlie, drawing, the history and conatitution
of the United 3tatea, the duties of oltizenship, physio-

logy and Hyglene, good hehaviour, indoor and outdoor games,

48 Ackas of 18%6, chapuer 140.
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and athletic exeroige", in all of the elementary achools
of the Gomnonwoalth.51 Section 2 of the same shsuter
requires that Civics, United itateg History, r»nd certsin
related subjscts ba taught in all eleumentary and secondary

52

schools. Military drlll and gymnestics ere required

under provision of section 3.53

The tesching of modern
foreign languszges, under certrin conditions, la »rascribed
by eections 13, 13A, 13B, 13C and 132.%¢ By authority of
section 1, *such other subjects az the school committee
may deem expedient may be taught 1n the publioc sohoola“.55
Section 4 provides that "one or more courses of study, at
least four years in length, shall be msintained in ...
(each) ... nigh school.56 It 1s the right of the sshool
cﬁnmlttee to determine the course to be offered, whether
or not more than one course should be offered, and, if
more than one, which courses they shell be,

The right of the school commifttee to detercine the

type of instruction hasg never been questioned. HRowever,
5%

in the exhaustive Ring v, “oburn declcion™ the court

81 Ceneral laws of Maggachusetts (Ter.Ed,) Chap-
ter 71, seotion 1,

52 4., section 4

63 ., section 3

54 ., sections 13 (Commercial Spanish), 13A

(Italian), 1 Hodern languages in Uan~ral), 13C (Polish),
13E (Lithuanian).
56 Ibjd., section 1

58 Ibid., section 4
67 Ring v. The City of soburn, 311 ¥rsraghu-
setts 679,
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emphasized the right of the committes to so Jetermins
the subjeots to be taught when it smld at page 686, "The
mandate of this section requiring that instruction shall
be given in the high sohool in such aubleots as the
school committee considers expedient ... is equally com-
relling with the mandate requiring the maintenance of
that school®,

The looal achool committee, then, once the minl-
mum requirements prescribed by statute have beeon met,
largely determines the type of instruction to be offered
in the schools under its coentrol,

May select, purchese, and change textbooks and
other instructional materials.-- Dectlon 7 of Chaoter

143 of the Actg the act which

originated the modern school committee, delegated to the
committee the right to select and purchsse textbosks for
use in the achools. This right is found in the progent
code in section 48 of Chapter 71 of the General lLawsg,
wnich provides, in part, that the sohool committee "shell,
at the expense of the town, purchrae textbooks and other
school supplies, and ... shall loan them to the puplle

58
free of charge." section B0 of the same chaploar ner-

mitg the school committee, under certain prescribed condi

tions, to change textbooks.59

&
ter 71, section 48.
59 1Ibid., section 50,

¥ ingorchusatte (Tep,d,), Chap-
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The latter right has never becen auestioned., The
authority to prurchage textbooka, howev':r, hasg beeon chellen-
ged,

The trrsditional interpretetion of sgection 48 ls

found in the csse of Hartwel) et rl, ¥, Iittlwton?” ~nd
61 |,

1s re-emphanized in Ring v, ‘oburn. 1849 decigion,

however, plsces certein restrictions upon the szchonl com-
mittee in the natter of purchacing mate-imlsg, in town-
which have e-tablighed gen~rr1l vpurchreing derartments,

In Hertwell v, lLittleton, the “chool C-mrittec of

the Town of Littleton, in complisnce with the Act of 1&3@?7

has purchased books for the uae of the puplls during the
school year 1829-1830, in the amount of thirty-four dcllars
»nd eleven centes, The nembers of the committee pald for
the books from their own private fundg, %“hen thay submlt-
ted » bill to the town treasurer for the value of the
books, he refused to honor it, contending that the commiti-
tee might purchase booke under the gtotute only on the
erediit of the town a2nd not by wmrking themselves the creditors
nf the town, An examination of the facts in the lowar
court diaclosed that the books were sultable; and required
for use in the school; that they hed been billed to tho
town nt wholeanle prices; and that ne nrofit had acorued to

the committees or to any member thereof,

chusetts (13 Pickering) 279,
61 King v, %Woburn, suprs, p.679,

62 Aets of Magsschugetts, 1828, Chanter 143, zeo-
tion 7,

4

gton, 30 Mpagaw
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The 3upreme Court of the Commonweslth ruled that
the expression “procure at the expence of the town" was
comprehensive enough to include either furohase on the
oredit of the town, or purchase by the committee with
reimbursement from the municipal treasury.

Obviously, the above described method of purchasing
textbooks, or any other school gupplles would be immractiecsl
in this day of hlgh priced educatlion, Nevertheless, the
case ls laportant 1In that 1t demonstrates the latitude of
the authority sallowed the gchocl committee in the mstter
of selscting and procuring negegsary school supplles.

With thne exception of a briaf gpan from 1873 to 188565
when the city council and/or the town meetling could con-
trol the expendlture of the school committes in the mrtter
oi textbook purchase, and subject, since 1913, to the
provigsions of Ihe runicipel Tinance &gt,s4which reguires
the school commlttee Lo determine 1tz n2z2da prior to the
formulation of the municipal budget, thia declslon was
easentially ropresentative of the thinking of the court
from 1830 to 1950.

The absolute right of the schoel commitiu~ to
select and purchesse Toxtbooks wrs reaffirmed by the court
in 1942, ~han the right of the cohool committee to Joter-

mine the amount of money neceasary to purchase textbooks

63 OSee Agts of geachuse 2, chapter 108,
saotian 1, and ic B ;tmtaaAgf Mngamghuﬁgtt , charn.

" Mapsachusette (Tor,ld,), Chap-

ter 44. aentionmsg”
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end school supplies for the public achoole of the City
of Woburn was under question, along with the ripght to
determine the appropriations necessary to operate pro-
perly other phaases of the public school progranm, the
court saild,

Section 48 of the said Chapter 71 provideg that

the sehool committee ghall, at the expense of the

town, purchase textbooks, and other aupplles.

Thie is e mandatory provision, and the finding

(of the lower court) was wsrranted that they

(the school committee estimates) were proper

and represented books and supplies thet were

negessary. ¥e are of the opinion that gheqa

items are reaguired by eaid Chapter 71.5

This traditional interovretation was to some extent
limited by a 1949 decision of the court,®6 to the arfrect
that, where a town hag set up a purchasing depsrtment
under the permissive authority granted in section 103
of Chapter 41 of the Qgggggl*ggng,ev the school acommitice
must operate through the gald purchasing denartment,
In 1947, the City of CGlouceater egtablighesd o

pw chaging department under the authority grented in the
sald geetion 103, which states in part that the purchasing
agent "ghall purchage all supplies for the city ... =néd

for every department thereof, except in cage of emergency..."

66 ERing v. Woburn, gupra, p.686.
8e £ spter
Gloucester, S

67 General Lawe of Mmgsachugetts, Chapter 41,
gection 1034,
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In 1948 the city oouncll enscted an ordinance requiring
the school committee to determine what textbonoks and
supplies would be nesded for the school year and %o sube
mit a 1l1st to the purchaging agent that he might purchase
them, The school commlttee challenged the legality of
the ordinsnce on the grounds that its wording, “the pur-
ochasing agsnt shsall procure the article he considers bhest
in quality, all other things being ecqual®, deprived 1t of
1ts dizcretion and itg traditionnl right under cection 48
of Chapter 71; and that there was no guarantee in the
ordinance that those requests would receive prompt stisn-
tion. 1In deoiding for the ¢ity the court pointed out
that in enacting the legirclatien which provided for the
purchasing deparitment, the lLeglslature must be presumed
to have been cognizant of the traditionsl rights of the
school committee under szection 48; and that, since 1%t 4id
not specifically exelude school committees from the rrovi-
sions of the Act, it would be unthinkable for the courts
%o hold that an agency which expended such n large percent-
age of the municipal fundsg «=a did the school committes
should be set aside from other city departments in the
methods by which it would purchase its supplles,

With regard to the sgpeclfic charge that the school
comuittes was deprived of 1its disecretion the court saléd,
"If the artiele to be purchased 1z peaulliar to the Pleld
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of sducation, the sohool committer's determination ag to
auclity ee dlacloged in its requicition will be conclu-
sive upon the purchasing department, In the important
subject of textbooks no guestion could arigse".%8 To the
charge that the ordinsnce made no provigion for the
"expeditious honoring of requisiticns®, the court enswered,
*It must be preasumed that the purchasing depertment »ill
comply with the nrdimmce“.s9 This deoision makes it clear
that there can de no doubt as tn the right of the schonl
committee to select texTbooks and pther school survlisa,

It dces, however, limit the traditional frredom of the
committee, ns expresced in Haprtwell v, L;gg;gtog,vo and
Eing v, nggrn71 vith regsrd to methods of purchase, in
theoge communities vhich have s=tabliched purchasing

departments,
BUMHARY

The school committess of the Commonwealth have a
gwaeping and comprehenasive authority to mansge tha affairs
of the public schools,

This authority hag its orizin in :tatute, princi-
pally in gsection 37 of Chapter 71 of the Ganeral lawa,

68 Schoo toe Glouceater v, City of
Gloucester, supra, p.220.

59 m’ t:‘ L] Ezﬂ -
70 Hartwell v, Iittleton, supra, p.”°0.

71 Ring v, Woburn, gupps, p.679.
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wvhich has always been glven the broadest of constructions
by the courts,

Tn addition to the general powers of management
found in seoction 37, the school committees have certaln
specific prerogatives in the sphere of policy mesking.

The courts have ruled that the school committaes
hag the right to mske rules which are consistent with the
purpoges for which it oxista, This jurposge 1a imnlicit
in the Stete Conatitution as the 2pirituzl, intellectual,
morel, physlcsl, social, cultural, and sconomic develop-
ment of the youth of the Commonwealth. Consequently, the
comnittee may make rules concerning any of these areas,

The commitites hag the vower, sleo, to mske rules
«nd regulationg which are reasonable and which ~re inten-
ded to imnrove the dlecipline, aannsgement, or government
sf the aechools, Tha courts have anuncizted thias rrinciple
in 2 number of cages where rulss of the committee have
affacted the statug or the activitiszg of teschers ng ell
a8 pupils,

Finally, the school committes 1z granted by statute
the right to e<tablish certsin policiee, which to 2 consl-
derabls degree determine the extent, aquality, snd tynn of
educetion to be offered in the schoole under their sunere
intendence, In the realm of polisy waking the ochief powers
granted by statute are: the right to decide "the numbar of
weeks and the hours during which (the) schools shell be in
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geszion’, and the number and type or tyrss of sourse to
be offered at th~ high echool level; the right to desiy-
nate the subjects, over and above the statutorily re-
ouired subjects, to be taught; and the right to celeect,
purchass, except under special condAitions, and change the
text books and other «upnliss to be u2e4 in the schoola.
The nowers and Adutiea of the sohonl committes in
relation to its yrofessional emnloyees will be traated
in the following chapter,



CHAPTER IV

HTOPOWIPC AND DUTITY OF THE SCHOOL CiniITTUE VITH
FEGARD TO TEACHER3, SUPERINTENDENTS OF SCHOOLS,
AND QThINM TROFLD TTONAL 270 QMNEL

The rreceding chapter treated of the powers and
duties of the school committee with regard to the making
of polioy. The nresent chapter continues the theme of
1ts nredecessor, the power and dutles of the school com-
mittee, but ecnalyzes these prerogatives and obligations
in the light of the relationaship which axists batween the
school committee and the teachers, supsrintendents of
schools, principazls, and supervisora under its guperin-
tendsnce,

Within the limitas preseribed by -tatute, the
achodl committes hag the right to contrret with, fiz the
salaries of, determine the aqusalifications of, set the
duties of, and dlsniaes the profeszlonal parsonnel which
At engages to ovperate the public aschools, HMuch of this
autherity 1s found in apeclfic stntutes, All of it hasg
15g ultimata origin in the mandate of the lagislature to
the school committee o take "genersl charge® of the
public schools. Y¥hile the school committes ~xercisas

grsat power over the teachers, superintendents, princi-

pals and supervisors under its Jurisdiction, 1t 1s in
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this area, concerning, as 1t does, human relationships,

personalitieg, end repeated opportunities for preferment,
that a prudent legislature has geen fit to place, by sta-
tute, the most restrictive of the limitntions by which 1t
sonstrains the general authority of the school committee.

A study of the authority and obligations of the
achool committes as it deals with 1ts professionazl person-
nel dlvides itself loglioelly into three ssotions: the
authority of the committee to select and engage versons
to conduot the schools under its supervision; the right
to deternmine the dutias of these individusla, once they
aye engaged; and the right to dismlss them wvhen occn~sion
demands. It 1s& on this plan that the nregent chapter
oroceeds,

1, The 3chool Committee Heg the Right to Contrasct
with and Fix the Salaries of Teaehers, “uper-
tntendents, Prineipsls and Supervisors,

In this 4digcussion of the right of the achcol com-
mittee to contract with and datermine the salaries of
teachers, superintendents of gchools, nrincir=ls and
supervisors, slthough we deal with three separste c¢lacies;
the teacher, the superintendent of schools, 2nd the prin-
gipal snd the supervisor; the term "teacher" is frequently
uged in the generic sense o cover all three clrwe.os,
Although the appolintment and determinstion of the salery

of teachers end surerintendents rre -rescribed by ‘ifferent
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atatutes, in all lmpertant egsentiale what applies to one
applies to all,

The power to ocontract with and set the salary of
teachers of the public sohools 18 delegated to the school
committee by secotion 38 of Chapter 71, which atates thst
the school aommittee

shall elect and ocontrset with the teszchers of the
nublie schools, chall require full and satisfactory
evidence of their moral character, and gshall aseer-
tain their aualifiestions for tesching »nd iheir
capaocity for the government of the achools.

Section 59 of the same chapter empowers the sehool comuit-
tee to "employ a superintendent of schools end fix his
salary”.z

The exclusiveness of thils rower is emphasized by

the court 1n Degatur v, Psabogdy.

The power to contract with teachers ln the publlce
schoole end te fix thelr salaries, for many yesrs
hag been conferred by the gtatutes and has recelved
defrinite ~onstruction. That construction hag besn
that the power is vested absolutely in the school
comaitee, The obvlous rergson was that sulitsable-.
ness of teachers must depend %o = large degree upon
the amount of compensstion which oan be offerad,
and that sinee the peneral charge and superinten-
dence of schools 12 vested in the schoo) committaen,
it gcannot be held to = astriot performance of its
duties vithout correa-onding suthority. Moreover,
the power to contract with teachers imports the
power to agree upon compenasation.

t

ter 71, section 8.
2 Ibvid,, chapter 71, section 59,
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eee The requirement that the school committee
shall 'contract with the teachers of the publile
achools"®, with the necessary implicstion of fixing
salaries, 1a as definite ag that requiring high
sshools, evening sohools, free text bcoke,,and

the ninimum number of days of instruction,v

In a similar manner the court gald, at page 268

of Callshan v. voburn,*

The nower to contract with teachers in the public
schools and to fix their salaries 1z vested in the
school committee by G.L.(Ter,.Ed.) Ch. 71, 880,38,
and 1% 1¢ plain from the provision of & "L.(Ter.fd.)
Ch.71, sec.5¢, that the power over the suoerintan—
dent or |ahools is the same as over the salaries
of teachers,

In O'Brien v, FPittsafield the court went even fur-

ther when it stated that not only wss the power to contract

with and set the zalaries of public school teachors vested
exolusively in the school committee but that the power was
one ¥Ythat the szchool committse could not delegate lawfully
to any of their subordinates or to the mayor or other city
officinle. *°

The right of the school committee to determine the
sslaries of teachers has been questioned on many occasions.

The courts, however, have consistently rejected these

3 Degatur v, City of Penbody, 261 dassachusetts 88,

4 GCallahsn v, City of VWoburn, 306 Marsachusetts 268,
5 O'R r, The City of PAL ald, 316 Massa-

_. i A EEL
chusetts 285,
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challenges, At vage 75 of James v, The Mayor of Fnall

River et al.,% the oourt sald, "the fixing of saleriss

of sschool teacher: 38 ot within the control of tha city
council, but 1s exclusively within the control o? tne
school committee®, The principle =2x-razsed in thwese
words ig nothing more than a recant r&iterationv of &
Judieial internretation thet is asg 0ld4 as the school com-
mittee itself,

“eeause the above acuotation 12 so tynical of Lhe
aourt declslonas, 1t does not zeem nececempry to discu«s
further the meny challangea that hnve beesn lavalled at
the excluseive right of the school committee %o contrretl
with and determine the aalering of temchers, Horeover,

8

the 22338 dAisruased ~t namaa 02 %0104~ of this theuis,

under thn heading "The Oblirstion of the Tewn %o Anwro-

priste the Funds Raquested by the idchool Uonnittee?, are

among the foremost 2ag~s involvineg this eoncant, Thace
key deciszions, without excertion, unhcld ths srincipls

enunciated sbove,

6 James v, Tne vayor of 21l viver ot -1, 219
Hassachusetts 75,

7 3ibid., decision handed down Jmnuary 11, 1848,

8 C'Brien v, itisfieid, pupre: Elop v, Gity of
wobugg, 311 Maaaaohusatts €680; Lecatur v. Pembody, surra;

City o okton, 1% Wrgscrehucette 641; Attorney-
&egg ral gf tgg_,ggmmgyealth of Magﬁgggd&gxnu v, City of
Wobuyn, #17 Massachusets 464; Cotter v, City of Cheiges,
329 sgachusetts 314 Mat% v, iown of Qnglmaiggd, 3.
Hessachusetis 607 gggyx v, City of tyeorett, 330 Mag-a-
shusetts 2720.
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In addition to delegating the authority Lo "eluct
and eontract witnh teschers", sectlion 3¢ of Chapler 71 .ro-
vides that in electing individuals to the posltlion o’ tor-
cher in the publio schools, the acheool committoe "shall
require full and satisfectory evidence of their mor-l
charester, and ghall ascertaln thelr qualifications for
teaching and their capaeity for the government of the
sohoola“.g The interpretation of this portion of :sction
38 was a prominent factor in the case of .ghool vistrict

j v, M ,10 one of the two crses
in whieh the sxclusive right of the school committee to
select teachers wns seriously questloned,

The prudential committees of the verlou- =cligol
élgtriets in Uxbridge had been suthorlized to welect ter-
chers for their respective é&lstricts, By statule, however,
£ll teachers were obliged to secure certificates {ron the
central town school committee baforse commencing t.oir

duties.ll

#hen the teacher selected by the plrintiff
applied for a scertificate, the town committee found her
teo be of good moral character, possessed of sufficle.nt
"literary quelificationz", and "in general”, of the capa-

ity to govern; but refugsed to grant hepr a certificate,

81 Hasﬂmchasetts 9 Pllen 94
11 Genersl Ststutes of Mnecpghusetts, Chepter 38,

section 24,
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The reason advanced was that the aspif tescher had tsurht
in that neighborhood before and hed encounterecd cnme
difficulties,

Consequently, the committee desmed it unwiae for
her to attempt to teach in that »artlcular rchool., 1he
prudential commlttee refused to engage another teacher,
After walting two months, the town commlttee, undar sutho-
rity of the Gen~ral Htatutes, Chapter 3¢, section 12
(whieh granted to the town committee the authority to
conduct 2 =sghecl Ain any school district which neglected
or refused "to establish s achool and employ = teacher
for the same“),lg appointed and inetalled a teacher, tak-
ing possesgsion of the school house against the wishes of
the prudential committee., The aschool dlatriet ~ought re-
dreas from the chairmsn and other menbers of the town
conmittee in a tort asction for alleped unlawful entry of
the dilstrict school.

The oontention of the plaintiff was that the de-
fendants hsd no right under Chapter agl3 bacause the
dlstrict *had employed a tescher, who was found upon
examinatlion to possess a good moraml charaoter, and the
requisite litersry qualifioations and pgeneral oanasity to

govern, and that it was the duty of the general commlttee

12 General Statuteg of Mamsachupetts, Chapter 39,
gection 12, '

17 Ibid.
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to give the requisite certificete; and that thay could
not take advantage of their wrongful refusal of the certl-
ficate in order to seleot s teacher, when that duty was
Antrusted by vote of the town to ths prudentisl commit-
teo'.14
In deciding for the defendants thea court stated

that the "language of ths statute does not oconfine ithen
(the committee) to nqn examination of ths 'literary qu-il-
fications! of the teacher, but the more comurshensive
phrase iz used, %qualificstions for teaching'. Ugon
these in their widest sense", the court sald, 'the Judgs-
ment of the committee is to be sxerciged; snd theilr deci-
sion 1g conclugive".2® The court went on to point out that
a prospective teacher might bs a2 rergon of undoubted mcral
character, scholarship, and capscity to govern and »t the
sane time possens come charscteristic such asg, lack of
skill in teaching, physical unatiractlvenesc, or politi-
cal or religlous blea; all factors which the commities
would have to consider before sranting o certificcte, In
concluding its declgion the court declased,

The Legiszlature intended to confide to the school

committes the determination of the fitnoss of the

teacher for hils position and hisg work, This con-

struction of the language of the statute 1s slrsnc-

thened by the provision whilch suthorlizes the commit-
tee to dismlss a teacher whonevar they thiink ~roper,

14 ichool Dlstrict No,10 in Uxbridee v, cowry,
aupra, r.96.

16 Ibid.
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It cannot bde supposed, then, that they would be
regquired by law to give thelr approval to a per-
8O0n oontrary to thelr own conviotiona of his
Snd have the Pight o Assmies 2t onos 18 oo

Although this case oould not ocour in the Comsmon-
wealth at the oresent time, becaus~ the school Alatricts
no longer exist, it has been selected for discus.lon hare,
becauge 1t is the only case in which the right of the
school committee to select and appolint teschers 'iss besn
directly questioned; because of the clsrity with which 1t
particularizes the faeters whisch 2 cchool committes should
consider in appointing s tescher; snd, finally, bocoruzs it
has been cited as precedent by the ocourte in dilscuscing
factors which a school committea may consider in dis-
missing a teacher,

Ruggell v, Qggggnlvls 2 somewhat similar casc in
that it involves an instance where a superintendent of
schools refused %o recognisze an sssiatant superintendoent,
who, ageinst his recommendation, had been appolnted by
the gchool committee,

In 1831 the school committee of the City of Fifta-
field oreated the office of %scietant Superintendent of
Schoole and alectsd the petitioner, s tescher in ths

Pittsfield High 3chool, to the newly made position.

16 Lxbrides v, Mowpy, supra, p.o7?.
17
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Subsequently, the committee requested the superintendent
to recommend scmeone for the position, He recoamended a
person other than the petitioner, The school comnittecr
rejected the candidate rscommended by the superintsndent
and ongce again elected Rugsell.18 dannon, the superin-
tendent, refused to recognize him a3 hisg assiatant., The
case reached the court when the lattar (Rusegell) sought

g wrlt of mandamus to compel tno superintendsnt o reco.--
nize him as assistant superintendent of schools,

in deociding in frvor of tae potitioner, the court
sald,

ir 1t be assumed, but without so deciding, tnat
in electing an aselistant superintendent of «chools,
the advice of the superintendent must flrst be
sought, that wse done in the caee st bar, and
there is nothing in the law waich requires the
school committee to adopt the recommendation of
the superintendent. Naturslly (elc) his advice
will be given consideration, but the ultinate
responsibllity and the finality as to cholce
rest with the school comittee. It mey ~ct on
its own judgement as to what ls required by the
rublie welfare, and contrary to -~dvice from =ny
gource, even from the superintendent of achggls.
It 43 3t1ll the manter and not the zervent.

The unmiatskeadle wordin~ of thls declie’on mrkesg
1t plain that the right of the zschool committes to select
itg professionnl personnel is unrestricted in o Trr os
regommendation or regulation from other rgencles or

individuals are concerned,

18 The court report g silent ss to the nurposz of
the gecond electlon, It may be conjectured that, since
Chapter 71, nectlon 59 Kt@ﬁ%ﬁ that the "su srintendent ...
ghall recommend teachers..." the gommittee had some doubt
as to the valldity of the originsl eleotion,

-
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On the other hand, the achool committee, in the
sxeroise of the rights dlsousssd above, namely, the right
to seleet, contraoct with, snd set the salary of teachers,
is restricted by certsin confininrs statutes., “~otion i9
of Chapter 7y %0 speciflies the minimum gel»ry wnioh may be
paid to any teaoher as tventy-ihree hundred dollare in
towns of legs tban twe and one helf million dollsrs valuz-
tion, and es twenty-five hundred dollars in »1] othwr
towns. The came section provides that “"women teschers
employed in the aame grades and doing the same type of
work, with the asame preparztion snd trsining, s: men teo.
chers shall be paid at the same rate as men ieachers".
Jeoction 38G eatablishes sertain ninimum qualifications
whioch a prospective tesathing sandidate muet pnﬁses%.gl
“ection 39 forblds any ssehool committee or officsr from
requiring of an applicant for the position of rublic
school teacher information doncerning his reliclous
oreed or his political affiliations,>"

The “minimum palary® and *certification® laws
have never been quaaflouad; nor have the gourts bsaen re-
quested to pass Judgement on a cagse whers an aprlicant

for a teaching position has been aueriled concerning hi-

20 Genersgl Lrws of lHagaechugetts (Ter,7a.), Thoye
ter 71, gection 40,

21 Ibid., section 380G,

22 1Ibid., section 39,




POWERS AND DUTIES RE PROFEISIONAL PERSONNEL 150

religious or politiesl comnvictions., In Murphy v, The
2,2 however, the Judiclary

vas asked teo interpret the “equal pay® clause of gection
40.

The plains$iff, Nurphy, ~ female, was Suparvisor
of Arithmetic for grades four, five, sand six of the
Lawurence Publice lechool Department. One, Durgin, a mals,
wrs .upapvigor of Manual Training for grades six, zaven,
and eight. The plaintiff gontended that since both were
suvearvisors, thair salaries should be equal by virtue of
Chapter 71, sectien ¢0.2¢ 3ince they were not, she
vetitioned the court to compel the School Committes of
the City of lLawrence to incrsase her salsry to the »oint
vhere 1t would be equal to thwmt of Durgin,

In giving its decisien the court eald,

.+ although both the plaintiff snd Jurgin are
ealled supervigors, ths type of work cerformed by
them Aiffers substantially in that she plaintiff
supervises the teaching of urithmetie to both
girls snd boys, whils Durgin supervises the tesch-
ing of woodworking %o boys only and in nidition
performs other duties, not similar to any performed
by the plaintiff, in ordering and dlstributing
eupplies end in keepiny the time of other teachers.
supervision 1z the only coxmumon element in the vork
of the two teschers, 2nd it 1s obvious that super-
vialon of the work in manual trednine muct diffor

subatantially sgan the supervising of the temching
af ~rithmetic, ¥

23 w Commit¥pe of Lowrenee, 321
Moezrohusettn 478,

Mge, supra, p.479,
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The cowt went on to point out thrt vhereag the tralning
of the rlaintiff hed consieted primsrily of aocadsmio
treining, as » result of which sahe hed earned both the
bachelor's and amster's degrses; Durgin's trsining had
coneisted of en =2rnrentliceship, follownd by extensive
exneri~nce as a journeyman cerpentar, snd a short normsl
sgchool coursze in ths tesching of manual treining,

Pointinr out that the atatute providesz acual pay
for male and female teachenrs when they do *th+ same type
of work", "in the some prades”, with "“the aame presar-tion
and training®, the court ruled th~t the two vositiocas
vare equal in none or these rsapect: and di.ulssed the
retition.

Ihe eourt =xzpanded 1ts interpretation of tois ctaw
tute wh=on tna City of Chelsea, in th- aforsmentioned cage

of vottur v, th;ggg,gs alleged that the grenting of a

dependency allowsnce to 2ll married tesehers %who azre the
gole support of hias own wife, her own husband, or his or
ner own children under eighteen” violated the upiris, 1if
not the letter, of section 40, -sjecting thils ~1llagstion,
the court sald, *Chaotar 71, section 47, Aoe« not maan
thnt the ocommitise can not make lepsl, losiesl, ~nd ren-
gonsble differentiations smong emnloyess, but only that
the Aiffersntistion connot be made on the basis of sex."o¢
2inoe sixty-five men snd five women nrofited from the
depsndency sllowancs, the court rulsd that sex could not

heve baen the Aetermining factor,
ﬁﬁmzﬁm}_’&lm, SPL dmcraghusetts 314,
oy Tméds - =VE




POWERS AND DUTIES RE FROFESSIONAL PERSONNEL 15%

Sectlon 40, then, while it pregoribed the aotlons
of the school committee under oertain conditions is, on
the one hand, subjlect to a literal serutiny by the court
to determine if those oconditions do, In fact, exlst; snd
on the other hand, 1s found to be no Larrisr to the
school comsittee in making reasonable dlastinctiong batuween
teachers, unless that distinotion be Lased on sex alona,

Just as the school committee possesses the exclu-
sive right to engage and determine the compenssiion of a
teacher, so too, it exerclses a very large measure of ooh-
trol over the teaoher once he has been esngaged,

2, The School Committae Has the Right to “et the Duties
of Tescherg, tuperintendents, Frincipals, snd Juper-
visors,

The soheol committee hss the excluslvs right to
get the duties of the teachers, superintsndents of schools,
principals and supervieors, who under 1ts gensral super-
intendence conduot the affneirs of the publiic schools. This
authority has ite source in the mandste of ths Legislature
to teke "general charge® of the public sochoolg, found in
gection 37 of “hapter 71.28 Perhaps the begt description
of the scope of this power iu found in MgPevitt v, The

Sghool © 1 Mal , #t rage 714, where 1t is
stated that the general powers of the school committes

"1ncluded the power to change by » majority vote the dutles

28 Congrel Laws of Hagenchugetts (Ter,Ed,) Chape
ter 71, section 37,
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ét teacheras on tenura at discretion, and to 2:sign them
to new dutisg, or to oontinue them in existing duties,
or to return them to dutles formerly perrormed..."gg

Thess words of the court leave little doudbt as to the
axtent of the power exercised by the school committes with
respegt to the determination of the duties which lts emp-
loyess shall perform,

In the osge of a teacher, whether he be serving
on tenure at the discretion of the committee, or on a
yearly ocntract prior to the attainment of tenure status,
the power of the committee Lo determine his duties is un-
questloned, 1t regard to superintendents, prineipals,
and supervisors, however, the committee is regtricted: by
statute in the 1nstange of those seorving on tenura,sc by
the laws of contract in the case of those who hsve not
agchieved tenure status,

A princlipal or supervigor serving the commlttice
on tenure may be transferred to another school or depart-
mant within the zchool ayatamﬁl but by virtus of Chapter
71, seation 42A32 He may not be reduced in rank or zalary.
A person who contractel to serve for 2 period of time as

a principel or eupervisor, could probably, depending upon

28 Mclevitt v, 9chool Committae of Malden, 298
Massachugetts 214, -2 !

Q0 Gs
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the terme of the ocontract, be traneferred to otnsr schools
or departments, but ocould not, during the periocd covered
by the sgrecment, be reduced in rank without a bresaching
of the gontract,

No omsse has reached the court in whilch theo sxclu-
sive right of the school committes to determine Lhe dutles
of a teacher has been sontested. However, the nrinciple

involved ig well illustrated in Demora v, The Sghool Commit-

tes of wggceatgz.33 The plaintiff had gerved for three
years as Director (Bupervisor) of Indugtrial Arts in the
Worcester School Pepartament. The achool committee fniled
in June, 1250 to appoint him to the position for = fourth
year, which sppointment would have gilven him tenure ztstus
under section 42A of Chaptor 71.°% The plaintiff sought a
writ of msndamug to compel the school committee to appoint
nim to the -ost of director, contendiny that he had been
smong the assistant superintendents, azupervisors and
directors who had recelved a lelter f{rou the superiniendent
of gchoola *reminding them of the need of thelr wervic:s
‘the last week in August to ascist in completing jlans for
the reopening of schools on :eplenber &', and st.ting that
the superintendsnt expected to 'find (him) resdy Tsr sork
on and after Tuesdey, August 29';“35 and that he had, in

ter 71, peoti
35 Demers ¥, “orcsster, asurrs, n,372,
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gomplisnee with the suverintendent's directive, reported
for Auty ss the Director of Tndustrial irts on August 70,
and head served as such until September B8, tun days after
the opening of school, on which date the aschnol committee
votad to deny him npnointmant to tanure: nnd that 2 a
consacuence of hig rervice, he had, ap 2 matter of feect,
gerved more than three yeare and wasg vrotected by the
tonure statuas afforded to supsrvisors undsr =ection 474,

The cowrt denled his petition stating that the
power to determine the dutiss of a teacher lay solely with
the sohool committee, and that the “superintendent of
scheols had no authority to Jdirsct him to continue his work
after his term of employment had QXpired“.se

The Demers case is a2 olsar-cut example of ths wrine
einle that the power Lo determine the dutles of public
school employeeg delegnted to the scheool committes undsr
gection 37 of Chapter 71,57 is 2 power whilch ia vested
exclusively in the school committee,

3. The School Committee Has the Tiight to Diemiss
Teachers, Superintendants, Frincipals snd
Superviaors
Logieslly, the school committee, which has the right

to select, contract with, set the salariss of, and determine

36 Demsrs v. Worpegter, supra, p,373.

37 dJdeneral lawn pof Maggachusetts (Ter,:id
ter 71, sectien 37,
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the duties of the individuals whom it engages 10 operate the
public gchools under ita Jurdsdicticon, should #lue hrve
the right to terminzte the employmant of thoqe infividusls,
A atudy of the General Laws of the vommonwoslth and of
pertinent judicisl desiclons revanls th:it the thool o
mittee Aoes, in fact, have tho aulthority to dlsal:. the
tesgherg, suverintendents, prinolpsls nd eupervi-ory 16
has engaged, wn2never tha honest Judgeaznt of bLas conniltee
deens guch Ailazmiasal necezsary or benaefic’ .l to t.rm cilfare
of the public schools under ita direction,

The right of the school committoe to disuwiize ivi=
ehers had 1ts origin in section & of vaepter 14 of th-

gtatggggvofiggggjs whieh gave to the newly orcated school

-

committee "general charge" over the public zchools, The
pover impllcitly encompegsed in the "pensarel charg>’ mene
dste was me’c expliclt by Siatute 1844, Thapter 22,

which authorized the school commiitee "to dic-1s3 fron
employment any teacher ... vhenever the -al?® :.hoecl oo~
mittee rmay think prapar".gg Thic erplicit suthority of
the gohool committes %o diemiss Tenchers when the good

of the sohoole requlred has bLeen present, in some fora,

in the Code of the Commonweslth from 1844 to the jresent

time.4o

38 Agts of Hasspohugetts 1826, Chapter 143, sec-

hots_of Masamel 1644, chapter 32,

40 For a good ravﬂaw of the la-felation alfecting
the 83smingal of rublle schosl ta&ch@rv g=a Sheldon v, The

Sehool Committes of igpedale, 276 Hagancwaetts S0,

tion B,
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The courts, for their part, have aluaye glven Ttae
broadest posaible interpretation to the etatutes, This
1s well exemplified in the gggg;gg_zi_ggggggél declsim
in 1866, The plaintiff, who for seversl yesars hed
taught in the nublioc achools of the City ef Toston, --a
dismiesed thirteen days after the opening of the =chusls
in September, 1855, Her dlemissal was ~cerslonsd, nut
By any inefficiency on her part, but bescause thoe ach.ol
committes decidsd to close the school in which sghe t:urht,
She, like other teashers in the City of Boston, weu sunloyed
on a yearly basis and was pald guarterly on the firat days
of September, December, March, and June. When, on
December 1, 18565, the respondents pald her for the thire
teen days that ghe had worked, and no more, the olaintiff
alleged that she was emvloyed on a yearly contract, that
ghe had been dismiasgad through no feult of har own, that
sie had besen available for further servicn; and brought
gult for her salary through Jegembar 1,

In handing Jdown a decision for the rospondents,
the oourt pointed out that while she was employed .o ' n
sunuel basie end pald quarterly, her continued aswmploy -wus
2nd relubursement wer: contingent upon the ability ) ir-
form and the rerformsnce of the duties for vhioh she vosg

engeped, hen she falled to perform the Auties, evon

(1 ?133éyii;ii"' 8 _2ASY of Eoston, 78 .assniaunatis
10 lrey .
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through no fault of her own, her right to compensation
ended,

Te the speolfic arpument that the statute under
wvhich the plaintiff was dismlmsed42 wes not intended to
suthorize a school committee to dismige : teachar unleas
some fsult or neglect waz committed by her in the per-
foraance of her duties, the court asid, Ythis is altogether
too narrow an interpretation of thiz stsatute. TFhe roway
1s conferred in the most general terms, and 1a to be a:9r-
6iased whenever in the judgement of thoge to whom 1¢ 1is
comnlitted the nublioc geood for any causs requires it, of
thle they are the exclusive judges. 'S

Almoet a century laster, when a dismisased teacher
sought the aid of the eourts in an effort to regaln her
position, on the strength of an argument, whieh, if uvheld
by the courts, would giva to a review board of ths Teanhers'
Retirement ‘ssocietion the right %5 determine whethar or
not a teacher had bsen »ronerly dismissed, the court denled
the petition.44 flush an internreteation »f the 1~uw, the
asurt veointed out, woild Be completsly ~ut of “apmany with
the traditional legislative Intent and judlei~l Anpl-inns

concerning tha noaltion of tha 1chool cormitbaes 37 “he

commonwealth, "By long established legisletive -.0liclas®,

42 2katute 1864, Chapler 448, ugcbion L6,

43 Epowles v, Bogton, supra, p,7%40.

44 Davis v, the 3Zchool Committes of _omerville,
807 Hassachugetts 3564,
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the court ssid, "schoel committees are given general
management of the public sshools including the eleotion
and diemissal of teashers ... They have administrative
sontrol of school aystems, and they are responsible for
the proper funetioning of the gashoole..."

"Manifestly, one of the most lmportant dutiles
involved in the management of 2 achool syaten is the
cheoosing and kseping of proper and competent teachers,
The suocees of = gchool system depends largely on the
character 2nd nbility of the teachers. Unleissa a sonool
comnlitise has authority to employ and dlscharge taachoers,
it vould be 4ifficult to perform properly 1ts duties of
managing a school aystem. The stzatutory wmower of a school
committee has always been freely construed. "0

The dgelglons discussed above, epanning, ~s ti:ey
40, nearly s eentury of Judlicial thought, =re repr-ssnta-
tive of the consistent Judgpement of the courte to the
effect that a sohool committee nas tho authority to dlge-
migs a teacher, vhenevar it deema the dlsmligaal tc ba ra-

quired by the oommon good,
4, Disuiszaal Under the Tenuwrs lLaw

Although 1t has endowed the loeal achool comuittee

with a very breasd powsr Iin the mat$ar of Adlsmissing its

45 Davis v, somerville, supra, 362,
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agenty, the Legislature, to provide teachers with gome
gons® of security to the ond that they 214ipht asore effi-
clently perfora thelr duties, has ssen "1t to reatrict
the manner in which this power may be excrolsed,

ihe so-called I Law, paesed originslly in

6

19144 and embodied now An the Code amg section 41 of

Chapter 71, provides that

Zyvery sohool committes, in electing a teacher or
guparintendent, who has served in its public echools
for the taree pravious consecutive school years,
other than s union or d4lstrict superintendent

and the superintendent of achools in the alty of
Boston, shall employ him to eerve nt its digcreo-
tion; but any school coamittece may alect a taa-
csher who hss served in its schools for not laegs
than one achool year %o serve at such dlsoretion,
A teacher or superintendent not gerving at discre-
tion shall be notified in writing on or before
April fifteenth vhenever such serson 1s not to be
employed for the followlng school yesr. Unleus
said notice ie glven as herein provided, a tea-
eher or superintendent not serving st discretion
ghall be aeeggﬂ to be apnmointed for the following
aehool year.

8ection 42, Chapter 71, which outlines the conditions under
which "tenure teachers" may be dismi:sed, reads #« foliswsy

The achool commitles mey dismigs any temcrer, but
no teacher and no euperintendent, other than -~
union or dlstriet superintendent ~nd the super-
intendent of schoels in the city of Boston, sh-1ll
be dismiaged unloss by » tvo-thiris vote of the
whole committee. In every sush town a teacher

or guperintendent employed &% digcration undsr
the preceding section ghall not be Alsmisged,
axerpt for inefficieney, incapncity, conduct ui-
becoming a teacher or supsriatendent, insubordin-
ation or othar good couse, nor unless st lascst

468 fhotg of Massoohusetts, 1914,

47 dsncrs
texr 71, meotlion 4l.

Chapter 714.
s (Doap, .d Y, wiipe

wBWE o7 Mpas i 8
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thirty days, exclusive of customsry vacation
rarioda, primr to the meeting nt vhieh the vote
13 to be taken, he ghall have been notifled of
suoh intended vote: nor unless, if h~ go re~uact,,
he ghall have been furnished dy the committes
with a written charga or chorges of t' caouse

or cpuses for which his Aiemigaal is nroncsed: nor
unlasg, if he ao requeats, he s baon miven -
hesring bafore the school committes which may

be either nubllc or privrie 2% the diicretion

of the school committee and at which he may be
repreaented by counsgel, present evidence .nd

call witnessos to testify in his bohslf and
examine them; nor unless the charge or charges
ghall hsve heen substantiated; nor unlsess, in

the gase of a teacher, the superintendent ahall
have given the committee his recommendations
thereon. The change of marltal gtatus of a fer-le
teacheay or zurerintendant shall not be considered
cauge for Algmissal under thie section. ’lelther
this nor the rraceding seotion shall affect the
rignt of a committes to guspend A t2acher or
superintendent for unbecoming conduct, or to
dlemiss a teacher whenevar an esctusl decresse in
the number of puplle in the achools of the town
renders such action advigable., In csss a de-
cfesge in the number of pupile in the achools

of 2 to¥n renders eadvlisable the dlsmisasl of

ong or more teachers, = teacher who s serving

et the discretion of a school comnmittee under
sgction forty-one shall not be dismizeed if

there ¢ o teacher not serving at discretion
whoge pogition the tepcher serving st Alscre-
tion 1g qualified to £1ll., No teacher or suner-
intendent who hag been lawfully Alemigeed ehsll
receive compensationffor services rendered
thereafter, or for sny narixd of lawful susren-
3ion fo0llowsd by dismlsaal. &

Daepite the fact thet the tonur? lews heave beoon
in existence for 2 relatively briel forty yo-r;, ihe
eourts hnve been called upon to construe wrolicnlly
every phase of them., Judlolal decisions yith rapard

to the dlemiassal of tenure teashers groun themusalvsg

48 fQeneral Lows of ¥eegachugetts (Ter..d.), O3 p-
ter 71, seoticn 42,
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into two categories: decision= in which the courts have
been forced to ruls vhen, in fact, tenure Lls ncqulred
and declisions involving the conditions under which tsnure
teachers may be dismissed,

n) The Acquizition of Tenurse,— Tenure ztatus
is normally acquired when a teacher is eleoted to furthsp
service after having served for three consecutive yaars,
on a full time basis, =3 a regularly sppointed tescher in
a vublie school eystem of the Commonwealth, Csasss have
arisen, however, where not all of thesge conditions nre
clearly fulfilled: 4t is in thege ingtances that the
courts have been asked to rule whether or not a teacher

had acquired s tenure statua.

Part-time Teachers.— In Frye v, The School Com-
mitte of La;gg;;gz‘g the plaintiff had baen elected to

serve ag a "part-time" teacher in the Leloester High
School in September, 1933. Her duties az a "part-time"
teacher conslsted of teaching three periods and supervi-
sing 2 gtudy hall each day. 3She did additional teasching
as assigned. In ¥aroh, 1934, she was appointed a regular
teacher and held that rosition until June, 1937, when

she was digmlissed. She petitionsd the court to compel
the school committee to restors her to her wosition

contending that she had scquired tenure status and

40 FZ‘IE V. 'rhe thOOl Ggg.lggg‘!tts;@ Q:_” mtgaﬂﬁer'
300 Massschusetts 537.
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consequently the protection of Chapter 71, seotion 11,
wvhen she wse elseted to serve for the gschocl yenr 1636-
1937, after sorving a vrobstlonsry periocd of three years
from September 1933 to June 1938. The resrondents
countered that the zohcool year 1833-34 sould not be coun-
ted for tenure nurposes, since she hsd been a orart-tineg
teacher from Jeptember to March; and that her election in
June 193¢ hnd bheen to zerve for the school year 193€-19037
rather than to -arve at the “disoretion" of the schonl
comalittee in a3 tenure status,
The ocourt said of thoe rssnondenta' first argument,

The statute recognizeg ne separate clasgssification

of *part-time® teachers., The sole test wentioned

in the gtatute ls zsrvice "“for the thrae urevious

coneecutive school years". e are not here celled

upon to consider what might be the bearing of long

or repeated abgences from work or of employument of

e mersly oasual nsture, ss the findings ghow con-

tinuous employment of » substantisl eharacter under

the direction of the superintondent and of the com-

mittee for the entire periocd .., 50
Polnting out that the teascher had, ac » mstter of fzot,
been n regular member of the high school fsoulty for
"three consecutive school yesrs prior %o her slection in
Hay, 1936%, the court ruled that she had qualifisd *to
sarve 2% dlscretion under the stavuts".sl and that the

committes should have so clasgsified her,

50 Frye v, lLelcegter, suprs, n.540.
51 Ibid., p.538.
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To the allsgation of the respondents that the
vetitioner's appointment in May, 1036, to serve for the
school year 1936-1937 rather than at the *diacration® of
the committee prrevented her from acauiring s tenure =t-tus,
the court replled,

This sonstruction assumeg that tenurs =t 3isore~
tion cannot begin until there hae been s formel
election which must take place after the complete
expiration of the thres congacutive school yaars,
The literal wording of the statute has some ten-
denoy to support thils view, 2ut a strietly liter-
el construction of a statute ia not necessarily %o
be adopted if the resullt of »dopting it will be

to thwart or hamper the accomplishment of the
obvious purpose of the aet and if another inter-

rretation wg%oh w11l not have such gffeet 1in
possaible...”*

The dccision of the court 1n this case would geem
to indicate thst tenurs can be acquired through part time
gervice, ns long =23 that service 1s continucus, regular,
and of three years' duration; and provided alsc th-t the
teacher i1g elected to further service beyond the three
yeer mrobationary perioed,

The court steted in Frys v, Lsigesntap that i1t was

not being ~sked to consider the effects vuon » teacher's
claim to tenure of "1ong or repested abgenges or of
employnent of z merely cmesual nature". Seven years later,

in the cage of Laglyg
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Four female teachers, the Misses Neater, Hurthar,
Driscoll, and a Mrs. Aldermann had served ~u¢ aubstitute
teachera in the public schools of the City of Fall Rivar
during the school yeara 1940-1941 to 1943-1944 inolusiva,
In August, 1944, thay vere dlsmlgaed. They sought a
writ of mandamus to eompal the respondents to restere
them to their positions contending that through three
consecutive years of service ag subctitute teachers they
had acquired the status of tenure teachers o= set forth
in Chapter 71, section 41, ~nd that, as s conaequence,
their dismlesal, without compnliance with the nrovislons of
Chapter 71, seotion 42, was illegal.

In ruling for the school committse the ocourt s:id,

We asgume ... that a gubstituts teacher who has
been continuousgly emvnloyed for the thras yesr pro-
bationary perod speeified in section 41 acquires
the gt~tus of tenure st Alecration therein nro-
vided when elescted to serve for the fourth ysar.
But we ara of th- cpinion th=t tha ohrese "garved
... fOr the three previous consecutive school year:®
in section 41 signifies » continuity of gervice for
that period and is not satiafied by intermittent
:nd irreguler :ervice ns s subatitute, T» hold
othervige might very well lead to the result that

o ubstitute teacher vhn Mind gerved “or n brief
period or even for a few days in esch of three
gonsacutive yeers would roquire tonure upon 2lec-
tion by a2 school committee for the fourth year,

e cannot belleve thet the logislature intended
that tenure would be aoquired in this manner.°%

The court went on to polnt out that the fir.t
three petitioners had served for little more than one half

64 HNester et sl, ¥, Fal) River, supra, pp 541-542,
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of the one hundred and eighty-day school year during 1941-
1042, the firet of the thrae yenrs uron rhich they baged
their claim to tenure status, This, in the ouinion of
the court, did not represent the continuous sarvice re-
Quired by the statute., The fourth plaintiff, Mrs. Alder-
mann had served for 182 snd 178 days respectively during
the school years 1940-1941 and 1941.1942. 8She had con-
tinued to serve regularly thrcugh June, 1943, but had sub-
mitted s resignetion, which hed been accepted, in May,
1943. Although she applied for relnstetement in August,
1943, smd had served regularly until her dismissal, the
court ruled that she wes not protected by the tenure
law, by virtue of the fact that her resignation, almost
a month before the close of the school year in 1943, had
interrupted the probationary period prescribsd by the
statute, 8he had, in effect, commenced a new term of
robation in Septewber, 1943,

A third decision on the acquisition of %tonure

rights was handed down in 1953. 1In Xelley v, The 3chool

Committes of %gte;townsa
master of a high school, who vwse demoted to the nositlon

the court ruled that r sub-

of teaoher 1n a Junlor high school before he had completed
more than three years in the former position, could not

add ten years of service sas a sub-master of s Junior high

ge of Watertown,
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s0hool %o his high school sgervice in orler to obtain
tenure, A prullng for the plaintiff, the court nointed
out, would destroy the purposas of the vrobntionary veriod
prescribed by the statute,

The above decisions would indioate that, in «ddi-
tion to the customary method, tenurs gtatus may be
agquired through election to a fourth yesar of ssrvice
after three consecullve ysars of oontinuous part iime wer-
vice, or, under like conditions, through service a4 a sube
stituts teacher. The court has not defined "continuous
service® in the osee of gubstitute %eachers. It asy be
assunsd, however, that the term 1ls construed as «arvice
ginilsr tc¢ that rendered by ths pstitloner Aldermann, in

F Al ,56wha would have acquired tenure
status zave for her untimely rssignation in 1943. ihe

57 mekes it clesr that 2aeh time » tsacher

Kelley case
acqaires 8 different etatus he beging & new period of

prebsation,

b) The Conditions of Diamieeal, - Thea recond
group of Aecisions to be congidered in & atudy of Ada-
missal under the tanure law 2re thoce congerning the var.
jous rroviclons of section 47, of Charter 71,53 comrliance
with whlch 18 necessary to s leps) Ai:miseal,

56 Hogber v, Fell Mver, osuprs.
87 Xelley v. ¥Watewfown, suprs.

pgachusettis (%r.ﬁm, Shnp-

ter 71, zaction 4.,
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Dismiasgal by & two-thirds vote,-— Uection 42 pro-
vides that the school committse may dlemlss zny teacher
but shat no teacher "shall be dlsmi.sed unless by a tvo-
thirds vote of the whole committee™. Ue pits th ~; .orent
clarity of thi. provicion, the sourt .au bron Yurees to
interpret it on tro ccenvlon..,

In Derkins v, the Hciacol Lommittee of ;g;ggl,bg the
patitionsr, = tesacher cserving on tenure it the 41l .erstion
of the school committes wng notifled that the zommitiue
planned to vote to dismiss her from the tesching force of
the public aechoels of 'uincy., -hie requested a specifica-
$ion of charges and & ne ring -s -rovidsl in .hanfter 71,
section 4%, OUn rovember 0, 1940, = hearing w-: held bLe-
fore five of the zeven members of the school coumitte~, »t
which evidencs as rresonted by both perties Yo the o.niro-
versy. On December 10, 1940, the whole coumittes, wiln
8l¢ of ths menbers votin: "aya’, ~nd ths ceventh “rre..nth,
voted to dilgamlas the petitionar.sq Two of tha "uyc" vitltes
were cngt by the two n-mbers whi  ere ~bsent fro. ine
heoring of Lovenber 70,

The diasmi ge tercher pstltic.acd tne court for a
writ of wrnocaus to counpel the committee to i1eelore jwr
to her position, =llegin: thot the T coumlites weaberd

who weres nol pregent st the he.ring were not aligible io

B0 Ferkine, v, iohool Lommittes of Lulney, U515
Mg ~aschusettas 47,

60 Ibid,, p.49.
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vote on the matter and that discounting their votes there
¥a8 no two-thirds vote as required by the statute. The
respondents countered by saying that, while the two mem-
bers were not present, they had heard a complete trenseript
of the hearing.

The Judge of the lower gourt ruled that “as a matter
of law ... (the abgent members) ... were not qualified to
vote on the ... dismissal, and, .., <inece their votes (could)
not be counted, there was not s twoethirds vote of the gom-
mittee as required by law*.61 Tne petitioner was granted
the requested writ. The Bupreme Court upheld the ruling.
They addead,

A two-thirds vote of the whols committee to dls-
miss a teacher 1s, in substance, » vote that the
oharge or aharges against that tescher have besn
subgtantisted by evidence introduced at the
hearing ... The statute necessarily implies not
only that a hesring *before the school committee"
of the nature deseribed in the statute, if a
hearing ‘s requested by the teacher, shall be a
condition precedent to the dismissal, but also
that the perticipation in such a hearing of a
member of the school sommittee who vagga shall be
g condition rrecedent to such 2 vote,

The court concluded 1ts declsion by stating that
in so far as the absent committee members were concerned
the teacher had not had the types of hearing whioh the

statute contemplated,

61 Ferkins v. Suinoy, supra, p.50.
62 1Ibid,, p.5%2.
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Further oconstruction of the statutory provision
of a two~thirdg vote for dismissal 1s found in the cnse
A 63 Moran
had been diamigsed from his position as wrincipal of the

Littleton High 3chool on charges preferred by the gohool
committee after a hearing before that body. He scught
the help of the courts in regaining his position, »ro-
testing that the school committee of Littleton consisted
of three members, and that, during the hearing wvhioch led
to his diemiseal, two of the three committee members had
besn sworn as witnesses gnd had offered testimony that
vas detrimental to him: and that they had then resumed
their judicial role and had voted his dlsmissal on the
strength of the testimeny hear. Cnce they had offered
teatimony, he contended, the two committesmen wers no
longer suitable judges of his fitnees to hold hias posi-
tion,

The court prefaced 1ts deolsion by saying thet the
suthority of the aschool committee to control the affalrs
of the public schools under thelr Jurisdiction was
unquestioned, *The responaibility”, said the court, "for
the removal of = teacher who lg incompetent or whose
retention would be detrimental to the best intsraests of

the publis sohool system rests exclusively with the committes,
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although th: exerclse of the powser %o Isuove a tescher
has for many years been regulated by atatube, wor. esne-
clally wish reference to temchers who like the petitlioner
sre gumployed to sarve at the diserztion of the commintaa“.64
"Ihe statutory provisions', the court vointed out, di.
not "1limit the power conferred upon the committes but
(restrioted) the manner of its exeraiae".aﬁ An analysie
of the statutes, the bench indicated, revesled that fLuo
Legislature had made no provision for the replacement of
a sohool committese nomber who, for any reascn, could not
slt with the ocommittes. 3ince, in the cage 2t bar, a
vote of two-thirds of the whole commitiee was reyuirsd to
effeot the lagal dismlesal of the petitlonsr, the disquall-
ficatlion of the two members of the board who had testifled
would ieave e committes powsrlesa Lo act in a matter
of grave imporiance to the z¢hool system under 1%s charge.
Ressoning that auch & condition could never nave been the
intont of the Legislature, the court ruled that the hearing
had been conducted in compliance with the atatute snd thet
the dismiasel was valld.

Although both of the casees dlscusaed above concern
teschers serving on tenure at the diacretion of the goamit-
tee, the principles enunclated would apply sgqually to

64 Moran vy, Littleton, supra, p.022,
66 Z1bid.




POWERS AND DUTIES %™ TOFRY IONNL PERSONMLL 172

nen=-tenure teschors, sinoe the opaning <entence of rection
4? makes no 4ifferentiation between them, 66

Valld reasons for dismleoal,— Zectlon 47 goeci-
fieg the ocauses for vhich a teacher ecrvin- ~n tenvrez ot
the dleeretion of the coumittse may be clemisced sa
finefficiency, incespacity, ccnduct unbecoming s toacher

or superintendent, lnsubordination or other ood cauae".av

Theee are esgentially the zame rassgon: for thre vwlié i w
missrl of 2 tenure taacher that are t¢ be found in the
stetutes of ony of the strtes thet have esteblilished tenure
lews, It 1z the Judiclial congtruction that hns been ! ivaen
to the phrese "other good cause™ thst hae endowed the
school committees of the Comnonweslth ~ith & power tirt is
entrugted to few of the :chool committess of har «lst-r

states, %3 we: e¢tated in the sforenantioned cHrae o

EinelAo v, Rrgxgzea the court has defined "good cauae® ag

including

... any ground whiech is put forward by the comulttae
in good faith end whish 1s not =rbitrary, irrationsl,
anreagonables, or irrelevant to the committes's tagk
of building up and maintzining an effictent echonl
system ... If the cause sssigned is at least frirly
debatable »nd 1a nasszerted hgsﬂﬂtly, and not ss »
subtarfuge, that 1s enough,

Horeover, whare the nourts o the majority of her

glster states hove rulcd thet the ~hrege "other rood caunse"

68 Ceperpl lave of Mesmgechusetts (Ter,.Ld.}, Chapter
71, section 47,

67 ZIbid,

68 Finaldo v, Dreysr ot =l,, 294 .cse-chusabte 167,

89 Ibid., p.169.
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meane causes dencting some inefflioiency or misconduct on
the part of the teacher and in kea+-ins with thr specifi-
cally enumerate” ch ryia, “he coucts of the Tommonwealth
have held that “good cause ‘or dismiassnl ... 19 by no

means limited to so @ form of ineffiolency or of wiscone
duct on the nart of the verson to be dirmi sed". "lueh

!

matters", the -ourt leclered, "a~- =mply covered by :ila
words which precede 'good c-ume',"70

The sweeplng :cope of thi: statutory inter .retation
glves to the school commlttess of the Comonwealin the power
to dismiss a teacher, even thoupgh - hove a tenure status,
vhenever 1%t can ~dvence in good f£:1th any legitin.te r.rson
for judging that the -chools undsyr 1lts :.veriniendence will
function -ore efflicliently «ithout the servic s of the sald
tescher,

The broad ~owar of dlrmi:«al prrnted to th school
committee czn be mede mrrs merningful through an snaly-ia
of the conditions surrounding the Alsmisssl of =zuperincine

dents of schoole In the corses of lgogothsker v, %ggklﬁQ971
and Fresman v,ngyng,vg end cf a master nt the Lo ton

Latin School in the c=use of laxon v, The iicheol Commltioe
73
2f Bopton.
BAinnldo v, Jreyer P.169; ocont-c gt witht

~1§!u‘wugggzzlllg‘ghmggzyggg, 133 a (?D) 485 (Tonnensne)|

. enney v, hapidaes h gehoel Miqtrigh, 1 Ho
oU) 534

.'ulalnna)' Bghool ! atrimt'of Wildwood v, State
Board of -~dugation, 185 ATL (2d) 664 (New Jersey).
71 Toothsker v, Hocklend, 286 Hessachuget s 53,

72 Freeman v, Inhabitants of Eourpe, 170 . ssibide
setts 289,

£ Elaﬂgmx;_%"hﬂﬂi Lorwiktag of Beston, L7V Tie ke
(285 772 (Massashuzetfs).
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In Jogthaker v, Hagglnngv4 Tontheker wag dlaminsed

from the position of Juperintentant of ohonls for the Town
of “ockland tecsuse: (1) Tt wes the orinion ~* the chanl
e 1itee that The lnek of co-oper-tion botwann the surneras
{ntendent nnd the comrittor ~mz Fatrireontal te th- bagt
Anteraste of tho Tookisnd zehaela; ond, (?) T school come
mittee brlieved th-t 1% coul? miintrin = Wirher ctendsrd

in the schools ~n2 %snz mor: :21tiafsctinry to the town' with
anothar .ujparintendent, iio vetition2d Thr court for = writ
ef nmandamus Yo com:el the commitier to restors him to hia
position, ~1llegling that iz diemiccnl wa« bBrou ht about
through bad falth on the -=rt of tho comvitten,

An auditor, 2ppointed by ths eourt to drtermine the
facts in the ¢=ga, rsvorted thet:; one of the three nembers
of the cokland school committee had Covared the retantion
of the ietitioner; another nhad for -sose time been hostile
to the dismizaeed qvuperintenient; rnd the third had been
elegted to the commiites =t e time when it wos »llagedly
well known thet he wse oppozed to the rupsrintendent and
to his policles, Jurther irvectisntion ashowsd that, rrior
to his disnlzsal, Toothak~r hm® mude uncomplinent ry rs-
uarxs about the two committee mombers who opposed him, which
had been - ublished in 2 Aelly newgranex, the Uorton Post,
He was alleged %0 have characterizsd ane of the -~omsittee men

ag A "truck driver"' amd the other as n "bornstoruing «ctor®

74 M&W: Bupys, o84,
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who when "stranded® in Rookland had seoured a “Jjob ns &
haokkceper".75 He 414 not deny th» remarks, but he nro-
tested that he did not know that they were to bs published.
The suditor coneluded his report by saying thnt he found
no geod cause for dlsmlssal and that the publie school- of
Rockland had flourished under the laadership of the watl-
tioner,

Despite the auditor's report, a single justlice of
the Suprems Court ruled that he wes not “gatisfied that
the regsong set out in ths notlce ... were a mere subter-
fuge, s camouflage for personasl hostillty, 111 will and
political animosity'.?s Moreover, he indicated, thst 1if
the case were to be ooneldered from a discretlonary, rather
than a strictly legsl point of viesw, it would not ssem uvilse
for the courts %o helv maintain in office a superintendant
vhoae further ugefulness to the community was asg docubiful
a8 wag that of the petitioner, in view of the evidencs
offered at the triel; "aven though', steted the Justice,
iz sbility 2nd willingnecs to render oo cervice %o
the schools of Rockland =re »s grost -z, from the svidence,
I believe them to be, nnd slthough hieg dlsni:sel 1s wo
likely to b2 =2 cruge of regret Lo the commlttee an’ thy

town®.” 7

o,

75 Ioothsker v, Rockland, suppc, p.B87.
76 Ibid., p.B90,

7?7 Ivid., p. B90.
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In urholaing the declsion of the single Juctice to
dlemies the vetition, the Jurrame Court, es n body, nointed
out that regardless of where the bleme for the esntrovaray
might be, the interests of the publie schosls of Fooklend
could be better served vhere » snirit of ce-operotion
existed betueen the suparintendent of wschnol: snd the
schocl committee,

Thue, no matter hov efficiently = achool dsonrd-
ment seems to be functinning, = charre put forwapd in oood
falth by a school committee, that in thair honagt judre-
ment, a lsck of co-oneration betwasn school comnmittes snd
superintendent of eschools s acting sas 2 datrimint to the
operating effisiencey of the «chnols under thalr murerin.
tendence, is sufficient resson for the lanml-pnl of the
gald supsrintendent,

The rieht of a school committes to dlsmisze 4 tesw
cher whose moral reputstion has besn zeriously Ampaired e

made clear in the case of Freenapn v, Eeggng.78

On August 12, 1893, one Delbert G, Donnacher wesg
elected superintendent of schools by the Jjoint committes
of the Zandwich-Bourne-¥eshpee school union. He scceplied
the eleotion snd commenced his Jutiss., The folloving
month, Donnecher was indicted in = Zuverior Court in the

gtmta of Maine on n charge of sdultery., He rloaded "not

76 Kreeman v, Eowrne, supra, p.?2e0,
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gullty" to the charge but was conviected, /xocsvtions
which he filed during the trial wers gr-ntaod by » court
of appeal and a gsecond trial was ordered., The gecond
trial ended with a dlsagreement of the Jury, and a third
trial had the same result., Flnally in 18956 2 polle
pregagul wss enterad by the presecutor. In Gotober, 1583,
the accused had been A4lsnlissed by = vote of nins to nothing
by the joint committee of the school union., The c-se
reached the courts when th:o town school committee of
Bourne challenged the right of the Joint committee to dlse
miss Donnacher under the clrocumstances exlsting ~né rf.uged
to contrlibute to the sszlary of his sucoessor, Freensii,
The court upheld the right of the Joilnt committaeg
to dlsmiss the superintondent saying
ihere can be no doubt that the exi:itenge of ihe
indictment nlons would at leszat put him under just
susplelion of having committed the o>ffenge therein
chrrged, The joint committes 414 not act unon mere
rumors more or less current in the community. achiools
will suffer If thoas who 2:nduct them are ovren te
general and well grounded sunplolon of this kind, I%
needs no oxtended nrgument %o show that not meraly a
good character, but good reputetlion, is essential to
the rreataect usefulneca in 5 mnsition such ar that
of superintendent of schools ... “here a auperinten-
Aent ~f achools 13 undar indietment for ndultery, 1t
is conmpetent for the .,. committeo to declara that he
hng bacorie unsuitabla a2nd unfit to continue in that
position, wilthout sssuming for themaelveas to dater-
mine the question »f hilg ullt or innocence. The;
are not bound %o form a Judgsmant on that mattar, 9
Although Lonnacher wes 8ismlssed prior to the ensot-

ment of the pregent tenurs law, the results in »11 likelihood
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would have been the same had the law been in exlsgtence at
the time of hig dismiseal, A teacher in his position at
She vregent time could, under the serms of agnction 42,89
demand s hearing. After the reculired hearing, however, a
sohool committee ocould 3t1ll Alagmiaze such a toscher on
the grounds thet in itc honest judgement, the teacher, by
reason of impaired reputation, v=g no longer = sultable
pergon to perform the cuties of the high office for which
he was engaged,

This principle i: clesrly illuvtrated in a 1954
decision of the Supreme Court in the csse of Fexon V.
The Behool Committes of Boeton.! Tn that inctance, the
petitioner, s m=ater ¢t the Foizton Lstin fchool, was
serving on tenure 2t the discration »f the commiites ~nd
enjoyed 511 the rrotection that wes to be found in sec-
tions 41 and 42 of Chanter 71.89 when ealled before an
Investigating subcommittee of the United Htates Senate,
ha exercised the right guaranteed to evary citizen by the

Fifth Amendment to the Conatitution of the Unifod Utatest

and refused, on the groundas that hle angwers might ineri-
minate him, to answer such quectione ~gt was hino A wember
of the Communigt Party? Had he ever been p menmber of ths

Communist Perty? Hnd he triesd to rccruit students of the

80 Geners
ter 71, section 42,
81 Faxzon v, Bogton, pupra.
82 ¢Cenersl lavgp i sections 41, <.
' é@?‘w . :

83 Ege&!l}gﬁlﬂ ited Ytotes, Srticle of
Amendnment Ko, V.

Lawsg

&
“ad

paspchusetts (Ter,fd,) Chap-

[;

SId
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Bogton public sshools intn the Communist Papty or the
Young Communists Laaguas? Had hn cver sttampted to induce
a fellow teacher to joln the Communist Party? and othar
Guastions of & simllay nature. “fter dus notlioce vl full

compli~nge with the troviasione of saction 4984

tha Sehouol
Commitsee of the Uity of Bogton diemigsed him from his
positlon of NHaeter »t the Latin Hehoonl for "conduct unbew
ooming a teacher®., He petitioned the court to cocmpsl the
oommittee to restore him to his poiition contendins thot
no vallid reason existed for his dlsmizsal snd that to dis-
miss him for sxercising a2 constitutionel right was to
place that right in Jjeopardy.

In denying hias ratition the ocourt said, “... it
is not too much to say that in thiz Commonwealth from
time immsmorial school commlttess have had zeneral clisarge
&nd control over ths publlie schoclz, including the nower
to dlsmliass teachers and fix their soupeneation.f® The
disnlagzal of teachers ig, however, rastrioted by sections
41 and 42 of Chapter 71, Poarmiesabls grounds for Jie-
miasel are "inefficlency, incapesolity, coniuol unbacoming
a teagher, inesubordination or othsr good causs®. This has
been held %o inolude any ground “wiich 1s not arbitrary,
irrational, unreasonable, or lrrelovant %o ths {faak of
building up and naintaining an efficient uchool system®,”
The d4iamigsanl of & ftenchsr for pleading ncesible self

ter 71, aectionhiﬁ;
g5 Faxon ¥. Boston, pupra, p.?73,
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inorinination when asked whether he is a member of the
Communist Party or has ever exerted efforts on behalf of
the Communist Party does not fall into sny of thase lstter
clagsifications. Although no guilt oan be attributed to
him in the eyes of the law, public opinion can net be con-
trolled by the courts. If members of the community have
reason to suspeot the loyalty of the petitioner, that is
ample reason for the school committee to vote his dis mlahal.a
The court Alsposed of the allegation that the dlsmisssl
infringsd the constitutional rights of the petitioner with
the pithy bdut conclusive declaration that "he may have a
constitutional right not to ineriminate himself, but he
has no constitutional right to be a public school teschert,S?
The 1stitude allowed a school committee in the dige
missal of s teasher is brought more sharply into focus when
we note that the dlsmissal of Toothaker was upheld, 3eepite
the faet that the schoole of Rookland had flourished under
his guidance, and that there was some question of politicnl
animosity being involved; that Donnasher was dismissed, not
because he was an adulterer, but because he had been indicted
by a court of another state on the charge of ~dultery; 2nd
that Fexon was dismiaged, not beceause of menmbership in or

affiliations with the Communigt Party, but becsuse the

86 This paragraph 1z = “nraphras@ af the key pmlnts
of the court's decialon., [Faxpn o8 bon

87
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school committee felt that hie refusal to deny such mem
bership or affiliation would leed many people to think
that such membership or affilistion was s fact, and that,
as a consequence, his value to the Public School Depart-
ment of the City of Boston would be greatly impaired.

Dismissal in *Bad Faith", - Although the courts
have been gonsistent in ruling that in the dlsmissal of
teachers, as woll ag in 2ll other matters affecting ths
eperation of the public gohools, a declsion of the school
committes msde in complianse with the statutes and in
good falth is final and "is not subjeet to review by any
other board or tribunal“,ae they have been ever ready to
come to the aild of an sggrleved party, where the evlidence
has indicated that » statute has been violated or that a
school cenmittee has acted in bad falth,

The case of Pollard
&gvggeeg demonstrates thisg point, The patitioner was
demoted from the poaition of asslstant principal of the
Revere MHigh School to the position of tescher when the
sehool oommittee voted to abolish his position for rea-
gons of econcmy, He contended thet the desire to demote
him as a reprisal for his politiesl opinlons rather than
to practice economy was the true purpose of the nsbolition

of the position of assistant principal, and that,

88 leggzhﬁﬂlﬁﬁkﬁn 209 Mnssachusetts J04; wullf
I&TEQKQ£Lalﬁn 1 Magmeachusetts 427; Avarell v, Newburyport,
241 Massachusettyg 333,

8g DLIBTO ¥
Magasachusetts 526,

Bohoo mmittae Qr RGVE&% 249
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congequently, hiy demotion was acconpll-lind in violsilon of
section 3¢ of Uhapter 71,%C
After an luvestigetlon of the foct: by »n ruiltor,

tne gourt sald,

A full perusal of the record clearly showa thet st

least Murray snd Reilly, two of the mepbers xgting

for the changes, were in the case of Follerd”

actunted by 111 feelingaz of »oliticel resentment

and 111 will, more or lesc openly exprecged and

exhibited... Thse votes of thess reapondents were

not ocast upon the meprlts of the cuestion, whether

the nosition held by Pollsard should be ~bolished

in the interests of the public welfare, but re

cmat 28 ~ convenlent and ~flfective r~2rne of dil--

placing him from his rositlon becsure of hic -oli-

tical views, whlch 77 not ~nneap -t any time to

have bsen ixproperly exyre:sed,”-
The court went on to point out thet since the Tull suiool
eommittee conslcted of seven members, and thet two novbars
hed voted ag-inst the dismliessl, the vote would lack the
negessary tvo-thirds required by the vtatute if the votes
of Hwrray and :edllly were discounted. “ve 4o not concider®,
econgluded the tribunsl, "'that we rre reguired to sllow
guoh 3 bosrd to nullify the plaln snd srlutsapy -rrovisione
of this statute by imply soverin:g toolr unlswful et
with & legel nama, Tnere is -~ rezl ~nl funiasental dl for-
ence betwoen the laudebla abolition of  unaecsisnry oile
tion' and the elimination of a faitnrful teachsr, 'and the
latter action can nelther he concealad nor protectasd by a

pratense that it was the exercise of the former right‘.“gs

ter 71, seotlon 38,
91 This oase and a companion, Sweaney v, Fevere,

were decided by the court at the game time,
093 Pere
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This decisien 1s particulsrly pertinent in discus-
sing the conditione under which a school committee may
dismigs, becamuse 1t was trlied with a counpanion cage,
gwaeney v, The Sohool Commitiee of Rgvers,94 3weeney,
¥ho was demoted from the position of principal of s Junioer
high school to teacher, based hls petlition on the sanme
arguments as Pollsrd., In his ocase, however, ths auiitor
reported that "he was not gatigfied" that political 1ll-
will wae the motivating force behind the petltioner's demo-
tion. Congsequently, the court ruled {or the school committee.

Thug, the courts are reluctant to attribute bsd
falth to a scheol gommittes 1n any of 1ts =zots, but where
the evidenece is clear that a committes hag so acted, the
courts will defend the statutory rights of the offended
party.

The Notice and the Hecommendation of the Superine
tendent.— 1In Duffey v. The School Committee of Hopkinton,®P
the cowrt construed those provisions of section 42 which
congern the notice, and the recommendrtion of the super-
intendent of schools, sach a vrerecuisite to a valld dls-
missal.

The petitioner, dlsmissed for "conduct unbecoming
s teaeher and insubordination" after six years of service

in the public schools of Hopkinton, contended that the law

94 2w The Sehool Committee of Revere, 749
Mpgsachuszetts 526,

96 Luffe School Committes of Hovkinton,
236 Magsachugetts 5,
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recuired that ghe be notified of the proposed dismissal
vote "at lenst thirty days, exelusive of customery vaca-
tion perioda, prior to the meating at which the vote .
(was) ... to be taken®;96 zna thet, sinee the Thanksgiving
Vacation had fallen within the thirty 4say period, she had
not been notified in aceordance with the provisions of the
statute. Moreover, she asserted, that the school committee
had Adismissed her without first obtaining the recommends-
tion of the superintendent of schools,

The court dlamissed her first argument by ruling
that the *Thankagiving recess, including ‘huraday snd Fri-
day of Thanksgiving Week, wae not a 'vacation' period
within the meaning of those words of the statute®.9?

¥With regard to the seeond point the court reasoned
that, while the school committee need not be bound by the
statutorily reguired recommendaticn of the supsrintendent,
his advice could be of benefit in protecting both the
teasher and the community. dince in the case st bar, "no
recommendation by the guperintendent of schools was made
mg to the proposed dismlassal of the petitionsr; ... the
school committee mcted beyond thelr mover in attempiing
to 4ischarge the netitioner from the ﬁarvlca“.ga The con-

mittee was ordered to restors Misg Duffay to her vositlon,

96 Cenoral Laws of Masgochugetts (Ter,.Ed4,) Chap-
ter 71, section 42

27 Duffey v, Hopkinton, suprs, p.7.
98 Ibid., ».%.
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Thus the "notlce of diamissal® rrovision of the
statute is interpreted by the courts as belnz interrunted
by vacations of oconslderable length such as the summer or
Christmas vacations, but not by recess of » few days auch
ag that customsrily granted at Thankagiving time. The pro-
vislon requiring the racommendation of the superintendent
prior to 4lsmissal 1s nandatory. W%hile the committes 1s
free to accept or r=ject the recommend-tion once it 1is
given, it mugt have the opinlion before a valld dlsmisgal
can be made,.

The Hearing. - Flinally, the courts have been asked
to congtrue that provision of gection 42 which guaranteea
to a teacher the right to a hsaring befors the school com-
mittee, at which the chnrges upon which the proposed digw
missal is rremised must be substentiated,

Perhaps the clearest interpretstion of this pro-
vision is found in the declglon of the court in the case

of Grayes v, The Bchool Committee of WQlleglgx,gg Graves,

who had served as Superintendent of Bchools of the Town

of Wellesley from 1814 to 1835, wes ssked to resign by the
school committee Ain 1935; he refused. In February, 1836,
he was zgain asked to resign, #nd on this ocosslon waa
informed that hig successor had slready been ochoaen;

again, he refused. In March, 1936, he was notified that

200 Massachusetts 80,
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the committee would vote in Aprril to “iumice him, hen
he requested a “written statenment of chrrgea in order

thrt he might defend himself”, h~ wo-~ aunpli-d with -
lengthy liet of chergee, pll ~f n gen-r=1 nature, »1ich
in their substence imvuted to him - lack of comvetency in
superviging the sehool cystarm =2n® the 1nability »r the
unwillingness to co-operats fully with the townspeo: le,
town officials and the achool committes, The committec
refuged the reauegt of tha retition~r Frr ~ atstennt of
more detailed charpes, but the ch-irm'n 1n§10ated that,
smong other things, eertain technioal deficlencies which

a Jurvey Commission had allepedly uncovered in the Vellwog-
1sy public school sgyatem hed exicted for o considersble
period of time, without s#ffort on ths ;-rt of the supsrin-
tendent to correoct them,

At the heraring, which wag hald in four ses:iion:
extending from April 13 to April 76, the committze c-lled
no witnesses and introduead no ~vid-ace to sub:tnti-te
its charges, All of the evidence thrt vas iniv wucel g
favorable to the —etitioner. H~ qubmlitted “much 2viignce
of a dooumentary nature 2nd exhibit. 1. the form o f
reports and other 11tnrnture",100 r1l ~f "hictn the comit-
tee refuged to read. On April 77, 1036, he .»4 disnlnsed,

Contending thet he had been ~iven no true "hesrin.' i the

100 Craveg v, ¥Wellesley, sunra, ».84,
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statutory meaning of the term, Graves sought » writ of
mandanus to compel the school committee to restore him
to his position.

The court pointed out that the "hearing" cont-m-
plated by the statute was 2 hearing in the nature of »
*judiolal 1nvcst1gat10n“.101 S8ince the committee had
chesen his succeesor before dismizsing the incumbent, the
court reasoned that no real judicial investigation had
taken plsoe,

Of the conduct of the hearing, the court said,

The respondents cmlled no witnesges and intro-
duced no evidence, The witnesses called by the
petitioner may have been disbellieved, but it 1is
alleged that their testimony was whoily favorable
to the petitionser. Disbelief of their testimony
is not the equivalent of evidence in support of
the charges made by the respondents, ‘hile the
decigion whether proper charges have been substan-
tiated rests with the school committee, an affirm-
~tive declision can be rendered only when the truth
of the charges has been supported by evlgggce adg-
quate in law to warrant that conclusion.
The court coneluded that there had been no "judicial investi-
gation* and no true *hearing” as required by the lsw snd
orderad the petitioner restored to his position

The statute upon which this case hinged was enacted

in 19:54.10a Prior to that time a hesring was prescribed,

but it was not necessary that charges be "substantiated",

101 Graves pllenle
log Ibid., pp 86-87,
103 Acts BAC

B BARLIILEE

1934, Chapter 123,
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Since 1034 a tescher may not be dilsmissed unless
the "truth of the charges has been supported by evidence
adequate in law to warrant" s finding thst the cherges
hsve been substentiamted.l®® While this restricts the con-
ditions under which a school committee may diemiss o
teacher, 1t in no wige Jeprive« the achool eommittee of
the right to determine when preferred ch-rges hove been
subsgtantiated, nor Aoes it limit the right of the achool

cormmittes to dotermine "gnod cause® for Alsmiasal,

¢) Demption and Sslsry Reduction.— In eny dl:c-
cussion of the right of the school committee to dismiss

teachers 1n the Commonwenlth of Massachusetts, two closely
related toplcs must be mentioned, nemely, the demotion of
superintendents, prinecipals, and supervizors; snd the
reductisn of a teacher's galary,

The courts have ruled that, eince the levw r<cog-
nizes a difference hetween the elagees of teacher and
superintendent of sachools, the demotion of a superintendent
to the pogition of teacher is in a0t =2 dismlssal from the
former position,

The point ls made clesr in the crege of lcCartin v,
the School Committee of Lowell,2O® on say 5, 1944, the

petitloner, who was serving at the diseretion of the com-
mittee under the protection of Chapter 71, section 4&,106

104 Graveg v, Wellegley, guprs, pp £5 zns £7,
106 £ v..The School Committee of lowell,

322 Massachusetts 624,
erel. bLaws, gupra, Chapter 71, sections 41,42,
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was demoted from the position of superintendent of schools,
with a salary of $7000 per year, to the position of
teacher in the high school with a salary of #2900 per year,
The change in atatus was brought about without notice to
the petitioner or a hearing.

He sought a writ of mandamus to compel the commite
tee to restore him to his former position. On February 8,
1945, the school committee of Lowell voted to restore him
to the position of superintendent, He then amended his
petition to seek the si1d of the court in recovering the
salary he had lost during his period of non-service. The
Judge of the lower court denled the petition on the grounds
that a writ of mandeamus was not an appropriate remedy for
the recovery of salsary, and ruled further, that the dls-
missal of May 5 had been valid and that the petitioner's
tenure in office dated from February 8, 1945,

The Supreme Gourt upheld his decision concerning
the Snapplicability of mandamusg to the recovery of asalary,
but reversed him on the ruling concerning the valldity of
the petiticner's diesmiseal. “In our opinion", sald the
court, “the purported demotion of MoCartin, the superin-
tendent of sohools, to the rank of teacher, was a dlsmis-
sal, and was invalld, The statutes contrast the words
"teacher’ and ‘superintendent' (0.L,(Ter,Zd.) Chapter 71,
gections 41, 42 and 43) and a transfer of = porson from
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one gategory to the other dilsmlsses him from the position
from which he ig transferred, even though he 1s glven a
d1fforent rosltion within the school department,"19” The
court went on to rule that the petitioner's tenure in
office wag not interrupted hy the attempted dlemissel of
Hay, 1944, and that he was entitled to his salary at the
rate of $7000 per year from that date to the date of the
final deoree,

A surerintendent of schools, then, may not be
demoted tc a lesser position in a school system, without
first being disulissed from the poslition of superintendent;
and that Aismissal must be acoomplish:! in full coxupliance
with the provisions of section 42 of Chapter 71,108

Section 42&109

sffords to prineipals, supervisors,
and other profescsional employees, who perform the duti.s
of principals and supervigors under other titles, approxi-
mately the same type of protectlon in office that section
42 gives to sunerintendenta. (s 1. indicated ia a corollary
to this chapter, sasctlion 42A ip a relatively recent enact-
ment, To drte the courtas have not been asked to consider
a cage of demotion where the {cmotes veg sotunlly ~ro-
tacted by the provisions of this .tatute,

Under the nrovisione of Chepter 71, seotion 43, the

aalary of “no teacher employed ... to serve at discretion

107 ioCartin v, Lowell, gupra, p.265.

108 General Lews nf Masranhueett: (Ter, 2d,} Chope
ter 71, section 42,

109 Ibld., sectlon 424,
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shall be reduced without his consent except by a general
salary revision affecting equally all teachers of the

same salary grade in the town".110  The gtatute provides
further that the "salary of no superintendent so ~wployed
shall be reduced without his congent until at least one
year after the committee has so voted." The most prominent
constructions given to this statute have involved situa-
tions where principalsz have been demoted to the position

of teaohar.lllsince the recently enacted gection 42& now
restricts the right of the commlttee to s0 demote principals,
thege decisions besome mesningless; and a dlscussion of
them hag no place in this thesisa,

A Corgollary.— Subgeqguent discussionas of the dls-
missal of tenure teachers in the Commonwealth of Massachusetts
will undoubtedly include a discussion of the status of prin-
¢ipals, supervisors, and professional employsesz performing
the duties of principals and supervisors, under different
titles, Prior to the enactiment of .tatute 1945, Chenter
330, now included in the Cepnersl Lawg na section 42A,112
individuals holding these positions were considered as

teachers with special duties, Tho 1945 smmendment

saction 43,

Masaachuaetta 624 amoompanion‘naae io'M:";.A‘ :
WoBne Reverd (2%9 Masgachusetts 526; Dowpey v,

] y of pll, 308 Maamachusetts T
112 .eaml_éa.u auprg, section 424,
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established them as & specinl class, and gave to them
approximately the same type of tenure protection that
gection 42 affords to teachers and superintendents of
sshools.

At the present time only two cases in which indi-
viduals heve sought the protection of this statute have

reached the courts,

gggggg,ll 2nd Xelley v, The 3chool Committee of ‘intap-
jggn}l‘ Both of these cases have been mentioned in the Alis-

cusslon of other phages of this chapter, and 1t has been
noted that in neither case was the petitionar entitled to
the protestion of section 42A,

Consequently, in the absence of pertinent judicisl
interpretation, an =ttempted dlegeussion of the dismissal
of this clasge of teacher would, at this time, be bhased on
hypothesis and conjecture and would be inconsiatent with
the general purposes of this thegis,

Summary

The school ocommittees of the Commonweslth have the
exalugive right to contract with, fix the salaries of,
set the Auties of snd dlsmlss the teschers, superintendsnts
of schoole, prinecipals and supervisors whom it has engaged
to opersts the public schoole under A1ts juriadiection,

330 Maanuehusetta l»t;
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The authority to contrset with and ri» the salaries
of its prof-ssional personnsl ls vested in the committee
specifically by section 38 of Chapter 71, and 1in gunersal
by seotion 37 of the same chapter. This right, which ls
exclueive and may not legally be delegated to any other
individual or agency, carries with it the impliclt ri;uat
to seleot personnel. 1In this selection, the courts have
ruled, the commiitee may sexercise 1ts judgemant as to the
"qualificatione for teaching® of a prospestive c-.ndidate.
The authority of the committese to contract with, determine
the salaries of, and seleot teachers, whlle exclusive, 1s
restricted, 1in certzin respects, by statute., A wvroaspective
teacher may not be employed unless he possessea cortain
qualifications as required by Chapter 71, section 38G,
Section 40 of the same ohapter establishes the minimum
salary that may be neld to any teasher in the Cormonwealth,
and provides further that no salary differentiastion may be
based on sex alone. No candidate may be nsked about :is
political or religious ~ffillations without violation of
seotion 3¢ of Chapter 71,

The msndate of sectlon 37, to take "general charge®
of the publio schools, empowers the school committee to
get the duties of teashers. In the ocase of olassroom ten-
ghers this power is uniimited, except by the law of contract.
The duties of superintendents, prinoipals and supervisors,

however, may be changed only in strict complianes with the
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restriotions found in sections 41, 42 and 42A of Chapter
71,

The school committee possesses, and since the
earliest days of its eatablishment has possessed, the
authority to dismiss teachers whenever in ite judgement
the dismissal 1s in the best intere:ts of the schools under
its charge. In the last half century, certaln laws, known
popularly as "The Tenure Law", have restricted the manner
in which the committes may exerclse its right to dismigs
a8 teacher,

At the present time "tenure" is ordinarily acauired
through elestion to further service after the satisf-otory
completion of a probationary period as preseribed in seo-
tion 41 of Chapter 71,

Section 42 of the same chapter deslgnates the con-
ditions under which s teacher who has acquired a tenure
gtatus may be legally dismisased., 3uch a dismissal, the
statute provides, may be sccomplished by a two-thirds vote
of the whole committee, for "inefficlenoy, incapacility, ocon-
duct unbecoming a teacher or superintendent; "insubordina-
tion*, or “for other good ceuse"., The phrase "other good
csuse” hae been brosdly construsd by the courts, The
gtatute further provides that a teacher be notifled that
the committee plans to vote hig dismiassal, that the super-

intendent of schools be asked to make a recommendstion on
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the proposed dlsmissal, and that the teacher, if he so
desires, be granted a2 hearing in the naturs of a Judlelsl
investigation, at which the cherees upon which his pro-
posed dlsmigsal 1s rmredicated shall he subsztantiated.
This chapter 13 the second of three dealing with
the powers and duties of the achool committee., It has
analysed the position of the school committee in relztion
to the professionel perscnnel which it hes engaged to
cperate the publlic schools under its superintendence,
lte predecessor dealt »ith the righte and duties of the
gchool committee in the sphere of policy making. Its
sucgessor, the fifth and last chapter of this thesls, will
treat of the owers and Duties of the School Committee in
establishing the conditions under whioh gocholars shall
attend the public schools,



CHAPTIZR V

TH: POWER3 AND DUTIE3 OF THE SCHOOL JOMMITTER
TO DETERMINY THE COW#DITIONS UNDER WEICH A
PUPIL HMAY ATTEND THi PUBLIC SCHOOLS

The educationsl policy of the Tommonweslth of
Masasachusetts 1s based upon three premises, namely:
that 21l children between the ages of soven ~n’ gixteen
years, inclusive, must sttend 5ohool;1 that the decision
as to what type of school the c¢hilé shall attend rests

with the parent;2

and that any child mey sttend the pub-
11¢ schools of the town in which he resides.® The third
premise, however, dogs not afford an unqualifisd right,
but rather, a right waich 1z subject to the laws of the
Commonwealth, and %o such reasgonable rulss snd regulations
as the loosl school committee may sstabligh,?

It 18 with this authority and duty of the school
committee to determine the condifions under which ~ child

may attend the publis schools that this, the fifth and

“‘i~ (T@I‘.“a ) u"l*‘lp-

ter 76, sectlon'l

Eee also 2%%2%2*_%ggggggg“gg Orecon et
1. V. ﬁoc t 510

3 mmz._ma, m, section 5,
4 1bid,,
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final chapter of this thesls; and the third tu trest of
the power and duties of the school gommittes, chall conw
cern itaelf,

The general right of the school committee to nake
reasonable rules and regulations for the publle schools
under ite supervision has been eastablished st pages 117
to 128 of this theeis. In the present chapter this general
suthority 1s treated more specifically as 1t is applled
to the statutes which prescribe the conditions of publio
achool attendance,

A study of the authority and the obligations of
the local school committees of the Commonwealth to deter-
mine the conditions under which a scholar may attend the
public schools can be elassified under two general head-
ings: the right and the duty of the school committee %o
determine the conditions under which a child shall be
admitted to the publioc schools; and the right and duty of
the committee to determine the condiltions under which =
c¢hild shall be exoluded from the public schools,

1. The FHight end Duty of the School Committee tc
Determine the Conditions under which s Child
Shall be Admitted to the Fublic (‘chocls.

In determining the conditions under which » child

may enter the public schools, » school committee must

ordinarily conslder three factors: the age, the place of
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residence, and the health of the prospective scholsr, In
sach of theee categories the legialature hasz estadblished
certein statutory standards to which all communitiss of
the Commonweelth: must conform, Although theae itandards
are ocomprehengive and determine to a very large axtent

the sonditions under vhich nuplls sre to be ndmitted to
the nublic schools, they revrecent only » minimum =iandard
which 11 ounicinalities must meet. DBeyond these rinlmum
«tatutory reguirementz the ~cho2l committee 1 free io
exorcise 1ts Jjudgement in determining which children nsy

be admitted,

Age of Entry.— The gchool gommittes hng the 1utho-
rity to regulate the age at which = scholar -hell b- - imit-
ted to the public schoole, 3ection 1 of Chaptsr 76 of the

Genersl Lawg, the seotlon which reguletes school ~ttendance

in the Commonwealth, -rovides that

... 2v2ry ohild botiwesn seven ans gixteen ... sizll
... attend a rublic day achool in g-1d town, or

yn~w othar day eohool enproved by ths school commite-
tze, during the entire time the publiec schools are
in gesclon, unles: the child attends schhol in
another town, during the entire time the same ie

in s3egsion...

This Act sots the mininmunm wbish the low poquirs  in tha mote
t2r of eshrol attendance, ani, r~ad in conjunction 1iin
Chapter 72, ssction 2,6 1t oblientes tha gormittes to :ee

to 1t that all children within these rge prours ~re, inr

fact, ettending school under these condltiany, Tut 1t ic

& Geners) laws of Mapsachusetts (Ter.Ed.), Chape
ter 76, zectlon 1,

o Ivm., pter 72, section 2,
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designed to compel the education of children, and not to
£ix a legal age.’ The matter of Astermining at what age,
below geven, a child may enter the public aschools is left
to the determination of the local scheool committes, That
the school committee has this authority was settled by the
courts in Alvord v, The Inhabitantg of nggggre in 1900
and has not been challenged since,

In that case a female child, five years and ten
months of age, was denled sdmission to the public schools
of Cheater in April, 1800, several months after the begin-
ning of the school term. The school committee of that
town had s rule that any child under seven years of age,
who desired admission to the school, must enter the
class "at the beginning of the fall term or within thres
or four weeks thereafter; and that puplls deziring to
enter at any other time were excluded unless found quali-
fied to enter the classes then in session in the said
school“.g

The excluded child, through her father, sought
redress from the town for unlawful exclugzion, contending
that the rule was unlawful and that ghe, beilng of achool
age had the right to attend the school,

In deolding for the defendants, the court seid,

7 HNeedham v, ¥Wellesley, 139 Massncohugetts 377,
Alvord v, 8 Inhabi g of Chesnter, 180

pucaibuly O

g Ibid,, p.20.
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This was & reasonable rule, Children under saven
years of age, although allowed to nttend the nub-
118 scheols, are not required to attend .., Grading
is a permitted 1f not an essentinrl feature of the
sublic school system, The intreduction, late in
the gehool year, of a very young scholar not quail-
ried to ¢nter the exlsting classes, would tend %o
impair the efficlensy of the school, and so to
prevent the other achelars from obteining auch
advancement in learning =snd in trsining se would
enable igmm to progeed with thelr education in due
course,

The interpretation found in Alverd v, Chegter is

8till valid., While children over seven years of sge must
attend sohool, and while most communities of the Common-
weslth permlt children to sttend »t younger syes, thosae

wvho «nter helow seven years of azpe uust 4o z0 in o nformity

to the ressonable regulationas cof the cchonl gommiltes,

Place of FResidence.,~ The sccond factor to be
¢onsidered in permitting 2 child %o enter the public schools
13 his place of residence, In this respect nrospective
students may be considered as falling into one of four
classifications: those who wish to enter a sohool of the
town in which thelr parents or guardian legally reside;
thoee who reside temporarily in another town for the pure
pose of attending a sebool therein; those who may live
in a town which 1s not required by law to mailntain a high
sshool; and those who attend the public school of ancther
town with the congent of, and at the expense of, the

gchool conmmittee of the town of resgidence.

10 Alverd v, Chester, supra, p.2l.
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Under the provisions of Chapter 76, seoction b,
Every child ehall have a right to attand the pub.
l11¢c schools of the town wherse he ag{ually regldes,
subjeot to the following sections,** and to such
reagonable regulations as to numberc and quallifi-
cations of pupllg to be adnitted to the respactive
schools and as to the other school matters as the .,
sohool committee shall from time to time prescribe...
The great majority of the publio school pupils of the
Conmcnwealth are admitted to the echools under the pro-
visions of this eection.

In the case of pupile who teumporarily reside in a
town other than the town of legsl residence of purent or
guardian, “for the speeial purpose of there attending
school®, aectionh 6 of Chapter 76 provides that such attend-
ance 1s permissable but is contingent upon the paymsnt of
tuition by the psrent or guardian to the town in which
the pupil attends sohool, 1%

Pupile who reside in towns whioch ars not requirsd
by lav to malntain s public high achool ocomprise -~ third
category, Such puplls, under the provisione of Chapter 70,
section 6, may, after obtaining the permlesion of the
school gommittes of she town of residence, attend the high
school of another town, so long as such high school has
been approved for that purpose by the 7tate Department of

KAueation. In such a» ease the town of residence ig llable

11 4Geparal [ i
ter 78, sgections 6, 7, 2.

12 Ibid., section 5
13 1Ibid., section 8,

ugett £4,1), Chape
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for the tultion of the sald student, ¥hile thies section
permits the local school committee to declde whether or
not a peralt for attendance at another high school should
be grsnted, this dlsoretion ig largely nullified through
a further provision of the geection which establlshes the
state Department of idusation as z board of review in all
cases where permlssion to attend & high school 15 refused,
A doolgion of the reviow board over-ruling the local
school committee makes the town liable for the ayment of
tuitian.l4

By virtue of the p:rmisslive legiclation of Chspler
7€, section 6, "Any ohild, with the congent of the school
committes of the town whers he re.ides, may attend, at
the expenase of sald town, the public schools of snother
town, upon asuch terms as may be fixed by the two commit-
tees", 15

All children of sgchool ags, who sttend the publie
schools, do a0 under the provisions of one of these sec-
tione; and a sfudy of the statules makes 1t plain that,
in the matter of aacertaining that zll children of the
Coamonweslth shall have the opportunity to be educated,
the Leglglature has %0 a very large extent proscribed the
actions of the local school gommittees, Beyond ths

14 deneral Laws, szupra, Chapter 71, section 6.
16 Ibid., CGhapter 76, section 12,
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authority, found in section 6 of Chapter '?1,16 to deny a
pupil the right to attend high school in another town,

and the right of a gohool committee of a town whioh nvine
tains a high school to determine whether or not it shall
acoept into its schools non-resident pupils,l? very little
1 left to the disoretion of the committee,

Indeed, so specific have the statutes become in
the last half century, that the courts have not been agked
to construe their meaning sgines 1869, Prior to that time
the courts were requested to resolve a number of disputes
involving the right of the school committee to determine
the conditions under which a child should attend the pub-
140 schoola.l8

Of these declsions, one has retalned its meaning
through the half century of statutory revision and changing
gnvironnental factors that haves rendered the others
reaninglesas.

In Buzlby

sourt ruled that a2 town which is not required by law to
maintain a high school ne#sd not pay the tuition of the

16 General Lewsg, Chapter 71, section 8,
17 Ibld., “hapter 71, section 37,

Tigke v Thgwinhgpitnnyﬂ_o!\Wuntinrton, 179 Mzseschuscbtta b
Iﬁgggijn g 0f th ‘nleg, 195 Messschusetts 679,

19 ;gglhgm,“,&_“gaggnﬂ 171 Hasssohusetts 601,

erion » 184 Maasachummtts yao,

L
£y
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ohild of a resident to a high school in another town, 1if
equal faocllities can be afforded the child, at no coat to
the parent, within the town,

In thet csse, the plaintiff by virtus of Statute
1894, Chapter 43620 sought to recover s sum of monsy paid
to the City of Danvers as tultion in return for instruc-
tion given to his daughtsr in the high school of that clty.
The achool committes of the town of Boxford had refused to
grant the pupil permiszezion to attend the Danvers High
Sehool on the grounds that there was in the Town of Boxford
2 private school of corresponding grade, known as tha Tarker
Free School, which was maintained exolusively from a fund
oreated by the willl of one Jonathan T, Barker, and which
wae open to the children of the resldents of Boxford fre=
of cherge. The Barker School, the commlttee sald offered
ourriculum and instruction equal to that of schools pre-
scribed by law, The plaintiff contended that the school
was not maintained by the town, and had never been approved
by the State Board of cducation, and that consequently the
town muat reimburse him for hls cxpense in sending his
daughter to the Danvers High Behool, a school which wasg

21

maintained in acoordance with statute, and was approved

by the State Eoard.

20 1894, Chapter 436.

21 Public 3tatutes of Hasgachugstts, “hapter 14,
section 2. Now embodlied in eral Lews of Massachusetts,
(Ter.td4.), Chapter 71, seotion 55,

Xy
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The judge of the lower court upheld the position
of the plaintiff and the Adefendant town appealed to the
Supreme Court,

In reversing the decision of the lower court, the
Bupreme Court said, "while this school is not maintalned
by the town there is nothing in the Act which reauires
that it be so maintained. Nor is there anything in the
Act which reauires the achool to be maintained by the State
Board of Education®.?? After polnting out that such soa-
demies wera to be found in many Messachusetts communities,
and that the Leglslature must have been aware of this
when framing the statute, the court concluded ites decislon
by declsaring that there 1s "no reason why a town which is
not obliged by law to maintain a high school, =nd which
has a school of equal grade within ite borders, should be
obliged to pay for the tultion of s chlld of one of 1ts
inhabitsnts in sznother town, becauze the parent of the
child prefers one sohool to ths ather".ga

Although the number of towns which would be affected
by this decision i1s much smaller today than 1t wag when the
decigion was handed down, there is no reason to helieve

that the principle enunciated 1a less walid,

Health Factore in Admission.-— The third fasctor to

be considered by the school committee in the sdmiseion of

22 Hurlburt v, Hoxford, supra, p.502,
25 1bld.,
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a child to the public schools is the health of the pros-
pective pupil, In thig instance only two statutes are
relevant, 3Sectlon 85 of Chapter 7y 24 provides that no
ohild infected with a dangerous disease, or who leé a mem-
ber of a household where dangerous discase 1s pregent, may
attend the publie echools, Chapter 76, zection 18, stipu-
lates that “an unvaccinsted child shall not be admitted

to a public school" unless he present a2 certificate from

a practieing physlolan to the effect that the saild physi-
clan has pereonally examined the child sand is of the
opinion that vacoination at that time would be detrimental
to his health.?® The courts have never been agked to con-
sider a situstion where a child, either personally infected
with 2 dangerous disease, or from a home where dangerous
disecase ie present, hae sought admission to the public
schoola, The right of the school committee ftc make reason-
able regulations relative to the "vaccinstion law" has boen
upheld by the oourts,

In Hanmond X 26

the court ruled that =
sochool committee may exclude an unvaccinated child froum
the public schools furing a smallpox epidemiec., At a tinme
when the diseasse of smallpox was prevalsnt in the town

of Hyde Park, the sahool committee passed a rule "to exclude

24 General Lawa, supra, Chapter 71, seotion 55,

25 1Ibid,, Ghnpter ?6, awotion 15, For conditions
of exemption, see General I of Magpaghusetts (Te
Chapter 111, section 185

28
pshugetts 29.
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ell unvaesinated chiléren and alse all children who do not
present a certificate of revaccination as required by the
board of health, until such timea as thls committee may
become satlisfled that the imminent danger from contagion
of smallpox in our town hasg oeaeod“.27
After refusal to comply with the rule, the plain-
tiffs, of whom Hammond was one, were suspended from the
public school. Contending that the law specifically
stated that unvaceinated children should not be sdmitted
to the public schools, unless they -resented a certificste
from a practicing physicisn certifying that, in his opinion,
the health of the pupil would be Jeopardized by vseccinntion
at that time, end asgerting that they had presented such
certificates; the plaintiffs sought redress from the town
for unlawful exclusion, The judge of the lower court
instructed the Jury to decide in favor of the plaintiffs
and then referred the case to the Bupreme Court for a
determination,
In reversing the finding of the lower court, the

SBupreme Court aaid,

The question on this inetruction is whether the :ta-

tute which absolutely forbids the admisgion of an

unvaccinated chilé to a public school at any time,

without a oertificate from a physiolan, is an

implied ensctment that, with a certificate, guch

2 child shall be psrmitted to attend at all times,

even when smallpox is raging in the nelthborhooed.

We see nothing to indiocate Suoh an intention on
the rart of the legislature. This is a prohibition

ark, supra, p.29.
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of attendance at any time except upon a condition,

There 1s an implication that, with the certificate,

such a child properly may be permitted to attend

when there ig no particular reason to apprehend

danger; but it was not intended to take away from

the school committes the power to mmke proper re-

gulations for the preotection of all the puplils;

Af the prevalence of smallpox ssems to require

apocia% precautions, The ruling of the court was

wrong, <8

The same line of ressoning is found in 3pofford v.

Carleton at 21.%% In that case, the unvaccinated chilldren
of the plaintiff were admitted to the public schools of
Haverhill on November 12, 18619, after presenting the re-
quired certificate, On Ogtober 13, 1920, the children
woere excluded from school after the refusal of the neti-
ticner to elther heve hls ohildren vaccinated or to coicly
with a rule of the achool committee, which etipulated that,
"Every pupil in attendance at the publie school, or who
may hereafter be in attendance at such school, who has been
given a certificate by a physician noting that such puril
is not a fit subject for vacelnation, ghall be required to

30 At a sub~

renew such certifieste once in two months,.."
sequent hearing the school oconmmitise refused the plea of
the petitioner to readmit hias chlldren to the school. He
then sought a writ of mandamus to compel the School Commite
tee of the City of Haverhill to so reinstate them, pointin:-

put that the certificate required by the strtute had been

28 Hammopd v, Hyde Park, gupra, p.31.
29 3pofford v, Carlston et al., 238 legsachusetts

30 1bld,, p.530.

5z8,
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pregented and accepted; and that in the absence of danger of
a smallpox epidemic, the committee rule under which hils
children were excluded wns unreasonable,

The case was first heard by a single Justice of
the Suvreme Court, who without decision referred 1t to the
full court for adjudication, In deciding for the respon-
dents, the court said,

The intention of the legislature is clear that
the sxemption is not to cover absolutely the
entire period of the child's attendance, but
the certificate is 1imited to the pariod when
his physical condition ig susch thet in the
opinion of the certifyling physiclan he is an
unfit asubject for veccination. The respondents
as the school committee of the clity are glven
‘general charge and superintendence of all the
ublic schools ..." R.L. Ch.42, sec,27; G.L.
.71, sec,37, It iz sufficiently broad to
promote and secure not only the best interests
of the pupile, but the peneral welfare of the
community in the management of the schools.ol
The court went on to polnt out thet the right of an unvac-
cinated chilld to attend school was a conditional right,
baged upon an exemption. *This exemption”, said the
court, "ceases when the physiosl condition of the child
has become such that hls health will not be endangered
or impaired by vaccination. If to determine this further
medical examinstion is necessary, 1t is wholly within
the supervision of the parent or gusrdian, upon whom
rests the burden of complianse with the law. The regula~
tion (of the school committee) 1s not so unressonable or

arbitrary as %o be invalid .. N2

31 B
32 m. « P 552.

leton, supra, p.531.
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The above cases make 1t clear that the conditional
pdmigsion of = pupll to the publio schools without vacel-
nation is sudject to the reasonable rules and regulations
of the loeal school committes,

On twe other occasions the courts have been 2gked
to rule on the cuestion of the vaccination of school chil-

dren. In the case of the Commonweplth v, Qgggg,53 the

defendant vwas charged with failling to send hie children to
school as the law reculred, and was convioted, He sdmitted
his failure to send the children to school, but ststed in
defence of his action that the achoolas would not admit the
chilédren unlecs they vere vaccinsted, snd that hie reli-
rious bellefs and conscientious scruples prevented him
from subjecting them to vacoinstion. He should not, he
contended, be held 11able for the violastion of a law,
with vhich compliance waas imnossible unless he were to
violate hlz eonaclencs,

The eourt ruled for the Commonweslth, atating that

... the reguirement for vacoination has been held

to be con:titutionel, the defendant's viewa cannrot
affect the valldity of the statute nor entitle him

to be excepted from 1ts previelon:., By st-tute,
vaccination 1s made a condition presedent to the
right of ~» ~hild to atten? a public schnol, The
defendant's sole defence to the somplalnt... seems

to be that becaguse of his relieious Helief and con-
goientious scruples concernl vaccination he should
not be held %o have incurred the pensalty of the sta-
tute for falling to send hias children to uchool., But
he cannot thua avold thias pemalty wven if their £31l1-
ure to attend was hased upon thie ground slone. It
wag his own 20% whigh gxp the ohildren ... in=ligzible
for aschool attendance,

33 Commonwealth v, Ureen, 260 Mapsmchusetts BRS,
& IPIS., p.580,
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Thus "the statutory obligation to oauee children fo attend
8000l 1nvolves an obligation to put them into condition
to attend, and cannot be essaped by neglect to qualify them
for attendance®, ®d

The constitutionality of Chapter 76, section 15,56
weg questioned in the cage of The Commonwealth vtAChilﬂﬂtav
in 1938, The situstion wes gimilar to that founé in
Spofford v, nglgsgg.ss The School Committee of “ulncy had

2 rule shich required that a certificate acoepted in liau

of vaccination be renewed every two months, “hen thr
defendant refused to comply with the rile or have his chila-
ren vaceinated, they were exocluded from the Culney scheols,
He was subsequently proseeutsd for fsiling to send his
ehildren to school, The defendant alleged that "the -ords
‘vaccinated' and 'unvaccinated' do not conva, the 1les of
inoculation against smallpox ae dlstinguished from other
Gigeases; " and that, as a consequence, the st-tute was
too vague for enforcement and, therefore, unconatltutionnlgg
The court rejected this argunent and ruled or the

Gounmonwoalth, aaying,

The word "vacclpzation" was originally used to o

eribe the methed, Jdlscovered by Jenner, late in the

aighteenth csntury. of inoculating with cow pox for
the purpose of proouring lmmunity from smallpox., In

36 : ﬁ;’ Ary ] = & L i & 52€ iy m. %o 58”
ﬂg g ggggg ehugetis (Ter,. d,), . imp=
ter 76, section 1% }

37 Oom & g s 299 Massachusetts 767,
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the s000ond volume of the Ceneral Lauwe of Muase-
chusetts ... the ecariiecgt statute ennocted on

March 8, 1810 for oompulsory inoculstion *with

the cow pox' ... is indexed under the word "“vacci-
nation®, 71,1833, ch,414, required that .11 ohil -
ren should be veccinated before atteining the age

1

of two ysars and beforas belng admitted to the -
l4¢ schools, In our statutos, and even in common
epsech, the word "vaccinsted®, -ithout ax-lane-

tion or qualification, meant 1n 1856, and still

nmeans, imoculation srsinst smallpox, The leonguage

is not vague, but clear. The cese presentg ne

other substantial congtitutionrl cusstion,

An snalyils of the casse dlseussed sLov: wsbus
clear the thinking of thz courts on the meanin; »f Jax,ter
71, section 1f, as 1t prescribes vsccinetion ng - oore-
quisits o the lawful admisgsion of -~ pupil to the public
schoels: the law ig sonstitutlonal; vaccination iz sssene
tizl to legal sdmisslon; under csriair conditisng ~revpe
tion may be granted from the gen-rzl ruls; the continued
attendance of e ohild admitted zoniitvionilly i¢ zoiutlngont
upon compliance with the reasonable rules and regulstions
of the local school committse; the ctatute was sca.ted,
and the rules of the local school gozmitlees nre ' resumed
to have been enagtsd, in the furtherance of the comion
woal; the right of no indlvidusl tskes jrecedence over Ghe
common weal; oven where consclence prevents complicncs
with the statule, a parent who re uses to comply, is llable
to prosecution for fulling %o wend his ohildren to school

as required by Chapter 76, section ?.41

Chapter 76, section 5.


http://compliLr.ee
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Aflthough the sonditions under which a ohild ghall
be admitted to the publio schools sre largely prescribsd
by statute, the loosl achool committee ls allowed to
exercise its Siscretion in certaln phases of the wmatter,
In & gimllar manner, the committee ic permitted to exgr-
efige its discretion in determining the conditiocns under
vhioch 2 child may remszin in the public gchools,

2. The 8School Committes Has the Aight to Deternine
the Conditions under which a Fupil vhall be
Excluded from the Public 3choolas,
feotion 37 of Chapter 71 confers upon the local

schoocl committee the right to exclude pupils from the pub-
lic schools when it crarges that body to take "gen-ral
oharge of all the public schools® and to "mgke regulstiong
8s %o sttepndance therein ..."*”

In the words of tne Supreme Court of the Commone
vealth,

They (the words of the statute) confer sn ample

power, For the promotion of the interects of

the pupils and of all the pcogla they have been

broadly construed by the courts for nearly a

cenbury. In the absence of cther limitatlon,

they include the power to detarmine within reason

what puplils ghall Rg recelved and what puplls

shall be rejected.

In general 1t may be sald that the sohool committee

may exsluds a pupil vhenever it decider, in rood f=ith,

4¢ Gepersl lLewg, supre, Chopt-r 71, pectlon 37,
43 Antell v, Btokeg, 287 Hassschusetts 100,
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that ta2 best interests of the schools under its super-
vlslon would be gerved by such an sxelusion,

In gpecific instance:, the courts of the Common-
vealth heve ruled that a pupil msy be excluded for chrrace
ter defleienclien, lack of sufficlent mentsl capacity to
profit from school, mizooniuct, -nd failure to obassrve a
reasonzbls regulation of the achool committze, eoven

though no mlaconduct be involved.

Exolusion for Charasgter Deficienciss.— The moat
notable case in which a pupil was excluded for deficien-
cles of oharacter 1s Sherman v, Charlestown,*? which 1e
discussed in detail at papes 114 to 116 of this thesis.
In that instance the court upheld the right of the school
comuittes to exclude 2 female scholar who, it was alleged,
vas gullty of notoriously immoral conduet. The exclusion
was jJustified, ruled the court, because the pregence of
such a child in the school wes detrimsental to the very
purposes for whioh the school existed, since "the whole
tone and tenor of the laws demonstrate, that it was the
intention of the Legislature to make the public schools a
gystem of morsl training, as well as eaminaries of learn-

1ngﬂ,45 The judicial disposition of the claims of the

plaintif? in Sherman v, Charlestown was ao forceful that the

un, 62 Mpssachusetts

., 46 Ibid,, p.167.
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right of a sohool committee to exclude a pupll for immor-

ality has never since deen challenged.

Zzclusisn for Lack of “ufficient hental “apacity
to Warrant Attendence nt School.— Th: right of a scheol
committee to exclude 2 puril who is -0 lacking in mentsl
capaclity that he is uncble to Trofit from attendance at
school and whosa very pregence is a detriment tc the
gchool ic¢ well 1llustrated In the case of Hatgon v, IThe
€1ty of Cembridge.*® The ;laintiff wac excluded frow the
public echools of Cambridge in 1885 "because he was too
weak-minded tc derive Hrofit from instruction®., “ub:se-
quently he wes resdmitted for = trial reriod of two wieks,
At the en? of thet time, Me ws:z zpein excluded, .echool
committee recordes included atatemsnta from teachers who
had obgerved him -nd dectore vho had exsmined him %o the
effect that he wae "s0 weak 1n mind a2z not to derive any
marked benefit froao instruotion, and further th.t he ...
(was) ... troublesome to other children, making uncouth
nolses, pinching others, ete. He ... (was) also found
ynnble to teke the ordinmry decent physicael carse of him-
oelf.”‘v The pleintiff sought redress for unlawful

exclusion,

48 latao!
chusettas 561,

47 Ippd., p.56L.

Ydge, 157 Hasoa-
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The court upheld the right of the sehool commlttee
to determine when the presence of an individual was detri-
mental to the welfare of a school, and pointed out that
the declsion of the school committee wes conclusive and
not subjest to revision by the court,

A child in similar oiroumstances today could, if
he were merely mentally retarded, be assigned to apecial
clagsees guch as are provided by Chapter 71, ssctiion 46,48
If he were feeble minded he could be scoonmodrtsd in spe-
cial institutions provided by the Commonwealth, If, how-
ever, his parents choge not to commit him to a speeial
ingtitution, and because of his inability "to tske the
ordinary decent physical care of himself", he was consi-
dered not a fit subjest for specisal classea, he would be
#s much ¢ detriment Lo the public schools today, 2a wap
Yasteon in 1886, 4As such, he could undoubtedly be exclu-
de& by the school commitiea,

Exclusion for Hisoonduct.— The achool committee

may exclude a pupll for miseconduct. This prineiple 1is

well exemplified in Hodwkina v, The Inhabitents of Rock-
Rggglfg In that cese the plalntiff, sfter repested warnings

econcerning his conduct, was excluded from the public

schools of Rockport. His acts of mizconfuet were not of

48 Oenergl lsawg of Mogsnchusetts (Ter,2d4,), Chap-
ter 71, section 46,

Hasaachusetta'fﬁé;
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a "gross or mutinous" nature but rether oonsisted of "aots
of neglect, osmrelessness of posture in hlg seat and in
recitation, tricks of playfulness, and lnattention to
gstudy and the regulations of the sehool” ia such things
as “whiepering, laughing, acts of playfulmess and rude-
ness to other children, inattention to study, and conduct
tending to omuse confusion and 4istract the attention of
other scholsrs from their study and recitation®,®C

The boy was actually asent from the school by two
members of the school committes, who thereafter, on that
game day, reported the matter to the full committee, [he
latter voted unanimously to sxclude him., He sought re-
dregs from the town for unlawful exclusion questioning
the right of the two committeemen to send him from the
school., The court ruled for the defendant town deelaring,

The sehool committee h»s ‘general charge end super-
Antendance of all the public gchool= in town®, This
general power, by neceseary implication, includes
the power to make all reaaon&bge ruleg and regula=-
tiona for the dlecipline, povernment, and manage-
ment of the sehools, snd slse the power to exclude
a chlld from school for sufficient cauce ... And
vhen & scholsr 1s gullty of miasconduct which
injuriously affects the discipline and mmnagement
of the gchools, we think the law vests in the
school committee the power of determining whether
the welfare of the sehool requires his exclusion.
They are required by lnw to viaslt the schools fre-
quently, for the purpese of inquiring “into the
reguletion and disoipline of the schools, and the
habits arnd proficiency of the scholsrs therein” ...
and they are thus in a slituation % Judge, better

80 Fodrkins v, Rockport, suprn, p.476,
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than any other tribunel, wvhat sffect such misoon-
duet hag upon the usefulness of the achool and
the welfare of the othsr acholars; and 1f they
Ta ot subjeet to reviaton by tha’court Bl o
To the ocharge that there were irrasgulariticg in
the manner of his exclusion the court pointed out thst
*much of the power of committee, as to the reservation
of order and the maintenance of discipline® must necessa-
rily be delegated to individual committsemen and to the
teachers of the schools. *¥e have no doudbt”, snid the
eourt, "that they may send a scholar out of achool, if
the exigenolies of the case regquire 1t, subjact to the
future sotlon of the committee® 52
Thus, misconduct need not be of s "gross or rcuti-
nous? nature to warrant excluesion. If 1t 1g peraistent
and detrimental to the best interests of the school, that

is suffisient,

Exclusion for Hefusal to Observe a Heasonable
Regulation.—~ The courteg have ruled that a child may be
excluded from the gchools for refusing to observe a law-
ful and reasonzble regulation of the aohool committee,
This principle is well exemplified in jpiller v, The Ip-
habitanss of ¥oburn,53 Antell v, stokeo ek al,,>* ena

51 Hodgk

52 1biM..,

w Syil 1llé)
chusetts 127,

84

Aatell v, Suqkes, 287 Massachusetts 106,

p.AT8,

¥
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. 85

all of whish have been
trested in dstell in connection with otiwr phases of this
thesls. In Gpiller v, QQﬂggnﬁﬁ th court ruled thnt o
raguiation of the sohool committee that each scuocl day
should beglin with a prayer and the reading cf . passags:
from ths Blble ~ni thet during ths prayer sach pupil
should bow hls head, was lawful and reasonable., A cuild
who peralstently refused to bow har head, the court aaid,
oould be lawfully exaluded from the school. In Apteil v.
aioxg|,57the partigipstion of high echoel students in
gcertalin astivities of eocrat accietiss, ufter a2uch parti-
clpation had bean proscribed by ths: scheol coamittes, was
Judged sufflolent reason for exclusion., In Lulff v. wupks-
riold,58 the court ruled that the pereistent rafu.al of a
pupll to attend a ¢lass in "bookkeeping®, becruse aho
disagread vith ths manner in wiileh eertaln phases of the
olaes wers conduasted, was aufficieny r.aeon Lo wWarPani hey
exzlusion,

In theze, end 1im other situationa,ﬁg the court haa
pointed out that the asehool committes has the rlghs to
make any regulation whieh i lawful :nd ressonabls and
whieh has ~s its purpose the improvement of tho dlscipline,

66 “glzgnz&_!gmahggmﬁgzgzja”g, 291 Meraeghusetts 477,

56 gﬁillazw,;_ughazn

&7 4 nggﬁ.

B8 j

80 ﬁzgzvaQQV ﬁ“*ﬁlﬁu@u TR Mpagpchusobts 596

D ¥, PEeisr, 94 Hassaschusetia 167; Bheldon v, & A
fovedele, 276 ¥eegachusetts 154 hyepdll v, e

271 Hasssghusetts 353
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government or managenent of the public echools; snd that
ths suthorli ty to meke a regulation nesesgarily impliz:
the authority to enforce it,

It peems appropriate at thie point to take note
of the rather obvlious fact that of the seven decisions

discugsed above, only Wulff v, wake[leld (1915}, ~-nd Apn-
tell v. Stokes (1934), have been delivered in the twentisth

century. In view of the radical changes thst have taken
nlace in socizl and educational theory since the and of
World ¥er I, the value of these decisions as nregecent for
8 modern court might very well be quesationed, In this res-
pect, two relatively recent decislons, which otherwise

would not be mentioned in this thesis, become of value,

Niehels v. The Mavor and dchoel Committee of Lynn (1957)60

and The Commorwealth v, Johnson (1941)5! botn involvea
situations wvhere pupils were excluded from the public
schools because they refused to pledge allegiance to the
Flag of the United 3tates as required by Chapter 71, asec-
tion 69 of the Usnersl Lawe.%2 1In view of the 1942 deci-
sion of the United States SBupreme Court in Wegt Virginia

Btste Coard of Educsation v, Barne ya,63 neither of these

exclusions could be legsally acoomplished today, -~nd con-
sequently, nelther case as such ie pertinent to this
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thesls. They hecome important, however, in that the Sup-
rems Court of the Commonwealth, in Nichols v, Lynn,
reiterated the right of » school committee to exclude a
pupil under conditions such ae thogse found in Sherwmon v,
Charlesgtown, ¥etson v, Cambridee, Hodekins v. Pockport,
Antel) v, Stokes, 3Spiller v, Woburn, snd Wulff v, akew
fleld., 1In Commonwealth v, Johngon, the right of the

school committes to exclude the plaintife ir Zherman v,

Charleestown igs upheld. The aame Johnson brought an sction
against the Town of Deerfield in the Yirgt Fodarcl Digt-
rict Court of the United 5tates.%4 That gase, Mmore

nearly parsllels Nicholg v, nggaa then dees Commonwe:lth

x‘_ggngggnie because 1t dealt with the actual excluslion,
whereas in Commonwealth v, Johnsop the fupreme Court of

Hagsachusetts wns asked to declide whether the dafendant
ocould be committed to s trsining gchoel =s an "hebitual
school offender” as provided in section 5 of Chapter ?7.57
In that case the Federal Court gited 2Zhermen v, Charlegtown,
¥ptgon v, Cambridge, Hodekins v, Hookrort, snd Antell v,
ftokeg as examples of the power of the school committeas

of the Commonwealth to axslude pupils,

64 Johnao Toy pld, 26 Vederal
Supplement 918,

66 HNighols v, lynn, supra.

66 Commonverlth v, Joknson, 509 Magsachucetts 476.

67 Gemeral laws of Massmohugetts (Ter, fd.), Chape

ter 77, seotion b.
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Thus the principles enunoieted in tho foregoing
canes have all bHeen reiterated by the courts at leagt ng

recently as 1937,

The Right to Exclude a Pupll from a Particular
School or to lemote Him for *ailure to leet Scholastlo
3tandards.— In any dlsoussion of the conditions under
which local schoel committees may, and have, excluded
ehildran frem the public achools, = closely rel-tad tople,
the right of the commlttee to lemots a pupll must be con=-
sldered, The only instance in +*igh tha courts have besan
celled upon to rule conceraning the suthority of s sclhiool
comnittse to demote a pupll was Barpnsrd v, T bit:nt
of Shelburne.%®

In that case, the plalntiff, who antered the ih:l-
burne High ©ghool in September, 1210, was, from the first,
unable to keep up with hils class. The school authoritizs
notified his f«ther tc th-t effect snd suggested that the
pl=intiff trenefer to the ninth grade st ancther town
school snd return tc the high schoel for the tenth rude
the following year. Y¥hen %he father refused to coneent,
to the proposed trensfer, the school committee formslized
by vote a policy that hed long been in use on an inforaal
beais at the high school, to the ~frect theat »ny <luient

Maseachusetts 19,
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whose average dropped below sixty per cent in two or more
subjeats should be ¢emoted one grade, 2ni, 1f asuch dofl-
cilsney cccurred in the first year, he rhould be dropped
from the rolls of the sohool. The fsther alleged unlawful
exalusion and sought to recover damsges. Through an erro-
Reous ruling on the part of the trial Judge a Jury was
given the oppeortunity to reviey the decislon of the school

committee. The case reached the “upreme Court on exoeve

tion from the lattar.sg

That body pointed out the «rror of the trisl Judge,
gaying,

The care asnd menegement of schools vested in the
school commitise, ineludes the establishment and
melintenance of c<tandsrds for promotlion of pupils
from one grade to another and for their continuance
a2 manbere of azny particular clazs. £o long as
the school committee sot in good falth their con-
Auct in formulating and applylng =tandards and
making decisions touching this metter is not sube
jeot to review by any other tribunal, It is
obvioug that the efflcliency of instruotion depends
in no 33811 dagree upon thig feature of our uchool
systenm,

The court gtruck to the heart of the matter when
it salqd,

... when the real ground for esxcluslon from a par-
ticular school or grade is fallure to malntain a
provner standard of sohclarship and there is opicr-
tunity afforded to the =mupil t9 attend another
schnol s”apted %o his »ﬁl.ity and arcomnlishmente,
thare s no 1llegal oxclusign fron sohool sithin
the meaning of the statute.’l

€9 See tnge 40 e% neq.thisz thegsilg,
70 Bsrnard v, Shelburne, suprs, p.“l.
71 Ibid., r.22.
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Although the term "exclusion® is used throughout
this discussicn, the :laintiff had at =11 times the optien
of attendiny anether town school, (a¢ p-rent, turouth his
refusal t~ congert Vo & lepmotlon, Turoed ot cosullle- GO
formally exclude th~ boy Proa ths hih scaooy, Lbub 1t wvas
clear that 1t wae only froa the Cheldburne Higa Jcenool omd
nat from the pudblic schools o thz Town o) -haiburng trnt
he was excluded, Approbation of ths Judieclal ~-~clzicn in

Sornard v, .helburpne iz found in the 1841 decislon in
csommonweslth v, Jghnagg.?g

"xeluszion in ‘Bad "ailth".— The underlying premine
nf »11 valid exclusions from the public schools of the
Commonwealth ls thet the gschool commitiees 1u soting in
gocd feith, The courts sre slow %o ~ttribulte "had £ 1.n*
to sueh & board of »ublic officers, but rhere .. actienl
committes obviously ccta in *bad raith® or ihare, throush
regligence in the monner in vhich 1% brings ~Yoot -n
exclusion, » ~ommittee le~ve: 1tself 1iebl~ to o chrprs
0f "bad Prith", the courtr 111 uphol” the piglia of rn
o®fende? rerty. * ooof evemmle ~f thic rincis-Y 4% found

3

in Carr v, the Tnipblit-nty of D!vhton.vd

Tt caes Involved threz Lart setinre far gnt vl
exclurion brought by ahilAr-n of the Zapr o 510y, Th-

eos~ ~ea tried bafore & Jury in the lower ronph, e ook

7% Zpmmeonuealth v dJohngon, 30T T alcchuscths V6.

78 Gar ih hoblls gf 2yuditen, 777 Mg

ehusetta T8,
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of the plaintiffs was swvarded one hundred dollars in demages.
The defendant town appesled the case to the Jupreme Court,

The fsets in the oage were these., On Deaember 2,
1908, the plaintiffs along with two £iblings, were exclu-
ded from the pudblie achool, When the father asked for a
vritten etatement of the ressons for their exclusion, the
Superintendent of Schools replied by letter, that they
hed been excluded bessuse the medical inapector had stated
that they had "he»d lice®, that the situstion must be
correoted, and that the chlldren must return to school
as soon as posesible, They refurned to school on January 5,
1509, ard the next Aay were sent home again. The supsrin-
tendent notified the father that "they have been examined
today by the school physiclan and not found to be in =2
proper condition to attend scheol“.74 On January 9, the
father asked for 2 hearing before the school committee
elleging "bad faith on the part of the Joetor and unfalr-
ness t¢ the supsrintendent and teacher®. The sschool ocom-
mittes refused to grant the requested hearing., The chilé.-
ren did not sgain return to soheol., In 1014 they dbrousght
their sult,

In the trial before the lower court ths statement
of another docter, decemsed at the time of the trial, %o

the effest that the chlldren were free of head lice, was
gdmitted as evidenoce,

74 Carr v, Ulghton, puprs, p.306,
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The Supreme Court pointed out that the plaintiffe
had not been entitled to hearing by etatute, becauen
there was no implioation of misconduet being » factor 1in
the exolusion.75 The court then refused to upset the
ruling of the lower court, saying,

On all the evidence in the preasent ease ... inclu-
ding the failure to give the plaintiffs an ovpor-
tunity to be heard, we think that it wee a question
of fact for the jury whether ths committee acted in
good falith ... on the achool physiclan's testimony,
the plaintiffs were not excluded for sczema, whleh
vas saild to amount to a contagious dlsemse, but

vare =zuffering from hasd lice. There was testimony
on the other hand that they were free from these
pezts, In sddition to this denial of the underlying
fact, thelr father, in denanding e hesring specific-
ally 2lleged that the physician, on whom the commlt-
tee relled for their action was "animated by anything
but good falth and honest motives"; charged the
supsrintendent with fallure to afford him the pro-
mised protection, and referred %o the “revengeful-
ness" of teachers. In addition, 1t appear~ that
five Carr ghildren were sent home from school,
although only three were axamined; one of the com-
mittee wan alleged to have mdmitted “there had baeen
a misundersianding® and tha% ordinerily a hearing
was glven when resquested, The weight of the evi-
dence submitted is not for us $o0 determine. The
only question before us 1e, whether thrre was any
evidenae for the conslidaration of the jury that the
exclugion was unlewful; snd 1% 1s enough to saoy

that there wag auch evidenoe, 6

This declsion iz of partiocular value to a study
of the powers and duties of a echool committee, Decause 1t
serves %o keep the power of that body in proper paripec-
tive, Uhen a soheol committee sots in "good falth® on any

78 Now embdodlied in Ceners
{Ter.5d.), Chapter 76, cection 17,

76 Carr v, Dighton, supra, p.307.
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matter directly affecting the discipline, government, or
managament of the public schools, itse decision is not
subject to the review of any other tribunal, However,
when there ls any reason 50 suspect it has acted in "bad
falth", as was suspscled in this case, 1ts decision begomes
very much subjact to a review by the aourts.
~lthough the powsr of the school gommittee TO 8X
¢lude puplls is a broad power, it may be used 1o peruan
sntly eaxclude & enhild for misconduotl only after the ful-
fillment of certain conditlonsg,
3. A Pupll Charged with Misconduot Has o
night to be Heard Before ie is wxcluded.
Seation 17 of Chapter 76 provides that
A gohool committee shsll neot permanently exclude #
pupil from the public schoel: for alleged miscon-
duct without firﬁg glving him snd giavparent or
guardian an opportunliy to be nLeard.
section 16 of the same chapler rrovides thet any ehlld who
is unlawfully excluded from the publie schools "may recover
from the town in tort".’S This sectlon of the law osten-
sibly contemplates that a child shall have a hearing at
which he will be able to present arguments in hic delense
bafore he is permanently #xeluded from the public cohools
for alleged mieconduct. Unfortunately, however, in the

only ingtance in which the court was seked tc determine the

Ter,%d,), Chape

77 Cepersl lLawe
tey 76, section 17,

78  Ibid,, Ghapter 78, asction 16,
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exact nnture of the hearing provided hereln, Morrison V.
Lawrenge.”® the interpretation is not made clear.

The plaintiff, in that case, was suspended from
the Lawrence High 8chool for allegedly inciting other
rupils to write letters tc the local newgpaper criticizing
the principal of the school., He requested a hearlng be-
fore the school committee, and the requoat was granted. At
the hearing the principal resd a 1list of chargea which he
nlleged wers substantiated by informatlion which was given
to him by othsr boys at the school. He named the boys.
The counsel for the principal then read an endorseient
of the principal, which had been prefaced by the sub-
master of the school and signed by all of the teschers.

Ko further evidencs to support the charges was produced,

*hen the counsel for the plaintiff called one of
the boys whom the principal hsd named for ¢rose examina-
tion, the chairman of the achool committee, with the com-
pliance of the other members, ruled that no student of the
sshool would be forced to give tegtimony. He A41d say,
howevey, that any student who volunteered to testify would
be permitted to 4o so, There wasre no volunteers, On the
strength of this hearing Morrison was excluded,

He brought s tort action against the City of Law-
rence alleging that without the tactimony of the boys he

76 MHorrison v 13y of lawrence, 181 Mapsachusetts

127,
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could rresent ne defense and thet, consenuently, he had had
no true "hearing® within the meaning of the statute. The
Jury ruled in his favor and swarded him §471,iC for expen-
ses which he had incurred in acquiring an education simllar
to that of whish he had been deprived by his unlawful
exclusion from the public school, and for tvac suffering

and disgrace he had undergone. The defendant city appealed
to the Jupreme Court.

That court, while stating thet the testimony oi the
boys should have been heard, said *but it has not been con-
tended that the committse were —ctling otherwise than in
good falth., Doubtlegs they believed that a compulsory
examination of the pupils in rsgard to matters whioch tuney
probably considered confidential, would be detrimental to
the interests of the sohools'.%0 The court sald rurther
that 1t can not be expected that a “hearing in regard to
the exclusjon of a pupil from a school must be conducted
with all the formalitiss of a court trial, or that a mate-
rial mistake, innocently made by a school committee in con-
ducting a hearing, will make his exclusion unlawrul.“al

Pointing out that a school committee has "general
charge and supsrintendsnce of all the public schools, and
as public offisers, so far as the performance of their

duties lnvolves the exerclse of Jjudgement and disoretion,

80 Morrieson v, Gity of lswrenge, 181 Mansachusatts
81 Xpid., p.132,

131,
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they are acoountable to no higher authority",az tha court
ruled that a hearing hed beer held »nA t'-t the <tntute
had been ocomplied with, A new trisnl wasg ordered,

In the second trisl tha »lrintiff was -revented
from testifying e¢ to the n~ture of ~ corvarsation which
he nlleged took vlace in hiz rnrasence when ‘e prineip-l
took him to the office of the aurerintendent of zchools,
This restriction when couplsd with the original prohibi-
tion of atudent tastimony rendared the pl-oi2tiff incapable
of presenting his side of the csse, The judge then
instructed the Jjury thst the only cquestion which they
night settle weg whether the comumittes hnd actsd in “cood
faith" in the exclusion. The jury ruled that it hed not
so acted. The Supreme Court on r~tresl, upheld this
ruling,

Thus the osse was finally settled, but on th: basis
of "bad faith" on the part of the committes, r-ther than
with 8 clesr-cut internretation of the term *hearinz" as
used in the atatute, It ig interesting to conjseture how
a present day court would rule on a2 aimilar rodlem; -srti.
oularly when one considers the recent rulingas of the court
in Porkins v, The 3chool Committee of Quinoy,®® and Graves
v, The Zohool Committee of “ellealey,8® enrceinlly the

lstter, to the effect thst the honring rejulr,rt 1y statute

82 HMorrdsen v. Lawrenge, supre,p.lsl,

63 Abid,,186 Mamsechusettg 457,

84 Perkins v, Zo! amitiee wuingy, 418 Hasmge
chugetts 47,

66 CGraves V. Hohool Committer nof vallumley, 709

Yo
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before a teacher may be legally dismissed muast be a hearing
in the nature of a "judicial investigstion". ¥hils the
exact meanlng of the term "hearing" muast be left to the
Anterpretation of some future court, the bench hass made it
neat olear that a school committea may not Aeny a hearing
to 2 pupll on the grounds that he 1z merely "auspended®™,
when eraentinlly he 1s excluded,

In Bishop v, The Inhabitanteg of ﬁaw;ez,ge the nlain-

tiff slong with other pupils of the school was rrecent on
the school grounds before the beginning of the morning
gession., A boy, other thean the plaintiff, threw o handful
of gravel at one of the windows of the school, The plain-
t1ff'a toacher oame out of the sechool bullding and re-
quested that he disclose the name of the offender. He
refused, The tescher alleged that the manner of hig re-
fusal wag “disrespeetful and impuéent® gnd =ent him fronm
the school until such time s he should receive the . ere
mission of the school committee to return. The school com-
mittee of Rowley had a rule to the effect that any chila
gent from the school for dlsobedience or mishbshaviour could
return only with the permission of the committee or of a
conmittee member. The boy would not request of the commit-
tee resdmission to the schoels. The committee, for its
part, would not allow him to raturn until he requested per-

mission and promised "to do his beat at achool'.

86 Blshop v, The Inhobitants of Rowley, 166 Hassa-
ehuaetts 460,
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¥han the father requested a Mearing before the som-
mittee that the slleged miseonduct of his son might be
elaborated upron, that body refused the raqueat, [h¢ plalne-
Liff then sought to recover in tort from the torn for unlawe
ful exclusion from the publie zchools. The lomwer cork
ruled for the defendants and the =l-intifr rprpezled,

In reversing the d=zei:lon of ths lo.er court, the
Supreme Court pointed out that the boy was sugpended until
he requested permmlssgion to raturn and promised “"to do his
beat In school®. To so raquest and go promize, the court
regsoned, would be an adrlsalon of guilt. Therefors the
boy vas actuslly excluded unlecss he sdmitted the truth of
the teacher's charges. Turthermore, the sourt pointed out,
the father had asked for s hearing to dstarmine the facts
in the cage, and the committee had refused his raquest,
"If a school commsittee", enld tha court, "scts in 7nod
faith in determining the facts in 2 ~actiecular s»3e, 1ts
deciasion cannot be reviewed by the courts., TZut the nOWar
of exclusion 1s not a marsly arbitrary powar, to be axerw
clsed without mscertaining the facts ... In the .rasent
case the facts were in diaspute, nnd a hearing was asgked
for on the question of fact, ~nd 1t was refused. Under the
circumstances, the permanent excluslon of the ~laintifp

from school was unlawfulq”av

87 Blohop ¥. BowleY, supra, pp 461-482,
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The gourt conoluded its dscision by -ocinting out
that the fact that the lower court had found that the
boey sotunlly vng diaregmeatful ¢~ his teacher h-2 no
baarinz on the case. The sommitt 2 wae wranr In ascuming
hla »#ullt without «ivin~ him a chance %o ba weard,

A gimilar finting was wads by the court in Jopnsg v.

The City of ?1tgpburm.88 At tho prammar school which the

»1-intiff attended, =2 courae in ~ivil sovernmant Ao CONe
lustad in such 2 manner that students carrind on tha
Auting 5 the varlous functionaries of the city government,
¥hile tha plaintiff waas 12ting ~5 2 noliceman, mi-sundar-
standingz batween her and the ourincipal aroge cooncerning
her honaaty. Althourh hna regolvad the mlaundencstonding
In her favor, zshe resuested that she bs permitted to -bhane
3on her role of policeman. He prafuced her reounsgt, -nd
whan ghe fniled %o comnly with his direotion %o continue
in her role, she wse susnended,

Hap f2ther requegted the achool eommittes to nrae
sent him vith vritten cherges ~howing why hiz Anughter
had been ercluded., The cormmittea redronded by lotter,
tnforming him thet his daughter had been “"auspended® for
refusing to obey the ordern of the principal, ~nd that she
might return to school “uron e-ndiltion thnat ghe cubmit Le

the direction of the principel of the sochnol®,

g, 211 Massachusetts
86.
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As 4t ruled for the plsintiff, the Dupreme Court
reagoned that the sommittee, since it had tranenitted the
letter to the varent, was well aware thet the rleinviff was
sctually evcluded rether than suspended from the echorle,
8t lerst until such time ns she wee ready to sdmit tnet
her conduct vas unjustified., The committee ocould have
cnlled a heering, the court pointed out, end heving herrd
the evidence on both ridesz, could then have expelled or
reinstated the child, sn the fnot: werranted, When they
choge to aect without a2 hearing, they left the city erpcsed
to = tort action, because “the severance of the pl:intiff
from school, even if characterized in the vote ss n susnen-
sion, op,rated and was intended to operate for an indefinite
period, and in effect cmounted to s permanent exelusicn,
which could not be justified unless preceded by the rs-
guired hearing®,®9

If, then, a “sugpension® in intended to operats
indefinltsly, 1% 1< in ef”act rn 2xelneion, =nd c-nrect be
legnlly scno-r1liched unless preceded by ~ he: ring,

Althou~h 2 purill :xcluded Por misaonduct hae n 3ta-
tutory right to a hearing bafors the s~hool nommittee nad
the right to recover in tort 1f excluded without » hearing,
he c~n expect no asslsgtance from tha courts if he chooses

to by-pass the committee and appeal directly to th¢ courta,

89 Jones v, Fitchburg, suprp, r.6°.
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In Davis v. The Uity of Boston.%C the plaintife

was sxcluded under oonditions mush the ~ama as those found
in Bighop v. Rewley®! and Jonas v. Fitchburg,®Z The ichool
Committes of Boston had » rule at that time thot & pupll

might not be aubjected to corporal punishment unless he
¢21d that he was "willling" to accept it. The pnlaintiff
refused to sccept cerperal punishment for alleged disobe-
dience and lapertinence to his teacher, and wns sent from
tre gohool until such time as he expressed willingness to
be so0 punished. The boy remained obgtinate in refusing to
state that he was "willing’ to be punished. After renaated
negotiations betvgen the plaintiff's father and the school
rrincipal had falled to bring rbout his readmittance, the
father formslly requested the prinoipal to furnish him s
written statement of the charges under which the boy had
been exnluded from the aschool, The principal complied with
his requeast stating: (1) that the boy wss not "excluded"
from the school; amrd (2) that he would be reinstated vhen-
ever he should "willingly' underge punishment for his
impertinence. He pointed out also th~t, if the rnrent
cilgagreed with his methods of discipline, it wuld be
proper for him to appeal to the scheool committee. The

90 The CAt B » 133 HMmasachusetts

91 Bishop v, Rowley, sunra.
92 dones v, Fitohbure, aupra.

103,
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father 414 not appeal to the school committes, but, instead,
brought sult ageinst the City of Boston for the unlawful
exclusion of his son from the school.

In upholding the decision of the lower court,
which had ruled for the defendant, the Suprems Court -ald,

A teacher has no suthority to exclude s child fror
school, unlese he scts under crder of the school
committes, of whieh there wns no esvidence in thls
cese, The lawe vest in the school committee the
charge and suverintendence of the echools, They
alggelhave the right to exolude any child from
school,

If a teacher sends a child home from school,
there 1s no hsrdship in requiring the parent to
appeal to the committee. Unlesg the teacher is
acting under some ordar of the committee, this i3
the only way of ascertaining whether the proper
authority, for whose asctions the city or town ie
wade responsible, have sxcluded the child, On
the othar hand, to hold that, whensever n teacher
sends a chlld home as punlshment, the parent mey
treat it za an expulsion, and gue tha olty or the
town, would lead Yo vexatlous litigstion and impair
the 4isciplins and the us~fulness of the schools.
... The plaintiff in this csse has failed to show
»n expulsion from achool for which the city is
liable under the atatute.93

This decision mpokea 1% cle:r that a true excluslon
from the scheols can be brought about only by the school
committes,

The foregolng expoeition has been an account of
the conditions under vhich a ichool comwiti:o may exolude a
child from the public achools, and of the procedures it
must follow Af that exclusion ia to be legsl, The otertutes
and the judicial deolsions which have construed them havae

93 Davis v. Boston, guora, p.l086.
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been set forgh, Thus the legal posltion of the sachool
comnittse has been described, Iowever, an account of exciu-
sion practiges in the Commonwealth would zerm to be incom-
plete unless some mentlon were nade of the concequances of

exclusion,

The Uonsequencaes of zxoclusion.— The conseouences
of 2xclusion must be considered under two aspects; the
exclusion of a2 pupil between seven end sixteen yeerg, the
agen prescribed by law ag the perioed of recuired attand-
ance, ~nd the exclucion of = pupll bayond those nzge linits,
In the latter case, the pupil 1s denisd the benefit of
further training st the public ~xpsense ~nd there the naitor
end:, 1In the formar sltuation, however, the parent 1«
faced with the necesslty of providin; the chilld with an
educetion equal to that afforded by the public schoel, ¢t
his own expens=.?? Ordinarily this is done through the
ettendance of the child at a privete school, 1If the parent
chooses some other mesns of complying with the statute, if
for example, he provides the child with a private tutor, it
i1¢ incumbent upon the parents to show th-t the child is
being instructed in the subjects trst the law rocuires. o If

the ~erent falls to provide for the training of his czoluded

ohild, be becomes llable to fins under the gonditions out-
88

1ined in Chapter 76, section .

94 Genersl Lawa
76, qﬂrtionﬂ and 2.

(5 Cua?’ih@') Wﬂ_ﬁﬂ% BS Mmacnchugetts
ve Emuuu’ a8uors, Chrotor W6 centien O

f Bp=g g (TQI‘. kd, ) Chﬂ!")tf’}’
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The child himself, depending upon the condlilons
of his exclusion, may becowe subject to vhaptaer 76, asec-

tion 8, whkich orovides that

& child under gixteen persistently violating resson-
able regulations of the school he sttendw, or other-
wige persistently misbehaving therein, so0 as to ren-
der himaslf « 1t subject for exslurion therefronm,
shs11 te desued an habitual sehool offender, sand,
unl2ce nlaoced on probation as ~rovided in seation
seven, nzay, on complaint of a supervisor of -~tlend.
snca, be committed, until 2e reasches hig aixteenth
Hirthday, te the county trailning sehool, if any,
meintsined within the c¢ounty whiersin he resifea, or,
At there is no such scnhool, %o the custody of the o"
youth :zervice board, or to a county training 3chenl,

In Conmonwealth v, Johnqonga the court attempts

to volint out which e2xcluded children should be liable to

the crovigions of Chapter 78, section 5, »nA +hioch ~bould
not, =ezentislly, the e¢rurt besges ita Aistingtion on the
enne>>t of miagonduct, & child excluded by rea-on of mrige
conduct mey be lirble to vrosecution under the an1d section;
s child excluded {or ressong other than misconduct may not
be clazeed =¢ an habituerl offender,

Under no circumstsnces, however, may the nerent
avold his obligation to sducate hle child =~ ~prpvided hy
Charter 76, sestion 2, nor avold the fine t'wpein Aden.
eribed 1f he fallz tn 4o go,

The serious consagusnsas of sn axelustion from the
public schools ig very likely a Pmsctor in the arutincn ~nd
infrecuency with which the loasl sohnol nommittese evop.

cisa thelr power. That we Tind only thres inetanses in

97 General lawys, suprs, Chanter 76, ssction 7,
8 Commonueslth v, Johncon, ™ Racgpohusttts 176,
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which the courts have been reguested to rule on the legnlity
of an exolusion since lglggbearn tratinony t~ the fact that
when s school ocommittae Pinally decides tn sxclude » nupll,
the Juatification 1s 20 great that thare 4{a 131ttle nolint

in d1-outing the orae before the courtg,
Summery

Althourh 1t 15 one of the fundamental -remiaea of
sutlie schiool sducation in the Commonwanlth nf Mmassachusetis
thnt evary child haa a right to attend the rublis schools
nf the town in vhich he resides, the rirht iz not an unguali-
fied righs, but one? subjeot tn the laws of the vormonvealth
and te zuch rae-onable rules ~nd regulations as tha loeal
senool comrittes m~y ~atablish,

The right and Auty »f the l~cal aghnnl committee to
Aet rmin: ths cond'tirns under which » ~upil may attend the
rublic schools is hare suiudlsd under tw~ maj>r hesrdines,
ramely: the right tn Aetermine thz oconditions undsr whioh
a child mey be ~Amitted tn the oublie =chnols; -nd the
risht to dstzrmine thz conditions undrr ~hich s child may
be excluded from the rublie schonlas,

The conditions under whieh shildren shall be aimit-
tedl to the public schoole nre lappely reculsted by ~tatute,

Except in ths matter of determinins heslth standaradg,

! cponserlyh v, Jobnoop {i941). - .
“tokes, 787 ga4¢achuaetts 108 (1954’ ﬁ?fﬁﬁhlg v. %@yE%&;%%'I

ighogpl spmuilive oF Ly.n, %€7 mieschuoctls (5 Ti0c7).
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1ittle discretion 3s =llowed to the locsl scheool committee.
In that srea, the stotute prevides thet no ohild enall be
admitted to public schools unleas he first be vaccinuted,
Under certain conditicns an excoption to thls genoral rvle
s rermitted., The school committee ig¢ empowered to dster-
mine the circumstances under which all aondlitionally
s "ultted puplile shell reamsin in the schools.

In the matter of excluding pupils from the schools,
a greater amount of dlgsoratlon i1s permitted the committes,
The right or tne logal commisice Lo exclude puplls from the
nublic schools 1s found An secéion 37 of Jhapter 71, wilch
oharges the committese to take "general charge' of the publioc
sahnols and to “make regulations as to attendance therein',
In senaral, 1t may be aseld that the aehool committes may
exclude a pupll whsnever it decides, in good faith, that
tho beat intereatc of the sahools under i1ts supervision
would be served By such an exclusion.

In apecific instences the courts have ruled that
a pupll may be excluded for immorality, lack of sufficient
mental cspacity to warrant attendance at sohool, miscon-
dust, snd for failure to comply with ressonable regulations
of the sehool commitiee. Horsover, tha oourts have held
that the sehool committes may demote a pupil who iz unable
to nmeet the sshalastic standard set for a particular

gchool or grade by the committee.
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All valid exslusions presume "good falth" on the
part of the sohool eommittee. The courts have consistently
refused to review deciaions of the committee mmde in good
falth, Howevar, whers there 18 resson to believe that
"brd faith® has played e part in an exclusion, the courts
are gulck to come %o the ald of the offended party.

By statute a pupll is entitled to a hearing Lofore
the gchool committee prior %o axclusion for mlsconduct,
Although the exact naturs cof the haaring contemplatel by
the atatuts has not been made clear by the court; that
body has made 1t gulte clear that the law may not be contra-
vened by labelling an exclusion as 2 suspension., ‘hen a
suspension 1s for an indefinite peried, it is in effect
an exclusion; and mey not legally be accomplished without
the required hearing. The courts have ruled further that
only a school committee may exclude., The parent »f a child
sent from school by 2 school official may not seek redress
through the courts for unlawful exclusion, without first
avperling to the school committee,

The psrent of a child excluded from the public
schools must find other means of educating his child if he
1a to comply with the provisions of section ? of Chapter 76
of the Gepersl Laws, Falling to do so he 13 1liable to the
penalty described therein,
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Depsanding upon the conditions of his exoclusion, the
chlild may become subjest to chapter 75, sasction 6, "The
Hebitual Offender Law®, and to the penalties sstablished
therein,

The dsarth of exclusion cases to resch the courts
in the past four decadeg bears witness to the caution and
disersation with vhigh the loeal zchool committees of the

Commonwealth have exercised their power to exclude,



SUMMARY AND CONCLUSION:

The three centuries of expansion that have narked
the evolution of the Massachugetts Public Johool Systeonm
have taken place under the eupervision of three agencles,
Th; Federal Uovernment, the Ztate Covernment, end the
local schcol committee, It hae bsen the purposs of this
theslis to determine the legal position from which these
agencies operate,

Since the several states thet formed the American
Union 414 not, when freminec the “aderal Conatlitution,
d2lsgate any portion of thelr authority in educntional
matters to the Federsl Government, the gontrol of esduca-
tion wvas reserved to the States,

Congequently, the Federal zovarnment, at least ap
far as the traditional twelve grades of the primary and
geaondary school are concerned, hag taken no active onrtg
in the management of the Massachusetts Publie ‘jchool
S8ystem, HNevertheless, 1t has exerted a very powerful
influenca on the manner in whioh the schools havs been
conducted. Through the Supreme Court of the United Stutes
1t haa restrained the CUommonweslth, as well as her silster

states, from adopting any educationel peliey which would
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Jeopardize the rights gusrantesd to the individual by the
Constitution of the United !tateg.

The people of the Commonwaalth of Mapsachunetts
when they oreated tha Conatitution by virtue of ::ich
the Commonwealth, as such, exista, Aslegated the control
of publis school eduestion to the 3tate lopgislsture, The
power of that bBody in edusationsl matters, <o lonv ns 1%
oparates within the framework of the Federnl Constitution
and the Conatitution of the Covmonwealth, e plenary =nd
aubject to no contrel gave that of the peonle, who in the
exercise of their right %o smemd the Tonstitution, coul?
Ple=ce limitstions on the control of the legislsture,

The Legieleture has carried out its constitutional
mrniate to provide for the educatisn of the ocitizena of
the Commonwealth in tvo ways: Airectly, through statu-
tory ensctaents; and indireatly, through s Aelegeation of
portione 2of 1t: authority to thres agencles which 1t has
ereated, the municinpality, the Ftate Depsrtment of -ducne
tion, and the local achool committes, Tha lsagt of the.e
has been endowed with sn extranrdinary nower snd hes been
gcherped with much of the responsibdllity for conducting
the public aschools at the local level,

The Jjudiciaml branch of the %“tate government,
through the declsions of the Supreme Court of Massachussatta,
which have Anterpretad the Constitution of the Commonwealth,
and the ennciments of the Leglslature, hns also played a
part in the development of the publin <chool system.
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The local schooli committee, although chosen by
the local olectorats, is an ageney of the  tate. It has
ne corporate status and exercises only those rowers granted
to it by itatute and those whleh may be inferred fros
granted powers. Committee mesbers are publio orfficera
whose ~uthority stems from the state and wnoue decisions
are those of the Comnonwealth,

While the courts of her slster stetes nave held
that achool committes mesbers are publie offloers who per-
form their statutory dutles &s & board and have ne autho-
rity as individuals, the sourts of the Lommonweslth have
ruled that conmitteemen may exercise = limited amount of
authority as individuals. vincee the Kassschusetts lntore
rretations were given more than thres-querters of a cone
tury ago, hewever, 18§ 1ls uestionable whether the sourts
of the present day, Af preseniod with the same type of
problems, would uphold the interpretations of their pree
decessors,

3inoe school coamittees have no corporate atatus,
they are not liable in tort 5o aggrieved rarties for acte
of negligence, #ll such acllons must be brought ageinst
the municipalities. Hunicipalities have a dual nature,
On the one hand, they ~are political asub-4divisions of the
state, on the other, they are quasl-oorporatiionsz, con-

ducted as private corperations for the benefit of the
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municipslity rether than the Commonwealth, In the former
role, they are not 1iable for non.feasance, nor for the
misfeansznoe of their sgents; In the latter role, they =re
1liable. Schoel committeemen, as public officara, have
much the same status as the munlecipality in 1ts govern-
mental role, Although the courts have not been ~sgked to
rule direstly on the personal misfesgarce of a school com-
mitteeman, the courts have held other public offlcers
liable for torts of thot type. These vrecedsnts would cer-
tainly be conasldered by the courts if 1t were agked to

ad judge an act of personal migfessnnces on the part of =
school committee membor,

Az & board of public officers, a school committee
33 completely independent of the municipellity in vhich it
$e geographically loca%ed, and under ordinary condltions
the munieipality may exsrcise no control ever the ratlone
of the committea. The most notazble efforts of the munioi-
nslities to compromise thisz general rule heove beon in the
nature of attempts to restriot the right of the school
committee to fix teashers' salaries., The zeurts have con-
ststontly ruled that the exclusive right to regulste
teachers' szlaries liee with the schoel committee,

In this study the powers snfd Autieg of the local
school committes have been consldered under three broed
headings; the power and duties of the school coumittee with
regard to the msking of poliey; the powers and duties of
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the school committee as shey pertain to the teschers,
superintendents of sohools, principals and supervisors
whom it haas angaged to conduct the jjublic echools under
its genaral supervision; and tho powers and dutles of the
school committee ag they affeot the conditione under which
vuplls attend the public schools.

As rogards the neking of polisy, the courts have
repeatedly ruled that the mandate of the Legislsture to
the school committee to take "genaral charge' of the public
schools amrbodied in Chapter 71, section 37, of the General
Lawa of HMaggaghugetta, Tergentenary ’dition, is a broad and
comprehensive typa of power., Specificmlly, the courts have
ruled that the schooel commitiee iuay establish any policy
which 18 cconsistent with the purpoges for which the achools
exist, and any resgonable ruls or regulation which is inten-
ded to improve the goverrment, management, or dlscipline of
the schnols under thalr charge, Moreover, the Laglslature
has reserved to the school committee by statute certain
specific prerogatlves in the matter of polioy making, sugh
as, the right to determine the number of days, if any, that
the school shall remain in sesslon beyond the strtutory
minimum; the right to determine the time and length of
vacations; the right to s9leot textbooks for use in the
schools, and the like,

Although the minimum requirements whigh a teaohing

eandidate muat poesess and the minimum selery which he may
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be pald are prescribed, and 4dlstinctions among onndidates
or teashers on the basis of sex, nolities, or relligioen,
are forbidden by law; school committess are allowed a
consciderable discretion in their relations with the pro-
fessional per=onnel, whiph thay engage to operate thes rub-
lie schools., The courts have ruled that committees may
engage and fix the zalaries of teachers, have the exclusive
right to determine the Auties which thsy shall perform,
and may dAiemiss them whenever, in the honest judgement

of the cemmittee, the welfars of ths publie schools will
be begt zerved by the dismiusal. The committeo ias allowed
a wide discretion in dstermining what conatitutes s good
oause for diamissal., All valid diamlsumls, hovever, must
be made in “good faith" and in eonformity with the provi-
siong of the go-called “Tenurs Law®, The laiter does not
1imit the power of the achool committee to Ajemism »
teagher; 1t merely restricts the manner in which the powsr
may be oxercised,

Although it ia one of the fundamental premises of
public school sdusation in the Commonwealth of Massschue
getts that every child has the right to attend ths publie
gohoels of the town in whiech he resldes, the right is not
an unaualified right, bBut one subjeot to the lawsg of the
Commonwealth and to suoh ressonsble rulag and reculations

ne the school committes msy esinbligh, The suthority cf
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the school committee to detsrmine the conditions under
whieh a ohild shall attend the publioc sohools may be con-
sidered under two aspeots; namely, the powsr to determine
the oonditions under which =2 child may be admitted to the
publie sohools; and the povwer to determine the conditions
under whish a child may be excluded from the public -chools.

The conditions of admission are largely prescribed
by statute, the principsl disoretion permitted the commlttee
being the authority to determine the standards of health to
be net by aspirent scholars. The lmportant litigation in
this area hes centeresd upen the mstter of vaoccination,
With regard to this nroblem the courts have held that no
child may be legally admitted to the schools unless he be
vaccinated., Under certaln conditione exceptions are nade,
The looal school committee has full power to determine the
conditions under which conditionally admitted pupils shall
remain in the public schools.

The school committee ls mllowed a greater amount
of diseretion in sxcluding pupils from the gchools. In
general, the courts have ruled thst the power to take
*genersl charge” of the public schoole and to "make regu-
latione as to attendance therein®, contained in section 37
of Chapter 71, empowera the gchool committee to exclude a
pupll whenever 1t decide=, in good falth, that the best
interests of the schools will be served by the exclusion,
Some of the specific reasons for which the courts have held
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that school committees may validly exclude pupils hrve
been immorallity, mental incapseity, misconduct and insub-
ordination. While the power of & committee to exclude a
pupil 1s & broed power, it 1s restricted by st-tute whan
the osuce for exolusion is misconduct, A pupil so ch:r_ed
must, 1f he so requests, be granted a hearing before tho
gchool committee., Failure of the committees to grant bhis
request makes sny subaequent exclusion unlawful, =»nd lu-ves
the auniclpality 1iszble to action in tort,

In conclusion, the legsl position of the egenci~s
vilch sdminister the Hassaghusetta Public ichool zy-.tem
mey be ctated as follows: the Federal government has the
inherent right to prevent the Commonwealth of Massachusetts,
as well aag her sister states, from adopting 2ducati-nal
folicies which would jaoosrdize the rights guarsnised the
1ndividusl by the “onstitutlon of the iUnited .tatosz.
Through her Zu.reme Judlelsl Branch she has exerolsed this
right, The La islative branch of the government >f the
Commonwealth possess~ts, through sonstitutilonsl grant, a
plenary control over all phages of public eshool aduc-tion
carried on within her boundaries. The school committae
created by the legislesture to sdminister the affalrs of
the public schools at the local level, ig an ngency of
the stnte, to whom sweeplng ~nd comprehensive powers have

been delegated. Th> continued cxercise of this power,
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however, ia sontingont upon the +All of the legislature,
which at any time mey rastriot, alter, or adbolish any or

all powsrs of the :.chool comn-ittee or the committes
1taelr,
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APPENDIX 1

GIWERAL IAWS OF MASSACHUSETTS (TEIRCENTENARY &DITION):
PERTINLNT CHAPT:R> A#FECTING 1403E ASPARCTS OF PUBLIC
SCHOOL “DUCATION CONSIDERED IN THIS THisIs, WITH NOTA-
TION AS TO WHETHER OR NOT IH.L SBCTTON I3 TRPATED THEREIN.

Sagtion

1

74

10

11

12

13 to
13E

14 to
161

17

Chapter 71
Descriptive Title

Maintenance of Public 3chools. HSubjects

of lnatruotion, OOVERED
Teachine of Ameriocan History, Civies,

eto, COVLRED
Teachling of military Arill, gymnasties,

etc. rermitted COVERED
Meintenance of high schools COVERED

Payment of tultion for puplils in towns
not required to maintz2in high schools COVERLD

Reimbursement of towns for s¥penseg in-
eurred for transportation of pupils
NOT COVERED

Reimbursement to small towns for tuition
of physicslly disebled ruplls NQT COVERED

High school defined for purposes of
state reimbursement NQT COVERED

Certificetion of teanchers in towns
recelving certain types of state ald
NOT COVERLD

Tesching of forelgn languages;
teaching of driver sducation COVERZED

Regional scheol dlstricts NOT COVERID

Tesching of manusl training and housge-
hold arts NOT COVZRED
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Section Degeriptive Title
18 to Zvening schools NOT GOVERED
20
™1 to Continuation schools N QOVERED
26
GA xtended school services for gertain
zer children of certaln amployed mother:
NOY CQVERED
27 Free lectures ROT COVERED
28 Vacation schools KOT COVLRED
ze Fsmale assistants in certaln schoolwr
wTOLOV EDD
30 Tuties of teachers (covered implicitly)
GOVERED
30A Teacher's Osth Law NOT oAV RLD
31 Reading of Bible COVERED
32 Observance of Memorisl Day ROT COVFRED
33 Regulation of vivisection end digsec-
tion ¥OT QUVIRRD
34 Remedy in cazge a town falls to vrovide
money for the eupport of thes public
school- oov BT
F4A to
540 Concerning transcoripts and diplomags
NOT ZQVFRRTD
3% Commencement of term »f school com-
mittees in certain ¢itiles NOT COVERED
58 Hegords of aschool committoe GOVERED
39 Duties of school committee COV D
as sleetion of Teachers wOVERLED

38A to Concerns director of oeccun~tional
%ZaF cuidanee and »lacement NOT 7 ii.lD



Seotion
38G
39

40
41

42
42A

428

43
44

45

46

46A

47

48
48A

49
80

51

APPENDIX 1 287

Desoriptive Title

Teacher certification COVLRED
Inqguiry as to religion or polltics ]
of teacher candidate COVIRED
Minimum selary - BEqual pay COVLIE.LD
Tenure of certaln teachers au’
superintendents COViRED
Tisgmissal of tenure teachers COVERED
Demotion of principals ~nd supervisors

LOVERZD
Tenure teashers in reglonal school _
districts NOT CIVERED
Reduotion of teacher salaries COVERED
Teicher's right of suffrage not to
be restriote NO? COVERED

Conocerning commerclal teacher employ-
ment agenecies NOT COVERZ

Instruction of certsain mentally retarded
children COVERED

Instruction of certaln physically handi-
capped children NOT COVERED

Control of committee over athletic teams
and extra-curricular sativities SOV.PED
School committee to provide textbooksg COVIRED

Zquipment for puplls directing
traffic NOT COVERED

Furchmse of textbooks by puplls NCT COVERED

School committes may change texte
books COVER Ll
Exhibition of school work at exposie

tions NOT COVZRED
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Section Degoriptive Title
62 Commi tteemen may not be teachers in .
same school system, stc, COVIF™D
63 Sehool physiclanas and nurses COVERLD
53A Physicians and nurses in superintendency
538 uniong NOT COVERED
54 Physical examinations of teachers, puplls,
Janitors, etc, under certain conditions
NOT COVERED
556 Pupils infacted or exposed to
ocontaglous disease COVERED
56B Teachers, Janitors, eto. suffering .
from tuberculogis NOT ZLVuheD
66 Parent to be notified when child 1is
found to be suffering from disesasge, etc.
NOT COVERED
57 Iixamination for defective sight NOT COVERED
59 Election of and duties of superin-
tendents of schools COVERLD
E2A Superintendents of schools in gertain
small towns, state reimbursement NOT COVZRLED
60 to
66 Superintendency Unions NOT COV.IRED
67 Superintendent of schools may not take
Tee for obtaining position for teacher
candldate NOT COVERED
68 Committes to maintsin aschool property
COVIRED
69 Dieplay of Flsg -"FPledAre of Alleglance®
COVERTD
70 Location of schoolhouses NOT COVLETD
71 Publie use of sgchool property COVERLD

vd:) Sehool lunch program NOT COVERED
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Teacriptive Title

269

Cloging of ~chool for teachers' meetinge -
(covered implicitly) GOVERE
Management of gchool funds by certain .
corporations NOT COVERED
Junior colleges NOT COV' 17D

Chapter 76

Descriptive Title

8chool Attendance Regulations COVEALD
Duties of parents as regards schoel
attendsnce SVITSLD
Attendance of deaf children NOT COV I L
Certain 1llitarate minors to attend ]
evening school NOT COVZRID
Penalty for inducing minors to absent
themselveg from school NOT COV™ETD
Child may 2ttend schools of town of
regsidence, under certain conditions COVERLED
Attendance in place other thsn reci-
dence of parent or guardian COVETED
Tuition of certaln rubliec cherges NOT COVIR™D
Transportation of certain public
charges NCT COVERED
Tuitien, wvhere town does not maintain
a high school COVIRED

Payments of accounts vhere child attends

school under sections 7, 8, and 9
NOT

Tultion of inmateg of certnin ingti-
tutions NOT

COVYRED

COV.IHED
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Desoriptive Title

Attendance outside of town of resl-

dence COVIR D
Trangfer cards NOT COVERLD
Transportation of ohildren living

on islands NOT COVERZD
Vaceination COVERED
Exclugion from school COVERED

Puplle not to be excluded for miseon-
duot without hearing COVERED
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LXTRACTS FROM OPINION OF MR, JUSTICE REED DISSENTING
FROM THE MAJORITY OPINIOR OF THE LUPREME COURT OF THE
UNITED CTATES IN THid CASZ OF Illing g ol p1.1um

v, Bo d Q duao On O aghool

)

The phrase ‘an establishment of religion" may have
been intended by Congres.: to be aimed only 2t » state
church, W%hen the Firet Amendment w2g nending in Conjre.s
in substantially its wresent fornm, "Mr. Maiison s1id, he
apprehended the meaning of the words to be, thrt Congroas
should not ectablish a reli-sion, and enforce the legsl
obgervetion of 1t by law, nor compel men tn ~orship Cod
in any mesnner contrary to their conscience"., Pasasing
Years, however, hsve brought about =zcceptance of a br::der
meaning, although never until today, I believe, has thisg
Court widened 1ts interpretation to sny such depree =zs
holding that recognition of the interest of our netion
in religion, through the gr-nting, to quslified represan-
tatives of the principal fsiths, of opportunity to rresant
religlon, as an optional, extracurricular subject during
relessed school time in publiec achool bulldings, was equi-
valent to an establishment of religion. A reading of the

general statements of eminent ststesmen of former dry«,

* HcCollum v, Tllingls, 333 US,pages 244-247,

(NOTE: Contrary to the usual practice, footnote
references to these extracta will gg;igg‘the iext, in
view of thelr leneth., Numbers used are those in the text
of the original opinion)
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referred to in the opinions in this cese and in Everson
v, Poard of Education, guprs, will show that ciroum-
stanoces such ag those in thic case vere far from the
minds of the authors. The words and spirit of those
ctetements may be wholeheartedly scocepted without in the
least impugning the judgment of the State of f111nois.®
Mr. Jefferson, as one of the founders of the
University of Virginia, a school whieh from its =atab-
lishment in 1812 has been wholly governed, managed and
controlled by the State of Virginia,? was faced with the
samé problem, that is before thie Court today; the ques-
tion of the constitutional limitation upon religlous
education in public sohoels. In his annugl report as
Fgotor, to the Fresident and Directors of the Literary
Fund, dated October 7, 1822, approved by the Visitors of
the University of whom Mr. Madison was one,lo Mr.Jefferson
set forth his views at some longth.ll Thesze suggestlons
of 4r, Jefferson were adopted and Ch.II,(zection) 1, of
the Regulations of the University of Ootober 4, 1824,
provided that:
Should the rellgious sects of this Itate, or any of
then, accordxgg %o the invitation held out to them,
establish within, or adjacent to, the precinots of
thes Univergity, schoels for instruction in the reli-
gion of their sech, the students of the Univereity
will be free, end expected to sttend religious wore
ship at the establishment of thelr respective gsots,

in the merning, ond in time to meet thelr gocheol in
the University at its stated hour.
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Thus, the *wall of eepsration between church and Utate"
that Mr, Jefferson built st the University which he founded
did not exclude religious education from that school. The
difference between the gensrality of hls statements on the
separation of church and state and the specifiocity of his
conclusions on education are considerable., A rule of law

should not be drawn from a flgure of speech,

8 For example, Mr, Jefferson's striking phrase
as to the "wall of separation between chureh and State®
appears in a letter acknowledging "the affectionats senti-
ments of esteem and approbstion® included in 2z testimonial
to himself. 1In its context 1t reads as follows:

"Believing with you that religion is a matter which
lies solely between man and his God, that he owes
acgount to none other for his faith or his worship,
that the legislavive powers of government reach
aoctions only, and not opinions, I contemplate with
govereign reverence that act of the whole American
?eopla vhich declared that their legislature should
make no law resgpecsting an sstablishment of reli-
glon, or prohibiting the free exercise thereof'
thus bullding = wall of separation between church

and State', ¥eitinge of T J rgon,
(Washington ed,, 1861) 113.

iw - 3

*
L]

09

11 Id, pp 414-417:

*It wag not, however, to be understood thst ingtruc-
tien in religious oglnion and duties was meant to be
precluded by the public authorities, ez Andifferent
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to the interests of soclety. On the contrary,

the relations which exisgt between man and his
Maker, and the duties resulting fror those rela-
tions, are the most interesting snd important to
every humen being, and the most inoumbent on hig
atudy and investigation. The want of instruction
in the various oreeds of religlous falth exlisting
among our clticzens presents, therefore, a chasm

in a general institution of the usseful sclences ...
A remedy, howsever, haa becn suggeasted of promislng
agpesct, which, while it exoludes the public suthori-
tleg from the domain of religious freedom, will
give to the gectarian schools of divinity the full
benefit the public provisions maede for inastructlons
in the other branches of solence..., It hasg, there-
fore, been in contemplation, and suggested by ro-o
Plous individuels, who perceive the advantages of
assoclating other studies with those of rellgion

to establish thelr religlous sehools on the confines
of the Universilty, so as to give to thelr stulsnts
ready and convenlent access and attendance on the
acisntific lectures of the Unilversity; and to main-
tain, by that mwesns, those destined for the reli-
gilous professions on as high a standing of sclsnce,
and of personal weilght and respestability, ss may
be obtained by others from the beneflts of the
University. 5Such establighments would of fer the
further and greater advantage of enabling the stu-
dents of the Univeraity to attend religlous exer-
cises with the professor of thelr particular sect,
either in the rooms of the bullding still to be
srected, and destined to that purpose under impsre
tial regulations, as proposed in the same report

of the commissioners, or in the lesturing room of
guch professor... Juch an arrangement would complete
the circle of the useful scliences embrasced by thias
ingtitution, and would fill the chagm now exiating,
on principles which would leave inviolate the cone
atitutioconal freedom of religion, the most inalien-
sble and sacred of all human righta, over vhich the
people and suthorities of this state, individually
and publicly, have ever manifested the wmost watch-
ful Jealousy; and could this Jealousy he now
alarmed, in the opinlon of the legislature, by what
is here suggested, the 1dea will be relinquished on
any surmise of dlsapprrobeticn which they micht think
proper to express,

Mr, Jefferson commented upon the report on Kovem-

bar 2, 1822, in a letter to Dr, ‘homas Cooper, as follows:
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"And by bringing the sects tosether, and mixing
them with the mass of other students, we shsll
soften their assperities, libsralize nnd neutralize
thalir projudices, nd 1aks sthe gonaral religion a
religion of pease, reason, and morality®,

12 Ford, The Worka of Thomag Jaffergon (fedsral editiocn
1e05), 272,

£xtracs #2"

Cases running into the acores have bien in the
state oourts of lgst resort that involved religion »nd the
schools, «xoept where the axercises with rolisious gimi-
ficance partook of the eceremonlal nracties of gectsz or
groups, their constitutionslity hasg been enerally upheld,
Ililinols itaelf promptly struck down ns vielative of its
own constitution required exeraissas partaking of o roli-
gious ceremony. People ex rel, Rins v, Bonrd gf Tducation,
245 I1llinols 334, B2 N.E. 261, In that osse compulazory

religious exeroises -- a reading from the ¥ing James Uible,
the Lord's Prayer and the einging of hymns -~ wers forbidden
as "worship services“. In this cage, the Supreme Court of
I3linois pointed out thet in the Liipng emse, the =zctivitlies
in the mchool were eeremonial snd compulaory; in thla,
voluntary and educational, I96 111,14, 20.21, 71 N.E, 24
161,164,

The practlces of the federal government offer many
examples of this kind of "ald" by the state to religlon.
The Congreass of the United 9%ates has 2 chaplain for each

*MgCollum v. Illinols, 333 US, pages 252-256.
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Heuse who daily invokes divine blaessinge =»nd guldanoce
for the proceedings. The zrmed forces heve commlsaion?d
chaplains from e=rly days. They sconduct the public ser-
vices in accordance with the liturgiocal requirements of
thair respeotive falths, ashore and arfloat, employing
for the purpoae properiy bslonging to the United -tales
and dedlcated to the services of religion,. Under the
Servicemen': fe@adjustment Ael of 1944, eligible veterans
may receive training at government cxpense for the ministry
in denowinatlonsl schools. “he schools of the Ilistrict
of Columbie have opening exercives which "include a
reading frow the bible without rnote or comments, and tas
Lord's Frayer".

In the United Ltites liaval Academy and the Unlted
states ikilitary Academy, achools wholly supported and com=
pletely controlled by the federal governsent, there arse a
nurber cf relligious activitles. Chaplalng are attachel to
both schoola., Aliendange at caurci serviees on iunday 1is
compuleory at both the :(1llltary and laval Academles. AL
West .olnt the .rolostanl services ure held in the cadet
Chapel, the Catholic in the Csthollc Chapsl, and the Jewish
in the 0ld Cedet lhepel; at /nnspolla only irotestant ser-
vicee are beld on the reservotion, midshipmen of other
rellgious rersguzsions atlend the churghes of tine clty of

Annepolis. Inese faets indicate taat voth schools slnce
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their earliest beginnings nave msintained snd enforced
s rattern of participation in formsl worship.

With the ceneral statemonts in ths opinlons con-
cerning the constitutional requirement thet the naticn
and tha states, by virtue of the First and Fourteentih
Angndments, may "make no law respecting sn establlishment
of religion* I am in agreement, But, in the light of
the meaning civen to those words by the precedents, customs,
and ~racticee which I have detailed above, I cannot agree
with the Court's conclusion that when nupils compelled by
law to go to school for secular education sre released
from school 30 am to attend the religlous ¢lasses, churches
ara unconstitutionally aided, VWhatwver may be the wisdom
of the arrangement as to the use of the school buildings
mafde with the Champalgn Council of Religlous Education,
it is clear to me that past vraetice shows such cooperation
between the sechools and a non-ecolesiastical body is not
forbidden by the First Amendment, When actual church ser-
vieea have always been nermitted on government property,
the mere uge of the sehool buildinge by a non-sectarian
group for relizious edusetlion ought not to be condemned as
an esetablishment of relieion. For s non-sectarian organi-
ration to give the type of instruction here offered cannot
be sald to violate our rule as to the esiablishment of
religion by the state. The prohibition of ensctments rag-
pecting the establishment of religion Ao not bar nYATY
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friendly gesture between church #nd stete., It is not "n
absolute prohibition ag-inst every concaivsble altustlon
where the two may work together, any morr than ths other
provigons of the First Amendment -- free speech, frae
press -- are absolutes. I abuses occur, such ns ths use
of the instruction hour for asectarian purposes, 1 have no
doubt, in view of the Ring case, tist Tllinois will promptly
gorrect them., If they are of & kind that tend to the
eatablishment of a church or intzrfere with the free exar-
cise of religion, this Jourt is open for & review of any
erroneous decision. This Court cannot be too cautious

in upsetting practices embedded in our socilety by many
years of experlence. A state 1s entitled to heve great
leeway in its legislation when dealing with the impertant
social problems of its population. A definite viol=tion
of legislative 1limits must Le established. The Constitue
tion should not be gtretched to forbld nationel custons
in the way tha courts aet t0o reachh arrsngements to avoid
federal taxatlion. Devotion to the great principle of
religious liberty should not lead us into a rigid inter-
pretation of the constitutional guar»ntes that confliats
with accepted hablts of our people. Thig 1s an instance,
vhere, for me, the history of past unractices is deter-
minative cof the meaning of a constitutional slause, not a
decorous Aintroduction to ths study of ite text., The

Judgment ghould be affirmed,
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QPINION OF MR. JUSTICE JACKSON, DI3SUNTING FROM THz
MAJCRITY OPINION OF TH bUPhuML COURT OF TH.. UNITED
STATRS, IN THE CASE OF ggggg g§ gl., v, Claugen et al.,

: B~w*§ of kdugation

e

This released time program 1s founded upon 2 use
of the State's power of coercion, which, for me, deter-
mines its unconstitutionality. Strlvped to 1lts essen-
tislsg, the plan has two ctages: first, that the State
compel each student to yicld 2 large part of his time
for public secular zducstlon; and second, that some of
it be "relessed'to him on condition that he devote it to
sectarian rsliglous purposesa. No one suggests that thea
Congtitution would permit the State directly to require
this "relessed" time to bs spent "under the control of
a duly constituted religious body". This progranm accomp-
lighes that forbidden result by indirection., If publle
education were taking so much of the pupils' time a3 to
injure the publlc or the students' welfore by encroaching
upon their religlous oppertunity, simply shortening
everyone's school day would facilitate voluntary and
optional attendance at Church classns, But that suggas-
fion 13 rejected upon the ground that if they are made
free many students will not go to the Church., Hence,
they must De deprived of freedom for this period, with
Church ettendance put to them as one of the two permiss-

ible ways of using 1it,
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The greater effectivensss of this system over
voluntary attendance after sohool hours is due to the
truant officers who, if the youngster falls to go to the
Church school, dogs him back to the public schoolroonm,
Here schooling 1: more or lesg suspended during the
"released time" so the nonreliglous ~ttendants will not
forge shead of the churchgolng absentees, PBut 1t «arves
2s a temporary Jail for a pupil who will neot yo to Church,
It t2xes mors cubtlety of mind than I poesess to deny
that this 1z rovernmental censtraint in asupport of rell-
glon, It 13 as unconstitutional in my view, when exerted
by indirection, as when 2xercised forthrightly.

Az one whose children, =s a metter of Troce choice,
hsve bzen sent to srivately supported Church schools, I
may challenge the Court's suggsstion that oprnosition to
this plan can only be snti-religlous, athelstic, or
agnostic. My evangelistic brathren confuse an objection
to compulsion +ith an objection to rsligion. It is
poasible to hold a falth with sncugh confidence to bellisve
that wvhat should be rendered to God does not need to be
decidad and collected by Caesar.

The day that thils country ceasss to be free for
irreligion it will cemse to be free for religlon -- except
for the sect that can win political power. The same
epithetical Jurisprudence used by the Court today to beat

down those who oppese pressuring children into soms
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religion cesn devise as good apithets tomorrow agalngt
those who objeet to pressuring them into = favored reli-
glon., And, after all, If we concede to the itate power
and wisdom to single out "duly constituted mrelicious”
bodles as exclusive alternatives for compulsory secular
instructien, & would be loglecal to also uphold the power
and wisdom to ghose the true faith among those “duly
conatltuted”, ‘2 astart down a rough road when we begin
to mix compulsory publlc education with compulsery godll-
ness.

A pumber of Justices Jjust short of a majority of
the majerity that promulgates today's rassionate
dielectics Joined in answering them in Illinois ex rel,
¥eCollum v, Boer Lduea , 333 UB 203, The distinc-

tion attempted between that case and this is trivial,
almogt to the point of cynlclsm, magnifyin. its nonessen-
tial detalls and disparaging compulsion which was the
underlying reason for invalldity. A reeding of the Court's
cpinion in that ¢zce along with its oyinion in thls crse
will show such differenc: of overtones and undertones as

to make clear that the McCollum case has assed like a
storm in a tescup. The will whlch the Court was nrofossing
to erect between Church and 8tste heas become even more
warped and twilsted than 1 expected. Tuday's Judgment will
be more interesiing to students of psychology and of the

judicial processes than to students of constitutional law,



ABSTRACT OF
THE LEGAL POSITION OF THE AGENCIES «I{ICH ADMINIGTER
THE MAZ2TACHUSTTTS PURLIC SCHOOL ZYSTEM

The Massachusetts Fublic 3chool System 1g cone
ducted under the adminigtration of the Federal govern-
ment, the Government of the Comwonwealth, and the local
school committec. This thesls studles the legal position
from which these agencles functlon.

It 4s limited in scope to the extent that in the
gtudy of the powers and dutieg of the school committee
only intra-personal relstionships, that 1is, the reclation-
ships which exist between the committee c<nd the community,
its nrofessional employees, rnd/or parents and pupils are
considered,

Concluslions are resched through an analyzsls of basic
sources, »rimarily the Congtitution of the United 3tates
and of the Commonwealth of Mmasachusetta, the General lLaws
of Massachusetts, aa amended through 1854, =nd the Jjudlcilal
interpretations given to the Constitutions of the United
“tates and of Massachugetts, and the Massachusetis . tatutes
through 1954,

The study 1s presented in five chapters, the first
of which deale with the legal positions of the varioue

branches of the Federal and State governments. After it
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1s established through a study of the pertinent seotione
of the Federal .nd State Conmtitutions, that the State and
specifically the State Legislature, has plenery control of
the public se¢uocols of the Commonwealth, the methods by whieh
the Leglislature has exercised that control, and most espe-
clally the delegation of sweeping powere to loeal school
committees, created specifically for conducting the affalrs
of the public schools at the community level, are discussed.
An emphasis 1s plsced in this chapter upon the powsr of the
Federal government through 1ts Supreme Judicial Branch to
restrict the right of the Commonwealth, and of her slater
states 8 well, to adopt edusational policiles which contra-
vene the rights guarantesd to a2ach citizen by the Constitu-
tion of the United S5tates,

vhapter Iwo, which treats of the nature and legal
gstatus of the sochool committes, 1s introduced by s brief
survey of the agencles which have administered the affailrs
of the public schools of the Commonwealth from 1642 to 1882,
when the school committee in 1ts present form was establighed,
The school committee 1s determined to be an agency of the
state without corporste status, independent of the muniol-
pality in which 1t is geographically located, and is possessed
of thoge powers granted to 1t by statute and those implicit
in granted powers. School committee members are found to be
publlic officers whose declsions, when made in conformity with

the Constitution and the statutes, are the declisions of the
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Commonwealth and are subject to review by no other board

or authority, UDeelslong of the Buvreme Court of the GCommon-
wealth are cited to show that school committee members and
muricipalities, whioch are liable for the tortious =cts of
school conmittees, will not be held limble for nexligence

in the performance of a publie duty, when the negligence
involves non-feasance, or mis-fessmnce on the »art of an
mgent,

Chapters Three, Four, and Five are devoted to a Als-
cue-ion of the rowersg and Quties of the school committee:
Chapter Three =ith reysrd te the making of policy; Chapter
Four ag they affect the relstionship of the commlittee with
the nrofessional vnersonnel engaged by it to operate the
public schnolas; and Chavnter Five as they ennsern the condl-
tions under which puplls may =ttend the publiec schools,

In Charter Three, the rower of the achool committee
to estnoblish any nolicy conzistent with the ourvose for
vhich the achools exiat, and to make all reasonsble rules
and regulations intended to further the &lscipline, manage-
ment, or Government of the schools is discussed.

The nowsr of the school committas to enntract with,
fix the salaries of, determine the cualifications of, set
the duties of, and dlasmiss the teachers, surerintenéents of
achools, supervisors, ~nd mrincirala whom 1t *rs engepad to
operats the nublie schools under it gener-l charge ias

established in Chapter Pour, The various sections of the
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“tenure law" and the constructions given them by the courts
are dlscussed at length., It is concluded that the tenure
law does not limit the power of a school committee to dls-
misg a tsacher: At merely limits the manner in which that
authority may be exercised.,

The power of the school committee to =dmit snd exolude
pupils from the public schiools 1g trested in the fifth and
final chapter. From a study of the ststutes it 1s shown
that the condltlons under which pupills sre to be rdmitted to
the schoocls are lsrgely wrescribed by statute. BReletively
little 18 left to the dliszcretlon of the school commitiee,
In the matter of exclusion, it is shown that a school com=
mittee may exclude =z pupll whenever it determines in "cood
fzith" that such exclusion will best serve the Ainterests
of the school. Izxcluslons, however, must be mede in con-
formity with the statutesg, or the municipality becomes
11iable in tort to the offended student,

In summery, this study of the legal position of
the agencies ~dministering the publio school system in the
Commonwealth of Maggachusetts establishes that the right
of the Federsl Government to vrevent the severrl st-tos of
the Union, including the Commonwealth, from adopting educa-
tional policles which would Jeopardize the rights guaran-
teed to the individual by the Conatitution of the United
~“tates, 1s an inherent right found in that organ; that the
plenary power of the state leglslature over the publioc
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rchool 1e dsrived from the Constitution of the Common-
wealth; and thst the loosl school commlttee exercises
ite authority at the will of the Legislature, which can
not only alter, restrict or nullify, at any time, the
sweeping powere of the committee, but could rbolish the

committee itaslf,



