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llflTROrUCTIOIf 

In the three centuries that have elapsed since 

the General Court of the Massachusetts Bay Colony of M«w 

England enacted a Ian requiring every town 0/ fifty cr 

vera householders to appoint a teacher J»to t^sch such 

children as shall reeorte to him to writ* and rsade*,1 

public school education has evolved from the *littl# 

red sonoolhouee* to the multi-million dollar school 

plants that dot the state today, fron th.i raod^ ;t rjoal of 

teaching every child to w%rite *>nd reade* to the multi­

phasic curricula thr*t are necessary to prepare the stu­

dent of the present day to actualize hia full potential 

and to eesirae his position in the community. 

This growth he® not been without direction, The 

Federal government, the 3tat« government, ana th«* local 

school committee, created by the 3tnt« Legislature for 

the purpose of conducting the affaire of the public schools 

at the community level, all have played a role. 

It is the purpose of thlf thewls to ?>tu<3y the legal 

position of these, th© r$encles which .'^minister the Vaga*-

chusette Public School system. 
iHMwmi — 1 — . —••jimm, •mi i - i i m i w w w i — W W 

1 Uathapiel E. filmrtleff. fteaordBfrttf the joverncT 
and Conpaiur of the. ..JfrggacJaigo. *.*».. Bqyinllak.. England. vol.S r 
1647-1649, Boston, Ml l loa White, 1353, p.£03. 
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Although the financial outlay for the maintenance 

of the public schools represents a major portion of the 

total annual expenditure of every community in the Gannon-

wealth, the oitisenry-at-large, the teachers, the members 

of local school committees, and even the members of the 

State Legislature all too frequently lack & proper know* 

ledge of the prerogatives and obligations of the agencies 

which administer the affairs of the public schools. If 

this thesis became a reference to provide these groups 

with a better understanding of the legal status of the 

Federal and State governments and the local school commit­

tee, as they operate the public school system of the, 

Commonwealth, it would have served a purpose. 

A complete analysis of the legal position of the 

local school commit tea, one of the agencies to be studied 

and the one whose role is necessarily emphasised, would, 

particularly when it is considered In conjunction with the 

educational roles of the Federal and state governments, 

Involvt a problem of such scope as to be almost prohibitive 

in view of the metioulousness of research required of the 

thesis writer. As a consequence, certain limitations are 

placed upon tills study. 

The public school discussed herein is the tradi­

tional twelve grades of the primary and secondary sohool. 

Vocational and trade schools, sohoolB for the mentally 
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and physically handicapped, Junior colleges, and the like, 

important a a they are, «re not considered in this study. 

Although much of what is sold i® applicable to Regional 

High Schools Districts and to Superintendenoy Unions, 

special laws applicable only to these types of schools 

are not included. 

With regard to th© school committee, only the prin­

cipal or more important powers and duties of that body are 

discussed. That the reader may determine more easily ''•-•hat 

has been included and what omitted, Appendix 1 lists* with 

a descriptive title, each section of Chapters 71 and 76 

of the General Laws of Massachusetts.(Tercentenary Jdltlonh 

the chapters applicable to those phases of public sohool 

education considered herein, and notes whether or not the 

section i@ treated. Finally, the legal position of the 

school committee is studied only where intra-personal 

relationships with the community, the teacher, the parent 

and/or the pupil are involved. For example, the right of 

a school committee to negotiate a contract with a teacher 

is considered an intra-pereonal relationship and is dis­

cussed; whereas, the right of the committee, under certain 

conditions, to contract with a transit company for the 

transportation of pupils is not considered as mn intra-

pereonal relationship and is not discussed. The major 

topic excluded under this latter delimitation l@ the role 
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of th© school committee in the f Inanoinpr of publio sohool 

education. This matter is alluded to in Chapter II of 

thle thesis, but only to make more clear the ooneerct of 

the Independent nature of the sohool committee. A tho­

rough study of Public School Finance in the Connonwealth 

of Massachusetts would constitute a thesis in itself; in 

faot a theels relating to that topic has been written. 

The study is organised into five chapters, the 

first of which examines the concept of government in 

education. The influenoe that the 'ederal government hae 

exerted on th* public schools of Massaohusetts, through 

the Constitution of the United States and the interpreta­

tions which the Supreme Court of the United States have 

given to that organ; the plenary power which the Legis­

lature of the Commonwealth exercises over its public 

school system «nd the methods by which it has exercised 

that power, including the oreatlon of local committees of 

public officers known as school committees; and the place 

of the Soprano Court of K*»s«aehu setts In the scheme of 

public school edueatlon, are all discussed in this chapter. 

Chapter Two treats of the nature and legal posi­

tion of the school committee* The discussion is intro­

duced by a short account of the evolution of the school 

H i "I. ii '-..11.1 

2 Owen B. Ilem%», The Le<eal Position of the- Majga-
eJftuifttgSobeo,!, Cffa^tfteain 'nmmln& :iacatipn Harvard 
University, unpublished Doctoral ©iasertation, 1963 (183 p.). 



INTRODUCTION. x 

committee from the earliest (Say*! of the Massachusetts 

Bay Colony, to the establishment of thnt borly in its modern 

form in 1888. A study of the nature of th<i ochool eownlt-

tee as a public agency, whose members, M R board of pub­

lic officers, act with the authority of tho Commonwealth 

rather than by local sanction, is followed by an analysis 

of the tort liability of the school committee, school 

committeemen, and the municipality. This chapter is con­

cluded by an analysis of the relationship which exists 

between the school committer and the municipality. 

Chapters Three, Four, and Five trsat of the powers 

and duties of the local school committees Chapter Three 

with regard to the making of policy; Chapter Four aa they 

concern the teachers, surwrlntendents of schools, princi­

pals and suparvisore whoa the co^aittoe ongagw® to operate 

the public schools under its general superintendence; and 

Chapter Five, as they affect the conditions under which 

pupils attend the public schools. 

As the business of public education has become more 

complex, Interest in its legal aspects has developed pro­

portionately. An Indication of this fpot la gleaned from 

a survey 0f the publication Doctoral Dissertations.
a This 

one publication lists more than one hundred end fifty 

theses on school law during the period 1933-1983. 

Am@t»i@an Universitiesf Vols,l«go. Kav Y?rfr, Ml^on, 
i©34-54. 
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Strangely enough, however, in Massachusetts, which 

night be considered as the birthplace of the American 

publio sohool, relatively little has been done. Two theses 

and a book comprise the apparent entire oov*r«*ge afforded 

the topic through 1953. Publio Education in Massachusetts 

Is a Function of the State and Kot of Local Municipal 

Government.4 an unpublished Master1s thesis, submitted to 

the faculty of the Boston College School of Education, by 

Edward F. KoGooey in 1948, is a brief but pointed discussion 

of a fundamental principle of Massachusetts sohool law. A 

1963 Doctoral Dissertation, written at Harvard University 

by Owgn B. Kiernan, deals with the Legal Position of Massa­

chusetts School Committees in Financing Education.5 While 

not strictly pertinent to this thesis, Kiernan*g work is 

of Interest because it treats of one of the topics specifi­

cally excluded from this study. 

By far the most Important study to date is Teachers 

and Their Legal Rights^* by William J. 0«Keefe,A.B. ,LL.B., 

Lltt.D., presently, professor of Law at the Boston College 

Law School, formerly, Interpreter of Educational Law for 

the Massachusetts Department of Education. J*r. O'Keefe 

4 Edward F. McCoooy, Public .Muqetlgn m , jtea^chu,-
fftti U 1 HmUmM, tint Skiff,, ,ftM, f̂ft of L^ofOBliiXilpal 
Covernmenir Boston College, unpublished Master's thesis, 1948. 
46 p. 

6 Owen B. Kimynm, MUfflf. 
6 tflillan *. ©• Reefe, ̂ Teachers, and Their Ugnl. flights. 

Boston, published by the author, 1940, xvl-203 pp. 
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publications should be notedi The Evolution of the Massa­

chusetts Public School system.7 by George Henry iJartin, and 

A Rapid Purvey of the Maaaaohusetta Educational iystemp8 by 

Charlea A. Harris. 

Martin's work is the more comprehensive and widely 

known of the two. Prepared originally as four eparate 

lectures, it was later prepared for publishing by the author. 

Inadequate documentation, coupled with a tendency on the part 

of the author to deviate from the role of historian to that 

of eulogizer leaves the reader somewhat confused as to what 

la history and what is the opinion of the author. None the 

less, it is the best available account of early education 

in Massachusetts. An examination of the content of Harris* 

Survey, along with frequent references of the author to the 

work of Martin discussed above, leads the reader to feel 

that it Is based largely on that work. It restricts Itself 

to history and is better documented in certain respects, 

but it adds little to the work of Martin. 

Throughout this thesis, with few deviations, the 

method of reporting follow© a regular pattern. A declarative 

statement concerning an attribute, power, or duty of the 

7 Oeorge Henry Martin, The Evolution of the Massa­
chusetts Public 3ohool System, New York, Appleton, 1894, 
xx-284 pp. 

8 Charles A. Harris, A Rapid Purvey of the Massa­
chusetts Educational System, published by the author, 1910, 
100 pp* 
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agency under consideration is made. Pertinent sections of 

the law and oases of litigation which substantiate or pose 

exceptions to the statement *re thon presented. Sxoept 

where the conclusions to be drawn are deemed obvious to 

the reader, a brief statement of general conclusions ter­

minates each section. 

The "case method" of reporting instances of liti­

gation is used throughout. The facts pertinent to the cage 

are present firstj the Judicial decision follows. This 

method was chosen largely as a result of the psrsonal 

experience and observation of the writer, who studied sohool 

law under this method, and who subsequently maintained a 

reading Interest in the subjeot. Legal principles presented 

in this manner were found to be more readily understood and 

more permanently retained than were principles enunciated 

by other methods. This personal observation is strengthened 

by statements of Hamilton and Mort in the preface to their 

book, The Law and Public bducatiflfl-9 These authors point 

out that teachers end other interested individuals, despite 

a look of legal background, readily acquire and retain the 

principle* of school law when the case study method is used. 

Exeept for a few instances where the decisions of other 

courts are cited for oontrast, this entire thesis la based 

upon the decisions of th© Supreme Court of the Commonwealth 

9 Robert R. Hamilton and Paul ft. Mort, The Law and, 
Public kduoat,lonf Chicago, The Foundation Proas, 1941, 
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or upon rulinpre of the sJuprerae Court of th© united states 

which nffeot all ^tntes of the Union. 

The subjeot nsattar of this thesis* Is taken almost 

exclusively from primary source«. The Constitution of the 

United ^tateg; The Q.onj.t.l.tutlo.n rf the .fiommonweeltft or 

Massachusetts; lag.United btatea Reports. The Official 

Incisions of the, Supreme., Qourt ojf .the jplted btates; ̂ he 

Massachusetts *>eportsr the Official Deol along of the to u are me 

Court of the Commonwealth of Massachusetts? The., Opinions 

of the Justices of the Sursreme Court of Hasegohuastts; £he 

Hatlonal HeBprtfT,, ffyatg&t ©specially the Northeast frWWtfl£; 

«n<* the Annual jteoorts of the Massachusetts Board of laca-

tlon. especially the Twonty-Fourfth Annual her>ortf are ill 
1 " 

important eources of information. 

The basic source of the thesis, however, 1* t*e 

Tercentenary edition (1932) of the General Law of t;>-- Ooiieson-
1 "* 

wealth of Massachusetts t tie most recent codification of 

the law. The Annotated Laws of Massachusetts.1-0 an unofficial 

but highly accurate, commercial compilation containing <sli 

amendments to the General Laws through 19o4, 1« usea In 

connection with the tercentenary edition, fcrlor codlfloa-

tlons of the Law of the Commonwealth wer© consulted ?><* the 

need arose. 

10 For com-J^t'1 referenc:. w-* P'bllo/rr-phy, (p.252.) 

11 SslA-
15 SSit* 
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Tour further point? of " t»o.̂ nlcnl n-'tin r-hould 

be colled to tho attention of th*? rt\?..ior; ill r-jf?ranocs 

t o fch« general Lows of Haaaaohugettfl (Tercentenary .dltlon) 

should he understood to Include .*»11 pnendments through 

1954; unless otherwise specified, all Judicial decisions 

»T9 those of the Supreme Court of Massachusetts; through­

out the thesis the Legislative Branch of th© fct-stc govern­

ment is referred to by ite common or popular title, "th® 

legislature", rother than by its official title, "The 

u^neral Court"; in order that the reader may Investigate 

further Judicial decisions which interest him, ih& legal 

taethod cf reference Is used in referring to all court 

decisions, and statute citations. Thus *300 Massachusetts 

2i£", refers to Volume 300 of the Massachusetts Resorts. 

page 222j zn$ "108 NE(2d) 404* means "Volume 105 of the 

^ortheaet fteaerter. Seoond Series, page 404." 

Finally, since this thesis purports only to ̂ stab-

l?«sh the present l^gal poeitlcn of ths tgenoles which 

administer the Massachusetts public school system, no 

attempt is made to evaluate, Juatlfy or question any of 

the statutes or Judicial deoislonn upon v*-l<ih that legal 

position oepends. 



CHAPTER I 

THE ROLE OF GOVERNMENT IN EDUCATION 

That an educated citizenry is essential to the 

prooesses of a democratic form of government has been 

recognized and accepted by the Federal government of 

the United States of America and by governments of the 

several states which constitute the Union from the time 

of their Inception. Consequently, under the ^oneral 

authority which every government possesses inherently 

to provide for the welfare of its citizens, rand in the 

case of the Federal government, under the specific auth­

ority of the "general welfare clause" of the Constitu­

tion, the Federal and state governments have consistently 

championed education. Indeed, during the last century, 

the State governments have prescribed certain minimum 

educational requirements for their citizens. 

It is with this governmental interest and the 

effect that it has had on education in the Commonwealth 

of Massachusetts that this chapter will treat. 

1. The Federal Government 

The position of esteem in which education is held 

by the Federal government of the United States of America 
• . n u n i i ' 

1 &A fittPJlft^toflajof the VnlteQ.tatgg., Art.X, 
section 8. 
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has been eloquently expressed In the preamble to a pro-

constitutional Ordinance enacted by its legislative 

branch in 1787 and In the words of the highest tribunal 

of Its Judicial branch in 1954. In enacting the North­

west Ordinance of 1787gf the Congress of the United 

States declared: "Religion, morality, and knowledge 

being neoessary to good government and the happiness of 

mankind, schools and the means of education sh^ll forever 

be encouraged". Delivering the opinion of the Supreme 

Court of the United States in the case of Brown et al. v. 

The Board of MJucatlon of Topeka, Chief Justice barren 

stated, 

Today education is perhaps the most impor­
tant function of ^tate and loc.il government a. Com­
pulsory sohool attendance lavs and the great expen­
ditures for education both ciemonatrote our recog­
nition of the importance of eduoation to our 
democratic society. It Is required in the j>®rfor-
mance of our most basic public responsibilities, 
even service in the armed forces. It is the v^ry 
foundation of good citizenship. Today it is the 
principal instrument in awakening the child to 
cultural values, In preparing him for later pro­
fessional training, and in helping him to adjust 
normally to his environment. In these days, It la 
doubtful that any child may reasonably be expected 
to succeed In life if he is denied the opportunity 
of an education.3 

These two statements, made by different branches 

of the Federal government, one during the uneasy Infancy 

of the newly-born republic, the other a scant few months 

g Acts of the Congress of the United States, 1787, 
An Ordinance for the Territory of the United States Worth-
west of the Hlver Ohio. 

3 lr.own.©t.al......v....Boaxd of education of Top©&at 
(Kansas), 347 US 483. 

http://loc.il


THE ROLE OF COVKHNMENT IN EDUCATION 3 

ago, leave little doubt as to the vital Interest which 

the Federal government takes and has always taken In the 

education of its young. 

a) TPhe Federal Constitution.- Aside, however, 

from this strong interest and from an attitude of encour­

agement to the Individual states, the Federal government 

has actually clayed a very small role In the task of 

educating its young. 

The Founding Fathers of the Bepublic, in fraising 

the Federal Constitution, raade no mention of education. 

Consequently, education became a function of the states. 

In order to understand this concept properly it is neces­

sary to analyse the relationship which exists between th® 

Federal government and the states. 

With the Declaration of Independence In 1778, each 

of the thirteen colonies became essentially a sovereign 

state with all of the Inherent rights and duties thereof. 

In 1777, the thirteen states banded toprethnr as the United 

States of America, under the lax control of the Articles 

of Confederation. In Joining this Union, each of the states 

voluntarily yielded some of its sovereign rights to the 

United States, ^hen, in 1787, the Constitutional Conven­

tion assembled In Philadelphia, it was to develop a con­

stitution to replaoe the Articles of Confederation ^hich 

had proven ineffective. In essence, then, th® aiaa was th© 
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achievement of a new instrument under which t h e i r bnion 

night be preserved. The Federal government was formed 

when the several s t a t e s delegated to I t anew ce r t a in 

powers which they had inherent ly possessed . 4 

The government of the United vtatos then i<* one 

of enumerated powers, and "the na t iona l Const i tut ion . . . 

( I s ) . . . t h e Instrument which spec i f i es thora, and In 

which au tho r i t y should be found for the exercise of nny 

power which the na t ional government assumes to possetss". 

When t h i s fundamental premise upon which the 

American republ ic i s founded was challenged In the case 

of MoCullowrh v. Maryland.6 thnt l a t e and I l l u s t r i o u s 

Chief J u s t i c e John Marshall s=!id, 

This government i s acknowledged by a l l to 
be one of enumerated powers. The p r inc ip l e that 
i t oan exerc ise only the powers granted to i t , 
would seem too apparent, to have been required to 
be reinforoed by a l l thoee arguments which i t a 
enlightened f r i ends , while i t was depending before 
the pub l ic foun<3 necessary to urge; thnt p r inc ip le 
i s now universa l ly admitted. 

4 James Bryce, M.P., The American Gomroon'a-clth, 
Phi ladelphia , Morris & Co., 1906, pp 154-156, *nd 

Thomas M. Cooley, rev. by Walter Carrington, 
A Trea t i se on tho COnstitutlonp.l Limitat ions which r e s t 
upon the JLtgl^ftUyt ^owf* rf ,ttM, &,Ht«B Of, the ^merl^ffl 
Union. Eighth Edi t ion, Vol .1 . Boston. Attic-Brown, 1PS7. 
pp 7-12. 

6 Thonaa il. Cooley, I b i d . , p . 1 1 . 
6 MoCullouyh v, Maryland. 4 ?>'h^ton 405. 
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b) The Tqnth Amendment.- A second guarantee of 

the right of the individual state to educate its citizens 

is found in the Constitution itself. The Tenth Amend­

ment states specifically, "The powers not delegated to the 

United States nor prohibited by it to the States, are 

reserved to the States respectively or to ths people*.7 

The Tenth Amendment adds nothing to th® Consti­

tution as it was originally ratified, but was Included 

in order to make clear to the people of the time the fact 

that the Federal government possessed only thoae powers 

which were delegated to it, or could reasonably be in­

ferred as concomitant to those delegated powers; and that 

the state governments possessed all powers not expressly 

forbidden to them.® 

Hone the less, it may be interpreted as an affirm­

ative exposition of the principle that education, since it 

Is not delegated by th© Constitution to the United States, 

is a function of the state and that the oontrol of the 

state over education is plenary within the limits of the 

Federal constitution. 

7 Tho Constitution Of ,tfr», .Vnltfffl, Stfttej, Article 
of Amendment X. 

8 Edward S. Corwin, Constitution of the United 
States of America. Analysis and Interpretation. Washington, 
U.S., Government Printing Office, 1653, p,915. 
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8. The Constitution of the Commonwealth 

The Constitution of the Commonwealth Is the crea­

ture of the people of the Commonwealth *md lg the organ by 

virtue of which the Commonwealth exists as such. Drawn 

up by members of a special convention called for that 

purpose, it was presented to the voters in 1780 with the 

option to accept or reject. When they accepted it, it 

became the fundamental law of the Commonwealth. The 

executive, legislative, and Judicial branches of the 

government are all creatures of the Constitution. The 

enactments of the legislative branch must be consistent 

with it, or they are unconstitutional. The actions of 

ell elected or appointed officers must conform to it, or 

they are Illegal. It Is beyond the reach of the legisla­

ture and can be changed only by the power which created 

it, namely, the people, through the process of amendment. 

All specific reference to education in the original 

constitution was oonfined to Fart II, Chapter V. Since the 

original ratification, two amendments have been added. 

Article of Amendment XVIII, ratified In 1865, prohibited 

the expenditure of public money to aid any sohool which is 

not wholly under public ownership. Article of Amendment 

XLVX, ratified in 1917, replaced Article of Amendment XVIII, 

deals with the same subject, and elaborates on it. 
mi i.m i .u L . ii HI- i ii - ii - r r — T f r T T 

9 James Bryoe, o o . e l t . , pp 174-191. 
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Section one of Chapter V concerns Harvard Univer­

sity and is of little concern to this thesis. Section 

two, however, clearly, but loosely, lays the foundation 

upon which public sohool education in the Commonwealth 

has rested for one hundred and fifty years. 

Untitled "The Encouragement of Lltor«tur*, etc.*, 

Section two reads as follows: 

Wisdom, end knowledge, as well as virtue, 
diffused generally among the body of the people, 
being necessary for the preservation of their 
rights and liberties; and as these depend on 
spreading the opportunities and advantages of edu­
cation in the various parts of the country, and 
among the different orders of the people, it shall 
b© the duty of the legislature and magistrates, in 
all future periods of this Commonwealth, to cherish 
the interests of literature and the sciences, and 
all seminaries of them; especially the university 
at Cambridge, publio schools and graasraar schools 
in the towns; to encourage private societies and 
public Institutions, rewards and immunities, for 
the promotion of agriculture, arts, sciences, com­
merce, trades, manufactures, and © natural history 
of the country; to countenance and inculcate the 
principles of humanity and general benevolence, 
public and private charity, industry and frugality, 
nonesty and punctuality In their dealings; sincer­
ity, good humor, and all social affections, and 
generous sentiments among the people. i G 

5. The Legislature 

The above quoted oectlon of the Constitution indi­

cates the high esteem in which the people held education 

at the time of the original ratification, and enunciates 

i 0 The Constitution of .the, Comraonwealth of Hresg-
ohuaettg... Part XI, Chapter 5, Section 2. 
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a philosophy whloh permeated education throughout the 

Commonwealth for more than a century. But, more important, 

when it charges the legislature to cherish, encourage, 

countenance, and inculcate wisdom, knowledge, and virtue 

in all future periods of the Commonwealth; it places the 

responsibility for the education of the oltlaensa squarely 

upon the legislature. 

Thus, the mandate to the legislature to supervise 

education Is two-fold: that of the positive charge enum­

erated above, and that of the inherent charge whloh Is 

natural to it; for, when the people ratified th® Consti­

tution they delegated all of their law-making powers to 

the legislature. Had they wished to do so they could 

have placed restrictions on the power of the legislature. 

Since they chose not to exercise this option prior to 

ratification, the power of the legislature over educa­

tion in the Commonwealth, so long as it acts within the 

framework of the Federal and state constitutions is 

plenary.11 

a) The Attltu.de of the Legislature toward Educa­

tion.- The legislature has always been conscious of its 

role in education and has recognized the Importance of 

universal education to a democracy. The preamble to an 

Act of 1789 shows this attitude clearly$ 

1 1 Thomas &. Cooley, opfclt.t pp.1-6. 

http://Attltu.de
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Whereas the Constitution of this Common­
wealth, hath declared it to be the duty of the 
General Court to provide for the education of 
youth and whereas a general dispensation of know­
ledge and virtue is necessary to the prosperity 
of every state, and the very exlstenoe of a 
Commonwealth ...1Z 

The second portion of this preamble emphasizes the 

principle that It is the duty of the legislature to enact 

lawg which further the Interests of the state and that 

the good which comes to individuals as an accompanying 

feature of the enactment Is of secondary importance. 

In matters pertaining to education, the courts 

have consistently ruled that this principle applies not 

only to the legislature but also to the agent which it 

has created for the purpose of accomplishing Its mission 

to educate, the local school committee. 

When a superintendent of schools who had displayed 

superior ability in the administration of the schools, 

but had been unable to maintain harmonious relations with 

the school committee was discharged and petitioned the 

court to reinstate him, the court ruled that regardless 

of his competency, and regardless of where the responsi­

bility for the lack of co-operation might lie, a better 

school system could be obtained where there was a spirit 

of harmony and oo-operatlon, between the superintendent 
i- i -•—'—r—'———" 

** Acta of Massachusetts, 1789, Chapter 19. 
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and the school oommittee. The oourt went on to declare 

that "... the oommittee in deciding whether a teacher or 

a superintendent shall be removed are bound to aot for 

the best interests of the town and the welfare of its 

public eohools".13 

b) The, LfgJUlaUV»,MethM 9f %ftrOlli,^K ..ffftfltoiU-

Kaving the inherent authority to operate the schools of 

the Commonwealth as i t saw f i t , the legis la ture has dele­

gated a large share of the responsibi l i ty for the actual 

operation and supervision of the schools to three subordin­

ate agents: the town, the s tate department of education; 

and local school committees. 
14 The town is required by statute to maintain schools, 

and to provide the school committee with the funds whloh it 

requests for their operation.18 Here the responsibility of 

the town ends. The state department of education functions 

largely as an administrative and supervisory body with 

little authority and limited discretion. The Commissioner 

of Education Is authorised to supervise "all educational 
16 

work supported in whole or in part by the government*. 

15Toothaker v. School Committee of Rockland. 256 
Massachusetts 592. 

1 4 Oeneral Laws of Massachusetts (Tcr.Sd.). Chapter 71, 
Sections 1, 4. 

1 6 Xblft.f Chapter 71, Section M . 
1 6 Ib^d.. Chapter 69, Section 1. 
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Insofar, however, as the regular public schools are concer­

ned, his duties involve the encouragement rather than 

coercion of local authorities towards better educational 
17 

practices. The department is charged speclfloally vith 

the collection and distribution of certain records, chiefly 

dealing with attendance,18 and with the general supervision 

of the manner in which all schools within the Commonwealth, 

private as well se public, comply with the law. 

It Is to the local school board, however, that 
19 

the "general charge of all public schools* has been 

delegated. From the earliest times it has been the policy 

of the Commonwealth 
... to establish a board elected directly by the 
people separate from other governing boards of the 
several municipalities and to plaoe the control of 
public schools within the Jurisdiction of that 
body unhampered as to details of administration *n3 
not subject to review by any other board or tribunal 
as to acts performed in good faith ...^O 

The key words of tails quotation taken from the 

decisions of the Supreme Court of the Commonwealth in the 

case of Leonard v. Springfield. *not subjeot to review by 

any other board or tribunal as to acts performed in good 

faith*, are indioative of the scope of the powers possessed 

1 7 General Laws of Massachusetts.(Ter.$d.), Chap­
ter 69, Section 1. 

1 8 Ibid.. Chapter 72, Sections 1,3,4,5,6, and S. 
TO 

Xbfrd. T Chapter 71, Section 37, 
8 0 h*mimA,A,,3m%mt\^l&* S41 Massachusetts 329. 
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by the school committee and of the broad latitude granted 

to It In tho conduct of the education at the loosl level. 

This Apparent autonomy of the school committee3, 

however, can be misleading. While it Is true that the 

breadth of power granted to the local committees \v,r, been 

unusual, the legislature retains now, m& during all 

periods has retained, complete authority over educptien in 

the Commonwealth. 

The totality of this authority is prob<?bly best 

demonstrated by the fact that control of the schools was 

originally granted to the selectmen of the town,^1 taken 

from them and glvon to district school committees,^ and 

returned again to the town school committees.^5 

When 9. taxpayer, who felt that he was being 

unjustly taxed for the support of the schools24 contested 

the legality of the latter move, the court declared: 

This objection is not well taken. The 
laws in question were enacted in the legitimate 
exercise of that power by which the legislature 
may require the performances of certain public 
duties by different municipal or political agencies 
at its discretion. Before the enactment, sohool 
districts were indeed quasi-corporations with the 
power to hold property, to raiae money by taxation 
for the support of schools, and with certain 
defined public duties. But they wore public and 
polltleal as distinguished from private corpora­
tions, and their rights and powers were held at 
the will of the legislature, to be modified or 
abolished as public welfare might require. The 

22 Acta of Massachusetts. L̂7ff9r Chapter 19, Section 2 
m Ibid.. 1869, Chapters 110, 423. 
•^ ftgMigtggs^ Sttenqoyr 113 Massachusetts 40. 
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property held by them for publio use was subject 
to sueh disposition in the formation of the 
objects for whloh it wag held, as the supreme 
legislature might see fit to make.So 

Hence, while the legislature of the Commonwealth 

has seen fit to delegate broad powers to local school com­

mittees, it has not relinquished. Indeed It cannot relin-

26 
cuish, any of its inherent powers. $hat authority it hag 

delegated, it oan rescind, alter or reclaim. 

Perhaps the most striking example of the power of 

the legislature is found in a recent decision of the court 

in the case of Gorman v. Peabody.27 The legislature. In 

1916, granted to the city of Peabody a new charter bearing 

a referendum provision,*8 Under the terms of the charter 

a petition of protest against any "measure" or part there­

of passed by the city council or sohool committee, signed 

by a prescribed number of registered voters, and submitted 

within twenty days after the passage of such measure, ren­

dered the measure inoperative. It was obligatory t&en on 

the council or committee to reconsider the challenged 

measure and "entirely annul, repeal, or rescind*lt; or 

submit it to the qualified voters of the city, who must 

P9.BB or reject it by a majority vote. 

On October 2, 1941, the school Committee voted to 

increase the salary of each publio school teacher then 

25 nawson y. spgnoarr 113 Massachusetts 45. 
26 Thoaas M. Cooley, op.olt1r pp 284-239. 
2 7 Gorman v. Peabodyr 212 iiagg&ehngeUg 560. 
2 8 Acts of Massachusetts. Special Statute, 191Bf 

Chapter 300. 
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employed by the city two hundred dollars effective January 1, 

1942. On October 18, under the authority of the Act to 
29 

Incorporate the City of Peabody a petition of protest, 

signed by the required number of registered voters was pre­

sented to the Committee. The said Committee, failed "con­

trary to the provisions of Special Statute 1916, Chapter 

300* to annul, or repeal, or rescind the measure, Mid 

failed to request the city council to have "said vote or 

measure" submitted to a vote of the qualified voters of the 

city fts required by the provisions of "said Chapter 500*. 

On November 19, the committee presented Its bud­

get to the mayor as required by General Laws. Chapter 44. 

30 

Section 31A. including the amount required to pay for the 

salary increases. The mayor refused to include this amount 

in his budget. Gorman and others, beinp ten or more tax­

able inhabitants of the City of Peabody, petitioned the 

court under authority of Chapter 71. Section 54.31 to com­

pel the city to include In the budget the amount requested 

by the school committee. 
In rendering itra decision, the court said,32 

When the legislature In 1916 gave the legal 
voters of the City of Peabody the opportunity to 
decide whether they would accept or reject the 
proposed charter, It must be held to have been cogni­
sant of the long line of decisions in this Common­
wealth that had uniformly upheld the statutory 

29 Acts of Massachusetts. Special Statute 1916. 
Chapter 300. 

30 General Laws of Massachusetts (Ter.M.h Chapter 
44, 5, Section 31A. 

31 General Laws of Massachusetts (Tor.Ed.). Chapter 
71. Section 34. 

"US mmm^f, P^body, supra, p. 569. 
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powers of sohool committees, and when the provision 
for the proposed referendum was inserted in the pro­
posed charter, it was for no idle purpose, nor was 
It a mere gesture. Provision was made for a protest 
against a "measure" or any part thereof, the word 
"measure* in connection with the school committee 
being defined as a resolution, order or vote. If, 
despite this referendum provision, the school com­
mittee, in the proper exercise of its statutory 
duties is supreme, then the referendum provisions 
would have little, if any, application. They derive 
their i>ower in the first instance from the electorate, 
and, if the legislature, in its wisdom sees fit to 
provide a reasonable and oroper check upon the exer­
cise of their statutory duties, such provisions 
mugt be upheld. 

This decision, limiting as it does, the scope of 

power of the local school committee in the face of three 

centuries of tradition,3*5 gives a clear indication of the 

relationship between agent and master ss aoplied to the 

local school oommittee and the power which created It, 

maintains it, and which by an act can limit or abolish 

It — the legislature. 

4. The Courts and Education 

Although the management of education is exclusively 

a function of the legislative branch of the government of 

the Commonwealth, It must exercise its authority within the 

framework of the Federal and state constitutions. Conse­

quently the Supreme Court of the United States and the 

Supreme Court of Massachusetts have exerted strong influenoe 

upon educational policy. 

Leonard v. Onrlngflgld, supra, pp.529-530. 
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A) The Supreme,, .Court of , the Upjtfft fltftftffg.- The 

Supreme Court of the United States has acted in educational 

matters only when the constitutional rights of an indivi­

dual or corporation have been Impaired. Even with this 

restriction the Supreme Court has been petitioned to rule 

upon the constitutionality of the enaotments of the several 

legislatures and their agents on scores of occasions. 

While eaoh decision has been concerned with a matter of 

considerable importance, and while each has helped to 

clarify the role of the various state legislatures with 

regard to the nature of the control which they exercise 

over education, an exhaustive study of these decisions 

would be beyond the soope of this thesis. Consequently, 

an effort hag been made to classify these decisions into 

three major categories: decisions involving individual 

rights, the relationship between church and state, and 

the segregation of public sohool pupils by race. Prob­

lems involving the first category have generally been 

deoided on the basis of the interpretation of the Four-
34 

teenth Amendment; those involving ohuroh-state r«latlon-
35 

ships on the interpretation of the First Amendment. The 

third category, segregation, could logically be Included 

3 4 The Constitution of the United States. Article 
of Amendment XIV, 

3 8 Ibid.e Article of Amendment I. 
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in the firet. Deoisiona here have involved the Fourteenth 

and the Fifth Amendments.36 However, deoiglons in this 

area, particularly those of recent months, have such Impor­

tant Implications to the future of public education In the 

United States that separate treatment seems Justified. 

From these major classifications, key deolsions, 

whloh represent the present thinking of the court, have 

been seleeted for presentation here. Because of the impact 

which they have had on the publio schools, not only of the 

Commonwealth, but of her sister states as well, the situa­

tions whloh brought these problems before the court, and 

especially tho thinking of the courts are presented in as 

much detail as the limitations of this thesis will permit. 

The rights of tfte,individual. - The right of the 

parent to determine the type of education which he wishes 

his child to reeelve was enunciated clearly in a decision 

involving an Oregon statute in 1925.S7 

Xn November, 1932, the legislature of the state of 

Oregon enacted The Compulsory Education Aotvo which was to 

become effective on September 1, 1906. The law required 

ertsrf parent, guardian, or other person having control or 

charge or custody of a child between the ages of eight 

and sixteen years to send him "to a public school for the 

3 6 The Constitution of the United States. Article© 
of Amendment XXV and V, 

3? glejeoCf Governor of Oregon et al. v. Society of 
Sisters, 268 US 510. 

3 8 Oregon Laws. 1922r amendment to Section 5259, 
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period of time a publio school shall be held during the 
39 

current year* in the district in whloh the child resided, 

unless he had completed the eighth grade. 

The Society of the Slaters of the Holy Names of 

Jesus and Mary, end the Board of Trustees of the Hill Mili­

tary Academy (a companion case whloh was decided in the 

same hearing)*0 each of whom had successfully conducted 

schools within the state over a long period of time, sought 

an injunction to the implementation of the act on the 

grounds that they were being deprived of liberty and pro­

perty without due process of law as guaranteed by the Four­

teenth Amendment. 

The injunction was granted and was later upheld 

by the Supreme Court of Oregon. The State appealed the 

cage to the Supreme Court of the United States. In upholding 

the decision of the lower courts, the Supreme Court adjudged 

the Act of 1922 as "unreasonable" Interference with the 

liberty of parents and guardians to direct the education 

of their offspring. The clear-cut statement whloh follows 

settled once and for all time the place of the parent in 

education. 

5 9 Pierce v. Society of Slaters, fl.upre,, p.534. 
4 0 Plo.rog,, QQVfgflor gf Oregon, ft ^ . y , The Board, p,f, 

Truetees of Hill Military Academy. 268 US 510. 

4 1 The Constitution of the United States. Article 
of Amendment XIV. 
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The fundamental theory of liberty upon 
which all governments In this Union repose excludes 
any general power of the state to standardize its 
children by forcing them to accept Instruction 
from publio teaohers only. The child la not the 
mere creature of the state; those who nurture him 
and direct his destiny have the right, coupled with 
the high duty, to recognise and prepare him for 
additional obligations.42 

The right of the individual specifically to teaoh 

sohool and In general to follow the normal pursuits that 

are essential to happiness Is well illustrated in Meyer v. 
43 

the State of Nebraska. The Nebraska legislature enacted 

a law44 which prohibited any teacher in any private, 

denominational, parochial, or public sohool from teaching 

any subject to any pupil or group of pupils, in any language 

other than English; and forbade the teeohing of any foreign 

language to any pupil prior to the time that he had completed 

the eighth grade. 

Meyer was tried and convicted of teaching the sub­

ject "reading* in the German language to a ten-year-old 

boy who had not completed the eighth grade. When, upon 

appeal to the Supreme Court of Nebraska, his conviction 

was upheld, he appealed to the Supreme Court of the United 

States on the grounds that his right to teaoh was being 

Jeopardised, and that consequently, he was being deprived 
4 2 Pierce v. 9oclety of Sisters, supra, p.535. 
4 3 Meyer v. State of Nebraskaf 262 US 300. 

4 4 Nebraska. Laws of 1919r Chapter ?A9. 
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of hlg rightB without *due process of law" as guaranteed 

by the Fourteenth Amendment. 

In giving its decision, the court stated at the 

outset that the decision must rest on the answer to the 

question, "whether the statute, as construed and applied, 

unreasonably infringes the liberty guaranteed to the plain­

tiff ... by the Fourteenth Amendment*.45 The Fourteenth 

Amendment states in part that no state shall "deprive any 

pereen of life, liberty, or property without due process 

of law".46 In giving its decision, the court included the 

following: 

Liberty denotes not merely freedom from 
bodily restraint but also the right of th© indivi­
dual to engage in any of the common occupations 
of life, to acquire useful knowledge, to marry, 
establish a home and bring up children, to worship 
God according to the dictates of his own conscience, 
and generally to enjoy those privileges long recog­
nized at common law «« essential to the orderly 
pursuit of happiness by free men.47 

After classifying teaching as common, and indeed a commen­

dable occupation in life, the court went on to say * ... his 

right ... to teach and the right of parents to engage him 

to instruct their children, we think are within the liberty 

of the amendment".48 The court concluded its decision by 

4 S Meyer v. State of Nebraska. supra, p.399. 
4 8 The Constitution of the United States. Article 

of Amendment XIV. 
4 7 %gygr v* 3tate of Nebraska, supra, p.399. 
4 0 ibid.. p.400. 
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explaining, as it frequently does, the reagoning behind 

its deoieion: 

That the state may do much, go very far, 
indeed, in order to improve the quality of its 
cltirons, physically, mentally and morally, is 
clear; but the Individual has certain fundamental 
rights which must be respected. The protection 
of the constitution extends to all, to those who 
speak other languages as well as to those born 
with English on the tongue. Perhaps it would be 
highly advantageous If all had ready understanding 
of our ordinary speech, but this cannot be coerced 
by methods whloh oonfliot with the constitution ... 
a desirable end cannot be promoted by prohibited 
means.*8 

Although the Supreme Court of the United States 

is fallible and occasionally renders decisions which 

seem difficult to reconcile with other decisions, the 

general application of the principle found in the last 

sentence of the preceding paragraph has given to oltlseng 

of the United States a type of personal protection hereto­

fore unknown in history. 

The constitutional rights of the individual 

teacher as well ae other publio officers and state employees 

was the basis of a 1952 deoieion of the Supreme Court in 
fin 

the ease of Vleman et al. v. Updergraff et al. 

The legislature of the state of Oklahoma paseed a 
•£<• 

statute in 1951 requiring a l l publio officers and state 

•aployeee to certify under oath tha t they were not then and 
w Never v. Nebraska, sqpra,, p. 401 
5 0 Wloman H a l v. Updergraff a t a l , . 344 US 183. 
6 1 Oklahoma'ffatutea. 1951r Tit.51, Sections 37.1-

37*8. 
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had not been for the five years immediately preceding, mem­

bers of, or affiliated with, organizations listed by the 

United States Attorney-General or other authorized agencies 

of the federal government, as communist front or subversive 

organizations. 

when certain members of th® staff of the Oklahoma 

Agricultural and Mechanical College refused to teke the 

oath, action *'as pressed in the Oklahoma courts to halt 

their salaries. Ttefeated In th© state Supreme Court, th© 

professors appealed to th© United States Supreme Court. 

In over-ruling the state court, the Supreme Court 

pointed out thgt democratic government must defend Itself 

from the threat of disloyalty but must do so "without 

infringing the freedoms that ©re ultimate values of all 

52 
democratic living*. 

The statute in question was adjudged a violation of 

the "due process* clause of the Fourteenth Amendment, "by 

reason of an indiscriminate classification of people who 

had belonged to such organization®, knowingly, «nd those 

63 

who had belonged unknowingly." 

Church and state.- Several of th© original thirteen 

states **ere founded by men who had left Europe in order to 

escape religious restrictions of one form or another, With 
5 2 nmm ft Updergraff, ,,a,u,&ra,, p. 186. 
53 Ibid., p.191. 
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this experience of their anoestors in mind, the framers of 

the Constitution took steps to prevent such situations 

from arising in the United States. This end was accompli­

shed by the insertion of the First Amendment to the Consti­

tution, whloh states in part that "Congress shall make no 

law respecting an establishment of religion, or prohibiting 

the free exercise thereof;". 4 

A number of Interesting educational cases have 

reached the Supreme Court on the basis of alleged viola­

tions of the First Amendment. 

Several state Supreme Courts, Including that of 
55 

Massachusetts, had been asked to pass Judgement on the 

policy of compelling students to salute the Flag of the 

United States. A 1942 decision of the United States Sup­

reme Court in the case of West Virginia State Board of 

56 
Education et al. v. Barnette et al. settled the matter. 

The Legislature of the State of West Virginia 
an 

passed a law In 1941 which required that certain courses, 

5 4 The Constitution of the United States. Article 
of Amendment I. 

5 8 Nlcholls v. Lynn. 297 Massachusetts 65; Common­
wealth v. Johnson. 309 Massachusetts 65. 

Bnrnette 

5 6 West Virginia State Board of Education et al. v. 
et al.. 319 US 624. 
8 7 ^est Virginia Code. 1941 Supplement, roc,1734. 
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which were intended to bring about a b*ttor understanding 

of the privileges and responsibilities attendant upon 

American citltenship, be taught in all of the schools of 

the state. A local board of education •wont a step further 

find made a rule requiring all pupils to participate in « 

pledge of allegiance to the flag. Failure to comply vis 

classified as insubordination and resulted In expulsion. 

Since the etnte h?fl a compulsory attendance law, the parents 

of pupils failing to attend under those circumstances «ere 

guilty of a misdemeanour and weri? liable to 3 fine and/or 

imprisonment. 

The »ppelleos wore members of the rellpious ^ect 

known as Jehovah's "'fitnesses, tmonp their beliefs was 

Included ? liberal interpretation of Chapter twenty, verses 

four and five of the Book of Exodus, "Thou shalt not make 

unto thee any graven Image, or any likeness of anything 

that la in heaven above, or that Is In the earth beneath, 

or thftt is in th© water under the earth; thou shalt not 

bow clown thyself to thorn nor serve them*. 

They considered the flag rs an "image1' within tho 

scope of thl«5 command and refused to salute it. 

In deciding In favor of the appellees th© court 

said, 

•<l'ho question is) ... whether such n ceremony BO 
touching matters of opinion and political attitude 
may be imposed upon th® individual by official 
authority under powers committed to ,->ny political 
organization under our constitution ...se 

~ n^ %JXmlaA& y.*JfeypQ,$to„g;t jsq., *mpraf p.629, 
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... If there Is any fixed star In our 
constellation, it is that no official, high or 
petty, os»n prescribe what shall be orthodox In 
politics, nationalism, or other matters of opinion, 
or force citizens to confess by word or act their 
faith therein . ..B* 

... W© think that the action of the local 
authorities in compelling the flag salute and 
pledge transcends constitutional limitations on 
their power and invades the sphere of intellect 
and spirit which it is the purpose of the First 
Amendment to our constitution to reserve from all 
official control. 6 0 

Ae a result of thin a o d s l o n , although many states, 

including Massachusetts, 6 1 atlll have statutes which require 

teachers, periodically, to lead their pupils* in *> pledge 

of allegiance to the flag, no pupil may be compelled to 

take part in the ceremony. To date no teacher has refused 

to comply with the statute. It is Interesting to conjecture, 

in the light of this deci?ion, what the opinion of the 

courts vould be If such p situation were to arise. 

The First Amendment has figured In three recent 

actions involving the extent to which co-op©ration between 

state schools and religious organizations! is constitutional} 

Everson v. The State Board of. Education,?2 MoCollum v. The 

Board of Education of Champaign County. g 3end gpraoh et *\s jr.. 

Clausen, ,etf a } . 6 4 

5 9 WejBj, Virginia, v, Bornette, supra,,,, p.642. 
6 0 Ib id , , p.642, 
6 i Ceneral Laws of Massachusetts (Ter.£d.), Chapter 71, 

Section 69. 
62 Everson v. The Stat© Board of Education. 330 US 1. 
6 3 f l l l n o l a ex r e l . MoCollum v. Board of Education of 

aobyoo> Dis t r i c t No. 7l^Chamx?al$m county. Xllihols. et, ..aUT 
333 US £03. 

\&1.„.,V, Clausen et a^., 343 US 306. 
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Sverson v. The State Board of Sduoatlon, Involved 

a New Jersey Statute65 which authorized local school dis­

tricts to make rules and contracts for the transportation 

of pupils to and from school. 

Under the authority of the said statute, th© 

State Board of education authorized the reimbursement to 

parents of money which they had spent for the transporta­

tion of their children to and from school on the regular 

commercial transportation system, h portion of this money 

was refunded to the parents of pupils who were attending 

parochial schools. 

The appellant filed suit challenging the right of 

the State Board of Education to reimburse the parents of 

children attending parochial schools, on the grounds that 

the practice violated the Fourteenth Amendment by "author­

izing the state to take th® private property of some and 

to bestow it on others, to be used for their private pur­

poses*;66 and the First Amendment by "forcing inhabitants 

against their will to help to support schools which taught 

the Catholic Faith*.67 

Citing Cochran v. fm Louisiana •state Board of 

Education is precedent, the court declared that legislation 

which facilitated the opportunity of a child to receive a 

secular education serves a public purpose and th*it the 
III! mi IMI-I- I 1 " ' ' — — * * * — " * » 

66 New Jersey Laws. 1941. chapter 191, p.581. 
6 6 %veraon v. State Board of Education. mR£&» P.&. 
6 7 Ibid.. v.6. 
6® Cochran v. Louisiana, k t a t e 3oar& of -Sdueatlon. 

281 ITS 570, 
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case at bar must be considered in such light. 

The court denied tho applicability of the Four­

teenth Amendment to that situation by pointing out that, 

when changing locnl conditions led state '-uthorltlos to 

feel that it was expedient to provide cervices for citizens 

which had not heretofore been provided, the Fourteenth 

Amendment was no bar to tho exercise of their -inherent 

power to so act. vith regard to the alleged violation of 

the First Amendment the court said, 

New Jersey cannot consistently with the 
"establishment of religion" clause of the First 
Amendment contribute tax-raised funds to 'the sunoort 
of en institution whloh teaches the tenets and faith 
of any church. On the other hand, the other language 
of the amendment commands that New Jersey cannot 
exclude Catholics, Lutherans, Moharassedsne, Baptists, 
Jews, Methodists, non-believers, Presbyterians or 
members of any other faith, because of their faith. 
or lack of It, from receiving the benefits of public 
welfare legislation.69 

...we oannot say that the "Irat Amend­
ment prohibits New Jersey from spending tax-raised 
funds to pay the bua fares of psroohlal school 
pupils as a part of a general program under whloh 
It pays the fajres of pupilu attending public -nd 
other schools. ° 

Having delivered its decision in essence, the court 

then undertook to analyze the contention of the plaintiff 

that the First Amendment commanded a complete cleavage of 

church and st*te. The suggested interpretation, they 

SfrffWfl v. ,9,tftt« Bqard, jmpffis, p.16. 

Ib id . , p.17. 
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pointed out, when pressed to Its ultimate conclusion, could 

deprive citizens in the pursuit of theirrollplous activities 

of all public services. The policeman directing traffic 

that they might enter their churches for services, the 

firefighter protecting church property, the municipal 

street, water, and sanitation departments, and other state 

supported public service Agencies would all act illegally 

when they contributed their services to a religious group. 

Of course, cutting off church schools frora 
these services, so separate and so indisputably 
marked off from the religious function, would mak® 
it more difficult for them to operate. But such is 
obviously not the purpose of the First Amendment. 
That amendment requires the state to be neutral in 
It relations with groups of religious believers and 
non-bellevers; it does not require the state to be 
their adversary. State power is no more to be used 
so as to handicap religions than it Is to favor 
them.71 

The court actually settled this case on the princi­

ple that, the state of New Jersey had the inherent right to 

enact social welfare legislation; but that once It had 

enacted such legislation, It could not, without violating 

the Fourteenth Amendment, exclude any segment of Its popu­

lation from the benefits of such legislation by virtue of 

a religious distinction. 

Having given its decision, without being forced to 

go into the essence of the First Amendment, the Court then 

undertook gratuitously to give at least a partial inter­

pretation of the First Amendment. This was eooewhat of a 
, • -II r i *~-
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departure from customary procedure, nhloh Is to consider 

only A situation specifically before It, -md to refuse 

ruling on a hypothetical situation. 

Thi* opinion, freely offered, In the ey*»® of at 

least one of the Justices,72 oone back to haunt the court 

five years later. 

The decision handed down in 1947 In the case of 

McCollua v. School district No. 71 was one of the most 

controversial of modern times. The Board of Education of 

iseaool District i*o. 71, in Champaign County, Illinois, 

adopted a program in 1940 by which clergyman of the Pro­

testant, Catholic, and Jewish faiths entered the sohool 

buildings once each week for the purpose of instructing 

in the tenets of their respective religious faiths. Reli­

gion classes were of thirty ralnutes duration and were 

arranged to coincide with the atudy periods of th© schools. 

Upon the written request of parent or guardian, pupils 

were released from their secular classes during that time 

to attend religious classes in the religion of their 

choioe. Pupils '»hop« parento did not choos® to have them 

attend a religious class remained behind in the regular 

secular clashes. 

7 2 &verson v. tot ate Board. ,a«| t p. 18. 
7 3 MoOollua v. school district rfo.71. dissenting 

opinion of Kir. Justice Reed, 
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The plaintiff, a Mrs. Vashtl McCollum, brought 

action against the Board of Kduoatlon on the grounds that 

this "Joint public-school religious-group* program viola­

ted the First and Fourteenth Amendments to the United 

States Constitution. The Courts of Illinois upheld the 

Board of Education and the plaintiff applied to the United 

States Supreme Court, 

In delivering its decision the oourt asserted 

that the facts of the case showed "the use of tax-supported 

property for religious instruction and the close co-opera­

tion between the sohool authorities and the religious coun­

cil in promoting religious education*'.74 The decision vent 

on to say tn*t, under the circumstances, the compulsory 

sttendonoe law of th© State of Illinois was undoubtedly an 

aid to religious education, and that there was, beyond all 

question, "a utilisation of tho tax-established ?n& tax-

supported school gysten to aid religious groups to spread 

their faith1.75 Th® oourt then said that the program in 

question fell "squarely under the ban of the First Amend­

ment".76 The court explained its decision by citing 

avaraon v. State Board of Mucatlon. 

7 4 MeCollum v. aohool Dietriot No.71, 333 US 20?, 
7 8 Xbfrl.. p. £10. 

i1Hli"'ffiWlV 
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Neither a s t a t e nor the Federal Govern­
ment oan, openly or sec re t ly , p a r t i c i p a t e in the 
a f f a i r s of gny r e l i g i o u s organlnat lcn or groups 
and v ice versa . In the words of Jeffarson, the 
clause against the establishment of r e l i g ion by 
law was Intended to erect "a wall of separat ion 
between church and s t a t e " . 7 7 

Cri t ic i sm of t h i s decision stemmed chief ly from 

the I n t e r p r e t a t i o n of t h i s Jeffersonion phr«s«, th-? *vt«ll 

of separa t ion" between ohuroh and s t a t e . Thf» d issent ing 

opinion of Mr. Jus t i ce Reed examines t h i s inter} ro t a t ion 

and con t r ag t s i t with the s p i r i t of the decis ion handed 

down i n averson v. The Sta te Board of Education. In view 

of the oontrovergy which t h i s decis ion provoked portion3 
78 of h i s d i s sen t ing opinion are being included in f~>r>endi* 0. 

Four yeore l a t e r , £orach e t a l . v. Clausen, ^ , n,l. 

posed another s i t u a t i o n In whloh the court wag forced to 

determine to what extent the church and the s t a t e might 

co-opera te . 

The Board of Education of the City of New Xork 

e s t ab l i shed a re leased time program for the r e l ig ious 

education of publ ic sohool ch i ld ren . Under the provi­

sions of th© program, pupi ls were, a t the request of p - r en t s , 

re leased from th© publ ic j-.chool^ one hour errrly one $ny ?i 

week to a t tend r e l i g ious c lasses in the fnl th of t he i r 

choice. 

7? jfltgoJLlHE-Jla^gStopI Rl8lfrUOft*7,iU Wm* P»18., 
Ci t ing SfrersQn v. State Board of Education. 350 Us 15. 16. 

7® JBflgjflAwp \n ^fthgflfl, ..vftgtrJtftt tin>21$ opinion of 
Mr. J u s t i c e Heed, pp 238-£§6. 
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Xornch and others sought a review of the action 

on the grounds that the program violated the First Amend­

ment to the Constitution of the United States by placing 

the weight and influence of the public schools behind a 

program of religious education. He further charged that 

public sohool teachers were directly involved in the 

program by virtue of th® fact that they kept a check on 

the pupils released, and confirmed the attendsnee of said 

pupils at the religious schools. He maintained that the 

regular classes came to a virtual halt when the students 

left for the religious school. "The school*, he said, 

"is a crutch on which the churches are leaning for support 

in their religious training• without the co-operstlon of 

the sohool© this 'released time* program, like the on*? in 
80 the McCollua case, would be futile and Ineffective", 

The court, in announcing Itg decision, declared 

that the program wag unconstitutional only if the City of 

Hew Xork had prohibited "the free exercise of religion", 

or had made a law "respecting an establishment of religion" 

in violation of the letter or the spirit of the Fir.'t 

Amendment.®1 

Commenting that religious olaeees wire held out­

side of the school buildings, and that attendance or non-

attendance at religious Instructions wee a matter of free 

8 0 zejcaoh, ejt al- •.. Clemen et al. f 340 US 306. 
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choice on the part of parent and the pupil, the court said 

that it would take "obtuse reasoning to inject sny issue 

of the "free exercise' of religion Into the ... case".?'** 

Moreover ... the court stated ... we do 
not see how New York by this type of "released 
time" program has made a lav respecting an establi­
shment of religion within the meaning of the First 
Amendment ... There cannot be the slightest doubt 
that the First Amendment reflects the philosophy 
that Church and State should be separated. And so 
for as Interference with the "free exercise" of 
religion and on "establishment" of religion are 
concerned, the separation must be complete and 
unequivocal. The First Amendment, however, does 
not say that in every and all respects there shall 
be a separation of Church and State. Rather, It 
studlougly defines the manner, the specific ways, 
In which there shall (be) no concert, or union, or 
dependency one on the other. That is the common 
sense of the matter. Otherwise the state and 
religion would be aliens to each other — hostile, 
suspicious, and even unfriendly. Churches could 
not be required to pay ©von property taxes. Muni­
cipalities would not be permitted to render fire 
or police protection to religious groups. Follee-
men who helped parishioners Into their places of 
worship would violate the constitution. Prayers 
in our legislative halls, the appeals to the Al­
mighty in the message of the Chief Executive; the 
proclamation making Thanksgiving Day a holiday; 
"so help me God" in our courtroom oaths — these 
and all other references to the Almighty that run 
through our laws, our public rituals, our cere­
monies, would be flouting the first Amendment. A 
fortuitous atheistic or agnostic could even objoot 
to the supplication with which the Court opens 
each session: "God„love tho United Stateo and this 
Honorable Court".00 

Zorach et al. v. Clausen et al.. p.309. 

Ibid., p.313. 
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C o n t r a s t i n g t u i u d e c i s i o n witn t h e d e c i s i o n in the 

Mcoollum c a c e , the c o u r t I n o rde r t o make i t s i n t e r n o t a ­

t i o n c l e a r , saici. 

I n th© .iaCollua case t h i olaaarooran vavi. 
ueed for r e l i g i o u s i n s t r u c t i o n s and t h e f o r c e of 
the p u b l i c school WJU used t o promote tlv-t l n s t c u o -
t l o n . Here , a s we have s a i d , the p u b l i o schools do 
no mors t h an accommodate t h e i r schedules to a p ro ­
gram of o u t e i d e r e l i g i o u s i n s t r u c t i o n . We fol low 
the ^ S o l i u m c^sc , b u t w-3 cannot sxpnnd i t t o covar 
t h e p r e s e n t r e l e a s e d t ime program u n l e s s s e p a r a t i o n 
of Ohurch and S t a t s mean; t i n t p u b l i c i n s t i t u t i o n s 
can make no ad jus tments of t h e i r schedu les t o 
eooommadate the r s l l g l o u a r.seds of t h e p e o ^ l o . «•? 
cannot r ead I n t o the B i l l of R i g h t s such a p h i l o ­
sophy of h o s t i l i t y to r e l i g i o n . 5 4 

fcr. J u s t i c e Jsokscn -ii r e n t e d ^ t r o i v l y a ^ i n ^ t 

t a i j ; d e c i s i o n . Fla a n a l y s i s of t n ; e f f e c t ,:>f tlv* i e r ^ h 

e x c i s i o n upon tne p r inc ip l e : - 1-̂ .id 3cvn In t.^s i .c^oHua 

case I s p r tBcnted In Appendix 2 . 

T_i« ne t r e s u l t of thoho t h r e e d e c i s i o n : , ^vercon, 

KoCollua and Zorach, 'tit 6 been to n&ke very c l e n r the t h i n k ­

ing of t h e c o u r t th*. t th© / i r - s t Amendment p r o h i b i t s ? i l 

p a r t i c i p a t i o n of th-.; c t ; t e In the r . f f a l r - of <* cnorol: o r 

cnui'che&. I x a o t l y whet c o n s t i t u t e s such p a r t i c i p a t i o n 

i s not a s c l e a r . 

R a c i a l S e g r e g a t i o n . - In May, 1954, she ;.ur,re»a3 

Court of t h e United « t r . t e s handed down a r>oriea of <lucl-

e lona concern ing the oroblem of s e g r e g a t i o n by r*ce In the 

p u b l i c s c h o o l s , which *re d e s t i n e d t o cause b a s i c cV-nw«g 

84 Zparch e t a l . v . Clausen gt a l . t t>.316. 

88 I M . J o ©Pinion of Mr. J u s t i c e Jackson , p . 3 2 4 . 
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In the educat ional p o l i c i e s of severa l s t a t e s , p r inc ipa l ly 

those ly ing in the gouthom par t of the nat ion. 

Four of the cases . Brown e t a l . v. Board of &duoa-

tAQh of Tftpe^t{Kqnenj), frrjUtKi etj.JhU ^ ^UiPfr, e t flJU 

(South Carol ina) f &ayls e t a,,!,, v, County pchppl ffparfl,,pf;, 

Prince Edward County e t a l , (V i rg in ia ) . and MJb^rJLjsJLAl*. 
86 

y. Beton e t a l . (Delaware) reached the court on appeal by 

the p l a i n t i f f s tha t they were being deprived of equal pro­

t ec t ion of the laws guaranteed by the .""ourteenth Amendment. 

In toe f i r s t three cases depr ivat ion was by reason of the 

re fusa l of public school a u t h o r i t i e s to admit negro students 

to the same schools vhich white ch i ldren at tended. In the 

fourth case, the Delaware case, negro students were being 

admitted to the public schools on an equal bas i s with the 

white pup i l s , but i t was intimated tha t they were being so 

admitted only because the schools for negroes were i n f e r i o r , 

and tha t as soon as they should be made equal t o the "white" 

schools , negroes would be forced to a t tend them. 

The s t a t e s Jus t i f i ed the policy of segregation on 

the ba s i s of the "separate but equal f a c i l i t i e s " doctr ine 

enunciated by the Supreme Court in th® os>s© of Flossy v. 

Ferguson In 1896. 

Brlggg e t al....VJ.,._gIliet,,et a l .ftqvlg ^t a l . v. , County 
§gJ|Qpi,lBpVd of Mm\J^W^^9m%Z^LM^t Gebhart e t a l . 
v . Bel ton .M_ALj 347 us 483 ( a l l included in vni dool f ion) . 

8 7 ^ e s a y v. Ferguson, 163 m 837. 
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In reaching Its decision the court reviewed the 

history of the Fourteenth Amendment, tracing its letter and 

its spirit from the time of its adoption In 1868, through 

***• Pleagy v. Ferguson decision, with its "separate but 

equal facilities" conclusion, down to the present time. 

After pointing out the importance of education to the nation 

88 

and the individual, the court posed for itself this ques­

tions "Does segregation of children In public schools 

solely on the basis of race, even though the physical faci­

lities and other "tangible" factors may be equal, deprive 

the children of the minority groups of equal educational 

opportunities?*89 The question was answered by the simple 

statement "We believe that it does".90 

Citing as precedent Siouel vf University of Qkla-

Miaa, ffweatt v. Fainter?2 and Mofcanrln v. Oklahoma tftate 

Regents.9g all recent cases in which It had been held that 

segregation of negroes at the graduate sohool level was 

inherently unequal, the court stated that t&e considerations 

which applied In these esses 

... apply with equal force to children In grade and 
high school**. To separate thsrn from others of simi­
lar age and qualifications solely because of their 
race generates a feeling of Inferiority as to their 
statue In the community that may affect their hearts 

m Brown v. Board of r^m.a%%Qn :>f foreK*.. etc.,, 
aupra. p.493 (quoted in part at page 2 of this thesis, comment 
of Mr. Chief Justice ^r&vrfm). 

89 |hl&. 
9 0!bj&. 
9 1 Signal •. Knlversify of Oklahoma,. 332 FS en. 
9 S Qweatt v. Fainter. 339 118 629, 
@ S McLaurin v. Oklahoma. 339 W 6?? 
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and minds in a way unlikely ever to be undone. 
The effect of this separation on tholr educational 
opportunities was well stated by a finding in the 
Kansas court which n^verth^l^ia felt compelled 
to rule against the Negro plaintiffs: 

"Segregation of white and colored children 
in public schools has a detrimental effect 
upon the colored children. The Impact 
is greater when it has the sanction of laws 
for the policy of separating the rac-'sa Is 
usually Interpreted as denoting the infer­
iority of the negro »rroup, A e<»nse of in­
feriority affects the motivation of a child 
to learn. Segregation with the -nnotion of 
law, therefore, has a tendency to retard 
the education *md rentnl develot>n-*nt of 
negro children and to deprive them of some 
of thr* benefits th<\y »ouW receive in a 
racially integrated school system?94 

•-'"h.-tever ra*y h»ve been th* extent of psychological 
knowledge at the time of Piessy v. Fergu son. this 
finding Is amply supported by nodern authority. Any 
language in Flossy v. Ferguson contrary to this 
finding is rejected. 

¥e conclude that In the field of public 
education the doctrine of "separate but equal" 
ha3 no place. Separate educational f.-.cllitl̂ g ^re 
inherently unequal. Therefore, we hold that the 
plaintiffs *md others similarly situated for whom 
the actions have been brought are, by reason of the 
segregation complained of, deprived of tho ^qual 
protectionof the laws guaranteed by the Fourteenth 
^raendraent.95 

Tho foregoing clear-cut decision mot the question 

of segregation In the public schools hena-on. It ended a 

system of education which has prevailed in most of the 

southern states slnoe the Civil Vhr, and in so doing it 

Brown v.. ..Board of Education of Tonefta,, supra,, 
p.494. 

95 JM1., P.495. 
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posed a serious problem of rajadjû traemt for these states. 

Realising the difficulties whloh the ©tates will encounter 

in effecting this reconversion, the Court hns not me yet 

set a deadline date for the completion of said reconversion. 

A companion oar1?, Bolllm? ct t?.l. y. Sharps et al. ® 

was decided in the some judgement, but was given separate 

treatment. Arising in the District of Columbia, where the 

Fourteenth Amendment is inapplicable, this case was decided 

along much the same lints as its companions, excepting 

that both plea and decision were based on the "due process* 
97 

clause of the Fifth Amendment. Summarizing briefly its 

reasoning in the foregoing oases, the Court said, "In view 

of our decision that the Constitution prohibita the states 

from maintaining socially segregated schools, it would be 

unthinkable that the seta© Constitution *:ould impose a 

lesser duty on the Federal Government,*9® 

b) She,.Supreme,,.OqurJ, tf„ ̂JMofrujefrlilU. - Ihe 

Supreme Court of M-ssgachusetts, like the United States 

Supreme Court, has acted In educational matters only in cases 

where a personal right is Involved, where there is improper 

usurpation of authority, or where there is dereliction of 

statutorily imposed duty. 

9 6 Bqlling et al, v. Shame at,al., 347 U3 483. 
9 7 The ConatltutJon of the United States. Article 

of Amendment V. (which places the same restriction on th© 
Federal Government that the Fourteenth Amendment places on 
the state governments.) 

98 &%U^m,x»,Mmw,t ®ms&$ p. 5oo. 
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When the constitutionality of the etatute09whieh 

compels the town to provide the financial support reques­

ted by the school committee for the sehoole was challenged, 

on the grounds that the nature of the statute gave to the 

courts functions of an administrative as well as a Judicial 

nature; the court answered. 

It (the statute) does not purport to trans­
fer to the Judiciary any question of expediency 
as to appropriations or to require the court to 
enter into consideration of municipal rolicy or 
the financial administration of a city or town. 
The Court, however, Is required to determine 
whether the requirements of (the statute) have 
been met.100 

The Courts will not Interfere In matters of policy. -

On many occasions, th© courts have been petitioned to over­

rule the decision of 9 school commltt©* In situations in­

volving matters of policy exclusively, but it has never done 

so. 

The cases of Barnard v., Shelburne103- <*m tfatson v. 
IDS 

CerebridgeAVft both Involving alleged unlawful exclusion from 

the public schools are exartples of the application of th i s 

principle. In B<?ra*>rd v. 9hg,lburne the t r i a l Judge charged 
9 9 general Laws of Massachusetts (Ter.ld.) Chapter 

71, Section 34, 98 Amended by Acts of 1939, Chapter $94, 
(The 1939 amendment radically changed the penalty for failure 
on the part of the municipality to support the publio schools, 
thus precipi ta t ing the above dispute.) 

1 0 0 Hayes v. Brockton. 313 Massachusetts 645. 
1 0 1 gernard vt ghelburnef 218 Massachusetts 19. 
1 0 2 Watson v. Cambridge. 157 'tog&aohugettg, 661. 
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the Jury to answer two q u e s t i o n s , 1 0 5 the f i r s t cuest ion 

being "was the p l a i n t i f f excluded from the publ ic schools 

of the town of ehelbume?" . The second quest ion woo, "If 

t he Jury answer tha t he was excluded from the public schools, 

what was the ground fo r exclusion?". The Jury answered to 

the f i r s t ques t ion, "He was"; and to th© second, "Hi® 

standing i n school not being high enough, such fac ta how­

ever , in th© minds of the Jury not sustained by the evidence". 

When the decis ion wag brought to the Supremo Sourt for r e ­

view, the Judges said 

I t would seem from th® l a t t e r par t of the 
answer of the Jury to the second quest ion tha t the 
t r i a l proceeded upon the theory that th® Jury had 
power to pass upon the Inquiry whether in fact t ie 
p l a i n t i f f was del incuent in hi© s tud ies , s»nd thus 
rev i se the conclusion of the school committee in 
t h i s r e spec t . But t h a t was a matter p la in ly out­
side t h e i r p r o v i n c e . 1 ^ 

In Watson v. Cambridge105 the court pointed out 

t h a t , alnee the general supervision of th® public schools 

w<5 3 imposed upon the sohool committee by s t a t u t e , the 

quest ion of whether the presence in a school of any i n d i v i ­

dual wtg det r imental to th® volfare of the school wa© one 

which the ooraaittee sua t answer; and that a® long as they 

1 0 3 liCTard, yt, ahelb^yna, mm» p.Sl. 
1 0 4 ftarnqr.a,, y,, ahg. j^rna, j?,u,pra, p .22. 
1 0 9 Vfttaon, y, C a m b r e l . ABBTA* 
1 0 6 Aots of 1866. Chapter ?^58, Mot ion 2, (Power 

l i e s now in General ^aws of Massachusetts (Ter .Sd . ) , Chapter 71 , 
Sect ion 34 . ) 
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honestly attempted to dlgoharge their statutory obligation, 

no "Jury composed of men of no special fitness to decide 

educational questions should ... be permitted to say that 
•.w * . « 107 their answer is wrong*. 

An unusual case in whloh the court was petitioned 

to change a method of classroom procedure was presented to 

the court as a tort action against th® town of Wakefield 

for the alleged unlawful exolusion of a high school pupil. 
108 

In Wulff v. Wakefield^ the plaintiff was a member of a 

bookkeeping class. The clerical work of correcting assign­

ments in the class was delegated by the teacher to a pupil 

who compared the written answers of the class with the 

answers in a "Key Book" and then marked them "right* or 

"wrong", ^hen an answer of the plaintiff was marked "wrong* 

she worked on the problem for ten days and then submitted 

it again. Once again the answer was marked "wrong". After 

working for another ten days on the problem, she submitted 

th© same answer to the teacher who said that it was "right". 

The parents of the plaintiff, explaining that their 

daughter had suffered much mental anguish and concern be­

cause of the error of the pupil corrector, requested first 

the principal, then the superintendent, and finally the 

school oomiaittoe to direct that only the teacher would cor-

root the work of their daughter. At the same time they 

1 0 7 tfgjjson ?f Caa^dgf, guqra, p.§03. 
X o a Wulf.f v. Wakefield, 221 Massachusetts 427. 
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protected in general, th® correcting procedure used in the 

class. When the two officials and the committee refuged 

to grant his request, the father then requested the commit­

tee to excuse his daughter from attending the bookkeeping 

class. This request was also refused. Absenting herself 

from the olase without authorisation, the girl was threa­

tened with suspension. Remaining obdurate, she was sus­

pended. Her father then petitioned th© court to reinstate 

his daughter, and to order that the method of correcting 

used in the bookkeeping class be changed. In ruling on the 

case, the court said, 

, . ***• *•** A R d vital question is not whether 
the plaintiff lg guilty of misconduct in refusing 
to attend her class, but whether a parent hag the 
right to say * certain method of teaching any 
given course of study shall be pursued. The ques­
tion answers itself. Were it otherwise, should 
several parents hold diverse ©pinions all must 
yield to one or confusion and failure follow. The 
determination of the procedure and the management 
and direction of puplle and studies in this Coramon-
wealtfe rests in the wise discretion and sound 
Judgement of teaohar and school committee, whose 
notion in these respects tjygot subjeot to the 
supervision of this court,*^ 

Although holding fast to the- principle that the 

court had no function to Interfere with the discretionary 

net of a sohool oommittee discharging its statutory obli­

gation, the court, in this cage, could not help commenting 

that the praotloe of pupil correction, although possibly 

unavoidable under the circumstanceg, was inadvisable and 

fraught with danger.110 

1 0 9 Wulff v. Nakefyild. p.429, 
3,10 Ibid., p.42t. 
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The. Trends iBtabllshed by. Key Seolslons.- As the 

decisions of the Supreme Court of the United ?tatos have 

established principles which have guided the motions of the 

sohool 'jy-3terns of the several states, so too hnve oortaln 

key decisions of the Supreme Court of Massachusetts guided 

the legislature of the Commonwealth and its agents in the 

conduct of education in the Bay State. 

Since the implications of these decision® vill be 

developed fully in succeeding chapters, " detailed civcus-

slon of them at this point would eeem to be Inappropriate. 

Kovever, decisions In key cases have -ieveloped 

three clearly discernible trends in the educetlonal prac­

tices of the state, and an enumeretlon of these trends 

would seem to be demanded here. The Important trends »v® 

these: 

1. Education is a function of the state nnd not of 
the local government.111 

2. The powers of local school committees have been 
very broadly defined.]1S 

Leonard v. Springfield. 241 Massachusetts 325; 
Decatur vf Peabody. 251 Massachusetts 82; Sohool District v. 
Taylor. 83 Massachusetts 49; Vltherington v. lyeleth. 24 
Massachusetts 106; Jewell v. Abblngton. 84 Knasflohusotts 592; 
Wood v. Hodflelfl. 123 Massachusetts 545; Rawson v. .Joenoarr 
313 Massachusetts 40; Ring v. Voburnr 311 Massaohuottr. 079; 
Qorm&n v. Peabody. 312 Massachusetts 569. 

1 1^ Cotter v., Chelsea. 329 Massachusetts 324; Ave-
rell v. IJewburyport. 241 Massachusetts 333; Qpillv v. Woburn. 
£4 Massachusetts (12 Allen) 127; Leonard v., Springfield. 241 
Massachusetts 325; James v. Mayor of Fall 'Bjlv.gr. 319 Massa­
chusetts 74. 

http://'Bjlv.gr
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3 . The r i g h t to education l e not an unqual i f ied 
r i g h t , but a r i g h t which imposes^uraon the 
benef ic iary ce r t a in o b l i g a t i o n s . 1 1 3 

i?um--nrry 

wnile the founding fa thers of the American Repub­

l i c saw f i t , In the i r wisdom, to reserve to eseh rer-nective 

s t ^ t e the r i g h t t o educate i t s o l t i a e n s , the Federal 

government has alwayg evinced n heal thy i n t e r e s t in the 

problems of education. 

The i?eople of th© Commonwealth of Massachusetts 

through the s t s t e cons t i t u t i on designated the nt^te l e g i s ­

l a t u r e as i t s agent in the eonduat of education. The 

lopi '3lature ha.3 from the e a r l i e s t d,«ys of the republic 

be«n awtxre of I t * r e s p o n s i b i l i t y in educational matter*? B.M 

ha*3 exercised the power, thus Inherent ly granted to I t by 

the Cons t i tu t ion , with vigor . Tt has delegated much of 

the r e s p o n s i b i l i t y for the conduct of tho schools to various 

agents ; notably, to the loca l echool committee. 

The Supreme Court of the United s t a t e s ha & J ea l ­

ously Guarded the cons t i t u t iona l r i g h t s of individuals ..nd 

corpora t ions ; end through i t s dec is ions , notably those 

i n t e r p r e t i n g the F i r s t end four teenth Amendment0 to the 

1 1 3 £ilSggJl. .•*.. IftSBSWA, 115 Massachusetts 365; 
Vulff v. Vakeflelflp 221 Massachusetts 427; Carr v . Tho In­
hab i t ante of Plghton, 229 Massachusetts 304; SMElMLy*.' 
Ihff .IjafeaMJafltPfif., Char, If g tp%n,, 62 Massachusetts (8 Gushing) 
160; gpoer v. . Cuaggjinyg, 40 Massachusetts (23 Pickering) 
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Constitution of the United States, has defined the limits 

of power which may be exercised by the legislature of the 

Commonwealth, and the resrceotlve leglal^turer of her sie-ter 

atates. 

The role of the Supreme Court of the Comonweal th 

of ilfisfinchusetts in helping to form the educational 

policies of the Cojamonwealth whloh has been intlmeted hrre 

will be developed more fully in succeeding charters. 



CHAPTER II 

TIIi: NATURE AND LEGAL STATUS OP TIE 
SCHOOL COMMITTEE 

It Is the purpose 3f this chapter to ost^bll&h 

the nature and the legal status of the school committee 

as it exists today. However, to understand fully the 

character of the committee as it is today, it is essen­

tial to knov something of the various agencies from 

which It has evolved. 

The school committee, whloh In Its ^resent forja 

has existed for approximately seventy years, la the cul­

mination of three centuries of growth. During this 

time various agencies managed the affairs of the public 

schools of the Commonwealth. Throughout all of this 

period there was aome resemblance of the controlling 

bodios to the present school oommittee. At times this 

likeness was very marked; at other times It w?s scar­

cely recognisable. 

The first portion of thin, chapter will attempt 

to survey the evolutionary process from which the contem­

porary school committee has emerged. The remainder of 

the ohapter will concern itself with the legal nature 

and status of the present school eoraraltteo and of the 
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men who constitute ite membership. A special emphasis 

will be placed upon the relationship of the school aQmralt-

tee to the municipality, *> relationship which has beer, 

the eouroe of muoh lltlc?ntlon during tho past half century, 

1. The Evolution of the School Committee 

The Puritans who settled In fe^saohuaetts Bay 

Colony were a relatively well educated group of people,3 

Consequently, from the earliest times, they were keenly 

aware of the need for an educated citizenry, If the new 

colony were to flourish. 

Six years after the establishment of the colony 

In 1630, near what Is now the city of Boston, thay 

founded Harvard College.2 It would be difficult to over­

emphasize the role of this school in tho development of 

the Commonwealth. 

A sufficient indication of the esteem in which 

it was held by the founding fathers of the Coramonweelth 

and their descendants mey be drawn from the fact that 

Part II, Chapter V, Section I, of tho Constitution of 

17805 is devoted exclusively to the preservation of the 

institution known as Harvard College. 
1 Albert Bushnell Hart, Editor, Th'3 Commonwealth 

Hlttory of Maggaonusettg. Vol First, M c n y of, fajMaghja-
aette Say. 1605-1669. New York, The states History Co., 
1927-28, pp 21-22,53-64, 337-339. 

2 Ibid.T p.284. 



NATURE AND LS0AL STATUS OF THE COMMITTEE 4$ 

Harvard College, as such, Is not pertinent to 

this thesis, which concerns itself with the public schools 

of the Commonwealth. Fottpv̂ r, it i«s * ,ymbol, and lii'lca-

t i o n , of the r'eg&rti in i n M h education h •: neon hold in 

the Coaionvealth fro?" the e a r l i e s t day<s of tho Colony. 

E»rly Leg i s l a t i on , - fcn exce l len t example of t h i s 

regard for I f ^ r n l n - i s found lr. the f l r - t colony-vide 

educat ional l e g i s l a t i o n . The lav of 164f ex^re ,?ed In 

i t s preamble ^n rl*rm over th® fac t t h i t siany nr>rents 

-rnd -naster*; were shoeing great n ^ ' l e c t "In t r a in ing up 

t h e i r ch i ld ren in learning, + l^bor t other implymonts 

which may be p ro f f ! t ab le to the common uos-lth . The 

e&ld law p3*?ced upon "ye chosen isen" (tN- gel^ctn^n) 

of every town th«» obl iga t ion of checking upon p^r^nts 

an'' masters to determine ^ h o t ^ r the parents wore pro­

viding properly for the education of t h e i r chi ldren , 

"espec ia l ly of t h e i r n b i l i t y to read +• understand the 

p r inc ip l e? of r a l l f l o n * th<? c p i t - l l ^ e s of t h s l r coun­

t r y * . 8 The selectmen In the ^ n f o r c e ^ n t of th i s law wore 

empowered to levy fine® upon no^llgent ; i r e n t a and In 

extreme cases to tV*co the chi ldren from fmch o^rentt and 

to tu rn th'Mu over to "Maters who T>'ould see to thoi^ 

education. 

4 Nathaniel 8. >hortleff, iggorde of tag vAovernor 
gtflfl Company of the Massachusetts Bar In Mew Cngland. Vol.2 
164^-1849, Boston, H'llll^m Mil t o , 1853, p . 6. 

6 IMd^, p .7 . 
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The original law of education then, In it*j essence, 

left the training of the young in the hands of the parents; 

but the enforcement of th® law was delegated to the 

selectmen. 

Five years later the Legislature, fearful that 

learning might bo "buried in ye grave of or Fathrs in ye 

churches", ordered th^t each town *ta it increased to In­

clude 50 householders siiould appoint a teacher "to teaoh 

such children ag shall rceort© to him to write and re&de*. 

It further provided, that ns each town increased to on© 

hundred householders, it r.hould "set up a gromcr schoole, 

ye raasr. thereof being able to instruct youth a«» far aa 

they may be fitted for ye University,*.8 This new law 

took education from the hands of th© parents and placed 

It in th© hands of the town. Although it did not Indi­

cate i specific agency to oversee the ©duostlon of the 

young, by inference, it Placed it in the hand* of the 

selectmen of the town. 

This inferential authority was made explicit In 
o 

the law of 1654" which delegated to the selectmen th© 

authority to select teachers for the town schools, 

6 Shurtleff, gjuclj., p.7. 

7 Xb^d.. p.203. 
8 Ibjd,,, p.P04. 

9 Nathaniel B. Shurtleff, Reoorde.. of the. Governor 
».f)4 Company of. the Massachusetts Bay in Hew Inland. 
'Vol.3, 1044-16S7, Boston, Willie* White, 1864,pp.343-344, 
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Originally, then, the control of education had 

been placed in the hands of the parents, but from the 

earliest days the selectmen of the town h*d ^Inysd an 

Important role in the conduct of education. 

The position of authority of the town selectmen 

in the affair of education remained the same for about 

fifty years. 

This power WF-S tempered considerably by en act 

of the legislature in 1701,^ which made the local mini­

ster together with the ministers of two neighboring towns, 

the agents from whom a prospective grammar sohool maater 

must obtain a certificate of competency. This new act 

for all practical purposes established a coralltion of 

ministers and selectmen to oversee the welfare of the 

public schools. 

A Shifting Population.- From th^ time of the 

settlement of th® Colony Into tho «erly years of the 

eighteenth century the population, primarily <*or ^ourity 

against Indian attacks, hf»d tended to cluster in a com­

pact group around the center of th© town. "...ach town hr̂ d 

been able to meet its educational obi lections by raain-

talning a center-tm^n school or nchoole. 

10 
Acta a M .Resolves of the Provlnpe of 

Maegaohugg 11 g, .Bay., i'rovXm 1 al LavB. 1701-0?, Chapter 10, 
Section 2. 
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Ag the frontier of the <*t<tte moved westward and 

the danger from Indian attack ceased to be a factor, 

families moved further and further from the town proper. 

This dispersion of the population m?>ant that 

many pupils no longer had access to the town school, *\n 

effort to meet this new situation was the so-called 

"travelling school8. Th® master would travel to school3 

located at different points within the township and would 

give instruction for a certain period of time in each. 

The length of the period was usually determined by the 

number of taxpayers whose ohlidren attended each school. 

Consequently school might "keep" In one district for .-six 

months and In another for six weeks. The defects of this 

plan were soon obvious. l*o one wis satisfied, end th© 

plan was quickly discontinued.11 

During th© seventh decade of th© century, pari­

shes and precincts began to maintain schools. This wag 

some improvement upon the central school, but since 

churches tended to be located in the tior«? heavily popu­

lated areas, easy access to educational opportunities 

was still denied to many. This plan continued to be pop­

ular throughout the war years and remained in force until 

1789. The ministers and precinct loudera were the chief 

IP 
overseers of these schools* 

11 George Henry Martin, The Evolution of the 
Massachusetts Public School System. Mew Yorkr Appleton, 
1904, pp 74-78. 

1% lmm$k~hmml RtBojct Q&£3&^>s£i&a^-aLJ&& 
Board of Sduaatlon. Boston, Button * '^ntworth, 1£41, p 17. 
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Sohool D i s t r i c t s . - In 1769 the Leg is la tu re , d i s ­

s a t i s f i e d with ex i s t i ng educat ional condi t ions , faced 

the problem of sh i f t ing population snuarely by ^nnoting 

a law which permitted th« individual town© to set up *>nd 

e s t a b l i s h the l i m i t s of sohool d i s t r i c t s within th^ i r 
13 

boundaries. 

This law b%d far-reaching e f f e c t s . witn i t s 

enactment, t he s t a t e es tabl ished a new p o l i t i c a l sub­

d iv i s ion , the sohool d i s t r i c t , ^here r rev i sus ly t i e town 

h^d cons t i tu t ed one p o l i t i c a l agency cf the a t a t e , now, 

when i t divided i t s e l f , under tho author i ty of the s t a ­

t u t e , in to sohool d l f t r i o t ^ , es-oh of the newly or-ated 

d i s t r i c t s became «$ p o l i t i c a l e n t i t y in i t s e l f . 

£3 such they took on a quasi -corporate s t a tus 

vhlch included the power to sue snd to be sued; to buy, 

to s e l l , and t o hold land; to negot ln te con t rac t s ; snd 

to perform tho^$ other corporate ac t s which were < F-i"n-
14 

t l ? l to th© fulf i l lment of t h e i r s t a tu to ry raanda1©. 

That the school d i s t r i c t po-sesged inherent cor­

porate powers was challenged in the ense of th" Inhabi tan ts 
i s 

of the fourth 'ohool Plot r i o t of Kuwford v. --.'opd, )r 1616. 
1$ Acts oi' 'ieafohuafrtts. 17£CP chapter IP. 
1 4 .gojhpol .Ple.tr l e t Ho. .1. of atonenam v t .^lchord-

eonP 40 Kaagao'huaetts, (gg i ' lcktr lng) 62: F l ra t : i r h h of 
Medforfl v . Inhab i tan t s of MedfordT 38 Ma a $ aehu go 1 t T T s i 
P icker ing! 199$ Baker v, voodr 9 Miggaehu^t ts 419; not tyh-
ton v. Athorton. 63 Mwggachuggttc {13 ; r e tea l fe ) 105; Lssfc. 
bgrd v. Trask. &0 fcgggaehugettg (9 Metcalf) 5b"?; Galley v,. 
Kjllfeurn, 51 Maaaachuaette {10 K*to«lf) 176; H i l l y. The 
vi ty of Boston, \?Z X* i *;acnu?*»ttg "My. 

http://Ple.tr
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The defendant, Wood, refused to honor a contraot under 

terms of whloh he had agreed to ereot a schoolhouse on 

land which the district had leased from him. When the 

district brought suit against him, he based his defense 

on the allegation that the school die triot was not a 

corporation and consequently had no power to sue. 

The court, in ruling for the plaintiffs, stated 

that school districts *moy be considered under our insti­

tutions as quaei-corporatlons, with limited powers, 

coextensive with the duties impoeed upon them by statute 

or usage ... The some may be said of 'ill the numerous 

corporations which have been from time to time created 

by various acts of the legislature; oil of them onjoying 

the power which la expressly bestowed upon them; $nd per­

haps in all Instances vhere the Act is silent, -possessing 

by necessary implication, th© authority which Is requi­

site to execute the purposes of their creation*, ® 

This decision made explicit what had beon the in­

herent, but untested, status of the district — the status 

of a quasi-corporation with that pow#r which is essential 

to all corporations, th© power to sue and the liability 

to be sued. 

From 1789 to 18m the educational affairs of th® 

sohool districts were carried on by committees ©looted 
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or appointed at town meeting for general educational 

supervision or for specific assignments. 

It is important to remember at this point that 

the Act of 1789, which had authorised th© formation of 

school districts was e permissive act. No city or town 

was obliged to district itself, and rassny, principally 

the larger cities and the more compact towns, did not 

do so. ThePC communities oontlnued to operate their 

schools under the coalition committees of ministers and 

17 
selectmen established through the Act of 1701; or 

under the precinct-p«srish system of th'-* 1770 period. 

The Sohool Committee.- Both of these systems 

were unwieldy. Consequently, in the early years of th© 

nineteenth century several towns appointed special com­

mittees to supervise the schools. On Jun® 20, 1826, th® 

legislature passed an act giving these existing committees 

legal status1® and on Haroh 10 of the following year, a 

law wes enacted making it obligatory upon every town to 

choose *a board of achool committee, which shall have 

the general charge anti fmperintendence of nil the public 
19 

schools in town*. 

1? Aolff Mi^KffQjyea of the rrovinag^ox 
Massachusetts Bay. Provincial Laws of 1701-02, Chanter 10, 
Section 2. 

3-8 3*p*e of Massachusetts. 1820, Chapter 
143, Section 5. 
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The same chapter also provided that every town, 

which had divided itself into school districts, phoul^ 

elect, together with the town school oommittow, on© iran 

from each district to be derignptsd -c the prudential 

gchool committee for th«*t <*$ strict. The rru^entl**! 

committee v*»s to 

keep the school house of such J* 1 strict In pood 
order, at the expenu& 'of the district, provide 
fuel and sll other thing© necessary for the 
comfort of the scholars therein; select and 
contract with a school teacher for th" fllptrict; 
and give such information and assistance to th© 
school committee of the town ep m*y be n^cejs^ry 
to aid them in th«L-di 3 charge of the duties 
reouired of them.80 

These Laws, for the flr«?t time, ve^t©^ the con­

trol of the public -chools in th*» bands of men specifi-

cally chosen by the electorate for thit t^sk »n& unham­

pered by the veight of «ny other munlcl -al duties. 

For the cltie^ p-nd towns which /.ad not adopted 

the district system, the## acts r^oriented a narked 

advance toward the solution of the problem of Fubllo 

School Administration, ^or th«> gchool llstrlot towns, 

It pl^oed education into tho h^nd^ of people elected 

egtM9cl/?lly for that ourpose, whloh vas food; but, unfor­

tunately, it divided the authority between the town oom-

raitti>«j and the prudential oommittee. This l̂ d to 

confusion. 

*° Revised Statute $ of ^*aaohueetts, Chnptar ?3, 
Section °5. 
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The new legislation, and statutes enacted In the 

immediately guooeedlng sessions of tho legislature, encom­

passed many logical discrepancies. For example, the ̂ ru-

21 
dential committee could select a teacher, but the town 

committee could discharge hlm;~ th* town co-nctltt3e h'?d 

"general change and superintendence of ill th"> public 

schools in town", but tho prudential comaitteo could 

se lec t and supervise the oyer*»tion of the school houses.*'* 

In ac tua l p r ac t i ce the p ruden t i a l committee 

ployed the g rea te r rol4; In nanajin^ th<9 school:; or the 

d i s t r i c t . 

On© of the most i n t e r a c t i n g case£ to - t r l ^ from 

thin confusion w*»s the o-.se of "The Inhabi tan ts of the 

Ninth School D i s t r i c t in Weymouth v. Loud e t a l . ' This 

w»s a t o r t ac t ion brought against tno defendants who 

were members of th© town school comr.Ittee for a l l i gad ly 

"breaking and enter ing" the school house of tho d i s t r i c t . 

In Ju ly the vo te r s of the d i s t r i c t ins t ruc ted 

t h e i r prudent ia l committee to close the distria '- , school 

21 Beviaed S ta tu tes of, Massachusetts. Chapter S3, 
Section 23. 

22 *cts of Massachusetts r 1844, lection "i*"!. 
22 Revised s t a t u t e s of ttasgaohueettg. Oh-ipter 23, 

Section 10. 
24 I b i d . . sect ion £&. 
? 5 Inhabi tan ts of the n in th ^ofrool l-igtrlct . i n 

Weymouth V. Loud e t a l . . 7ft Mftartftfihuaattn (19. for«jyl 61 . 
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for one day so that th«* teachers might attend a picnic 

of the Sons of Tsm-oerangef an organisation of which they 

were members. During the previous March, the achool com­

mittee of the town had t>as@ed a resolution to the effect 

that "no school shall be suspended during any school day 

vithout the permission of the Committee having charge 
26 

of the same". 

In compliance with the vote of h i s cons t i tuentg , 

the pruc'entlnl committee-man took the key from the 

teachers on the day p r io r to the p icn ic and looked the 

school; »nd, a t the game time author ised the teachers 

to a t tend the p i c n i c . 

Tlnoe no request had been made of the town commit­

tee to suspend the school, Loud and otherg, cons t i t u t i ng 

a majority of the town committee requested the key, tha t 

they might o-oen the school to teachers and pupi l s for 

c l a s se s on the d^y of the oroposed suspension, when the 

prudent ia l committee-man refused t o give them th© key, 

they broke a window, forced entrance, and opened the 

school to such teachers and pupi ls as were present . 

The t o r t gotion followed. 

The oourt ruled for the defendants point ing out 

t h a t the vo te rs of the town had no author i ty to i n s t r u c t 

the p ruden t i a l committee to perform an ac t whloh waa 
86 Inhabi tan ts of the Ninth School D i s t r i c t jfi 

•Hg£@3UthLy» Loujfret flit* supra, p.@g. 
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reserved by statute to the echool oommittee and the pru­

dential committee. The court v#»nt further »n^ nn^lya^d 

the powers of the prudential committee, ?•<-. "numerated by 

section £5 cf Chapter £3.** Pindlng no "uthorizatlcn to 

the prudential oom«altte<? to suspend echool, thc?y ?djudped 

th*»t this power belonged to the town commltt?* under 

their mandate to Tmlntaln "penersl charge* rf th* -schools. 

The sp̂ fl of th© school dlptrict« would constitute 

« thesis in Itself. It dufflcss h^re to <=sy th^t the 

exTrerimont w>«* not satisfactory. Muc-tlon«»l opportunity 

«?nd the burden of taxation ''ere T O P vly un?ou*<l fro-:i dis­

trict to district within th-5* 3«ne township. On thr^* 

occasion^ betvesn 1S26 «md 1.88!? th--* legislature enacted 

and repealed legislation intended to dln'-jourigo or discon­

tinue the system,2** 

The em<!r£enc<? 0+ the modern school committ^o. -

The l»w of 188? Abolished th*s school l̂-strlots permanently 

?nd authorized the to^ns to 

. . . for thwith t-k^ fospQ^slon of ->11 th"5 school-
houses, land, apparatus snd o ther property owned 
end used by the seve r s ! school d is t r ic t* ; t he re in , 
which said d i s t r i c t s might lawfully convey . . . 3 0 

27 Eevised .Statutea... Of Ksesachuset ts , Cheptcr 23, 
Section 26, 

28 I b i d . . l ec t ion 10. 
29 Acts of Kgggachuge^tgf 1853, Chapter 153; repealed 

by ftots of Massachusetts. 1857. Chaptar 254. Aotq of ' lassa-
chuget ta . 1659. Chapter 252; repealed by fle,n*r,.ql n<-itutaa of 
M«q<r«chdBCttg U859) , Ch*ptor IBS. Agta., of I1".jc?chu39ttg..l869 
Chapter 110, 423, rendered powerlesg by Acts of, iK

,»$^aohu3et,t.,g, 
1870, Chapter 198, 

30 go,no^SlJ^m^pf^^k&imMM§ltl.M^2, Chapter 219, 
3eotion_3u 
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and placed the general charge of the public schools in the 

hands of the town sohool oommittee. 

This piece of legislation was followed by a second 

aot In the same year which provided that "any city or town 

... (should) ... have the same right to prosecute 
or defend any action, suit or proceeding oo*ira*m?gd, 
or which may be commenced, by, or in the nmm of, 
or against any abolished sohool district which 
existed within such city or town, as though *mch 
action, suit or proceeding yprn brought by or 
against such city or town.W,S1 

The school comaittoa which emerged froa the legis­

lation of 1382 had asaiy of the characteristics of the 

town committee. However, it did not suffer the handicap 

of divided power which had been inflicted upon its pre­

decessor. In the one committee, now, was found all of 

the powers, as regards the management of education, whloh 

had previously been divided between the town committer and 

the prudential committee. On the other hand th* new 

sohool committee could exercise none of th® quasi-corporate 

functions of the school district. It could not levy 

taxes; buy, hold, or convey land; sue or b® sued; or 

negotiate contracts, except as authorised by statute. 

2. The Nature and Legal Position of the School 
Committee and Ite Members 

The school committee which has regulated the aff­

airs of the public schools from 1862 to th© present 

31 General Lave of Moggaohugiotts, I8f<*?, Chap­
ter ISSSt Section 1. 
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time, although chosen by the local electorate, lo an 

agency of the state rather than of the looal government. 

It possesses those powers which can be implied from 

granted powers. School committee members, since their 

duties are public In their nature and concern all cltlzene 

of the Commonwealth as well as their looal constituents, 

are public officers.33 

A state agency. - The status of the school com­

mittee as a state agency hac seldom been directly questioned. 

However, the implications of this status have frequently 

been a cause of litigation. 

An early case which involved the principle that 

the school committee acts under authority of the state 

rather than the local government was the case of the 

Klnth Sohool District of Weymouth v. Loud et al.. discus­

sed at page 56 of this thesis. Here the court clearly 

pointed out that the "direction of the affairs of a school 

32 Flint v. McCabe. 299 Massachusetts 173, p.178; 
Leonard v. Springfield. P41 Massachusetts 3S5. 

33 "Without attempting an exhaustive definition 
of what constitutes a public office, w© think that it Is 
one whose duties are In their nature public, that is, 
involving in their performance the exercise of some por­
tion of the sovereign power, whether great or small, and 
In whose proper performance all citizens irrespective of 
party, are Interested, either ae members of the entire 
body politic, or of some duly established division of It." 
Benjamin v. Pope, Legal Definitions, Vol.P, Chicago, 
Callaghan, 1920, p.1302. citing ^torney fleneral, V Prohan. 
169 Massachusetts 535; citing Brown v. Huggell. 166 Hagga-
chusetts 14. 
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Is not by law given to the district, but to the pruden-

34 

tlal committee and the school oommittee of the town" 

who derive their authority not from the local electorate 

but from the legislature through etrtute. 

The mofct emphatic ut terance of the court tfefinlw 

the pos i t ion of the committee *?e a nt»te agency i? found 

at page 296 of Morse v. Ashley; 
. . . in the end t h e i r own (the school committee's) 
decis ion when reached i s th© decis ion of the 
Commonwealth, and i t i.i to c c n t r o l . 3 5 

Public o f f i c e r s . - ?rom th-* f.ect th«t to* .-.ohool 

committee i s r.< ^tote agency, sxorclalng a por t ion of the 

sovereign power, I t follows n i t u r r d l y th*t oo^ait tpe mem-
"56 berg i r e public o f f i c e r s . In n ense Involving a su i t 

aga ins t the City of -«uincy for an al leged injury suffered 

on school proper ty , th® court emphasised th«t ' 'the echool 

co^altta.-* I s •?. bo-.rd of public o f f i ce r s whose dut ies ^re 

prescr ibed by s t a t u t e , nnd In the execution or iVi uutiug 

the members act not as agents of the municipal i ty , but 

as public o f f i c e r s " . 0 

34 ftUth tobgpU&e.trlpt.»~JtoJ>«MLJk^M. .eJU&L» 
78 Naeeacauetttg TIE Gray) G3. 

36 Horce v. Ashley. 193 ttacgachuoettc, 2P6. 
36 B. w. fope, Uml ffffl^^^ong, supra, p.1308. 
W ^ y b n r t o n v. City of aulnoy r 309 i-toggaohu-

s e t t e 114. 
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This categorical classification of school commit­

tee members as publio officers Is illustrative of the 

consistent thinking of the court In a series of related 

decisions.38 

Tho Authority of Individual CoHnclttee Members.-

The courts of the several states neve, plraost without 

exception, held to the principle that sohool committee 

members are public officers who torform their statutorily 

imposed duties as a boerd. As individuals they have no 

39 

authority. 

The courts of the Commonwealth, however, have 

delivered contrary opinions in the two direct challenges 

to this principle which have been brought to them for 

adjudication.40 In 1866 the City of Lowell appropriated 

a sum of five hundred dollars for the maintenance of an 

evening school. A local mlnieter was appointed super­

intendent of the sohool. Encountering difficulty with 

a group of individuals who were not students at the 
38 MoKgnna v. Kimball. 148 Massachusetts 555; 

Hill v. Cltv of Boston, 122 Massachusetts 344; ̂ elfrmtt 
y. City of Haverhill. 309 Massachusetts 118; Sweeney v. 
city of Boston. 309 Massachusetts 106. 

39 McBee v. rohool bis trip t No.4Sr Clacami.e, 
County. 163 Oregon 121; State v. School District.Ko.gft. 
Flathead County. 102 Montana SSI; Davis v. Sohool Dis­
trict No.I. 81 Michigan 214. 

40 Huae v. City of Lowell,. 92 Massachusetts 
(10 Allen) 149i and gugaoll v. Inhabitants of Lynnflold. 
116 Masaachueetts 3657 
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sohool, but who consistently congregated near the door of 

the schoolhouge disturbing the clas* es being held therein, 

he, with the permlggion of the mayor, who wa© a member of 

th© school board, enagaged one, Huse, ty maintain order 

outside of the building while c3asoos were being held. 

When Huge submitted a bill for hie services, the city 

refused to honor it, contending that he -was not engaged 

by the school committee ae a whole and that, consequently, 

there was no valid contract for which it was liable. 

Huge brought action against the city for hit wages. 

*he court, In delivering its opinion, said, 

He (the night superintendent) deemed it necessary 
that the plaintiff should perform the nervic®, and 
requested him to do so. Ho also applied to the 
Mayor, who was a member of the school committee, 
and the mayor designated the plaintiff as a proper 
person to employ and did employ him41 the 
plaintiff is entitled to recover for the service ,.. 
rendered.42 

A similar decision was handed down in the ĉ s® of 

Russell v. the Inhabitants of Lynnfleld.43 a case involving 

a tort action for the alleged unlawful eyoluoion of the 

plaintiff from the public aahoole of the respondent town. 

One Jacob B. Hood, a member of the echool committer had 

mrde a rule to the wffeot that pny "Chol^r uion being 

tardy a second time, should be @ent from the school to 
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his office. "When the plaintiff was tardy for a second 

time, the teacher sent her from the school ©nd ordered ner 

to report to Mr. Hood. Disobeying the order, the girl 

went directly to her home instead, k$ a consequence of 

her disobedience, sne was suspended until such time ''as 

«jh§ will conform to th© rules", lhe olaintlff sought to 

recover for "unlawful exclusion" contending that the rule 

under which she had been suspended had never been Incor­

porated Into the rules of the echool committee, but was, 

rather, the ruling of one committee member and conse­

quently invalid. 

Investigation showed that the rule had never been 

formally voted by the whole committee. However, th© mem­

bers of the committee testified that, at a meeting held 

for another purpose, Hood had mentioned the new rule to 

them and each had given his approval. 

In ruling for the defendants the court pointed out 

that th© statutes gave general charge of the public schools 

to the school committee and required them to keep a record 

of their "votes, orders and proceedings".44 "i:ut thiu 

do©t> not Imply", said the court, "that all rulus and 

orders required for the discipline and. good conduct of 

the schools &h&ll be matters of racord with the corawitte®, 

44 general Statutes., of ...̂ gaaoJfrisetU. Chapter 38, 
sections 16, 22. 
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or thst every *ct in TQg&T& to the awingement of e<*ch 

echool In these respectr; <".hould he authorized or confirmed 

by formal vot*. It would be prr ctie.?illy lnvpoŝ lble suffi­

ciently to provide for such matters by « p.y«it«m of rul*59, 

however carefully prepared ?>nd promulgated, ruch must 

necessarily be left to the individual raarrbera of th? com­

mittee and to the teachern of the fl«veral schools, " ^ 

The only modern esse concerninr th" authority of 

indlvidunl committer man involved promises and aseurancee 

elven by committee member's rather th*n ?. strict contract 

•?nd was resolved on th?it basic In Powney. v. Ipwell 

the plaintiff hacl served for eipht yenrs nn principal of 

an elementary school in the? city of Lowell. '!h-an, in June 

1937, the sohool was closed for reasons of economy, aho 

was transferred to another elementary school as a class­

room teacher. Several members of th© school committee 

promised her Informally that c;he should have tho next 

elementary school princlnalshlp to become available In the 

city. In 1^38 two uuoh vacancies occurred, *>n-1 -ne -wĉs 

appointed to neither position, rino petitioned the court 

for « writ of mandamus to require the school committee to 

restore hor to th« position of principal of .<* {rrnramar 

school. 

45 Russell V. Lynnfleld. sjtera, p. 366. 

40 Downey „ v. The School .Committee of Lowellr 
300 Massachusetts 329, 
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In denying her petition the court «aid that since 

no law had been violated and no statute had mad© £ood 

faith essential to velld action, the dismgard of "previous 

acauranoes given by ... (the committeemen) ... or their 

predecessorg* did not entitle the petitioner to relief 
4? 

from the court. 

Although tnis decision does not deal directly with 

a formal action of a oommittee mymb&r, it leads om- to 

conjecture as to whether the courts of the Conaionvealth, 

if faced with such an official cctlon, would uphoLd 

decisions made almost a century ago or would folio-s the 

decisions of her slater states voiding the cotr. of Indivi­

dual school committee members. 

The Majority May Do Lepral Actg.- tfhile the above 

question must remain unsettled until the courts ere forced 

to rule on the matter, the principle is wall established 

that •» majority of the echool committee may do legal ̂ cts 

when the minority is not present, providing that the 

minority Is v«»rned that a meeting is to be held, 

A Ouincy pttorney was engaged by the Center School 

ristrict of that city to prosecute e series of trespass 
48 

caseg. Upon the completion of hi« gsslgrnment he r>re-

gented the district with a bill for his services. The 

district, which had not wholly favored the prosecutions, 
niniif rr-)| i II. i r h r a r i n - ' f1 • 

4? ppwney v, IflfoU, mmu P.132. 

53 Massachusetts (12 Matoalf) 99. -«*_ai*.# 
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refused to honor M B bill, on the grounds that he had 

been hired by two of the memberr* of «» three-msn committee, 

and that the third mj»n had been present at none of the 

meetings whloh led to his retention. The court ruled 

that the committee es a board of public officers, had the 

authority to retain an attorney when their good Juig^snt 

indicated that it was necessary, and that th© abstention 

of the third committee member from the negotiations \r»s 

no factor, since a majority of the committee might do 

legal acts, especially after a refusal of the minority 

to meet with them.49 The district vem directed to pay 

the bill. 
50 

Similarly, In the caso of Toothaker v. dockland. 

a dismissed superintendent, who petitioned the court to 

reinstate him, based hla plea In pnrt upon the fact that, 

at a special meeting at which charges which led to hi v. 

dismissal -were drafted, only two ooawlttee members wore 

present; and that the third member, although notified 

that a special meeting was to take place, was not informed 

that such charges were to be drawn. The court ruled thp.t 

the absence of the third membor did not affect the .legality 

of the apecial meeting, since the two m̂ mbfrra ^resent con­

stituted a majority, and She third raewber had been w«med, 

even though at the last hour and by telephone, that the 

meeting was to take place. 

49 Kingsbury v. Q,ulno.y. supra.?. 105. 

&0 Toothaker. v. School Committer of "-tookiend, 
266 Massachusetts 692. 
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qualifications for Committee 4eraberahjp.- Any 

citizen who is eligible to vote in the Commonwealth is 

qualified to hold public office.51 The basic require­

ments are th^t a candidate b«? able to read the Constitution 

of the Commonwealth in EnrMsh find U: nign his nrrae; b^ 

tventy-one or more years of age; and be a resident of th© 

Commonwealth for one year and of the community In which 

he plans to seek office for six months immediately pre­

ceding the election.52 

These are the requirements for eleotlon to any 

public office. Section 51 of Chapter ?! of the general 

Laws, hovever, pieces a specific restriction on school 

board membership: 

No member of a school committee in any to**?n thrall 
be eligible to the position of teacher, or super­
intendent of public schools therein, or In any 
union school or supcrlntendenoy union or district 
in vhlch his town participates.53 

This law ha® a double effect. It prevent?, school 

committee members frora appointing themselves to positions 

in the public schools; and, at the same time, It bnrs 

teachers and superintendents of schoola from ocooptlng 

election to the school committee. 

Although tho court hao never had to deal with <? 

clear-cut case in which a committee member hao been 

61 The Constitution of the Coaqonwealth of Maggo* 
ehusetts. Part I, article IX. 

52 Central. Laws,...of Ma.aaaohuso11s (Ter.Ed.). Chap­
ter 51, section 1. 

53 Ibid.. chapter 71, section 51. 
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appointed to the public school staff, or a teacher In 

good standing hrs be#n elected to thf* school committee, 

*trtd then attempted to continue to t^ach in th? public 

schools, two ĉ raes within the scope of tho statute h.̂ ve 

arisen. 

*n Clifford v. The Sohool Committee of Lynn.84 

the plsintiff had been a teacher in the public schools 

of that city for sixteen years -*rior to hor dismio3^1 

in March of 19?7. Alleging th*st nh*> hrd been dlzziit SQ-1 

unlawfully, sh»» petitioned tho court for n **rlt of unn-

d^mus to require the school committee' to r̂ inr.tr-tc hr-v 

to the position of teacher In the r-ublic schools of 

Lynn. 

ftfter •she hpd Institute -roccedlngr, -nC bt?fore 

the cpge csme up for A hearing, in teceraber of 1930, the 

plaintiff sought end vaa elected to « position on the 

school committee of th<* City of tynn. The Justice dia-

migged her petition «tgtlnj? that reperdlese of the 

legality or lack of It, Involved in th* oririnil ̂ lsml^sal, 

the plaintiff, by accepting election to the rchcol com­

mittee had rendered herself Inell^ibl^ to hole tho posi­

tion of teacher. Dhe cppe,"led to the 7-upremo Court, 

The Court u-oheld the ruling of the Justice declaring cast 

a judgement for the plaintiff would have to be predicated 

64 Clifford, v.. School Commit to.® of the City of 
Lynn. 276 Mass&chuaettg 258, 
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not only on an unlawful diemlsa&l, but alno on her eligi­

bility to hold the off lee sit the tine that the case be­

came ripe for Judgement.56 

Whereas the statute gneclflcr.lly restricts 3 com­

mittee member from holding the position of ^aperintonlent 

of schools or teacher In the same system, a 1925 decision 

of the Supreme Court expanded the meaning of the statute 

to include any position under the supervision of the 

school committee. 

In Barrett v. The Clt.v of Bedford.86 the plaintiff, 

n physician, was appointed to the position of Medical 

Inspector for the Publio Schools of the City of Medford, 

on a temporary basis, in 1S17, His appointment was made 

permanent in 1920, and he wes placed under Civil isrvioe 

protection. During this period of time and for several 

years prior to 1917, the plaintiff had been a member of 

the sohool committee of the City of Medford. The Mayor 

delated from the budget of the sohool oommittee for the 

year IP23, the gum which was appropriated to pay the 

salary of the plaintiff, on the grounds that by virtue 

of his status as a member of the school committee he was 

holding Illegally the position of Medical Inspector. The 

plaintiff continued to serve in hie capacity of Medical 

Inspector without pay until August, 1924, at which time 

Lynn. 275 Massachusetts, p.260. 

$6 Barrett, y„t M%$,$LM&£M&* t&4 Massachusetts 
3@4. 
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he presented the city with a bill for six hundred and 

sixty dollars for services rendered. When the bill was 

not honored, he brought suit. In rendering its decision, 

the oourt said, 

... the duties which he (the plaintiff) is to 
oerfora as physician are incompatible with the 
supervisory duties which, as a member of the 
committee he should exercise over the incumbent 
of that office. Consistently he cannot be mas­
ter and servant.57 

Tho court went on to point out that n potentially unwhole­

some situation was Inherent in the situation. Under 

General Laws, Chapter 71, section 59, the superintendent 

of schools under the direction of the school committee 

hag the duty to nominate for election all acnool employees 

and to make recommendations regarding their duties, sala­

ries and dismissals. 

... It Is further to be observed that the superin­
tendent of schools may hold his office by the 
deciding vote of the member whom he may {subse­
quently nominate for ©ohool nhyslelan, with an 
accompanying recommendation of n gt^ted salary 
for the incumbent of thf't office.58 

This decision broadens nootion 52 of Chapter 71 to 

the extent thnt no person mr*y hold nt the r>p>n* time n 

porjltion on the school committed, ani tho pp-rltion of 

public school staff nomb«r, in th-0 sa-n* community; nor 

may ho be rx committee number *<.nd, rt tho aame tlrae, an 

employee of sny school system thioh is affHinted vith 

the on® which he hol-os to direct. 

87 Barrett v.... .City, .of. Medford, 264 riaesachusettg 388. 

58 lMdP. p. 387. 
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This s t a tu t e doe* not prevent «my nu**llfi*d -«r'.,on 

from being a committee member in one town nnd a public 

school employee In another tovn, ^'here no union of the 

two school systems e x i s t s . 

3. The Tort L iab i l i t y of v'cajvl JjiL'tiUcaftion, 
School Comn?ittf»e^, -nd *?unio-ir>«»litifta 

In thf» l^w fin act ion 'urou5;ht by on® par ty ifjpingt 

another for in jur 1 ae recc-ived by the perty u4 the f l r a t 

m r t due to « negligence of eoiuilai-.lon cr omls'-lon on 

the pert of the perty of the ©scond pa r t , Is known «s 

t o r t ac t ion . Such ncg l l^ . i cc i r ' c l a s s i f i e d under three 

leadings : non-feasance, misfeasance, and .aalf askance. 

These terms * ere d^finad by the Uupreae Court of Massa­

chuse t t s a3 follows: 

non-feasance i-\ the onluaijn of an -101 whioh a per­
son oui*;ht t o do; mlafcosanoe i t thy improper loin^ 
of an **ct *»nleh a parson might lawfully do; &n& 
malfeasance la the doin^- of m act * hloh r, ner^on 
ouj/ht not to do a t fill,**'-

On numerous occasions tne cour t s of the several 

s t a t e s which form the American Union have b«©n asked 

to ru le on the l i a b i l i t y to t o r t ac t ion of school commlt-

tee-aon, school d i s t r i c t s , nn-- mun ic ipa l i t i e s , ( i t h few 

59 Sgll v. Josselyn. 69 »!«g ^ o h u g c t t , {? '-'ray) 
309. 
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exceptions they have ruled that in the performance of 

their public duty these agents arc not liable for inju­

ries resulting from th« negligence or actions of t1 air 

offloor3, agents, and employe©a. 

The Coauaun Law.- This status of non-liability 

stems froa the ancient common law of England -*hioh pn-3-

oeded the parliamentary form of government. Under trie 

common law rule the king was liable neither for hie -vn 

tortious acts nor for those of his agents. The popular 

enunciation of this principle was found in the '••xprê ion 

"the king can do no wrong". The* reasoning behind this 

principle was that no court could have Jurisdiction ove:-

the king without vitiating the legislative colors of tho 

st9te.6f? 

60 In California nnd '.'aahington, sohool districts 
are held liable by statute for negligence; Brown v. City of 
Oaklanft. 51 Calif ornl" y»rpr-Hate ?d.!50; •'alter v. Everett 
Cchool District Ho.P4. 195 Washington 45, In Hew York the 
courts have held school dlrtHcts 13able for tortious icts: 
V.odetaky v. Board of Education of City of New York, lb New 
York State 2d. 107. 

61 keflton v. Board of Education of City of CM-
cago. 374 Illinois 594; Bruggeman v. Independent Sohrol 
District No.4. Union Township Mitchell County, ??.? I-w-
661; >'?llfl.ee v. Laurel County Board of Sduoatlon TS7 Ken­
tucky 454; Vhltflftld v. ^aat Baton *o-uo;e Parish dohool 
Board, 23 3o.2d 708 (Louisiana): Kellodon v. Sohool Pirt-
rlot of Philadelphia. 328 Pennsylvania 457; Vard y. .>cTiool 
listrlot Bo. 18 of Tillamook Countv, 157 Oregon 500. 

62 Bernard C. ikivlt, editor, Blaekotone's 
Commentaries on the Lawf ^ashlnprton, Washington Law Book 
Company, 1941, pp 110-111, 625." 

http://llfl.ee
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In the United States, although there la no king, 

the Federal and atate governments, in vie* of their 

sovereign status have adapted this dictum to themselves. 

"The general rule, therefore, is that a Bt&te or any 

governmental agency cannot be sued without Its consent.*63 

The Courts of the Commonwealth.— The courts of 

the Commonwealth have frequently classified school com­

mitter members as a board of public officers who in the 

fulfillment of their statutory duties act *not as agents 

of the town but as publio officers in the performance 

64 
of public duties8. Consequently, for non-feasance, or 

the neglect of a duty whloh should be performed, committee 

members are not personally liable. For misfeasance, or 

Improperly doing what they may lawfully do, committee 

members are not liable for the negligence of their agents. 

As to acts of personal misfeasance there seem© to 

be question. In Moynlhan v. Todd the court said, 

Ve are of the opinion that the principle whloh 
underlies the rule that public officers and other 
agencies of government *>re not liable for negli­
gence in the performance of public duties goes 
no further than to relieve them from liability 
for non-feasance, and for the misfeasance of their 
servantg =snd agents. For a personal act of mis­
feasance, we are of the opinion that a party should 
be held liable to one injured by it, as well when 
In the performance of a public duty as when other­
wise engaged.60 

63 Bernard C. Oavit, pp.ci.1f. f p.625. 
64 Sweeney v. Cltv of Baajon, 309 Massachusetts,106; 

I**™**.w. 0j.ty of..gnrlnafle.̂ A 841 Massachusetts 325; 
Tgjltano v... City MMmsMH^ 309 Massachusetts 118. 

65 ipynlhanni,,y» Tpjij, 188 Massachusetts 305. 

http://pp.ci.1f
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Although th i s decigion does not concern a school committee 

member, but rather a s treet commissioner, against whom a 

charge was brought for misfeaganoe result ing In personal 

Injury, i t seems quite probable tha t , in deciding a 

sohool oommittee issue, the court would be forced to con­

sider th is pr ior opinion. 

In view of the above opinion i t seems l ikely that 

a member of a school committee would be held l iable for 

an act of malfeasance. 

Since school committees, ae such, have no corporate 

s ta tus , they may not be sued In to r t action. Consequently, 

as a committee, they are never l iab le for t o r t , either 

personal or that of the i r agents. 

Redress for t o r t s alleged against the school com­

mittee must be sought from the municipali ty,6 6 

Municipalities have a dual nature. In the one 

capacity they are po l i t i ca l subdivisions and agencies 

of the s t a t e . In the other, they are quasi-corporations, 

conducted as private corporations for the advantages of 

the oitigeng of the municipality rather than for the 

advantage of the state as a whole. 

When a municipality acts in l tg governmental capa­

c i ty , I t I s not l iable for i t s t o r t s nor for those of i t s 

agents, tn i t s quasi-corporate gtetus, I t la l i ab l e . 

66 .ifrnjgjgjt, Laws, .of. MmmMm$lgu-JMZ* Chap­
t e r 1££2» section 1. 
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This p r i n c i p l e has been well expressed by the Supreme Oourt 

of Massachusetts. 

In the absence of spec ia l s t a t u t e Imposing l i a ­
b i l i t y , a municipali ty Is not l i a b l e for the 
negl igent ac t s of o f f i ce r s or employees in the 
performance of s t r l o t l y publio functions imposed 
or permitted by the Legis la ture from which no 
spec ia l Corporate advantage, (or) pecuniary 
p r o f i t r e s u l t s . 6 " 

On the other hand, the municipal i ty i s not exon­

era ted from l i a b i l i t y for 

negl igent ac t s of public o f f i ce r s or t h e i r employees 
In the performance of functions which are commercial 
in charac te r and are undertaken for the c i t y ' s 
p r o f i t or to p ro tec t or benef i t corporate i n t e r e s t s . 6 ® 

When in conformity to sect ions one BM four of 

Chapter 71 of the Central Lawsf the municipali ty orovides 

school bui ld ings and grounds for the education of the 

c i t i z e n s of the town, i t i s ac t ing In a governmental capa­

c i t y , and, consequently, i t i s not l i a b l e for t o r t i o u s 

negl igence, e i t h e r on I t s own p a r t , or on the r^ r t of I t s 

agents . 

Although th*> Instance® In which the cour ts of the 

commonwealth have been required to decide whether committee­

men or munic ipa l i t i e s were l i a b l e In t o r t for t h e i r ac t ions 

or t h e i r lack of ac t ion a re not numerous, they are var ied 

enougjb to I l l u s t r a t e the p r inc ip l e s enunciated above. 

The .Liabi l i ty of Committee Members.- In McK@nna 
69 

v . Kimball e t a l . t the p l a i n t i f f brought ac t ion agains t 

®? 9 X ^ 4 3 • . V%M^LlM%m, S9S Hsggaobngette 807. 
6® I b i d . r p .208. 
69 KeKenna... v... E,li|ba,l,I a t a l ^ , 145 Massachusetts 555. 



NATURE AWU LEGAL JTAI'JJ OF life JOiWIIiKL 77 

the ohairaan and other members of the school committer of 

the town of Bradford for Injuries rcoeived due to tho 

alleged negligence of their agents. On tho parcel of 

land which contained the hi#i acnool of the town of 

Bradford was a tree which, because ?f its unsound condi­

tion, the committee considerod i hazard to th> pupils of 

the school. The committee voted to *--»ve the treu removed, 

and engaged one, Knight, to do the work. He in turn 

hired two other asn to do the actual felling of the trie. 

The men used no retaining ropes, and failed to mark off 

the work area as one of potential danger. KoKsnna, a 

railroad employee, and two other men wore working on 

property belonging to thg railroad across the road froa 

the school house. -vert the tree fell, without warning to 

the three workers, ."ioKenBA was struck by a limb and 

severely injured. 

In deciding the case the court stated that It was 

the duty of the committee to use their judgement as to 

whether the tree should be removed; and that once they 

had decided that it was wioe to remove It, they ;iad full 

70 

authority under Public Uafcutea. Chapter ±+, Section ?1 w 

to de so. As public officers in the discharge of a duty 

impoged by statute, tney wer© not liable for the negli­

gence of their sgents} and since there w»s no question 
70 Authority found now In general Laws of Haesa-

ehusettg (Ter.MJ Chapter 71, section 37. 
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of personal negligence the action oould not be maintained. 

The court concluded its decision by saying that 

The doctrine of respondeat superior (the legal prin­
ciple by virtue of which the master Is held liable 
for the tortious negligence of his agent) is founded 
on the supposed benefit to the piaster of the act of 
the servant, ond does not fipply to p public officer-, 
employing tgents in th^ discharge of a public duty,fL 

Thl*. Inst prlnoiple ha<? b#en so consistently 

accepted thnt the case under discussion represents the 

last action In which an "p-grleved party has attempted to 

hold a sohool committee nember liable for the na^llgenee 

of his agent. 

The Liability of Municipalities.—• The courts of 

the Commonwealth first considered th© troblem of municipal 

liability for tortious *cts in tho performance of statu­

torily Imposed duty, in the cas© of Billow v. Randolph 

in 1860. The town of Randolph in compliance with ••&vi­

sed Statutes. Chapter 23, section 1, built and maintained 

s schoolhouse on a parcel of land whi ih was considerably 

above the level of thr. ro?<d which fronted the lot. At 

th® point of Juncture was a "steep banking". Under autho­

rity of the selectmen of the town, workmen began to exca­

vate the embankment for the dual purposes of securing 

gravel, with which to repair the roads of the town, nnd 

at the same time, of grading- the approach from the road 
m u m in,-. :• i-iri v •• •— •••-••••• ••»••..— 

*?l MoKenne, v. Kimball, supra, p.557. 
1Z ftigelow v. Town, of Bqndolph, ©0 Massachusetts, 

(14 dray) Ml* 



NATURE AND LEGAL STATUS OF THE COMMITTEE 70 

to the sohool house, whloh was located well to the rear 

of the lot. 

During the excavation process, sohool was main­

tained. While the work was in progress, an eleven-year-

old female pupil of the sohool was playing with companions 

near the edge of the embankment. V.*hen the bank caved, she 

fell seven or eight feet and was injured. Her father 

sought redress from the town on her behalf. 

The first hearing eatabllshed that the bank wna 

unguarded and that the condition had existed for more than 

one year. 

In giving its decision, the court cited Riddle v. 

The Proprietors of Looks and C&nalaf
7g

 a o g s e which in­

volved the injury of a woman due to the negligence of a 

draw-bridge attendant. At page 243 of that case the court 

had said 

... a private action cannot be maintained against 
a town, or other quasi corporation, for a neglect 
of a corporate duty, unless such action be given 
by statute. 

The court continued. 

And "o it has ever since been held by thi* and other 
courts. This rule, however, is of limited Duplica­
tion. It is applied, In or see of towns, only to the 
neglect or omission of a town to perform those duties 
vhioh are Imposed on all towns, without their corpor­
ate consent, end exclusively for publio purposes;"-md 
not to the neglect which a town Incurs, when r> apecial 
duty 1B Imposed upon it, with its consent, express or 
implied, or a special authority is conferred on it at 
its request. "* 

• I . , . , - . i . • • • ' n > m " " i 

W Biddle v. The Proprietors of Locks and Canals, 
7 Massachusetts 187, 

74 Big flow v., Randolph, supra t p. 548. 
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The oourt concluded t h r t in the C33« a t bar , the 

town of Randolph could b© charged so le ly ^«lth neglect to 

provide the p l a i n t i f f with a oaf© place In which to <ttend 

school, an& that such neglect cons t i tu ted non-fenn^nco in 

the performance of a s t a tu to ry duty, for which i t oould 

not be held l i a b l e . 

The oourt did Indicate that e t h i ca l cons,i?errtlong 

would hold, the town blameworthy for having knowledge of a 

dangerous s i t ua t i on and taking no steps againnt i t , but 

pointed out tha t i t s decision had been based on th-j common 

law which admitted of no ^ucb d i s t i n c t i o n . 

Th«3 p r inc ip l e of municipal n o n - l i a b i l i t y for per­

sonal in jury in the performance of a s t a tu to ry duty im­

posed on a l l towns of the toraraont e s l t h , without the i r 

consent, vss r e - i t e r a t e d in Hi l l v. ^oa ton . 7 6 Tho p l a i n ­

t i f f , an e igh t -year -o ld boy, while exercis ing due oare, 

f e l l over a second-floor r a i l i n g of \ bui lding which was 

being used as a school house and was ser iously injured. 

The fac t t h a t the r a i l i n g was dangerously low, t i n t tho 

teachers of the school had repeatedly ca l led tho condit ion 

to the a t t e n t i o n of the school committee, tha t th© commit­

tee had promised to cor rac t the s i t u a t i o n , and had f a i l ed 

to do so, mg.de the committor l i a b l e of nothing raoro than 

non-feasance for **iien th© c i t y wee not l i a b l e . 

S imi la r ly , the City of Boston was held non- l iable 

for pn in jury to c female student of a public school, who 
. . i w • »'" •"— "• 

7© Hill v. City of Beaton. l'?2 Massachusetts 484. 

http://mg.de
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caught her hee l between two lumps of ice and f e l l , while 

passing over «. walk on th*? school lo t which connected the 
7fi 

school bu i ld ing and tho sidewalk. In th la case the 

p l a i n t i f f baaed her su i t on Qeneral S t a t u t e s . Chapter 43, 

sect ions 8£ and 83, whioh provided t h a t where a pr iva te 

way connected with a publio way In such q manner tha t 

the public oould not t e l l when they had l e f t the public 

way and entered the p r iva te way, the c i ty was bound to 

"close off such p r iva te way or cwution the publ ic agains t 

i t s use under penalty of being l i a b l e for defec ts t he r e in , 
77 

i f thay fa i led to do so". She held t ha t the sohool l o t 

was not fenced off, and tha t the s e r i e s of walks on tha 

sohool property Joined th«s publio walk in such a way tha t 

i t was d i f f i o u l t , i f not Impossible, to t e l l when a pedes­

t r i a n had l e f t one and entered another . The court rulad 

tha t "the open space In front of the echool house . . . 

(could not) . . . in any Junt sense be cal led n way «nter ing 

on and un i t ing with ' t h e public highway';" tha t the in -

Jury had occurred not on tho highway, but on th© sohool 

house l o t ; and tha t th© c i t y could not b<» held l i a b l e ©van 

though i t did allow a dangerous condit ion to e x i s t t he r e . 

The court handed down a t r i o of I n t e r e s t i n g dec i ­

sions In 1940 concerning the l i a b i l i t y of tho municipali ty 

for tho ac t ions of the school committee. 

76 Sull ivan v . City of Doaton. 126 Ka^ftohusottg 540, 
77 General S ta tu tes of MaBssohUBetta 1860f Chap-

t o r 43 , sec t ion 83 . 
"78 3tt l l lvan v... Boeton.f gut>raT p 54?,, 
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In Relteno v . Have rh i l l . 7 9 th© p l a i n t i f f , « public 

welfare aid r e c i p i e n t , worked a few hours sach week for 

the c i t y in exchange for the aid. which he received. ,(>hile 

working under the d i r ec t i on of one, P e r r e t t l , an eradoyee 

of the Department of Public Property cf th© City of 5<aver« 

h i l l , a t f ix ing s gate at the high sohool a t h l e t i c stadium, 

he was in jured . He brought .suit agains t th© c i t y , a l l eg ing 

fas t i t was through the negligence of F s r r e t t l , i t s igent , 

tha t he was Injured. 

In Judging the case, the court pointed out t>nt 

the s t a t u t o r y ob l iga t ion or duty to koap the stadium In 

r epa i r f e l l not upon the c i t y , but r a t h e r , upon tho school 

eoiiBittee. 

The work upon which the p l a i n t i f f was a s s i s t i n g 
•when injured . . . (was work) . . . over which as a A n 
matter of law the c i ty had no power of con t ro l . . . ° 

Although the work, upon which tho p l a i n t i f f w ; e n g ^ s d a t 

the ti&ie of h ie Injury, was being done by the Depr^taent 

of Public Property, i t was being don© "with th© coruvunt of* 

nnd. "in the r ight of* the school committee 

upon the membera of which alone the duty of main­
tenance was Imposed by s t a tu t e . . . I t follows that 
the defendant i s not l i a b l e for the t o r t s of 
F e r r e t t l committed while engaged in the discharge 
of t h i s public duty, imposed uponft£he mewiberc of 
the committee a3 public o f f i c e r s . A 

79 Ejfltflflo • • 'P'frty, P,f„ HavarftUa, 309 Massachu­
s e t t s 118. 

80 Ib id . f p.122 
81 I b i d . . p .123. 
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The case of Sweeney v. Bostoneg was settled by a 

similar decision. One, Sullivan, had rented the building 

known as The Teachers' College and Girls' Latin School 

Building fro® the school ooiamittee of the city of Boston, 

for the purpose of holding a "beanoM party on the night 

of June 21, 1937. The plaintiff, an elderly woman, after 

entering the vestibule of the building stopped to take 

her ticket of admission frora her handbag, iftille she 

searched for her ticket, she took a few steps to her right 

to avoid the crowd which was entering the building. In 

so doing, she fell down an unllghted and unguarded stair­

way and was Injured. 3he sought redress from th® city 

alleging negligence on the part of the authorities in 

falling to light and/or guard the stairway. The eourt 

said that although the title to the building wag by sta­

tute in the hands of th® city, the actual maintenance was, 

conversely by statute, in the hands of the school conuRittee; 

that the school committee as a board of public officers 

could not be hsld liable for negligence; and that the city, 

since it could not direct or control the actions of public 

officers carrying out a mandate of the legislature, oould 

not reasonably be hold liable for the negligence of such 

officers. 

A plaintiff, who, while approaching a schoolhouae 

to attend a Dieting of an organization whloh had hired 
'»» • "' ".'••» ••"" 

B2 Syeenev v. City of Boston^ 309 Massachusetts 
106. 
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the bui ld ing for the night , was injured, by f a l l i n g on an 

a l legedly defect ive walk located on tho sohool proo^r ty , 

based her p ies for co aspen est Ion on the c^nr^es th« t : 

(1) the sohool committee had e x e r o l ^ d m option 
when I t rented the bui ld ing; sand 

(2) t h a t , in charging a r e n t a l fee tha t was grea ter 
than tha t which wsa required to fever the 
expenses of keeping the bu i ld ing open, i t 
assumed the c r u e l t y of n qungl-cor-orpt lon 
ac t ing for prof i t . °3 

The Superior Court judge decided in favor of th® 

p l a i n t i f f and awarded her damage© in the amount of twelve 

hundred d o l l a r s . The Supreme Court heard the case on 

appeal from the defendant, the City of '4uinoy. 

In revers ing the decision of the Superior Court 

Judge, the Sunreme Court pointed out tha t he had raisin-

t e rp re ted sect ion 71 of Chapter 71 of the General L<?ws84 

which requ i res t h a t , under ce r t a in circumstances, the 

school committee "shall.1* allow individuals **nd assoc ia ­

t i o n s to use school bu i ld ings . Ind ica t ing that in the 

case a t bar these condition® had been present , the cour t 

answered charge one by saying! 

The underlying purpose of said sec t ion 71 I s dec­
lared to be "promoting the usefulness of publio 
school proper ty" . In e f f ec t , said sect ion 71 
r equ i r e s the school committee, cons i s ten t ly smd 
without in ter ference with the u«»e of the premises 
. . . to tu rn over bui ldings erected under peremptory 
s t a t u t o r y requirements as publio school bui ld ings 
to ind iv idua ls and a s r o c i a t l o n s 6 5 . . . '.hen th* 

83" i?aj»b„ujrtpn,' Xm..c*Vf P? .^Hinoy,, 309 Massachusetts 
111. 

©4 genera* Lane..of aaaaaohueefrtg (Xor.a&.) f Chap­
t e r 71 , sec t ion 71 . 

65 Maur lo ,^ , , v,,, M M , , frttpra, p . 115. 
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committee has determined that the requested use 
is for the Interest of the community ... (the 
elements of the statute become effective) ... 
and discretion to allow that use is at an end,86 

Concerning the second charge of the plaintiff, th© court 

refused to rule upon what constituted « proper rental 

fee. The charge wag meaningless, It pointed out, by 

virtue of the fact that the committee, as a board of pub­

lic officers, had In spirit and in letter, carried out 

the mandate of th® legislature and consequently could 

under no circumstances be held liable for negligence. 

As the foregoing cases illustrate, the courts of 

the Commonwealth will not hold Individual ooraralttseiaen or 

municipalities liable to an Injured party in cases Involv­

ing non-feasance or misfeasance on the part of agents, 

regardless of how unjust that may seem to be to the injured 

party. 

4. The Relationship Between the Sohool Committee 
and the Municipality 

The relationship that ©xlata between school commit­

tees and municipalities within the Commonwealth of Massa­

chusetts is based upon four fundamental concepts: the 
87 gohool oommittee is independent of the municipality; the 

86 Warburton v. Qulnoyf suprar p.117, 

87 PmmrA Tt„, fmlmtX^H, S41 Massachusetts 526; 
fforao v. AghleyP 195 Massachusetts 394; Casey v. Olty of 
Everett. 330 Maggaohusotts 220. 
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municipality must provide schools In sufficient number to 

provide for the needs of the ohildren of the town;®8 the 

municipality must provide annually the amount of money 

required to operate the sohoole in accordance with th'. 
89 

law; and, the school oommittee hag general control of 

the public schools.®0 

Although the limits of the authority and the obli­

gations of town and committee would seem to be manifest 

from a study of the lawe and of the legal decisions which 

have interpreted them, this relationship has been a major 

source of legal action over the past four deoades. This 

litigation has been the result of lgnoranoe of the law, 

misunderstanding of the law, or some speelal circumstance 

whloh has led one of the litigants, usually the town, to 

believe that the law was not applicable to the auestion 

under dispute. The majority of the cages fall into the 

latter category. 

The school committee is Independent of the muni­

cipality.— The principle that the sohool committee is 

independent of the municipality and not answerable to 

the same for Its actions is well illustrated in the case 

of Morse v. Ashley.9* There had been maintained in th® 

town of Aoushnet an ungraded school called The Bisble 

School. The sohool committee, feeling that the gmalln^gc 
mmmmm.<m«-m0mmmm,M p mi n W W m 

88 Oen^ral Laws of Massachusetts (Tor.Ed.) Chap­
ter 71, section 1. 

®$ Ibid.. chapter 71, section 34. 
90 |bld.. Chapter 71, section 37. 
91 Morse v. Ashleyf 193 Massachusetts 294. 
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of numbers and diversity of grade levels of the pupils 

attending the Blsbie Sohool made its continued operation 

inadvisable and unnecessary, ordered it closed. The 

pupils of the Blsbie School were sent to Long ̂ 'lain 

School, a larger, graded, and bettor equipped school 

where th« committee felt that their interests would be 

better served. Subsequently, the town voted to reopen 

the Bisble School. When the school oommittee refused to 

comply with the vote, the town sought a writ of mandamus 

directing the committee to reopen th© school, ifoen the 

petition was denied in the superior Court, appeal was 

made to the supreme Court, 

In giving Its judgement, the court pointed out 

that, in effect, the vote to reopen the Blsbie School was 

a vote to return to the said sohool the pupils who had 

formerly been in attendance there. Thle vote, the court 

opined, if valid, would give to the town the right to 

assign pupils from one school to another. The court went 

on to say, 

... R.L.C.42. section 27, provides that the school 
committee "shall have general charge and superinten­
dence of all of the public schools*. In the perfor­
mance of this duty the committee act not *\& the agants 
of the town but as public officers intrusted with" 
certain powers and oĥ crged with corresponding duties 
... the duty of assigning the pupils to the various 
schools is a part of th© auperlntendencs under tMs 
provision of the statute ... While they may and 
should take Into careful consideration any wish of 
the Inhabitants of the town, whether expressed in a 
formal vote or otherwise, still in th© end their 
own decision when reached is the decision of the 
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Commonwealth, and it is to control ... It is mani­
fest that by the vote under consideration the town 
undertook to direct the oommittee in a matter over 
which the committee under the statute had full con­
trol. It follows that the vote Is inoperative and 
is In no way binding upon the committee. 

This case 1© not only a good illustration of the 

principle that the committee 1B independent of local con­

trol but is also an example of a misunderstanding of the 

law on the part of one of the litigants. The law and the 

decisions interpreting the law are so clear on this point 

th^t it is difficult to understand how the dispute ever 

reached the courts. 

The obligation of the town to appropriate the 

funds requested b.v the sohool committee.— A second type 

of problem hae arisen in the area of committee-municipality 

relationship over the fact that the law Imposes upon the 

town the obligation of providing and supporting the public 

schools and confers upon the school committee the authority 

to manage them. 

The concept of a separate board of specially 

elected officers controlling the raffairs of the schools 

dates baok at least to th© organization of the school com­

mittee in 1826,93 and Implicitly is found In the legislation 

94 

of 1789 which authorized tho sohool district. The notion 

of town responsibility for the establishment of and the 
92 Morirv, Aehlfj, su,prja, pV 296-297. 
93 Laws of Massachusetts.1826. Chapter 143, section 5. 
94 Acts of *iasaachuBattsf 178fff Chapter 19. 
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financing of the public school® 1« of even move ancient 

o r ig in , da t ing back to 1647. 9 S The town«s have reeojrnlMd 

t h e i r ob l iga t ion under th*» law for throe cen tu r i e s , «jnd I t 

i s more than a century since nny town h«s «ttempted to 

evade completely i t s obl lp^ t lon . Throughout th« years , 

however, the re have been di f ferences of opinion as t o th© 

amount of support necessary in order to comply *ilth the 

l av . The answer to t h i s quest ion in found In The Cemral 

Laws of the Commonwealth, ^nd in tho Judic ia l decis ions 

t ha t have in t e rp re t ed them. 

The per t inen t laws, as they stand In the present 

code, are Sections 1, 4, 34, and 37 of Chapter 7 1 . 9 6 Sec­

t ion 1 provides th^t "Fvery town s h a l l maintain, for a t 

l e * s t one hundred and sixty days in each school year . . . 

a su f f i c i en t number of schools for the i n s t ruc t i on of 

e l l ch i ld ren who may l ega l l y a t tend n public school t h e r e ­

in*1. The s t a t u t e then ou t l i nes the courses tha t rauat be 

taught in the public gshools and concludes with the s t a t e ­

ment: *3uch o ther subjects as the school committee con­

s iders expedient m§»y be taught in the public s choo l s* . 9 7 

Section 4 spec i f i e r t h a t "every town containing . . . f ive 

hundred fami l ies or householders, sha l l . . . maintain «, 

high school . . . One or raore course® of study, nt lersat 

four years in length , sha l l be maintained In such high 

95 Nathaniel B, Jhur t le f f , >eqonJg of Massachu­
s e t t s Bay, 3UT>ra. V o l . I l l , p .203. 

96 genera^ )^n3^1^MmM^mil^JI§x^AJi, 
Chapter 71 . 

W iiASfew Chapter 71 , sec t ion 1. 



MATURE AND LEQAL STATUS OF THE COMMITTEE 90 

gohool, and it ghall be kept open for the benefit of all 

of the Inhabitants of the town for at least one hundred 

and eighty days, exclusive of vacations, In each school 

yvAJP • • e 

Section 34 imposes upon every city and town the 

obligation of annually providing "an amount of money 

sufficient for the support of the public schools as re­

quired by this chapter*. This section further provides 

that 

... Upon petition to the superior court, sitting 
in equity, against a city or town, brought by ten 
or more taxable inhabitants thereof, or by the 
mayor of a city, or by the sttorney-generel, alle­
ging that the amount necessary in such city or 
town for the support of public schools as afore­
said hag not been included in the annual budget 
appropriations for said ye,<>r, s<*ld oourt may 
determine the amount of the deficiency, if any, 
and may order such city or such town ... to 
provide a sum of money equal to such deficiency, 
together with a sum equal to twenty-five per 
cent thereof.99 

Section 37 gives to the school committee "general 

charge of all the publio schools ,,.M. ° 

An analysis of these laws shows that sections one 

and four obligate the town to provide schools, and, at 

the game time, leave the gohool program to the discretion 

of the sohool committee. Section 37 gives to the oommittee 

a general charge of the schools. Section 34 is an ®xpvQ3% 

98 Oeneral La^sf supraf Chapter 71, section 4. 
99 Ibid.. section 34. 
100 Ibid.. section 37. 
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mandate to the town to provide *en amount of money suffi­

cient for the support of the public schools", and a pen­

alty Is attached to a failure to comply with this law. 

Since the town is to pay the penalty for failure to pro­

vide sufficient support, certainly some agency other than 

the town must determine what amount of support is suffi­

cient. Since the sohool oommittee has "general chargeM 

of the schools, the right to determine the program to be 

offered, and la the only other agency designated by sta­

tute to concern Itself wit < the schools, manifestly, it 

is the sohool committee that determines the amount of 

money necessary to run the schools. The answer, then to 

the question "How much money must a town appropriate in 

order to comply with the law"? is simply "that amount 

which the school committee deems necessary for the ade­

quate operation of the schools'1. 

A thorough study of the law as found In Chapter 71 

wherein specific functions are given to the school commit­

tee, such as the power to contract with teachers, and 

10° 
superintendents of schools, *" the duty to provide text­
books, the duty to maintain the schoolhousos, 0 4 and 

101 Qeneral Laws of Magsachusett8f(Ter.^d.). Chap­
ter 71, section 38. 

102 Ibid.. section 59. 
103 Shift.* section 48. 

104 Ibid.. section 68, 
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t o employ physlolans , n u r s e s , 1 0 8 c le rks ,106 *nd cus to-
107 

d lans ; and l i k e powers, a l l of which imply the expendi­

tu re of funds; leaves no doubt t h a t the l e g i s l a t u r e i n t en ­

ded to leave the determination of school expenditures to 

the school oommittee. 

In the case of O'Brien v. the City of P i t t a f i e l d 1 0 8 

the court makee c l ea r the r e l a t i v e pos i t ions of the school 

oommittee and the municipali ty in matters per ta in ing to the 

support of the schools . 

In June, 1941, the t e a c h e r s ' subcommittee of the 

School Committee of P i t t s f l e l d recommended to th© fu l l 

oommittee tha t the s a l a r i e s of the teachers be Increased 

by two hundred d o l l a r s . In November, 1941, the f u l l com­

mit tee accepted the recommendation of the subcommittee and 

submitted to the mayor, in compliance with Chnpter 44, 

sect ion 31 , an i temised budget including the amount necess­

ary for the r a i s e s . The o r ig ina l recommendation had 

included the reserva t ion "provided money for t h i s increase 

i s made a v a i l a b l e " . 1 0 9 The mayor f a i l ed t o include the 

amount necessary for the Increase in h i s budget. When 
mmmn • • • ! • • • — H i . . . — — • — — t m m m w n — — — — m m 

108 General Laws, supra. section 53. 
i06 Ibid.. section 59 (by implication). 
107 Ibid.. section 68 (by implication). 
106 O'Brien v. City of Pittsfleld. 316 Massachusetts 

109 Ibid., p.283. 
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one, 0»Brien, and others being ten taxable residents of 

the City of Pittsfleld, sought © writ of mandamus to 

compel the city to provide in the budget for the salary 

increases, the city contended that the words "provided 

money for this inoreas© Is made available* made the pro­

posed increase optional with the mayor. The city further 

alleged that the budget had been handed personally to 

the mayor by the superintendent of schools with the words, 

"They (the committee) have added two hundred dollars to 

the teachers' salaries if the money le made available by 

you". The Superior Court Judge ruled for the city. 

On appeal, the Supreme Court declared that the authority 

to determine the salaries of teachers was one delegated 

by statute to the school committee and was vested "solely 
111 

and absolutely in the school committee0. "That power 

is one which the school committee could not delegate 

lawfully to any of their subordinates or to the aayor 

or other city official, but is on© for the committee 

alone to exercise, ... any attempt to delegate that power 

would have been void*.112 The oourt want on to say that 

by including the appropriation for the increases in the 

110 afftrim .y,, n t M l«,lfl, msm-
111 |b,xa,,,( c i t ing Haja, y,,, Brockton,, 313 Kae*a-

chusetts 641,at p.644, )p.?85\ 
112 Iblfl.P p.286. 
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budget the committee had Implicitly voted the increase and 

that said increage was "unconditional, drflnlte and binding 

113 
upon the city*. The city was ordered to provide the 

amount of the deficit plus the penalty of twenty-five per 

cent provided by Chapter 71, section 34 of the Central 

Laws. 

In what is perhap? the nost exhauatif1 of the deci­

sions in the area of town-committe© relationships, Ping v. 

114 

Woburn. the court interpreted further Chapter 71, sec­

tion 34, by defining explicitly what typea of npproprla-

tions were legal. 

Thle case involved four separate petitions, oach 

of which was brought under authority of Chapter 71, sec­

tion 34, alleging that during the years 1938 to 1941, 

inclusive, the city had failed to appropriate the full 

amount estimated by the school committee to operate th® 

public schools. As a result of the deficiency, the taa-

ehers had not been paid In full during any of these years. 

The respondents, although admitting the deficiencies, 

held that if an amount sufficient to meet the minimum 

standards of Chapter 71 had been appropriated, ther^ h d 

been a compliance with the law. 

The case reached the Supreme Court on «ppe&l from 

the respondentg against whom the Superior Court Judge had 

113 O'Brien v. Pitt afield. .ftflffTft.. p. 286. 

114 Rfrng v. City of WpburnT 311 Massachusetts 880. 
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ruled. After reiterating the principles that it was the 

intent of the legislature to "intrust the cnre and opera­

tion of the public schools" to the school committee and 

that the municipality "must provide the money that is 

necessary for the support of the public sohools*, the 

court said that it was of the opinion that "section 34 

relates to support that is mandatory, as distinguished 

froa that which is permissive''.115 It then proceeded to 

analyze the budget of the school oofiraittee In the light 

of this distinction. The following budget items were 

classified as mandatory, and, consequently, obligatory 

upon the town: 

(a) salaries of the superintendent of school" and 
of teachers under oontract;11^ 

(b) text-books and supplies for instruction in sub­
jects required by Chapter 71, sections 1 and 4, 
and subjects which the committee deems it advis­
able to teaohj11^ 

(e) the salaries of Janitors and custodians of 
buildings;±1$ 

(d) telephone,1"1* fuel, lights, power, water and 
other supplies for th® operation of the school 
plant ;lw 

(e) repairs;121 

(f) health equipment and salaries of school physicians 
and nurses;1*^ 

(g) expenses connected with graduation exercises;1 ^ 
the salary of the attendance officer;12* (h) 

(1) the c le r ica l assistance in the administrative 
ipartmentjiSot 

(J) l ib ra ry , supplies, books and the salary of a 
department;126and 
l ib ra ry , supplies, 
librarian.126,127 

115 King v. ¥oburnP jyjprj., p.685. 
116 general. Lawja,, p îu Ma.gja.ofcujettSbChapter 71, sec.34. 
117 Ib id . , section 48. 122 Ib id . . *eos.53,54,«5f.,57. 
i 1 ^ Ibjld.. section 68 1J3 Ibid . . sections 37,48. 
119 | b i d . . section 68 124 Ibid. , gec.ir (Ch.77) 
120 Ib id . , section 48 125 Ib id . . section 59 C-.h.?l) 
121 Ib id . , section 68 126 Iblfl., section 48 

!27 IbM. > section 34 
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The transportation of pupils to and fron sohool 

was held to be a "permissive* duty rather than one re­

quired by Chapter 71, Consequently, it was ruled that 
12 

the city was not liable to provide the funds for that item. 

This comprehensive analysis of municipal obligation 

in regard to school committee budgets dispelled sny remain­

ing doubt as to the type of support required by the lsw. 

It has been cited in almost every case of sohool litiga­

tion which has arisen since it was handed down in 1942. 

The hunieloal finance Act of 1913,129 which wee 

Intended to control the expenditures of municipalities, 

introduced a new element into the school committee— 

muniolpfility relationship. There seemed to be a conflict 

between the traditional right of th© sohool committee to 

determine the amount of the appropriation necessary to 

operate the schools and the provisions of the new law. 

This apparent oonfliot reached the courts for 

settlement in 1925 in the cage of Decatur v. Peabody.150 

128 Ring! v. Wobttrn. supra, p.689. (The sohool 
committee is permitted to provide transportation for 
pupils, at the discretion of the municipality, under 
authority of Chapter 40, section 4 of the Oenoral LawgP 
(Ter.Sd.)). 

129 Acta of Jiaaaaohugetta^ 1913f Chapter 719. 

130 Deeatur v. City of Peabody, 251 Ma-j:i*chu-
aetts 82. 
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The school committee of the City of Peabody voted a 

salary Increase for the teachers of the city schools. In 

compliance with section 3£ of Chapter 44 1 3 1 they submitted 

an itemised budget including the appropriation *»s timet ed 

PS neoessary to meet the Increase, to the mayor. He 

deleted this item from the budget wnioh he presented to 

the City Council, citing *-s his ->uthorlty to do so, 

section 32 of the Municipal finance Act. Vihen the City 

Council approved his budget, the adminiatration and tea-

ohcrs of tho city sought a wit of mandamus to compel 

the city auditor, tho msyor, and others to perform the 

acts necessary to include the ^elated amount in the pay­

roll. 

The court ruled thnt the authority to determine 

the salpriea of the te&chere of the City of reabody lay 

with the school committee «?nd not with tho mayor. %lth 

regard to the Itunlclpal Finance Apt, the court t)t«ted th*»t 

the seeainar conflict resolved itself when the tradition 

of each statute wag examined. 

Th^ purpose of the ... (Municipal finance 
Act) ... WRS to set rigid barriers *»ftaln->t ex^mi-
tureg in exoena of impropriations, to confine borrow­
ing of money and the issuance of municipal bonds 
vlthln strict limits and to put all cities upon » 
sound financial basis as far »B la possible by 
legislation.1*52 

131 Oenerel Uw.guof Mftaaaehugette (TerTSd.j. Chap­
ter 44, section 32. (The Municipal Finance Act of T<?13 is 
included In the General Laws under thle section). 

132 Ifcoatur v. Peabody, j>upx§» P*S8. 
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Ihe oourt continued, 

It ia oleer that the design of Section 34 wnr to 
make the observance of certain requirements of 
Central Lawar Chapter 71, imperative unon municl-
palities and not oubject even to the limitations 
of the r revisions* of law oa to tho budget. This 
compulsion Imposed by the General Court 1' peremp­
tory and unequivocal. ... with resforencse to the 
public schc:is thor© is both the yower in th* sohool 
committal) and the express legislative mandate i.o tho 
municipality to "r̂ .lga by taxation*1 the neo^a-iry 
money. 12 «$ 

The Judgement of the oourt WF»S concluded by the st^ti-vntj 

It follows froa the provisions of Sgction 34 
touching tha publio schools, thit it X; tho -luty 
of those fr'ualng the budget under general Laws 
Chapter 44, ggotion 32, to conform to C-.L. Clnpt^r 
71, section 38, and to provide for the sal^rios of 
teachers in th© publio ashoole aa vjtad by t::e 
sohool coamiittee.10* 

The clarity end expllcitnesa of the Court's deci­

sion in Decatur yf Peabody dispelled any seemin/ oonflict 

between the powers of the municipality under the tfunl.oipal 

Finance Act and the traditional right of th© school commit­

tee to determine echool expenditures. It ha a not ,<_?noe 

be«?n forced to rule directly on the mptter. On p number of 

occasions, however, it has been requested to Judge quite 

similar cases, where factor® other than the direct Chap­

ter 44-Chapter 71 relationship were Involved. 

On December 6, 1941, the school committer of the 

City of Broofcton submitted to the Incumbent mayor an 

estimated budget for the year 1942.13C ris successor 

133 9t,ej|twy.. y..,-l,.igbp.4y., JLMBTA, p.ss. 
134 Ibid.. p.89. 
U S Hayes v... Brocktonf 313 aaggaohusett* 841. 
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assumed office on January 5, 1942, and pres^nt^d to the 

city council a budget calling for thirty-three thounnnd 

dollarg less than the amount requested by tho school 

committee. The school committee budget h«d includ-V ->n 

appropriation to provide for certain «-">l«iry adju^tmsntg, 

principally, the raising of 'ill male instructors- in tN-

vocational schools to the salary level of the mal# high 

school teachers. The amount of the deficiency was 

approximately equal to the amount necessary to meet this 

salary increage and to expand certain other fentures of 

the vocational school program. In defending its position, 

the city questioned the constitutionality of section 34, 

Chapter 71, declaring that it gave to the court functions 

other than Judicial; disputed the right of the city to 

so adjust the salaries of the male vocational school 

teaeherg} and pointed out that the sohool committee budget 

had been gubaitted on December 8 rather than on Sbveasber 1 

as required by law. The oourt ruled that the section is 

constitutional gince the only function of the court is to 

determine that the requirements of th* statute pre being 

137 

met; th«t section 37 of Chapter 71 ^iv^s the school 

committee "general charge and euperintendance of nil the 

public schools* including vocational schools, hence the 

sohool committee had every right to adjust the salar ies 
13© flenarai Lawa of Massachusetts (Tor. &*,.), 

Chapter 44, section 38. 
137 ftbla.. aaapter 71, section 34, 
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of the vocational school instructor a; and that th«a submis­

sion of the budget on December 5, 1941, rather than on 

November 1, was a technicality and no factor, stlnce tho 

new mayor had not taken office until January 5, 1942, and 

would have been unable to «ot upon the budget before that 

time. 

The right of a school committee to give a ^bonua" 

to its employees was challenged In the case of The Attor­

ney-general of the Commonwealth of Massachusetts v. th® 

138 
City of Woburn. In submitting its budget for the year 

1944, the sohool committee recommended that a ttbonu6<{ be 

paid to all employees of th© school department for the 

year 1944, in the amount of two hundred dollars for full 

time esjployees and one hundred dollars for part tlmo emp­

loyees. In the budget th© item w»g headed "Increase 

(Temporary)*. The city challenged the right of th© achool 

committee to gr<ant such a "bonus". Th© Superior Court 

Judge ruled for the city ntatlng that a "bonusM Is a gift 

and it was not within the power of tho committee to grant 

"bonuses" out of public funds.13® The case roachod the 

Supreme Court on appeal frora tho Attorney-Coneral of the 

Commonwealth. In reversing the decision of the lower 

oourt the Supreme Court said, "Bonus is a word of flexible 

meaning. It is true that It la sometimes used in the sense 

138 The Attorney*Oaneral of the Commonwealth of 
Maegachuaetts v. The City of Woburn. 317 Massachusetts 464. 

139 ^torney-fQenerel of Massachusetts v. Woburn. 
ffWEti.f P«*6*« 
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of * p*lft or sr̂ ttulty, but it iq »1 go tvm th-?t it !'• 

commonly used to denote an increase in salary or wpgea 

in contracts of cn-nloymont. ... Whot^var m*sy h"*vsf bean 

the purpose of the committee In urlng the vord 'bonus', 

... we think th«t the only pror.̂ r inference tb"»t can be 

drawn from the testimony ... Is that the committer inten­

ded to grant, but only for the $®m,v 1944, »n Increase in 

tha compensation of the employees of the sohool department. 

In Cotter v. The City of Chelsea142 th® school 

committee of the city of Chelsea voted that all married 

teachers who were "the sole support of his own wife, her 

own husband or his or her own children under eighteen 

years of age be granted e dependency allowance of three 

143 

hundred dollars per «nnum*. The city refused to appro­

priate the money required for the dependency allowance on 

the grounds that it was illegal by virtue of the fact th«t 

it violated tho spirit of section 40 of Chapter 71.1<4 This 

latter section provides in part that "... women teachers 

employed In the same grades and doing the same type of 

work with the same preparation and training as men teachers 

shall be ^sid at the «p»me r*te as men teachers". 

The court ruled that Chaotor 71, section 40, does 

not prevent the gohool oommlttae from ranking ttl9R>?tl, logi­

cal and reasonable ^iff^rentiiitlons maong emnioyee®* but 

140 Attomy-^nMa!, y*. „ tateiM), p. 467. 
141 Sbijl., P-4©8-
142 Cotter v. City of Chalaaar 329 &*gg*ohus *ttg 314. 
143 Ibid. , , p . 314. 
IAA fiaflflgaJL Lawa of .Massachusetts , ( le r . M.) t e m p ­

t o r 7X. eeot ion 40. 



HATCRE AND LEGAL STATUS OP THIs. COMMITTEE lot 

prevents only the making of such distinctions when they 

are made on the basis of sex. In the case at bar, sixty-

five men and five women were to receive the niiowanoe, 

hence, sex was not the determining factor. The court ,-ent 

on to say that "eohool committees have pen*re1 charge of 

public schools and undoubtedly have full pcw*r to m^ke 

reasonable «nd proper contracts with teachers «nd to fix 

salaries".14B The court concluded th>t If th© school com­

mittee felt that recognition of extm burden on the vwt 

of some teachers * ould help to provide better schools for 

the city of Chelsea, the granting of the additional 

allowance vae legal. 

The general principle that th*j Lohool oommittee 

alone has the right to determine nppropri-ition!? and in so 

doinp- is not bound by the vishes of tha municipality was 
146 

reiterated in Hatt v. Ohelaaford. The town nt it8 

annual meeting in 1947 refused to appropriate n sum 

amounting to f?13,591 to provide for mlnry Increases 

voted by the school committee. Tho Judge of the 'uperior 

Oourt ordered the town to make up tha deficiency together 

with the penalty of 2bf thereof provided for In Section 34 

of Chapter 71. The respondent appealed to the Uirrome 

Court on the grounds that Section 34 applied to cities 

but not to towns and that tha vote of the town <*© a whole 
145 fiotjer Vt cbe?,g,eo,, JI&&E&, p.317, citing 

Attorney-general v. ^are. 328 Massachusetts 18; 'fatt v. 
Chelmsford.. 3£3 Ifassachusett^ 697. 

146 Watt v. Chelmsford, 323 Haeeaohusette 697. 
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voided the previous vote of the school committee. In 

147 
support of the second argument Corman v. Peabody was 

cited. The court rejected th© first argument by pointing 

out that it had never dlffsrentiated between city and 

tovn and at page 682 of King v. Woburn146 had used the 

terminology "the duty that la imposed upon every city 

and town*, with regard to the respondents' second point, 

the court ruled that by statute "the sohool committee of 

a city or town has the absolute right to fix the salaries 

of teachers. 4 9 Gorman v. Peabody was ruled no true 

precedent beoause the decloion in that case had been pre­

dicated on a special provision in the charter of the Jlty 

of Peabody. The charter of the town of Chelmsford con­

tained no such provision. 

A 1983 Supreme Court decision concerned th® dele­

tion of slightly more than one hundred thousand dollars 

from the estimated budget of the school committee by the 

mayor of the city of Everett.150 The city based Its case 
•t C I 

on chapter 49 of its own special charter which provided 

thut th© recommendations of the sohool committee be sub­

mitted to th® mayor and that he then "recommend such 

appropriations as he shall deem necessary*. 

Because It reveals so unmistakably the present 

thinking of the court, it seems appropriate to quote at 

147 flOTftn,,,*,. - ?tJfljEfffly.» 312 Massachusetts 660, 
(Discussed at page 13 of this thesis). 

148 Bins? v. Woburnf 311 Massachusetts 680. 
149 Watt v. Chelmsford, 3S3 ?toesi»©husettg 700. 
, 150 Ofiaey ..at. al. v. City .of .Cyagatt, 330 Il.issa-
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some length the decision rendered: 

The petitioners plea is based upon Chapter 71, 
section 34, whose tradition extends back to 1647. The 
T»olloy of the Commonwealth in broad terms may be 
stated as a determination by the Legislature that 
the maintenance of public school** its of paramount 
Importance. Tho Legislature has given ... (to the 
school committee) ... substantially fln^l authority 
to deoide upon the needs of school systems in their 
charge. The special provision cited by the corres­
pondent, although, admittedly in this particular 
charter It is stated specifically, la no diff*r»nt 
in spirit from the general tenor of General Laws 
Chapter 44. Nor la It essentially dlff®r*snt from 
section 32 of the game chapter, giving to the mayor 
a control over the budgets of other department 
heads.152 

... It is well settled that despite the 
importance and the broad sweep of Contra! Laws (Toy. 
Sd.) enactor 44, which regulated municipal finance, 
section 32 does not deprive th*» school commit tee of 
the final authority to determine the financial n@«ds 
of the public schools. 

Beyond the point stressed by th<? respondent, 
nothing in the city's charter supports the conten­
tion that section 49 thereof was Intended to deprive 
the public schools of the city of Everett of the 
protection of General Laws, chapter 71 or to permit 
the mayor or the city council to ignore the basic 
standards there set out fw the maintenance of pub­
lic school gygtems throughout th@ Commonwealth... 
We are accordingly of the opinion that the bare 
reiteration in geetion 49 of the respondents' charter 
of a power which is probably contained in section 32 
(of chapter 44) does not have the effect of cutting 
down the traditional and well established power of 
the echool committee. Therefore, the petitioners are 
within their rightg In invoking chapter 71, section 

When the rogpondentg cited Gorman v. Peabody154as 

preeedent for their stand, the oourt pointed out that th© 

152 Oaaev v. Everett, supra, pp 228-823. 
153 |bj.d.. p. 324. 



NATDBS AND LE&AL STATU9 OP TMS COMMITTEE 105 

charter of the City of Peabody was t> charter providing 

for absolute home rule and containing a provision for 

referendum. The decision of a mayor in the cose at bar, 

the oourt declared, could hardly be classed with a deci­

sion of a majority of the voters. 

The Legislature retains control.— While a Ion-' 

Una of decisions In addition to those enumerated abov« 

iterate and emphasise the right of the school committee 

to determine appropriations for sohool purposes and obli­

gate the municipality to meet those appropriations, the 

ease of Song? v. Fall Hlvar*58 serves to emphasize the 

source of these powers and duties — the Legislature. 

Under authority of Statute 1939, Chapter 444, the 

city, with the approval of the Emergency Finance Board, 

was oermitted to borrow money to meet *>n emergency. Sec­

tion 5? of said chapter 444 provided that 

... no appropriation voted for any purpose ahall 
be valid without the approval of the said board 
during any period while any lo»n incurred under 
authority of this act is outstanding, and the 
maximum amount which may be expended in each ye*r 
or any portion thereof during said period, for 
any and all municipal purposes, shall be fixed 
by oald board, any provision of the general lawe 
to the contrary notwithstanding ... 

In November, 1944, while a portion of the said loan 

was still outstanding, the gohool comraltte© submitted a 

budget which provided a salary increase of ten per cant 

for the teachers of th® public schools. The mayor refused 

155 Souaa.v. City ..of. fall Riverr. 320 Massachu­
setts 641. 
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to Include the amount necessary to provide for the pro­

posed increase in hig budget. He submitted his budget 

to the Emergency Finance Board which approved it. When 

5eusa and other taxable residents challenged the mayor's 

budget on the strength of Chapter 71, section 34, the 

court ruled: 

During the time when it applied the statute pro­
vided no substitute *for th® approval of the 
Emergency Finance Board. Sueh approval" was ne­
cessary to valid appropriations ... such approval 
was never obtained ... if the petitioners were to 
prevail, It would mean thst tha holders of tha 
bonds and notes issued under St.1939, c.444, 
would be deprived of the intended statutory pro­
tection, and a paramount requirement of the act 
would be defeated.1°® 

In ruling against the petitioners the court did 

nothing to Jeopardise the dominant position of the local 

school committee. It merely re-emphasized th® principle 

that all powers of the school committee are contingent 

upon the will of the legislature, which mny for any reason, 

whatsoever, change, limit or abolish them. 

In concluding a discussion of the relationship 

which exists between the school oommittee and tho muni­

cipality, it should be pointed out that, while a duly 

elected school committee possesses broad grants of statu­

tory power and is not to be controlled by the town, th© 

committee, in th® first instance, is chosen by the local 

electorate. Consequently, the people of th* town do 

maintain a type of control over the achool committee — the 

control that expresses itself at the ballot box. 
mmmmmmmmamt* • • * • * " " " ' • " * * ' ' ,m'" 

e#e #t»agUe»/,ftU aim* .man, P. 045. 
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Summary 

The local school committeeg, vhich govern the 

affairs of the public school system of the Commonwealth 

of Massachusetts, at the present time, are the nroduct of 

three centuries of evolution. 

They are administrative agencies, without corpor­

ate status, and exercise only th*?t Authority which is 

given to them by statute or which can be inferred from the 

powers delegated by statute. Sohool committee members 

are publio officerg. Although chosen in th® first instance 

by the looal electorate, they owe their authority to the 

Legislature of the Commonwealth, end their decisions are the 

decisions of the Commonwealth. 

School committees, hpvin# no corporate status, are 

not liable In tort to aggrieved parties for «?cts of negli­

gence. All such oction<=t must be brought against the muni­

cipality. Municipalities have 0 flusl nature. On the one 

hand, they nre politic** sub-divisions of the st??te, on 

the other they are ouasl-oorparfltion«8, conducted as pri­

vate corporations for the benefit of the municipality 

rather than the Commonwealth. In th© former role, they 

a.re not liable for non-feasance, nor for the misfeasance 

of their agents; In th® latter role, th*sy are liable. 

School comraltte® men «»g public officers have the same 

statu® as the municipality in Its governments! role. Court 
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decisions have indicated that publio officers may be held 

liable for personal acta of misfeasance. 

Much of the litigation In recent years has hinged 

upon the relationship thnt exists between tho school com­

mittee and the municipality. By statute, the school 

committee directs the affaira of the public schools, and 

the municipality supports them. The courts h*ivo ccnslj-

tently ruled that It is the obligation of the municipality 

to appropriate that amount of money which the .chool com­

mittee deems necessary to operate the public schools pro­

perly. Seeming conflict between the laws rel-̂ tivo to 

public finance, and those concerning th« public schools, 

has been digpelled by the courts, which have, in effect, 

set the public schools ap*»rt from certain of the restric­

tive measures of the finance lews. 

Having established the nature and legal position 

of the school committee and Its members, this tresis -Aill 

concern itself, in the next chapter, *<ith tha s..peciflc 

powers and duties which they ex«*rcl e and which ore 

imposed upon them. 



CHAF'fS III 

TH3 POWERS AND DUTIES OF THF, SCHOOL COMMITTEE 
WITH RSaABD TO POLICY MAKING 

The nature and legal position of the school 

committee having been determined in Chapter II, it will 

be th© purpose of the remaining three chapters of this 

thesis to observe how that nature and that lagnl «totus 

manifest themselves as the committee axercises its prin­

cipal powers *nd fulfills its principal duties. 

ilomethlng of the scope of the t>ower, whloh the 

legislature has delegated to the school committee, has 

already been Indicated In the foregoing chapters. It is 

the purpose of the rsresont chapter to examine the powers 

and duties of the school committee as they affect the 

making of policy. 

By Statute 143 of 1826,* now embodied in the Con-

eral Laws of the Commonwealth^ as aeotion 37 of Chapter 71, 

the sohool committee is cloaked with a sw*uping rmd compre­

hensive authority to manage the affairs of the public 

1 Acts of Massachusetts. 1826. Chapter 143, 
section 1. 
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schools. The courts, for their part, have placed the 

broadest possible construction upon this authority." 

The Broad extent of the power, which the school 

committee possesses for the management of the schools In 

general, was well stated by the court In the case of 
3 

Leonard v. Springfield; 

"The establishment of schools for the educa­
tion, to some extent at least, of all of 
the children of the whole people, Is not the 
result of any reoent enactment: it is not 
the growth of our constitutional government, 
or the provincial government which preceded 
it, but extends back two hundred years, to 
the early settlement of the colony. Indeed, 
the establishment of popular schools is 
undergtood to have boon one of the objects 
for which powers wore conferred on certain 
associations of persons living together in 
townships, enabling thera to regulate and 
manage certain prudential ooncerns in which 
they had an Interest?4 

The policy of the Commonwealth frora early times has 
been to establish a board elected directly by the 
people separate frora other governing boards of the 
several municipalities and to place the control of 
the public schools "Ithin the Jurisdiction of that 
body, unhampered as to details of administration 
s»nd not subject to review by any other board or_ 
tribunal as to acts performed In food fnlth ... 

2 Hammond v. Hyde Farkf 195 Massachusetts 29; 
Roberta v. Boston. 59 Massachusetts (5 Gushing) 198; 
Barnard v. Shelburne, 216 Massachusetts 19; 3-pofford v. 
Carle,tfojfr, 238 Massachusetts 528; O'Brien v. Pittsfleld. 
316 Massachusetts 283. 

3 Leonard v. City of Springfield, 241 Massachu­
setts 325. 

4 iblfl., citing Pushing v. the Inhabitants of 
Hewburvi>ortt 51 Massachusetts (10 MetcalrT508. 

8 Leonard,, y....„3^rjJ3g£igM, 
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The school committee 1B an independent body, 
entrusted by law with broad powers, important 
duties and large discretion ...e 

The school committee may make all reasonable 
rules and regulations for the government, disci­
pline and management of the schools under their 
charge. This Includes a determination, within 
the bounds set by the statutes, of the subjects 
to be taught and the nature of the schools to 
be maintained, and the exercise of discrimina­
tion, insight and wisdom in the election of 
teachers and in the general supervision of the 
school system, with all the Incidental powers 
essential to the discharge of thair main 
functions.7 

The wording of this decision, placing, as it does, empha­

sis on "broad powers", "important duties", "large discre­

tions", and sweeping "Incidental powers", and demanding 

from the committee the exercise of "discrimination, in­

sight and wisdom* In the performance of its duties, 

leaves little doubt as to the extent of th® power held by 

the school committee under Chapter 71, section 37. 

The type of control which the committer exercises 

is well exemplified in the o%se of McDevltt v. School Com­

mittee of Maiden. On B©c©nber 17, 1935, the school com­

mittee of the city of Maiden elected McPevltt, a teacher 

on tenure at the discretion of the committee in the pub-

lie schools of that city, to th© position of principal of 

the Lincoln Junior High Sohool and Lincoln Elementary 

6 fopflard, v,, gpylnĵ lfll.d, U U O L , P.329. 
7 Ibid. P p.330. 

6 McPevltt vf Sohool Committee of Maiden,, 998 
Massachusetts 213. 
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School. His n<rw duties it-ore to commence on J-̂ nunry 10, 

1936. On January 6, 1936, n new oommlttoo was elected. 

They Instructed the suiperlntendent to disregard the pre­

vious vote and to notify UaPevitt that he was to continue 

In hi3 position of teacher. They allerod that the appoint­

ment h«d been mad© without the recommend «ttl on of tne Super­

intendent of Schools and, consequently, v&.@ illegal by 

virtue of section 59 of Chapter 71.' I'oCovitt petitioned 

the oourt for i writ of raandamus to compel th« echool com­

mittee to permit him to asoume tho position of principal 

of thf Lincoln School. H© alleged that the decision of 

the committee w»s beBed on an erroneous Interpretation 

of chapter 71, section 59. 

In deciding the case the court said, 

The sohool committee had general charge 
of the public schools .,, Th* ^onoral saanageris.1 
powers of th® committee continued to exist aftsr 
Cece-aber 17. Thee© i owers Included the power to 
change by a majority vote the duties of teachers 
on tenure at discretion <7nd to aa-i~n them to new 
duties, or to continue them In their existing 
duties, or to return th^m to duties for-nerly per­
formed.^ 

Tho court then concluded that the second vote did nothing 

more than to continue th® petitioner in the position 

which ho had held prior to December 17, and that "It wag 

within the power of the committee to do this".1"*' With 

* Oeneral Laws of Massachusetts (Tgr.fcd.). Chap­
ter 71, section 59. 

10 Mcl>ovitt v. Maiden, mvvn r r>. P 1 4 . 
11 M M P.21A. 
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regard to the alleged misinterpretation of Chapter 71, 

section 59, the oourt pointed out that the alleged misin­

terpretation of the law played a minor part in the decision 

to continue the petitioner in the position of teacher. 

The underlying reason appeared to be the feeling that he 

was not qualified to hold the position and that he had 

been elected In the first instance without due consider­

ation. 

This sweeping comprehensive power, n.% it affects 

the power of the school committee to establish policy, will 

be considered, for the purposes of this study, under three 

classifications: the power of the school committee to make 

rules consistent with its purpose for being; the power of 

the school committee to make reasonable rules and regula­

tions; and some of the principal powers delegated to th© 

school comfflittee in the sphere of policy making. 

1. Th© School Committee H«?s the ^lght to Make 
Rules Consistent with Its Purpose for Being 

It has been ruled that the school oommittee has 

the power to make rules and regulations Which are conals-

tent with Its purpose for being. ' The purpoeg for the 

existence of the public school syrjtera of th? Commonwealth 

Is the education of its citizens. '''folic ?duc?.tion ha3 

never been specifically define* ag such by the legislature 
'i 1 

IS Inhabitants of the Fourth school Dletriot in 
Humford v. Wood. 13 Massachusetts 192. 
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or the courts, a study of Part XI, Chapter V, Sgotlon II 

of the Constitution of the Commonwealth, reveal* that the 

Legislature is charged with the spiritual, Intellectual, 

moral, physical, social, cultural, and economic develop­

ment of its young citizens. Cona^cuently, rules affecting 

any of these areas have been held as consistent with the 

purpose of public schools. 

Perhaps the moat otriking example of this prin­

ciple is found In the oase of Sherman v. Charlestown.3-** 

The plaintiff, a female pupil under sixteen years of age, 

had been excluded frora the public schools of the «lty of 

Charlestown for alleged character defects. Under authority 

14 
of Statute 1846, Chapter ?14, she sought redress from the 

city for alleged unlawful exclusion. 

In the hearing before the lower court, the defend­

ants gave notlee that, if forced to, they were prepared 

to prove that "the plaintiff's character in regard to 

chastity was such, that she ought not to be allowed to re­

main in the public schools, and that for that reason she 

was excluded*. In a subsequent charge contained In a 

bill of particulars which they filed with tho court, the 

committee stated that they would show "that during the 

year 1845 ... th© plaintiff wag at unseasonable hours of 

the night with one John B. Hleholson £to., - specifying a 

~~ 13 %Mmm y... .Sb*. Tnhabltaata of Charlestown. 62 
Massachusetts 160. 

14 Acts of HaaaachusQtta, 184S, Chapter 214. 

1© Shemfl Y^.Charlegtown,, a.uoraf p. 162. 
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continued course of open and notorious familiarities and 

actual illicit intercourse, and that for hire and reward". 

The plaintiff objected that these charges, if 

proved, would not be grounds for lawful oxclualon, *lnoe 

the alleged illicit acts had occurred outside of the 

sohool, and that while good moral character was a requis­

ite prescribed by statute for teacher© it was not demanded 

of pupils. 

The lower court judg© sustained th© objection and 

ruled for the plaintiff. The defendant appealed to the 

supreme Court. 

17 In reaching it® decision the court pointed out* 

that it would be strange if in the legislation establish­

ing the public schoola, no power had been vested anywhere 

to protect them froa th® noxious influence of anyone whose 

presence would be "Injurious to the whole, and subversive 

of the purposes manifestlycontemplated by their establish­

ment*. Under the existing system of public schools, child­

ren of both sexes and of "various ages, capacities r̂nd sus­

ceptibilities* are brought together both In th© school® 

and in their outside amusements in ouch a way *»B "to exert 

a powerful influence on each other*'. The argument that, 

while good character is by statute a requisite for teachers 

16 jjf,hemm JU, obariestoiffl, m m L , p.iea. 
17 This paragraph and the two which follow it re­

present a trangposed paraphrase of the court decision con­
tained in pages 163 to 16© of Sherman v. Charleatown. 
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in the acnoola, it is not demanded of students, onnnot 

be maintained. The very axlatcnoe of th«j r.chools pre­

supposes that the character a of Iti» pupils nr>s In ,; plas­

tic state and not yet formed. If the format iun of ch",rae-

ter "is the manifest intention and purpose of the fCh^olo, 

then It la necessary, in the unreserved intercourse of 

pupils of the aarâ  school, as well without as within its 

preclneta, to preserve the pure minded, ingenuous and un­

suspecting children of both sexes, from the cout-M^natlng 

influence of those of depraved aentitaents and vicious 

propensities and habits as from those lnfcoted with con­

tagious disease". 

'1'he oourt is of the opinion "that the school- have 

not been left by the law without reasonable protection In 

this respect"; but that a power has- beon vested In th© 

school committee "to exclude a pupil ... for good ?nd 

sufficient cause; »nd that th© notorious immoral prop-in-

sltlea, practices and habits of ©ny on* claiming ndnlsjlon 

as a pu~>ll if proved to the satisfaction of th© coouaitteo, 

do constitute a good and pufflclent csuse for s,uch er/clu-

slonM. 

This decision established the principle thct, 

since character development is on© of the purposes for th© 

existence of the schools, the committee, uo that pupils 

ag a whole may not be hampered in achieving that purpose, 

may demand certain standards of any individual Peking 

admission to the public schools. 
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That the sohool committee may make rules consis­

tent with its purpose for being is illustrated again, 

and from an entirely different point of view In the cse 

of Averm v. ^iftmryport^16 

The School Committee of the City of Hswburyport 

had a rule which permitted teachers who were absent be­

cause of personal illness, death in the Immediate family, 

or other cause whloh the superintendent of schools consi­

dered good and sufficient to be paid in full. The plain­

tiff was absent from his work under these conditions during 

the month of January, 1919. The city deducted from his 

salary an amount in proportion to the number of days he 

was absent, contending that it was not within the power 

of the sohool comraitt.ee to make such a "gift" of public 

funds to any individual. 

The court stated that such payment could not be 

considered as a gift, and that the authority of th© sohool 

committee to make all "reasonable rules and regulations 

for the government and management of the schools under 

their charge*1 v-as not open to question. Th® "general 

grant of authority? the supreme tribunal said, "to hive 

charge of the public schools and to fix thse salaries of 

teacher® Includes the subsidiary power to dsoido within 

reasonable limits whether, in order to promote efficiency 
• f l i m n i f i i i m i r MINI.. • I I I . . M » I I I I I , II II » 

18 Aver 111, v., ffhq City of feiewburyport, 241 Massa­
chusetts 333. 

http://comraitt.ee
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and insure constancy of excellent service on the part of 

teaohere, temporary absences without Ions of pay be 
19 

afforded them ... In ruling that the committee wag 

within its right in making such a rule, the court said 

that such payment should be considered not a® a gift but 

as an "incentive to superior work". ° 

Similarly, when in Cotter v. Chelsea21 the City 

of Chelsea challenged the right of the sohool committee 

to vote extra pay to teachers with certain type© of depen­

dents, the court ruled that, if the "committee could 

reasonably believe that It would be for tha good of the 

school systena to pay more for teachers having dependents'*, 

the committee was within its righto and the vote was 

valid.22 

2. The Committee Haa tha Power to Make Beasonable 
^ulee and Begulations 

The courts have ruled consistently that In addition 

to rulea made in the further^noe of the very purposes for 

which th© public schools exist, the school committee may 

also moke such rules and regulations as are reasonable 

and make for more effective discipline, government, and 

management of the schools. This authority, like the 

19 Averlll v. NewburVDort. g.upra. pp 334-335. 
SO Ibid., p.336, 

21 Cotter v . City of Chelaea. 314 itaggaohueettg 314 
2£ I b i d . . p.318. 
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authority described above, stems from the general mansce­

ment clause, contained in section 37 of Chapter 71 of the 

General LawgT and from the brosd construction which the 

courts have placed upon that clause. While this principle 

hae been established in soores of cases, many of which r̂e 

discussed under different headings In other sections of 

this thesis, three oases have been chosen for development 

here; because they not only establish the right of the 

sohool oommittee to make reasonable rules, but also «re at 

the policy making level, have universal rather than local 

application, and have had lasting rather than temporary 

results. 

Among the more controversial rules adopted by 

school committees In the exercise of this authority w^s 

the policy of excluding married females an tochers in 

the public schools. This practice was adopted by many 

school committees of the Commonwealth during tho period 

between the two TWorld Wars $nd wis especially r<rev*lent 

during the depression of the ninet^en-thlrtles. Two out-

•tanding cases developed during this period, ffheldon v. 

Hppedaleggand Rlnaldo v. Drover.g4 The second of these 

hag been chosen for discussion here, because the teacher 

involved had acquired a full tenure statu© and thftr* was 

no reason for her dismissal other than the f<*ct th«t jhe 

married. 
1- I1TTT—I I IT I - .11 I " -' I I I H - I I - - - - • • - ! - - - — -

23 Sheldon, v... Hopoflala,, 276 Massachusetts IB. 

£4 Rlnaldo V. .greyer at alt t ^ 4 Massachusetts 10?. 
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The sohool oommittee of the city of Severe, in 

1927, had oassed a rule to the effect tia<st the contract 

of every female elected to the position of teacher In the 

public schools of that oity should Include the stipula­

tion that the marriage of the teacher would terminate the 

contract. In 1930 the rule was changed to read, wthe 

marriage of a woman teaoher ... shall operate as an auto­

matic resignation of said teaoher, and this regulation 

shall poply to teachers on tenure"." Th© plaintiff, Bln-

aldo, married In 1935 and was drooped from the teaching 

staff of the Oity of Revere. She petitioned the court 

tor n writ of mandamus to compel the sohool cosamlttee to 

restore her to her position, on the grounds th-st by statute 

a teacher on tenure could be dlemissed only for "ineffic-

ienoy, Incapacity, conduct unbecoming a teaoher, insubor-

dlnation, or other good cause". She contended that 

marriage could not be included under "other good cause" 

because this phrase must be construed in th© ll&ht of the 

specific Inefficiencies preceding it in the statute. 

25 Rlnaldo v. Drover, supra, p.167. 

26 Acts of Massachusetts, 1934f Chapter 123. now 
contained in General Laws of Massachusetts (Ter.Sd.) 
Chapter 71, section 42. 
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In rul ing for the sohool committee, the oourt 

said, 

"Good cause" for dismissal ... la by no 
means limited to some form of Inefficiency or 
of mi9Conduct on the part of the person dismissed. 
... Such otters **re p»mply covered by th© words 
which precede "yood cause"... Oood cause includes 
any ground Which 1© put forward by the committee 
in good -fnith and which is not arbitrary, irra­
tional, unreasonable, or Irrelevant to the committer's 
t?sk of building up nnd maintaining an efficient 
school system... If the eause assigned Is at 
le^st f«irly debatable snd is urserted honestly, 
and not && a subterfuge, that is enough.*? 

The court then pointed out that there was much reason for 

questioning the assumption that married famale teachers 

v«re le3s valuable to a school system than were unmarried 

female teachers but that "the committee have 'general 

charge' of the public school® in Severe ... It is for 

them and not for the court to determine matters of 

policy *.2a 

Although the dismissal of a female teacher bocause 

of a change in her merits* atatus was prohibited by a 

1953 amendment to aeotlon 42 of Cnapter 71,r- raid, conse­

quently, the specific school committee rula under dis­

cussion is no longer tenable; th® c»se hss been presented 

here to show the latitude that ig permitted school com­

mittees in mafcinp rules m& regulations for the government 

27 Hljiftlflp, y, Preyer, a.y.a.rn., p. 169. 

2® P?ldB f p. 169, 

29 Acts of Massachusetts. 1953. chapter 844. 
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end management of the s'**ool<?. The oauo is Important 

also because of the definition of tt;v.-»od o«Uiirt" • .* rppiled 

to Chapter 71, gection 4 2 . ^ This definition has been tho 

measuring device against which all subsequent actions of 

a similar nature have been compared. 

The right of the school ooaraittee to make reason­

able rules whloh were Intended to further the discipline 

of the schools woe upheld in the cage of Solller v. the 
31 

Inhabitants of Woburn, in 1866. The school committee 

had passed a rule that the schools of the town should ba 

opened each morning with * prayer and th© reading of a 

passage from the Bible, and, that during the prayer, the 

pupilg should bow their heads. Because of some opposi­

tion to the rule, allegedly occasioned largely by one, 

Spiller, the rule was ôdlfie>d to the extent thc?t any 

child might be excused from the bowing of the head whose 

parent requested such exemption. Spillor refused to 

reoueet such exemption for his daughter and, at the same 

time, directed her not to obey the rule. After persis­

tent refusal to conform, the plaintiff, a 13-year-old 

girl, wea excluded from th© sohool. Contending that her 

dismissal was because of her religious opinions and a 

violation of General Statutes. Chapter 41. gection 9.'jg 

30 Pattern*, „LaTM», af ^§MPh&M%lM,,iSM^MJuh. Chap­
ter 71, section 42. 

31 afplller v. The Tovn of Woburn, 94 Mi<3«ichugettg 
127. 

32 general Statutes of M^gggohugettg, Ch"pt«?r 41, 
section 9. 
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the plaintiff, through her father, sought r«?dr«ss from 

the town for unlawful exclusion. 

In Judging the cage the court ^P1&, 

The power of *> school oommittee of a 
town to pas^ a l l r^a^onpble ru lea and ragu la -
tlong fo r the government, d i s c i p l i n e nnd mana­
gement of the public schools under t h e i r ch^r.-o 
and guperlntenaency is c l e^ r -*nd unqueetion-
ab le . . . . Equally ole«r 5s i t t h a t the commit­
tee of the town of Woburn did not exceed t h e i r 
au thor i ty in passing sn ord<*r th" t th*» Bible 
should be read Rnd prayer offered .«t the opening 
of the school.i on the morning1 of e,*ch day. 'Jo 
more appropr ia te method co-Id be adopted of 
keeping In the minds of both t e schars •md scho­
l a r g t h a t one of the chief ob jec t s of education, 
ss declared by the s t a t u t e s of the commonwealth, 
and whloh teaeherg ere espec ia l ly enjoined to 
carry in to a f fec t , Is Mto Impress on the wlr.d-
of chi ldren and youth committed to t h e i r cere 
and i n s t r u c t i o n the p r inc ip les of piety and 
J u s t i c e , and a sacred regerd for t r u t h " . 3 5 

The p l a i n t i f f ' s contention tha t her dismissal v** bas*>d 

on r e l i g i o u s grounds was dismissed by the cour t , jho 

not , the oourt pointed out , a«iked to take n*»rt in « r e l i ­

gious exe rc i se . She was nsked to bow h^r hr-*s& as n iie«»ne 

of lessening the temptetion to communicate with other 

pupi ls during the prayer. The oourt s ta ted fur ther t n t 

any oueetion of the p l a i n t i f f * « conscience being com r o -

miged through aequiegeence to the ru l e was removed when 

her parent wag granted the r i g h t to refluent exemption. 

33 v,4„U^r, VA„ '''obuxiL mom> pp 128-129, citing 
in th® concluding clause the General gtntutea of iteegaohfl-
gette. Chapter 38, section 10, now contained in Oeneral 
Laws of WaggaohUietta.. (Ter.sa.). Chapter 71, n^oti^n ?^. 
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The -statute of 1826, Chapter 1 4 3 , 3 4 vhich en tnb -

11 shed t h e s choo l committee i n c l u d e d , i n s e c t i o n 7, •? 

p r o v i s i o n t h a t a passage be read from t h * Bib le a t the 

s t a r t of each school day. This same p r o v i s i o n 1.; found 

i n Chapter 7 1 , s e c t i o n 3 1 , of tho p r e s e n t c o d e . " In view 

of the r e c e n t d e c i s i o n s , r e p o r t e d i n Chapter I of t h i s 

t h e s i e , i t n igh t b« con jec tu red as to how th<$ iloiilsv/-

d e c i s i o n , w i t h r e g a r d to the bowing of the head, and t h e 

r e a d i n g of t h e B i b l e , ae p r e s c r i b e d by the p r e s e n t code , 

would f a re i f brought t o the Supreme Court of th? Uni tsd 

S t a t e s , as P v i o l a t i o n of the f i r s t Amendment t o the 

F e d e r a l C o n s t i t u t i o n . Since n e i t h e r has been c b s l l ? n g e d 

t o d a t e , only c o n j e c t u r e i« p o s s i b l e . <U tne p re sen t time 

both a re lawful .̂ nd t h e l a t t e r i s p r e s c r i b e d by s t a t u t e in 

the Commonwealth of . ' ipgsachuset t s . 

The g e n e r a l pow^r t o make reason-'-blo r u l e s T . 3 

r e g u l a t i o n s which haa it& source i n a e c t i o n 37 of C lf.ptcr 

71 i s gomotimes made more s p e c i f i c by suppor t ing ^ . t ^ t u t e s . 

Seo t ion 47 of Chapter 71 g ive s t o th© echool co.OTitte© 

the a u t h o r i t y to " s u p e r v i s e an*"! c o n t r o l a l l a t h l e t i c #nd 

o t h e r organiza t ion*, aorapoaed of p u b l i c <-.cl*>ool r-a>il«j "jnd 

b e a r i n g the school mui<? o r o rgan ized In connec t i on t h e r e -
37 wi th* . The c o u r t has i n t e r p r e t e d the c l ause "or o rgan i sed 

34 Acts of Massachuse t t s 18P6 t Chapter 1 4 3 , a u c t i o n 7 . 
35 Qpneral Lew^ of fraet'pp.hugpttE (Tor.Kd. ) ZH-->ter 

7 1 , s e c t i o n 37. 
30 gveraon v . The .State, Board of ^duefltlpji. 3*0 U& 1; 

X}-\\nals ex r g l J r S C ^ I I a g y. ."o^rd . of Jduc7 t lon of School PI a-. 
t r i i l t_ No.71. . .Qha«paJLeB-i^unty. I l l i n o i s , 9% a l . . 3>73 TJ3 2r»3j 
Tnraoh e t a l . v . C l a m e j l . i t n l . . MtV'i -^6. 

37 General Lams, supra . Chapter 7 1 . s e c t i o n 4 7 . 
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in connection therewith", as giving the sohool coram*,ttee 

control over fraternities, aororltlen, or pny oth^r 

secret orgnnizatlon of *'hioh nubile school <<tulent< are 

members. 

In Antell v. Stokes, "the School Committee of the 

City of Haverhill passed a resolution to th? effect thnt, 

as of Hay 15, 1933, no student of the Haverhill High 

Sohool might become a member of any secret organ!station 

composed "wholly or in part of high sohool pupils", unless 

such organization was approved by th© superintendent of 

schools and Principal of Haverhill High Johool; and that 

the officers of secret organisations of whloh high school 

pupils were members should file certain information with 

the Principal of the Haverhill High school. Ihe penalty 

for failure to comply with the rule was exclusion from 

the school. 

Svery student of the high school ^T- "sk*jd to sign 

a pledge agreeing to observe the rule. VL1 compiled. 

Eight female students, of whom the plaintiff was me, 

filled to abide by the regulation and were excluded from 

the gohool. 

Contending that the school committee Invaded the 

sphere of the family when it attempted to regulate tha 

out-of-echool aetivitleg of tha pupils of th» Heverhlll 
M M W W U I L n j I I i n • •• i1 r r -

3® Antell et al. v. itokoa et »ltT ?,Q? f4«?ss»-
chu®@tts 203. 



POWERS AND DUTT5S3 IN POLICY. MAKING 3 2® 

High Sohool, and that they exceeded the power conferred 

by Chapter 71, section 47, when they excluded the plain­

tiffs, the students Involved petitioned the court to com­

pel the school committee to reinstate them. Tn ruling 

for the defendants the court pointed out that "by section 

37 it is provided that the school committee gha^l have 

general charge of the publio schools", mid thit "the 

Jealous cars of the General Court has always olothed 

municipal offloorg with adequate authority to encourage 

the highest practicable efficiency of the system of tub-

lie education ... in the absence of other limitations, 

inoludes the power to determine within reason what pupils 

shall be reoeived and what pupils shall be rejected".41 

with regard to the contention that the authority 

given to the school committee under gection 47 4 0 to con­

trol the activities of students did not include the pover 

to exclude students the court said, 

The penalty of expulsion frorn ,cnool for violation 
of the r«*eo does not exceed the nower conferred 
by Section 47. The power to make rules would be 
V9ln without the capacity to nnn^x wnon^bl** 
penalties for their violation. Rules adopted by 
the constituted authorities for the povern^noe of 
tne public ^ohools must b© presumed to be bnsad 
upon mature deliberation and for the welfare of 
the community. A pupil who persistently violates 
such rules ... may be excluded from the school by 
the school oonalttoe acting in good faith. UQ 
personal right stands ssuporlor to the public 
welfare in this particular, 41 

39 AntgU..v« ,3tQkaa, flttpra, p.l'.K. 

40 Conors* Laws of Mae.aaphucottg (Ter.sa.) Chap­
ter 71, section 47. 

41 Antell v. :tokes. auj2£2., -^ 107-10&. 
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Concerning the charge that the rights of the 

family were infringed by the rule under dlBousslon, the 

oourt pointed out thst "formal associations of pupils In 

connection with a public school ponses* possibilities of 

harm to the reputation of the school and. to th?? studious 

habits and personal character of the members". These 

factors, the court stated, concern Intimately "the general 

wolfpre In connection with the public school", and might 

properly be regulated *by rules adopted pursuant to legis­

lative sanction*.43 

The cages reported above are illustrative of the 

thinking of tho courts of the Commonwealth, v/hioh have 

consistently ruled thnt p-ny reasonable rule or regula­

tion Intended to further the discipline, government, or 

managenent of the public schools, and enacted in good 

faith, by « properly constituted school committee, is 
44 

valid. 

3. Some of the Principal Powers Delegated to the 
School Committee in the Sphere of Policy Making. 

In Addition to the authority to make rules consis­

tent with the very purpose of the publio schools and rules 

whloh are intended to further the discipline, government, 

4# Antell v. Stokes, supra. T>.107. 
43 Ibid. 

44 Hodigking v. Roqfcport. 105 Mtgaaohugett? 475; 
Roberts v. Boston. 59 Massachusetts (5 Gushing) 198. 
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and management of the publio schools, th* Legislature 

hae delegated to the local school oommittee certain spe­

cific powers which to a l*rge extant enables It to deter­

mine the extent, quality, ?md type of education to be 

offered in the public schools. 

May determine the length of the school ye«r. — 

48 

ruction 37 of -hapter 71 P;1VO? to th? loc*l echool com­

mittee the rl^ht to deternlne, subject to th« nroviKlons 

of "sctlons 1 n̂d 4 of the s->me chanter, "the number of 

ŵ *»kF n̂d the hour* during- which (the) ̂ ohools shall be 

in session ...u Section 1 stipulates that th* elensntary 

schools auet be maintained for st least one hundred and 

sixty days in each year* and section 4 requires that the 

secondary schools be operated for .̂t least one hundred 

and eighty days in each year, exclusive of vacation!/ The 

school oommittee may determine whether the schools shall 

be maintained beyond the prescribed period, and li ao, th® 

exact number of additional days; the datea for th® commen­

cement and termination of the school year; th© numbor of 

hours In the sohool -lay; and tha timo and length of vaca­

tion periods, subjeet only to the laws of the Commonwealth 

regarding certain legal holidays. 

45 Central Laws of Magwachu^etta, (Ter^flj,), ̂ h-*p~ 
t@r 71, section 37. 

46 Ibid., section l. 
47 Ibid.. section 4. 
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This authority, delegated to the sohool committee 
43 

In the original legislation establishing that body, has 

been seriously questioned on only one occasion. In the 

aforementioned case of the Inhabitants of tho Ninth School 

District of Weyonth v. Loud et a*.49a century ago, when 

the exclusive right of the school committee to determine 

when the aohools might legally b** closed was questioned, 

the oourt said, "the fixing of the times for vacations, 

or for occasional suspension, of the schools, and for 

oloslng of the gohool houoeg for a day or more," IK the 

50 exclusive prerogative of the school committee. 

Hay designate the subjects to be taught.— Within 

the limits established by statute the echool committee may 

designate those subjects wnloh ar® to bs taught in the 

schools under Its superintendence. Section 1 of Chapter 71 

provides that instruction must be given in "orthography, 

reading, writing, the English language and grammar, geo­

graphy, arithmetic, drawing, the history and constitution 

of th© United States, the duties of citizenship, physio­

logy and Hygiene, good behaviour, Indoor and outdoor games, 
I IWWli l l l l l^H. • IHPWI U l l l — i — I I — I M l l l i — l f c l 

48 Aeta of 1Q%6. chapter 143, 
49 Inftafrltqiitg Of the .Ninth School PJLatrloJLflg 

Weymouth v. Lou*, e t a l . . 78 Massachusetts 61 . 
50 I b i d . r p . 63. 



FOVERS AND DUTIES IN POLICY MAKING 13>} 

and athletic exercise", in all of the elementary schools 

51 
of the Commonwealth. Section 2 of the same chapter 

requires that Civics, United states History, ?nd eert?ln 

related subjects be taught In all elementary and secondary 

aohoolg. Military drill and gymnastics are required 
53 

under provision of section 3. The teaching of modern 

foreign languages, under Gertrin conditions, is prescribed 

by sections 13, 13A, 15B, 13C and 13£.54 By authority of 

section 1, "such other subjects as tho school committee 

55 
may deem expedient may bo taught In the publio schools". 

Section 4 provides that "one or more course:> of study, at 

least four years in length, shall be maintained in ... 

56 
(each) ... nigh school. It is the right of the school 

committee to determine the course to be offered, whether 

or not more than one course should be offered, &n&, if 

more than one, which courses they shall be. 

The right of the school committee to determine the 

type of Instruction has never been questioned. However, 

57 
in the exhaustive King v. Woburn decision the court 

91 General Laws of Massachusetts (Ter.Ed.) Chap­
ter 71, seotlon 1. 

52 Ibid.P section 4 
63 Ibid., section 3 
64 Ibid.. sections 13 (Commercial Spanish), 13A 

(Italian), 13B (Modern Languages in Central), 13C (Polish), 
13E (Lithuanian). 

5© Ibid., section 1 
5 s Ibid.. section 4 
6 ? Biner v. The Ci ty of Woburn, 311 Mrg*aehu-

s e t t s 679 . 
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emphasised the right of the oommittee to so determine 

the gubjeotg to be taught when it said at page 686, "The 

mandate of this section requiring that instruction shall 

be given in the high gohool in such subjects as the 

sohool oommittee considers expedient ... is equally com­

pelling with the mandate requiring the maintenance of 

that school". 

The looal gohool committee, then, once the mini­

mum requirements prescribed by statute have been met, 

largely determines the type of instruction to be offered 

in the schools under its control. 

itay select, purchase, and change textbooks *&nd 

other Instructional materials.— Section 7 of Chapter 

143 of the Acta of Massachusetts. 1826. the act which 

originated the modern school committee, delegated to the 

committee the right to select and purchase textbooks for 

use in the schools. This rl$it Is found in the present 

code in section 48 of Chapter 71 of th® ftaneral Laws. 

which provides, in part, thnt the eclnool committee "shall, 

at the expense of the town, purchase textbooks and other 

school supplies, and ... shall loan them to the pupils 
58 

free of charge." Section 50 of the same chapter ner-

aits the sohool oommittee, under certain prescribed oondi-

59 
tlons, to change textbooks. 

6© n̂»ja*,l*awa, P.JLM^^hmjtM^J^mjiMJ, Chap­
ter 71, section 48. 

69 Ibid.. section 60. 
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The l a t t er r i g h t has never be*en questioned. The 

authority t o purchase textbooka, however, has bcm cha l len­

ged. 

The t r r f l i t ionn l I n t e r p r e t a t i o n of sect ion 48 ia 
60 

found in the case of Hqrtwell,, fit a*, v. L i t t l e t o n , ->nd 
61 

is re-emphag lined In 51 ng vy I'oburn. ^ 19<scs decision, 

however, places certain restrictions upon the school com­

mittee in the natter of purchasing mwte^lals, In town-

which have established gen*»rfl rurohpsing departments. 

In Hqrtwell v. Littleton, th" f,chool C-.-̂ itteo of 

the Town of Littleton, In compliance with the Apt of 1626?' 

has purchased books for the uae of the pupils during the 

school year 1829-1830, in the amount of thirty-four dollars 

/>nd eleven Gents. The members of the committee paid for 

the books frora their own private funds, when they submit­

ted a bill to the town treasurer for the value of th® 

books, he refused to honor It, contending that the commit­

tee might purchase bookr under the statute only on the 

credit of tha town and not by making themselves th© creditors 

of the town. An examination of the facts in th* lower 

court disclosed that the books were suitable; and required 

for use In the school; that th»y had been billed to th^ 

town at wholesale prices; and that no profit had accrued to 

the committer or to any member thereof. 
60 Hartwell et al. v. Town of Littleton,f 30 Massa­

chusetts (13 Pickering) 2?9. 
61 King v. Woburn. supra, p.679. 
6# Acts of Massachusetts. I&ffe, Chapter 143, sec­

tion 7, 
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The Supreme Court of the Commonwealth ruled that 

the expregslon "procure at the expense of the town" was 

comprehensive enough to include either purchase on the 

credit of the town, or purchaee by the committee with 

reimbursement from the municipal treasury. 

Obviously, the above described method of purchasing 

textbooks, or any other school supplies ^ould be impractical 

in this day of high priced education. Nevertheless, the 

case is important in that it demonstrates the latitude of 

the authority allowed the school oommittee in the matter 

of selecting and procuring necessary school supplies. 

With the exception of a brief apan from 1873 to 1885 

when the city council and/or the town meeting could con­

trol the expenditure of tho sohool committee In the mr»tter 

of textbook purchase, and subject, since 1913, to the 
64 

provisions of Tho Municipal finance Act, which requires 

the school committee to determine its needs prior to the 

formulation of the municipal budget, this decision wag 

essentially representative of tha thinking of the court 

from 1830 to 1950. 

The absolute right of the aohool committor to 

select and purchase textbooks w.-*a reaffirmed by the court 

in 1942. "han the right of tho dohool oommittee to deter­

mine the amount of money necessary to purchase textbooks 

63 See Apt* of,Massachusetts,IS7ftr chapter 106, 
section 1, and Public Statutes pf.,Hn9aa.Qhu9etts. chap­
ter 44, section 40. 

64 General Laws of Massachusetts (Ter.Kd.)r Chap­
ter 44. section 32. 
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and echool supplies for the public school«3 of the City 

of Woburn was under question, alon* with the right to 

determine the appropriations necessary to operate pro­

perly other phases of the public school program, the 

oourt said, 

Section 48 of the said Chapter 71 provides that 
the school committee shall, at the expense of the 
town, purchase textbooks, and other supplies. 
This is a mandatory provision, and the finding 
(of the lower oourt) was warranted that they 
(the echool committee estimates) were proper 
and represented books and eupplles that vers 
necessary. We are of the opinion that the<m 
items are required by said Chapter 71.65 

This traditional interpretation was to qorae extent 

limited by a 1949 decision of the court,66 to the effect 

that, where a town has set up a purchasing department 

under the permissive authority granted in section 103 
an 

of Chapter 41 of the Oeneral Laws. the sohool oommittee 

must operate through the said purchasing department. 

In 1947, the City of Olouceoter es tabl ished n 

pur chasing department under the au thor i ty granted in the 

said sec t ion 103, whioh s t a t e s in pa r t t h a t th© purchasing 

agent "sha l l purchase a l l supplies for the c i t y . . . and 

for every department thereof, except in case of emergency... 

66 filM yB Wpburtt, ffwprfl* p.686. 

©6 ftfthW* ffWPllttt • Pf, Gloucester v. ?he City oX 
Gloucester . 324 Massachusetts 206. 

67 Oenersl Lawe of Massachusetts, Chapter 41 , 
sec t ion 103. 



I30WER£ AZtf fcUIIfc* I* tOLIwY 'lAKXMti 135 

In 1948 the city council enacted an ordinance requiring 

the school committee to determine what textbooks and 

aapplies would be needed for the school year and to sub­

mit a list to the purchasing agent that he uight purohaae 

them, The school committee challenged the legality of 

the ordinance on the grounds that ite wording, "the pur-

ohaslng agent ahall procure the article he considers best 

in quality, all other thingg being equal", deprived it of 

its discretion and its traditional rlgjht under section 48 

of Chapter 71; and that there was no guarantee in the 

ordinance that those requests would receive prompt atten­

tion. In deciding for the oity the court pointed out 

that in enacting the legislation which provided for the 

purchasing department, the Legislature must be presumed 

to have been cognizant of the traditional rights of the 

school committee under section 48; and that, since It did 

not specifically exclude school oommitteeg from the provi­

sions of the Act, it would be unthinkable for the courts 

to hold that an agency which expended such n large percent­

age of the municipal funds *.o did the school committee 

should be set aside from other city departments in the 

methods by which it would purchase its guppllee. 

With regard to the specific charge that tha school 

committee wag deprived of Ite discretion the court said, 

*If the article to be purchased is peculiar to the field 
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of education, the school committee's determination a« to 

Quality eg disclosed In its requisition will be conclu­

sive upon the purchasing department. In tho important 

subject of textbooks no question could Arise*. e To the 

charge that the ordinance made no provision for the 

"expeditious honoring of requisitions*, the oourt answered, 

•It must be presumed that the purchasing department will 

69 
comply with the ordinance*. This decision makes it clear 

that there can be no doubt «?s to the right of the school 

oommittee to select textbooks and other school 3Upt*iea. 

It does, hovever, limit the traditional freedom of the 

oesBBittae, n s expressed in Hartwell v. Littleton. and 

P*n^ v. ^oburn71 with regard to methods of purchase, in 

those communities Mhich have established purchasing 

departments. 

Tne school committees* of the Commonwealth have a 

sweeping and comprehensive authority to manage tlw affairs 

of tha publio schools. 

This authority has its origin in statute, princi­

pally ih section 37 of Chapter 71 of the General Latta. 

68 School Committee of aiouceatcr v. City of 
ftlpueestcr. saiga, p.220. 

69 Ibid., p.220. 
10 Hartwell v.. .Littleton, aupra, p.?**?. 
71 T[lngv« Wpbfflfi, s.upra,r p.679. 
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which has always been given the broadest of constructions 

by the courts. 

In addition to the general powers of management 

found in section 37, the school oommittees have certain 

specific prerogatives in the sphere of policy making. 

The courts have ruled that the school committee 

has the right to make rule® which are consistent with the 

purposes for which it oxista. This purpose la implicit 

in the Stpte Constitution as the spiritual, Intellectual, 

morel, physlosl, social, cultural, and economic develop­

ment of the youth of the Commonwealth. Consequently, the 

committee m*y make rules concerning any of these areas. 

The oommittee has the power, aleo, to make rules 

%n& regulations vhlch are reasonable and whloh ore inten­

ded to imorove the discipline, management, or government 

of the ichools. The courts have enunciated thi<* principle 

in a number of c«ae« where rules of the committee hsve 

affected the status or the activities of te90her«i $9 * ell 

as pupils. 

Finally, the school aomralttei* Is jrmnted by statute 

the right to establish certain policies, which to a consi­

derable degree determine the extent, quality, and type of 

education to be offered in th© schools under their super­

intendence. In the realm of policy naming the chief rowers 

granted by statute arei the right to decide "the number of 

weeks and the hours during which (the) schools shall be in 
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section", *nd the number an<̂  type or types of course to 

be offered nt th- high sohool level; the right to desig­

nate the subjeotg, over and above the statutorily re­

quired subjects, to be taught; and the right to celeot, 

purchase, except under special conditions, and change the 

text booke and other supplies to be used in the schools. 

The powers «nd duties of the school committee in 

relation to its professional employees will be treated 

in the following chapter. 



CHAPTER IV 

TK-; pr/*-;?«? /,nr- wirta :F THi; CCK-WL C^.TT'TCE ^ITH 
REGABJ3 TO TEACHERd, SUPERINTENDENTS OF SCHOOLS, 

AND OTh-vT-. mOFLV <XON4L ;**J.-,0>JWEL 

The preceding chapter treated of the powers m&. 

duties of the sohool committee with regard to the making 

of policy. The present chapter continues the theme of 

its predecessor, the power and duties of the sohool com­

mittee, but analyse® these prerogatives and obligations 

in the light of the relationship which exists between the 

school committee and the teachers, superintendents of 

schools, principals, and supervisors under its superin­

tendence. 

Within the limits prescribed by ntatut®, the 

school comraltte^ hns the right to oontrnot with, fix the 

salaries of, determine the qu^llfications of, set the 

duties of, and dismiss the professional personnel which 

It engages to operate the public schools. Much of this 

authority is found In apeoific statutes. All of it has 

its ultimate origin in the mandate of the legislature to 

the school committee to take "general charge" of the 

public schools, tfhile the school committee exercise* 

great power over the teachers, superintendents, princi­

pals and supervisors under it© Jurisdiction, it is in 
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this area, oonoeming, as it does, human relationships, 

personalities, and repeated opportunities* for preferment, 

that a prudent legislature hap seen fit to place, by sta­

tute, the most restrictive of the limitations by which it 

constrains the general authority of the school oommittee. 

A study of th© authority and obligations of the 

sohool oommittee as It deals with its professional person­

nel divides Itself logically into three sections: the 

authority of the committee to select and engage tier sons 

to oonduot the schools under its supervision; the right 

to determine the duties of these individuals, once they 

ire engaged; and the right to dismiss them vhen occasion 

demands. It is on this plan that the present chapter 

orooeede. 

1. The Sohool Committee fee the Right to Contract 
with and fix the Salaries of T©*ehers, Super­
intendent g, Principals and Supervisors. 

In this discussion of the right of the school com­

mittee to contract with and determine the salarieg of 

teachers, superintendents of schools, principals ^nd 

supervisors, althoujato we deal with three sep^r^te olames; 

the teacher, the superintendent of schools, nnd the prin­

cipal and the eupervieor; the term "teacher" is frequently 

used in the generic sense to cover all three cl^ecos. 

Although the appointment and determination of th*-- sr.lrry 

of teachers and superintendents nr© -prescribed by -''ifferent 
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etatutes, in all important eseentialg what applies to one 

applieg to all. 

The power to contract with «nd set th© salary of 

teachers of the publio schools Is delegated to the school 

committee by section 38 of Chapter 71, which states that 

the sohool committee 

ghall elect and contract with the teachers of th® 
publie gehools, ehall require full rand satisfactory 
evidence of their moral character, and ghall ascer­
tain their qualifications for teaching ?md their 
eapaoity for the government of the schools.1 

Section 59 of the same chapter empowers the school commit­

tee to "employ a superintendent of schools and fix his 

salary".2 

The exclusiveness of this power IF emphasised by 

the oourt in PfcatW v. fcfthcfly. 

The power to contract with teachers in the public 
echool? end to fix their salaries, for many years 
hag been conferred by the statutes and has received 
definite construction. That construction h<*s been 
that the power is vested absolutely In the school 
committee. The obvious reason was that suitable­
ness of teachers mu*jt depend to ^ large degree upon 
the amount of compensation which can be offered, 
and that since the general charge and superinten­
dence of schools Invested In the school committee, 
it cannot be held to » atrlot performance of ita 
duties without corresponding wuthorlty. Moreover, 
the power to contract with teachers imports the 
power to agree upon compensation. 

1 ffgneya*, Law,g pf Hwafihua.e.t.to, ,U«rn.*$&,,».),#Chap 
ter 71, section 38. 

2 Ibid.. chapter 71, section 59. 
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... The requirement that the school oommittee 
ghall "contract with the teachers of the publio 
schools8, with the necessary lmpllc«tlon of fixing 
salaries, Is as definite as th*»t requiring high 
gohools, evening schools, free text bookstand 
the minimum number of days of instruction.0 

In a similar laanner the court said, at page 268 

of Callahan v. Woburn.^ 

The power to contract with teachers in the publio 
schools and to fix their salaries is vested In the 
school committee by O.L. (Ter.Ed.) Ch.71, sec.38, 
and it is plain from the provision of C.L,(Tor.&•&.) 
Ch.71, sec.59, that the power over th© superinten­
dent of sohools is the same as over the salaries 
of teachers. 

In O'Brien v. Pittaflplfl the court went even fur­

ther when it stated that not only w.̂ s the power to contract 

with and set the salaries of public school teachers vested 

exclusively In the school committee but thst the power was 

one "that the school committee could not delegate lawfully 

to any of their subordinates or to the mayor or other city 

5 
officials.* 

The right of the school oommittee to determine the 

salaries of teachers has been questioned on many occasions. 

The courts, however, have consistently rejected these 

3 Decatur v. Cjtj of PeabodyP 251 Kaseaohuaetts 88, 

4 Qft3U*iiftn v. City of Woburn. 306 Massachusetts 268. 

& Q'Irlan v. The City of Pittefleld, 316 Massa­
chusetts 883. 
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chal lenges . At page 75 of James v. The Mayor, of,.FH.11 

River e t a l . .® the court said, *th«» f ixing of sa lo r l^ s 

of school teachers; i s :iot within the cont ro l of th^ c i t y 

counci l , but is exclusively within thf> control of tne 

school oommittee". The p r inc ip le expressed in theae 
7 

words i s nothing more than a recent r e i t e r a t i o n of a 

Jud ic i a l i n t e r p r e t a t i o n th<;t i s as old AS the school oom­

mit tee i t s e l f , 

3eo*uae the above cuotnt ion i s 90 typ ica l of «he 

court dec i s ions , I t does not seem nece««i«ry to discuss 

fu r ther the m«ny challsngea that hnve been leve l led a t 

the exclusive r igh t of the fjohool committee to contract 

with «md determine the aa le r i^s of t eachers . Moreover, 

the cases dismissed >~t nam** 92 to 104 of t h i s t h e s i s , 

under tho heading "The Obligation of the Town to Anoro-

p r l a t e the Funds Requested by.,thf .Uohool Co^aittee.*1., are 

among the foremost oss^s involving thiq concept. Th'-jne 

key dec i s ions , without «*xee^tion, uphold the or1noIpie 

enunciated ebove, 

6 J-imeg v t The >j>a.vor of .''all "nlvor e t VI. 319 
Massachusetts 75, 

7 I b i d . . deoieion handed down Jwnuary 11, 19-46. 
6 O'Brien v. P i t t s f l e l d . ,aupr/»; &2RJ**-M&Uil 

'-oburn. 311 Massachusetts 680; Decatur v* Peabody. sucra: 
Hayes v. City of Brockton. 313 M*gg*ehu?ett* 641; Attorney-
general of the CoMBonweftlth of. Masaa.chu.sette, v. City of 
Voburn. 317 Massachusetts 464; Cot ter v. Oity of^Cheleea,. 
329 naggaohusettg 314; Watt v. Town of Chelmsford, 3.L3 
Massachusetts 697; Casey v. ..City of Everet t r 330 Maca-
ohugetts 220. 

http://Fh.11
http://aa.chu.se
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In add i t ion to delegat ing the author i ty to "e lec t 

and cont rac t witn teachers'*, sec t ion 38 of Chapter 71 pro­

vide g tha t i n e l ec t i ng indiv iduals to the pos i t ion or t o ­

cher in the publio schools , the school oommittee "shal l 

require f u l l and s a t i s f ac to ry evidence of t h e i r mor*--* 

charac te r , and ghal l a sce r t a in t h e i r q u a l i f i c a t i o n s for 

teaching and t h e i r capaci ty for the government of the 
9 

sohoolg". The i n t e r p r e t a t i o n of t h i s por t ion of section 

58 was a prominent factor in tne case of school d i s t r i c t . 
10 

ft.9.19 AH, PEhrldffl r* hPOT et, fil.. one of the two or<see 

In which the exclusive r i g h t of the school committee to 

se lec t teachers WAS ser iously quest ioned. 

The prudent ia l committees of the ver loa- school 

d l s t r i c t g in Uxbridge had been authorized to se lec t t e a ­

chers for t h e i r respec t ive d i s t r i c t s . By s t a t u t e , however, 

e.11 teachers were obliged to secure c e r t i f i c a t e s frora the 

cen t r a l town scnool oommittee befor*? commencing t-icir 
11 du t i e s . utm*. the teaoner se lec ted by the p l a i n t i f f 

applied for a c e r t i f i c a t e , the town committee found her 

to be of good moral charac te r , possessed of su f f i c ien t 

" l i t e r a r y q u a l i f i c a t i o n s " , and "in general" , of the capa­

c i ty to govern; but refused to grant her a c e r t i f i c a t e . 

9 &oae,ral laws of MaggaoMgoftts, (Ter,J5aJL. 0h»P-
ter 71, section 38. 

io aejuopi Pietriot NO,IQ m v&rMm,TxJfe»ry ®t ai,., 
91 Hageachusetts (9 Allen) 94. 

11 Cen.eral Statutes of M»»(?geqhu.gettg. Chapter 30, 
section 24. 
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The reason advanced was that the spld teacher hnd t^urht 

in that neighborhood before end had encountered cr>no 

difficulties. 

Consequently, the committee deemed it unwise for 

her to attempt to teach in that particular school. Ihe 

prudential committee refused to engage another teacher. 

After waiting two months, the town oommittee, undsr autho­

rity of the General statutes, Chapter 3S, section 12 

(which granted to the town committee the authority to 

conduct a school in any sohool district which neglected 

or refused wto establish a sohool and employ *> teacher 

1° 

for the same*), appointed and installed a teacher, tak­

ing possession of the school house against the wishes of 

the prudential committee. The school district nought re­

dress from the chairman and other members of the town 

committee in a tort action for alleged unlawful entry of 

the district school. 

The contention of the plaintiff was that the de­

fendants h«d no right under Chapter 3913 because the 

district Mhad employed a teaoher, who was found upon 

examination to possess a good moral character, and the 

requisite literary qualifications and general capacity to 

govern, and that it was the duty of the general committee 
II » • 111.11 ILI ll . l i . .* i _l - I l l I . . J I » ! — • mi • > • • ! • i ni-l HBK 

IS General statutes of Massachusetts. Chapter 39, 
section 12. 

13 Ibid. 

http://ll.li..*
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to give the requisite certificate; and that they could 

not take advantage of their wrongful refusal of the certi­

ficate in order to seleot a teaoher, when thst duty wag 

Intrusted by vote of the town to the prudential oommlt-

tee". 

In deciding for the defendant*, the court stated 

that the '•language of the statute does not confine thod 

(the committee) to <*n examination of the 'literary quali­

fications1 of the teaoher, but the more comprehensive 

phrase is used, •qualifications for teaching1. Upon 

these in their widest sense", the oourt said, 'the judge­

ment of the oommittee is to be exercised; <̂ nd their deci­

sion is conclusive". The oourt went on to point out that 

a prospective teacher might bo a person of undoubted mors! 

character, scholarship, and capacity to govern and «t the 

some time possess earn® characteristic such AS, lack of 

gkill in teaching, physical un&ttractlvenesL, or politi­

cal or religious biasj all factors which the oommittee 

would have to consider before granting c certificate. In 

concluding its decision tho court declared, 

The Legislature intended to confide to tho sohool 
committee the determination of the fitnosa of the 
teacher for hie position and his work. This oon-
strustlon of th© language of the statute is streng­
thened by the provision which authorizes the commit­
tee to dismiss a teacher whenever they think proper. 

II |- M 1 1 i n — i — i — i • -• • -- . - „ . . — 

I 4 "chool District »ot10 in Uxbrldge v. nowry. 
sutsra. p.96. 

16 ,1-bjyi,. 



POWERS AMD WSIKB m PB0FE33I0HAL PERSONNEL 147 

It cannot be supposed, then, that they would be 
required by law to give their approval to a per-
gon contrary to their own convictions of his 
general fltnees, and whom they would feel bound 
and have the right to disratea at once.16 

Although this cage could not occur in the Common­

wealth at the preeent time, beoaus* the school district® 

no longer exist, it has been selected for discussion h^re, 

because It is the only caee In which th® right of the 

gohool oommittee to select and appoint teeehers 't«5s been 

directly questioned; because of the clerlty with vhich It 

partieulariseg the factorg which 9 school committee should 

consider in appointing 0 teacher; and, finally, because it 

has been cited as precedent by the court& in discussing 

factors whloh a school oomraittoa may consider In dis­

missing a teaoher. 

17 Busaell v. Qannpn is a somewhat glmilar oaso in 

that it Involvee an instance where a superintendent of 

schools refused to recognise an assistant superintendent, 

who, against hie recommendation, had been appointed by 

the sohool committee. 

In 1931 the school oommittee of the City of Fltte-

field created the office of Assistant Superintendent of 

Schools and elected the petitioner, » teacher in the 

Pittgfield High School, to the newly made position. 

16 Uxprlftga, ,yt Ifongg, aurora, p.97. 

17 Buasell v. Oannoar g81 Massaohugettg 398. 
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Subsequently, the committee requested the superintendent 

to recommend someone for the p o s i t i o n . He recommended a 

person o ther than the p e t i t i o n e r . The school committer 

re jected the candidate recommended by the superintendent 

and once again e lec ted B u s s e l l . 1 8 Cannon, the superin­

tendent, refused to recognize him as h i s a s s i s t a n t . The 

cage reached the oourt when the l a t t o r (Russel l) nought 

a writ of aandaaue to compel tne superintendent to r sco^-

ni&o him as a s s i s t a n t superintendent of schools . 

In deciding in f«vor of th© p e t i t i o n e r , the oourt 

said, 

I f i t be assumed, but without so deciding, t na t 
in e l e c t i n g an a s s i s t a n t superintendent of schools, 
the advloe of the superintendent must f i r s t be 
sought, t h a t was done in the case »t bar , ind 
there i s nothing i n the law waioh requi res the 
school oommittee t o adopt the recommendation of 
the super intendent . Natural ly ( s i c ) h i s advice 
w i l l be given cons idera t ion , bu t the ul t imate 
r e s p o n s i b i l i t y and the f i n a l i t y as to choice 
r e s t with the echool committee. I t rapy *>ct on 
i t e own judgement as to what i s required by the 
public welfare , and contrary to "dvlce f ro i <?ny 
eouroe, even from the superintendent of schools. 
I t ig s t i l l the manter and not the s e r v a n t . 1 9 

The unraiatakeable wording of t h i s ^eoip 'on <nrV̂ <? 

I t p la in t h* t the r i g h t of th<? school oommittee to se lec t 

i t e p ro fess iona l personnel i s u n r e s t r i c t e d in 10 f * r -is 

recommendation or regula t ion frora o ther rgencies or 

Ind iv idua ls are concerned. 

18 The cour t report i a s i l e n t }g to th© nurpose 
the second e l e c t i o n , i t may b« conjectured t h a t , gince 
Chapter 7 1 , sect ion 59 s t a t e s t ha t the « f i* arintendant . . 
s h a l l reeogMWM t e a e y r i i . . . » the committee had some doubt 
as to the v a l i d i t y of the o r ig ina l e l e c t i o n . 

12 Huesell v.. Oanao^, rorilj p , 4 0 i # 
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On the e ther hand, the gohool committee, in the 

exerolee of the r i g h t s disoussed above, namely, the r i gh t 

to s e l e c t , cont rac t wi th , and se t the salary of teachera, 

ig r e s t r i c t e d by c e r t a i n confining s t a t u t e s , motion iO 

of Chapter 71'- spec i f ies the minimum salary wnieh may be 

paid to any teacher as twenty-three hundred d o l l a r s In 

towns of l egs than two and on© half mi l l ion d o l l a r s valua­

t i o n , and as twenty-five hundred d o l l a r s in *11 other 

towns. The came sect ion provides that "Women teachers 

employed i n the same grades and doing the same type of 

work, with th© same preparat ion pnd t r a i n i n g , a*, men t<v»-

oners gha l l be paid a t the same r a t e a« men teachers*". 

3eotioa 380 egtablioheg ce r t a in minimum n u l l i f i c a t i o n s 
P l 

which a prospect ive teaching candidate must peases*,. 

Section 39 forbids any sohool committee or of f icer frora 

requ i r ing of on appl icant for the pos i t ion of nubile 

sohool teacher information concerning h i s r e l i g i o u s 

ereed or h i e p o l i t i c a l a f f i l i a t i o n s . " * ' 

The "minimum ©alary* and *cer t l f loa t ion* laws 

have never been questioned; nor have the courts been r e ­

quested to pass Judgement on a case where ®n appl icant 

for a teaching pos i t ion ha® been rsuerlcd concerning h i s 

20 General .Wvs Q-t Jfoggechugettp (Ter-.Kd.), Chap­
t e r 71 , gection 40. 

21 l"bifl. f seot lon 380. 

22 l^bld.. sec t ion 39. 
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r e l i g i o u s or p o l i t i c a l convic t ions . In Murphy v. The 

School Committee of Lawrence & however, the jud ic ia ry 

wag asked to i n t e rp re t the "equal pay* clauee of sect ion 

40. 

The p l a i n t i f f , Murphy, * female, wae Supervisor 

of Arithmetic for grades four, f i v e , and s ix of the 

Lawrence Public chool Department. One, Durgln, a male, 

was , upervlgor of Manual Training for grades s ix , &ev@n, 

and e igh t . The p l a i n t i f f contended tha t since both were 

euoervlsors , t h e i r s a l a r i e s should be equal by v i r tue of 

Chapter 71 , sect ion 4 0 . ^ Since they were not , she 

pe t i t i oned the court to compel the School Committee of 

the City of Lawrence to Increase her salary to thv :>olnt 

where i t would be equal to that of Durgln. 

In giving i t s decision the cour t sa id , 

, , . al though both t h e p l a i n t i f f and Durgln a re 
ca l l ed superv isors , the type of vork cerforaed bv 
them d i f f e r s subs t an t i a l l y in t h a t &he p l a i n t i f f 
supervises the teaching of -arithmetic t o both 
g i r l g m& boyg, while Xhirgla supervises the teach­
ing of woodworking to boys only and in nEdition 
performs other d u t i e s , not s imi la r to any performed 
by the p l a i n t i f f , in ordering and d i s t r i b u t i n g 
suppl ies end in keeping the time of other teaeherg . 
^upervi slon 1 %. the only common element in the vorls. 
of the two teaeherg, end I t la obvious t h a t super­
v is ion of Xhn work in manual trp.Ininr muct d i f f e r 
s u b s t a n t i a l l y t$&n the supervis ing of the teaching 
of a r i t h m e t i c . * " 

23 rfiirnto v.. ^chool Comalttoo of Lowrenee. 321 
Kg es^eause t t s 47S. 

24 &ej&e,*§X, Lawj ,„0l ..^ftffMffitftWettI,, (for t.frfti) # -hip-
t e r 71 , sec t ion 40. 
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Th*) court went on to point out th*t ^hareas the t r a i n i n g 

of the p l a i n t i f f h«d consisted pr imari ly of aca&amlo 

t r a i n i n g , *s a r e s u l t of whloh she hid earned both the 

bache lo r ' s and t e e t e r ' s degreee; Durgln's t r a in ing had 

consisted of ®n a . rorentioeghlp, followed by extensive 

exnerl^nce as a journeymen oarnenter , *>nd a abort normal 

school course In the teaching of manual t r a i n i n g . 

Point ing out t h a t the s t a t u t e provide* equal pay 

for Tale and female teachers when they do "th* «ame type 

of work", "In the same pradea", with »the same preparat ion 

and t r a i n i n g " , the court ruled th/* t the two oogltlo.-tM 

were equal in none oi these respec ts *nd e In.iil&ued the 

V,<J t i t ion. 

The cour t expanded i t s i n t e r p r e t a t i o n of t n i s s t a ­

t u t e when the City of Chelsea, in th- aforementioned case 

of Cotter v . Chel.gear
2® alleged tha t the grant ing of a 

dependency allowance to a l l married teachers "who are the 

sole support of his own wife, h;?r own husband, or h i s or 

ner own chi ldren under eighteen" v io la ted the (•spirit, i f 

not the l e t t e r , of sect ion 40. nejeotlmr thi*» « n e g a t i o n , 

the court as id , *Ch?!?ter 71, ^section 4'>, doe- not m^an 

thnt t h e eoraralttee o*n not nnk^ l e g a l , l o g i c a l , And rea­

sonable d i f f e r e n t i a t i o n s among employees, but only tha t 

th© d i f f e r e n t i a t i o n cannot be aide on the ba s i s of sex. , ,£?l7 

Since s i x t y - f i v e men and five women prof i ted frora th® 

dependency allowance, the oourt ru led that sex could not 

hsve been the determining f ac to r . 

m cm t i e r v . Qhel «ea. Z?%, .ta-.r Mohus«tts 314. 
<m ***** - <t<i 
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Section 40, then, while it prescribed the actions 

of the echool committee under certain conditions is, on 

the one hand, gubjeot to a literal scrutiny by the court 

to determine If those conditions do, in fact, exist; <m& 

on the other hand, is found to be no barrier to the 

school committee in malting reasonable distinctions between 

teaeherg, unless that distinction b« tased on sex alone. 

Just as the school oommittee possesses the exclu­

sive right to engage and determine the compensation of a 

teaoher, so too, it exercises a very large measure of con­

trol over the teaoher once he hag been engaged. 

2. The School Committee Has the Right to ^et the Duties 
of Teachers, Superintendents, Principals, and Super­
visors. 

The school committee has the exclusive right to 

get the duties of the teachers, (superintendents of schools, 

principals and supervisors, who under its general super­

intendence conduct the affairs of the publio schools. This 

authority has its source in the mandate of the Legislature 

to take "general charge* of the public schools, found in 

section 37 of Chapter 71.28 Perhaps the best description 

of tho scope of thle power la found in JfcBevltt v. The 

School Committee of Maiden, at page ?14, where It is 

stated that the general powers of the school committee 

"included the power to change by a majority vote th© duties 

28 General taws of Haeeachugettg .(Tor .Ed.) Chap­
ter 71, section 37. 
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of teachers on tenure at discretion, and to aiglgn them 

to new dut ies , or to continue them in existing duties, 

or to return them to dutleg formerly performed..." 

Thege words of the oourt leave l i t t l e doubt as to the 

extent of the power exerciged by the school committee with 

respect to the determination of the duties which i t e emp­

loyees shal l perform. 

In the cage of & teacher, whether he be serving 

on tenure at tho discretion of the committee, or on a 

yearly contract prior to the attainment of tenure s tatus , 

the power of the committee to determine his duties i s un­

questioned, i'ith regard to superintendents, principals, 

and supervisors, however, the oommittee i s res t r ic ted : by 

statute in the instance of those serving on tenure, by 

the laws of contract in the case of those who have not 

achieved tenure s ta tus . 

A principal or gupervigor serving the committee 

on tenure may be transferred to another echool or depart­

ment within the sohool ©yet^m31 but by virtue of Chapter 
32 71, section 42A He may not be reduoed in rank or salary. 

a pereon who contracted to serve for a period of time as 

a principal or gupervigor, could probably, depending upon 

29 McPevltt v. Sohool Committee of Maiden. 398 
Massachugette 214. 

30 <famml Imw Of Maggaphugetts (Tar.Ed.) Chap­
te r 71, sections 41,42, 42A. 

31 ffoqfff T» Town of BejMtejabla, £76 Massachusetts 
13& 

32 $mM§tXMm,$ mfflSM*. section 42A. 
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the terms of the contract, be transferred to otnsr schools 

or departments, but oould not, during the period covered 

by the agreement, be reduced in rank without a breaching 

of the contract. 

Ho case has reached the court in which the exclu­

sive right of the school committer to determine tha duties 

of a teacher has been contested. However, the principle 

involved is well illustrated in Domere v. ?he School Commit­

tee of Mo roester.3g The plaintiff had served for three 

yeare as Director (Supervisor) of Industrial Arts in the 

Worcester School department. The school committee failed 

in June, 1950 to appoint him to the position for * fourth 

year, which appointment would have given him tenure stetus 

under section 42A of Chapter 71. The plaintiff sought a 

writ of mandamus to compel the school committee to appoint 

him to th© post of director, contending that he had been 

among the assistant superintendenta, supervisors and 

directors who had received a letter frou th© superintendent 

of sohoolg "reminding them of the need of their tiervlcg 

•the last week in August to assist in completing j.lana for 

the reopening of schools on September 6', and stating that 

the superintendent expected to 'find (him) ready for v^rk 
tarn 

on and after luesdey, August 29*;" and that he had, in 

33 Beware, .v. School Committee of Woroogter. 3?9 
Magg^chugettg 370 

34 gtmra* Iowa, of «e,agaehagettfi (T«i».-:a.) Chap­
ter 71, section 42A. 

3© ^,^fr.».JLwHa£gglteiU -i-»prat p.37$. 
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compliance with the superintendent's directive, reported 

for fluty as the Director of Industrial Arts on Aupist £9, 

and had served as such until September 8, two day** after 

the opening of school, on which date the school committee 

voted to deny him npr>©intment to tenure; nnd that as a 

consequence of his Rervle®, he had, aa a matter of f#ct, 

served more than three years and was protected by the 

tenure etatug afforded to supervisors under section 4?A. 

The oourt denied hie petition stating that the 

power to determine the dutieg of a teacher lf»y solely with 

the gohool committee, and that the *superintendent of 

gehoolg had no authority to direct him to continue his work 

3Q 
after his terra of employment had expired". 

The Demerg cage is a cloar-eut example of the >rln-

el^le that the power to determine the duties of public 

school employees delegated to th© school committee under 

gection 37 of Chapter 71, 7 1® a power which la vested 

exclusively in the school committee. 

3. The School Committee Has the Mght to Dismiss 
Teachers, Superintendents, Principals And 
^upervlaorg 

Logically, the school oommittee, which has the right 

to select, contract with, set the salaries of, and determine 
H i | umii w | ••• - • • ' • • • - " • • 

36 Potr* .v . . %roegter t supra, p.373. 

3? Oeneral Lana of Maflgachugatfrff ^Ts r n ^ T ) f Chap­
te r 71, section 37. 
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the du t iee of the indiv iduals whom i t engageg to operate the 

public schools under i t s J u r i s d i c t i o n , should -"lno hrv" 

ths r i g h t to terminate the employment of thor.c Individuals , 

A study of the General Laws of the Uo-nmonwo.̂ lth and of 

per t inen t Jud ic i a l decisions p*»v^nlg th it tho nhoo l -.on-

a i t t e e does, in fac t , have tho au thor i ty to diamine the 

teachers , superintendentn, p r inc ipa l^ ind «mporvi v.r.i i t 

har, engaged, whenever tha honest ,|udge,rjnt of t:i-.i cjr..ni«tee 

deems ouch dismissal necessary or* bensfic' . vl to t.w -.clfare 

of the publ ic eohools under i t ? d i r e c t i o n . 

The r igh t of the school committee to d i ^ n i ^ t v i -

ehers had i t s or igin In section 5 of Chapter 14;;. of th-; 

S t a tu t e s of 1826. whloh gave to the newly created school 

committee "general charge" over the public schools. The 

power Impl ic i t ly encompassed in the "gen-are*, charge" man­

date was m0<*e e x p l i c i t by Sta tu te 1844f Chapter 32, 

which authorised the school committee "to dismiss froia 

employment any teacher . . . whenever the cai' ' c;hool com­

mittee r^sy th ink proper". This « y p l l e i t author i ty of 

the gohool committee t o dlamist teachers when the good 

of t h e sohoole required has been pregent , In uome form, 

in the Cede of th© Commonwealth from 1844 to tho [..regent 

t i m e . 4 0 

38 Aqt.a. of •Maegaeh.ugctta I826 r Chapter 143, oeo-
t ion 6. 

39 Ap,|g, Qi„BmPmMm!$MJ$&&, chapter 32. 
40 for a good review of the I n i t i a t i o n af fec t ing 

the axesdaaal of public school teacher«, a»* Sh^ldoji v. The. 
gghp^,QJg.^.^*tee....Qf...aonedalo, 37© Maeaaohueette XXr>r~ 
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The courts, for their part, have oluaye given zhe 

broadest possible interpretation to the statutes. This 

41 

le well exemplified in the Knowles v. Boston deol*ioj 

in 1866. The p l a i n t i f f , who for severa l ye*re had 

taught in t h e publio schools of the City of Boston, a 

dismieged t h i r t e e n days a f t e r the opening of the s c h ^ l s 

in September, 1866. Her dismissal was occasioned, a^t 

by any Ineff iciency on her pa r t , but because the school 

committee deoided t o c lose the school In which she t.*u*?ht. 

She, l ike other teaeherg in the City of Boston, wag e cloyed 

on a yearly bas i s and was paid qua r t e r l y on the f i r s t d*ys 

of September, December, March, and June, When, on 

December 1, 1666, the respondents paid her for the t h i r ­

teen dayg that she had worked, and no more, the o l a in t i f f 

a l leged t h a t she wag enroloye& on a yearly con t rac t , tha t 

ghe had been dismissed through no f«!ult of her own, that 

ghe had been avai lab le for fur ther serv ice ; and brought 

su i t for her salary through December 1, 

In handing down a decision for the respondents, 

the court pointed out that while she wes employed x. • n 

annual b a s i s and paid quar te r ly , her continued employ "•••at 

end relmburgement wer® contingent upon the a b i l i t y to *r-

form and the -performance of the dut lee for which ghe veg 

angered. t-*hen *»he fa i led t o perform the d u t i e s , ev^n 

41 l^owles v. The Clt.v ffif frysfrn,, ?8 .".A*eft-..ius<*tto 
(r.> C-ray) 339, 
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through no f a u l t of her own, her r i g h t to compensation 

ended. 

To the gpeolflc argument t h a t the s t a t u t e under 

which the p l a i n t i f f wag dismissed4^ was not Intended to 

authorize * school committee to dismiss - teach»r unit-as 

gome f au l t or neglect was committed by her in th© per­

formance of her d u t i e s , the court anid, " th i s i s altogether 

too narrow an i n t e r p r e t a t i o n of t h i s s t a t u t e . The ' o^er 

i s conferred in the most general terms, and i s to be *-oer-

elsed whenever i a the Judgement of those to whom I t i s 

committed the public good for any cause r equ i re s i t , of 

t h l e they are the exclusive Judges." 

Almost a century l a t e r , when a dismissed teaoher 

sought the aid of the cour ts in an e f fo r t to regain her 

pos i t ion , on the s t rength of an argument, whloh, if upheld 

by the cou r t s , would glvs to a review board of the Teaeherg1 

Retirement \s3ocl«*tion the rlsfht t*> det^rmin* wheth«r or 

not a teacher had been oroperly dismissed, the oourt denied 
44 the p e t i t i o n . Such an I n t e r p r e t a t i o n r>f the l^w, the 

court pointed out, wo'jld be completely -nit of Mrmony ^ i th 

the t r a d i t i o n a l l e g i s l a t i v e In ten t and Judic ia l ^ 0 in l ine 

concerning the r>oaitlon of ths ichool committee*', „v 'he 

commonwealth. "By long es tabl ished l e g i s l a t i v e -.jolioloe*, 

42 fttatuto 1064. Chapter 448, uection C6. 
43 Knowles v. .Boston, supra, p.340. 
44 Day Is. v. ..the School Committee of ^owervlHe. 

607 Mags&ehugettg 364. 
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the oourt eaid, "school committees ore given greneral 

management ef the public schools including the election 

and dismissal of teaeherg ... They have administrative 

control of school systems, and they arc responsible for 

the proper functioning of the schools..." 

•Manifestly, one of th© most important duties 

involved in the management of a school system is the 

choosing and keening of proper and competent teachers. 

The success of * sohool system depends largely on th<a 

character and ability of th® teachers. Unless a school 

committee has authority to employ and discharge teachers, 

it vould be difficult to perform properly its duties of 

managing a gohool sygtem. The statutory power of a school 

committee has always been freely construed." 

The deelgions discussed above, spanning, a* they 

do, nearly s century of Judicial thought, sre representa­

tive of the conslgtent Judgement of the oourt<s to the 

effect that a gohool committee has tho authority to dis­

miss a teacher, whenever it deems the dismissal to be re­

quired by the common good. 

4. Dismiss*! lln&er the Tenure Law 

Although It h*?§ endowed the local school oomi.uttee 

with a very broad power In the matter of dismissing its 

46 Qjty|r,f„y,t,ioMrVi;ie, supra, 362. 
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agents , the Legigla ture , t o provide teaeherg with some 

gense of secur i ty to the <md tha t they iijrbt more e f f i ­

c i en t ly perform the i r d u t i e s , has seen f i t to r e s t r i c t 

the manner in which t h i s power may be exorcised. 

Ihe so-cal led Tenure Lawr passed o r ig ina l ly in 
46 1814 and embodied now in the Code as gection 41 of 

Chapter 71 , provides tha t 

Svery aohool committee, In e l ec t ing a teacher or 
superintendent, who has served in i t s publ ic schools 
for the three previous consecutive sohool ye*ars, 
other then a union or d i s t r i c t superintendent 
and the superintendent of achoolg In the c i ty of 
Sogton, s h a l l employ him to serve a t i t s d i s c r e ­
tions but any gohool oommittee may g lee t a t e a -
eher who hag served In I t s schools for not l e s s 
than one school year to serve at such d i s c r e t i on . 
A teaoher or superintendent not serving a t d i s c r e ­
t ion ghal l be no t i f i ed in wri t ing on or before 
April f i f t een th whenever such person la not to be 
employed for the following school year . U n l ^ s 
said no t ice l e given as here in provided, a t e a ­
cher or superintendent not serving at d i s c r e t i on 
ghall be deemed to be appointed for the following 
gohool yea r .4" 

Section 42, Chapter 7 1 , which ou t l i ne s the condi t ions under 

which - t enu re teachers* may be dismissed, read3 .*«: f c* •iovss 

The school committee may dismiss any teao/icr, but 
no teaoher and no superintendent , other than r 

union or d i s t r i c t superintend®nt nnd the gup-jr-
intendent of sohoole in the c i t y of Bos ton , ' shr11 
be dismissed unless by n t v o - t h l r i s vote of th© 
whole oommittee. In every such town a teacher 
or superintendent employed a t d i s c r e t i on und-^r 
the preceding sec t ion ghal l not be dismissed, 
oxcopt for inef f ic iency , incapaci ty , conduct un­
becoming a teaoher or superintendent , insubordin­
a t i o n or other good cause, nor unless nt l e ^ s t 

46 Apts, of Massachusetts f 1914,, Chapter 714. 
47 Cental.,,IMIM. , of Mqgsqo.huaetta ( S . ^ , ; ^ , ), ^ p -

t e r 7 1 , sec t ion 4 1 . 

http://sqo.hu
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thirty dayg, exclusive of customary vaoetion 
periods, prior to the meeting "t vhich ths vote 
la to be taken, he gh?>ll h*.ve been notified of 
such Intended vote; nor unions, if h* so rcue^.t >, 
he shall have been furnished by the committee 
with a written charge or oh-nrges of tV cause 
or causes for which his dismissal is proposed; nor 
unless, If he so requests, he ins bonn ^iven * 
hearing before the school committee which may 
be either public or privrte it the discretion 
of the school committee and at which he may be 
represented by counsel, present evidence r.nd 
oall witnesses to testify in his behalf and 
examine them; nor unless the charge or charge3 
ghall h»ve been substantiated; nor unless, in 
the case of a teacher, the superintendent shall 
hsve given the committee hie recommendations 
thereon. The change of marital status of a female 
teacher or superintendent shall not be congldered 
cause for dismissal under this section. Neither 
this nor the preceding section ghall affect the 
right of a oommittee to suspend a teacher or 
superintendent for unbecoming conduct, or to 
dismiss a teacher whenever an eotual decrease in 
the number of pupils In the schools of the town 
renders such action advisable. In case a de­
crease In the number of pupilr in the schools 
of a town renders advisable the dismissal of 
one or more teaohere, a teacher who ie serving 
at the digcretlon of a school committee under 
section forty-one shell not be dismissed if 
there is a teacher not serving at discretion 
whose position the teachw serving »t discre­
tion is qualified to fill. No teaoher or super­
intendent who hae been lawfully dismissed ghall 
receive corapensationffor service0 rendered 
thereafter, or for any period of lawful suspen­
sion followed by digmisaal.48 

Despite the fact thot the t^nur? 1RW«I h^vo bc>Ai 

in existence for a relatively brief forty yo-rj, the 

courts h/tvo been called upon to construe tr^otlcnlly 

every phase of them. Judicial decisions irlth rn&ard 

to th© dlemlggal of tenure teachers groun thems^lv^s 

4© ggnjEaL kltJi:Jfegsachuse11a (Tar. -d.), S.i p-
ter 71, section 42. 
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into two oategoriee: decigion?; in whloh the courts have 

been forced to rule when, In fact, tenure 1® acquired; 

and decigions involving the conditions under which tenure 

teachers may be dismissed. 

a) The Acquisition of Tenure.— Tenure status 

Is normally acquired when a teacher is elected to further 

servloe after having served for three consecutive yaarg, 

on a full time basis, as a regularly appointed teacher In 

a public school sygtem of the Commonwealth. Cases have 

arisen, however, where not all of these conditions are 

clearly fulfilled: it is in these instances that the 

courts have been asked to rule whether or not a teaoher 

had acquired a tenure status. 

Part-time Teachers.— In Frve vT The School Com-

mltta of Leicester49 the plaintiff had been elected to 

serve ag a "part-time* teaoher in the Leicester High 

School in September, 1933. Her dutieg a© a "part-time" 

teaoher congigted of teaching three periods &n&. supervi­

sing a study hall each day. She did additional teaching 

ag aggigned. In **aroh, 1934, she was appointed a regular 

teacher and held that position until June, 1937, when 

ghe was dismlgsed. She petitioned the oourt to compel 

the school coamilttee to restore her to her position 

contending that she had acquired tenure ststuf* and 

40 Frye v. The School Ooauelttee Qf L.oloeetarf 
600 Massachusetts 637. 
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consequently the protection of Chapter 71, section 41, 

when she w?»s elected to serve for the school ye^r 1936-

1937, after serving a probationary period of three years 

from September 1933 to June 1936. The respondents 

countered that the school year 1933-34 could not be coun­

ted for tenure purposes, since she had been a p^rt-time 

teacher from September to March; and that her election In 

June 1936 had been to serve for the gohool year 1936-1937 

rather than to .-,erve at the "discretion" of the school 

committee in a tenure status. 

The oourt said of the respondents' first argument, 

The statute recognizee no separate classification 
of *part-time* teachers. The" sole test mentioned 
In the statute Is service "for the three previous 
consecutive school yearg*. Ve are not h*re called 
upon to consider what might be the bearing of long 
or repeated absences from work or of employment of 
a merely oaeual nature, %® the findings show oon-
tinuoug employment of a substantial character undsr 
the direction of the superintendent and of the com­
mittee for the entire period ...60 

Pointing out that the teacher had, ae. $ matter of f?ot, 

been a regular member of the high eohool faculty for 

"three consecutive school years prior to her election in 

May, 1936*, the court ruled that eh© had qualified "to 

61 
serve nt discretion under the statute", and that the 

committee should have so classified her., 

50 ?rye v.. Lelfle.st.ex. supra, p.640. 

51 Ihjjl., p. 538. 

http://Lelfle.st.ex


POWERS AHB WSim nt »0FKSSI0»AL PSftaORtlSL 164 

To the a l l ega t ion of tho respondent)? t h a t the 

p e t i t i o n e r ' s appointment in Way, 1936, to serve for the 

gohool year 1936-1937 r a t h e r then *t the "discre t ion* of 

the ooamittee prevented her from acquir ing a tenure «t*tog f 

the court r ep l i ed , 

This cons t ruc t ion assumes t h a t tenure *t d i s c r e ­
t i o n cannot begin un t i l there has been a formal 
e l ec t i on which must take place a f te r the complete 
exp i r a t i on of the three consecutive school yea rs . 
The l i t e r a l wording of the s t a t u t e has some t en ­
dency to support t h i s view. £ut a s t r i c t l y l i t e r ­
a l oongtruction of a s t a t u t e i s not necessar i ly to 
be adopted if the r e s u l t of adopting i t wi l l be 
to thwart or hamper the accomplishment of the 
obvious purpose of the act and i f another i n t e r ­
p r e t a t i o n whloh w i l l not have such effect i s 
p o s s i b l e . . .8>~ 

The doolsion of tho court In t h i s case would aeem 

to Indica te t h a t tenure can be acquired through part time 

gervlee , as long as tha t service Is continuous, regular , 

and of th ree yeara* durat ion; and. provided a l so thr»t the 

teacher i s e l ec ted t o fur ther service beyond the three 

year probationary per iod . 

The court s ta ted In Fryg v. Leicester t ha t 1 % was 

not being "sked to consider the e f fec t s upon e t e a c h e r ' s 

clnlm to tenure of "long or repeated absences or of 

employment of a merely casual na tu re" . Seven yenrg l a t e r , 

In the case of MfilM Y,tJm MUtiQl ft,9Ifeil»ff 9t I&ll 

B l v e r 5 3 i t wgg agked to ru le on tha t very po in t . 

62 fnre v. Leloegter . supra, p.538. 

63 fleeter v. The school. Cogtmltte® of Fa l l ftlver. 
318 Massachusetts 53S. 
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Pour female teaohere , the Mioses Neater, Murther, 

Dr l soo l l , and a Mrs. Aldermann had sorved *»a subs t i t u t e 

teaohera In the public schools of the City of Fa l l River 

during the sohool years 1940-1941 to 1943-1944 lnc lua ivo . 

In August, 1944, they ' e r e dismissed. They sought a 

wr i t of mandamus to compel the respondents to res to re 

them to t h e i r pos i t i ons contending tha t through three 

consecutive years of service ae s u b s t i t u t e teachers tney 

had acquired the s t a tus of tenure teachers r>^ s«t fo r th 

in Chapter 7 1 , sect ion 41 , .->nd t h a t , an a consequence, 

t h e i r d ismlesa l , without compliance with the provisions of 

Chapter 71 , sec t ion 42, wag i l l e g a l . 

In ru l ing for the school committee the oourt s? ld , 

We aegune . . . tha t a s u b s t i t u t e teacher who has 
been continuously employed for the t h r e * year pro­
bat ionary per iod speoif ied in sec t ion 41 acquires 
the s t a t u s of tenure a t d i s c r e t i on there in nro-
vided when e lec ted to serve for the four th year. 
But we arg of th/-- opinion th* t the p h r ^ e "served 
. . . for the three previous consecutive sohool yearn1* 
In sect ion 41 s ign i f i e s * con t inu i ty of service for 
t h a t per iod and i s not s a t i s f i e d by In te rmi t t en t 
i.nd i r r e g u l e r service nr, ** subn t l tu t^ . To hold 
otherwise might very well lead to the r e s u l t tha t 
D s u b s t i t u t e teacher v^o hnd served for •* brl<*f 
period or even for a few days in each of th ree 
consecutive years would require tenure upon ^ lec ­
t i o n by a echool committee for the four th year . 
We ennnot be l ieve th»t the l e g i s l a t u r e intended 
tha t tenure would be acquired in t h i s manner.04 

The cour t went on to point out t h a t the f i r t , t 

three p e t i t i o n c r g had gerved for l i t t l e more than one half 

64 Nest t r .et e l . V. .Fell River r eupra, pp 541-542. 
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of the one hundred and eighty-day school yamr during 1941-

194f>, the first of the thr-^ yrnre uron T>M.oh they based 

their claim to tenure atntus. This, in the oulnion of 

the court, did not represent the continuous tjervioe re­

quired by the statute. The fourth plaintiff, Mrs. Alder-

mann load served for 182 and 178 days respectively during 

the gohool yeare 1940-1941 and 1941-1942. She had con­

tinued to serve regularly through June, 1943, but had sub­

mitted a resignation, which had been accepted, in May, 

1943. Although she applied for reinstatement in August, 

1943, and had served regularly until her dismissal, the 

court ruled that she w«>s not protected by the tenure 

law, by virtue of the fact that her resignation, almost 

a month before the close of the gohool year in 1943, had 

Interrupted the probationary period prescribed by the 

statute. She had, in effect, commenced a new term of 

robation in September, 1943. 

A third decision on the acquisition of tonure 

rights was handed down in 1963. In Ke3*ey vff The School 
KG. 

Committee of fratertown the court ruled thgt r mib-

mastcr of a high school, who v,«s demoted to the position 

of teaoher In a Junior high sohool before he had completed 

more than three years In the former position, could not 

add ten yearn of service as a sub-master of a Junior high 

5© Kellev y. The School Cgsnaltf ff Qf Watortown. 
330 Massachusetts 150. 
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school to h i s high sohool service in o r l e r to obtnin 

tenure , h r u l i n g for the p l a i n t i f f , the court oolnted 

out , would destroy the purpose of the probationary period 

prescribed by the s t a t u t e . 

The above decigions would indica te t h a t , in sed i ­

t ion to the customary method, tenure s t a tus may be 

acquired through e l ec t ion to a four th year of service 

a f t e r th ree consecutive years of continuous pnrt Lime (ser­

v ice , o r , under l i k e condi t ions , through service &'i a sub­

s t i t u t e teacher . The court has not defined "continuous 

service * in the case of subs t i t u t e teaohera. I t ja«?y be 

assumed, however, that the term i s construed a.® service 

s imilar to that rendered by tna p e t i t i o n e r A Hermann, In 
56 j e s t e r vff Fa l l Hjyer. who would have acquired tenure 

s t a t u s gave for her untimely res igna t ion in 1943. Ihe 
67 Keiley cage makes i t c lear that each time a. teacher 

acquires a d i f f e ren t s t a tu s he begins & new period of 

probat ion. 

b) The Conditions of Dlemlgsal,— The second 

group of ''eeiolons to be considered in t study of dis­

missal under the tenure l*w are tho«se concerning the var­

ious provisions* of section 4?. of Charter 71,8® compliance 

with whloh Is necessary to a leg**, dir.mlqgal. 

66 Heater v.. Fell River, nuprp. 

67 Kelley v.. Watertewnt t«j&r». 

0 8 9*P«*»* **»* e f %wm®h*®ett$ (Tar.iSd. ) . Chap­

ter 71, taction 4x.. 
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01ami3sal by a two-thirds vote.— Section 42 pro­

vides tha t the gohool committee may tUsrale^ sny teacher 

but tha t no teacher "ghall be dismissed unless by a t r o -

thl r t i s vote of the whole committee". i;o ,]4to th. -̂; „?r'int 

c l a r i t y of t h i u provis ion, tho i^urt *au brzn furce/j to 

i n t e r p r e t i t on t%o cccmAoni,. 

*a E«Eklna v. the fecaool lomnittee of *ulnc.v.f>' the 

P e t i t i o n e r , a teacher serving on tenure *t tho dl>or*stlan 

of the school committee was no t i f i ed that the somralttua 

planned to vote to dismiss her from the teaching force of 

the public gchoola of j i incy . *he requested a spec i f ica­

t ion of charges and & n t f r ln^ re :rovld3.i in -hapter 71 , 

sect ion 42. On November 20, 1940, g hearing w t held be­

fore f ive of the seven members of the sohool commit tc , nt 

which evidence -./as presented by both p&rtiee to the contro­

versy. On December 10, 1940, the whole committee, witn 

six of t h* merabers voting "aye", -°nd the seventh Vre^-n t ' ' , 
SO voted t o dismiss the p e t i t i o n e r . Two of the °«yc" vctee 

were c \ s t by the iv.o a-.nbers wh:. ere absent fro., thf 

henrinj; of "november TO. 

The diaffii sen tercher putitlOiKid tan ccur t for a 

wri t of ur.noo.iut to compel the oonualttoe to le t ' lore mr 

to her pos i t i on , al leginj thot Uu> t-jr ooumltte^ ^tAber* 

wii© were not present a t the hearing wore not e l i g i b l e to 

$® Perking, v . School Committee of kulncyf. 315 
Mai*sohusetts 47. 

60 I b i d . . p .49 . 

http://ur.noo.iut


POWERS AND wmm m morm&iomh FsnaoMNBL is? 

vote on the matter and that discounting their voteg there 

was no two-thirds vote as required by the statute. The 

regpondents countered by saying that, while the two mem­

bers were not preeent, they had heard a complete trengeript 

of the hearing. 

The Judge of the lower oourt ruled that *as a matter 

of law ... (the absent members) ... were not qualified to 

vote on the ... dismissal, and, ... ^ince their votes (could) 

not be oounted, there wag not a two-thlrdg vote of the com­

mittee as required by law».61 T h e petitioner was granted 

the requested writ. The Supreme Oourt upheld the ruling. 

They added, 

A two-thirds votg of the whole committee to dis­
miss a teaoher Is, in substance, *> vote that the 
charge or charges against that teacher have been 
substantiated by evidence introduced at the 
hearing ... The statute necessarily implies not 
only that a hearing "before th© school committee" 
of the nature described in the statute, If a 
hearing Is requested by th® teacher, shall be a 
condition precedent to the dismissal, but also 
that the participation in such a hearing of a 
member of the gohool committee who voteg shall be 
a condition precedent to such a vote.^2 

The oourt concluded Its decision by stating that 

in so far as the absent oommittee members were concerned 

the teacher had not had the type of hearing whloh the 

statute contemplated. 

6i fttraAai,„,y,„^|nqg> mm£&, P.so. 
$2 Ibid., p. 52. 
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Further oonetruotion of the statutory provision 

of a two-thirdg vote for dismissal i s found in the c*s® 

©* flonm • . The SffbQQl Conlttf t t fflf UW<?ftffl.63 Woran 

had been dismissed from his position as tirlnclpal of the 

Li t t le ton High School on charges preferred by the school 

committee af ter a hearing before that body. He sought 

the help of the courts in regaining his position, pro­

tes t ing that the sohool committee of Lit t leton consisted 

of three members, end tha t , during the hearing whloh led 

to his dismissal, two of the three committee membera had 

been sworn as witnesses and had offered testimony that 

was detrimental to him; and that they had then resumed 

the i r Judicial role and had voted his dismissal on the 

strength of the testimony hear. Once they had offered 

testimony, he contended, the two committeemen were no 

longer suitable Judges of his f i tness to hold his posi­

t ion. 

The court prefaced I t s decision by saying that the 

authority of the school oommittee to control the affairs 

of the public schools under the i r Jurisdiction was 

unquestioned. *The reeponglbility", geld the court, "for 

the removal of a teaoher who Is incompetent or whose 

retention would be detrimental to the best Interests of 

the public sohool system rests exclusively with the committee, 

63 Moron v. The gebpo.1 Committee of Li t t le ton, 
317 Maggaohugetts 591. 
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although tho exercise of the power to remove a teacher 

has for many years been regulated by s t a t u t e , mor. espe­

c i a l l y YJith reference to teaohore who l ike the pe t i t i one r 

*re employed to serve a t the d i s c r e t i on of the committer".6 

"The s t a tu to ry provis ions" , the oourt pointed out , di*.s 

not " l imi t the power conferred upon th© committee but 

( r e s t r i c t e d ) the manner of I t s eaerclge f l . An analys is 

of the s t a t u t e s , the bench ind ica ted , revealed t i n t t^o 

Legiglature had auade no provision for the replacement of 

a gohool committee member who, for any reason, could not 

s i t with the committee. Since, In the cage at bar, a 

vote of two- th i rds of the whole committee was required to 

ef fec t the l e g a l dismissal of the p e t i t i o n e r , the d i squa l i ­

f i c a t i o n of the two members of tha board -'ho had t e s t i f i e d 

would leave the committoe powerlea a to ac t in a matter 

of grave importance to the acnool system under i t s charge. 

Reasoning that such a condition could never have been the 

in ton t of the Leg is la tu re , the court ruled t h a t the hearing 

had been conducted i n compliance with the s t a t u t e and tha t 

the d l s a l s g a l was valid* 

Although both of the cases discussed above concern 

teachers serving on tenure a t the d i s c r e t i on of the ooamit­

t e e , the p r i n c i p l e s enunciated would apply equally to 

64 floran v. L i t t l e t o n , supra,, p . 692. 
66 JbJ£. 
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non-tenure t eachers , ^inoe the opening-* sentence of ruction 

4? mokes no d i f f e r e n t i a t i o n between them, 6 6 

Valid reasons for dlpmlscnl.— Section *? fl-o^ci-

f i e s the oeusea for which n t eacher scrvlnr on tenure r.t 

the d i s c r e t i o n of the committee m«*y be f'lsmiacad g» 

" ineff ic iency, Incapaci ty , conduct unbecoming a t o c h e r 

or superintendent , Insubordination or other pood cause".® 

These pre e s s e n t i a l l y the nam© ropaonr. for th<~ v r ] i c '* i - -

mifi-5rl of a tenure teacher that a re to be found in the 

s t a t u t e s of any of the s t r t e c ths t have es tabl ished tenure 

lews. I t Is the Judic ia l cons t ruct ion that fang b*.en ;*ven 

to the phrgse "other good cause" t ha t has endowed th*. 

school committees of the Comnonwee 1th >*th a power th** t i s 

en t rus ted to few of the tohool committees of h*r f*lat-.r 

s t a t e s . ps vs.- s ta ted In tho ^foren^ntioned a •"•-•« o" 

Bingldo v. Greyer6 8 the court h&s defined •'good c -̂a^e*- AS 

including 

. . . any ground which i s put forward by the committee 
in good f a i t h and which 1© not a rb i t r a ry , i r r a t i o n a l , 
unreasonable, or I r r e l evan t to th® committee's task 
of bu i ld ing up and otalntelnlnp an e f f i c i en t school 
system . . . I f the cause assigned is a t l e a s t fn l r ly 
debatable and Is asser ted honest ly, irv\ not as n 
subterfuge, tha t in enough.6 9 

Moreover, v/h^r^ the courts o^ th® majority of her 

s i s t e r s t a t e s h*>v« ruled th*t the >hr«ae "other k-ood cause" 

66 Oenersl Lave of ftaaaaohugottg .(Ter., La. > T Chapter 
71 , gect ion 451. 

67 JbJJL, 
68 Plnaldo v. Preyor e t - a . . 294 *Icg*'.ohu$ett» 167. 
6® I b i d . . p.16®. 
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mean® causes denoting some ineff ic iency or misconduct on 

the pa r t of the teaoher and in koplr .p with th" spec i f i ­

ca l ly enumerate^ oh->rp;i>a, "-he cour ts of the Commonwealth 

have held tha t "good cause 'or dismissal . . . l i by no 

means l imited to so ig form of inef f ic iency or of miscon­

duct on the p>rt of the person t o b© dlRmi'sed". " ;uch 

mat te rs" , the ?ourt declared, "a11- ^mply covered by the 

wordg which precede 'p;ood c ? u 8 i ' . M ^ 

The sweeping ;cop© of t h i s t a tu to ry I n t e r , r e ta t ion 

gives to the echool commltteeE. of the Co-ma ?nw*7nltn the power 

to dlemig-r a teacher , even though h ' hove a tenure s ta tug , 

whenever i t can advance in crood f i l t h any l eg i t ima te reason 

for judging that the rohools un«i'»r I t s ^-r^rinlendenoe wi l l 

function nore e f f i c i en t l y without the servlc s of the said 

teacher . 

The broad '..o^er of dif,mi = «ial fjr^.nted to th*' school 

committee csn b© m©d« mere rae^nlngful through an analys is 

of the condltionB surrounding the dismissal of super inten­

dents of schools In th© cas*?a of loothakor v. kqokland?1-

and Freeman v.Bourne. * end cf a master nt the F<o ton 

Lst ln School in the c?se of Faxon v.. The School Comrolttge 

,of ,SffitftB> 

70 Blnaldo v....flgejtej. max*, p.169; c o n t e s t with* 
Citv of Knoxvllle v. HaywoM. 155 B. .(pp) 4gg (r*nne««»ee)j 
s t « t a ^ rf}in tenner v. Ttaoldea..ltarlah School in s t r i f e . 1 So 
(gp) 334 (Louisiana) j f a M e J ^ e trJLojL of,, Wlidwood v T s t »te 
Board of Education. 185 ATL (2d) 664 (sew JereeyTT 

71 Tootfaefcor v. Hockland. 256 H<*s«iachuset'-;s 52:.. 
72 Freeman .v.....InMb*t.mtB_oJ'.. Bourne. 17o .:-.*.snchu« 

g e t t s 289. 
"75 | f c i B a L i < u ^ U r a i - > p ^ i"Vs *«.'*. 

(£#f 77£ (J tasaaehusat lsk 
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In lootha^er v . Rooklpnd Tooth *k.«r wns dinmlggefl 

from the pos i t ion of .iuperintendont of ^ohooli for the- Town 

of -dockland because; (1) I t vrs th« opinion of tho school 

epJi-ittoe th-.t tho lack of co-operat ion b°tw*»<m the super­

intendent nnd the corn-nitt--^ v»«- i*$trJ,Ts>nt»l to th^ best 

In t e r e s t t* of ths r.ocskl^.nd schools; «nd, (v) The school oom­

mittee bel ieved th.^t I t could TS l n t* tn * higher ctsndsrd 

in the schools "rid "one mor? ^ t i ^ f ^ c t o r y to th® town" t^lth 

another . .upsrintendent. HT> netltion-?d thi> court for « wri t 

of mandaaua to compel the co:-v-iitte?» to r e s to re him to h i s 

pos i t ion , a l leg ing t h s t b is dieni ' . i t?l va* brought about 

throttgh bad f a i t h on the -rrrt r-f th« oonmlttc*. 

An aud i to r , appointed by t h s court to d^termin© the 

fac ts in the cuss, reported th* t : one of the three members 

of the I'ookl&nd school committee had favored the re ten t ion 

of the p e t i t i o n e r ; enothar had for -ioa© time betn h o s t i l e 

to th# dismissed f-uperinte-n^ent; *nd the thi rd had been 

elected to th® commutes ?t a time vh<*n i t v.oa al legedly 

well known that he wae opposed, to th* superintendent and 

to h i s p o l i c i e s . Further i nves t iga t ion sho*^* t h a t , pr ior 

to h i a d i smis sa l , Toothak^r h«id ronde uncomplimentary r « -

a&rkg about the two coamitt** members <*ho opposed him, i*hich 

had been published in a dai ly newgp«)T)«r, th<j HOP ton Post , 

He was a l leged to have character ized one of t he committee men 

&a a 9 t ruck dr iver* and th© other as n *h*mat0raing sotor* 
74 Toethaker v. h^Q\).m^t aflprj,, 584, 
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who when "stranded* in Bookland had Heoured a "Job AS a 

bookkeeper*'.75 He did not deny tin remarks, but he t>ro-

tested that he did not know that they were to bo published. 

The auditor concluded his report by saying thnt he found 

no good cause for dismissal and thnt tha publio schools of 

Bookland had flourished under the leadership of the peti­

tioner. 

Despite the auditor's report, a single Justice of 

the Supreme Court ruled that he was not "satisfied that 

the reasons set out in the notice ... were a mere subter­

fuge, a camouflage for personal hostility, ill will and 

political animosity". Moreover, he Indicated, that if 

the case vere to be considered from a discretionary, rather 

than a gtrictly legal point of view, it would not seem ulse 

for the courtg to he*e maintain in office a superintendent 

whose further ugcfulness to the community was as doubtful 

as w«f that of the petitioner. In view of the evidence 

offered et the trial; "even though", stated the Justice, 

•his ability and willingnenn to render r oo1 rervios to 

the schools of Kookland are *»s groat rs, from the evidence, 

I believe them to be, and although his dî nl.-.&al la no 

likely to bi °i CRUse of regret to the r-ommittee anl th? 

town*.77 

nm»*.i», . I . . . . . . I .- I . . — • , » • • i ' • • i n • • • • • • I I H ^ M H I M I 

*& l90thaker„v,, Rj2oj&aaa, aupr^ r p.587. 
76 | h l d . . p. mo. 
77 ibid. . . p . mo. 
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In upholding the decision of the single Jus t ice to 

dismiss the p e t i t i o n , the Surname Court, ae a body, pointed 

out t h a t r egard less ef where the blame for the controversy 

might be, the i n t e r e s t s of the public schooln of Fooklrnd 

could be b e t t e r served where P s p i r i t of co-ooer»tion 

ezlgted between ths superintendent of school-; end th* 

school committee. 

Thus, no matter how e f f i c i e n t l y P school d«ronrt-

ment seems to b<» functioning, *> chir^e put forward In cood 

f a i t h by a echool committee, tha t In t h e i r honest Judge­

ment, a lsok of co-operation between school committer and 

euperintendent of sohoole i s ac t ing ®s is detriment to the 

operating eff ioieney of the schools under t h ^ i r supnrln-

tendenoe, i s suf f ic ien t reason for the 3isml*>Bsl of ths 

said superintendent . 

The r i g h t of a sohool committer to dismiss \ t e a ­

cher whose moral repu ta t ion hao be*?n ser iously impaired i s 

made c l e a r In the case of TtumsXUL*, %V«fflft«78 

On August 12, 1893, one Dolbert G, Donnseher VPI 

e lec ted superintendent of schools by the Joint committee 

of the ®andwich-8ourne-*k>shpee school union. He accepted 

the e l ec t i on end commenced Ms d u t i e s . The following 

month, Donnp.cher was Indicted in •-• Superior Court in the 

&t*te of W»Ine on n charge of Adultery. B> pleaded "not 

78 tmmm v. hpnm» mpr%» p.£©o. 
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gui l ty* to the charge but was convicted, "xoeutlong 

wMoh he f i l e d during the t r i a l were granted by H court 

of appeal and a second t r i a l was ordered. !ho second 

t r i a l ended with a disagreement of the Jury, and a t h i rd 

t r i a l had the game r e s u l t . F ina l ly in 1895 a nol le 

presoQul wee entered by the prosecutor . In October, 1SS3, 

the accused had been dismissed by a vote of nine to tiothing 

by the Jo in t committee of the school union. The c-se 

reached the cour t s when the to%>n sohool committee of 

Bourne challenged th© r i g h t of the Joint committee to a i e -

atlss Donnacher under the olrcumstances ex i s t ing nnd r-cf.ised 

to cont r ibu te to th© sa lary of h i s successor, Freeman. 

The court upheld the r i g h t of the Joint coamitteo 

to dlamlss the superintendent saying 

There can be no doubt t ha t the existence of the 
indictment nlone would <j.t l e a s t put him under j u s t 
suspicion of having committed the offense there in 
charged. The jo in t committee did not act upon mere 
rumors more or legs cur ren t in the community, schools 
wi l l suffer If tho a® who conduct them *?re or?<*n to 
general and well grounded suspicion of t h i s kind. I t 
needs no extended nr^ument to show that not merely a 
good cha rac te r , but good repu ta t ion , i s e s s e n t i a l to 
the g rea t e s t usefulness In r, m o t i o n such ?*s that 
of guperintendent of schools . . . \*her& a superinten­
dent of nchoolg ia und«r indictment for odul tery , I t 
ig competent for tho . . . oommittee to declare that he 
hag become unsui table and unf i t to continue in t h a t 
pos i t i on , without asguaing for themselves to d e t e r ­
mine the quest ion of h i s f ^ I l t or innocence, They 
are not bound to form a Judgement on tha t mat te r . "" 

Although Donnacher m$ dismissed, p r ior to the enact -

ttent of the present tenure law, the r e s u l t s in -«11 l ikel ihood 

79 ffreaman v. Bourne, msm* p.294. 
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would have been the game had the law been in existence at 

the time of hig diemlgsal. A teacher In hig position at 

the tjreeent time could, under the terms of section 42, ° 

demand a hearing. After the reauired hearing, however, a 

gohool committee could still diamine *?uch a toooher on 

the grounds that in its honest Judgement, the teacher, by 

reason of impaired reputation, v-'is no longer * suitable 

person to perform the dutiea of the high office for which 

he was engaged. 

ThlB principle Is clearly illustrated in a 1954 

decision of the Supreme Gourt in the case of Faxon v. 

Ehc School Coamlttee of Boston.ei In that instance, the 

petitioner, a msster et the Boston L&tln School, was 

serving on tenure at the discretion of the committee And 

enjoyed all the protection that was to be found in sec-
D O 

t ions 41 and 42 of Chapter 71 . *«han ca l led before an 

Inves t iga t ing subcommittee of the United fttatee Senate, 

he exercised the r igh t guaranteed to every c i t i z e n by the 

Fi f th Aiaendm^nt t o the Const i tu t ion of tho Unit on- a t a t e s ° 

and refused., on the grounds thnt h i e answers might i n c r i ­

minate him, to answer such que^tlon^ ,*ot was he a member 

of the Communist Party? Ked he ever been f» member of the 

Communist Pnrty? Hod he t r i e d to r e c r u i t student© of tho 

80 Genera* Laws of HaBsaohugetta (Ter.Sd.) Chap­
t e r 71 , geetion 4£, 

SI Faxon v. Boston,, amy a. 
BB general,. Laws. auora t eectiong 4 1 , 4£. 
S3 Congtitwtion o F t h e O n l t e d S t a t e s . Ar t i c l e of 

Jbsendment Ke>. v . 
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Boston publio schools into tho Communist P^rty or the 

Young Coswunlstg League? Had hn over attempted to induce 

a fellow teacher to Join the Communist Party? and othar 

questions of e similar nature, ".f ter duo notice on I full 

compliance with the provisions of -sootion 42 tho School 

Committee of the City of Boston dlenisled hira froa his 

position of Master pt th© Latin ffohool for "conduct unbe­

coming a teacher*. He petitioned the oourt to compel the 

committee to restore him to his position eon tending thnt 

no valid reason existed for his dismissal ^nd that to dis­

miss him for exercising a constitutional right wa* to 

place that right in Jeopardy. 

In denying hia r^tltlon tne oourt said, "... it 

Is not too much to say that in this Commonwealth from 

time immemorial school costmltteeg have had general charge 

and eontrol over the public schools, including th® power 

to digalag teachers and fix thoir oofiipeneation.86 The 

dismissal of teachers ig, however, restricted by sections 

41 and 42 of Chapter 71. Permleaable grounds for dig-

mlagal nre "inefficiency, incapacity, ooniuot unbecoming 

a teaoher, insubordination or other good cause*, thin has 

been held to include any ground 'which Is not .arbitrary, 

irrational, unreasonable, or irrelevant to ths tnn'k of 

building up and maintaining an efficient achool ay .item*. * 

The dismissal of a teacher for pleading possible self 

@4 general Laws of Haasaohusatta fTer.Sfl.) Jiwp-
ter 71, section 42. 

es i&mL*L~An%£&* ®m£&* p.773, 
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Incrimination when agked whether he is a member of the 

Communist Party or has ever exerted efforts on behalf of 

the Communist Party does not fall into any of these latter 

classifications. Although no guilt can be attributed to 

M m in the eyes of the law, public opinion can not be con­

trolled by the oourts. If members of the community have 

reason to suspect the loyalty of the petitioner, that is 
86 

ample reason for the school committee to vote M a dismissal. 

The oourt digpoged of the allegation that the dismissal 

infringed the constitutional rights of the petitioner vlth 

the pithy but conclusive declaration that "he may have a 

constitutional right not to incriminate himself, but he 
87 

hag no constitutional right to be a publio school teacher*. 

The latitude allowed a school committee in the dis­

missal of a teaoher is brought more sharply into focus when 

we note that the dismissal of Toothaker wag upheld, despite 

the fact that the schools of Bookland had flourished under 

M g guidance, and that there was eome question of political 

animosity being involved; that Donnacher was dismissed, not 

beeauge he wag an adulterer, but because he had been Indicted 

by a oourt of another state on the charge of rdultery; m& 

that Faxon was dismissed, not because of membership in or 

afflllationg with the Communist Party, but because the 
mmmmmmmmmmmmmm mm » » — * — ' * ' — ' 

86 t h i s paragraph i s a wrephrase of the key points 
of the cour t 'a Aeeiaion. ffym,y,« faiftftt, JUCSA, pp.773*776. 

©? F«¥t» *ffl peettttt. £!££&* p.775. 
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school ooamittee felt that M e refugal to deny guch raem-

bergMp or affiliation would lead many people to think 

that euch membership or affiliation was a fact, and that, 

as a congequence, his value to the Publio School depart­

ment of the City of Boston would be greatly impaired. 

Dismissal In "Bad Faith*.— Although the courts 

have been consistent in ruling that in the dismissal of 

teaeherg, ag well ag in all other matters affecting the 

operation of the public schools, a deoieion of the school 

committee made in compliance with the statutes and in 

good faith ig final and "ig not subject to review by any 

other board or tribunal", they have been ever ready to 

come to the aid of an aggrieved party, where the evidence 

hag indicated that a statute has been violated or th*»t a 

gohool committee has acted in bad f*ith. 

The case of Pollard v. The School Committee of 

Eevere deraongtrates this point. The petitioner was 

demoted from the poeltion of assistant principal of the 

Revere Klgh Sohool to the position of teaoher when the 

gehool oonmittee voted to abolish hla position for rea-

song of economy. He contended th«.t the desire to demote 

M a as a reprieal for M s political opinions rather than 

to practice econony was the true purpose of the abolition 

of the position of agglstant principal, and that, 
n i . i l i i " i n , , • " — ..II • ! • • " m I'M 

88 fiWfg, ,y.iXM&U%M* £S9 Massachusetts 304; w,ulf;C 
v tt»kaflcld. gg* Maasachusetts 427; Averell v. Hewburvi>ort. 
341 Massachusetts 533. 

B9 Pollard v. School Committee 0 f Revere, 24© 
Massachusetts 826. 
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consequently, hly demotion was acconplirhod In v io la t ion of 

gection 39 of Chapter 7 1 . O o 

After an inves t iga t ion of the fact:- by sn rud i to r , 

the oourt sa id , 

A f u l l perusa l of the record c l e a r l y show® th,*t at 
l e a s t Murray and P e i l l y , two of the members voting 
for the changes, were in the case of Po l l e rd r 1 

actuated by i l l fee l ings of p o l i t i c o ! resentment 
and i l l w i l l , more or legr openly expressed and 
e x h i b i t e d . . . The votes of these respondents ^©re 
not oagt upon the meri ts of the aues t ion, whether 
the oos i t ion held by Pollard should be nboliihed 
in the i n t e r e s t g of the public welfare, but o r e 
oast ^s * convenient and e f fec t ive ^ e n p of d i s ­
placing him fro*n h i s ron i t ion because of hi:, po l i ­
t i c a l vievq, which *n not •\oT><?<*r)r,'-t «,ny time to 
have been Improperly expressed.-"-

The court went on to point out th* t since the f u l l f^.iiool 

committee consisted of seven memberc, and th? t two Minhere 

had voted agains t the d i smissa l , the vote would lack the 

necessary t v o - t h i r d s required by the s t a t u t e i f the voteg 

of Hurray and i .e i l ly were discounted. tfVe do not consider", 

concluded the t r i buna l , " ' t h a t we /-re required to I I IOM 

guch & board to n u l l i f y the p la in r>nd .^ lu ta ry :revision? 

of t h i s s t a t u t e by ;imply covering t h ' l r unlawful -ict 

with a l e g a l nama. Tnore i s -< r e a l '->nd f un^-uont-jl dlCfsr-

enee between the laudable abo l i t ion ,>f in unnecessary posi­

tion» and the e l iminat ion of a fftitnful teaohur, "nnd the 

l a t t e r ac t ion can ne i the r be oonoealed nor protected by a 

pretense tha t i t was the exercise of the former r i g h t * , - 9 3 

9 0 J f r y f f l *«*• * Hew^nhueetta (Ter.Cd.3. Chap-
to r 71 , sec t ion 39. 

were deatdedw the court at the same time. 
@2 |ml'tf«.j£fcJia2asi, mm., T>.5.T>. 
93 wiA* 
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This decision IB particularly pertinent in discus­

sing the conditions under wMoh a school committee may 

dlgmisB, because it was tried with a companion case, 

Sweeney v. The Sohool Committee of Severe.94 Sweeney, 

who was demoted from the position of principal of a Junior 

high school to teacher, based his petition on the same 

arguments as Pollard. In his case, however, the auditor 

reported that "he was not satisfied" that political Ill-

will was the motivating force behind the petitioner's demo­

tion. Consequently, the court ruled Tor the school committee. 

Thus, the courts are reluctant to attribute bad 

faith to a sohool committee in any of its acts, but where 

the evidence is clear that a committee has so acted, the 

courts will defend the statutory rights of the offended 

party. 

The Notice and the tfecommendation of the Superin­

tendent..— In Puffev v. The Sohool Committee of riopklnton.95 

the court construed those provisions of section 42 which 

concern the notice, and the recommendation of the super­

intendent of schools, each a prerequisite to a valid dis-

mlsgal. 

The petitioner, dismissed for "conduct unbecoming 

a teacher and insubordination" after six years of service 

in the public schools of Hopkinton, contended that the law 

94 Sweeney v. The 3chool Committee of fievere. 249 
Massachusetts Sj?©. 

®$ Pnffy .•» ?be School Commits 0f Hopkinton. 
236 Massachusettg 5. 
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required t h a t ghe be no t i f ied of the proposed dlsraiggal 

vote "at l e n s t t h i r t y days, exoluslve of customary vaca­

t i o n per iods , p r i o r to the meeting a t whloh the vote . . , 

(wag) . . . t o be t aken* ; 9 6 and t h a t , ginoe the Thanksgiving 

Vacation had fa l len within the t h i r t y day per iod, she had 

not been no t i f i ed in aoeordanoe with the provis ions of the 

g t a t u t e . Moreover, ghe asse r ted , t h a t the school committee 

had diemigsed her without f i r s t obta ining the recommenda­

t ion of t he superintendent of schools . 

The court dismissed her f i r s t argument by ru l ing 

tha t the "Thanksgiving recess , including 'fhureday end F r i ­

day of Thanksgiving Week, was not a ' vaca t ion ' period 

within the meaning of those words of the s t a t u t e " . & ' 

With regard to the second point the court reasoned 

t h a t , while the school committee need not be bound by the 

s t a t u t o r i l y required recommendation of the superintendent, 

Mg advice could be of benef i t in p ro tec t ing both the 

teaoher and the community. fJlnce in th© case e t bar , "no 

recommendation by the superintendent of schools was made 

eg to the propoaed dismissal of the p e t i t i o n e r ; . . . the 

echool committee acted beyond t h e i r ™>ver in attempting 
98 

to digcharge the p e t i t i o n e r from the /e rv lce* . The com­
mit tee was ordered to r e s to re Miss Duffey to her pos i t ion . 

$6 general Laws of Mwas^chufett? (Ter.Sd.) Chap­
t e r 7 1 , geotlon 42 

M PHEW YP Efopklnfrgn, g.up?af p . 7. 

$8 I b i d . . p . 9 . 
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Thug the "notice of dismissal" provision of the 

statute Is interpreted by the courts as being Interruoted 

by vacations of considerable length such as the summer or 

Chrigtatas vacations, but not by recess of *> few days such 

as that customarily granted at Thanksgiving time. The pro­

vision requiring the recommendation of the superintendent 

prior to dismissal Is aandatory. While the ooamittee Is 

free to accept or rojeot the reooramenditlon once It Is 

given, it must have the opinion before a valid dismissal 

can be made. 

The Hearing. — Finally, the courts have been asked 

to construe that provision of section 42 which guarsnteeg 

to a teaoher the right to a hearing before the school com­

mittee, at which the charges upon which the proposed dls-

mlsgal ia premised must be substantiated. 

Perhaps the clearest Interpretation of this pro­

vision is found in the decision of the court in the case 
Q9 

of Craves v. The School Committee of Velleeleyf" Craves, 

who had gerved as Superintendent of Schools of the Town 

of Wellesley from 1014 to 1935, wag eeked to resign by the 

school committee in 1935; he refused. In February, 1936, 

he wag again agked to resign, end on this occasion wag 

informed that hig successor had already been chosen; 

again, he refused. In March, 1936, he was notified that 

99 Craves v. The School Committee of Xolleelev. 
299 Massachusetts 80, 
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the ©onnlttee would vote in April to 'ni."mi<.p. him. -'hen 

he requested * "wri t ten wtatement of chnrgpg in order 

th^ t he might defend hlm«3«lfM, hn w - <iuopll^d vl tn -

lengthy l l e t of ©hersree, p l l i f a pen?pVi nnture , which 

In t h e i r substence imwited to him r Isck of corn-potency In 

supervising the sohool ny^t^n PV>* the i n a b i l i t y *v th© 

unwill ingness to oo-operate fu l ly with the townspeo* !<*, 

town o f f i c i a l s and the school committee. The committer 

refuged the reeuest of th» r ^ t l t l o n ^ r por -, str.to.innt or* 

more de t a i l ed charges, but thp ch" i r a >n indicated t h a t , 

among other th ings , c e r t a i n t echn ica l def ic ienc ies which 

a Survey Coamiesion h«d al legedly uncovered in the tfg*leg-

ley public school system bad exis ted for e considerable-

period of t i n e , without e f for t on the 7?rt of the superin­

tendent to oorreot then. 

At t h e hear ing, which wig held In four ses-.ions 

extending from April 13 to April ?6, the committor ca l led 

no witnesses **nd introduced no ^vld^nce to <jub:t~ntl -<%& 

i t s charges . All of the evidence t h r t waji I n t r o u c a ^ . 'is 

favorable to the ->etltlon<»r. H^ qubirlttod *much evllsnca 

of a documentary nature and e x h i b i t . 1). the form cf 

r epor t s and other l l t ^ r ^ t u r e " , 1 0 0 rl. ^f -jhioh the commit­

t ee refused to read. On April ??, I f36, ho •.*•* o i -n i^sed . 

Contending t h a t he bad been Tiven no tru<> "becrin^' ' it. th® 

300 C-r^v^g v. Vfolleslcy,. sunre,, n.84. 
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statutory meaning of the term, Graves sought o writ of 

mandamus to compel the school committee to restore him 

to hie position. 

The oourt pointed out that the "hearing" contem­

plated by the statute was a hearing In the nature of » 
„ 101 

"Judicial invegtigation". Since the committee had 

chosen his succeesor before dismissing the Incumbent, the 

court reaeoned that no real Judicial investigation had 

taken place. 

Of the conduct of the hearing, th® court said, 

The regpondentg called no witnesses and intro­
duced no evidence. The witnesses called by the 
petitioner may have been disbelieved, but it is 
alleged that their testimony was wholly favorable 
to the petitioner, disbelief of their testimony 
is not the equivalent of evidence in support of 
the chargeg made by the respondents, v/hlle the 
decigion whether proper charges have been substan­
tiated rests with the school committee, an affirm­
ative decision can be rendered only when the truth 
of the ohargeg hag been gupported by evidence ade­
quate in law to warrant that conclusion.102 

The court ooneluded that there had been no "Judicial investi­

gation" and no true "hearing" ae required by the law end 

ordered the petitioner restored to his position 

The statute upon which this case hinged waa enacted 

in 1934, Prior to that time a hearing was prescribed, 

but it wae not necessary that charges be "substantiated". 
1 1 . . i i. i t • • • - • " 

101 Qraye.B v, VffUtlXey, suprar p.85. 
102 Ibid.. pp 86-87. 

103 Acts of Masgaehuaatfri, 1934, Chapter 123. 
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Since 1P34 a teacher mny not be dismissed unless 

the "truth of the charges has been supported by evidence 

adequate In law to warrant" a finding thnt the charges 

htve been substantiated. ° While thjs restricts the con­

ditions under which a school committee may dl&misB a 

teacher, it In no wise deprive" the school committee of 

the right to determine when preferred charges h*v© been 

substantiated, nor does It limit the right of the school 

committee to determine "ŝ ood CRUBS" for dismissal. 

o) Demotion and Salary Reduction.— In any dis­

cussion of the right of the school committee to dismiss 

teachers in the Commonwealth of Massachusetts, two closely 

related topics must be mentioned, namely, th© demotion of 

guperlntendenta, principal®, and supervisors; *nd the 

reduction of a teacher's salary. 

The courts have ruled that, since tne la-w recog­

nizes a difference between the classes of teaoher and 

superintendent of schools, the demotion of a superintendent 

to the position of teacher is in fact a dismissal frora the 

former position. 

The point is ragde clear in the oege of McCartln v. 

the School Committee of Lowell,105 On May 5, 1944, the 

petitioner, who was serving at the discretion of the com­

mittee under the protection of Chapter 71, section 4£,106 

104 Oraves,,, va Wellegiejr, suprat pp Cii end 67. 
105 HcCartln v. The School Cowwijt*»» of Lowell, 

522 Massachusetts 624, * ~~ 
100 QemmX^hms, Jmimu. Chapter 71, sections 41,42. 
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was demoted from the position of superintendent of schools, 

with a salary of $7000 per year, to the position of 

teaoher in the high gohool with a galary of #2900 per year. 

The change In status was brought about without notice to 

the petitioner or a hearing. 

He sought a writ of mandamus to compel the commit­

tee to regtore M m to his former position. On February 8, 

1945, the sohool committee of Lowell voted to restore him 

to the position of superintendent. He then amended M s 

petition to seek the aid of the court in reoovering the 

salary he had lost during his period of non-service. The 

Judge of the lower oourt denied the petition on the grounds 

that a writ of mandamus was not an appropriate remedy for 

the recovery of ©alary, and ruled further, that the dis-

mlggal of May 5 had been valid and that the petitioner's 

tenure in office dated from February 8, 1945. 

The Supreme Court upheld his decision concerning 

the inapplicability of mandamus to the reoovery of salary, 

but reversed M m on the ruling concerning the validity of 

the petitioner*e dismissal. "In our opinion", said the 

court, "the purported demotion of McCartln, the superin­

tendent of sohoola, to the rank of teaoher, wag a dismis­

sal, and wag invalid. The statutes contragt the words 

•teacher* and •superintendent• (O.L.(Ter.Ed.) Chapter 71, 

sections 41, 42 and 43) and a transfer of a person from 
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one category to the other diamlssog him from the position 

from wMoh he Is trangferred, even though he Is given a 

different position within the aohool department."107 The 

oourt went on to rule that the petitioner's tenure in 

office wag not Interrupted by the attempted dismlssel of 

May, 1944, and that he was entitled to his salary at the 

rate of $7000 per year from that date to th© date of the 

final decree. 

A superintendent of schools, then, may not be 

demoted to a lesser position in a school system, without 

first being dismissed from th© position of superintendent; 

and that dismissal must b<* accomplish^ i in full compliance 

with the provisions of section 42 of Chapter 71. 1 0 8 

109 

Section 42A affords to principals, supervisors, 

ind other professional employees, who perform tha dutioa 

of principals and supervisors under other titles, approxi­

mately the game type of protection In office that section 

42 gives to superintendent a. \g 1., Indicated in a corollary 

to this chapter, section 42A lo a relatively recent enact­

ment. To dpte the courts have not been asked to consider 

* cage of demotion where the comotoo v*»g actually -,r:>-

teoted by the provisions of this statute. 

tinder the provisions of Chapter 71, section 43, the 

salary of Hno teacher employed ... to serve at discretion 
107 uoCfrfftAn y,J,,„towiiUr, M « , p.265. 
108 §eneral Laws of M*9ochu»pttf (Ter.^d.) Chap­

ter 71, section 42. 
109 Ibid.. section 42A. 
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shall be reduoed without his consent except by a general 

salary revision affecting equally all teachers of the 

same salary grade In the t o w n . 1 0 The statute provides 

further that the "salary of no superintendent so --.-P ployed 

shall be reduced without his consent until at least one 

year after the committee has so voted.* The most prominent 

constructions given to this statute have involved aitua-

tlong where principal® have been demoted to the position 
111 

of teaoher. Since the recently enacted section 42A now 

regtriots the right of the oommittee to so demote principals, 

these decisions become meaningless; and a discussion of 

them has no place in this thesis. 

A Corollary.— Subsequent discussions of the dis­

missal of tenure teachers in the Commonwealth of Massachusetts 

will undoubtedly include a discussion of the status of prin­

cipals, gupervisors, and professional employees performing 

the dutieg of principals and gupervisors, under different 

titles. Prior to the enactment of statute 1945, Chpoter 
112 

330, now Included In the General Laws, .as section 4CA, 

individuals holding these positions were considered ag 

teachers with special duties. The 1945 amendment 

110 <jeĴ erallllLnwi> supraf section 43. 

1 1 1 Sullivan v. School Committee of Lowell. 322 
Masseohusettg 624 Ha companion cage to MoOartfrn v. Lowell); 
ayoanor v. Revere (249 Maegaehusett® 626; Downey v. the 
School Committee of LowejLlf 308 Massachusetts 3*°. 

112 flenoraj, Lang,, smm, section 42A. 
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established them as a special class, and gave to them 

approximately the same type of tenure protection that 

gection 42 affords to teaeherg eiaSL superintendent a of 

schools. 

At the preeent time only two cases in which indi­

viduals have sought the protection of this statute have 

reached the courtg, Demers v. The School Committee of War-

ceeter.113 and Keller v. The Sohool Committee of ̂ ater-

town. Both of these cages have been mentioned in the dis-

cussion of other phages of this chapter, and it has been 

noted that in neither case wag the petitioner entitled to 

the protection of section 4SA. 

Consequently, in the absence of pertinent Judicial 

interpretation, an attempted discussion of the dismissal 

of this class of teacher would, at this time, be based on 

hypothesis and conjeeture and would be inconsistent with 

the general purpoees of this thegis. 

Summary 

The gchob* committees of the Commonwealth have th® 

exclusive right to contract with, fix the ealaries of, 

set the duties of and dismiss the teachers, superintendents 

of sohoole, principals and supervisors whom it has engaged 

to operate the publio schools under its Jurisdiction. 
ma.ii • 1 11 ) ' ' ' 

113 Pemera v. The School Committee of Worcester, 
529 Massachusetts 370. 

11* foiUftrii. Urn aoJaapl̂ .Cpjn_Bittoe of J^tertqwn,. 
330 Massachusetts lot). 

http://ma.ii
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The authority to contract with and tl? the salaries 

of its professional personnel Is vested In the oommittee 

specifically by section 38 of Chapter 71, and In general 

by section 37 of the same chapter. This right, which is 

exclusive and may not legally be delegated to any other 

individual or agency, carries with it th® implicit ri;;ht 

to seleot personnel. In this selection, th© courts have 

ruled, the committee may exercise its Judgement as to the 

"qualifications for teaching" of a prospective candidate. 

The authority of the committee to contract with, determine 

the salaries of, and select teachers, while exclusive, is 

restricted, in certain respects, by statute. A ^respective 

teacher may not be employed unless he possesses certain 

qualifications as required by Chapter 71, section 380. 

Section 40 of the same chapter establishes the minimum 

salary that say be paid to any teacher in the Commonwealth, 

and provides farther that no salary differentiation may be 

baaed on sex alone. He candidate may be asked about la 

political or religioue affiliations without violation of 

section 39 of Chapter 71. 

The mandate of section 37, to take "general charge" 

of the public schools, empowers the sohool oommittee to 

set the duties of teachers. In the oase of classroom te­

eners this power is unlimited, exeept by the law of contract. 

The duties of superintendents, principals and guperviaorg, 

however, may be changed only in strict compliance? *̂ith the 
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restrictions found in sections 41, 42 and 42A of Chapter 

71. 

The echool committee possesses, and since the 

earllegt dayg of its establishment has possessed, the 

authority to dismisg teachers whenever in its Judgement 

the dismissal is in the beat interests of the schools under 

its charge. In the last half century, certain laws, known 

popularly as "The Tenure Law", have restricted the manner 

in which the oommittee may exercise its right to dismiss 

a teacher. 

At the present time "tenure* is ordinarily acquired 

through election to further service after the satisfactory 

completion of a probationary period as prescribed in sec­

tion 41 of Chapter 71. 

Section 42 of the same chapter designates the con­

ditions under which a teacher who ha© acquired a tenure 

status may be legally dismissed. Such a dismissal, the 

statute provides, may be accomplished by a two-thirds vote 

of the whole committee, for "inefficiency, Incapacity, con­

duct unbecoming a teaoher or superintendent? "Insubordina­

tion11, or Hfor other good cause". The phrase "other good 

cause" hae been broadly congtrued by the courtg. The 

statute further provides that a teaoher be notified that 

the oommittee plans to vote hi a dismissal, that the super­

intendent of schools be asked to make a recommendation on 
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the proposed dismissal, and that th® teacher, if he so 

desires, be granted a hearing In the nntur« of a Judloigl 

investigation, at whloh the charts upon xjhlch his pro­

posed dismissal Is predicated ahmll be substantiated. 

Thlg ohapter la the second of three dealing with 

the powers and duties of the school committee. It has 

analysed the position of the school committee in relation 

to the professional personnel which It hag engaged to 

operate the public schools under Its superintendence. 

Its predecessor dealt *lth the rights and duties of the 

gohool committee in the sphere of policy making. Its 

gucceggor, the fifth and last chapter of this thesis, will 

treat of the ?owers and Duties of the Sohool Committee in 

establlsMng the conditions under which scholars shall 

attend the public schools. 



CHAPTER V 

THS POWERS AND DUTIES OF THE SCHOOL COMMITTED 
TO D2TERHISK THE CONDITIONS VWm NKICH A 
PUPIL MAX ATTEND THiu PUBLIC SCHOOLS 

The educational policy of the Commonwealth of 

Kaegachugetts is based upon three premises, namely: 

that all cMldron between the ages of seven ^nf sixteen 

years, Inclusive, must attend sohool; thot the decision 

is to what type of school the child shall attend rests 
a 

with the parent ; and t h a t any ch i ld may at tend the pub­

l i c schools of tha town in which he res ide* . ** The th i rd 

premise, however, does not afford an unqualif ied r i g h t , 

but r a t h e r , a r i g h t which i s subject to the laws of the 

Commonwealth, and to such reasonable ru les nnd regula t ions 
4 as the l oca l school committee may e s t a b l i s h . 

I t i s with t h i s author i ty and duty of the school 

committee to determine the condit ions under which a ch i ld 

may a t tend the public schools t ha t t h i s , the f i f t h and 

1 Pen a m i Mm. Pt. „ MftJgMgfejlg&Mâ  j l e r . ^ 1 , Comp­
t e r 76, sec t ion 1. 

2 i b i j * ; gee also SttflrOf, governor .pf Oregon, ej, 
«1 . v. Society of S i s t e r s . 268 US 510. 

3 jNtflffEll ,ifflrlt> JMEE&, eeotion 5. 
4 XM<L.t 
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final chapter of thle theslg; snd the third to treet of 

the power and dutieg of the school committee, shall con­

cern itself. 

The general right of the gohool committee to make 

reaeonable rules and regulations for the public schools 

under ite supervision has been established et pages 117 

to 128 of this theeis. In the present chapter this general 

authority Is treated more specifically ag it is applied 

to the statutes which prescribe the conditions of public 

gohool attendance. 

A study of the authority and the obligations of 

the looal sohool commltteee of the Commonwealth to deter­

mine the conditions under whloh a scholar may attend th® 

public schools can be classified under two general head­

ings*, the right and the duty of the school committee to 

determine the conditions under which a child shall be 

admitted to the publio sohoole; and the right and duty of 

the oommittee to determine the conditions under wMch a 

child ghall be excluded from the public schools. 

1. The Right and Duty of the School Committee tc> 
Determine the Conditions under which a Child 
Shall be Admitted to the Public rohools. 

In determining the conditions under which a child 

may enter the public schools, & school committee must 

ordinarily consider three factors: the age, the place of 
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res idence , and the hea l th of the progpeotlve scholar . In 

each of these ca tegor ies the l e g i s l a t u r e hag es tabl ished 

c e r t a i n s t a tu to ry standards to which a l l comnumitiasf of 

the Commonwealth must conform. Although thc«ie standards 

are comprehensive and determine to a very la rge oxtont 

the condi t ions under vhich pupi ls a re to be Admitted to 

the nubile schools, they represent only » minimum r-scanc"ird 

which r l l a u n i c i m l l t i e a must meet. Beyond these nlnlmum 

s t a t u t o r y requirements the school committee !•: free to 

exercl?*8 i t s Judgement in determining which ch i ldren n?»y 

be admitted. 

Age of Sntry.— The gohool committee h"s tho autho­

r i t y to regu la te the age a t which ? scholar -hal l b- •? emit­

ted to the publio school?. Section 1 of Chapter 76 of tha 

General,Lawg. the eeotlon which reguln tes school - t tendance 

in the Commonwealth, provides that 

. . . every chile* between seven nn^ s ixteen . . . $hz.ll 

. . . a t tend « public day acnool in c . ld town, or 
yo-i* other day gohool approved by the sohool corafflit-
t a e , durlnp* the e n t i r e time the public school" are 
In sess ion , unless the child a t tends school In 
another town, during the e n t i r e time the same i e 
In s e s s i o n . . . b 

This ^ct get", the minimum which tho I-»w r^qulr^ in the mat­

t e r of* foh^ol attendance, and, r-*«d in conjunction vH,n 

Chapter 78, sect ion 2, I t obligate*; the oomnlttc? to s.ee 

to I t t ha t a l l chi ldren within these *ge prour^ rt.re, 3 n 

f ae t , a t tending school under the«e condi t ion? , l o t i t 3 c 
a , , M n i l i. .i - • I - - -—*—*-—————•— 

8 a#ner»* Laws of KaggaohjujtattB_<Tftr.Ed. ) Chap­
t e r 76, sec t ion 1, 

r TOT., ^feapter 72, section 2. 
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designed to compel the education of children, and not to 

fix a legal age.'' The matter of determining at what age, 

below seven, a child may enter the public schools is left 

to the determination of the local sohool committee. That 

the school committee has this authority was aettled by the 

courts in Alvord v. The Inhabitants of Chester8 in 1900 

and has not been challenged since. 

In that ceae a female child, five years and ten 

months of age, was denied admission to th© public schools 

of Cheater in April, 1900, several months after the begin­

ning of the school term. The school committee of that 

town had a rule that any child under seven years of age, 

who desired admission to the school, must enter the 

class "at the beginning of the fall term or within three 

or four weeks thereafter; and that pupils desiring to 

enter at any other time were excluded unless found quali­

fied to enter the classes then in session in the said 

school". 

The excluded child, through her father, sought 

redress from the town for unlawful exclusion, contending 

that the rule was unlawful and that she, being of school 

age had the right to attend the school. 

In deciding for the defendants, the court said, 

7 Needhaa v. ¥elloslorf 139 Massachusetts 375!. 

3 Alvord v. The Inhabitants of Chester. 180 
H*»<5g»c!htt$ettg ̂ 0-

9 Ibid,, p.20. 
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This wag a reasonable rule. Children under seven 
yearg of age, although allowed to attend the pub-
lie schools, ara not required to attend ... Grading 
Is a permitted if not an essential feature of the 
public gohool system. The introduction, late in 
the sohool year, of a very young scholar not quali­
fied to «nter the existing classes, would tend to 
Impair the efficiency of the gohool, and so to 
prevent the other scholar a from obtaining such 
advancement in learning and in training ae would 
enable them to proceed with their education in due 
course,1^ 

The interpretation found in Alvord v. Chester is 

still valid. While children over seven y©i»rg of age must 

attend sohool, and wMle mogt communities of the Common­

wealth permit children to attend *t younger e^es, those 

who enter below seven years of gtge must do so in c.-nformity 

to the reasonable regulations of the school committ*:>?. 

Pleoe of Besi&ence.— The second factor to be 

eongidered in permitting a child to enter the public schools 

is his place of residence. In this regpeot prospective 

students may be considered ag falling Into one of four 

classifications: those who wigh to enter a sohool of the 

town in whieh their parents or guardian legally regide; 

those who regide temporarily in another town for the pur­

pose of attending a sohool therein; those who may live 

in a town whloh is not required by law to maintain a high 

echool; and those who attend the publio school of another 

town with the oongent of, and at the expense of, the 

school oommittee of the town ef residence. 
mitm ,• HI i i • iiTiiwiii —•—rrr 

10 jlverd. ?t,,ffbeet,er,, supra, p. 31. 
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Under the provis ions of Chapter 76, gection 5 , 

Every oMld ghall have a r i g h t to a t tend the pub­
l i c schools of the town where he ac tua l ly r e s ide s , 
subjeot to the following s e c t l o n e , 1 1 and t o such 
reagonable regula t ions as to number© and q u a l l f l -
oat ions of pupi ls to be admitted to the respec t ive 
schools and %® to the other sohool matters as the , 
gohool oommittee sha l l from time to time p r e s c r i b e . . . a 

The great majority of the publio sohool pupils of the 

Commonwealth are admitted to the schools under the pro­

visions of this section. 

In the case of pupils who temporarily reside in a 

town other than the town of legal residence of parent or 

guardian, "for the special purpose of there attending 

sohool", gection 6 of Chapter 76 provides that such attend­

ance lg permissable but is contingent upon the payment of 

tuition by the parent or guardian to the town in wMch 

the pupil attends school.1** 

Pupils who reside in towns which are not roqulrod 

by law to maintain a public high school oompriae n third 

category. Suoh pupils, under the provision© of Chapter 70, 

geotlon 6, may, after obtaining the permlggion of the 

gohool oommittee of the town of residence, attend the high 

gohool of another town, go long ag such Mgh school has 

been approved for that purpose by the itat® Department of 

Education. In such a cage the town of residence is liable 

„ M
 XL»f!5! f f^ foyfA!H^JHg&&^^ Chap­ter 76, sections 6, 7, and 12. 

12 tbid.. gection 6. 

13 Ibid., section 6, 
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for the tuition of the said student, While thle section 

permits the local sohool oommittee to decide whether or 

not a permit for attendance at another high echool ahould 

be granted, this discretion is largely nullified through 

a further provision of the section whloh establishes the 

State Department of education as a board of review in all 

c&seg where permission to attend a Mgh sohool Is refused. 

A decision of the review board over-ruling the local 

gohool oommittee makes the town liable for the - ayment of 

* . * 4 1 4 

tuition. 

By virtue of the permissive legislation of Chspter 

76, section 6, "Any oMld, with the consent of the school 

oommittee of the to^n where he resides, may attend, at 

the expense of said town, the public echoola of another 

town, upon such terms ae n&y be fixed by the two commit­

tees11.15 

All cMldren of gohool age, who attend the public 

schools, do so under the provisions of one of these sec­

tions; and a gtudy of the statutes makes it plain that, 

in the matter of ascertaining that all children of the 

Commonwealth shall have the opportunity to be educated, 

the Legislature hae to a very large extent proscribed the 

actions of the local school committoes. Beyond the 
14 fren^raj,, Lawg, sjaaau Chapter 71, section 6. 

15 Ibl&., Chapter 76, section 12. 
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authority, found in section 6 of Chapter 71,16 to deny a 

pupil the right to attend Mgh sohool in another town, 

and the right of a gohool oommittee of a town whloh main­

tains a high sohool to determine whether or not it shall 

aeeept into its sohoole non-resident pupils,17 very little 

ie left to the disoretIon of the committee. 

Indeed, eo specific have the statutes become in 

the last half century, that the courts have not been asked 

to construe their meaning since 1899. Prior to that time 

the courts were requested to resolve a number of disputes 

involving the right of the school committee to determine 

the conditions under whloh a child should ettend the pub­

lic gohoolg.18 

Of these decisions, one has retained its meaning 

through the half century of statutory revision and changing 

environmental factors that have rendered the others 

meaningless. 

In Hurlburt v. The Inhabitants of boxford1C the 

court ruled that a town which is not required by law to 

maintain a hi#i sohool need not pay the tuition of the 

16 Ceneral Laws. Chapter 71, section 6. 
17 Ibid.. Chapter 71, section 37. 
18 City of Haverhill v. Pale. 103 Massachusetts 104; 

Mi*l«*»d v. The Inhabitants of Egrercontr 164 Massachusetts 430; 
FjsTya v. The Inhabitants., of Hgntln-gton,, 179 NaseAohug?tta 57P; 
Inhabitants of Wrenthaa v. fales, 186 Mageachusettg g.̂ 9. 

19 Hurlburt v. Bp3ffqrdf 171 Massachusetts 501. 
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child of a reeldent to a high school In another town, if 

equal faoilitieg can be afforded the oMld, at no cost to 

the parent, within the town. 

In that cage, the plaintiff by virtue of Statute 

1894, Chapter 43620 sought to recover a gum of money paid 

to the Oity of Danverg as tuition in return for instruc­

tion given to his daughter in the high uohool of that city. 

The school committee of the town of Boxford had refused to 

grant the pupil permission to attend the Danvers High 

Sohool on the groundg that there wag in the Town of Boxford 

a private gohool of oorregpondlng grade, known as the Parker 

Free School, which was maintained exclusively from a fund 

oreated by the will of one Jonathan T. Barker, and whloh 

was open to the children of the regldentg of Boxford free 

of charge. The Barker School, the oommittee said offered 

ourriculua and Instruction equal to that of schools pre-

gcribed by law. The plaintiff contended that the sohool 

wag not maintained by the town, and had never been approved 

by the state Board of Mucatlon, and that congequently the 

town must reimburse him for M e expense in sending M g 

daughter to the Danverg High School, a gohool whloh wag 

21 
maintained in accordance with statute, and was approved 

by the State Board. 

20 Ajst.e of „HMfftflfrtttff*¥,li i ® ^ , Chapter 436. 
21 Public statutes of Haggachuaettaf Chapter 44, 

section 2. low embodied in (General Laws of Massachusetts. 
(Ter~£d.l. Chapter 71, section 55, 
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The Judge of the lower court upheld the position 

of the plaintiff and the defendant town appealed to the 

Supreme Court. 

In reversing the decision of the lower court, th© 

Supreme Court said, *WMle this school is not maintained 

by the town there is notMng in the Act which reouires 

that It be so maintained. Nor Is there anythlnsr in the 

Act which reouires the school to be maintained by the State 

Board of Education*. After pointing out that suoh sca-

demies were to be found in many Massachusetts communities, 

and that the Legiglature must have been aware of this 

when framing the statute, the court concluded its decision 

by declaring that there is "no reason why a town which la 

not obliged by law to maintain a high school, *nd which 

hae a gchool of eoual grade within its borders, should be 

obliged to pay for the tuition of a child of one of its 

inhabitants in another town, because the parent of the 

cMld prefers one school to th® other*. 

Although the number of towns which would be affected 

by this decision la much smaller today than it wss when the 

decigion was handed down, there ie no reason to believe 

that the principle enunciated ie less valid. 

Health Factors in Admission.— Th® third factor to 

be considered by the sohool committee in the admission of 

22 Hurlburt v»,,,%»£&£&, a.Wffift» P.S02, 
23 JM&.» 
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a child to the public sohoole is the health of the pros­

pective pupil, In this lngtanoe only two statutes are 

relevant. Section 55 of Chapter 7I 2 4 provldee that no 

oMld Infected with a dangerous disease, or who Is a mem­

ber of a hougehold where dangerous disease Is present, may 

attend the public schools. Chapter 76, section 16, stipu­

late g that "an unvaoclnated child shall not be admitted 

to a publio school" unless he present a certificate from 

a practicing- physician to the effect that the said physi­

cian has personally examined the child and is of the 

opinion that vaccination at that time would be detrimental 

to his health. * The court® have never been asked to con­

sider a situation where a ohild, either personally infected 

with a dangerous disease, or from a home where dangerous 

disease is present, has sought admission to the public 

schools. The right of the gohool committee to make reason­

able regulatlong relative to the "vaccination law* has been 

upheld by the oourt®. 

26 
In Hammond v. Hyde Park. v the court ruled that a 

gohool oommittee may exclude an unvaoclnated child from 

the public schools during a smallpox epidemic. At a time 

when the disease of gmallpox was prevalent In the town 

of Hyde Park, the gohool committee pasged a rule "to exclude 

24 General Lawe. fujjrj,, Chapter 71, section 55. 
85 Ibid.. Chapter 70, section 16. For conditions 

of exemption, tee Oeneral Lawe of Massachusetts (Ter.ld.)f 
Chapter 111, section 183. 

£6 Hamaond .v. Inhabitants of Hyde Parkf 195 ;c<"jga-
chusettg 20. 
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all unvaoclnated ohlldren and also all children who do not 

present a certificate of revaoolnation as required by the 

board of health, until such times as this oommittee may 

beoone satisfied that the imminent danger from contagion 

P7 
of smallpox In our town hag ceased. 

After refueal to comply with the rule, the plain­

tiffs, of whom Hammond was one, vere suspended from the 

public echool. Contending that the law specifically 

gtated that unvaoclnated children should not be admitted 

to the public sohoole, unless they presented a certificate 

from a practicing physician certifying that, In M s opinion, 

the health of the pupil would be Jeopardized by vaccination 

at that time, and asserting that they had presented such 

certificates; the plaintiffs sought redross from the town 

for unlawful exclualon. The Judge of the lower court 

instructed the Jury to decide in favor of the plaintiffs 

and then referred the case to the Supreme Court for a 

determination. 

In reverglng the finding of the lower court, the 

Supreme Court said, 

The queetion on this instruction la whether the sta­
tute vhich absolutely forbids the admiggion of an 
unvaecinated child to a public school at any time, 
without a certificate from a phygioian, Is an 
implied enactment that, with a certificate, euoh 
a child shall be permitted to attend at all times, 
even when smallpox is raging in the nelthborhood. 
We see nothing to indicate such &n intention on 
the part of the Legiglature. Thlg is a prohibition 

27 feW0n4„Y„t, M e yarfc, supra, p. 29. 
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of attendanee at any time except upon a condition. 
There is an implication that, with the certificate, 
such a child properly may be permitted to attend 
when there is no particular reason to apprehend 
danger; but it was not intended to take away from 
the school committee the power to ra*ke proper re­
gulatlong for the protection of all the pupilsj 
if the prevalence of smallpox aeems to require 
special precautions. The ruling of the oourt was 
wrong.^° 

The same line of reasoning is found in Spofford v. 

Carleton et nl. In that case, the unvaoclnated children 

of the plaintiff were admitted to the public schools of 

Haverhill on November 12, 1919, after presenting the re­

quired certificate. On October 13, 1920, the children 

were excluded from sohool efter the refusal of the peti­

tioner to either have his children vaccinated or to ooicly 

with a rule of the school committee, whloh stipulated that, 

"Every pupil In attendance at the public school, or who 

say hereafter be in attendance at such school, who has been 

given a certificate by a phyeician noting that such pupil 

is not a fit subjeot for vaccination, ghall be required to 

renew suoh certificate once in two monthe..." At a sub-

gequent hearing the sohool oommittee refused the plea of 

the petitioner to readmit his children to the school. He 

then sought a writ of mandamus to compel the Sohool Commit­

tee of the City of HaverMU to so reinstate them, pointing 

out that the certificate required by the statute had been 

28 Hammond v. Hyde Park, supra, p,3l. 

29 Soofford v. Carleton e% a?., 238 Massachusetts 
526. 

30 Ibid.. p.530. 
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presented and accepted; and that in the absenoe of danger of 

a smallpox epidemic, the committee rule under which his 

oMldren were excluded was unreasonable. 

The case was first heard by a single Justice of 

the Suoreme Court, who without decision referred it to the 

full court for adjudication. In deciding for the respon­

dents, the court said, 

The intention of the legislature is clear that 
the exemption Is not to cover absolutely the 
entire period of the child's attendance, but 
the oertifioate is limited to the period when 
his physiosl condition is such that in the 
opinion of the certifying physician he is an 
unfit gubjeot for vaccination. The reepondentg 
ag the school committee of the city are given 
•general charge and superintendence of all the 

gublic sohool® ..." R.L. Ch.42, gee.27; G.L. h.71, sec.37. It Is sufficiently broad to 
promote and geoure not only the best interests 
of the pupils, but the general welfare of the 
community in the management of the schools.31 

The court went on to point out that the right of an unvao­

clnated child to attend school was a conditional right, 

based upon an exemption. *TMi exemption", said the 

oourt, "oeages when the physical condition of the child 

hae become guch that his health will not be endangered 

or Impaired by vaccination. If to determine this further 

medical examination is necessary, it is wholly within 

the gupervlglon of the parent or guardian, upon whom 

rests the burden of compliance with the law. The regula­

tion (of the gohool committee) Is not so unreasonable or 

arbitrary ae t© be invalid ...*32 

31 Stafford v. Carleton, supra, p,531. 
32 ^Enld.. jg.53£« 
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The above cages make It clear that the conditional 

admission of a pupil to the publio schools without vacci­

nation is subjeot to the reasonable rules and regulatlong 

of the looal school committee. 

On two other oooaslons the oourt9 have been '?gked 

to rule on the Question of the vaccination of school chil­

dren. In the case of the Commonwealth v. Preen."" th© 

defendant was charged with failing to send M s children to 

school as the law required, and was convicted. He admitted 

his ^allure to send the children to school, but stated in 

defence of M B action that the schoolR woul<? not ndmlt the 

children unlesg they ve-re vsocineted, «»nd that his reli­

gious beliefs isnd conscientious scruples prevented him 

from subjecting them to vaccination. He should not, he 

contended, be held liable for the violation of a law, 

with *£iich compliance was Imwoeaible unless he were to 

violate his conscience. 

The court ruled for the Commonwealth, stating tiiat 

... the requirement for vaccination has been held 
to be constitutional, the defendant's vlewa cannot 
affect the validity of the statute nor entitle M m 
to be excepted from Its provision';:. By wtitute, 
vaccination ie made a condition preeedent to the 
rlgpit of ? cMld to attend a oubllc sschool. The 
defendant's sole defence to the complaint... geeras 
to be that because of M s religious belief und con­
scientious scrupleg concerning vaccination he should 
not be Held to have Incurred the penalty of the sta­
tute for falling to ®en& M a children Co sohool. But 
he cannot thus avoid this penalty *v»n if their fail­
ure to attend wag baged upon tMe ground alone. It 
was M s own act which kept the children ... Ineligible 
for school attendance,<™ 

33 Commonwealth v. ®reent ?Ms Maesaohusetts 585. 
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Thug "the statutory obligation to cause children to attend 

school Involves an obligation to put them Into condition 

to attend, and oannot be esoaped by neglect to qualify them 

for attendance*.3 6 

The const i tut ional i ty of Chapter 76, section 1 5 , 3 6 

wag questioned in the case of The Commonwealth v. Childe. 

in 1938. The si tuation wee similar to that found in 
38 

Spofford v. Carle ton. Th© School Committee of 'lulncy had 

a rule tMoh required that a certificate accepted in lieu 

of vaccination be renewed every two months, "hen thr 

defendant refused to comply with the rule or have hie child­

ren vacolnated, they were excluded from the Quincy schools. 

He wag subsequently prosecuted for failing to send his 

children to school. The defendant alleged that "the -ords 

'vaccinated' and • unvaoclnated * do not convey the ice;, of 

inoculation againgt smallpox ae distinguished from other 

diseases;" and that, as a consequence, the gt»tute was 

too vague for enforcement and, therefore, unconstitutional? 

The court rejected this argument amU ruled f ;>r the 

Commonwealth, saying, 
The word "vaccination" wag originally uaed to tf^-
crlbe the method, discovered by Jonner, late in the 
eighteenth century, of inoculating with cow pox for 
the purpoge of procuring Immunity frora smallpox. In 

35 Commonwealth V. Qreenr gunrar p.537. 
36 Offnerf?, h$M^t,m.MM&8&]m^^^I&£.^L) > - ̂ P-

ter 76, gection IS. 
37 Commonwealth v. Child,BT 2S9 Massachusetts "'67, 

39 Soia*pnwe»lth-..y.. galldj, g.unra. 
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the seoond voluae of the General Inwg of M«ngge-
chuse t t s . . . the e a r l i e s t s t a t u t e enacted on 
March 6, 1810, for compulsory Inoculation "with 
the cow pox" . . . io indexed under th© word "vacci­
nat ion*. Ht.1853, ch.414, required t h i t -.11 oh i l -
ren should be vaccinated before a t t a i n i n g the age 
of two ysars and before being E m i t t e d to t\?» ..b-
l l e schools . In our s t a t u t e s , and even In common 
gpeech, the word "vaccinated", without -3?:-*a.nE-
t lon or q u a l i f i c a t i o n , meant i n 1855, and a t i l l 
•scans, Inoculat ion ^ f s ins t smallpox. Th'"1 language 
i s not vague, but c l e a r . The cage pregente no 
other gubs tant ia l cons t i t u t i ona l cu^s t lon . -

An ,*nalyi,is of the oases &iaeu&s.c& suovi o^kua 

c l ea r the tMnklng of ths courtg on the meaning of 2mrter 

71 , gection 1£, ae i t prescr ibes vaccinat ion as -• ;^,*-,re-

q u l b l t s to the lavful admission of -• pupil to the public 

schools: the law ie c o n s t i t u t i o n a l ; vaccinat ion i s ^agen­

t i a l to l ega l edniegion; under csr ta i r . conditions, "»reip-

t ion may be granted from the general ru l e ; the continued 

attendance of a oMld admitted a on t i t lent llj? If, oci.tlngent 

upon compliance with ths reasonable ru los ana regu la t ions 

of the l o c a l gohool committee; the s t a t u t e was e.-.a^ttd, 

and the r u l e s of the l o c a l school committees are \ renamed 

to have been ©naot»d. In th® furtherance of the. oonr.on 

weal} the r i g h t of »o indiv idual takes precedence over th© 

common weal; even where congclence prevents compliLr.ee 

with the s t a t u t e , a parent who recuse* to comply, ia l i a b l e 

to prosecut ion for f a i l i n g t o wend h i s chi ldren to school 
41 ae required by Chapter 76, sect ion "?. 

^0 9lmmtm&iy&j,*m M&W*, .ousssv p.aea. 
41 Oengral Um of H& & s^shus c 11 c. (T@y. ~ki,) 

Chapter 76, sec t ion 2. 

http://compliLr.ee
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Although the conditions under wMch a child ghall 

be admitted to the publio schools are largely prescribed 

by statute, the local sohool committee is allowed to 

exercise its discretion in certain phases of the matter. 

In a similar manner, the committee Is permitted to exer­

olee its discretion in determining th© conditions under 

whloh a child nay remain in the public sohoole. 

2. The Sohool Committee Has the Right to Determine 
the Conditions under which a Pupil itihall be 
Excluded froa the Publio Schoola. 

Section 37 of Chapter 71 confers upon the IOCHI 

gohool committee the right to exclude pupils from the pub­

lic schools when it charges that body to take *general 

charge of all the public schools" and to wmak.e regulations 

as to attendance therein ... * 

In the words of the Supreme Court of the Common­

wealth, 

They (the words of the statute) confer an ample 
power. For the promotion of the interest** of 
the pupils and of all the people they have been 
broadly construed by the courts for nearly a 
century. In the absence of other limitation, 
they include the power to determine within reason 
what pupils ghall be received and what pupils 
ghall be rejected.43 

In general it may be said that the wchool committee 

»ay exclude a pupil whenever it decides, in ?oo<3 f«lth, 

4f> flener&l Lawj,, swore., Chspt-r 71, section 37. 

43 Antell v. Stake*r g.87 Massachusetts 105. 
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that the best lnteregtg of the schools under its super­

vision would be gerved by such an exclusion. 

In specific instance:., the courts of th® Common­

wealth heve ruled that a pupil may bo excluded for charac­

ter deficiencies, lack of sufficient mental capacity to 

profit from school, alsoon2uct, <rnd failure to observ® a 

reasonable regulation of the school committao, even 

though no misconduct be involved. 

Exclusion for Character Deficiencies.— The mogt 

notable oaee in wMoh a pupil wag excluded for deficien­

cies of character is Sherman v. Charleatown.44 which is 

dlsousged in detail at pages 114 to 116 of this theeis. 

In that instance the oourt upheld the right of the sohool 

oommittee to exclude a female scholar who, it was alleged, 

wag guilty of notoriously immoral conduct. The exclusion 

wag justified, ruled the court, beoause the presence of 

such a child In the gohool was detrimental to the very 

purposes for whloh the sohool existed, since "the whole 

tone and tenor of the laws demonstrate, that It was the 

intention of the Legiglature to make the public schools a 

system of mors* training, ag well as gemlnarieg of learn-
45 

ing". The judicial disposition of the claims of the 

plaintiff in Sherman v. Chariestown was ao forceful that th® 

44 ftharman v. vharleatown,, 62 Massachusetts 
(8 CusMng) 160. 

46 IbJ4,,„, p. 167. 
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right of a sehool committee to exclude a pupil for immor­

ality hae never since been challenged. 

Sxclualon for Lack of Sufficient Mental Capacity 

to ^arrant Attendance nt Sohool.— ?h>2 right of a school 

committee to exclude n pupil who la ;o lacking in mental 

capacity that he is un-ble to profit from attendance at 

school and whose very presence la a detriment to the 

school it veil Illustrated in tha case of 'vats,on v. The 

City of Cambridge.46 The plaintiff was excluded from the 

public schools of Cambridge in 1886 "because he was too 

weak-minded tc derive ;>rofit from instruction". Subse­

quently he was readmitted for s. trial period of two weeks. 

At the enS of that time, he wss again excluded. School 

committee record? included sitatetssnta from teaeherg who 

had observed him :<nfl doctors who had examined hi® to the 

effect that he was "so weak in mind aa not to derive any 

marked benefit from instruction, and furthor th,..t ha ... 

(was) ... troublesome to other children, making uncouth 

noises, plncMng others, ete. fie ... (was) also found 

unable to take the ordinary decent phygioal care of Mm-
47 

gelf.* The plaintiff sought redroee for unlawful 
exclusion. 

46 Wat eon v . The City of Cambridge, 157 Massa­
chuse t t s 661. 

47 £bjyiw p . 861. 
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The cour t upheld the r ight of the school committee 

to determine when the presenoe of an individual wa*» d e t r i ­

mental to the welfare of a sohool, and pointed out tha t 

the dec is ion of the school committee was conclusive end 

not subjeot to rev is ion by the oour t . 

A ch i ld in s imilar ciroumstances today could, i f 

he were merely mentally re tarded, be assigned to spec ia l 

c l a s s e s such as are provided by Chapter 71 , section 46. ° 

I f he were feeble minded he could be accommodated in spe­

c i a l I n s t i t u t i o n s provided by the Coswaonwealth. If , how­

ever , Ms parents chose not to commit Mm to a specia l 

i n g t l t u t i o n , and beeauge of Ms I n a b i l i t y *to teke the 

ordinary decent physical care of himself*, he wag cons i ­

dered not a f i t subjeet for spec ia l c l a s ses , he would be 

PS much p detriment to the public schools today, « i w#« 

Hateon i n 1865. Ag such, he oould undoubtedly be exclu­

ded by the school committee. 

Exclusion for Misconduct.— The gohool committee 

may exclude a pupil for mi soon duo t . TMe p r inc ip l e i s 

well exeotpllfled i n ftaflgjqyif v. TheInhaMlftftt?, .pf, Rocjfc-
49 p o r t . In tha t cage the p l a i n t i f f , i»fter repeated warnings 

concerning h i s conduct, wag excluded from the public 

schools of Hockport. His actg of misconduct were not of 

48 Oenera*.Ls¥s of Magsnch^etta (Xer .£d.) f Chap­
ter 7 1 , sec t ion 46. 

49 gsftflrtni v» Th3 tnhi*Mlmfa€,lmkvw%, ioa 
Massachusetts 476. 
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a "gross or mutinous" nature but rather oonsisted of "acts 

of neglect, carelessness of posture in his seat and in 

recitation, tricks of playfulness, and inattention to 

study and the regulations of the school" in euoh thingB 

ag 'whlgpering, laughing, actg of playfulness and rude-

negs to other children, inattention to study, and conduct 

tending to oauge confusion and distract the attention of 

other scholarg from their study and recitation8,50 

The boy wag actually gent from tha school by two 

members of the sohool ooamittee, who thereafter, on that 

same day, reported the matter to the full committee. The 

latter voted unanimously to exclude him. He sought re-

dregs from the town for unlawful exclusion questioning 

the right of the two committeemen to send him from the 

gohool. The court ruled for the defendant town declaring, 

The sohool committee h*g "general charge and super­
intendence of all th® public schools in town". This 
general power, by necessary implication, lncludeg 
the power to meke all reasonable rulae and regula­
tlong for the discipline, government, and manage­
ment of the schools, and else the power to exclude 
a child from school for sufficient cause ... And 
when a gcholar ig guilty of miaconduct which 
injuriously affectg the (Sigoipllne and management 
of the schools, we think the law vests in the 
gohool committee the power of determining whether 
the welfare of th© echool requires M g excluglon. 
They are required by law to visit the sohoole fre­
quently, for the purpose of inquiring "into the 
regulation and discipline of the sohoole, and the 
habitg and proficiency of the scholars therein" ... 
and they are thug in a situation to judge, better 

60 I©J&klj^.JU^eJfej22££, J&SL2IU. P. 476. 
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than any other tribunal, what ef fect such migoon-
duet hag upon the usefulness of the school and 
the welfare of the other soholnrg; anfl If they 
exercise t M s power In good f a i t h , their decision 
i s not subject to revision by the cour t . 8 1 

To the oharge that there were i rregular i t i e s in 

the manner of Ms exclusion the court pointed out thst 

"much of the power of committee, as to th© ^reservation 

of order and the maintenance of d isc ipl ine" must necessa­

r i l y be delegated to individual committeemen and to the 

teaeherg of the schools. "We have no doubt", aald the 

court, "that they may gend a scholar out of school, i f 

the exigencies of the cage require i t , subject to tho 

future action of the committee".58 

Thue, misconduct need not be of a "gross or muti­

nous* nature to warrant exclusion. If i t i s persistent 

and detrimental to the beet interes ts of the school, that 

i e suf f ic ient . 

Exclusion for ftefuaal to Observe a Reasonable 

Regulation.— The courts have ruled that a child may be 

excluded froa the schools for refuging to observe a law­

ful and reasonable regulation of the gohool committee. 

TMs principle lg well exeaplif led in tfalUer v. flhe ,fa-

habitants of ^BftWtfH*gg,^BttU v . 4tffte&, fit al . . , ,8 4 and 

61 Blrftflflftf Y« .Bftftttff*, JHASTJLv PP 475-476. 
52 IbJkd*., p. 470. 
88 Snl l l er v. The lafaghi-tante of ,fpburnr 94 Massa­

chusetts 127. 
64 fm^fXl *> PttfBItt S87 Massachusetts 105. 
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¥ulff v. Tha loitfn of **akoflald.&& all of wMoh have been 

treated In detail in connection with, otu^r phases of this 
56 

thaeig. In splllor v. Woburn th • court ruled tar.t A 

regulation of the school committee that each school day 

should begin with a prayer ana tho reading cf x passage 

from the Bible sni that during ths prayer each pupil 

should bow his head, was lawful and reasonable. A cuild 

who persistently refused to bow her head, tho court said, 

could be lawfully excluded from the school. In Antell v. 
57 

»tokos, the participation of Mgh sohool students in 

certain activities of secret societies, after such parti­

cipation had been proscribed by ths school committee, was 

judged sufficient reason for ®xolus»lon. In "Julff v. 'dyke-
58 

field, the court ruled that the persistent refusal of a 

pupil to attend a class in "bookkeeping", because aha 

disagreed with the manner in which eert&In phages of the 

alas* wer-* conducted, wag sufficient reason to warrant her 

exclusion. 

In these, and in other s i tuat ions, thw court has 

pointed out that the school ooswaitteo hag the rlgnc to 

aake any regulation wMoh i > lawful and reasonable and 

wMoh has n i tg purpose th® improvement of the discipl ine, 

86 Mlt£C..v.i-Jtel..,af,MMlktlAp 2S1 Ha**«.ohusett8 427, 
88 Spl l l f r .y , ypbtffft, AWBffft* 
87 ftflMLT*,, atokefl^. gjgace.. 
88 Tg»flf.f ..y. laj^BjfiejLfff gupr^-
8© ^P^ i^LXuJgJa tSan ju -^^ Wegeaohttccttf. 5?S; 

EflUfTjds* y> y y * * ! i m J a i i ^ a w U a 1%?; QMlto&ju.SQagpJL 
CftBinittee of ffoniftale.. m Haggachusetts IS; *verll l v. The 
Cjtv of jtewbary&prt. 271 Xaeeaobueette $53. 



POWERS AH© DUTIES TO DETERMINE; CONDITIONS OF ATTENDANCE 220 

government or management of the public (schools; and that 

the authority to make a regulation necessarily implisr, 

the authority to enforce it. 

It seems appropriate at thle point to take note 

of the rather obvious fact that of the seven decisions 

discusged above, only lulff v. Wakefield (1916), and An­

tell v. Stokes (1934), have been delivered in the twentieth 

century. In view of the radical changes thet have taken 

place in social and educational theory since the end of 

World W*r I, the value of these decisions as precedent for 

a modern oourt might very well be questioned. In this res-

peet, two relatively reoent decisions, which otherwise 

would not be mentioned in this the gig, become of value. 
60 Hichols v. The Mayor and School Committee of Lynn (1937) 

«»* The Coggaonwoalth yt JphnaoR (1941)
61 both Involved 

situations where pupils were excluded from the oublie 

schools because they refused to pledge allegiance to the 

Flag of the United States as required by Chapter 71, sec­

tion 69 of the Oeneral Laws.62 In view of the 1942 deci­

sion of the United States Supreme Court in Wast Virginia 

State Board of Education v. Barnette.63 neither of these 

exclusions could be legally accomplished today, in& con-

gequently, neither case ag such Ig pertinent to this 

60 Nichols v. The Mayor and Sebaal Ct 
Lynn, 297 Maggachugettg 65. 

61 Commonwealth v. Johngon et al.r 309 Massachu­
setts 476. 

62 general Lawe of Maagaghttflotts (Tcr.£dr). ^h*p-
ter 71, section 69. 

63 If it *lpWft,l^^steLMM^fli
,....,^t,a.oatlon v. 
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thesis. They become important, however, in that the Sup­

reme Ceurt of the Commonwealth, in Nichols ,v. Lynn. 

reiterated the right of * sohool committee to exclude a 

pupil under conditions such a<? thoge found In Sherman v. 

Charlegtown* Watfgn Y. c,Mabri,fliau £g.flgfctn,fl..,y< floekpoxt, 
AWtfJfl • . ^tpkeg, Sp i l l e r v . w0burnf »nd Wulff v . Wake-

f l e l d . In Commonwealth v. JohnsonT th® r igh t of the 

gohool committee t o exclude the p l a i n t i f f in Sherman v. 

Charlegtown i s upheld. The <*sme Johnson brought an act ion 

aga ins t the Town of Deerfield In the * l r s t Federal Dis t ­

r i c t Court of the United Sta te* . That caae, more 

near ly p a r a l l e l s Nlohols v. Lynn68 then does Commonwealth 
fifi 

v. Johnaonf because I t deal t with th© actual exclusion, 

whereas in Commonwealth v. Johnwon the aupremo Court of 

Massachusetts w^g agked to decide whether the defendant 

could be committed to a t r a i n i n g gohool eg an "habitual 

echool offender" as provided in sec t ion 5 of Chapter 7 7 , ^ 

In that case the Federal Court c i t ed Sherman v . Charlegtown. 

Watson v. Cambridge. Hpflffklns v . , Book s a r i , *n- Antell vT 

Stokes ag examples of the power of the school committees 

of the Commonwealth to exclude p u p i l s . 

64 Johnson e t a l . v. Town of Daerfleld, 2S Federal 
Supplement 918. 

88 Hlchola v. Lynn, ffujga. 
06 OQaBBonwnfilth v. JohnoonP 509 Massachusetts 476. 
6? Oeneral Laws of SSasaaohusette (ya r t Ed, ) f Chap­

t e r 77, sec t ion 6. 
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Thus the principle® enunciated in tho foregoing 

cages have a l l been r e i t e r a t e d by the courts nt l ens t ns 

r ecen t ly as 1937, 

The Right t o Exclude a Pupil from a P a r t i c u l a r 

School or to demote Him for 1 a l l u r e to Meet Soholaotlc 

standards.— In any dlsou&slon of the condit ions under 

wMch loca l school committees may, and have, excluded 

ch i ld ren from the public schools, <? c lose ly rel*t<?d top ic , 

the r igh t of the oommittee to demote a pupi l must be eon­

gidered. The only Instance in v^ich thn cour ts havj been 

ce l l ed upon to rule concerning the su thor l ty of a school 

oommittee to demote a pupi l was Barnard v . The Inhabi t?ntg 

of She lburne . 6 6 

In tha t case , the p l a i n t i f f , who entered the Shel­

burne High School in September, 1910, was, from the f i r s t , 

unable to keep up with Ma c l a s s . The school a u t h o r i t i e s 

no t i f ied h i s fa ther to t h i t effect snd suggested that the 

p l a i n t i f f t r ' -nefer to the ninth grade at another town 

gohool and r e tu rn to the high school for the t en th L;r*.d:e 

the following year , when the fa ther refused to consent, 

to the proposed t r ans fe r , the school committee formalized 

by vote a policy t h a t hed long bsjen In use on an informal 

bas i s a t the high school, to the "•ffeot thnt nny «.tu-ient 

68 Barnard v.. The Inhab i tan t s of Shelburne. 016 
Massachusetts 19. 
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whoge average dropped below eixty per cent in two or more 

subjeots ghould be demoted on® grade, an3, if such defi­

ciency occurred in the first year, he rhould be dropped 

from the rolls of tho sohool. The father alleged unlawful 

exelusion and sought to recover damages. Through an erro­

neous ruling on the part of the trial judge a jury <*aB 

given the opportuMty to revlev the decision of th© school 

committee. The case reached the Supreme Court on exoep-
60 

tlon from the latter. 

Thet body pointed out th© error of the trial Judge, 

spying, 

The care and management of schools veeted in the 
echool committee, inoludes the establishment «nd 
maintenance of standards for promotion of pupils 
from one grade to another and for their continuance 
*s members of any particular class. £o long se 
the gohool committee act in good faith their con­
duct in formulating and applying standards and 
making decisions touching this matter ie not sub­
jeot to review by any other tribunal. It lg 
obvloug that the efficiency of instruction depends 
In no small dagree upon this feature of our uohool 
sygtem.70 

The court struck to the heart of the matter when 

it said, 

. . . when the r ea l ground for exclusion frora n par­
t i c u l a r school or grade i s f a i l u r e t o maintain a 
proper standard of scholarship and there i s oppor­
tun i ty ef forded to the pupil t o at tend another 
gohool a^Tpted to Me a b i l i t y n̂<5 -vcorapli&hmentc, 
there i s no i l l e g a l exclusion from school ^tltMn 
the meaning of the s t a t u t e . 7 1 

69 See page 40 eXJttft.thl'? t h e s i s . 
70 Barnard^w%h®Iburno., supra,, p . 8 1 . 

71 I b i d . . p .22 . 
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Although the term "exclugion" i s used throughout 

t h i s d iacuss lon , the p l a i n t i f f had a t »11 times the option 

of i t t e n d i n ? another town sohool. -i-ife paren t , throu.m Me 

r e f u e l t^ consert t:> a 2 amotion, fjroea trv- corU'Uittir • so 

formally exclude th-- boy fr^a thj hl^h -cr.oo>, wut I t '..'as 

c lea r tha t i t was only fro.a tha ^'.helburne Hig a Sctu^i nod 

nr>t from the public schools or" th=> Town o: *he3bumo thn t 

hr- «as excluded, approbation of the jud ic i a l - ' v i r i o n in 

jparnard v.., >>h*»lburno la found in th© 1941 decis ion In 

Commpnveelth v. Jphnyon. '" 

Exclusion in 'Bad Faith".*— The underlying premise 

of o i l va l i d exclusions from the publ ic schools of the 

Commonwealth is that the school committee it; poti n? In 

jreed f a i t h . The cour t s ere slow to a t t r i b u t e *b*3 f ' ! : h s 

to such a board of public o f f i c e r s , but '-here >, school 

committee obviously r c t g in *bn<3 fa i th* or* t h e r e , through 

negligence i n the manner in vhich i t br ings ->tout «n 

exclusion, a oommittee le^vp? i t s e l f *tl»bl^ to ^ ch-r,r"^ 

of "bad fpl th*, the cour t r " i l l uphoV tw- r i p l t * of rn 

offend*"1 r a r t y . •* */oetf rramble of th j •• •-.rSni-J'-li in found 
7."5 

In Carr v. the TnhrbJ t"pt.t „..pf. pirh^pn. 

T V t c»r-? involve* thro* t o r t <u;tW\* for un"1 -v^ul 

exclusion broufht by e*dl*r^n of th* <-«rr ?• -Mly. Th-

c^s--- '-'ss t r i e d before & jury in th*» lower <-~urt, n̂-'i •••';-rh 
7'̂  3ptyaonvrealth, v . .^.ohnaon, ?o: ':- -3;,-0}iuJ •>11~ 176. 
7? C^rr y. The l aa rb l t an t a of Dl«51t,,mJ ?-? I ->.-J;^ 

chusottn cv>5. 
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of the plaintiffs wag awarded one hundred dollars In damages. 

The defendant town appealed the cage to the Supreme Court. 

The fsetg in the cage were theee. On December 2, 

1P08, the plaintiffg along with two Siblings, were exclu­

ded from the public gehool. When the father «ieked for a 

written statement of the regsone for their exclusion, the 

Superintendent of Schools replied by letter, that they 

had been excluded beeauge the medical Ingpeetor had stated 

that they had "head lice*, that the situation must be 

correoted, and that the children must return to school 

as soon as possible. They returned to gohool on January 5, 

1909, and the next day were sent home again. The superin­

tendent notified the father that "they have been examined 

today by the sohool physician and not found to be in a 

proper condition to attend echool*. 4 On January 9, the 

father asked for s hearing before the echool committee 

alleging "bad faith on the part of the doctor and unfalr-

negg to the superintendent and teacher*. The school com­

mittee refused to grant the requested hearing. The child­

ren did not again return to school. In 1914 they brought 

their suit. 

In the trial before the lower oourt the statement 

of another doctor, deceased at the time of the trial, to 

the effeet that the children wore free of head lice, wag 

admitted as evidence. 

74 parr„„y,,. ®M%m, auora. p. 306. 
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The Supreme Oourt pointed out that the olaintiffs 

had not been entitled to hearing by statute, because 

there was no implication of mleoonduot being * faotor in 

the exolusion.75 The oourt then refused to upset the 

ruling of the lower oourt, saying. 

On all the evidence in the present ease ... inclu­
ding the failure to give the plelntiffe an oppor­
tunity to be heard, we tMnk that it wee a question 
of fact for the jury whether the committee acted in 
good faith ... on the school physician's testimony, 
the plaintiffs were not excluded for eoxema, whloh 
was said to amount to a contagious dlseage, but 
were suffering: from head lice. There wag teetiraony 
on the other hand that they were free from these 
paste. In addition to thla denial of the underlying 
fact, their father, in demanding a hearing specific­
ally alleged that the physiclsn, on whoa the commit­
tee relied for their aetlon was "animated by anything 
but good faith and honest motives"; oharged the 
superintendent with failure to afford Mm the pro­
mised protection, and referred to the "revengeful-
negg" of teachers. In addition, it appears tint 
five Carr oMldren were aent heme from school, 
although only three ware examined; one of the com­
mittee was alleged to have admitted "there had been 
a mi sunder g tending'' and that ordinarily a hearing 
was given when requested. The weight of the evi­
dence submitted is not for ue to determine. The 
only question before u® 1®, whether the* re was any 
evidence for the congideration of the jury that the 
exclusion was unlawful; end it-la enough to say 
that there was such evidence. ° 

This decigion is of particular value to a gtudy 

of the powers and duties of a echool oommittee, because it 

serves to keep the power of that body in proper par*,peo-

tive. when a gohool committee acts in "good faith" on any 

78 Now embodied In Oeneral Laws of M* 
(Ter.&d.), Chapter 70, section 17. 

76 .{fair :?>• PenflHm> §mm, P ,307 . 
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matter directly affecting the digoipllne, government, or 

management of the public aohoolg, itg decision la not 

subject to the review of any other tribunal. However, 

when there la any reason to suspect it hag acted in "bad 

faith11, as wag suspected in this case, itg decision becomee 

very muoh subjeot to a review by the oourts. 

nlthough the power of the sohool ooamittee to ex­

clude pupils is a broad power, it may be used to perman­

ently exclude a child for misconduct only after the ful­

fillment of certain conditions. 

3. A Pupil Charged with Misconduct Has a 
night to be Heard Before He is Excluded. 

Section 17 of Chapter 76 provides that 

A school oommittee shall not permanently exclude a 
pupil from the publio schools for alleged miscon­
duct without first giving him and M a parent or 
guardian an opportunity to be heard.7" 

Section 16 of the same chapter provides that any child who 

is unlawfully excluded from the publio schoolg "may recover 

78 
from the town in tort". TMe section of the law oeten-

glbly contemplates that a child shall have a hearing at 

which he will be able to pregent arguments in M u defeaee 

before he is permanently excluded from the public schoolg 

for alleged misconduct. Unfortunately, however, in the 

only inetanc© in which the court wag asked to determine the 
..,.„ • ....,—— 

77 Ceneral Laws .of Massachusetts, CTor.rd.), Chap­
ter 76, section 17. 

78 Xblditif Chapter 76, section 16. 
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exact nature of the hearing provided herein, Morrison v. 

Lavronoo^ the interpretation is not made clear. 

The plaintiff, in that case, wa» suspended from 

the Lawrence High School for allegedly inciting other 

pupils to write letters to the looal newspaper criticizing 

the principal of the gohool. He requested a hearing be­

fore the gohool committee, and the request was granted. At 

the hearing the principal read a list of charges which he 

alleged were substantiated by information which was given 

to hia by other boys at the school. He named the boys. 

The counsel for the principal then read an endorse cent 

of the principal, whloh had been prefaced by the sub-

master of the school and signed by all of the teachers. 

No further evidence to support the charges was produced, 

$hen the counsel for the plaintiff called one of 

the boys idiom the principal had named for cross examina­

tion, the chairman of the echool committee, with the com­

pliance of the other members, ruled that no student of the 

sohool would be forced to give testimony. He did say, 

however, that any student who volunteered to testify >ould 

be permitted to do so. There were no volunteers. On the 

strength of this hearing Morrison wag excluded. 

He brought a tort action against the City of Law­

rence alleging that without the testimony of the boys he 

79 Morrison v. C^ty of Lavr-anaa, 181 Massachusetts 
127. 
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could present no defense and that, consequently, he had had 

no true "hearing* within the n*e«ining of th® statute. The 

jury ruled in hie favor and awarded him $471.10 for expen-

geg whloh he had incurred in acquiring an education similar 

to that of which he had been deprived by his unlawful 

exclusion from the publio echool, and for t.ic suffering 

and diggrace he had undergone. The defendant city appealed 

to the Supreme Court. 

That oourt, while gtatlng that the testimony of the 

boys should have been heard, said "but it has not been con­

tended that the committee were cting otherwise than in 

good faith. Doubtless they believed that a compulsory 

examination of the pupils in regard to matters which they 

probably considered confidential, would be detrimental to 

the interestg of the schools".w The court said further 

that it can not be expected that a "hearing in regard to 

the exclusion of a pupil from a school must be conducted 

with all the formalities of a oourt trial, or that a mate­

rial mistake, innocently made by a school committee in con­

ducting a hearing, will make his exclusion unlawful.*81 

Pointing out that a gohool oommittee hag "general 

charge and guperlntendenoe of all the public school®, and 

ag public offleers, go far ag the performance of their 

duties involves the exercise of Judgement and discretion, 

80 Morrleoa v. Oity of Lawrence, 181 Massachusetts 

81 £bJL&., p. 132. 
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82 
they ere accountable to no higher authority", th* oourt 

ruled that a hearing h*»d beer held nnd fv>t the statute 

hsd been complied with. A new triol was ordered. 

In the second trlil the plaintiff v^e :,rev*-nte'l 

frofi testifying »s< to t>>e nature of n conversation vhich 

he alleged took olace in his presence when the principal 

took him to the office of th© guperlntendent of schools. 

This restriction when coupled with the original prohibi­

tion of student testimony rendered the plaintiff Incapable 

of preeenting his side of the cage. The Judge then 

instructed the Jury th«?t tho only question which they 

night settle w»g whether the committee had acted In "pood 

faith* in the exclusion. The Jury ruled that it had not 

so acted. The Supreme Court on .«Tmenl, upheia this 
83 

ruling. 

Thus the oaso wag f ina l ly s e t t l e d , but on the bas i s 

of *bad f a i t h " on the par t of the oommittee, r a the r than 

with a c l e e r - c u t i n t e r p r e t a t i o n of the term "heiring* ag 

used in the s t a t u t e . I t i s i n t e r e s t i n g to conjecture how 

a ©resent day oourt would ru le on a s imi la r roblera; \ * r t l -

oular ly when one considers th© recent ru l ings of ths oourt 

in Perkins v. The School Committoe of flttlnoy. and Craves 

v t The Oohool Committee of f o l i o a l e y , 8 6 e ^ e c i a l l y the 

l a t t e r , to the e f fec t th»t the honring1 r e ^ u l r ^ ly u ta tu te 

ag Morrison v. g r a n g e f jujnra.,p.l.!il. 
82 IjbjUla., 186 Massachusetts 467. 
3 4 V*r*X&® v- School Qoaualtte-o of «»ulnovr 315 Massa­

chuse t t s 47. 
B S Or<*ve« V• School 9J}™«1±*£*LJ2!LJL* 12LZltJ. 1 -P9 

Kp^agehueette 80* 
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before a t eacher may be l e g a l l y dlsmigged must be a hearing 

in the nature of a "Judic ia l i nves t i ga t ion" . VMle the 

exact meaning of the term "hearing* must be l e f t to the 

i n t e r p r e t a t i o n of some future cou r t , thf bench has made i t 

mc«)t c l e a r th*t * school committee may not flsny a hearing 

to a pupi l on the grounds tha t he is merely "suspended s , 

wh^n e s s e n t i a l l y he i s excluded. 

I n Bishop v. The Inhabi tants cf Rowley.86 the o l a l n -

t i f f along with other pupi ls of the sohool was present on 

the school grounds before the beginning of the morning 

sess ion . A boy, other than the p l a i n t i f f , threw a handful 

of gravel a t one of the windows of the school. The p l a in ­

t i f f s t eacher came out of the echool bui lding &n$ r e ­

quested tha t he d isc lose the name of the offender. He 

refused. The teaoher al leged that the manner of h i s r e ­

fusa l was *diarespectful «nd impudent* and *sent him from 

the echool u n t i l such time as he should receive the per­

mlggion of the school committee to re turn . The school com­

mit tee of Bowley had a ru l e to the ef fec t tha t nny chi ld 

gent frora the school for disobedience or misbehaviour could 

r e t u r n only with the permlggion of th© committee or of a 

committee member. The boy would not request of the commit­

t e e readmiggion to the schoolg. The committee, for I t s 

p a r t , would not allow Mm to re turn u n t i l he requested per­

mission and promised H e do Me bes t a t school*1. 

©© Bishop v.. The.Inh&bJLSants off Rowley, 185 SC&ssa-
ehuse t tg 460. 
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•lien the father requested a h i r i n g before the com­

mit tee tha t tlie a l leged misconduct of his son might be 

e laborated upon, thnt body refused the reques t , fhc p l a i n ­

t i f f then sought to recover in t o r t from tho t e n for unlaw­

fu l exclusion frora the public schools . Th« lo^er co j r t 

ruled for the defendants and the p l a i n t i f f appealed. 

In revers ing the decision of tha l.-^er court , the 

Supreme Court pointed out t ha t the boy waa suspended u n t i l 

he requested permission to r e tu rn and promised "to do h is 

best in school". To go request and so promise, the court 

reasoned, would be an admission of g u i l t . Therefore the 

boy was ec toe l ly excluded unless he sflmltted the t r u t h of 

th© t e a c h e r ' s charges. Furthermore, the court pointed out, 

the fa ther had aeked for » hearing to determine the f^cts 

in the cage, and the committee hsd refused h i s reques t . 

"If a school committee*, g@l& the cour t , *ozts in roo3 

f a i t h in determining the fac ts in a p a r t i c u l a r c*-je, i t s 

dec is ion cannot be reviewed by the cour t s . But the oower 

of exclusion i s not a merely a r b i t r a r y power, to be exer­

ciged without ascer ta in ing the f i o tg . . . In the present 

case the f a c t s were In d ispute , ond a hearing was asked 

for on the quest ion of f ac t , nnd I t was refused. Under the 

circumstances, th® permanent exclusion of the p l a i n t i f f 

from school was unlawful." 
! • • IIimniii i iim.m*ii'Wm « •• m w . « « » W i 

8 7 P^ftflp Y« BftjfliJk mSLt&i PP 461-462. 
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The court concluded its decision by pointing out 

that the fact that th© lower court had found that the 

boy actually v>n disrespectful ti hit teacher h,M no 

baring on the case. The P07*mltt**> wne i-ironr1" in assuming 

hig -̂ullt vithout c>ivin~ M m a chance to b<* heard. 

A similar fin^lnp; wts m̂ d** by the oourt In Jones v. 

The City of Fltehburg. At thi grammar school whloh the 

plaintiff nttended, n course in civil ^ov^rmient *>.;»<* con­

ducted In nuch p minnar that students carriol on the 

luting Df the virlous functionaries of the city government. 

While thi plaintiff van ictlng -a a policeman, mi ".under­

standings between her r»nd the principal nrose concerning 

her honaaty. Hthoufh hp r^solvod thp misunderstanding 

in her favor, she requested thst she be permitted to aban­

don her role of policeman. H* refused her rnnupgt, *nd 

when she failed to comply with his direction to continue 

in her role, she w#$ suspended. 

Her father requested the school committee to pre­

sent M m vith vrltten charges -ihovlnf? why his daughter 

had been excluded. The committee responded by letter, 

Informing him thpt his daughter had been "suspended" for 

refusing to obey the orders of the principal, «nd th«it she 

might return to pohool "upon condition thnt «h<? submit to 

the direction of the principal of the school", 

86 Jones v. 01tv of Fltohbury. gll Massachusetts 
66. 
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hs it ruled for the plaintiff, the Bupreme Court 

reasoned thnt the committee, since It had trenpnjtted the 

letter to the parent, \mn well aware that the plaintiff wag 

actually excluded rather than auepended from the schorls, 

pt lorst until such time as she wao ready to admit tnai 

her conduct v*as unjustified. The committee could hpve 

called a hearing, the court pointed out, and having he^rd 

tht- evidence on both ride$, could then have expelled or 

reinstated th© cMld, ac the facte warranted. When thty 

chose to act without a hearing, they left the oity expesed 

to -i tort ection, because "the severance of the plaintiff 

frora school, even if characterized in the vote as e nusnen* 

sion, operated and vine intended to operate for an indefinite 

period, and in effect amounted to a permanent exclusion, 

which could not be Justified unless preceded by the re­

quired hearing".89 

If, then, a "suspension" ia intended to operate 

Indefinitely, it !K in *»f*ect f-n *xolu«ion, -*nd c*»nr»ct be 

legally ecpoppllshed unless preceded by •* he« ring. 

Although * pu^ll excluded for ml noon duct h*«* *i sta­

tutory right to n hearing before th© gphool (wjnraittee and 

the right to recover In tort if excluded without t» hearing, 

he e n expeot no assistance from the courts if h«-» ohoosee 

to by-pasa the oommittee and appeal directly to th* courts, 

89 Jones v. Fltchburgf supra, v*^* 
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90 

In Davis v. The City of Boston. the plaintiff 

was excluded under conditions much the -ame aa those found 

in Bishop v. Rewlev91 and Jonas v. Fltchburg.9g The Jchool 

Committee of Boston had a rule at that time that a pupil 

night not be subjected to corporal punishment unless he 

said that he was "willing" to accept it. The plaintiff 

refuged to accept corporal punighment for alleged disobe­

dience and impertinence to M s teacher, and wag sent from 

the sohool until such time as he expressed willingness to 

be so punished. The boy remained obstinate in refusing to 

state that he wee "willing* to be puniehed. After repeated 

negotiations betvgen the plaintiff 's father and the school 

principal had failed to bring Rbout M s readmlttance, the 

father formally requested the principal to furnish M m e 

written statement of th® charges under wMoh tho boy had 

been excluded from the school. The principal complied with 

M s request stating; (1) that the boy wae not "excluded" 

from the gohoolj and {2) that he would be reinstated when­

ever he should "willingly" undergo punighment for his 

impertinence. He pointed out also thnt, if the parent 

disagreed with M s methods of discipline, it '>»uld be 

proper for hisi to appeal to the school coramlttoe. The 
90 Bevie v. The City of Boston, 133 Massachusetts 

103. 
©1 B^fthojQ, Rowley, m-Wk* 

9£ ?one,t v,# Patohburg, JJ*B£&. 
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father did not appeal to the school committee, but, Instead, 

brought suit ageinet the City of Boston for the unlawful 

exclusion of his son from the sohool. 

In upholding the decision of the lower court, 

whloh had ruled for the defendant, the 'Supreme Court *ld, 

A teacher hae no authority to exclude a child frc:c 
school, unless he *ctg under order of the echool 
committee, of which there wis no evidence in this 
case. The lawe vest in the school committee the 
charge and superintendence of the schools. They 
alone have the right to exclude any child from 
gohool. 

If a teacher sends a child home from school, 
there is no hgrdehip in requiring the parent to 
appeal to the committee. Unless the teacher Is 
acting under some order of the committee, this Is 
the only way of ascertaining whether the proper 
authority, for whose actions the oity or town is 
made responsible, have excluded the child. On 
the other hand, to hold that, whenever a teaoher 
sendg a child home as punishment, the parent may 
treat it aa an expulsion, *nd sue the oity or the 
town, would lead to vexatious litigation and impair 
the discipline and the usefulness of the schools. 
... The plaintiff in this cage has failed to show 
»n expulsion from school for which the city is 
liable under the statute.®® 

This decision makes It cle^r that a true exclusion 

from the schools can be brought about only by the school 

committee. 

The foregoing exposition has been an account of 

the conditions under vhioh a jchool oommittee may exclude a 

child frora the public schoola, and of the procedures it 

must follow if that exclusion ie to be legal. The ototutes 

and the judicial decisions wMoh have construed them hove 

93 ^TU,y,i Bo^,to, •.Mar..*, P. ice. 
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been se t f o r t h . Thus the l ega l p o s i t i o n of the school 

committee hag been described. lovevor, an account of exclu-

glon p rao t i eee in the Commonwealth ^ould geom to be tncom-

ple te unless some mention were nade of the consequences of 

exclusion. 

The Consequences of ixcluelon.— The conseouencea 

of exclusion rauat be considered under two aspec t s ; the 

exclusion of a pupi l between seven mid sixteen yecra , the 

agea prescr ibed by law as the period of required a t t end­

ance, *nd the exclusion of s. pupi l beyond those nge l i m i t s . 

In the l a t t e r case , the pupi l i s denied the benef i t of 

fur ther t r a in ing at the publ ic expense nnd there the r.iattor 

ends. In the former s i t u a t i o n , however, the parent i s 

faced with the necess i ty of providing the ohlid v l th an 

education equal to tha t afforded by the public school, r t 

hig own expense.^4 Ordinar i ly t h i s i s done through the 

attendance of the ch i ld a t a p r iva t e school. If the parent 

chooses some other means of complying v l t h the s t a t u t e , If 

for example, he provides the chi ld with a p r iva t e t u t o r , i t 

ig incumbent upon the parents to ahov th^.t tho chi ld i s 

being ins t ruc ted in the subjects thnt the law r ^ u l r e g / ' 6 I f 

the -er?»nt f a l l s to provide for the t ro in lng of hia oxoluded 

©Mid, he becomes l i a b l e to fine under th* condi t ions ou t ­

l ined in Chapter 76, aeotlon ? . 9 S 

? 6 , s e c t i o n e d 4 3 ^ ^f "M'Wtfrcfl.ttH (*&S^L± Chapter 

**, ? g ^ ^ 8 Y| ^SlUStJmmL. &9 Moisnohuertts 
( 5 Caching) 198.. 

W §NlfffflrWrniir^w.f» JHB2£&, Chrot'^r 7 6 . «-#»p.t1r.n V. 
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The child himself, depending upon the condi t ions 

of h i s exclusion, may become subject to chapter 75, sec­

t i on 5, vhich orovldes tha t 

A* ch i ld under s ixteen p e r s i s t e n t l y v i o l a t i n g res eon-
able regu la t ions of the school he attend<?, or o the r ­
wise p e r s i s t e n t l y misbehaving the re in , so as to ren­
der himself « f i t subject for exclusion th'>r«rrora, 
sh^ l l be deemed an habi tual school offender, and, 
unl-?e« placed on probation as provided in 'section 
*even, rnay, on oompl*int of R supervisor of a t tend­
ance, be committed, vmtil *ie reaches hi*j -*ixt«»*nth 
h l r thday , to the county t r a i n i n g school, i f any, 
maintained within the county wnereln he r*»<sid#»?, or, 
i f there i s no such scnool, to the custody of the q 7 
youth service board, or to a county tr^ininfr school. ' 

99 In Cpumoriwealth v. Johnson the oourt attemptg 

to uolnt out which excluded chi ldren should be l i ^ b l * to 

the provis ions of Chapter 78, sect ion 5, <*n* --.hioh should 

not , Es sen t i a l l y , the court bases i t s d i s t i n c t i o n on the 

conca->t of misconduct, A child excluded by r*»*"<on of mis­

conduct ffi#.y be llflble to prosecution under th*» gnld sec t ion; 

s chi ld excluded for reasons other then misconduct may not 

be classed *s «n hab i tua l offender. 

Under no circumstances, however, m<?y the ^srent 

avoid h i s ob l iga t ion to educate h3 <? child an -rovld^d by 

Charter 76, sect ion J?, nor *void th«» fin* t V r e l n des­

cribed i f he f s l l s to ^o »o. 

The serious consequences of pn exclusion from the 

publio schools i s very l i k e l y * fac to r in the caution «nd 

infreouency with which the looal sohool committee* e r^ r -

c i s e t h e i r power. That we find only th re* in - t t noe* In 

W ^SEffiia. ktiUU JKLBEft* Chapter 76, sec t ion ? . 
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which t h e c o u r t s have been r e q u e s t e d to r u l e on the l e g a l i t y 

of an e x c l u s i o n s ince 1938 b e a r s t c e t l n >nv t " t h e f e e t t h a t 

when r* -school committee f i n a l l y d e c i d e s to exc lude o n u p l l , 

Vie j u s t i f i c a t i o n 1* PO <*re^t thn t there* in U t t l * t>olnt 

In d l ' iout inr ; the o^sc be fore th* c o u r t s . 

Nummary 

Although i t 5s one of t h e fundamental ^remiaen of 

p u b l i c school educa t ion In the Commonwealth of Me«<?achusettg 

t h a t ev<^ry c h i l d hn<* A r i g h t t o a t t e n d the p u b l i c "-choolg 

of the town i n vhich he r e s i d e s , t h e r isrht Ig not en u n o u a l l -

f i ed r ig-ht , but one sub jeo t to t h e laws of the ^ n m o n v e a l t h 

and t o =;uch ree^onable r u l e s «*nd r e g u l a t i o n s as the l o c a l 

school committee m^y " i t g b l i g h . 

The rlarht end duty of the l ^ c « l ".ch^ol committee t o 

det--rmin> th*=> c o n d ' t i ^ n s under which » ^ u p i l m*y a t t e n d t h e 

p u b l i c s c h o o l s i s here s tud i ed under tw~> major heMlnars , 

''"»m<?ly? the rlfrtit to de te rmine th? condition*? under ^h ich 

» c h i l d m»y be r emi t t ed to the -nubile "schools; -nd the 

r5Flit to de t s rmlne th s c o n d i t i o n s und r»r -"h1oh n oh i l d mny 

be excluded from the p u b l i c s c h o o l s . 

The c o n d i t i o n s untfpr which c h i l d r e n s h * l l be admi t ­

ted t o the p u b l i c schools r»re l*rfrely r e g u l a t e d by s t a t u t e • 

Except i n the mpt t e r of de t e rmin ing hemlth s t i n d a r d B , 

'~® ̂ 7>pgiftsrl&,y•„.*ptega, mw^» (I?MI); ;ntoii„v_. 
ytgfcea,... 2B7 Hajjaachusetts 105 (1934) ; Nlohola v . . h a y o r ^ n d 
fcqhnol uommltt^e 'A Ly>.n. £27 :^/ .e^chuTJotuTTTTf77TT 
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little dieoretlon is allowed to the loor-1 school oommittee. 

In that area, the atetute provides th*t no child enall be 

admitted to publio schools unless he first b© vaccinated. 

Under cert«in conditions an exception to this general rule 

is permitted. The school committee ie empowered to deter­

mine the circumstances under wMoh all conditionally 

f -"alt-ted pupils shall remain in the schools. 

In the matter of excluding pupils from the schools, 

a greater amount of discretion is permitted the committee. 

The right of tne local committee to exclude pupils from the 

public acnool3 is found in section 37 of Chapter 71, wMch 

charges the committee to take "general charge" of the public 

gohools and to "make regulations as to attendance therein". 

In general, it may be said that the sohool oommittee may 

exclude a pupil whenever it decides, in good faith, that 

the best intereste of the schools under its supervision 

would be served by such an exclusion. 

In specific instances the courtg have ruled that 

a pupil may be excluded for immorality, lack of sufficient 

mental capacity to warrant attendance at sohool, miscon­

duct, and for failure to comply with reasonable regulations 

of the school oommittee. Moreover, the courts have held 

that the sohool oommittee may demote a pupil who 1st unable 

to meet the scholastic gtandard set for a particular 

school or grade by the committee. 
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all valid exclusiona presume "good felth" on the 

part of the sohool committee. The courts have consistently 

refused to review deelsiong of the committee made in good 

faith. However, where there is reason to believe that 

"b̂ d faith" hae played a part in an exclusion, the courts 

are quick to come to the aid of the offended party. 

By statute a pupil Is entitled to a hearing before 

the gohool committee prior to exclusion for misconduct. 

Although the exact nature of the hearing contemplate:! by 

the statute has not been made clear by the oourt; th«t 

body has made it quite clear that the l«*w may not be contra­

vened by labelling an exclusion as a suspension, Vfoen a 

suspension is for an indefinite period, it Is In effect 

an exclueion; and may not legally be accomplished without 

the required hearing. The courts have ruled further that 

only a sohool committee may exclude. The parent of a child 

sent from school by a school official may not seek redress 

through the courts for unlawful exclusion, without first 

appealing to the school oommittee. 

The parent of a child excluded frora the DUDIIC 

schools must find other means of educating M s cMld if he 

lg to comply with the provisions of section ?. of Chapter 76 

of the Ceneral Lawg. Falling to do so he is liable to the 

penalty described therein. 
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Depending upon the conditions of hie exclusion, the 

child may become gubjeot to chapter 75, section 6, "The 

Habitual Offender Law", and to the penalties established 

therein. 

The dearth of exclusion cases to reeoh the courts 

In the pagt four decadeg bearg witnese to the caution and 

discretion with **ileh the local gohool oommlttees of the 

Commonwealth have exercised their power to exclude. 
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The three centuries of expansion that have narked 

the evolution of the Maegaohusotts Public Gohool System 

have taken place under the supervision of three agencies, 

The Federal Government, the *tate Government, and the 

local gohool committee. It hag been the purpose of thig 

thegig to determine the legal position from whloh theaa 

agencies operate. 

Since the several states that formed the American 

Union did not, when framing the federal Constitution, 

delegate any portion of their authority In educational 

matters to the Federal Government, the control of educa­

tion vis reserved to the States. 

Congequently, the Federal <rovernment, at least ag 

far as the traditional twelve grades of the primary ind 

secondary gohool are concerned, hag taken no active onrt 

in the management of the Massaehugettg Public Ichool 

Sygtem. Nevertheless, it hag exerted % very powerful 

Influence on the manner in which the schools have been 

conducted. Through the Supreme Court of the United St*tee 

it hag regtrained the Commonwealth, ag well ag her sister 

statea, from adopting any educational policy which would 
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Jeopardite the rights guaranteed to the individual by the 

Constitution of the tJnitefl states. 

The people of the Commonwealth of Mftosaohusietts 

when they created the Constitution by virtue of ^ich 

the Commonwealth, *• such, exists, delegated thp control 

of public school education to the State Legislature. The 

power of that body in educational mat tern, so Ion// us It 

operates within the framework of th*> Federnl Constitution 

*ind the Constitution of the Commonwealth, is plenary <=.nd 

subjeot to no control save that of the people, who in the 

exercise of their right to emend the Constitution, could 

pl*ce limitations on the control of the legislature. 

The Legislature has carried out its constitutional 

mandate to provide for the education of the oitixena of 

the Commonwealth in two ways! directly, through statu­

tory enactments; and indirectly, through a delegation of 

portions of Its authority to three agencies which it hae 

created, th© municipality, the 9tate Department of -educa­

tion, mnA the local school oommittee. The l$qt of the. e 

has been endowed with an extraordinary power end has been 

cherged with much of the responsibility for conducting 

the public schools at the looal level. 

The Judicial branch of the state government, 

through the decisions of the Supreme Court of Massachusetts, 

which have interpreted the Constitution of the Commonwealth, 

and the enactments of the Legislature, has also played a 

part in the development of the public school system. 
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The local gohool committee, although oho sen by 

the local electorate, ie an agency of the ::tate. It has 

no corporate gtatus and exerclsee only tho«e ; owerg granted 

to it by statute and those which may be inferred froa 

granted powers. Committee members are public officerg 

whose authority stems from the *tate and wnoae decisions 

are those of the Commonwealth. 

'ahile the courts of her sister states nave held 

that school ooamittee memberg ere public offioerg who per­

form their statutory duties as a board and havs no autho­

rity ag Individuals, the courtg of the Commonwealth have 

ruled that committeemen may exeraise s limited amount of 

authority ag Individuals. Linoe the itfagsachusetts Inter­

pretations vere given more than three-quarters of a cen­

tury ago, however, it is questionable whether the courtg 

of the present day, if presented with the game type of 

problems, would uphold the interpretation of their pre­

decessors. 

llnce gohool committees have no corporate status, 

they are not liable in tort to aggrieved parties for aote 

of negligence. All ®uch actions must be brought against 

the municipalities. >iunicipalifclee have a dual nature. 

On tho one hand, they nre political sub-divisions of the 

state, on the other, they are quasi-corporations, con­

ducted as private corporations for the benefit of the 
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sn*nielp«lity rather than the Coamonvealth. In the former 

role, they are not liable for non-feasance, nor for the 

alsfeasanoe of their agents; in the lnttf-r rol% they *re 

liable. Sohool committeemen, eg public ©fficera, have 

much the same status as the municipality in its govern­

mental role. Although the courts have not b«en -.sked to 

rule directly on the personal misfeasance of a school com­

mitteeman, the courts have held other public officers 

liable for torts of thct type. These tacecedente would oer-

tsinly be eongidered by the courts if it were aaked to 

adjudge an act of personal migfeasnnce on the part of a 

school committee member. 

As a board of public officers, a gohool committee 

Is completely independent of the municipality In whloh it 

ie geographically located, and under ordinary condltlone 

the municipality may exerclge no control over the petlone 

of the committee. The most notable efforts of the munici­

palities to compromise this general rule h*ve boen In the 

nature of attewpte to restrict the right of the school 

committee to fix teaeherg' salaries. The courts have con­

sistently ruled that the exclusive right to regulete 

teaeherg* salaries lies with the school committee. 

In thlg etudy the powers end dutieg of the local 

gohool coswittee have been eongidered under three broed 

headings* the power and dutieg of the gohool committee with 

regard to the making of policy; the powers and duties of 
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the sohool committee ae they pertain to the teechere, 

superintendentg of gohoolg, prlncipalg and gupervlgorg 

whom it hag engaged to conduct the public gchools under 

its general supervision; and tho powers and duties of the 

school committee as they affect th© conditions under whloh 

pupils attend th© public schools. 

Ag regards the miking of policy, the courts have 

repeatedly ruled that the mandate of the Legiglature to 

the school committee to take "general charge* of the public 

gchools embodied in Chapter 71, section 37, of the Genera* 

Laws of Massachusetts. Tercentenary Edition, is a broad and 

comprehensive type of power. Specifically, the courts have 

ruled that the school committee may establlgh any policy 

which ig consistent with the purpogeg for which the schools 

exist, and any reasonable rule or regulation which Ig inten­

ded to Improve the government, management, or discipline of 

the schools under th«ir charge. Moreover, the Legislature 

hag reserved to the sohool committee by statute certain 

speolflo prerogatlvea in the matter of polioy making, suoh 

ag, the right to determine the number of days, if *ny, that 

the school shall remain In session beyond the statutory 

minimum; the right to determine the time and length of 

vacations; the right to select textbooks for use in the 

schools, and the like. 

Although the mIMraum requirements which a teaching 

candidate must possess and the minimum ealr«ry which he may 
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be paid are pregeribed, and distinctions amonr? candidates 

or teachers on the banis of sex, politics, or religion, 

ere forbidden by lnwj school committees are allowed a 

considerable discretion in their relations with the pro­

fessional personnel, which they engage to operate the pub-

lie schools. The courts have ruled that committees may 

engage and fix the salaries of teachers, h»ve the exclusive 

right to determine the duties which they shall perform, 

and may dismiss them whenever, in the honest judgement 

of the committee, the welfare of the public schools will 

be best served by ths dismissal. The committee ig allowed 

a wide discretion in determining what constitutes a good 

eauae for dismissal. All valid dismissals, however, must 

be made in "good faith" and in conformity with the provi-

slons of the so-called "Tenure Law*. The letter does not 

limit the power of the school committee to dismiss & 

teaoher; it merely regtrlctg the manner in whloh the power 

may be exercised. 

Although It la on® of the fundamental premises of 

publio sohool education in the Commonwealth of Massachu­

setts that every child hag the right to attend the public 

sohoole of the town in which he reaideg, th» right is not 

an unqualified right, but one subject to the laws of the 

Commonwealth end to suoh reagonable rules and refulitlong 

gg the school committee may establish. The authority of 
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the eohoel oommittee to determine the conditions under 

whloh a oMld shall attend the publio schools may be con­

sidered under two aspects; nomely, the power to determine 

the conditions under which g child may be admitted to the 

publle sohools; and the power to determine the conditions 

under wMeh a child may be excluded from the public schools. 

The conditions of admission are largely prescribed 

by statute, the principal discretion permitted the committee 

being the authority to determine the standards of health to 

be met by aspirant scholars. The important litigation in 

this area has centered upon the matter of vaccination. 

With regard to this problem the courts have held that no 

cMld may be legally admitted to the sohools unless he be 

vaccinated. Under certain conditions exceptions are made. 

The local school committee hag full power to determine the 

conditions under which conditionally admitted pupils shall 

remain In the public schools. 

The gohool committee is allowed a greater amount 

of discretion in excluding pupils from the schools. In 

general, the courts have ruled th-t the power to take 

"general charge11 of the public schools and to "make regu­

lations ae to attendance therein", contained in section 37 

of Chapter 71, empowers the school committee to exolude a 

pupil whenever it decides, in good faith, that the beet 

Intercetg of the schools will be served by the exclusion. 

Some of the specific reasons for which the courtg hsve held 
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t h a t echool committees may validly exclude pupi l s hrve 

been immorality, mental incapaci ty , misconduct and insub­

ord ina t ion , tfhlle the power of e oommittee to exclude a 

pupi l i s a broed power, i t i s r e g t r i c t e d by o to tu te when 

tlv* osuce for exclueion i s misconduct. * pupil so chsr^ed 

mugt, i f he ao reques ts , be granted a hearing before tho 

school committee. Fai lure of the committee to grant h i s 

request makes eny subsequent exclusion unlawful, and l'?"Ves 

the municipali ty l i a b l e to action in t o r t . 

In conclusion, th© legal pos i t i on of the «*g«?nci?s 

which sdmiMster the Massachusetts Public School system 

may be s ta ted ae follows! the? federal government ha a the 

inherent r igh t to prevent the Commonwealth of Hassaobusettg, 

as well aa her s i s t e r s t a t e s , from adopting educational 

p o l i c i e s which would jeopara l ie the r igb ta guarfsntaed the 

Individual by the Const i tut ion of the United ^ t i t e s . 

Through h^r supreme J u d i c i a l Branch ghe hag exercised th i s 

r i g h t . The La, i d a t i v e branch of the government of the 

Uotnmonwealth possesses , through cons t i t u t i ona l gr«nt , * 

plenary con t ro l over a l l phages of public school education 

ca r r i ed on witMn her boundaries. The sohool oommittee 

created by the Legis la ture to administer the a f f a i r s of 

the publ ic schools a t the loca l l e v e l , i s «s.n agency of 

the g tn te , to whom sweeping nd comprehensive powers have 

be«n delegated. Th.? continued exercise of t i l ls power 
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however, i s contingent upon th«? \*11 of the Legigla ture , 

wMoh at any t ine may r e s t r i c t , a l t e r , or abolieh any or 

a l l powers of tho school con^ittee or th© committee 

i t s e l f . 
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tains also references to pertinent Judicial decisions 
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MASflAQHUSCTTS, The Commonweajth o f • Annual 
*cpprtg of the fcpaxd of ^uoft t tent t P P g j t e r ^ l t h t e f t 
Annual repor t s of the Secretary of the Board. 1837 to 
3 95?. 

These repor t s give a p i c tu re of the oondlt ion 
of the publio gchools of Massachusetts on a 
statewide bag i s . The Twenty-fourth Annual 
Report, Boeton, White, 1661, p.111-127, con­
t a i n s * d iscuss ion of th* school d i s t r i c t 
which was of p a r t i e u l § r value to t h i s wr i t e r . 

MASSACHUSETTS. The Const i tu t ion of the Common­
wealth oft Oeneral Laws of Msssaohusetts. 1921 ed i t i on , 
v o l . I , Boston, riright and Po t te r , 1921, p l i x - c x i l . 

Basic mater ia l for th i s t h e s i s . 

KA3aACHDgCTT9. The general Laws of the Cosusoa-
loa l tb , of, (Tercentenary ffltti*tttt?» Boston, Wright and 
P o t t e r , 1932, 2 volumes, with index. 

B a d e mater ia l for t h i s t he s ig . 

RASSACUUŜ TTO RLroRTS. The Peels long of the 
Supreme J u d i c i a l Court of Massachusetts. Vols.1-330. 
1804-1963. 

Basic mater ia l for t h i s t h e s i s . 

aA3-:ACHUgSTTS BAY. Acta of the Province of. 169,' 
to vm. 

Lnsctments of the General Court. Consulted as 
needed for historical background in this thesis. 

SHURTLEFF, Kathaniel B.,editor, The Peporde of 
the Covernor and Company of Mfegsaohtteeita. Bapy In New 
England, published in Vol.1. 16rS-164l: Vol.2.164r-1649; 
Vol.3, 1644-1657; Vol.4,part 1, 1650-1660: Vol.4, oart 2, 
1661-1674; Vol.5, 1674-1686; Poston, William white, 
1853-54. 

Compiled anu printed by -rder o* the Legislature 
to perpetuate the content of the original hand­
written records, vnlih rare almost illegible and 
were decaying. Volumes II i*r& III -fere particularly 
valuable to this writer In hie study of early educa­
tion?] legislation. 

THE Hatlonal Reporter Sygtem. dt.Paul, w»»t Pub.Co., 
The National Reporter ŷsrtom fl*vidf»* th*> United ivtwies 
Into eeven basic areag; Atlantic, Northeastern, 
Morthwegtern, Pacific, Couthern, 'Southeastern, and 
Southwestern, and publishes s "Reporter for eaoh 
area. The decisions of either the State Supreme 
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•.V Court ,*<nd/or the Court of Appeals for each oi 
the s t a t e s are reported, A "key number* '*lows 
the reader studyinp « c "$o in one d te te to 
determine the findings of the courtg in other 
s t a t e s i n s imi lar s i t u a t i o n s . The system a l i o 
inoludeg the jfefflrojc C,Wt PfBfflMttff. **• ifrflfril 
a^ppleaent ami the how York Supplement. Ue*d 
in t h i s thes i s in those Instances where I t 
seeded des i rab le to c i t e the findings of otu<,r 
cour t s for comparative purposes. 

THS M0BTH5A8TSRM haPqRTtoR. I b i d . . Contains the 
decision© of the tlupreme court of i&ggaehueetta 
from 1885 to the present . Used here to report 
1954 decis ion not as yet ava i lab le In ilaasaehusotti 
Reports. 

UKfflP STATED OF AHSftJCA, The q<mmtWttP* tf» 
Library of Congress ed i t ion , '.-'psMngton, u.S.Covsrwntmt 
P r in t ing Office, 1950. 

Basic mater ia l for t h i t t h e s i s . 

UMT*D JIAICS BLPOKTi,. Cwses frdludged i n t h a 
Supreme Court of the United S t a t e s . Washington, Government 
P r in t ing Office, 1781-Juno, 1955. 

Basle mater ia l for t h i s t h e s i s . 
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GENERAL LAWS OF MASSACHUSETTS (TERCJSNTSNARY IiiDITION); 
PERTINE.NT CHAPTiuR3 AfFECTIaa IrtOSE ASPECTS OF PUBLIC 
SCHOOL 5.DUCATIOH CONSIDERED IN THIS THEOlS, WITH NOTA­
TION AS TO WHETHER OB NOT IHL SECTION 13 TREATED THEREIN. 

Chanter 71 

Section Desorlptive Title 

1 Maintenance of Public Schools. Subjects 
of instruction. OOVERKD 

2 Teeohinp of American History, Civics, 
etc. COVERED 

3 Teaching of military drill, gymnastics, 

etc. permitted COVERED 

4 Maintenance of high schools CQVER2D 

6 Payment of tuition for pupils In tovns 
not required to maintain high schools C0VSRL2 

7A Reimbursement of towns for expenses in­
curred for transportation of pupils 

HOT COVERED 

10 Reimbursement to small towns for tuition 
of physically disabled pupils NOT COVERED 

11 High gohool defined for purposes of 
state reimbursement NOT COVERED 

12 Certification of teachers In towns 
receiving certain types of state aid 

NOT COVERED 

13 to Teaching of foreign language ej 
13E teaching of driver education COVERED 

14 to Regional school districts NOT COVERED 
161 

17 Teaching of manual training and house­
hold arts NOT COVERED 
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Section 

18 to 
20 

?1 to 
26 

T6A 
26? 

27 

28 

29 

Descriptive Title 

vvenlriK sohoole NOT 

Continuation schools No J' 

extended school services for certain 
children of certain employed mothers 

NOV 

Free lectures NOT 

Vacation sohoole NOT 

Female assistants in certain school? 

COVERED 

OOVSRED 

COVERED 

COVERED 

COVfcKSD 

NO- JCV ̂ .SD 

30 duties of teachers (coverefl iraplloitly) 

COVERED 

30A Teacher's Oath Law NOT OOV.-.R^D 

31 Reading of Bible COVERED 

32 Observance of Memorisl Day MOT COVERED 
33 Regulation of v iv i sec t ion and d i s s e c ­

t i o n ?T0T COVH^LD 

34 Remedy in case a tovn f a i l s to r-rcvlde 
money for the support of the public 
school ' CCV DT? 

34A to 
340 Concerning tranecripts and diploma® 

HOT lOVFT.r.D 

35 Commencement of term of school com­
mittees In certain cities NOT COVERED 

36 Reeordg of school committee COVERED 

37 Dutieg of gohool oommittee COVviiSD 

38 election of Teachers COVERED 

38A to Concerns director of occupational 
58F cuidanee and placement * HO? 0 V 7u<:$ 
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Seotion Deeorlotive Title 

38G Teacher certification COVERED 

39 Inquiry as to religion or polltlcg 
of teacher candidate COVERED 

40 Minimum salary - Boual pay COVTJUID 

41 Tenure of certain teachers BUC. 
superintendents COVi£R£D 

42 T'lgmissal of tenure teachers COVERED 

48A Demotion of principals rnd suriervî ors 
JGVfcSiED 

42B Tenure teachers in regional school 

districts NOT C3VERED 

43 deduction of teacher salaries COVERED 

44 Teacher's right of suffrage not to 
be restricted NOT COVERED 

45 Concerning commercial teacher employ­
ment agencleg NOT COVERSD 

46 Instruction of certain mentally retarded 
children COVERED 

46A Instruction of certain physically handi­
capped cMldren NOT COVERED 

47 Control of committee over athletic teams 

and extra-curricular activities COVERED 

48 School committee to provide textbooks GOVaSD 

48A Equipment for pupils directing 
traffic NOT COVERED 

49 Purchase of textbooks by pupils NOT COVERED 

50 School committee may change text­
books COVERED 

51 Exhibition of school work at exposi­
tions NOT COVERED 
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Section Descriptive Title 

62 Committeemen may not be teaeherg in 

game gohool sygtem, etc. C0V3F"D 

53 School phyeiciana and nurgeg COVERED 

53A Physicians and nurses in guperlntendency 
53B uniong NOT COVERED 
54 Physical examinations of teachers, pupils, 

Janitors, etc, under certain conditions 
NOT COVERED 

55 Pupils infected or exposed to 
contagious disease COVERED 

55B Teachers, Janitors, etc. suffering 
from tuberculoels NOT COV*RCD 

56 Parent to be notified when child is 
found to be suffering from disease, etc. 

NOT COVERED 

57 Examination for defect ive s ight NOT COVERED 

59 Elec t ion of and dut iee of superin­
tendent e of sohoole COVERED 

59A Superintendentg of schools In c e r t a i n 
small towns, s t a t e reimbursement NOT COVERED 

60 to 
66 Superintendenoy Unions NOT COVERED 

67 Superintendent of sohoole may not take 
fee for obtaining position for teacher 
candidate NOT COVERED 

68 Committee to maintain school property 
COVERED 

69 Sieplay of Flag -"Pledge of Allegiance" 
COVERED 

70 Location of sohoolhouses NOT COVERED 

71 Public use of sohool property COVERED 

72 School lunch program NOT COVERED 
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Section 

73 

74 

75 to 
79 

Inscriptive Title 

Closing of school for teachers' meetings 
(covered Implicitly) COVERED 

Management of school funds by oertaln 
corporations NOT COVERS 

Junior oolleges NOT COVrT,wD 

Section 

I 

2 

2A 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Chapter 76 

Descriptive Title 

School Attendance Regulatlong 

Duties of parents as regards school 
attendance 

*,Q Villi. L2) 

CwVJT^D 

Attendance of deaf children NOT COV^.LD 

Certain illiterate minors to attend 
evening school NOT COVERED 

Penalty for Inducing minors to absent 
themselves from sohool NOT CQVT^D 

Child may attend schools of town of 
residence, under certain conditions COVERED 

Attendance in place other than resi­
dence of parent or guardian COVERED 

Tuition of certain public oh^rges NOT C0VTR";D 

Transportation of certain public 
charges NOT COVERED 

Tuition, where town does not maintain 
a high school COVERED 

Payments of accounte vhere child attends 
school under sections 7, 8, and 9 

MOT COVERED 

Tuition of inmates of certain insti­
tutions NOT COViKSD 
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Section 

12 

13 

14 

16 

16 

17 

Degoriptive Title 

Attendance outside of town of resi­
dence 

Transfer cards 

Trangportatlon of children living 
on islandg 

Vaccination 

Exclusion from gohool 

COVER IV 

NOT COVERED 

NOT COVERED 

COVERED 

COVERED 

Pupils not to be excluded for mlecon-
duot without hearing COVERED 
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EXTRACTS FROM OPINIOM OF1 MR. JUSTICE REED DISSENTING 
FROM THE MAJORITY OPINION OF THE SUPREME COURT OF THE 
UNITED TTATES IN THE CASE OP Illinois ex rel. MoCollum 
v«, Board of Education Of School Platrjot Np,71, fiMa~ 
palyn County. Illinois, et al. 333 US 203 

Extract #1* 

The phrase "an establlghment of religion" may have 

been intended by Congress to be aimed only at p state 

church. T«?hen the Firet Amendment w*s pending in Con̂ re-sg 

in substantially its -oresent form, "Mr. Madison siid, he 

apprehended the meaning of the words to be, thrt Congress 

should not establish a religion, and enforce the logsl 

observation of It by law, nor compel men to ' orshlp Cod 

in any manner oontrary to their conscience*. Passing 

years, however, heve brought about acceptance of a broader 

meaning, although never until today, I believe, has thle 

Court widened Itg Interpretation to sny guch degree as 

holding that reoogMtion of the interest of our nation 

in religion, through the granting, to qualified represen-

tativeg of the principal feithg, of opportunity to present 

religion, ag an optional, extracurricular subject during 

releeged echool time in public school buildings, wag equi­

valent to an establishment of religion. A reading of the 

general statements of eminent statesmen of former drŷ , 
in in mi II II i -| v -- • • • •'• " — — — 

* HopflUm V. IJUlnqlj, 333 US,pages 244-247. 

(NOTE; Contrary to the usual practice, footnote 
references to thege extracts will follow the text in 
view of their length. Numbers used are those in the text 
of *&e original opinion) 
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referred to In the opinione in thig case and in Evorson 

v. Board of Education, supra, will ghow that circum­

stances such ae thoge In this case vere f*r from the 

minds of the authors. The words and spirit of those 

statements may be wholeheartedly accepted without in the 

8 

leagt impugning the Judgment of the St«te of Illinois. 

Mr. Jefferson, ae on® ef the founders of the 

University of Virginia, a echool which from Its estab­

lishment in 1819 has been wholly governed, managed and 

controlled by the State of Virginia,9 was faced with the 

same problem, that is before this Court today; the ques­

tion of the constitutional limitation upon religious 

education in public gchools. In his annual report as 

Rector, to the Preeident and Directore of the Literary 

Fund, dated October 7, 182% approved by the Visitors of 

the University of whom Mr. Madison wag one, ° Mr.Jefferson 
11 

set forth M g views at some length. These suggestions 
of Mr. Jeffergon were adopted and Ch.II,(section) 1, of 

the Regulations of the University of October 4, 1824, 

provided that; 

Should the religious sects of this State, or any of 
them, according to the invitation held out to them, 
establish within, or adjacent to, the precincts of 
the University, schools for instruction In the reli­
gion of tbeir sect, the students of the University 
will be free, and expected to attend religious wor-
ship at me establishment of their respective sects, 
in the morning, and in time to meet their school In 
the University at its stated hour. 
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Thus, the "wall of separation between church and Ltate" 

that Hr. Jefferson built at the Univergity wMch he founded 

did not exclude religioug education from that gchool. The 

difference between the generality of M s ststementg on the 

separation of church and state and the gpecifioity of his 

conoluelons on education are considerable. A rule of law 

should not be drawn from a figure of speech. 

8 For example, Mr. Jeffergon's striking phrase 

as to the "wall of eeparation between church and Stste* 

appears in a letter acknowledging "the affectionate senti­

ments of egteem and approbation" included in a testimonial 

to himself. In its context It reads as follows: 

"Believing with you that religion is a matter which 
lies solely between man and M s Cod, that he owes 
acoount to none other for M s faith or M s worship, 
that the legislative powers of government reach 
actions only, and not opinions, I contemplate with 
sovereign reverence that act of the whole American 
people whloh declared that their legislature should 
'make no law respecting an establlghment of reli­
gion, or prohibiting the free exercise thereof' 
thug building a wall of separation between church 
and State8. The Wrltlngg of Thornae Jefferson. 

(Washington ed,, 1861) 113. 

$ Acta of the Asaembly of 1818-1819 (1819) 15; 
Phillips v. The Rector and Visitors of the Unlveraity of 
Virginia, 97 Va.472. 474-75. 34 S.tt. 66.67. 

10 The Writingsof Thomas Jefferson (Memorial 
edition, 1904) 408-409. 

11 Id. pp 414-417i 

"It was not, however, to be understood thnt Instruc­
tion in religioug opinion and dutieg was meant to be 
precluded by the public authorities, sss Indifferent 
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to the interestg of society. On the contrary, 
the relatione which exist between man and hig 
Maker, and the dutieg resulting from those rela­
tione, are the moat interssting and important to 
every human being, and tho most incumbent on M g 
atudy and Investigation. The want of Instruction 
in the various creeds of religioug faith existing 
among our citizens presents, therefore, a chasm 
In a general Institution of the useful sciences .,. 
A remedy, however, has been suggested of promising 
agpeet, which, while it excludes the public authori­
ties from the domain of religious freedom, will 
give to the sectarian schools of divinity the full 
benefit the publio provisions made for Instructions 
in the ether branches of solenee... It hag, there­
fore, been in contemplation, and suggested by eovo 
pious individuals, who perceive the advantages of 
associating other studies with those of religion. 
to establish their religious sehoolg on the confines 
of the University, so as to give to their students 
ready and convenient access and attendance on the 
scientific lectures of the University; and to main­
tain, by that means, those destined for the reli­
gious professions on as high a standing of science, 
and of pergonal weight and respectability, as may 
be obtained by others from the benefits of the 
Univergity. Suoh establishments would offer the 
further and greater advantage of enabling the stu-
dente of the University to attend religioug exer­
cises with the professor of their particular sect, 
either in the rooms of the building still to be 
erected, and destined to that purpose under impar­
tial regulations, as proposed in the game report 
of the commissioners, or In the lecturing room of 
guch professor... Such an arrangement would complete 
the circle of the useful eclenoea embraced by thlg 
institution, and would fill the chasm now existing, 
on principles which would leave inviolate the con­
stitutional freedom of religion, the most inalien­
able and aacred of all human rights, over vhich th© 
people and authorities of this state, individually 
and publicly, have ever maMfegted the most watch­
ful Jealouey; and could this Jealouey be now 
alarmed, in the opinion of the legiglature, by what 
is here guggegted, the idea will be relinquished on 
any surmise of disapprobation which they mirht tMnk 
proper to express." 

Mr. Jefferson commented upon the report on Novem­

ber 2, 1822, in a letter to Br, Thomas Cooper, as follows: 
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*And by bringing the sects together, and mixing 
them with the mass of other students, we ahall 
soften their agperitieg, liberalize and neutralize 
their prejudices, and niko the gamral religion a 
religion of peaoe, reason, and morality". 

12 Ford, The aforks of Thomas Jefferson (Pedsral edition 
1905), 272. 

iSxtraot #%* 

Cases running into the scores have boen in th? 

state courts of last resort that Involved religion nn$ the 

schools. Except where the exorcises -vlth religious signi­

ficance partook of the ceremonial practice of sects or 

groups, their constitutionality has been generally upheld. 

Illinois itself promptly struck down na violative of Its 

own constitution required exeroisaTi partaking of n reli­

gious ceremony. People ex rel,, .RJBS, y, .Board. ,fif SdupatlWlU 

245 Illinoia 334, 92 M.E. 251. ^n that case coapulsory 

religious exoroises — a reading from the King James Bible, 

the Lord's Prayer and the singing of hymns — were forbidden 

ag ^worship services*. In this case, th© Supreme Court of 

Illinois pointed out that in the Rim; case, th© activities 

in the gohool were oeremonial and compulsory; in tils, 

volnntary and edueational. 396 111.14, 20-21, 71 N.E. 2d 

lol,1©4. 

Th® practicea of the federal government offer many 

examples of thlg kind of "aid** by the state to religion. 

The Congreas of the United States hag a chaplain tor each 

»Mfflop»m v. Illinoia. 333 US, pages 2-52-256. 
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House who dally invokes divine tola6singe »nd guidance 

for the proceedings. The armed forces have oommisalon*& 

chaplains from early days. They conduct the public ser­

vices in accordance with tha liturgical requirements of 

thair respective faiths, ashore end afloat, employing 

for the purpose property balonging to the United states 

an<3 dedicated to the services of religion. . Under the 

Servicemen' ? .A©ad*u-t stent Act of 1944, eligible veterans 

may receive training at government expense for tho ministry 

in denoiilnational schools. The sohoole of the IIstrict 

of Columbia have opening exerolbes which "include a 

reading from the Bible without note or oomments, and tne 

Lord's Prayer". 

In the United Lttteg Naval Academy and the United 

States military Academy, schools wholly supported, and com­

pletely controlled by the federal government, there are a 

number of religious activities. Chaplains are attached to 

both schoola. attendance at church services on Sunday ig 

compulsory at both the military and l:&v&l Academies. At 

West l oint the '.'r-otostant aervlees are held in ths Cadet 

Chapel, the Catholic in the Catholic Chapel, and the Jewish 

in the Old Uadet Ohepelj at Annapolis only r'rote stent ser-

vicee are held on the r-cservetlon, midshipmen of othar 

religious persuasions attend the churches of the oity of 

Annapolis. Ihes.e facts indicate tirat both schools since 
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their earliest beginnings nave ranintelnec' and enforced 

a pattern of participation in formal worship. 

With th® general statements in the opinions con­

cerning the constitutional requirement that the nation 

and the states, by virtue of the First and Fourteenth 

Amendments, m%y "make no law respecting an eetabliehment 

of religion* I am in agreement. But, in the light of 

the meaning p*iven to those words by the precedents, ouatoms, 

and practices which I have detailed above, I cannot agree 

with the Court's concluglon that when pupils compelled by 

law to ^o to sohool for seoular education are releaeed 

from school so as to attend the religioug classes; churches 

are unconstitutionally aided. Whatever may be the wisdom 

of the arrangement as to the use of the gohool buildings 

made with the Champaign Council of Religious Education, 

it Is clear to me that past praetice shows such cooperation 

between the sohools and a non-eceleslastlcal body is not 

forbidden by the First Amendment. When actual church ser­

vices h«ive alwaye been permitted on government property, 

the mere use of the sohool buildings by a non-sectarian 

*rreup for religious education ought not to be condemned as 

an establishment of rellfiflon. For a non-sectarian organi­

sation to give the type of instruction here offered cannot 

be gald to violate our rule ag to the establiehment of 

religion by the state. The proMbltlon of enactments res­

pecting the establishment of religion do not bnr evory 
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friendly gesture between church pnd ist?te. It Is not -m 

absolute prohibition against every conceivable situation 

where the two may work together, any morf> than the other 

provisions of the First Amendment — free speech, free 

press — are absolutes. If abuses occur, such r>s the use 

of the Instruction hour for sectarian purposes, I have no 

doubt, in view of the Ring case, th»t Illinois will promptly 

correct them. If they are of & kind that tend to the 

establishment of a church or interfere vdth the free exer­

cise of religion, this Jourt is open for a review of any 

erroneous decision. This Court cannot be too cautious 

in upeetting praotioes embedded in our eooiety by many 

years of experience. A state Is entitled to heve great 

leeway in ite legislation when dealing with the important 

social problems of its population. A definite violation 

of legislative limits must be established. The Constitu­

tion should not be stretched to forbid national customs 

in the way tha courts ^ct to reach arrangements to avoid 

federal taxation. Devotion to the great principle of 

religious liberty should not lead us into a rigid inter­

pretation of the constitutional guarantee that oonfliota 

with accepted habits of our people. This la an instance, 

where, for me, the history of past practices is deter­

minative of the meaning of a constitutional clause, not a 

decorous Introduction to tho «*tudy of its text. The 

judgment should be affirmed. 
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OPINION OP m. JUSTICE JACKSON, DISSENTING FROM THS 
MAJORITY OPINION OF TH2 SUPREME COURT OF TH;.. UNITED 
STATES, IN THE CASE OF Zoraoh et al. V. Pigeon «t al.. 
constituting the Board of education of the City of KftK 
York et al7343 US 306. 

This released time program is founded upon a use 

of the State's power of coercion, *?hlch, for me, deter­

mines its unconstitutionality. Stripped to its essen­

tials, the plan has two ctages: first, th«tt the State 

compel each student to yield a large part of his time 

for public secular education; and second, that some of 

It be t,released"to M m on condition that he devote it to 

sectarian religious purposes. No one suggests that the 

Constitution would permit the State directly to require 

this ^released" time to be apent '*under the control of 

a duly constituted religious body*. This program aocomp-

llghes that forbidden result by Indirection. If public 

education were taking so much of the pupils' time <>•. to 

injure the publio or the students' velfore by encroaching 

upon their religious opportunity, simply shortening 

everyone's school day would facilitate voluntary and 

optional attendance at Church olsasoa. But that sugges­

tion la rejected upon the ground that If they are made 

free many gtudents will not go to the Church. Hence, 

they must be deprived of freedom for this period, with 

Church attendance put to them as one of the two permiss­

ible ways of using it. 
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The greater effectiveness of this system over 

voluntary attendance after sohool hours Ie due to the 

truant officers who, if the youngster fails to go to the 

Church school, dogs M m back to tho public achoolroom. 

Here -schooling' lb more or less suspended during the 

"released time" so the nonreliglous attendants will not 

forge ghead of the churchgolng absentees. But it serves 

as a temporary Jail for a pupil who will not go to Churoh. 

It tskes more subtlety of mind than I possess to deny 

that this Is jovernmental constraint in aupport of reli­

gion. It la as unconstitutional in my vie^, when exerted 

by indirection, as when exercised forthrlghtly. 

As one whose children, eg a matter of -froe choice, 

have b?en gent to privately supported Church sohools, I 

may challenge the Court's suggestion that opposition to 

this plan can only be gntl-religious, atheistic, or 

agnostic. My evangelistic brethren confuse an objection 

to compulsion **th an objection to religion. It Is 

possible to hold a faith with enough confidence to believe 

that what should be rendered to God does not need to be 

decided and collected by Caesar. 

The day that this country ceases to be free for 

lrrellglon It will cease to be free for religion — ©acept 

for the sect that can win political power. The same 

eplthetioal Jurigprudenoe used by the Court today to beat 

down thoge who oppose pregsurlng children into some 
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religion can devise as good epithets tomorrow agalnat 

those who object to pressuring them 3 nto «=» favored reli­

gion. And, after all, if we conoede to the State power 

and wisdom to single out "<3uly constituted religious" 

bodies 3s exclusive alternatives for compulsory secular 

Instruction, St would be logical to also uphold the power 

and wiedom to chose the true faith among those "duly 

constituted". s start down a rou^h road when we begin 

to mix compulsory public education with compulsory godli­

ness. 

K number of Justices just short of a majority of 

the majority that promulgateg today's passionate 

dialectics Joined in answering them in Illinois ex rel. 

KcCollmn v. Board of £daoatlon. 333 US 203. The distinc­

tion attempted between that case and this is trivial, 

almost to the point of cynicism, magnifying its nonessen­

tial details and disparaging compulsion which was the 

underlying reason for Invalidity. A reeding of the Court's 

opinion in that osr.e alon^ with its opinion in this cage 

will show such difference of overtone© and undertones as 

to make clear that the McCollum cage has passed like » 

storm in a teacup. The vnll which the Court was professing 

to erect between Churoh and St&te has become even more 

warped and twisted than 1 expected, Iotfay's judgment will 

be more interesting to students of psychology and of the 

Judicial processes than to students of constitutional law. 
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THE LEGAL POSITION OF THE AGENCIES J1ICH ADMINISTER 
THE MASSACHUSETTS PUBLIC SCHOOL 3YSTSM 

The MassachUBette Public School System is con­

ducted under the administration of the Federal govern­

ment, the Government of the Commonwealth, and the local 

school oommittee. This thesis studies the legal position 

from which these agencies function. 

It ig limited in scope to the extent that in the 

study of the powers and duties of the school oommittee 

only Intra-personal relationships, that Is, the rolation-

ghipg which exist between the committee ?,nd the community, 

its t>rofegsional employees, p,nd/or parents and pupils are 

considered. 

Conclusions are reached through an analysis of basic 

gources, primarily the Constitution of the United Stateg 

and of the Commonwealth of Maasachuaetta, the General Lawa 

of Massachusetts, as amended through 1954, nnd the Judicial 

interpretations given to th© Constitutions of the United 

^tates and of Massachusetts, and the Massachusetts tatutes 

through 1954. 

The study Is preeented in five chapters, the firet 

of which deals with the legal positions of the varioug 

branches of the Federal and State governments. After It 
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ig eetablighed through a study of the pertinent sections 

of the Federal *nd State Constitutions, that the Stste and 

apeoifloally the State Legislature, hae plenary control of 

the public schools of the Commonwealth, the methods by which 

the Legislature has exercised that control, and most espe­

cially the delegation of sweeping powere to local school 

committees, created specifically for conducting the affairs 

of the public schools at the community level, are discussed. 

An emphagis is placed in this chapter upon the power of the 

Federal government through ltg Supreme Judicial Branch to 

restrict the right of the Commonwealth, and of her eleter 

states ps well, to adopt educational policies which contra­

vene the rights guaranteed to each cititen by the Constitu­

tion of the United States. 

Chapter Two, which treats of the nature and legal 

status of the school committee, is introduced by a brief 

survey of tiie agencies which have administered the affairs 

of the publio sohools of the Commonwealth from 1642 to 1882, 

when the school oommittee in its present form was established. 

The school oommittee ig determined to be an agency of the 

state without corporate status, independent of the munici­

pality In which it Is geographically located, and la possegged 

of those powers granted to It by gtntute and those implicit 

In granted powers. School committee members are found to be 

public officerg whose deoieions, when made in conformity with 

the Conetitutlon and th© gtatutes, are the decisions of the 
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Commonwealth anfl are subject to review by no other board 

or authority. Decisions of the Suoreme Court of the Common­

wealth are cited to show that school committee member? and 

murtcioallties, whloh are liable for the tortloue nets of 

sohool committees, will not be held liable for negligence 

in the performance of a oublic duty, when the negligence 

involves non-feasance, or mla-feasence on the nart of an 

»gent. 

Chapters Three, Four, snd Five are devoted to a dis­

cussion of the oowerg and duties of the school committee: 

Chapter Three >?ith repard to the making of policy* Chapter 

Four »6 they affect the relationship of the oommittee with 

the nrofesalonal personnel engaged by it to operate the 

public sohoole; and Chaoter Five as they concern the condi­

tions under whloh pupils may attend the public schools. 

In Chapter Three, the ro^er of the school committee 

to establish *my policy consistent with the t>urt>ose for 

which the schools exist, and to make all reasonable rules 

and regulations intended to further the discipline, manage­

ment, or ftov^rnment of the schools is discussed. 

The power of the school committee to contract with, 

fix the salaries of, determine the Qualifications of, set 

the duties of, and diamine the teachers, superintendents of 

schools, supervisors, PM principals; whom it V*s engaged to 

operate the public schools under It" general charge Ig 

established in Chapter Wonr, The various sections of th® 
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"tenure law" and the constructions given them by the courts 

are discussed at length. It is concluded that the tenure 

law does not limit the power of a school oommittee to dis­

miss a teacher: it rnorely limits the manner in wMch that 

authority may be exercised. 

The power of the school oommittee to *>dmlt and exclude 

pupils frora the public schools is treated in the fifth and 

final chapter. From a study of the statutes It Is shown 

that the conditions under whloh pupil® pre to be rcimitted to 

the schools are largely prescribed by statute. Relatively 

little is left to the discretion of the school committee. 

In the matter of exclusion, it is shown that a school oom­

mittee may exclude s pupil whenever it determines in "?;ood 

faith" that such exclusion will best serve the Interests 

of the school. Exclusions, however, must be made in con­

formity with the statutes, or the municipality becomes 

liable in tort to the offended student. 

In summary, this study of the legal position of 

the agencies "dmlnlsterinp; the public school system In the 

Commonwealth of Massachusetts establishes that the right 

of the Federal Government to orevent the several states of 

the Union, including the Commonwealth, frora adopting educa­

tional policies which would Jeopardise the rights guaran­

teed to the individual by the Constitution of the United 

^tates, lg an inherent right found In that organ; that the 

plenary power of th<* state legislature over th© publio 
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school Is derived from the Constitution of the Common­

wealth; and thfit the local echool committee exercises 

its authority at the will of the Legislature, which can 

not only liter, restrict or nullify, at any time, the 

sweeping powers of the committee, but oould pbollsh the 

committee itself. 


