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Abstract

The concept of the ‘procurer’ comes from section 212 of Canada’s Criminal Code,
which prohibits directing, enticing, assisting or profiting off the prostitution of
another person. A contentious debate surrounds Canada’s prostitution laws, with a
constitutional challenge currently before the Supreme Court. Within this climate of
debate, the concept of the ‘procurer’ has moved out of the strictly legal sphere and
into a broader discourse, with a range of parties laying their claims to truth on the
“realities” of the industry generally and on the procurer specifically. Using a
methodology of Foucauldian discourse analysis, this thesis examines Ontario
Provincial Court case summaries to consider the contribution of the Canadian
judiciary to discourse on the procurer. Findings suggest that the judiciary replicates
many of the existing stereotypes of prostitution and its participants, such as the
procurer as pimp, while (re)producing a small counter discourse of the procurer as
business manager.
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INTRODUCTION

Pimps are not harmless. They should never be perceived by the naive as being
harmless. They provide no beneficial service to society whatsoever... They control
and dominate prostitutes in both their professional and in their personal lives. They
enslave the females upon whose earnings they prey. They do that by exploiting the
survival needs of the homeless and unloved. By threats of violence or by the
perpetration of actual violence, pimps dominate those who by nervous disposition,
mental make-up and who are impoverished in a need of daily survival requirements,
are unable to resist the domination by the pimp. If permitted, pimps such as Mr. Rose
will soon control our public streets and urban parks. The horrors they place in the
street corners are obliged to pay over most, if not all, of their total earnings or face
physical violence by others on the street. That is the way that there is a potential
always for the outbreak of street violence and lawlessness. (R v. Rose, 1994)

This extract, taken from an Ontario court decision in a case of procuring, paints
a colourful and powerful picture of the threat the pimp poses to modern society and the
plight of the desperate, “unloved” prostitute whom he exploits. Images such as these
“permeate the popular imagination at the mention of the sex industry,” (Bruckert &
Law, 2013, p. 7) and persist despite growing evidence and argument that violent pimps
and victimized women do not comprise the majority of the adult commercial sex
industry. On its own, the term pimp evokes a variety of images, including that of a
flashy, dangerous and manipulative male, a stereotypical image that remains a figure of
contention within the broader socio-political debate on the nature and realities of

prostitution.

While a popular term in Canada, ‘pimp’ is not a legal designation. The act of
‘pimping’ in Canada is captured under section 212 of the Criminal Code and its various
subsections. The activities prohibited by this law include procuring or attempting to

procure a person to have illicit sexual intercourse with another person; enticing a



person who is not a prostitute to a common bawdy-house for the purpose of illicit
sexual intercourse or prostitution; procuring another person to become a prostitute; for
the purpose of gain, exercising any kind of control or direction over a person to abet or
compel them to participate in prostitution; or living wholly or in part on the avails of
prostitution of another person. Thus, while the concept of the ‘pimp’ does not appear in
the law, the law is structured in such a way as to “protect” the citizenry from ‘pimping’
activities, such as aiding and abetting entry into, or participation in prostitution, or to
prevent/punish economic exploitation of those already working in the industry

(Bruckert & Law, 2013, p. 18).

The topics of the procuring law and the procurer are highly relevant within the
current climate of social, political and legal debate on prostitution in Canada. At the
core of the debate is a largely ideological division on the “reality” of prostitution as
either inherently exploitative and violent, or as a form of legitimate labour, and its
participants as either victimized women and pimps, or sex workers and third
parties/managers. In Canada, the division is clearly articulated in the constitutional
challenge currently before the Supreme Court regarding several sections of Canada'’s
prostitution laws! and the impact they have on those operating in the sex industry.
Within this climate of debate, and despite its roots in the language of the criminal law,
‘procurer’ has moved out of the strictly legal sphere and into a broader discourse, with
a range of parties laying their claims to truth on the “realities” of the industry generally
and on the role and impact of the procurer specifically. The procurer remains a

contested topic within this debate as variations on the concept are frequently

! canada (Attorney General) v. Bedford, 2012.



(re)created through a claims-making process, perpetuating a broader discourse on the

topic.

The focus of this thesis is on the contribution of the Canadian judiciary to this
discourse. The Canadian courts and judicial system are the central mechanism used to
interpret and apply the law in Canada, including the procuring laws. This decision-
making process, including the language and justifications used by the judiciary paired
with the imagery evoked to support their decisions, (re)produces a set of ‘truths’ on
what it means to be a procurer. Rooted in an epistemological framework of social
constructionism and Michel Foucault’s work on the operation of power and the
production of knowledge, this study is premised on the assertion that ‘knowledge’ and
‘truth’ are fluid and dynamic, and (re) constructed through a dialectical process of
claims making. With this in mind, and utilizing a discourse analysis method, I examined
judicial case summaries of procuring cases in the Province of Ontario to answer my
guiding research question, which asks How have judges discursively constructed the

‘procurer’in Ontario courts?
Chapter Outline

In the first chapter of this thesis, I start by discussing the socio-political
backdrop and personal interest that gave rise to this research topic. Specifically, I
examine the historical origins of Canada’s prostitution legislation, with a particular
focus on the procuring laws. Building on this history, I review the current legislative
structure, and include a breakdown of section 212 of the Criminal Code, which

criminalizes the act of procuring. [ then contextualize the ongoing ideological and



socio-legal debate regarding the morality, “reality” and regulation of prostitution in

Canada, which was the catalyst that gave rise to this thesis topic.

In Chapter Two, I review the research literature in the areas of ‘pimping’ and sex
work management, which is the body of work that is closest in topic matter to my own
study. Following this, I review a smaller body of empirical research on judicial
meaning-making, which helps contextualize the judiciary as a source of knowledge
production. The literature review situates my topic within the existing body of research

and provides an empirical basis to inform my own work.

Within Chapter Three, I discuss my theoretical approach and detail the
methodological steps I took to conduct the study. Specifically, I outline the
epistemological assumptions informing my research; namely, those of social
constructionism and Michel Foucault’s work on operations of power and the
production of knowledge. Together, these theories provide a means of introducing and
discussing the concept of discourse, which is central to my study, in considering the
position of the judiciary as a source of knowledge (re)production. In this chapter, I also
introduce some further theoretical work and concepts on gender and gendered
regulation, which aid in my analysis of my findings. [ conclude with a discussion of the
methods [ used to conduct the research, including a detailed description of my data,

sampling techniques, and analytic procedures.

In Chapter Four, I outline my findings and situate them within the literature, and
in Chapter Five, I examine the most pertinent issues to emerge from my findings.

Specifically, I examine three areas of findings in further detail, and consider some of the



practical and theoretical implications to come out of this study. In the Conclusion, I
address a few limitations of this study and introduce some possibilities for further lines
of inquiry. My study concludes with some personal reflections on what the reader

should take away from the research.



CHAPTER 1: DEBATING THE PROCURER: A SOCIAL AND
LEGAL CONTEXT

This study is not strictly about prostitution, though my interest in this thesis
topic arose from the debate and dialogue that continues to circulate in Canada on the
topic of prostitution and its participants. What [ was particularly interested in
exploring for this thesis is the way that prostitution is talked about, and more
specifically, the way the participants in the sex trade are talked about. The implication
behind this is that the way we talk about, or more specifically, the way we represent
people or things holds consequences for those people or things.

Ultimately, as I note in my introduction, I choose to examine the concept of the
‘procurer,’ and the way it is constructed by the judiciary in Ontario courts. What led to
this topic was a narrowing process, which started with a consideration of the broader
“prostitution debate” and eventually led to an interest in the Canadian legal challenge
that has, in part, called into question what it means to be a procurer. I use this chapter
to provide a brief background and context to the development of this thesis.

[ start with a short summary of Canada’s current prostitution laws and their
historical origins, with a particular focus on the procuring laws. I then provide a basic
account of the longstanding ideological and legal debate on prostitution. Following this,
[ discuss the ongoing constitutional challenge that originated in the Province of
Ontario, which highlights the broader debate around prostitution and its participants,
and has called into question the use and application of some of the prostitution laws. In

this section, I discuss how this challenge has (re)stirred a debate on the concept of the



‘procurer.’ I conclude this chapter by presenting ‘procurer’ as a somewhat contested

topic, and propose to examine the judicial contribution to discourse on this topic.

1.1 The Development of Canada’s Prostitution Laws

Prostitution in Canada has a long history of social regulation, both formal and
informal. In the early to mid-nineteenth century, vagrancy laws were used to control
both street-based and brothel prostitution (Shaver, 1996). These laws permitted police
to arrest and remove women from the streets who were “known” prostitutes or
“morally suspect women” (Grant, 2008, p. 5). While vagrancy laws could apply to
individuals who ran or frequented ‘common bawdy houses,” (i.e. managers and
customers), these laws were most commonly used to penalize women identified as
prostitutes (Shaver, 1996, p. 207; McLaren, 1986, p. 127).

The legislation during this time was primarily concerned with targeting visible
prostitution and its participants. In contrast, the more hidden forms of the sex trade
were largely tolerated by upper and middle-class men and governments of the time,
who saw prostitution as something of a ‘necessary evil’ (McLaren, 1986; Canadian
Advisory Council on the Status of Women, 1984, p. 8). In this sense, working-class
women were viewed as appropriate sources of sexual release for innately carnal-
minded men, which would in turn protect the virtues of middle and upper class women
(McLaren, 1986).

In a significant shift from the status quo, the end of the nineteenth century saw
the rise of the “social purity” crusades in North America and most other Western

nations (Lowman, 2011). During this time, women came to be seen as the “moral



guardians of the family [and family values], deserving protection from licentious men”
(Lowman, 2011, p. 4). Female sex workers, who were previously seen as legitimate
outlets for men’s natural sexual improprieties (McLaren, 1986), were subsequently re-
framed through this movement as victims of the “white slave trade” (Shaver, 1996, p.
208). In this relatively new era of ‘panic’ regarding the need to protect women and
girls, the concept of the pimp-procurer was born (McLaren, 1986).

In Canada in the early 1870’s, new provisions? were introduced in federal
legislation to protect women from “the wiles of the procurer, pimp and brothel keeper”
(McLaren, 1986, p. 131). Specifically, the existing vagrancy provisions in the Criminal
Code were consolidated and expanded to target bawdy house operators and individuals
found to be living on the avails of prostitution (Shaver, 1996, p. 208; McLaren, 1986, p.
131). This marked the emergence of legislation concerned with sex work managers and
those profiting off the exploitation of women and girls.

The broad concern during this time was to protect and/or rescue innocent
white women from the individuals who would lure them into the “underworld” of
prostitution. Reformers and activists conceptualized female prostitutes as naive
individuals who were tricked or coerced into a life of exploitation at the hands of pimps
and procurers, as it was inconceivable that any woman would chose to sell sex
(McLaren, 1986). There were clear racist undertones to this movement as well, as it
separated white victims from racialized predators (Grittner, 19903). As McLaren

(1986) notes, tales of the abduction of white women by racialized others served to

2 Specifically, by 1892, section 185 of the Criminal Code referred to ‘Unlawfully Defiling Women’ and
criminalized a range of procuring activities.

® While Grittner's (1990) analysis primarily focuses on the “white slave trade” of the United States, it is included
here to help illustrate a parallel situation in Canada, which occurred largely at the same time as the US.
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bolster pre-existing racial bigotry, both in England and North America. Further, central
to many popular conceptions of white slavery was “the belief that immigrant men from
non-English speaking countries were the villains” (Grittner, 1990, p. 66). The more
modern notion of the ‘pimp’ as the lecherous exploiter of innocents was borne out of
this atmosphere of racial hatred. Grittner (1990, p. 66) highlights the blatant racism
underlying this characterization, stating “The ‘dark’ qualities of the foreign pimp (skin,
hair, sexual power) were obvious, if discomfiting” to the dominant white middle and
upper class of the time.

In addition to this highly racialized atmosphere, the origins of the movement to
protect innocent women from “pimps” and procurers lay in economic and class-based
arguments about the need to control and regulate women'’s role(s) in society. At the
same time as the law was expanding to target procuring, the regulation of prostitution
expanded to include the “moral regulation of working women, all of whom ‘could be
perceived as threatening the moral order of the bourgeois city’ ” (Freund, 2002, p. 233).
At the end of the nineteenth century, women'’s sexual behaviour was framed as a highly
visible gauge of social and moral order and thus, “protecting” women and controlling
such behaviour was justified in the name of protecting greater society (McLaren, 1986).

In this atmosphere of racial and class-based tensions, the interests of those with
the most social, political and economic capital (including the Church, upper and
middle-class white women’s groups and men) “were reflected in the social and legal
policies of the era” (Shaver, 1996, p. 209). At this time, it was in the interest of these
groups to maintain a particular social order, which included the institution of marriage

and family and the domination of male social and economic interests (Sangster, 2001).



Any behaviour, sexual or otherwise, that fell outside this social order was framed as a
threat. Prostitution, whether voluntary or through force or coercion, represented a
form of uncontrolled female sexuality and a clear violation of women’s expected roles
as sexually passive wives and mothers. Thus, women who came to prostitution
voluntarily or by any means other than direct coercion were framed as “traitors to their
gender”, which justified their regulation by the law and the use of the legal system to
correct their wayward behaviour (Freund, 2002, p. 251). Alternatively, the pimp or
procurer who targeted “innocent,” middle or upper class white women came to be seen
as the ultimate threat to society and a necessary target for criminalization and
punishment.

Collectively, the laws created during this time reflected both the prevailing
racial stereotypes, as well as the patriarchal roots of the movement; the need to rescue
women and girls, who were seen as incapable of leaving a life of prostitution on their
own but unable to choose to sell sex in the first place (McLaren, 1986). Given the social
and economic changes occurring during this era, and particularly surrounding the First
World War, prostitution was no longer tolerated as a minor social evil when it came to
represent a threat to “traditional” social, economic, gender and class structures
(Freund, 2002).

At the end of World War [, and particularly after World War II, prostitution
faded as a topic of intense social interest, though according to a number of scholars, the
sex industry was no less active (Lowman, 2011; Shaver, 1996). In the early 1970’s,
public concern re-emerged on the topic, this time with regard to controlling the

visibility of street prostitution in residential areas (Shaver, 1996). In 1972, Canada’s
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vagrancy laws were repealed and new laws were created that criminalized the act of
soliciting (Grant, 2008). These laws, covered under section 195.1 of the Criminal Code,
were intended to deter sex workers from soliciting customers in public spaces (Grant,
2008). While the laws could technically be applied against a customer, research has
found that the laws were applied disproportionately against sex workers (Shaver,
1996) and are seldom used against customers or managers, suggesting that the laws
continued to control women'’s sexual behaviour much more so than that of men.
Communication laws, section 213 of the Criminal Code, replaced the solicitation
laws in 1985, whereby public communication for this purpose by any party was
criminalized (Shaver, 1996; Grant, 2008). These changes were intended to expand the
scope of the criminal law to target customers and managers, as well as sex workers.
However, similar to the previous soliciting law, research suggests that communicating
laws continue to disproportionately target street-based sex workers and are less
frequently used against customers (Shaver, 1996; van der Meulen & Durisin, 2008).
Since 1983, the federal government has commissioned four reviews of the
federal prostitution legislation, in an effort to improve the laws. These reviews include
the 1983 Standing Committee on Justice and Legal Affairs, the 1985 Special Committee on
Pornography and Prostitution (The Fraser Committee), the 1998 Federal-Provincial-
Territorial Working Group on Prostitution and the 2006 Subcommittee on Solicitation
Laws. The primary focus of these committee reviews has been on the communicating

laws. While several of the final committee reports discuss the need to target ‘pimps’
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and exploitive management schemes, with the exception of the Fraser Committee4, no
concrete recommendations are made on changes to the procuring legislation (Lowman,
2011; Van der Meulen & Durisin, 2008).

Though contemporary legal reviews and developments in the legislation have
focused on the more visible forms of prostitution, particularly the issue of public
communication, the history of the law reflects a concern with the pimp and procurer.
Indeed, the procuring laws intended to target the lecherous “other” have remained
essentially unchanged since their creation in the early twentieth century (Lowman,

2011). These laws remain largely intact todays,

1.2 Current Laws

Current Canadian prostitution law criminalizes the majority of acts associated
with prostitution, while the act itself (i.e. exchanging sexual services for money or
goods) remains legal. The criminal legislation regulating prostitution today spans
sections 210 to 213 of the Criminal Code. Section 210 relates to the operation and use
of “bawdy- houses,” and makes it an indictable offence to be found in, to work in or to
own or operate a common bawdy-house. Section 211 of the Criminal Code makes it a
crime to knowingly transport or direct another person to a common bawdy-house and
section 213 makes it an offence to communicate in public for the purposes of

prostitution.

* The Fraser Committee recommended repealing aspects of the legislation on procuring and living on the avails
of prostitution and adding specific requirements of the use of force or coercion.

® As | discuss later in this chapter, there is a constitutional challenge currently before the Supreme Court of
Canada regarding certain subsections of the prostitution offenses contained within the Criminal Code. |
review the background and content of this constitutional challenge in the following section.
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Section 212(1) of the Criminal Code criminalizes procuring and is composed of
ten subsections. This section includes several provisions specifically against the act of
procuring, and stipulates that anyone who:

(a) procures, attempts to procure or solicits a person to have illicit sexual
intercourse with another person, whether in or out of Canada,

(b) inveigles or entices a person who is not a prostitute to a common bawdy-
house for the purpose of illicit sexual intercourse or prostitution,

(d) procures or attempts to procure a person to become, whether in or out of
Canada, a prostitute

[...] is guilty of an indictable offense and liable to imprisonment for a term not
exceeding ten years. The implication behind these subsections is the need to punish
anyone who either entices someone who is not already a prostitute to enter the
industry, or who procures someone who is already a prostitute to return to working in
prostitution. What is notable about these sections of the law, as is the case with the
majority of subsections under 212(1) (with the exceptions of 212(1)(h) and (j)), “there
is no requirement that the procurement be for gain (financial or otherwise)” (Bruckert
& Law, 2013, p. 20). As it stands, the law can criminalize anyone providing advice or
encouragement to an individual who might be considering working in the sex industry
(Bruckert & Law, 2013).

Sections 212(1)(c), (e),(f) and (g) criminalize aiding or assisting in the
movement or concealment of another person as it relates to their participation in

prostitution. Specifically, these sections stipulate that anyone who:

(c) knowingly conceals a person in a common bawdy-house,

(e) procures or attempts to procure a person to leave the usual place of abode of
that person in Canada, if that place is not a common bawdy-house, with intent

13



that the person may become an inmate or frequenter of a common bawdy-
house, whether in or out of Canada,

(f) on the arrival of a person in Canada, directs or causes that person to be
directed or takes or causes that person to be taken, to a common bawdy-house,

(g) procures a person to enter or leave Canada, for the purpose of prostitution,
[...] is guilty of an indictable offence and liable to imprisonment for a term not
exceeding ten years. In addition, section 212(1)(i) criminalizes anyone who “applies or
administers to a person or causes that person to take any drug, intoxicating liquor,
matter or thing with intent to stupefy or overpower that person in order thereby to
enable any person to have illicit sexual intercourse with that person.”

Lastly, sections 212(1)(h) and 212(1)(j) are most pertinent to the traditional
conception of ‘pimping,” as they criminalize conduct related to exercising control,
aiding, abetting and gaining from the prostitution of another person. Specifically, the
law criminalizes anyone who:

(h) for the purposes of gain, exercises control, direction or influence over the

movements of a person in such manner as to show that he is aiding, abetting or

compelling that person to engage in or carry on prostitution with any person or
generally,

(j) lives wholly or in part on the avails of prostitution of another person, ¢
Section 212(1)(h) may be applied against any individual who is compensated for

helping or facilitating another person’s involvement in prostitution, regardless of

whether the activity is done without violence, coercion or force. As it is written, this

® This section of the Criminal Code has been successfully challenged and struck down in Ontario’s Superior
Court, as of March 26, 2012. However, the case will be proceeding to the Supreme Court of Canada for a
final ruling on the legitimacy and constitutionality of this subsection. The constitutional challenge is discussed
in more detail later in this chapter.
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section can be used to criminalize any third party (for example, a driver hired by an
escort) that assists or supports another party’s participation in the sex industry.

Section 212(1)(j) may be used to criminalize any individuals living on the avails
of prostitution, whether they are in a personal or romantic relationship with a sex
worker, or whether they are hired as a third party to assist that sex worker’s
participation in the sex industry. In order for this law to apply, no evidence of
exploitation is required, unless the accused and the sex worker live together (Bruckert
& Law, 2013, p. 21). That is, the relationship between the sex worker and other party
(for example, a receptionist hired to work for an escort agency), need not have an
exploitative element for this law to apply. Rather, “any individual who provides goods
or services directly related to, or whose income is contingent on, a sex worker’s work is
understood to parasitically live on the avails of another’s prostitution, simply because
their income would not exist otherwise” (Bruckert & Law, 2013, p. 21).

Section 212(2) is written as an addition to section 212(1)(j) and specifically
criminalizes living on the avails of an individual under the age of 18. It also provides a
minimum sentence for this offense, stating:

(2) Despite paragraph (1)(j), every person who lives wholly or in part on the

avails of prostitution of another person who is under the age of eighteen years is

guilty of an indictable offence and liable to imprisonment for a term not

exceeding fourteen years and to a minimum punishment of imprisonment for a

term of two years.

Section 212(2.2) provides a further set of aggravating circumstances around living on

the avails of an individual under the age of 18, including the use of violence or coercion,

for which there is an elevated mandatory minimum sentence.
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1.3 The Ideological and Legal Debate

One of the most predominant, long-standing debates surrounding prostitution
focuses on the morality of selling sex and thus the appropriate social and legal
response to such an exchange. At the core of the debate is a disagreement on the very
nature of prostitution as sex work or exploitation and its participants as victims or
workers and pimps, partners or managers. This ideological disagreement commonly
plays out in debates over the socio-legal regulation of prostitution, with radical
feminists, conservative governments and religious activists typically on the “abolition”
side (see Dworkin, 1993; Barry, 1995; Farley, 2004 & 2005) and “pro-choice” feminists
and liberal governments, who typically advocate for de-criminalization, on the other
(see Bruckert & Law, 2013; van der Meulen, 2010; Lowman, 2000; 2009;; Weitzer,
2005a; Shaver, 1994).

Those who advocate for the abolition of prostitution conceptualize all
prostitution as exploitation of women and thus advocate for its abolition through
increased criminalization (Farley, 2004). From this perspective, prostitution and
violence/exploitation of women are intrinsically connected (Day, 2008). Arguments
from this perspective tend to be morally grounded and based in assertions about the
inherent damage that the purchase of sexual services causes to women and girls. The
(male) client and (male) pimp are central to the abolitionist argument as the ever-
present exploiters of women (see Dworkin, 1993; Barry, 1995; Day, 2008; Longworth,
2010), and the image of the violent and parasitic pimp dominates as intrinsically

connected to the act of prostitution (Bruckert & Law, 2013, p. 8-9). Groups supporting
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this perspective include academics, self-identified prohibitionist feminist groups,
community advocacy groups, some levels of government, and religious groups.

In contrast, two perspectives dominate the pro-choice side of the debate, which
favours decriminalization. ‘Sex as work’ advocates conceptualize prostitution as a
legitimate form of labour.” This perspective challenges the assertion that all
prostitution is violence against women and seeks to inject counter-narratives on the
sex industry, asserting that consensual adult exchanges of sexual services for money
can be mutually beneficial and should be considered a (decriminalized) form of labour.
From a third perspective, according to Bruckert, Parent & Robitaille (2003, p. 4), ‘sex
radicals’ challenge “traditional social constructs of sexuality,” and frame commerecial
sexual exchanges as a form of sexual liberation from the male institutions of marriage
and family. As with the abolitionist argument, the ‘sex as work’ and ‘sex radical’
perspectives originate from a variety of sources, including academia, feminist and
activist groups, and some forms of government. Variations of this debate on the nature
of prostitution, and assertions on the appropriate legal response, have played out in
Canada’s multiple federal government committee reviews, in constitutional challenges
before the courts, in activist circles and in academia, where all parties seem to agree
only that the law as it stands is problematic and needs to be changed.

While the different spheres of this legal debate have focused most prominently
on Criminal Code s. 213, the communicating law, other sections of the legislation have

also been contested. One fundamental disagreement on s. 212(1), the procuring law,

" The “sex as work” position began to emerge in the 1970’s and was led by a number of sex worker associations
who were concerned with framing themselves as legitimate workers and not as victims (Bruckert, Parent &
Robitaille, 2003, p. 4).
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relates closely to how the law could or should be used. Advocates of de-criminalization,
including ‘sex as work’ activists, have argued that s. 212(1)(j) may capture individuals
who merely live with or are supported by the prostitution of another person, such as
romantic partners or dependent parents of sex workers (see Shaver, 1985; Lowman,
1998; Lewis & Maticka-Tyndale, 2000; O’Doherty, 2010; Subcommittee on Solicitation
Laws, 2006; van der Meulen, 2010; Bruckert & Law, 2013). Further, there are already
laws in place in Canada to protect people from abuse and exploitation (Corriveau,
2013). For this reason, there are calls to reform the legislation to ensure that criminal
charges only apply in cases where there are actual threats or violence (Lowman, 2011).
Further, there are calls from this perspective to reform the law to recognize that
consenting adults should be able to sell sexual services without persecution or forced
“rescue” by the legal system.

From the abolitionist perspective are claims that the current laws are simply not
effective in targeting the dangerous pimps that are exploiting sex workers and thus,
changes need to be made to expand the reach of the criminal law. A further tenet of the
abolitionist argument is that sex cannot be sold consensually and that women in
particular need protecting from both “johns” and violent, predatory pimps, who are
considered inevitable participants within any prostitution exchange. This perspective
is reflected in the writings of some ‘prostitution as exploitation’ academics and activists
(see Dworkin, 1992; Hunter, 1993; Farley, 2004; Farley & Kelly, 2000; Day, 2008;
Ramos, 2010). It is also reflected in several of the federal government committee
reviews, which concluded that the wording of the procuring law should remain, but

that changes should be made to police powers of search and investigation, in order to
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better prosecute violent pimps and procurers, who to some extent are viewed as

inextricably linked to the act of selling sex.8

1.4 The Constitutional Challenge

Another major venue for the prostitution debate, as previously noted, is the
courts, which have seen several constitutional challenges made to Canada’s
prostitution laws.? The most resounding theme behind these challenges is the position
held by activists, academics and other groups that prostitution laws in Canada need to
evolve, as they create dangerous and unconstitutional working conditions for sex
workers (Lowman, 2011; Shaver, 1985; O’'Doherty, 2010). In October of 2009, (Bedford
v. Canada, 2010), three sex workers brought forward a constitutional challenge in
Ontario to three provisions of the Criminal Code governing adult prostitution: sections
210, 212(1)(j), and 213(1)(c)- The challenge was premised on the argument that
section 213(1)(c) violates section 2(b) of the Charter of Rights and Freedoms (hereafter
referred to as the Charter), and that sections 210, 212(1)(j), and 213(1)(c) violate
section 7 of the Charter.

The basis of the applicants' argument is that restriction on public
communication, as laid out in section 213(1)(c), infringes the right to freedom of
expression set out in section 2(b) of the Charter. The applicants also argued that the

restrictions set out in sections 210, 212(1)(j), and 213(1)(c) infringe on the right to life,

® See the Special Committee on Pornography and Prostitution (1985), the Federal-Provincial-Territorial Working
Group (1996), and the Subcommittee on Solicitation Laws (2006).

%In 1992, R v. Downey was the first case to challenge the constitutionality of Criminal Code s. 212(1). In a four
to three ruling, the Supreme Court judges ruled that the law was demonstrably justified because by “curbing
the exploitive activity of pimps,” it was “attempting to deal with a cruel and pervasive social act” (Lowman,
2011, p. 19). There are currently two substantial challenges to the law before the courts, originating in British
Columbia and in Ontario.
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liberty and security of the person, guaranteed in section 7 of the Charter. The
applicants in this case argued that these provisions not only violated the liberty and
free choice of sex workers, but also contributed to violence faced by prostitutes, who
are forced to work in more isolated conditions to avoid detection by police and
prosecution under the law. Further, the applicants argued that the current laws
prohibit sex workers from working together indoors, and from accessing the services
and assistance of third parties.
On September 28th, 2010, in Bedford v. Canada (2010), Ontario Superior Court
Justice Himel entered her decision, stating
The conclusion [ have reached is that three provisions of the Criminal Code that
seek to address facets of prostitution (living on the avails of prostitution,
keeping a common bawdy-house and communicating in a public place for the
purpose of engaging in prostitution) are not in accord with the principles of
fundamental justice and must be struck down. These laws, individually and
together, force prostitutes to choose between their liberty interest and their
right to security of the person as protected under the Canadian Charter of Rights
and Freedoms. [ have found that these laws infringe the core values protected

by section 7 and that this infringement is not saved by section 1 as a reasonable
limit demonstrably justified in a free and democratic society.

This decision struck down sections 212(1)(j), 210 and 213, making them of no force
and effect in the Province of Ontario. However, Justice Himel granted the respondents a
temporary stay in this case, meaning that the legislation would stand until a decision
was made at the Ontario Court of Appeal.

In early 2012, this case proceeded to the Ontario Court of Appeal. On March 26,
2012, the Court of Appeal upheld Himel’s ruling on Criminal Code sections 210 and
212(1)(j), agreeing that in their current wording, these two pieces of legislation
infringed on the right to life, liberty and security of the person guaranteed in section 7

of the Charter of Rights and Freedoms (Canada v. Bedford, 2012). The Ontario Court of
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Appeal did not, however, uphold Himel’s ruling on section 213(1)(c ), the
communicating law. This case proceeded to the Supreme Court of Canada on June 13,
2013. The decision at this highest court will determine the future of these laws for the
entire country. In the interim, despite the rulings at two levels of provincial court that
the current laws are unconstitutional, sections 210 and 212(1)(j) will remain in effect

pending the decision of the Supreme Court of Canada.

1.5 Situating My Study Within the Debate

In light of the degree of debate surrounding prostitution generally and Canada’s
procuring laws specifically, ideally, I would have conducted a study that examines
exactly how this law has been applied in Canadian courts. This would help inform
further debates and decision-making on the fate of the procuring law, and would help
determine whether it is, in fact, being used to target non-exploiters and legitimate
living arrangements. Unfortunately, this type of study would be very difficult to
complete, given the lack of consistent and publicly available data on arrests, charges
and convictions in procuring cases.

Nonetheless, the on-going dialogue on the procuring law produces another line
of inquiry. There is little agreement between lawmakers, government committees,
courts, activists, academics and other groups on what exactly constitutes a procurer or
procuring. Is ‘procuring’ another word for ‘pimping’ or is it interchangeable with ‘sex
work management'? [s a procurer a parasite or someone who lives with a sex worker?
What does it mean to be a procurer? Within the realm of debate on this topic matter,

stereotypes prevail, including that of the violent pimp as procurer. The concept itself,
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despite its specific origins in the wording of the criminal law, has moved out of the legal
sphere and into competing discourses on the ‘realities’ and regulation of the sex
industry and its various participants.

It would be difficult and perhaps unrealistic to try to create a complete
genealogy of the discourse on this concept. What is more feasible, however, is to break
down this broader conversation into contributing components. Therefore, in this
thesis, I examine the judicial contribution to this conversation. In consideration of the
unique position of the judiciary in interpreting the procuring law and passing
judgement on those who are accused of violating it, this thesis examines the ways that

criminal court judges have constructed the concept of the procurer in Canada.
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CHAPTER 2: THE RESEARCH LITERATURE

The purpose of a literature review is to situate one’s study within the existing
empirical research on a topic. Having illustrated what is already ‘known’ about the
topic matter, one then conducts their research and adds their own contribution to this
body of work. Ideally, I would use this literature review to survey the pre-existing
research on the various social constructions of the concept of ‘procurer’. I would then
position my own work in this body of literature. Unfortunately, this was not an option.
In my extensive review of the literature, | was unable to find any pre-existing research
specifically on my topic. I uncovered very few empirical studies that even referred to
procurers or procuring, perhaps because these are technically legal designations and
thus are more likely to appear in legal analyses than sociological research.10

Given this dearth of research, [ turned to the body of work that is closest to my
topic. In the first section of this literature review, I present the contemporary research
on sex work management and managers. Procuring, in its legal definition under
Canadian law, refers to the act of aiding, encouraging or profiting off the prostitution of
another person. The individuals whose actions are most likely to meet this definition
are those who have some personal or professional relationship with sex workers. Thus,
as I try to get at research on procurers and procuring, I come close with research on sex
work managers and others who may be criminalized under Canada’s procuring laws.

This body of work is primarily composed of studies specifically on prostitution that

10 . . .
| also conducted literature searches in the area of legal analyses and was unable to find any research that
examined judicial interpretations of procuring. However, as | discuss later in this chapter, | review empirical
research on judicial interpretations and contributions to ‘knowledge’ and discourse on other topics.
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make peripheral mention of the other individuals who become involved in the lives of
sex workers, including managers and intimate partners. However, I located a small
collection of studies specifically on sex work management and its criminalization and
the ways that other, non sex-working individuals may be captured under Canada’s
prostitution laws.

In the next section of this literature review, I present media analyses of sex work
managers. Much of this research is premised on the assertion that popular media
contributes to broader discourses on this population through the representation of sex
work managers in film, newspaper, music and so on. This work helps inform my own
research, both in its similarity in topic matter and its consideration of one way that
social institutions play a role in constructing knowledge on particular concepts or
populations.

The final section of this literature review takes a turn away from sex work
research and examines empirical and theoretical research on the judiciary as a site for
knowledge construction. This small body of work considers how judges, through the
judicial process, come to establish meaning and thus construct knowledge on particular
topics and populations. These studies resemble my own work in their examination of
judicial meaning making, and provide a useful epistemological and methodological base

on which to explore my own topic.

2.1 On Sex Work Managers (and other affected individuals)

The research literature that directly examines sex work managers is divided;

over half of the researchers in this area suggest they are studying ‘pimps.’ The
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remainder of these studies examine other manager-figures and third parties involved
in the sex industry, populations that have received considerably less attention from
academics. These other individuals are typically referred to as ‘madams’ or simply as
businesses. I divided the literature in this way in order to clearly articulate some of the

existing interpretations and understandings of this population.

Manager as Pimp

Faugier and Sargeant’s (1997) broad literature review in the area of pimping
highlights some of the contradictory claims within the literature on the identity of the
‘pimp.’ They first identify a common claim in anti-prostitution activism, that female
prostitutes are often victims of violent and coercive male ‘pimps.’ They further argue
that many anti-prostitution activists frame ‘pimps’ as using violence to control and
exploit women and girls (Faugier & Sargeant, 1997, p. 122). This perspective, which is
represented broadly within the literature, frames the identity of the pimp as male,
violent, controlling and in a position of power and coercion over exploited female
prostitutes.

A clear example of this perspective is found in the mixed methods study of Dalla,
Xia and Kennedy (2003), who interviewed 43 active sex workers who were looking to
exit the trade. Seventeen of their participants reported working for a ‘pimp’ at some
point in their lives. In this study, a ‘pimp’ is defined as a man who has “several women

»m

working for them in a ‘stable’”, and who has “sexual access to all the women” and
where physical violence is “frequently used to maintain power and control” (Dalla, Xia

& Kennedy, 2003, p. 1382).
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In a similar U.S. study, Williamson and Cluse-Tolar (2002) confirm this
particular identity of ‘pimp,’ based on interviews with six women who had worked for
a pimp and one working pimp.1! Their findings highlight coercive strategies used by
these individuals to bring women into the sex industry and to keep them financially
productive and under control. Their study also documents the use of violence and
emotional manipulation in order to keep women working.

A 1997 study by Hodgson is probably the most comprehensive Canadian
research completed thus far on ‘pimping’, and the findings further reflect this
understanding of pimps as violent and exploitive males. Hodgson (1997) presents a
comprehensive literature review, content analysis of secondary sources, field
observations and in-depth interviews conducted with 194 girls and women, to
illustrate the dynamics between “male street sex trade managers” and female street

prostitutes (p. 2). He also relies on “interviews, conversations and court testimony

from 28 different men” across Canada and the US who have reported being involved in

‘pimping’ activities (Hodgson, 1997, p. 20). The study focuses specifically on males?

working at street-level, controlling the actions and earnings of predominantly underage

females!3. As Hodgson (1997) acknowledges, this is a very specific type of management

relationship.
Based on his interviews, Hodgson (1997) formulates a typology of the ‘pimp,’

which includes a set of assumptions around the race, gender and social status of this

™ in this study, a pimp is defined as a man who controls and lives off the proceeds of one or more women
(Williamson and Cluse-Tolar, 2002, p. 1088).

12 Hodgson (1997), reports that the age of the male participants ranged from 15 to 37 at the time of their
interview or testimony.

'3 The female “prostitutes” interviewed for the study were between the ages of 12 and 27 at the time of the
interview. Of the 194 who were included in this study, 160 of them were under the age of 18 (Hodgson,
1997).
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population. “Societal and street imagery appear to display a romanticized concept of
young black males” as the natural candidates to fill the role of street pimp and in doing
so achieve cultural status that is unavailable through more conventional means
(Hodgson, 1997, p. 93). Hodgson’s (1997) observations corroborated this social
typology, finding that young, black males coming from low socio-economic
backgrounds dominated the street “management” trade, particularly of underage
females, while older, white males tended to run the ‘higher end’ of the commercial sex
trade, such as escort agencies. Hodgson (1997) argues that the visible nature of the
street trade, compounded by the more coercive and often violent measures used to
maintain control over underage sex workers, makes these particular “pimps” most
prone to police detection and arrest.

In contrast to these findings, Faugier and Sargeant (1997), who use their
literature review to present multiple perspectives on the topic, acknowledge that this
predominant identity of ‘pimp’ as street-wise, male, violent and coercive may be the
residue of a long-standing stereotype.l* These cultural stereotypes, they argue, often
simplify the relationship between parties, which is not always as straightforward as
female victimization and male violence. Like Shaver (1996), Faugier and Sargeant
(1997) suggest that a ‘pimp’ could be a person linked to a sex worker’s social network,
a romantic partner, a form of protection, or something in between.

In a more recent Canadian study, Jackson et al. (2009) conclude with similar
findings on the often-blurred relationship(s) between pimps and sex workers. The

researchers examine sex workers’ perceptions of how their intimate relationships

14 However, Faugier and Sargeant (1997) do not deny the existence of violent or exploitive pimping
relationships.
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affect their overall health and well-being. In their interviews with 16 participants, (half
sex workers and half partners), they found that sex workers sometimes struggled with
a blurring of boundaries between romantic partners and “pimps” or managers. In many
cases, sex workers lived with their partners and in some cases supported them
financially, which would technically make their partners vulnerable to criminal charges
for living on the avails of prostitution.

Participants in this study “spoke in very derogatory terms about [their
conception of] ‘pimps’, and partners were discussed as different and separate...”
(Jackson et al,, 2009, p. 40). Just as in Faugier and Sargeant’s (1997) work, few specific
characteristics are provided on the ‘pimp.” However, the one identity of pimp as violent
exploiter is challenged by evidence from sex workers with romantic partners who may
meet some of the stereotypical pimping criteria, but who do not consider their partners
to be pimps.

Studies conducted in the United Kingdom by McDowell (2009) and Bensen and
Matthews (2000) had very similar findings to Canadian research. Both acknowledge
the widely held belief that all sex workers, particularly those at street-level, are
violently controlled by pimps, but argue that the commercial sex trade is actually
regulated by a wide variety of management practices. Further, McDowell (2009) argues
that contrary to popular belief, the majority of sex workers in Britain are not controlled
and managed by pimps in the popular (i.e. violent and exploitive) sense of the word but
rather are self-managed, but may help support or contribute to finances in a
relationship with a romantic partner. However, as British law, which is very similar to

Canadian criminal law, captures pimps under legislation targeting anyone “living on the
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earnings of prostitution or exercising control over a prostitute,” there is the possibility
of including romantic partners and naming them as pimps. Bensen and Matthews’
(2000) examination of police vice squads in Britain re-affirm this now established grey
area in pimping dynamics, between ‘pimp as exploiter’ and ‘pimp as partner.’

Hoigard and Finstead, in their 1986 Norwegian study, similarly challenge the
single reigning definition of ‘pimp’ and encouraged the twenty-six sex-working women
they interviewed to identify what they perceived a pimp to be. There was a lack of
consensus on ‘pimp,” both from the women interviewed and from the researchers’
analysis of the 65 reported cases of “pimping” found in the Oslo Police Department
records for the period of 1968 to 1982. This culminated in the researchers creating

» o«

several categories to discuss pimps, including “non-violent boyfriend pimps,” “violent
boyfriend pimps,” and “stable pimps” (Hoigard & Finstead, 1986, p. 155).15

Despite the common use of the label ‘pimp,” several typologies emerge from
these few studies on pimping. The discourse within this small breadth of empirical
work frames pimps as violent and controlling men, as romantic partners, as business
partners or as all of these things. Further, ‘pimps’ can operate on or off-street level. And
while much of the other empirical work reviewed here does not provide specific
demographic information, there is no indication that the ‘pimp’ demographics
identified in Hodgson’s (1997) study, which frames pimps as young, black males of low

socio-economic status, are representative of all management relationships, particularly

for Canada. The major resonating characteristic in the academic discourse on pimping

15 Despite their recognition of several ‘pimp’ types, Hoigard and Finstead (1986) maintain the word ‘pimp’ and
do not acknowledge any other management relationships, such as, for example, a ‘non-violent boyfriend’ who
also operates as a manager.
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is the ‘pimp’ as male, while other characteristics such as violence and exploitation, are

challenged by researchers who make contrary claims.

Manager as Madam

The second most prominent manager-figure represented in academic inquiry is
the ‘madam,” who is typically framed as an older woman and ex-prostitute, in charge of
a house of younger sex workers (Goldstein, 1983). Heyl’s (1979) ethnography was the
only comprehensive examination of ‘madams’ located in my review of the academic
literature. Heyl documents the life of one woman who worked for over thirty years,
first as a sex worker and then as a ‘madam’ or manager in a number of American
brothels.

The subject of this ethnography is white, middle class and female. The story
outlines the obstacles and developments in this one woman'’s life, starting from her
departure from her family home at age 15, to her being ‘turned out’ into the world of
prostitution and moving between brothels and independent working arrangements for
many years. The ethnography details both her business practices as well as her
personal life experiences, including the violence she both experienced and perpetrated
against romantic and/or business partners and several stints of incarceration that she
served. Interestingly, the ethnography also details the involvement of various ‘pimp’
figures in the life of the main subject, first in terms of her personal participation in
prostitution and subsequently in her business-relationship with a pimp who supplied
her with prospective employees.

As the subject of the ethnography transitions out of prostitution herself, and
into a position as a full-time “madam” running a brothel, the arrangement of her
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business is discussed in detail, including the mechanisms she used to recruit, hire and
train other women to become sex workers. The relationship between the madam and
her employees is described as “professional,” where employees worked in house and
apartment brothels by choice, and not by violence or coercion. The ethnography also
highlights the pleasure this woman took later in life, in using all of the knowledge and
skills she had acquired over the course of a career, and applying it to run a successful
business and to teach other women how to be safe and successful in the sex industry.
Heyl's (1979) ethnography, despite its age, is still unique in its level of detail regarding
personal experience and career trajectory in the prostitution industry.

An American study by Goldstein (1983) examines the concept of occupational
mobility in the prostitution industry; specifically, prostitutes becoming madams. A
madam is defined in this study as “a woman who acts in a supervisory role vis-a-vis
two or more prostitutes and who supplies these prostitutes with customers for which
she receives a percentage of the fee” (Goldstein, 1983, p. 269). Goldstein examines six
cases in this study, and makes a particular distinction between madams and other
management-types (such as ‘pimps’) by emphasizing that the relationship between
madam and employee is business-only.1¢ All six women included in the study describe
an early-life entry into prostitution and then a relatively quick transition into work as a
madam due to high volumes of demand and a talent for organizing other women.
Accounts of work as a madam include both operating a permanent house or apartment
(traditional brothel), as well as operating a “phone business,” where the madam

arranges meetings between customers and a steady group of sex workers in her

16 This, as Goldstein (1983) states, is in contrast to the blurred romantic boundaries often found between pimps,
boyfriends, romantic partners and sex workers.

31



employ. None of the relationships are described by Goldstein (1983) as violent or
coercive but rather as efficient businesses.

The only other source located specifically on madams is a series of
sensationalized historical accounts of “Pistol Packin’ Madams” of the Old West (Eriss,
2006). The women portrayed in these stories all worked as brothel managers or
owners. In contrast to the generally negative depictions of pimps in academic research,
the women in these stories are portrayed as folk-heroes, who were revered in their
time for both defying the expectations of female behaviour, and providing a high-end,
professional working environment for other women looking to work in the sex trade.
The resonating characterization of ‘madams’ in Eriss’ (2006) work, which is also
reflected in Heyl’s (1979) ethnography and Goldstein’s (1983) research, is that the

‘madam’ is white, middle class and female.

Manager as a Business Structure

There is a small body of research that focuses primarily on the experiences of
sex workers but which includes peripheral mention of the management side of
prostitution. This includes some description of management practices and sex workers’
experience with management structures. Typically, these descriptions are in reference
to off-street management schemes, such as the role of landlords for escort agencies and

massage parlours, which are framed as business-management relationships.1?

| use the term ‘business structure’ here, as the researchers in this area do not use one specific label to
discuss sex work managers, and indeed do not typically refer to any one individual as a manager. Rather,
managers in this body of research are typically discussed and characterized as faceless businesses.
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In 2005, Lewis et al. conducted a Canadian study examining sex workers’
negotiation of risk on the job. Sex workers generally reported feeling safer working in
off-street venues, typically because of the presence of other workers and of
management and support staff. However, workers also reported that managers and
owners often required workers “to perform certain types of services regardless of their
preferences or well-being,” leading to feelings of victimization or risk (Lewis et al.,
2005, p. 163). Thus, there were mixed reports on feelings of satisfaction with the
management relationship, though no reports of direct victimization by management.

Benoit and Millar (2001) examined the victimization experiences of both on-
street and off-street sex workers. The majority of participants reported feeling safer
working off-street, but also claimed to have lower levels of control over the type of
client they would accept or the type of service they would provide. Pivot’s (2006)
examination of the experiences of sex workers and the impact of the law found similar
results to Benoit and Millar (2001). They claim that sex workers often moved indoors
to avoid violence experienced more frequently on the street. However, participants
reported that they had less control over the types of services they offered and the
clients they received, typically because of the requirements set by the management.

In 2008, Casey and Phillips examined the indoor sex industry in Victoria, British
Columbia. The researchers completed 47 individual, semi-structured interviews with
indoor sex trade workers in order to understand the demographics of the indoor
population and the level of satisfaction with work. Participants reported mixed
feelings about their agencies and employers, highlighting positive relationships with

bosses and high levels of self-determination in their work but dissatisfaction with the
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pay structures of agency work, such as giving up high percentages of earnings to the
agency.

These mixed findings are further reflected in a 2010 study conducted by
POWER, an Ottawa-Gatineau based sex workers’ rights organization. The researchers
interviewed 43 adult sex workers in the Ottawa-Gatineau region, who reported on the
specific challenges they face working in the sex industry. Participants’ feelings on their
relationships with managers and other third parties are mixed; some reported positive
experiences working for agencies and bosses, and benefits such as greater stability in
their clients and increased safety and security (POWER, 2010). However, similar to
other studies, the researchers found some participants were dissatisfied with paying
high fees in exchange for ‘management services,” such as booking clients and providing
drivers.

Overall, few studies were identified that specifically research sex work
managers, outside the designations of ‘pimp’ and ‘madam.’ Typically, only peripheral
references are made in these studies to “management structures” or agencies, which
tend not to focus on any one person but on the organization as a whole. The significant
exception to this dearth of research on sex work management (in Canada in particular)
is the report released in March 2013 by Bruckert and Law!8, which focused specifically
on ‘third parties’ in the commercial sex industry.

Bruckert and Law’s (2013) study was released close to the completion of this

thesis. However, it was necessary to return to the literature review and include their

'8 Bruckert and Law’s (2013) report, Beyond Pimps, Procurers and Parasites: Mapping Third Parties in the
Incall/Outcall Sex Industry, was written based on findings from the larger ‘Rethinking Management in the
Adult and Sex Industry Project,” a three-year study funded by the SSHRC and undertaken by Christine
Bruckert, Patrice Corriveau, Colette Parent, Maria Nengeh Mensah and Leslie Jeffrey.
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study, as a significant contribution of sound, empirical research on management and
other third party relationships in the adult sex industry. In-depth interviews were
conducted with 50 individuals who work/have worked as third parties in the sex
industry in the Maritimes, Quebec and/or Ontario since 2000. Following this first stage
of data analysis, they conducted focus group interviews with 27 sex workers who
work/have worked for or with third parties.

The focus of the study was on mapping these relationships; in essence, drawing
out participants’ knowledge and experience on the dynamics of third party business
relationships in the sex industry. In brief, the study found that sex workers utilize a
wide variety of organizational models for selling sexual services in Canada with the
participation of a third party. The study also found that third parties take a variety of
forms, from drivers to massage parlour managers to advertising agencies and more.

In this finding on the complexity of third party relationships, the study touched
on the abundance of persistent stereotypes surrounding third parties and the sex
industry, the most prominent being that of the pimp as the violent and coercive villain
who is intrinsically associated with all forms of prostitution. According to Bruckert and
Law (2013), the prevailing stereotype presents third parties as “individuals who
always manipulate, exploit or victimize sex workers” and “sex workers who labour for,
or with, third parties as necessarily manipulated, exploited and victimized” (Bruckert &
Law, 2013, p. 85). However, by presenting their results on the complexity of third party
relationships operating in Canada, including those that are mutually beneficial and
consensual, the study both recognizes and challenges those dominant discourses and

stereotypes. Further, according to the researchers, their findings provide a counter-
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discourse to the stereotypical story of the pimp-victim relationship (Bruckert & Law,

2013, p. 83).

2.2 On Media Analyses of Sex Work Managers

The capacity of the popular media to contribute to ‘common knowledge’ within
the public is widely discussed in media studies on representations of crime and
deviance (Hallgrimsdottir, Phillips and Benoit, 2005), with varying arguments on the
actual capacity of the media to impact public understanding. Some researchers have
examined media portrayals of crime and criminalized populations and made assertions
about the impact of these portrayals on both public perception and public action.1?
More recently, an emerging body of work has challenged the assertion that there is a
simplistic and linear relationship between media portrayals of crime and public
knowledge or opinion (see Doyle, 2006).20 Nonetheless, popular portrayals of any
phenomenon or population contain a set of claims that are produced for public
consumption. Newspapers, films, television shows and other forms of media have all
portrayed the commercial sex industry and its participants in different ways, and in
doing so, have made various claims about the ‘realities’ of the industry. Each of these
portrayals represents a contribution to a broader discourse on prostitution and its

participants.

19 See, for example, Freedman’s (2002) study of violence in the media and its effects on aggression, or Heath
and Gilbert’s (1996) analysis of the effects of mass media on fear of crime.

20 Doyle (2006) challenges the assertions made by a number of researchers that media representations of
crime, violence, aggression and so on, will cause increases of this behaviour in the public. Instead, Doyle
makes a more tempered claim, acknowledging that media representations can be argued to contribute to
‘public knowledge’ or discourse on that topic, but that researchers should not assume a direct relationship
between media portrayal and public action.
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Hallgrimsdottir, Phillips and Benoit (2005) compared newspaper portrayals of
sex workers to the personal accounts of sex workers’ lives and experiences in Victoria,
British Columbia. The researchers emphasize the importance of examining the popular
media as a mechanism of identity creation for marginalized groups. Various forms of
media, such as newspapers, serve as the predominant source of information to the
general citizenry on an otherwise clandestine population (Hallgrimsdottir, Phillips &
Benoit, 2005, p. 267). Thus, by presenting a particular image of ‘prostitute’ or ‘pimp,’
for example, the media contributes to popular understandings of these individuals.

In brief, the findings from this study suggest that newspaper accounts focus
almost exclusively on street-level sex work, where women and girls are portrayed as
coerced or exploited sex workers and men appear only as clients, pimps or law
enforcers (Hallgrimsdottir, Phillips and Benoit, 2005, p. 269). The ‘pimp’ is the only
manager figure to appear in any of the newspaper articles examined for their research,
and he is presented simply as male, violent and dangerous. In essence, according to
their findings, the ‘pimp’ is constructed primarily as a source of risk and exploitation to
female sex workers.

In a subsequent study released in 2008, Hallgrimsdottir, Phillips, Benoit and
Halby examine the representation and stigmatization of sex industry work in
newspaper narratives from 1870-1910 and 1980-2004 in Victoria, BC. Hallgrimsdottir
et al. (2008) describe the media as a popular source of publicly consumable
information, recognizing that what is “known” about the sex industry and its
participants is constructed knowledge and part of a broader discourse, to which

newspaper narratives contribute. Further, their study acknowledges the legitimizing
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effect of discourse, and states “in addition to making possible what can be known
concerning sex work, newspaper narratives (as a modality of discourse) have
historically constructed and continue to construct sex work in ways that legitimate
certain techniques of speaking about and intervening in the industry” (Hunt, 2002, as
cited in Hallgrimsdottir et al. 2008, p. 120).

While the focus of their study was not specifically on third parties or procurers,
their findings suggested that in the earlier period examined, prostitution itself was
presented as something to be contained from “decent society” and that sex working
women were constructed as a source of contagion (Hallgrimsdottir et al. 2008). The
narratives offered in the more recent collection of newspaper coverage were
predominantly what the authors deemed “risk and slavery narratives,” where young
girls were portrayed to be at constant risk of abduction and sexual exploitation at the
hands of “predatory pimps” (Hallgrimsdottir et al., 2008, p. 130), an apparently
common character in media portrayal of the sex industry.

Another study by Campbell (2006) examined cinema portrayals of the sex
industry over the last century, within Western Europe and North America. Like
Hallgrimsdottir, Phillips and Benoit (2005), Campbell (2006) identifies the importance
of examining media representation as one method of identity construction, and argues
that multiple social interactions, such as shifting public opinions and trends, influence
the particular characterizations that are portrayed in cinema. The analysis found a
range of character-types meant to represent the prostitute and ‘pimp’ within cinema.
The most frequent portrayal in cinema, according to Campbell’s findings, is that of the

“spirited woman or girl” who is talked or tricked into prostitution by a coercive pimp
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(p- 341), where the pimp is portrayed as dangerous and parasitic. This discourse of the
pimp is by far the most prevalent within the films examined in this study. In a few
instances, non-violent boyfriends were portrayed in films as playing a pseudo-
management role, but Campbell suggests that this narrative was rare.

Campbell further identifies a trend in the Hollywood “Blaxploitation” of the
1970’s, which made a “familiar figure of the flashy black pimp running a stable of sexy
women slavishly devoted to him” (p. 343). Several popular films of the 1970’s and
1980’s portrayed the pimp as a young, good looking and manipulative black man,
which Campbell suggests was a common representation during those times. This
racialized depiction of the young, black pimp is widely, if briefly, noted in the critical
literature. And as noted in my background chapter, both Grittner (1990) and McLaren
(1986), in their historical accounts of the development of modern prostitution laws,
document the wide use of popular media to paint a picture of a racialized villain

preying on innocent, white women.

2.3 On the Judiciary as “Meaning Maker”

In this final section of my literature review, I turn away from the sex work
research and survey the body of literature that examines the judiciary as a venue for
‘meaning making.’ As I note, there is no pre-existing work in this area on the procurer
as a product of judicial knowledge construction. However, I use this body of literature
as a base on which to situate my own research, which is grounded in similar
epistemological understandings of social constructionism that frame the judiciary as a

powerful mechanism to create and/or contribute to social meanings.
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The empirical research on judicial decision-making tends to be outcome-focused,
and predominantly concerned with building “rational” models that will predict judicial
behaviour. The most common focus of such research is on how legal and extra-legal
factors or characteristics, of both judges and litigants, may affect the outcomes of
criminal and civil cases. For example, Rollins (2002) conducted a statistical analysis of
HIV-related case outcomes as they related to the overall demographics of the case, the
individual characteristics of the judge and litigant and the specific language used by the
judge.

A similar study by Lindquist and White (1989) examined the outcomes of
prostitution-related cases, including each case’s disposition, sentence type and
sentence length. Lindquist and White (1989) concluded that the individuals most likely
to be found guilty of prostitution offenses were women, repeat offenders and
minorities, who also received the harshest sentences. Similar studies have been
conducted in the areas of judicial racism (Lopez, 2000) and judicial decision making for
contentious topics such as pornography and obscenity (Gewirtz, 1996).

The second body of judicial research I include here examines specific narratives
used by judges in criminal cases. These studies are more process-focused and examine
the language used by the judge to frame each case and theorize on the connection
between dominant societal narratives and those that are re-created in the courts. The
most common topic of interest in this body of research is sexual assault, and the
narratives used by judges to frame both the act of “rape” and sexual assault victims.

In Fuller’s (1995, p. 150) study of the “social construction of rape,” she first

presents several dominant explanatory theories of rape, which have emerged from the
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sciences, social psychology and popular culture. She then examines the judicial
discourse on rape in appeal court case transcripts, and finds that several of these
dominant explanations of rape are duplicated in court cases, which in some cases place
blame on the victims for their assaults. A similar study by Burns (2004) examines
judicial understandings and narratives of gender, sexuality, sex and rape in sexual
assault cases in Japan. Like Fuller (1995), Burns (2004) considers how dominant social
narratives and stereotypes regarding rape may permeate the courtroom and enter into
judicial decision-making.

While sexual assault appears to be a common subject to examine in this body of
research (see also Binder, 1995; Kaspiew, 1995), other studies have examined judicial
narratives surrounding motherhood (Fegan, 1996), race and gender (Espinoza, 1996),
and domestic violence (Crocker, 2005). The research in this area adds to a body of
theoretical work on the power of “legal storytelling” or narratives, which emerged from
the Critical Legal Studies movement of the early 1980’s (Burns, 2004, p. 86). Legal
narratives are particularly important to consider as “like any social practice, they are
likely to reflect, sustain and reproduce dominant cultural meanings and power
relations” (Burns, 2004, p. 86). In other words, judicial narratives help create and
reflect constructed cultural meanings (Burns, 2004; Fegan, 1996).

The research in this area typically only goes so far as to examine how dominant
social narratives are replicated in the courts. The empirical research most informative
for my own work is that which theorizes on the power of the judiciary and the courts to
both re-create dominant social meanings and produce new meanings. To illustrate this,

I conclude this chapter with a review of several empirical studies that consider how the
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judiciary can both replicate dominant social narratives as well as contribute to ‘new’
meanings of legal concepts and identities of particular populations.

The most common focus in this area of research is on how the judiciary
establishes the meanings of both legal and non-legal concepts. Boyle (1994), for
example, explores the ways the judiciary has “grappled with, and come to define the
nature of sexual assault” (p. 136). Boyle (1994) centres the judiciary as a source of
construction of legal concepts and in her analysis emphasizes the power the judiciary
has to take the broad framework of the Criminal Code and to create specific meanings
out of it.

In a more comprehensive examination of a similar topic, Los (1994) examines
the judiciary as a source of construction for the concept of ‘rape’ in the 1980’s.

Like any other crime, rape is socially constructed. It has been assigned different

definitions across time, space and diverse cultures, and it is being constructed

daily through multiple interpretations by the victims, police, lawyers, juries,

judges, the mass media and many other actors and agencies (Los, 1994, p. 20).
Los (1994) frames the concept of ‘rape’ as fluid, and examines the judiciary specifically
as an important source of meaning construction. In her analysis, Los (1994) documents
the evolution and change in sexual assault law through the judiciary, arguing that
because the judiciary has been dominated by men, it concludes that the laws are more
likely to reflect the interests of men.

Phillips and Grattet (2000) build a more comprehensive theory of this process
of judicial construction of meaning in their analysis of the establishment of the legal
meaning of ‘hate crime.’ The researchers track changes in judicial rhetoric across 38
U.S. appellate court opinions from 1984 to 1999, which consider the constitutionality of

hate crime legislation (2000). Though their empirical focus is on hate crime, the more
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central focus of their article is on building a theory of how the judiciary comes to
establish the meanings of particular concepts, a process they refer to as “settling” (p.
568). The judiciary is framed as a source of social “meaning making” in constituting
legal categories or concepts, which then move outside the courtroom and come to be
accepted into broader social knowledge.

Phillip and Grattet’s (2000, p. 570) analysis is grounded in a theoretical
understanding of “moderate” social constructionism, which suggests that categories or
meanings are “fluid, encompassing different content across time and space.” Through
this understanding of social construction, they challenge the notion that any legal
concept is fixed or self-evident, and thus suggest it is worth investigating how
particular legal meanings emerge and evolve. In their conception of “settling,” Phillips
and Grattet (2000, p. 572) borrow Berger and Luckmann’s (1966) notion of
institutionalization, which refers to the process by which forms of social action and
meaning become widely accepted as “correct” or taken for granted. Essentially, the
more institutionalized or “settled” a concept is the less explaining is needed to justify
its applicability to the situation.

Phillips and Grattet’s (2000) work helps situate my own, illustrating the power
of the judiciary to operationalize the law and institutionalize particular meanings, both
within the courts and within broader society. Additionally, the “moderate” conception
of social constructionism utilized by Phillips and Grattet (2000) is informative for my
own work, as it is premised on the notion that the judiciary have the power to
construct not only legal meanings, but also particular identities or populations.

Richman’s (2002) research on the judiciary examines the formation of parental
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and sexual identities in child custody cases and is premised on the notion that the law
and courts play a role in shaping social meanings. “Just as the social world necessarily
influences the making and interpretation of law, the law has the ability to influence,
whether coercively or subtly, our social existence” (Richman, 2002, p. 286). Richman
frames the judicary as the body charged with interpreting and applying the law, and
thus as an important and legitimate source of meaning making.

The focus of Richman’s (2002) analysis is the family law courts, and she
examines 235 appellate court decisions from the United States from 1952 to 1999,
where one or more parents were identified as homosexual. The judges in these cases
engage in “discursive processes that create legal and social meaning and, either
explicitly or implicitly shape and redefine the identities of gay and lesbian parents”
(Richman, 2002, p. 288). Thus, the concept of identity formation is central to Richman’s
analysis and she looks to how judges discursively construct what it means to be “gay,”
“lesbian,” a “good parent,” a “bad parent” and so on. Richman (2002) utilizes a critical
content analysis of judicial decisions, and in her analysis illustrates several recurring
characteristics that come to be associated with these various identities.

This review of the literature provides a base on which to build my own research,
both in terms of concepts of interest and in my epistemological and methodological
approach. In the following chapter, I start by outlining the epistemological assumptions
that helped guide my study. My approach to this topic matter is grounded in theories of
social constructionism, the assertion that the knowledge and understandings we have
are constructed through a perpetual dialectical process of claims-making. I then draw

on Michel Foucault’s theory of power-knowledge, to explain the concept of discourse
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and how discourse is a key component through which knowledge is (re)produced. In
this chapter, I also introduce several other key theoretical concepts that help guide my
analysis. Following this, [ outline the procedures followed in conducting my discourse
analysis, including the data set, sampling procedures, and the multiple stages of coding

and analytic procedures used on the data.
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CHAPTER 3: EPISTEMOLOGY, METHODOLOGY AND
RESEARCH PROCEDURES

The research question guiding this thesis asks How have judges discursively
constructed the ‘procurer’ in Ontario courts? In the following, I discuss the steps |
followed to answer this question. I first discuss the foundations of social
constructionism, which proposes that human knowledge and ‘facts’ are not a direct or
natural reflection of our one ‘reality,” but are rather perpetually (re)constructed in a
process of social interaction (Lock & Strong, 2010). Building on this perspective, I
discuss the role of discourse as a means of (re)producing knowledge(s). I then
incorporate Michel Foucault’s theoretical work on the relationship between discourse,
knowledge and power. At this stage, I also discuss some additional theoretical concepts
surrounding gender and gender roles and regulation, which help shape my analysis.

Following this, I discuss Foucauldian discourse analysis as my guiding
methodology. This particular approach to research draws on Foucault’s conceptions of
discourse, knowledge and power, and involves systematically asking one’s data a series
of questions in order to uncover a history of discourse on the topic. I discuss my
specific operationalization and use of this methodology and then outline the specific
procedures undertaken to conduct my analysis, including the data collection process,
data source, search procedures and case selection. Following this, I outline the
procedures followed in conducting my discourse analysis, including the formulation of

questions, operationalization of key terms and the multiple stages of coding and

46



analytic procedures used on the data. I conclude with a brief discussion of the

limitations of these choices.

3.1 Epistemological Assumptions

3.1.1 Social Constructionism and the Production of ‘Judicial’ Knowledge
According to Burr (2003), there is no single, reigning definition to describe
social constructionism. Instead, Burr (2003, p. 3-5) outlines a set of key assumptions
and suggests that any approach, which has at its foundation one or more of those
assumptions, can be said to fall under social constructionism. First, social
constructionism takes a critical stance towards taken-for-granted ‘knowledge,” and
challenges the view that conventional knowledge is based on objective, unbiased
observation of the world. Second, the ways we commonly order or understand our
world are viewed as “historically and culturally specific” (p. 4).21 Third, our
‘knowledge’ is not derived as a direct reflection of reality, but is rather created through
various social interactions. Therefore, what we regard as ‘truth’ “may be thought of as
our current accepted ways of understanding the world” (Burr, 2003, p. 4). Lastly,
knowledge and social action are seen as intertwined. In this sense, particular
understandings of the world are paired with particular actions, and ‘knowledge’ is
often used to sustain and justify some patterns of social action while excluding others

(p- 5). This relationship between ‘knowledge’ and action is not always linear or clear-

21 . . . . . . .
For example, the designations we use in biology to order the animal kingdom are only one way of doing so,
and incorporate a particular set of beliefs and understandings that are reflective of our time and place.
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cut, but the basic understanding is that particular versions of knowledge or truth

produce or allow for particular outcomes, actions or effects.

Burr (2003) suggests that this social constructionist view of knowledge
production is intricately linked with the concept of discourse. Conventional
understandings of discourse frame it as a dialogue or conversation between people
(Howarth, 2000). However, a discourse, in the critical sense, is more than a
conversational exchange between individuals. This critical conceptualization of
discourse is rooted in the social constructionist assumption that there are always
alternate or competing versions of events or issues that are specific to time and place. A
discourse then is more than just talk about an issue but is “a particular picture that is
painted of an event, person or class of persons, a particular way of representing it in a
certain light” (Burr, 2003, p. 64). Thus, there will naturally be competing discourses on
a variety of topics, issues and populations, and “these various, different and sometimes
contradictory ways of speaking about a topic or issue come together-... to build up a
picture or representation of the issue or topic” (Carabine, 2001, p. 268). This occurs
within a continual and fluid process, where any discourse will define and establish
what is ‘truth’ at a given moment and may either complement or seek to invalidate
other accounts or representations of that issue (Carabine, 2001, p. 268).

The ‘knowledge’ produced and perpetuated through this discursive process has
real and tangible consequences. Carabine (2001, p. 268), in her interpretation of
Foucault’s work on discourse, suggests that discourses are always productive. That is,
the way we speak about and represent topics leads to the possibility of actions and

tangible consequences. Discourses are constitutive in their own right, and construct a
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particular version of any topic or event as real (Carabine, 2001, p. 268). As a result, the
way that particular populations, issues or ideas are discursively shaped and presented
produces real effects.

For example, the topic of drug use is portrayed in very different lights
depending on the source of information. Popular news media may represent illicit
drug-using individuals as criminals or lawbreakers, drawing on discourses of law and
order and morality, whereas health-oriented organizations may represent drug users
as citizens struggling with addictions and in need of public health intervention. Each
representation draws on a very different set of discourses to paint a particular picture
of the issue, and each representation produces a very different set of consequences for
the population of drug-using individuals. Whereas the ‘criminal’ representation may
produce a broadly negative social stigma, the ‘public health’ representation, which also
carries a certain stigma, may lead to the development of alternative social policy on
health interventions for addiction.

If we conceptualize this process of ‘truth’ production as a competition between
different versions of an issue or topic, some versions will hold more legitimacy than
others, and may have a greater tendency to be seen as ‘common knowledge’, ‘truth’ or
simply “the way things are” (Burr, 2003, p. 67). Returning to the example of drug use,
consider where the general public gets the majority of their information on the topic.
How much and what type of coverage does the popular media devote to drug use
versus public health organizations? How likely is the general public to receive the same

degree of coverage from each of these competing sources of discourse? In this sense,
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the popular media might be better positioned to have their version of the topic

dominate public discourse or have their version of events accepted as ‘truth.’

Michel Foucault’s work on power/knowledge draws heavily on this concept of
competing discourses and the production of knowledge as an exercise of power.
Although Foucault rejects the notion that one organization or institution ‘holds’ more
power than another to produce ‘knowledge’ or ‘truth’ (Foucault, 1977), his work
suggests that some individuals and institutions are better positioned or situated to
have their version of events accepted as truth. In the next section, I discuss Foucault’s
work on power/knowledge. Building on the concepts of social construction and
discourse, I examine Foucault’s conception of the production of knowledge as an

operation of power and draw this theoretical work together with my own research.

3.1.2 Positioning the Judiciary with Foucault’s ‘Power-knowledge’
Foucault devoted much of his writing to reworking dominant conceptualizations
of power and control, which factor significantly into his analysis of the relationship
between power relations and the production of knowledge. In an historical analysis of
power relations, Foucault suggests that dominant operations of power have shifted
from a form of social control based solely on sovereignty to a more disguised form of
power that operates through all social relations (Seidman & Alexander, 2001). Foucault
characterized ‘sovereign’ power as a method of control in a society where authorities at
the top overtly controlled the actions of the majority at the bottom (Foucault, 1972, p.
122). This operation of power is illustrated in the relationship between a king and his

subjects, and is, in part, premised on the notion that power is something that is
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possessed by some and used to dominate others (Fendler, 2010). In opposition to this,
Foucault has argued that in modern times, this conceptualization of power is
inadequate to analyze the multiple power relations that now operate at all levels of

society, between individuals and institutions.

For Foucault, power is something that is exercised by all people and all
institutions, but is not held (Foucault, 1977, p. 26). In this sense, he rejects the notion
fundamental to Marxism that power is possessed by those at the top and used to
oppress particular populations (Scott, 2008). Instead, Foucault theorized that power
characterized all social relations, as all individuals subtly control their own conduct

and monitor the conduct of others (Foucault, 1977, p. 27; Scott, 2008; Fendler, 2010).

One of the most prevalent relations of power that Foucault theorized was power
exercised through the (re)production of knowledge. Foucault conceptualizes power
and knowledge as mutually constitutive, and argues that power is exercised through
the production of knowledge, as the knowledge we produce has consequences for the
actions we are able to take (Barker, 1998). According to Foucault, there is no power
relation without the “correlative constitution of a field of knowledge, nor any
knowledge that does not presuppose and constitute at the same time power relations”
(Foucault, 1977, p. 27). Knowledge does not hold one solid or tangible existence but is
rather continually re-shaped through systems of communication and discourses.22

Foucault was particularly interested in disciplinary knowledge, which he refers to as

22 Though Foucault does not actively identify with social constructionism, there are clear similarities between the
assumptions he makes in his theories about ‘produced knowledges’ and the fundamental assumptions of
social constructionist thought.
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the ‘information’ or ‘facts’ created by disciplines such as psychiatry and medicine
(Seidman & Alexander, 2001).

For Foucault, disciplinary knowledge referred to particular discourses utilized
within the disciplines, where a discourse is defined as the product of collective
thoughts and actions that frame an issue or population in a particular way (Carabine,
2001). There is nothing universally ‘true’ in a discourse; rather, it is a particular way of
thinking or version of events accepted in a particular context of time and space
(Fendler, 2010). For example, there is a dominant discourse surrounding gender
identity and acceptable/expected roles and behaviours for men and women in Western
society. There is nothing inherently ‘true’ in the traditional gender roles assigned to
each sex, it is simply the most prevalent conception of gender in our given time and
space. There is no permanent divide between accepted and excluded discourse or
dominant and dominated discourse (Foucault, 1978, p. 100). Instead, Foucault
conceptualized discourse as a perpetual, dialectical process offering competing
versions of truth or reality, which hold corresponding consequences for the topic

matter or population of interest.

The particular significance of a discourse for Foucault was that it has
implications for how individuals or groups of people can live their lives and what may
be done to them in the name of knowledge or truth (Burr, 2003, p. 76). For example,
modern discourses within psychiatry now frame what was previously thought of as
demonic possession as schizophrenia, a mental illness. The fact that this is now deemed
an illness justifies a particular set of consequences for the ‘treatment’ of an individual

exhibiting these symptoms (Howarth, 2000). Thus, discourses have consequences both
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for how we think about particular issues and populations, and for how we may act or

are acted upon.

Within these different bodies of ‘produced knowledge,” some versions of events
or populations will have a greater tendency to be seen as more legitimate or ‘truthful’
than others (Burr, 2003, p. 67). These might be thought of as ‘dominant’ discourses,
which are no more ‘true’ than any other, but which seem to hold a more legitimate
claim to truth for a given time frame, until they are further developed or replaced by
another version or explanation. For example, in Western society, medical explanations
for illness hold more legitimacy than religious or spiritual explanations, although this
was not always the case. In his work on discourse and power-knowledge, Foucault does
not explain specifically why some ‘versions of the truth’ are more accepted than others.
However, in his analysis of power relations and the production of knowledge, he does

talk about positioning.

Different social positions (for both individuals and institutions) allow for the
exercise of different degrees of power (Feder, 2011). For Foucault, one cannot say that
one institution holds more power than another. However, one can say that a particular
individual or institution is in a better position to exercise that power and have their
‘versions of events’ accepted as truth. As Feder (2011, p. 59) states, “It is not that the
individual in one or the other of these positions “is” powerful ... but that different
positions individuals take up or are assigned afford specific arenas for the exercise of
power.” Foucault’s conceptualization of discourse and its relationship to the exercise of
power and production of knowledge provides a unique framework to examine the
positioning of the judiciary.
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3.1.3 Situating My Project Within This Epistemology

Though Foucault was focused on the capacity of the disciplines to create
knowledge and contribute to dominant discourses, [ have expanded this analysis to
examine how the discourse drawn upon by judges can serve an important knowledge-
producing function. The judiciary is not a ‘discipline’ in the sense that Foucault
conceived of it and thus will not produce the type of knowledge and corresponding
action that Foucault considers in his analysis of disciplinary knowledge. However, the
court process, which is guided by a judge, is an apparatus designed to apply the law.
Thus, rather than producing a set of claims about what is mental illness and what is
appropriate treatment, for example, the judiciary produces a set of decisions that
divide populations into particular categories and designations. Further, within their
decisions, judges use particular language and imagery to represent the individuals and

issues that come through the courts.

Such determinations carry both specific and general consequences, as Foucault
stipulates in his assertion that the production of knowledge is a key operation of power
with corresponding actions or effects (Carabine, 2001). For someone convicted as a
procurer, there may be tangible consequences for their future, such as a carceral
sentence, probation and so on. More generally, one could argue that this ‘judicial
discourse’ or the ways that judges portray this population, contributes to a broader
knowledge on this population and on the topic of prostitution generally, similar to the
way that media portrayals of a population might contribute to broader understandings
of that population. It is with this epistemological basis in mind that I approached my

research.
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3.2 Additional Theoretical Concepts

In traditional conceptions of empirical study, one works in a linear process,
starting with a theory or set of theories and using these to help guide one’s inquiry,
analysis, findings and discussion. This was not the process I followed with this thesis.
Instead, I started with an epistemological backdrop rooted in social constructionism,
the concept of discourse, and power-knowledge, as a means of positioning the judiciary
with regard to my topic matter. I moved into the analysis with few other pre-conceived
theoretical concepts, as | was unsure at the outset what would emerge as striking or

pertinent.

Instead of testing or applying a pre-determined theory or set of theoretical
concepts, I developed and then utilized a set of questions to ask the data, and out of this
analytical process began to emerge a number of themes and patterns of action. With
some of these initial findings, I returned to the literature and sought out some
additional theoretical work on gender and the regulation of sexuality that would
strengthen my analysis. | used these theoretical concepts as additional ‘lenses’ to
inform parts of my analysis and discussion, and to help provide an account of what I

found. The following is a brief account of this theoretical work.
Gender & Gender/Sex Roles

Historically, the concepts of gender and sex were conflated and taken as natural
divisive categories for the way we think about people (Ryle, 2012). In this sense, for
much of the history of Western thought, ‘sex’ was uncritically conceptualized as a

dichotomous trait, where a person falls into either the ‘male’ or ‘female’ category (Ryle,
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2012). Traditionally, the concept of ‘gender’ was thought of as a natural and direct
reflection of one’s sex; a series of traits and actions performed by people according to
their ‘natural sex’ (Posocco, 2013). This conception of gender broadly permeated
Western thought on the matter for much of our history (Posocco, 2013), and earlier,
naturalistic assumptions (often associated with Western cultural norms) associated

particular actions or traits as masculine or feminine (Hearn, 2013, p. 150).

Stereotypical notions of ‘naturally’ masculine and feminine traits were heavily
criticized in the 1970s and 1980s, both in the academic sphere and by feminist activists
questioning the broadly accepted notions about ‘inherent’ differences between the
sexes (Hearn, 2013, p. 150; Ryle, 2012). Based on this criticism, contemporary
researchers and feminists have problematized the dichotomous notion and naturalist
assumptions about gender, now recognizing gender as something that you do, not
something you are (Posocco, 2013, p. 110). More contemporary notions of gender,
which are nuanced by social constructionist thought, recognize that gender is not a
born trait. Rather, the differences we have ascribed to the sexes?23, and the traits and
behaviours that are seen to accompany those sexes, are recognized from this
perspective as socially constructed and meaningful only because they are prescribed
meaning (Nealon & Giroux, 2003). Thus, so-called “feminine” traits are only feminine

because they are labelled and constructed that way.

% There is also a rich field of research and critique challenging the dichotomous notion of ‘sex’ and asserting
that this, too, is a social construction. This area of thought is recognized here, as a complementary line of
inquiry to my discussion of gender. However, given the scope of the study, this challenge to the dichotomous
notion of ‘sex’ is not explored in any further detail here.
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Out of this critique has come a line of research and social theory placing gender
as a central frame of analysis. The use of gendered frameworks to analyze particular
social phenomena has only increased with the recognition, supported through critical
research and inquiry, that gender plays a significant role both in how we order our
world and in our day-to-day interactions (Ryle, 2012). One area of gender theory
(within the very broad field of inquiry surrounding gender) that provides an additional
useful conceptual framework for this thesis is that of normative or hegemonic

conceptions of gender, which feed into gender roles and stereotyping.

According to Shapiro (2010), hegemonic or normative conceptions of gender
are those beliefs about the traits and actions that embody men and women that are so
ingrained that it becomes hard for people to imagine them differently. In other words,
hegemonic norms surrounding gender are those that dominate a particular time or
space and are widely accepted as ‘natural’ or given traits (Shapiro, 2010, p. 15). Thus,
despite the critiques that have emerged out of feminist thought and academic research
recognizing gender as socially constructed and not as inherently natural or ‘true’,
specific conceptions of appropriate or correct gender behaviour still dominate within
particular time and space periods and further, are still often viewed as intricately

connected to one’s sex.

Ryle (2012, p. 33-34) refers to these dominating conceptions of masculine and
feminine traits as ‘sex roles’ — a set of dominant expectations attached to a particular
sex and gender category. From a social constructionist perspective, these particular

‘versions’ are no more ‘true’ than any other, but are rather considered the most widely
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accepted. Gender roles have a normative component in that the violation of these
expectations for both men and women is notable (Ryle, 2012, p. 34), and people’s
adherence to such roles is both formally and informally policed through their

interactions with others (Shapiro, 2010, p. 15).

According to Hearn (2013), the concepts of ‘men’ and ‘masculinity’, for example,
are frequently taken for granted as having broadly and implicitly understood meanings.
Hegemonic masculinity is associated with particular traits or qualities such as virility
and powerfulness (Hearn, 2013). Other characteristics are also commonly applied to
men as ‘inherently’ masculine traits. According to Ryle (2012), the concept of the male

as worker and provider is considered a normative male trait:

Work becomes for men an unspoken expectation that is often seen as defining the
very core of a man'’s identity. In almost any industrialized society, adult men are
expected to have jobs, and any deviation from this expected course of events is
viewed not just as a personal failing on the part of the man, but as a failure to his
masculinity (Ryle, 2012, p. 372).

Similarly, normative gender/sex roles are also applied to women. According to
Feinman (1994), women'’s conduct in society is both formally and informally regulated
according to their adherence to specific gender role(s) and expectations. The non-
conforming woman “can be one who questions established beliefs or practices, one
who engages in activities traditionally associated with men, or one who commits a
crime” (Feinman, 1994, p. 3). In this view, the non-conformity to gendered expectations

presents a threat to social stability and is thus subject to legitimized regulation.
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Gender & Sexual Regulation

Feinman (1994) uses the concept of the ‘madonna-whore’ duality to help
conceptualize the way women’s conduct (and particularly sexual conduct) is regulated
in accordance with dominant gender roles. According to Feinman (1994, p. 3), the
concept of the ‘madonna-whore’ stems from a duel perception of women as having one
of two “natures” -the madonna or the whore. This categorizes women into two roles, as
either the caring, nurturing producer of children (madonna), or the whore who
inflames men’s passions. Implicit within this notion is men as the protector of the
madonna and punisher of the whore (Feinman, 1994). The whore, in this conception, is
the woman who acts outside the role of the madonna, who fails to uphold the qualities
of obedience, goodness and virtue. This woman is characterized as a threat to social
and moral order, for acting outside her prescribed role, and she is both notable and

punished for doing so.

Feminist authors and researchers have studied the regulation of sexuality, in
particular, as a highly gendered process. Contained within a broader context of
dominant gender norms, which outline particular expectations for feminine versus
masculine behaviour, are specific expectations surrounding sexual behaviour.
According to Sangster (2001), the regulation of sexuality has stretched across state and
civil society, between the public and private and linked through both formal and
informal systems of authority and regulation (p. 85). The construction of sexuality, and
appropriate sexual behaviour, are highly gendered (Sangster, 2001), and views of what

is deviant in relation to sexuality are subject to change and development (Shaver,
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1996). Similarly, what is considered ‘appropriate’ sexual conduct for women versus
men is socially regulated, and both formally and informally policed through our

interactions with others.

Collectively, these theoretical conceptions of gender as socially constructed, and
of hegemonic sex/gender roles and expectations, build on the epistemological
assumptions informing this research. They also provide a useful lens to consider some
of my later findings. In the following section, I turn to the discussion of the

methodological steps I took to conduct this study.

3.3 Methodological Approach

To conduct my analysis, I followed the interpretation of Foucauldian discourse
analysis specified by Carabine (2001), in an instructive chapter she wrote on her use of
Foucault’s work to create a genealogical account of the discourses present in historical
social policy on unmarried mothers. In this section, I introduce the broader concept of
Foucauldian discourse analysis and discuss how [ adapted and utilized Carabine’s

approach to conduct my own analysis.

3.3.1 Foucauldian Discourse Analysis

As a methodology, Foucauldian discourse analysis draws on the interplay
between discourse and power, and considers the role of language in the constitution of
social life (Willig, 2001, p. 107). In particular, this approach to research considers the

role of discourse in wider social processes of legitimation and power. Discourse is
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examined both in terms of its constitutive capacity and its corresponding effects or
consequences (Willig, 2001).

Foucauldian discourse analysis often takes an historical approach and is used to
“explore the ways in which discourses have changed [and developed] over time”
(Willig, 2001, p. 107). This historical analysis is what Foucault referred to as a
genealogy?# and is used to trace historical shifts in discourse on a given topic as well as
the corresponding effects or consequences of that discourse. Despite this emphasis on
the genealogical approach, it is also possible to use a Foucauldian discourse analysis to
produce a ‘snapshot’ of the power/knowledge networks of a given moment and the
discourses that are used to frame a particular topic or population during that time. In
both cases, the aim is to identify how one’s topic is constituted and with what effects
(Carabine, 2001, p. 280).

Foucault did not provide a specific set of instructions on performing this method
of analysis. Rather, the intention was to outline an approach that would enable one to
“analyze and understand discourse” (Groulx, 2008, p. 42). Researchers from a variety of
disciplines have adopted this as a methodological approach, with a range of
interpretations on Foucault’s work. The downside to this is a lack of one, concrete
methodology to follow in conducting this type of analysis. However, the strength is that
one can explore the various interpretations of Foucault’'s work to find a well-suited,
rigorous methodology that enables one to answer their research question. [ found this

in Carabine’s (2001) work.

* For example, Carabine (2001) conducts a Foucauldian discourse analysis on historical social policy
documents in order to “trace the ways that sexuality- specifically unmarried motherhood- is spoken of and
with what effects” (p. 267). Specifically, Carabine (2001) uses this methodology to create a geneaology of the
development of discourses surrounding unmarried motherhood from the 1830s to modern time.
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[ drew on Carabine’s (2001) ‘snapshot’ conception of discourse analysis for my
own study. This particular approach permitted me to examine one ‘group’s’
contribution to discourse on a topic during a given time frame. In the final section of
this chapter, I detail the steps I undertook to carry out a Foucauldian discourse

analysis, including my data source, data collection and analytic procedures.

3.4 Research Procedures

3.4.1 Data Source

My dataset consists of judicial summaries of court cases that include charges
under section 212 of the Criminal Code, Canada’s procuring legislation. A judicial case
summary is a detailed, textual account of a court event, produced by a court reporter
based on the wording, summary and decision provided by the judge, and typically
made available long after the court hearing. These written accounts include the judge’s
summary of the background of the case, the details raised in the case by both the
Crown Attorney and Defence counsel (if present), any case details raised as relevant by
the judge and the determination or decision that the judge has made at the end of the
hearing. In criminal court, judicial case summaries are produced after court
proceedings such as legal applications (such as for court date changes), procedural and

constitutional challenges, preliminary inquiries, trials, sentencing and appeals.

Each summary provides a textual account of the court process and the
individuals involved, as perceived and determined by the judge. From a social

constructionist perspective, all texts are constructed products. No text offers an
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objective reflection of reality but rather a particular version of reality offered by the
author (Charmaz, 2006, p. 39). The particular imagery and labels used to describe
individuals, the lines of reasoning and the information raised on court case
participants, for example, come together in these cases to paint a particular picture of
the judicial interpretation of the procurer. Given my objective to examine ‘knowledge’
produced by judges on the procurer, and my choice of discourse analysis as a
methodology, this data source provided strong material from which to answer my

research question.

3.4.2 Sampling

[ examined judicial summaries for cases involving charges laid under section
212 of the Criminal Code. As I highlighted in Chapter One, section 212 is Canada’s
procuring law and is intended to target anyone encouraging, assisting or directing
another person to participate in prostitution, or anyone living partially or wholly on
the avails of the prostitution of another person. As my research objectives are to
examine the judicial construction of the ‘procurer,’ using cases with charges under this
legislation was the most logical choice.

My original intention was to examine only summaries involving charges under
section 212(1), where the individual involved in prostitution is an adult. However,
during my preliminary searches, it became clear that a significant number of the cases |
was finding included underage individuals involved in the sex trade. Further, my first
and second reading of the material suggested that some of the more interesting

findings lay in the cases involving youth. Thus, I decided to include cases involving
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underage individuals as the complainant and where charges were pursued under
section 212(2) of the Code as well.z5 Having decided to utilize both youth and adult
cases, it was also my intention to separate the two groups for the analysis, as I expected
the cases to differ significantly and thus for the characterization of ‘procurer’ to be
qualitatively distinct. In other words, | expected the procurers of underage girls to be
called “pimps,” and procurers of adult women to be called “managers.” What I
discovered, however, was that there seemed to be several factors other than the age of
the complainant that were associated with how a ‘procurer’ was characterized (i.e.
according to the case summaries, an underage complainant is not always a victim and
the accused in these cases is not always a pimp). Thus, the sample, and subsequent

analysis included a mix of ages and charges including both youth and adults.

I found the case summaries using LexisNexis QuickLaw, an online legal
database, which contains full-text summaries of court proceedings from all levels and
jurisdictions of court across Canada. As a Canadian database with perhaps tens of
thousands of cases, Quicklaw provides access to a substantial number of judicial case
summaries available to the general public.2® Prior to my search, I selected a set of
criteria that would determine my initial search parameters. First, | limited the number
of cases to include those from 1985 to present day?’. Though the procuring laws have

remained largely unchanged over the last 50 years, 1985 was a major year for

%5 | excluded cases where charges were only laid under section 212(4), which criminalizes obtaining, for
consideration, the sexual services of an individual under the age of 18. My initial review of these cases
suggested that they did not involve any kind of management or organized prostitution, but rather
individualized attempts by adults to seek sex from minors. Thus, | excluded these cases as they were too
qualitatively different from my other data and thus not useful to include within my larger data set.

% There are recognized limitations to using Quicklaw, which | detail in the final section of this chapter in
‘Research Limitations.’

%" The search of Quicklaw was completed in February of 2011.
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restructuring prostitution law in Canada. Thus, this year became a logical time

boundary for the search.

My second parameter was to examine cases only from the Province of Ontario. I
anticipated that there would simply be too many cases countrywide to include, given
the timeframe and scope of this research. Therefore, Ontario cases became an
appropriate search boundary, to limit the quantity to match the scope of the study.
Lastly, I decided to include in the analysis cases from all levels of criminal court,

including provincial, superior, appeal and the Supreme Court of Canada?8 .

Using these parameters, I first conducted a ‘Legislation’ search within Quicklaw,
where the legislative title is limited to “criminal code” and the provision number to
“212.” This returned all cases that have addressed section 212 either directly or
peripherally in their decisions. Less than 100 cases were returned on this search, and I
filtered through these, saving only cases where charges were laid specifically under
section 212. [ then conducted a ‘key word’ search, searching for key terms in both the
executive summary and the body of every case in the database, using the same
parameters and conducting individual searches with the terms “212”, “procuring”,
“living on the avails,” “living off the avails,” and “212(1).” This search produced several
hundred summaries, all with multiple criminal charges, which I filtered through
individually, selecting only cases where charges were laid specifically under section

212.29 This reduced the number of cases to approximately 80.

28 Although I included Supreme Court of Canada cases in my initial search parameters, | was unable to locate
any case summaries including charges under section 212 that proceeded to the Supreme Court.

29 Ideally, | would have sought case summaries where the only charges were under section 212. However, this
was unrealistic as | was unable to locate any cases that did not include charges for at least two seperate
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In my subsequent filtering of these cases, I limited my data to include
summaries of preliminary inquiries, trials and sentencing hearings only. Of the
approximately 80 cases, approximately half were composed of summaries of legal
applications, constitutional challenges and appeals. While these cases did include
charges under section 212, as a whole, they did not include sufficient details on the
case or the individuals involved to warrant their inclusion in my data set. [ found little
useable information in summaries of legal applications or challenges, where the focus
was on technical legal details and not necessarily the events of the case. Thus, these
were not included. Additionally, I excluded cases where the procuring charges were
dropped by the Crown attorney due to insufficient information, as the judge in these
cases suggested the charges were irrelevant or unfounded, and devoted no other space

to discussing them.

Ultimately, this filtering process produced approximately 25 relevant, usable
case summaries, spanning a course of 27 years of court processes. [ organized the cases
using a spreadsheet system, where I was able to record the name, dates and pertinent
details of each case to ensure [ had no duplicates. I then began the analytic process

outlined by Carabine (2001) in her interpretation of Foucauldian discourse analysis.

offences. The implication of this is that the language a judge uses to describe an individual in these cases is not
limited to their ‘procuring’ actions alone, but may also reflect other activities for which they were also charged.
However, this was inevitable given my data set, and the remedy for this has been to focus my analysis on the
judicial discussions of the individual as it relates to their ‘procuring’ and/or ‘living on the avails’ activities.
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3.4.3 Analysis

Carabine’s (2001) guide for conducting a Foucauldian discourse analysis
includes eleven procedural steps39, which, she suggests, should be followed but will not
always be linear. I used these steps to guide my analysis and, as Carabine (2001)
suggested, had to return several times to earlier steps in order to confirm some detail
or develop one of my findings. I present this analytical process in two stages, each

composed of multiple steps, which are linear only in their final arrangement.
Getting to Know the Data and Drawing out the Discourses

The first stage outlined by Carabine (2001) involves identifying appropriate
sources of data, which is followed by immersing oneself in that data. Following my case
selection process, | spent time sifting through the case summaries, to ensure that they
would provide sufficient information and material for my analysis. [ then moved into
the ‘data immersion’ phase, where Carabine (2001) recommends reading and re-
reading one’s materials, in order to get a feel for the format, style and types of
information present. Once I had selected my final group of cases, | conducted my first
stage of analysis, which, in my case, involved four readings of the cases. The first was a
casual reading, to get a sense of how each summary was laid out and the sections
where [ would find the most useful information. My second reading was more in-depth,
where [ sought out information that could start to provide an answer to my research
question. At this stage, [ started taking broad notes on the summaries, on the side and
within the documents, to flag information that was appearing repeatedly. My objective

with this second reading was to begin to identify the ways that judges spoke of the

% See Appendix Item |: Carabine’s Guide to Conducting Foucauldian Discourse Analysis.
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‘procurer’; namely, the types of information that were raised as relevant, the way the

case participants were spoken of and in reference to what details, and so on.

At this stage, I also introduced a short list of variables that I had developed to
help guide my analysis. These variables were based largely on past research accounts
of sex work managers and the commercial sex industry, and I included them to
determine whether they appeared in any patterns within the judicial case summaries
regarding discussions of the ‘procurer.” Specifically, [ was interested in whether and
how each summary spoke to the gender and/or sex of the case participants, their age,
their race or ethnicity, the relationship between the complainant and the accused and
the labour sector(s) in which the sex work occurred. However, I used these variables
very loosely, and only as a basic starting point for my analysis31. Carabine (2001) does
not discuss the inclusion of pre-determined variables in her guide to discourse analysis.
However, based on my reading of past research in this area, I felt it was relevant to

consider whether any similar patterns were occurring within the summaries.

In my third reading at this stage, as Carabine (2001) directs, I attempted to
solidify some of the preliminary patterns that I had noticed in my first two readings.
Namely, I tried to verify whether any of my pre-determined variables appeared to be
present and how they were spoken of. | elaborated on the notes and flagging I had done
in my second reading, attempting to verify whether each flagged topic was persistent
enough to be considered a pattern. At this stage, I also considered which topics
constituted an ‘object’ of discourse within the summaries. Carabine (2001, p. 283)

suggests that one examine one’s data for “objects” of discourse, the tangible topics,

* See Appendix Item II: Variables of Interest for Open Coding.
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people or issues around which the discourse seems to revolve. At this stage, I noted
that despite my initial intention to examine the ‘procurer’ as the dominant object of
discourse, there were in fact three specific objects “spoken of” in the summaries,
including the accused, the complainant and the topic of prostitution itself. This third
reading culminated in a series of notes detailing prominent themes and patterns that I
had noted in the summaries. More importantly however, this third reading helped
produce a series of questions to ask of the data, which focused on the accused, the

complainant and prostitution as the major objects of discourse.32

For my fourth reading, I created a spreadsheet document based on these objects
of discourse, which incorporated the major themes and categories I had noted in my
second and third readings. Each category within this spreadsheet represented a
particular question about the data, and included space for additional notes and related
quotations. Using this spreadsheet33, embedded with this set of questions, I carefully
read through each case summary a fourth time, noting down any information or
statement relevant to each of my questions and categories of interest. For example, |
noted every instance where the accused’s relationship with the complainant is
discussed, including the different contexts of this discussion, the discourses drawn
upon to frame this relationship and so on. This process culminated in 25 spreadsheet
documents, one for each case summary, with detailed notes, examples and quotations

for each question and category of interest.

Making Sense of the Data

¥ See Appendix Item Ill: Guiding Questions
¥ See Appendix Iltem IV: Case Summary Analysis Template
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In this second major stage of analysis, Carabine’s (2001) guideline suggests
looking for evidence of inter-relationships between discourses and objects of
discourse. This included examining the patterns in how objects of discourse are
presented and whether the presence of one particular discourse seems to indicate
another. For example, a label that appeared repeatedly within the summaries was that
of the pimp, and one of the discourses surrounding this was the pimp as inherently ‘bad’
or ‘evil.’ In this stage of the analysis, | noted how the discourse of the pimp as ‘evil’ was
only employed in cases where the discourse surrounding the complainant framed her
as a ‘victim.” This examination of inter-relationships made up the bulk of this analysis,

and helped guide the final structure of my research findings.

At this stage, Carabine (2001) also suggests looking for absences and silences in
the data or places where particular discourses or characterizations are not used and
why. I incorporated this process, to try and account for any cases or language used that
did not follow my broader findings. Additionally, this stage involved looking for
counter-discourses, including instances where cases or objects of discourse were

counter to the broader trends found within the data.

The final stage of my analysis included drawing together overlapping and
complementary discourses and presenting them in a format that conveyed how they
appeared within the case summaries. My overall concern with this analytic process was
painting an accurate picture of the objects and discourses present within the texts and
of their apparent relationship to one another. I detail these findings in the following
chapter, and conclude this chapter with a brief discussion of the study’s methodological

limitations.
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3.5 Research Limitations

The first limitation to my methodology pertains to my choice to use discourse
analysis on pre-existing records. Dorsten and Hotchkiss (2005) suggest that a drawback
of this approach is that such records seldom contain the ‘whole story’ or all the
information a researcher is looking for. Similarly, Berg (2007) suggests that given this
research approach, one is limited to examining only what is already recorded, which
often does not include all of the information one would like to reach. This limitation

applies in two ways in this thesis.

First, given my use of Quicklaw as my primary database, my dataset was limited
to cases that were recorded and made publicly available within Quicklaw. It is likely
that in over twenty-five years of Ontario court processes, there were many more
procuring cases that either did not produce a case summary or where the case
summary was not made available on Quicklaw. Given my choice of research tools, I did
not have access to those cases. While this does produce a degree of limitation, I
determined that Quicklaw has the largest, publicly available database of Canadian cases
over any other legal research tools available to me and thus is still a strong option for
my research. Further, my objective with my data and sampling method was not
necessarily to produce a ‘representative’ sample of all procuring cases. Rather, [ was
seeking to study the summaries that were made available to the public, which serve as
the public record of proceedings. In doing so, I found a diversity of cases, which served

its purpose for my research.
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The more significant limitation to my dataset is that I was unable to access any
information on court cases that did not receive a written, judicial case summary. This
limitation relates more closely to my choice to use judicial case summaries alone to
conduct my analysis. The criminal justice system involves a long filtering process of
cases, which begin with an arrest and only in a fraction of cases culminate in an in-
court prosecution and sentence. Many cases will have charges dropped or will conclude
with a plea bargain. For cases that actually go to trial and sentence, only a very small
percentage will actually produce a judicial case summary and it may be that only cases
with more interesting results or circumstances actually receive a summary. This is a
limitation in the sense that I can only analyze and draw conclusions on cases that are
available to me in a written narrative and these cases may not be broadly
representative of the judicial interpretation of procuring cases generally. However,
given that the case summaries are text-based, public records, they still provide the
most obvious data to answer my research question, over and above anything else

available.

A further limitation to this data set is that it only includes case summaries from
Ontario courts, at the exclusion of the other provinces. This was necessary given the
available time and scope of the research. However, this limits the degree to which the
findings can be generalized to represent all of Canada and I can only draw conclusions
on Ontario courts. Nonetheless, examining Ontario cases provides a starting point,

which may be expanded in future research.

As to the study’s methodology, a limitation to Foucauldian discourse analysis

and to other similar methods is the potential for the researcher to be overly selective or
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subjective in their analysis, emphasizing some findings while excluding others
(Carabine, 2001). A concern with this process is obtaining an ‘accurate’ representation
or interpretation of the data and not simply selecting what is convenient or obvious.
This is a valid critique of this type of methodology. However, this particular concern
can be addressed through the use of rigorous techniques and reflexivity in the research
process. I endeavoured to identify and limit my subjectivity by using a research design
that was as systematic as possible. I also tried to be reflexive throughout my analysis,
as I considered how my prior interests and assumptions about this topic matter might

influence my inclination to look for some findings over others.

In addition to this self-reflection, I followed a rigorous set of analytic
procedures, including my systematic use of the same series of questions on each
document and my operationalization of key terms behind these questions. My objective
with these procedures was to attempt to ‘unpack’ and produce an accurate
representation of the various discourses raised in my case summaries, while
recognizing that this method of research will always require some degree of
interpretation on the part of the researcher. Given this position, I have taken a variety
of measures to ensure that my findings are supported by and grounded in the data.

These findings are detailed in the next chapter.
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CHAPTER 4: FROM VICIOUS PREDATOR TO BUSINESS
MANAGER: JUDICIAL CONSTRUCTIONS OF THE PROCURER

My analysis of these summaries produced a set of findings more complex and
interrelated than I had anticipated. In the following, I try to present these findings in a
way that both reflects the individual discourses that thread through the data, while
illustrating how these discourses come together to paint a particular version of the
events and participants of each case. In these cases, judges draw on discourses of
gender, morality, greed, “good” versus “evil,” chastity, innocence, threat, risk, legitimacy
and victimhood to produce a particular interpretation of what it means to be a
procurer. A portion of each case summary is composed of ‘factual’ accounts of the case,
including details on the participants, their lives, the circumstances of the offense and
the corresponding legal decision, such as a determination of guilt or the imposition of a
sentence. However, many of these summaries also include the opinions and moral
condemnations of the judge, as they speak of the accused, the complainant and the act

of prostitution itself.

My analysis uncovered four relatively distinct ‘versions’ or representations of
the procurer that are present in these summaries, each shaped by a specific set of
discourses and ‘facts.’  present these as my major research findings. Interestingly, the
term ‘procurer’ itself is rarely used in these summaries, and instead judges speak of
pimps, parasites, abusive boyfriends and business managers in reference to the

individuals accused or convicted of procuring others for prostitution. Thus, while the
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research question guiding this thesis asks How have judges discursively constructed the
‘procurer’ in Ontario courts?, the answer to this question better reflects the language

and labels utilized by the judiciary.

[ labelled these four representations with the following: the Predator Pimp, the
Exploiter Pimp, the Bad Boyfriend (Pseudo Pimp), and the Business Manager. My goal in
this chapter is to “unpack” the various discourses that make up each of these
characterizations, with the accused, the complainant and prostitution itself as the
major objects of discourse. I also discuss the opposing discourses that surfaced in my
analysis, which includes cases and topic matter that differed from or contradicted my
broader findings. Although there is no previous research strictly on the ‘procurer,’ I did
find a number of overlaps between judicial characterizations of the procurer, and the
language and labels found in empirical research on the sex industry and sex work
management. There is also significant overlap between the characterizations made by
judges and those found in studies on media representations of the commercial sex

industry.

4.1 The Predator Pimp

“YOU SIR, ARE A PARENT’S WORST NIGHTMARE. Your predatory conduct
must be punished...you engaged in the most despicable, parasitic criminal conduct
against young, vulnerable teenage girls.” (R v. M.S., 2006)

Of all the representations of procurer, the Predator Pimp is characterized as
posing the most significant threat to broader society and innocent girls everywhere. Of

the 25 cases I reviewed, I determined nine of them to fall into this category. The
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concept of ‘predator’ is constructed through a combination of characteristics of the
accused, the complainant and the act of prostitution; the accused is evil, the
complainant innocent, and prostitution is the worst thing that could happen to a young
woman and to society at large. In these cases, judges draw on discourses of greed,
danger, risk, victimhood, chastity, and morality, which paints a picture of the predator
pimp as a significant threat to society. Correspondingly, prostitution is framed as

intrinsically connected to predatory pimping and thus, as a prevailing social ill.

The Accused as inherently evil

In these cases, which include both trials and sentencing, the accused is
exclusively male, typically young (under 30 years old) and framed as lazy, greedy and
exploitive. The concepts of laziness, manipulation and greed are raised frequently in
these cases, where the judge condemns the accused not only for their actions but for
their assumed motivation and for their lack of other contributions to society. For
example, in Rv. Salmon (1998), the judge condemns the accused for his motivation,
stating, “He did take advantage of her situation, and it was for purely selfish personal

and sexual gratification and for assisting himself and his household financially.”

The concept of the “parasite” also appears frequently in these cases34. The

majority of the individuals in the ‘Predator Pimp’ cases were referred to as parasites,

* The concept of “living parasitically,” in reference to section 212(1)(j) of the Criminal Code (living on the avails
of prostitution), has received several interpretations over the years (see R v. Grilo (1991) and R v. Barrow
(1992)). More recently, in Bedford v. Canada (Attorney General) (2012), the Ontario Court of Appeal clarifies
that, in ‘professional’ or non-domestic relationships, there need not be evidence of exploitation or coercion in
order for the relationship to be considered parasitic. However, in domestic or personal relationships, there
must be evidence of exploitation in order for the dynamic to be considered parasitic and thus for the
relationship to be criminalized under section 212(1)(j). Justice Arbour, in R v. Grilo (1991) lays out the
distinction, stating “The parasitic aspect of the relationship contains, in my view, an element of exploitation
which is essential to the concept of living on the avails of prostitution.... The true parasite whom s. 212(1)(j)
seeks to punish is someone the prostitute is not otherwise legally or morally obliged to support.”
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perhaps implying that their actions are harmful not only because they have harmed
another person, but because they have failed to support themselves and have failed to
contribute to society in any meaningful way. For example, in R v. Foley (1998), the
judge states “Of course, he was a parasite, while he was living off of her, pregnancy or
not.” Similarly, the judge in R v. Ali (2004) emphasizes that “Mr. Ali had no other
meaningful job.” Several other cases emphasized that the accused had “no other source
of legitimate income” (see R v. M.S. 2006; R v. Miller, 1997; R v. Rose, 1994). The
implication of this is perhaps that the Predator Pimp is doubly bad, through his harmful
actions as a “pimp” and through his lack of “legitimate” employment and thus parasitic

position in society.

This portrayal of the pimp as a “parasite” is also present in empirical studies on
the commercial sex trade that I surveyed in my review of the literature. Researchers
examining sex work management generally present a picture of lazy and parasitic
pimps, who exploit young girls to earn a living. For example, a 2003 study by Dalla, Xia
and Kennedy continually refers to “street pimps” and “parasites,” who threaten and

exploit the young girls who work for them.

In addition to their discussion of greed and parasitic behaviour, I found that
judges also portrayed the individuals in these cases as dangerous. The use of violence
by the accused/convicted is raised in several cases to emphasize the danger that
predatory pimps posed to their victims and may continue to pose to greater society.
For example, in R v. Williams (1997), the accused is a described as a “pimp with a
number of previous assaults.” Similarly, in R v. Miller (1997), the judge emphasizes the

accused individual’s prior record of assault and threats, which “speak to his violent
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temperament.” While violent behaviour was not a defining feature of every case, it was

a notable feature of the majority of cases of the ‘Predator Pimp.’

This portrayal of the ‘Predator Pimp’ as violent and dangerous replicates the
language used in a number of academic studies on the sex industry that have
characterized sex work managers generally as “pimps,” and all “pimps” as violent and
coercive. For example, Hodgson (1997) studied “street pimps” in Toronto and
concluded that this population was predominantly composed of violent, young males.
In contrast, studies in the UK by Bensen and Matthews (2000) and McDowell (2009),
and in the US by Faugier and Sargeant (1997), acknowledge this popular portrayal of
the violent and coercive “pimp” as a particularly staying and dominant stereotype
surrounding the commercial sex industry. However, these studies challenge this notion
and suggest that, in reality, there is a broader spectrum of identities and behaviour in
management relationships within the commercial sex trade. While my own findings
suggest that there are different ‘versions’ or representations of the procurer produced
by the criminal courts, the most dominant and resounding identity to emerge is the
procurer as a violent and dangerous predatory pimp, replicating pre-existing

stereotypes acknowledged by researchers in this area.

In addition to a portrayal of the procurer as violent, my findings suggest that the
accused in these cases are framed as risky and a threat to society by virtue of the
characteristics of the individuals they chose to procure. Virtually all discussion of
threat in these cases overlaps with discussion of the characteristics of the complainant.
The ‘Predator Pimp’ is a threat to society not simply because he is a greedy, violent man

with exploitive intentions but because he has targeted young, innocent women, who are
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portrayed as legitimate victims who have been ruined by the evils of prostitution.
Judges in these cases draw on discourses of victimhood, chastity and morality,
portraying the accused individuals as the ultimate predator and the complainant(s) as

the ultimate victim(s).
The Victim(s)

“She was very young - 16 years of age — and fell hopelessly in teenage love with
the offender.” (R v. Salmon, 1998)

The majority of the accused individuals whom I have labelled ‘Predator Pimps’
are charged under various subsections of section 212(1) of the Criminal Code, for
procuring an adult individual to become involved in prostitution, with a smaller
proportion charged or convicted under section 212(2), for procuring an individual
under the age of 18. Thus, some of the complainants in these cases are teen-aged girls,
while the rest are young women typically between the ages of 18 and 21. In all of these

cases, complainants are referred to as victims.

The victims in these cases are presented as young, naive and vulnerable35. For
example, in Rv. Salmon (1998), the summary elaborates on the exploitive intentions of
the accused, preying on a naive young girl, stating “He had to be aware of her
vulnerable position... having fallen in love with him in a teenage puppy love.” In two
cases, where the victims had run away from group homes, the judges emphasized the
vulnerable position in which the girls found themselves, as teenagers with no safe place

to turn. In a case where the victim is pregnant, the judge raises this several times

% | use the term “victims” here as it reflects the language used within these case summaries, where anyone
involved with a Predatory Pimp is automatically referred to as a victim. In following sections, | refer to the
same individuals as “complainants” and “witnesses,” reflecting the language used in the case summary.
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throughout the summary, noting this as a compounding factor, making her experience

with the pimp all the worse.

In addition to emphasizing the youth and vulnerability of the victims, the
summaries all speak, in different ways, to the sexual purity or ‘goodness’ of the girls in
these cases who have fallen prey to the actions of the predatory pimp. In the majority
of cases, the judge clearly emphasized that the victim had not engaged in prostitution in
the past, before meeting the accused. For example, in R v. Salmon (1998), the judge
specifically labels the complainant as “innocent,” noting her lack of experience in the
sex industry, and the cases that raised this issue typically referred to any form of
participation in the industry as something that destroys a girl’s innocence. The
implication of this is that participation in prostitution destroys sexual purity, whether
one is a youth or an adult, and that those who have their sexual purity destroyed can be

considered victims.

In Rv. Ali (2004), the judge notes that although the complainant had engaged in
sexual intercourse before, she had never participated in prostitution. “She admitted...
that she had been sexually active before, but she said that she had never been involved
in the sex trade or prostitution offences” (R v. Ali, 2004). This statement regarding the
previous sexual conduct of the victim could be understood as a way of acknowledging
that the victim was not entirely ‘pure’ when she met the accused, but that what was left
of her sexual purity was destroyed when she became involved in the sex trade. This
interpretation is consistent with the rationale provided in R v. M.S. (2006), where the
judge acknowledges that a mitigating factor in the case is that one of the 15 year old

complainants (the only young girl of several who is not referred to as a victim), used to
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work in the sex trade. The implication then is that there is less of an offense, given the

fact that the sexual purity of this girl was no longer in place.

This representation of the ‘pimp’ as an evil predator and the victim as an
innocent young girl is clear both in empirical research on the sex industry and in media
representations of the commercial sex industry. Hallgrimsdottir, Phillips and Benoits’
(2005) study on newspaper coverage of prostitution in Victoria, BC found that the most
prominent image of the sex industry within their sample was that of the violent,
coercive pimp who has forced an innocent young woman into the street sex trade.
Campbell’s (2006, p. 371) examination of film portrayals of the sex industry found a
broader spectrum of “pimp” identities, but by far the most prevalent was the pimp as a
dangerous and coercive male who entraps a “spirited” and innocent young woman into

a life of degradation.

An exceptional case

I noted one case within my analysis that | deemed to be an exception to the
general patterns of language and discourse present in the cases of the ‘Predator Pimp.’
In R v. Miller (1997), the accused is portrayed as violent, dangerous and a threat, with
all the same characteristics as the ‘Predator Pimp.” However, the complainant in R v.
Miller (1997) is not labelled a ‘victim’ as are the others, and is instead referred to as a
“witness.” The complainant is female, but not underage. More importantly, I would
suggest, she is presented as a single mother who is a recipient of social assistance and
who has a prior criminal record. She is not constructed as a “victim” but as someone

who was complicit in her own prostitution and exploitation. The judge states, “The
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witness, unconvincingly, made every effort in her testimony to avoid taking
responsibility for her involvement in prostitution... Before meeting the accused, [the

witness]| was an experienced participant in the adult sex trade.”

Although this case provides some exception to my findings, namely that a
‘Predator Pimp’ is deemed a predator through the individual he victimizes, it is also
consistent with my conclusion that the status of “victim” in these cases is reserved for
those who meet the requisite requirements of chastity and innocence. My conclusion is
further reflected in a closing quotation from the judge in this case, who states “Despite
the exploitive character of the accused’s operation, there is no evidence that he
corrupted or coerced those in his employ to become prostitutes” [emphasis added] (R v.
Miller 1997). The implication then is that one cannot be corrupted twice, and thus, the
complainant in this case might be considered an unchaste and ‘ruined’ woman, with no

claim to victim status, despite her involvement with a violent, predatory pimp.
Labour Sector

At the outset of my analysis, | had anticipated that the labour sector where the
prostitution occurred would factor in to my findings. Specifically, I anticipated that
procurers who had their victims/complainants work in the street sex trade would be
labelled as pimps. What I found however, was that the labour sector did not appear to
be a significant factor, nor was it raised as especially relevant when discussing the
characteristics and behaviour of the ‘Predator Pimp.’ The victims in these cases
operated (or were forced to operate) in all varieties of commercial sex work, including

street work, massage parlours, arrangements out of hotel rooms and apartments and
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even one business, which the judge refers to as a “common bawdy house... which
masqueraded as an adult entertainment service” (R v. Miller, 1997). The thread
connecting these particular cases is the condemnation of all prostitution as violence

and exploitation, regardless of the specific labour sector in which it occurs.

Prostitution as a Threat to Moral Order

The portrayal of the ‘Predator Pimp’ as risky is complemented in these
summaries through the presentation of prostitution as an inherent threat to society,
moral order and young women everywhere. Prostitution is framed as harmful and evil
because it implies the operation of a ‘Predator Pimp,” and the ‘Predator Pimp’ is the
ultimate threat through his victimization of innocent young girls, who are considered
to be society’s most vulnerable. A threat to this population represents a threat to
greater society, and thus, the act of prostitution itself is tied to the potential breakdown

of society and moral order.

In R v. Miller (1997), the judge begins an extended monologue on the evils of
prostitution by stating that “... the contemporary reality of prostitution involves the
exploitation, degradation and subordination of women.” There is no recognition
offered that there may be different types of prostitution, or different circumstances
under which individuals become involved. Rather, the representation is made that by
its definition, prostitution is degrading and harmful to women, in large part due to its
intrinsic connection to predatory pimping. The judge in R v. Miller (1997) elaborates on

this, stating

The relationship between pimp and prostitute is almost inevitably inherently
coercive and exploitive. The degrading domination of the pimp perpetuates
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the prostitute’s lack of self-esteem and self-worth. Street pimps promulgate
violence as their primary control mechanism. Other pimps, particularly those
administering adult entertainment or escort service operations, employ more
subtle pressure, including preying on the economic dependency of the
prostitutes employed.

This representation of prostitution draws on discourses of victimhood, threat
and protectionism, to paint a picture of young women as the most vulnerable segment
of society, who may be ‘ruined’ by the evils of prostitution. Further, the need to punish
predatory pimps is justified not only for the protection of women and girls but for
greater society. This representation is also clear in R v. Rose (1994), where the judge

emphasizes the need to punish the evil and protect the innocent in the name of a

broader moral order.

Pimps are not harmless. They should never be perceived by the naive as
being harmless. They provide no beneficial service to society whatsoever.
For money, pimps such as Mr. Rose enslave prostitutes. They control and
dominate prostitutes in both their professional and in their personal lives.
They enslave the females upon whose earnings they prey. They do that by
exploiting the survival needs of the homeless and unloved. By threats of
violence or by the perpetration of actual violence, pimps dominate those who
by nervous disposition, mental make-up and who are impoverished in a need
of daily survival requirements, are unable to resist the domination by the
pimp. If permitted, pimps such as Mr. Rose will soon control our public

streets and urban parks. The horrors they place in the street corners are
obliged to pay over most, if not all, of their total earnings or face physical
violence by others on the street. That is the way that there is a potential
always for the outbreak of street violence and lawlessness.[emphasis added]

In the imposition of the sentence in R v. Salmon (1998), the judge also emphasizes the
need to protect greater society, stating, “It was necessary to protect the public and
young women who fall prey to such pernicious enslavement.” Similarly, in R v. Rose
(1994), the accused is called a “professional pimp of the worst sort,” who organizes and

promotes prostitution and thus poses a “threat against decent, Canadian society.”
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In a continuum of characterizations of the procurer, the ‘Predator Pimp’ is at the
far end and, along with innocent female victims and the suggestion of a possible social
breakdown, the ‘Predator Pimp’ serves as the prime example for all the evils of
prostitution. Comparing my current findings to those of past research studies, it is clear
that this image of the pimp is not a new one. Pre-existing stereotypes and images found
and perpetuated through both academic work and popular media are replicated in the

courts and documented in the case summaries reviewed for this study.

4.2 The Exploiter Pimp

In contrast to the ‘Predator Pimp,” in this next set of cases, the word ‘pimp’ is not
always used to describe the ‘Exploiter.” However, many of the characteristics of the
individuals [ deemed to fall into this category are very similar to that of the ‘Predator
Pimp’ and the word pimp itself appears frequently throughout these cases.
Approximately nine cases in this analysis meet the criteria of ‘Exploiter Pimp.” The
accused in these cases are presented as coercive, greedy and exploitive, but not
necessarily violent or ‘evil’ in the same way as the ‘Predator Pimp.” Correspondingly,
the complainants in these cases are not presented strictly as innocent victims, but as
individuals who are somehow flawed by their experience or character and thus do not
entirely meet the criteria for a ‘legitimate victim’. Similar to the cases of the ‘Predator
Pimp,” prostitution appears as a third object of discourse, and is presented as something
damaging and harmful to the young girls involved. However, where the discourse on

prostitution differs from the ‘Predator Pimp’ is that it is not constructed as a threat to
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society or moral order but rather, as simply a damaging and undesirable experience for

the individuals involved.

The Accused

The accused individuals in these cases range in age from 18 years to over 40
years, which is unique from the ‘Predator Pimps’, who are almost exclusively under 30.
Beyond a brief mention, however, in the majority of the cases, age of the accused does
not appear as a major object of discussion in these summaries. Similarly, the gender of
the accused did not appear to be an outward determining factor in how the accused
individuals are presented. While these cases are dominated by male accused, there are
two exceptions, with a case of a husband and wife and a case of an individual female
accused. Despite this proportional difference between men and women, the specific
issue of gender is not overtly raised in the summaries and both are presented as greedy,

lazy, exploitative and harmful.

Just as with the ‘Predator Pimp,” moral discourses around greed and laziness
appear frequently in these cases and are said to be the predominant motivations for the
actions of the accused. In Rv. Lebar & Lebar (1997), a married couple charged for
procuring and living on the avails of prostitution are condemned for their greed and
lack of motivation in pursuing other, legitimate means of earning an income. The
accused in R v Harris (1991) is similarly chastised, with the judge stating, “Your
motivation seems to have been greed, power and sexual gratification.” The concept of
laziness is also a common characterization with the implication being that by choosing
to exploit others for a living, one is too lazy to do anything legitimate that would

contribute to society in a positive way.
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The accused in these cases are also widely characterized as being exploitative,
both in their actions and in their character. In Rv Lebar & Lebar (1997), the husband
and wife are portrayed as older, experienced criminals, who exploit and profit from the
naivety of others. As the judge states, “This husband and wife are prime movers in a
group motivated by greed to prey on younger and more vulnerable people” (R v Lebar
& Lebar, 1997). Similarly, in R v Mfizi (2008), the accused is portrayed as someone
older and more experienced in exploiting others. The judge in this case summarizes the
actions of the accused, stating, “Mr. Mfizi controlled, directed and influenced the

complainant’s movements, using violence, threats and coercion” (R v Mfizi, 2008).

Interestingly, despite this portrayal of violence and coercion, ‘Exploiter Pimps’
are not demonized in these summaries to the same degree as the ‘Predator Pimp.’ The
‘Exploiter Pimp’ is portrayed as someone who has done bad things, but who is not
fundamentally “bad.” And while the actions of these individuals are condemned, the
majority of the ‘Exploiter Pimps’ are also discussed in terms of having challenging
backgrounds and/or prospects for change. For example, in R v Mfizi (2008), the
accused is a male in his mid-twenties, who starts a pseudo-romantic relationship with a
teenage girl. Despite procuring an underage girl and using violence and coercion to
have her eventually engage in prostitution, the accused in this case is not called a pimp,
nor is he demonized as “evil.” Instead, the “bad choices” of the accused in this case are
contextualized when the judge states “... however, it is clear that Mr. Mfizi had a
difficult start in life.”

In R v. Mohess (1991), the accused is a male in his late twenties, who supplies an

apartment to a teenage girl, arranges her sexual encounters with men, and comes by
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frequently to collect her earnings. The judge in this case concludes that this cannot be
seen as a “normal living arrangement and sharing of expenses,” and thus the accused is
convicted of procuring. However, the accused is not called a pimp and nor is he

presented as a threat to other girls or society generally.

While the label of ‘pimp’ appeared frequently throughout my analysis, I did not
find one solid set of characteristics that define a “pimp” in this set of cases. The term
pimp is used to characterize a variety of the accused individuals. The accused in R v
Harris (1991) is deemed a “pimp,” with the judge stating, “In my opinion, the evidence
in this case overwhelmingly establishes that the accused was a pimp. That was his
reputation and that is what he did for a living.” The details of R v Harris (1991) are
much the same as the other cases and include an older male encouraging and
organizing the participation of young women and girls in prostitution. There are other,

very similar cases, however, that do not draw on the “pimp” label.

Based on the language and discourse present, the implication in a number of
these cases appears to be that “pimp” need not be a permanent identity or occupation
for each of the accused. In R v Harris (1991), the judge tempers his portrayal of the
accused as a pimp by stating, “The accused, a 28 year old first offender, had been
steadily employed except while pimping, and came from a good family environment.”
This could be identified as a moral discourse, where a distinction is made between bad
actions and bad people. The ‘Predator Pimp’ is a bad person, while the ‘Exploiter Pimp’

has done bad things but may still have the ability to change.
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The research literature in this area presents a reasonably consistent concept of
what it means to be a pimp. Studies on the commercial sex trade that discuss pimps or
pimping tend to present an individual similar to the ‘Predator Pimp’; namely, a violent,
dangerous and inherently evil individual who presents a threat to young girls as well as
broader moral order (see Dalla, Xia and Kennedy, 2003; Hodgson, 1997; Faugier and
Sargeant, 1997). This image is replicated in media portrayals of the “pimp,” as indicated
in Hallgrimsdottir, Phillips and Benoit’s (2005) study on newspaper representations of
the sex industry.3¢ My findings on the ‘Exploiter Pimp’ do not contradict the most
popular construction of the “pimp” but rather provide a more nuanced version of this
stereotypical characterization. Further, this finding reminds us that the concept of
“pimp,” like the concept of “procurer,” is fluid and open to competing interpretations

and discourses.

The Complainants

The ‘Exploiter Pimp’ is constituted largely in relation to the presentation of the
victims/complainants, and these procured individuals are not presented as entirely
innocent victims. Similar discourses of innocence, chastity and morality run through
these cases, yet they do not produce the same effect as in cases of the ‘Predator Pimp,’
which vindicate the victim as someone who has been ruined by the evils of prostitution.

Instead, these summaries acknowledge the complainant as someone who has been

% There are two notable exceptions to this trend in the research literature. Campbell’s (2006) study on cinematic
representation of the sex industry found a small number of films that constructed the “pimp” as something
other than a violent predator; namely, as a pseudo-boyfriend who also serves a “pimping” role. Hoigard and
Finstead (1986), in their study of street prostitution in Norway, challenge this singular definition of “pimp” as
violent predator and ask their study participants (street-level sex workers) what they believe a pimp to be.
Hoigard and Finstead (1986) ultimately create several categories of “pimp” to discuss the managers/partners
of their study participants, including violent pimps, violent boyfriend-pimps and non-violent boyfriend pimps.
Nonetheless, they also acknowledge the dominant, and socially constructed, stereotype of the pimp as a
violent, inherently evil predator.
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victimized, but whose victimization was perhaps less damaging as she was not entirely
innocent to begin with. The past lives, decisions and experiences of these women are
raised in the summaries, including their voluntary choice to become involved with the
accused, their use of drugs or their previous involvement in the commercial sex trade.
Collectively, this information tempers their presentation as victims and instead frames

them as somewhat tainted complainants.

The age of complainants in this set of cases ranges from approximately 14 years
into adulthood. Correspondingly, the accused individuals in these cases are charged or
convicted under a combination of sections 212(1) and 212(2) of the Criminal Code. |
found no specific patterns connecting the age of the complainant to a particular
construction of the procurer or the victim. Over half of the young women in cases of the
‘Exploiter Pimp’ were underage at the time they became involved with the accused and
were thus legally unable to consent to participate in the commercial sex trade.
However, very few of them are actually presented as victims, and are instead referred
to as complainants and witnesses. Similarly, the section of legislation under which the
accused was charged (i.e., 212(1) versus 212(2)) did not appear in any significant

pattern related to the presentation of the complainant.

The ‘victim status’ of the complainants was tainted either by their past life
choices or experiences or their voluntary choice to become involved with the accused.
For example, the case of R v. Harris (1991) includes five complainants, four of whom
are under the age of 18. The case summary consistently notes that all of these girls had
run away from home and were, at the time, under some form of care of the Children’s

Aid Society (CAS). My initial impression with this case was that the labels of “underage”
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and “runaway” helped to frame the complainants as highly vulnerable and thus the
actions of the accused as somehow more damaging. Yet none of these five girls are
referred to as victims, and the judge in this case also consistently raises the fact that
four of them had engaged in prostitution prior to meeting the accused. In a direct quote
to the accused, the summary states “All of these persons, except for T.R. as I recall, had
been prostitutes before you came into the picture.” Indeed, the summary characterizes

one of the complainants as “a working prostitute who needed a pimp.”

Both Rv. Thomas (2003) and R v. Mohess (1991) provide similar examples of 14-
year-old females who had run away from their family home or a group home and were
under some kind of care from the CAS. The summaries paint a picture of young, teenage
girls, who were, to some extent, complicit in their victimization, in reference to their
backgrounds and their active choice to pursue a relationship with the accused. The
complainant in R v. Mohess (1991) is presented as a teenage girl who is “street smart”
and experienced both in prostitution and drug use, and the summary emphasizes the
extent to which the complainant meant to “attach herself” to the accused. Similarly, the
complainant in R v. Thomas (2003) is portrayed as somehow simultaneously “young
and vulnerable” but also as sexually experienced and an eager participant in the sex
trade, despite evidence that the accused utilized violence and coercion to have her

participate.

Rv. Mfizi (2008) provides another example. The judge in this case describes one
complainant as coming from a “good” background and as “... an A student who went to
high school and resided with her parents.” Further, the summary emphasizes the

innocence and naivety of the complainant, stating, “She was infatuated with Mr. Mfizi
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and was not getting along with her parents.” The summary then goes on to describe the
damage done to her, due to her involvement in prostitution, stating the complainant “...
testified of the humiliation and violence she suffered” and “The complainant, her
mother and her father all filed heart-wrenching victim impact statements.” Yet despite
this information, she is never framed as a victim, and the information provided in
subsequent paragraphs tempers this portrayal of chastity and innocence. The judge
goes on to emphasize the degree to which the complainant intended to become
involved with the accused in a pseudo-romantic relationship. While the judge does note
that this was not a “real” romantic relationship due to the exploitive dynamic, the
implication is still made that the complainant was, to some degree, complicit in her

own victimization.

Rv. Constant (1993) provides a further example, and presents the complainant
as a “high school student, living at home, apparently in a nice neighbourhood.” In
describing the complainant, the summary states “Given her age, her intentions, the fact
that she was residing at home, that she was in school at the relevant time, I find that
she is exactly the type of person who parliament would be attempting to protect.”
Despite this information, the complainant’s previous experience in prostitution is
raised as a mitigating factor for the culpability of the accused. While the judge
acknowledges that the complainant had “escaped” her previous life of prostitution, and
was thus deserving of protection under the procuring law, the summary still
acknowledges that she is not entirely new to the commercial sex industry and nor is
she new to the accused. Further, there is no suggestion that the complainant has had

her “innocence” ruined by prostitution or the accused.
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Discourses around chastity and innocence do not appear as explicitly in these
cases as they do in those of the ‘Predator Pimp;’ instead, they are notable in their
absence. There is no suggestion of permanent damage done to these girls by virtue of
their participation (either voluntary or forced) in the adult commercial sex trade.
Perhaps because they are constructed as somewhat tainted to begin with, there is no
suggestion that their innocence could still be taken or destroyed. Further, there is none
of the same outrage or suggestions of moral corruption present as there is in cases of

the ‘Predator Pimp.’
Labour Sector

The labour sector does not appear to be a significant factor in terms of how the
‘Exploiter Pimp’ is presented in these cases. The complainants in cases of ‘Exploiter
Pimps’ worked in all sectors of the commercial sex industry, including street level,
hotels, apartments, out-call arrangements and an escort agency. In R v. Constant
(1993), the complainant was “dropped off on the street corner to find customers or
brought to hotels to meet with customers.” Similarly, in R v. Goulet (1989), the accused
had a “number of girls working for her in the ‘track’ area of Toronto.” In contrast to
this, in R v. Mfizi (2008), the accused convinced a complainant to work for an escort
agency in order to bring in money to support their domestic arrangement. Yet despite
this diversity, the summaries for these cases did not address the labour sector in any
detail, nor did they touch on the implications of working in the street trade as opposed
to an ‘off-street’ capacity. Further, there was nothing to suggest that the concepts of

‘pimp’ or victimization were associated exclusively with street-level sex work.

93



Prostitution as Individually Harmful

In contrast to the ‘Predator Pimp,’ prostitution was not constructed in these
cases as a threat to moral order and women everywhere, but rather as an unfortunate
social occurrence. Perhaps because the complainants in these cases do not represent
society’s most innocent, the actions of the accused do not constitute a significant threat
to greater society, as the accused have victimized an already “tainted” portion of the
population. Consequently, prostitution itself is framed as something damaging

predominantly only to those involved.

Cases of ‘Exploitive Pimps’ that touch specifically on the issue of prostitution
refer to the individual harm that the accused has inflicted on the life of the complainant,
and no reference is made to the broader evils or social threat of prostitution itself. For
example, the accused in R v. Lebar & Lebar (1997) are condemned for subjecting the
complainant to the evils of prostitution, with the summary stating that involvement in
prostitution increases the odds that one will end up in a life of “degradation and crime.”
In R v. Mohess (1991), the summary discusses the damaging impact that involvement in
prostitution had on the life of the complainant, and the summary for R v. Mfizi (2008)
highlights the “violence and humiliation” suffered by the complainant as a result of the
actions of the accused. There is no reference made in these cases to prostitution as

posing a broader threat to moral order, and discourses of risk, threat and moral order

are entirely absent in these cases.
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4.3 The Bad Boyfriend (and Pseudo Pimp)

The cases I have assigned to the ‘Bad Boyfriend’ category are those that fall
ambiguously between two labels; appropriately, the ‘boyfriend’ and a kind of pseudo-
‘pimp’ role. I determined that four of the cases I examined qualified under this
category, though I only discuss two in detail here as the other two provided little
information or discussion of the participants of each case. ‘Boyfriend-Pimps’ are
exclusively male and the complainants in these cases are exclusively female. The
accused are recognized as having some kind of domestic or “romantic” relationship
with the individuals they procure and they are framed as somewhat abusive boyfriends
with ‘pimping’ qualities. The complainants, correspondingly, are not afforded a victim
label but are presented as complicit in their own participation in prostitution and
engagement with a “bad boyfriend.” The broader issue of prostitution is presented as

something secondary to the case.
The Accused

The accused individuals in these cases are charged under various subsections of
section 212(1) of the Criminal Code, for procuring an adult individual to become
involved in prostitution. Yet all four cases also include charges for interpersonal
violence and assault. Yet despite the use of violence in these cases, the ‘Boyfriend-
Pimps’ are not framed as particularly dangerous or posing a significant threat. Rather,
the assault charges are presented as something related to the domestic relationship
and not to any type of forced prostitution. Thus, the violence committed in these cases

is afforded very little attention and discussion.
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What is more frequently raised to discuss these individuals is the fact that they
have no other source of legitimate income, which is similar to how judges have framed
the ‘Predator Pimps’ and ‘Exploiter Pimps.’ In Rv. D.B. (2005), the accused started a
jewellery business, which the judge dismisses as a weak and illegitimate financial
venture. In Rv. Parra (2001)37, the accused is portrayed as both greedy and lazy,
encouraging his pseudo-girlfriend to participate in prostitution in order to feed their
drug habits. The summaries in these cases paint the accused as lazy individuals,
inclined to let others do the work and disinclined to contribute to society in any
legitimate way. Despite this portrayal of greed and indolence, the ‘Boyfriend-Pimp’ is

also not constructed as particularly dangerous or as a parasite.

The concept of the “boyfriend-pimp” is replicated in a minority of empirical
studies on the commercial sex trade. Hoigard and Finstead (1986) ask their
participants in the street-level sex trade in Norway to define what a “pimp” means to
them. Acknowledging their participants’ contributions, Hoigard and Finstead (1986)
create several categories to discuss “pimps” in their study, including the designations of
“Violent Boyfriend-Pimps” and “Non-violent Boyfriend Pimps.” In her analysis of film
representations of prostitution, Campbell (2006) finds a small number of films that
portray the boyfriend of a sex worker in a pseudo-management/pimping role. The
representation of the “boyfriend-pimp” is not a new one, but is also not a common

representation, in comparison to the pimp as a violent predator.

%" The accused in R v. Parra (2001) was acquitted at trial, with the judge stating that the ‘Standard of Proof is
not met in the case. However, the judge still devotes considerable space to discussing the participants and
dynamics of the case, and thus, the case still provides useful data to examine in the portrayal of what it
means to be a ‘procurer.’
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The Witness and/or Complainant

The absence of the labels of “parasite” and “predator” and the general lack of
condemnation of the behaviour of the accused in these summaries may reflect the
pseudo-relationship status that the judge characterizes between the accused and the
complainants. Just as in every other case, the characteristics and actions of the
‘Boyfriend-Pimps’ are presented most extensively in relation or contrast to the
individuals they have procured. In these cases, the complainants are represented as
young, but not underage, and as having voluntarily become involved in a romantic or
domestic relationship with the accused. None of these individuals are referred to as
victims, and their personal actions and histories are discussed extensively within each
summary, to paint a picture of an individual who is tainted by her choices and complicit

in her own procurement.

In Rv. D.B. (2005), several times the judge notes that the complainant has an
addiction to drugs, stating, “She left home at fifteen and eventually took up prostitution
to pay for her drug habit.” The implication raised by this statement is that the
complainant had already worked as a prostitute before meeting the accused and, in
fact, was “known to be a prostitute.” The criminal record of the complainant is also
raised multiple times, including mention of several past convictions for prostitution-
related offenses. The judge states specifically that the offense of procuring is made out
by the complainant’s “known status” as a prostitute, and is supported by the evidence
that she and the accused live together. By stating this, the judge reaffirms that she is

not a victim of procuring, but rather, an active participant within it.
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Although in R v. Parra (2001), the judge does not dwell on the drug habits of the
complainant, the summary emphasizes the voluntary nature of the complainant’s
actions, in her decision first to become involved with the accused and then to engage in
prostitution to support the accused. The summary represents the complainant as a
“somewhat naive” individual, who nonetheless agrees to start a relationship, and
subsequently work in a body rub parlour and have her work directed by the accused. In
each of these cases, the character flaws of the complainants and the ‘voluntary’ nature
of the domestic relationship is emphasized, which in turn diminishes the presentation

of the complainant as someone who has been victimized.

The representation of the participants in these cases produces an image of the
accused and complainant as co-conspirators in their own deplorable situation. For
example, Rv. D.B. (2005) states there is extensive evidence of domestic violence
experienced by the complainant, yet this is tempered by the repeated mention of the
presence of crack cocaine use between the two case participants. Similarly, in R v. Parra
(2001), the judge notes that the dynamic between the accused and victim starts as a
“sentimental boyfriend-girlfriend sexual relationship,” but diminishes with the
development of a violent dynamic between the two, particularly in relation to the
complainant’s involvement in prostitution. Despite the fact that the complainant in R v.
Parra (2001) refers to her now ex-boyfriend as her “pimp,” and despite the evidence of
violence, the judge does not utilize this ‘pimp’ label and instead constructs a picture of

the two as mutually culpable.
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Prostitution as Notably Absent

While prostitution is highly moralized and condemned in cases of the ‘Predator
Pimp’ and ‘Exploitive Pimp,” any further discussion of prostitution itself is
conspicuously absent in the ‘Bad Boyfriend’ cases. Prostitution itself is addressed only
in reference to suggesting that the complainants had engaged in it previously, and that
part of their relationship dynamic was that they were engaging in it to contribute to
their domestic partnerships. Perhaps because the accused in these cases are not
presented as a particular threat to other (perhaps less ‘culpable’) women or society, the
action of prostitution itself is not promoted or condemned, but is somewhat ignored,

and is secondary to the focus on the domestic relationship.

4.4 The Business Manager

Despite the fact that only two cases presented the procurer in the role of a
“Business Manager,” [ placed these cases in their own category, as they were too
different from the others to be grouped anywhere else. These two cases, which portray
the accused as acting in a management role and running a business, also have distinct
characteristics from one another. However, | present them together because,
collectively, they represent a significant shift from the types of imagery and
characterizations used in the other cases in my study. Instead of referring to the
accused individuals as pimps or parasites, they are recognized as running a business,

whether or not the business is presented as “legitimate.”
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If one conceptualized the various versions of the procurer as sitting on a
continuum, the “Business Manager” crosses a line that divides pimps (and other highly
condemned characters) from managers. In contrast to each of the three previous
conceptualizations of procurer, in R v. Suen & Chiu (1995) and R v. Barrow (1998),
prostitution is not overtly moralized, the operation is acknowledged as a business and
the complainants are considered employees. | present these two cases separately

below, and illustrate both the similarities and differences between the two.
The Illegitimate Business Manager

Rv. Suen & Chiu (1995) presents an “Illegitimate Business Manager”, where the
operation is still portrayed as a business but the “managers” are presented as
somewhat suspect in their operations and motivation. Nonetheless, none of the same
damning language is used to describe the accused and the employees are in no way
portrayed as victims. This occurs despite the fact that at least one of the “employees”
was under the age of majority and thus not in a position to consent to work in the
massage parlour. While there is an implication of illegitimacy in the way the operation
is portrayed, the overall portrayal is still far more neutral and less overtly judgement-

laden than those I have already discussed.
The Accused

The co-accused in R v. Suen & Chiu (1995) are charged under Criminal Code

section 212(1) for procuring38 and under section 210, for running a common bawdy

38 Interestingly, although the summary mentions that at least one of the “employees” was 16 years old, there are
no charges under Criminal Code section 212(2), for procuring an individual under the age of 18. There is no
explanation provided for this within the summary.
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house. They are a man and woman, both in their late 40s, who are presented as
“partners” who share the responsibilities of operating a massage parlour in a suburban
shopping centre. There are few personal details presented about the accused in this
case. While the “Predator Pimp,” for example, was condemned as evil and parasitic for
wanting to profit off the prostitution of others, the accused in R v. Suen & Chiu (1995)

are specifically and exclusively referred to as “managers” running a “business.”

The only exception to the presentation of personal information is the discussion
of greed as the motivating factor behind the actions of the accused. This is similar to the
other characterizations of ‘procurer’ [ have discussed, where greed is consistently
raised as a source of motivation. However, instead of evil and specifically mal-
intentioned, Suen and Chiu are simply framed as greedy, pseudo business people.
There is no indication in the summary that they should be condemned for their actions
per say, of facilitating the involvement of other people into prostitution. Rather, their
negative presentation appears in relation to their poor operation of the business,

where they put profit and their own gains above the needs of their employees.

The other aspect of their portrayal that was particularly prominent was the
judge’s emphasis on the female manager’s culpability. The summary notes that both
Suen and Chiu are intricately involved in the management and day-to-day operations of
the massage parlour. However, the judge emphasizes in several places that Suen (the
female manager) is equally or even more involved in the business than Chiu. For
example, the summary states, “It would appear that Ms. Suen really was the brains
behind the whole operation. She was the moving force in this establishment.” In a later

paragraph, the summary re-states, in reference to Suen, “She was the brains behind this
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operation. She knew, she encouraged and she set out from the beginning to operate a
massage parlour where extras - in other words, sex acts — were performed in addition

to actual massages.”

This presentation of the female as the driving force behind the massage parlour
operation stands in contrast to each of the characterizations of ‘procurer’ I have
already discussed, which emphasize the evil or ill-intentioned actions of predominantly
male pimps. Yet the main accused in this case is female, and she is represented as
intelligent, capable and greedy in her operation of the business. In contrast, the male in

this case is similarly guilty, but somehow less capable than the female.

A final notable aspect regarding the accused in this case is the lack of
demonizing language used to describe their actions in procuring an individual under
the age of 18. While there were no specific charges pursued under section 212(2), for
procuring an underage individual, the summary for this case clearly states that the
accused knew at least one of their “employees” to be 16 years old. The judge also
highlights the extensive evidence that suggests that Suen coached and encouraged this
16 year old to provide sexual services to male clients. Despite the fact that the
operation is presented as a business, though a somewhat disreputable one, I had
expected that the accused in this case would be demonized for this at least, for
persistently encouraging an underage female to participate in prostitution. Yet unlike
the “Predator Pimp” and the “Exploiter Pimp,” who in some cases similarly ‘encourage’
underage girls to engage in prostitution and are subsequently framed as exploitive and

mal-intentioned, this is not the case in R v. Suen & Chiu (1995).
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The Employees

As I note, the complainants in this case are not constructed as victims but as
employees within a somewhat poorly administered business. The summary describes
the employees in this case as young women and suggests that Suen and Chiu sought out
girls who were “needing money and not living with their parents.” The judge
acknowledges that at least one of the “employees” was underage (16 years old), while
most were between the age of 18 and 21. Beyond this, there are no personal details
provided about the lives of these women, and their experiences and life prospects are
not dissected the way they are with the ‘Predator Pimp’ and ‘Exploiter Pimp.” Further,
the moral discourses on sexual purity and innocence present in other cases are entirely

absent in this case.

The summary describes a “continual pressure” exerted onto the young girls to
provide sex acts to adult male clients at the massage parlour. The summary gives
extensive coverage to the actions of Chiu in particular, in counselling and coaxing the
employees on their use of makeup, style of dress, interactions with customers, specific
sexual acts to provide and so on. Yet despite this, there is no suggestion that the women
were victimized in any way by their involvement in this. While the judge notes that
both parties are convicted of procuring, in “making two women into prostitutes,” there
is also no implication of lasting shame or damage associated with being “made into a

prostitute.” This stands in contrast to the presentation of victimhood found in cases of
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the ‘Predator Pimp,” where the accused are condemned for permanently ruining the

lives of young women by involving them in the sex trade.3°

While the employees in this case are not presented as naive victims, they are not
condemned either, as complicit in their own involvement in prostitution or as tainted
by some past failing. In fact, the personal histories of the employees are entirely absent.
There is no discourse of blame or culpability or complicity. Rather, they are presented
simply as workers, who happen to be working in a location that is providing an illegal

service.
Prostitution as a morally neutral venture

The overall treatment of prostitution in this case reflects the construction of the
accused as incompetent managers and the complainants as their employees. There is
no discussion of prostitution itself, beyond the operation of the massage parlour, and
thus no overt statements about the morality or broader realities of prostitution
generally. This is in stark contrast to cases of the “Predator Pimp” and “Exploiter Pimp,”
where prostitution is presented as the doorway to moral and social decay. Instead, the
summary for this case presents the massage parlour as merely an undesirable business,
with no expression of public outrage at this type of operation, nor an expressed need to

protect the public either from the evils of prostitution.

% This difference in representation may relate, in part, to the issue of consent in these cases, where the
implication may be that women or girls involved with a “Predator Pimp” had not really consented to participate
in prostitution, or there were more obvious threats and use of violence involved in those cases. Nonetheless,
given in particular the involvement of a 16-year-old female within the massage parlour, and the evidence of
“continual pressure” applied by the accused for this girl to provide sexual services, it is somewhat surprising
that there is a total absence of discussions of victimization in this case.
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The Legitimate Business Manager

The case of R v. Barrow (1998) presents an adult woman operating an escort
agency, who is charged with procuring other adult women to become involved in
prostitution. The operation is framed clearly as a business with eager, consenting
employees, who are offered reasonable compensation in return for their services.
Despite the mutual recognition that the accused is operating a business, this case
contrasts with the “Illegitimate Business Manager” in that there is no indication in the
summary of negative judgment or illegitimacy in the way the operation is run or in the
character of the accused.

If one were to consider, again, the concept of the ‘procurer’ on a continuum, then
the “Business Manager” sits at the furthest opposite end to the “Predator Pimp.” She is
older and female; she is presented as bright, reasonable and business-savvy, and as
offering an opportunity for women who are in financial need to make an income.
Further, there is no implication that prostitution is evil, a threat or even an unfortunate
social occurrence. Instead, the judge expresses some regret that the accused must be
convicted, as she does not meet any of the characteristics typically associated with the

evils of prostitution, and more specifically, pimping.
The Accused

The accused in R v. Barrow (1998) is an older woman, presented as
knowledgeable in the business world generally and specifically in the adult prostitution
industry. According to the summary, she is charged with “having lived off the avails of

prostitution of four different women, of having attempted to procure two undercover
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police to have illicit sexual intercourse, and of having attempted to procure the same
two officers to become prostitutes,” in violation of sections 212(1)(a), (d) and (j) of the
Criminal Code. The accused is also presented as a competent and organized manager,
who runs an escort agency by taking calls from prospective clients and arranging for
her employees to meet with clients for sexual encounters. In return for her services, the
accused took one-third of the employee’s fees. The summary in this case specifically
acknowledges the lack of exploitative behaviour by the accused, and notes that “no
escort was ever obliged to do anything unacceptable to her.” To summarize the actions
of the accused, the judge in this case states that Barrow “Held out the possibility of
substantial earnings from prostitution and offered friendly, non-coercive

encouragement and support to become involved” (R v. Barrow, 1998).

There is no implication of greed or other motivating factors for the actions of the
accused in this case. This is in contrast to nearly every other case | examined in my
analysis, where the accused and/or convicted individual was said to have involved
other people in prostitution purely out of greed and desire for personal gain.
Interestingly, though the judge in R v. Barrow (1998) acknowledges that Barrow’s
business would produce “substantial revenue,” there is no suggestion that her actions

were done out of a (negative) desire for personal gain.

Further, the accused in this case is not represented as having any negative or
exploitative intentions. Despite the finding in the case that Barrow did technically
attempt to “procure” two individuals, the summary first acknowledges the negative
connotations often associated with these actions (i.e. pimping) and then goes on to

emphasize the fair and friendly business practices of the accused. For example, the
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summary notes in several places that the accused was concerned for the well-being of
her employees and had them check-in part way through each appointment to ensure
their safety. Unlike most other cases [ examined, the summary does not delve into
Barrow’s personal life, characteristics or life prospects and any narratives on the

lifestyle or personal characteristics of the ‘Business Manager’ are entirely absent.

This image of the older, business-savvy woman running a brothel of
experienced sex workers is not a new one. Though the case summary for R v. Barrow
(1998) does not use this terminology, the concept of the “madam” is a long established
one. As I note in my literature review, there is a dearth of research on this particular
population of sex work managers. However, there is a firmly entrenched image of the
“madam” as a white, middle class, professional ex-prostitute, who runs a business
arranging sexual encounters (Heyl, 1979; Goldstein, 1983). Though in my analysis I
located only one case that fit into the category of “Legitimate Business Manager,”
similar accounts are found in academic research (see Heyl’s 1979 study on the life of a
madam or Bruckert and Law’s 2013 study on third parties) and in popular media (see

for example, Eriss 2006).

The Employees

The charges against the accused in R v. Barrow (1998) were the result of an
undercover investigation, where two female police officers pretended to be interested
in working for the business. There is little mention of these officers in the summary,
other than to describe the evidence they were able to collect to charge Barrow.

However, four other ‘employees’ are also discussed in this summary who were not
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police officers but adult women who voluntarily chose to work for Barrow’s escort
agency. Two of the women are presented as being in a difficult financial situation, but
not necessarily as highly vulnerable to victimization. To describe the background of
two of the women, the summary states, “In 1996, she was having financial problems
and could not afford groceries for herself and her daughter”, as well as “She was having
difficulty making ends meet on public assistance for herself and her children.” The need
and/or desire of these four women to make money is emphasized in the case, and few
other details are provided on their lives other than this. Interestingly, similar to the
absolute focus on the actions of the accused, as opposed to their personal traits or
characteristics, any discourse on the purity, innocence, sexuality and life prospects of

the employees in this case are entirely absent.

While the summary emphasizes that these four women who had worked for
Barrow had not previously been involved in prostitution, there is no implication that
they were victimized by Barrow’s actions in this case. In fact, the judge stresses that the
employees could be bringing home significant earnings from relatively little work.
While the summary also states that the accused was found guilty of living on the avails
of the prostitution of three of the women (not the police officers), there is no
suggestion that they were in any way damaged by their participation in the sex trade.
This, again, is in stark contrast to previous conceptualizations of victims, whose lives

and futures were destroyed by virtue of their involvement in prostitution.

Lastly, while the employees in this case are not presented as victims, nor are
they made out to be culpable or complicit in their own involvement in prostitution. In

past cases, and particularly within the ‘Exploiter Pimp,’ there was some indication that
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the tainted pasts or choices of the complainants made them less worthy of victim
status. This type of discourse is entirely absent in R v. Barrow (1998) where instead,
the complainants are presented as employees in a consensual and mutually beneficial

business relationship.

Prostitution can be victimless

The (im)morality, threat and damage of prostitution in this case is constructed
as relative to the involvement or (non)presence of a stereotypical pimp. In the
conclusion of the case summary, the judge in R v. Barrow (1998) provides a definition
of the “pimp” from the Oxford English Dictionary. This information is used to establish
the idea of the “pimp” as a violent parasite who coerces and profits from the
prostitution of others. Ultimately, the summary concludes that Barrow does not fit into
this traditional notion of a pimp#% and thus Barrow’s actions as a procurer should not
be regarded with the same degree of negativity or judgment. However, the summary
also notes that one need not be a pimp to be convicted under section 212, and the judge
specifically states that the fact that one runs a business does not change the underlying

reality that one is still profiting from the prostitution of others.

In this sense, the summary does not construct prostitution (and more
specifically procuring) as a threat or social evil, but rather as something that could
potentially be victimless but still happens to be illegal. To justify the conviction, the

judge states that the focus of each case should be on the offense, not the status or label

40 It was a particularly interesting finding that so much space was devoted to describing the pimp, given that the
legislation and current charges were for procuring and that “pimp” is not actually a legal designation.
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of the accused and not the policy implications of criminalizing individuals who “enter
into consensual business relationships with adults in the prostitution industry.” This
presentation reinforces the image of the accused as a legitimate businessperson who
was operating in an area of business that is still illegal. Further, prostitution itself is not
demonized, and there is some recognition that it can be done without specific and overt

harm to society or the individuals involved.

Looking Ahead

Collectively, these findings suggest that the concept of procurer to emerge from
the judiciary is best thought of as a spectrum of representations. Woven throughout
this spectrum are discourses on chastity and innocence, paternalism and
protectionism, claims to victimhood, legitimacy, threat and risk to society, and “good”
versus “bad”, among others. In some ways, these findings were nothing new, and
replicated many of the same notions found in previous empirical research on
prostitution and sex work management; even more notable were the similarities
between the representations of the pimp/manager found in studies of the media, and
those found in the current study. Further, my findings support the conclusion of a
number of previous studies on the judiciary, that despite the position of the courts as a
venue for examining ‘facts’ and applying the law, they also serve a meaning-making
function, (re)producing many of same concepts, representations and stereotypes found

in other social spheres.

In the following chapter, I identify a few of the more pertinent issues to emerge
from my analysis and examine them in more detail. I utilize the theoretical concepts

introduced in Chapter Three to help guide this analysis, with a particular focus on the
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concepts of gender roles and stereotyping. I also discuss some of the implications of my
findings in light of the ongoing debate on prostitution generally and procuring laws

specifically.
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CHAPTER 5: DISCUSSION & IMPLICATIONS

In review of my findings as a whole, a few issues stood out that warrant further
consideration in light of the research literature and the contemporary socio-political
climate regarding prostitution in Canada. In this chapter, I highlight and examine three
of these issues and consider some of the broader implications of my findings. In the
first section of this chapter, I compare the contemporary discussion of procurers,
prostitution and the law that [ found in my analysis with the historical origins of the
procuring laws. I draw on the theoretical concepts of the work of Shaver (1996) and
Sangster (2001) on the regulatory history of prostitution and women’s sexual conduct,
in order to highlight some of the similarities between the social, ideological and
political motivations that informed the original laws and the language used within the

courts today.

Following this, I discuss the highly gendered construction of prostitution and its
participants within these cases, where men and women are demonized, chastised or
pitied according to their adherence to specific gender expectations. I draw on
theoretical work surrounding normative gender roles and gender regulation as a lens
to examine and consider the implications of my findings. Lastly, | compare the judicial
construction(s) of the procurer with some of the broader discussion and debate
currently circulating on prostitution, procuring and the Canadian legal system. In this
section, I return to the epistemological assumptions underpinning this research, and
consider how the concepts of the social construction of knowledge and the operation of

discourse are displayed in my findings on the discursive construction of the procurer.
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Women'’s Sexual Conduct and the Origins of the Law

While the focus of this study was initially on the construction of the procurer, it
became clear throughout my analysis that each case summary paid significant attention
to the sex worker/victim/ complainant/witness. My findings suggest that the same
patriarchal, paternalistic and classist undertones that informed Canada’s original
procuring laws are still clearly present within the realm of the courts today. Shaver
(1996) and Sangster’s (2001) work help to highlight the similarities I found between
the historical origins of the procuring laws and their contemporary application as a
means of directly and indirectly regulating women’s sexual activity in the name of a

broader social and moral order.

During the late nineteenth century, the procuring laws were developed as a
means of targeting licentious (and foreign) men who lured women and girls into the
underworld of prostitution. However, according to Sangster (2001) and Shaver (1996),
the more fundamental goal of the “social purity” crusades and the changes to the laws
at the time was the need to gain control over women'’s sexuality and social role(s) in a
changing society. Women came to represent the pillars of the preferred social order,
which prioritized traditional marriage, family and the social and economic superiority
of men (Sangster 2001). During this era of social change, the groups with the most
social, economic and political capital, including the Church and white women’s groups,
perceived a threat to these pillars, and prostitution, including the pimp/procurer came

to embody that threat (Shaver, 1996).
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To these groups, women’s sexual behaviour outside the institution of marriage
and family was considered a problem and the procuring laws became part of the socio-
legal framework by which women'’s sexual conduct could be better regulated and
controlled (Shaver, 1996). The laws at the time justified removing women involved in
prostitution and placing them in reformatories or prisons, and punishing the men with
whom they were involved, labelling them as dangerous pimps (Sangster, 2001). Thus,
the criminal law became the central mechanism to combat the “threat” of prostitution
generally, and pimps and procurers specifically, and in doing so served to regulate
women'’s sexual activity and reinforce “familial roles for men and women” (Sangster,

2001, p. 85).

According to Shaver (1996, p. 206), our current social definitions and
understandings of prostitution are still very much “grounded in [the same] nineteenth
century notions of social evil and passive female sexuality” and the same underlying
desire to regulate women'’s sexual conduct. Some of the findings from my study very
clearly support this conclusion. Contemporary cases involving what I have labelled
“Predator Pimps” reflect much of the same language and objectives found in the
historical origins of a law developed to reinforce particular sexual and social behaviour

for women.

Many of the contemporary cases examined in this study illustrate the
patriarchal roots of the procuring law, where women's sexual “purity” is framed as a
commodity to be regulated and protected. The women in these cases are presented as
“innocent victims,” and are described as “pure” and “chaste,” with no prior sexual

experience. In particular, women and girls who are perceived to have come from
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“regular” or middle-class families are perceived as in most need of protection. Women
who were chaste prior to their involvement with the procurer and who have adhered
to the expectations of sexual passivity and innocence are presented as victims and
worthy of protection. In contrast, those who have participated voluntarily in
prostitution or other sexual activity and who have already violated the expectation of

sexual purity are reduced to the status of witness.

In the majority of cases of the Predator Pimp, the fate of the victims and their
sexual purity is connected to the fate of broader society, which is a direct reflection of
the origins of the procuring laws and, according to Shaver (1996), a desire to regulate
the social and sexual behaviour of women. Chaste and innocent women and girls are
presented as the moral pillars of society. Thus, any violation of this status is considered
a threat to the social and moral order and any individual who facilitates this is framed
as worthy of significant punishment*1. In contrast, the procuring of women who are
perceived as already tainted is punished as a violation of the law but not as any
significant social threat. The type of language and imagery found in this study reflects
the same vested interest in women's sexuality found in the historical origins of the law,
which contain an undertone of valuing and protecting a certain type of woman and

preserving a particular type of social structure (Sangster, 2001).

There are several implications to consider in light of this finding. The first is

that, despite significant developments in broader society regarding women's social

“I For example, as part of his sentencing rationale in R v. Salmon (1998), the judge states “... the courts view
this to be a serious offence, that it attracts both the consideration of principles of general deterrence and
specific deterrence and the protection of society, in this case as personified by young women who may fall
prey to such pernicious enslavement, and as well that sentences must reflect society's condemnation of and
revulsion at this type of offence.”
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positioning, and despite considerable evidence that the procuring laws are overbroad
and actually undermine the ability of sex workers to implement safety protocols, in
their application, the laws have changed very little. The language and imagery evoked
in these cases are a clear reflection of their historical origins. This is perhaps not a
surprising finding, given that the courts are not immune to outside “common”
knowledge and assumptions on the issue, and considering that the same assertions
regarding both women’s sexual conduct generally and prostitution specifically have
continued in other facets of society. However, it is still worth noting that, in terms of
the framing and presentation of women and “pimps” in these cases, the courts are
replicating the same social ideals that informed the creation of the laws over 100 years

ago.

A further implication to consider is that, despite the fact that these cases are
criminal trials and sentencing proceedings for the procurer, who is predominantly male
in these cases, the focus of much of the language is still on the women involved in each
case and on women'’s sexual conduct. In her analysis of the relationship between the law
and the regulation of sexual activity, Sangster (2001) highlights the ongoing fixation on
women as the problem in prostitution. My findings support this conclusion, with the
preoccupation within each case on the (sexual) conduct and lifestyle of the victim/
complainant/witness, and suggest that within the setting of the judiciary, the discourse
surrounding the evils of procuring and prostitution still remains preoccupied with

women’s sexual conduct.

By reproducing the same assumptions that informed the original procuring law,

including the emphasis on protecting “chaste” and “innocent” women, the courts are
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perpetuating the message that women'’s worth is still inextricably connected to their
sexual purity. Through the contribution to discourse on the procurer specifically, the
courts contribute to a broader discourse on women, women'’s sexuality and sexual
conduct. Through this discourse, the courts are playing a role in constructing a

particular type of sexual conduct as desirable and acceptable.

Gender Roles and Expectations

A second notable finding from my analysis is the perpetuation of specific gender
roles within these case summaries. As [ note in Chapter Three, this thesis did not start
as a gender-based analysis; however, my examination of these case summaries in terms
of the construction of the procurer uncovered very specific language and discourses
surrounding acceptable behaviour for both men and women in terms of their social,

economic and sexual roles.

In many cases of the Predator and Exploitive Pimp, the worth of women and
girls is equated to their adherence to a particular role of innocence and chastity. This
was particularly notable in cases involving girls and women who were framed as
coming from “good” neighbourhoods, and as well-behaved and “innocent” in terms of
their lack of sexual experience. As I discuss in the previous section, the girls in these
cases were portrayed as those most worthy of victim status and protection under the
law. In R v. Constant (1993), of the complainant/victim, the judge states “Given her age,
her intentions, the fact that she was residing at home, that she was in school at the
relevant time, I find that she is exactly the type of person who parliament would be

attempting to protect.”
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Building on the expectation that women and girls be both well-behaved and
innocent is the presentation of women and girls in these cases as individuals that can
be considered permanently damaged due to their involvement in prostitution, whether
by their own choice or through someone else’s force. In many cases of both Predator
and Exploitive Pimps, judges spoke of the damage that had been inflicted upon the
victims, devastating both to the parents and to the girl’s futures. References were also
made in these cases to “ruined” lives and future prospects, bolstering the idea that once
she becomes involved in prostitution, a woman or girl’s value has been permanently

stripped away.

The conception of the ‘madonna-whore’ duality (Feinman, 1994) is useful here,
as it helps demonstrate the dichotomization of the girls/women in these cases into two
relatively distinct categories: the innocent who are worthy of protection versus the
tainted, who violated the role of ‘madonna’ through their choices or experiences. The
girls in these cases who did not meet the expectations of the ‘madonna’ were both
directly and indirectly chastised as both tainted and unworthy of the same protection

afforded to those who upheld the expectations of their gender.

For men involved in these cases, the most overtly gendered expectations relate
to their adherence to the role of economic provider. Many of the male procurers in
these cases are demonized not only for “preying” on innocent young women or for
forcing women into prostitution; they are demonized for being lazy, for not finding
“legitimate” work and not fulfilling their appropriate role as economic providers. This
finding was consistent across cases of Predator, Exploitive and Boyfriend Pimps, who

are chastised for their greed and their failure to contribute to the economy in an
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appropriate and social expected manner. This interpretation is consistent with Ryle’s
(2012, p. 372) assertions regarding hegemonic masculine traits and the
worker/economic provider as a key aspect of masculine identity. According to this
interpretation, this concept of the man as worker and economic provider is so
engrained within normative sex/gender roles that a violation of this role is notable as a
“failure of masculinity” (Ryle, 2012, p. 372). In the context of this study, the men who
fail to meet the criteria of appropriate ‘economic provider’ are apparently doubly

chastised for this failure.

In contrast, in the few cases where women are charged with procuring, they are
demonized differently from the men. The few female procurers in these cases are not
chastised for being lazy or for failing to support themselves through legitimate
employment. Instead, they are labelled as greedy and aggressive. In the two cases
where both a male and female are charged with procuring in relation to the same
operation, the female is singled out for her actions. One way of interpreting this is that
the women in these cases are stepping outside the dominant gender role of passive
females and violating the expectations traditionally associated with being a woman
(Feinman, 1994)42. For this, they are framed in some sense as doubly bad, for being a

procurer and a woman#43,

2 Feinman (1994) might also argue that a woman acting in a role traditionally (or stereotypically) filled by men
(such as pimp/procurer), might also fit this category, as violator of normative gender expectations and thus,
as a woman in need of regulation and control. The gendered connotation associated with the stereotype of
pimp/procurer is a broader issue that could be explored in more detail elsewhere.

3 The one exception to this is the case of R v. Barrow (1998), the woman | labelled as the Business Person,
and who is presented by the court as a manager and not a procurer. She is also presented as a smart,
business-savvy woman who gave an opportunity to other women to make a substantial earning from
prostitution. There is no implication that she is breaking gender expectations in her actions, nor that she is
greedy for doing so.
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One implication to consider in light of this finding, which is perhaps not entirely
surprising, is that the courts, like other entities such as popular media, are another
source of ‘knowledge (re)production’ on appropriate gender roles and expectations.
Not just a neutral venue for examining the facts and applying laws, the courts serve a
meaning-making function in this regard and help perpetuate a very specific set of
gender roles for men and women. From a social constructionist perspective, the courts

are simply another contributing body to a broader ‘knowledge’ on gender ‘norms.’

The relationship between gender expectations, prostitution and the legal system
is not a new area of study. In particular, as [ discuss in the previous section, gender,
sexuality and prostitution have been explored in some detail by researchers interested
in the regulation of prostitution (see, for example, Shaver 1996; Sangster, 2001;
McLaren, 1986) and the impact of criminalization of the sex industry (for example, van
der Meulen, 2010). However, research specifically on the relationship between gender
roles and stereotyping and both the action and construction of procuring is a topic area

that has received less attention and warrants further inquiry.

The Replication of Stereotypes and Assumptions

The idea for this thesis topic came from the debate circulating in Canada on the
nature and ‘reality’ of prostitution, its participants and the impact of current legal and
regulatory structures. I sought to shed some light on the judicial contribution to this
debate. What I found within the range of judicial case summaries reviewed for this
study was a spectrum of representations, from the procurer as predatory pimp, to the

procurer as businessperson. Equally present were competing representations of
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victims, complainants, prostitutes and/or sex workers, and a number of assertions

regarding the act and industry of prostitution and its alleged impact on society.

The broader finding to emerge out of this study that was perhaps most
interesting is that none of these ‘truths’ produced within the courts are anything new
or different from what is already circulating within the larger debate. Instead, many of
the assertions regarding procurers and the sex industry found within these summaries,
are simply replications of the same ‘truths’, stereotypes, arguments and generalizations
that already appear in some academic work, government committee debate, pro- and

anti-prostitution activism and legislative challenges.

It was beyond the scope of this study to try to create a complete genealogy of
this prostitution debate, with its wide variety of participants and all of the assertions
and ‘truths’ called upon to support each side. As such, this discussion item should be
taken as a small contribution to what should be explored as a much larger topic in and
of itself. Clearly, the judiciary does not operate in a vacuum and is not immune to the
same stereotypes and generalizations that infiltrate other social and political realms.
Nonetheless, it is worth noting that the judicial contribution on the procurer largely
replicates the same narratives and ‘truths’ produced by every other participant in this

debate.

In brief, on one side of the debate surrounding the morality and regulation of
prostitution is the assertion that all forms of prostitution necessarily involve an evil,
male pimp exploiting a young, female, innocent victim (see, for example, Dworkin,

1993; Barry, 1995; Day, 2008; Longworth, 2010). Examples of this nature and this type
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of imagery are drawn upon by prohibitionist feminists, conservative governments and
religious institutions (among others) to bolster their argument that all prostitution
necessarily involves the exploitation of women at the hands of evil predators. This

imagery is also used to justify arguments for harsher legal penalties.

Evidently, there are certainly cases of extreme violence and exploitation
experienced by women in the commercial sex industry. Yet what is used to support
prohibitionist arguments is still only one story - a particular version of reality that
does not encompass all experience but is utilized selectively to support a particular
position. To show the ‘truth’ about prostitution, prohibitionists cite extreme cases of
exploitation in the sex industry, involving violence against young women perpetrated
by evil men, paired with a lack of recognition that other, less sensational and more

positive scenarios exist.

The same trend appeared within a number of the case summaries reviewed for
this study. Particularly in cases involving ‘Predator Pimps,’ judges create and
perpetuate specific narratives on prostitution, drawing on sensational language about
the threat that evil pimps pose to decent society and women everywhere. The assertion
behind these narratives is that all prostitution poses a threat to broader society due to
the operation of predatory pimps, as in many of these cases, there is no recognition that

prostitution can operate in any capacity other than through violence and exploitation.

There are several implications to consider in light of this finding. The first is
that, just as the types of imagery and language found in many of these summaries

appear to be replications of the same arguments found elsewhere, in turn, the

122



narratives and sweeping generalizations about prostitution and procuring found
within many of these case summaries provide fodder to the prohibitionist argument.
The case summaries themselves provide legitimized ‘truths’ that can be touted by
prohibitionists as the ‘reality’ of prostitution. In turn, these truths can be used to justify

particular courses of action, which is a further implication of this finding.

The nature of a discourse on any topic is that it is not ‘true’ in itself but may hold
a number of competing versions of the ‘truth.” According to Foucault, some discourses
and the knowledge or claims within them will dominate, holding more prominence or
legitimacy than others (Foucault, 1977). Discourses are constitutive in their own right,
and construct a particular version of any topic or event as real (Carabine, 2001, p. 268).
As a result, the way that particular populations, issues or ideas are discursively shaped
can produce real effects or set the stage for particular actions to be taken and justified

on the basis of ‘truth’ (Carabine, 2001).

The construction of the procurer as the ever-present, predatory pimp, provides
a particular ‘truth’ about prostitution in Canada, portraying it as the gateway to moral
and social decay. This contributes to a broader discourse of prostitution as exploitation
and procurers as the evil-doers. Thus, a possible effect of this particular judicial
contribution to the discourse is that it can be used to justify harsher legislation against
prostitution. Prohibitionists can draw upon this particular discourse to justify the
implementation of harsher penalties against those involved in procuring, and to
support their argument for increased criminalization within the industry. In this sense,

this particular discourse has potential, tangible effects.
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Similarly, but on the opposing side of the debate, the version of procurer as
business manager may be used to bolster the arguments of ‘sex as work’ activists. ‘Sex
as work’ activists have argued that prostitution can be conducted without exploitation,
between consenting adults and for mutual benefit (see, for example, van der Meulen,
2010; POWER, 2010; Bruckert & Law, 2013). The ‘sex as work’ argument rejects the
assertion that all prostitution necessarily involves the operation of a predatory pimp,
and proposes that it can and should be conceptualized as a legitimate form of labour.
The corollary of this argument is that prostitution should be decriminalized. To
support their argument, advocates of this perspective draw on the imagery of
consenting, adult sex workers, operating independently or in a mutually-beneficial,
third-party business arrangement, and in doing so, provide a counter-discourse to the

‘all prostitution is exploitation’ narrative.

Two case summaries reviewed in this study support this counter-narrative of
the industry, painting a picture of the procurers in each case as business managers and
outwardly rejecting the notion that all prostitution involves exploitation or a predatory
pimp. ‘Sex as work’ activists may similarly utilize these narratives of prostitution and
procurer to challenge the dominant discourse of the procurer as exploitative pimp. For
example, Bruckert and Law’s 2013 study of third parties in the sex industry references
the judge’s portrayal of the accused in the case summary for R v. Barrow (2001). In
their report, the researchers use an excerpt taken from R v. Barrow (2001) to illustrate
the scope of the procuring laws in criminalizing those who may encourage others to
participate in sex work, even if such encouragement is offered without coercion or

exploitation. This narrative is then used to reinforce the argument for changes to
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Canada’s prostitution legislation. In this sense, this (counter) discourse (re)produced

within the courts, of procurer as business manager, can help produce a similar ‘effect’,
by putting in place a set of ‘truths’ that can be used to justify particular actions; in this
case, changes to legislation to permit the legal exchange of sex as a form of labour and

business transaction.

This was a particularly interesting finding to emerge from this study as it
provides some small insight into both the productive quality of discourse and the
position of the judiciary as a source of ‘knowledge production’. Typically, research on
social constructionism and representation is limited to describing how something is
represented. For example, as I discussed in the Literature Review of this thesis,
researchers examining media portrayals of crime have been hesitant to make claims
about the direct effect of media representation on viewers#4. In the context of this study
however, it is interesting to consider how the narratives produced in some of these
court case summaries may serve a productive function, in their use as examples of

‘reality’ to help bolster a particular argument for action or legislative change.

To some extent, this illustrates the unique position of the judiciary as a source of
knowledge production in this area. The purpose of the courts and judiciary is to
consider ‘facts’ and apply laws, which in turn produces written summaries of decisions,
which contain particular narratives and discourses. These decisions will carry forward
as the official record or ‘truth’ of each case, and in turn, may be used selectively by
others in the future to help bolster a particular argument or claim. In this sense, the

judiciary plays an active role both in helping shape the concept of ‘procurer’ in Canada

4 See Doyle’s (2006) study on media representation of crime.
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and in contributing to the broader socio-political debate on the nature and ‘realities’ of
prostitution. To this end, and with consideration to the findings discussed in the earlier
part of this chapter, the judiciary also plays a role in contributing to normative
discourses on gender roles, gender relations and sexuality, through its particular

representations of ‘procurer,” which was another notable finding in itself.
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CHAPTER 6: CONCLUSION

According to Shaver (1996, p. 203), there are a variety of “political and social
forces at work in constructing what is reprehensible or deviant about prostitution.”
These forces each play a role in constructing a particular ‘truth’ about prostitution and
its participants. The courts are simply another participant in this process, unremoved

from the other forces and social entities that contribute to this broader discourse.

Part of what this study found was that the judicial contribution to this discourse
is neither new nor unique but a (re)production of the same assertions and arguments
circling in other social, legal and political realms. The records of the courts tell four
different stories of what it means to be a procurer, with corresponding claims
regarding the identity and experience of the victim/prostitute/sex worker, and an
accompanying version of prostitution itself, as either the gateway to social decay or an

exchange of sexual services for financial gain.

Within these four different versions of procurer, the narrative of ‘procurer as
exploitive pimp’ dominates in terms of its prominence within judicial records. In
contrast, the story of ‘procurer as business manager’ provides the counter-narrative to
the pimp stereotype, and illustrates a prostitution exchange that is neither exploitative
nor intrinsically damaging to its participants. Approximately eighteen cases reviewed
for this study portrayed the procurer in the role of pimp, as opposed to only two as
business manager. Within this particular study, the ‘procurer as pimp’ narrative may

have dominated in quantity solely due to the data available, as judicial decisions may
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be less likely to be reported and made publicly available when they include fewer
sensational details. As Bruckert and Law (2013, p. 83) state, “shorn of moral outrage
and absent of salacious framing, management in the sex industry, like management in
other sectors, is rather unexciting.” Perhaps this helps explain the dominance of the
pimp narrative within the findings of this study, over the less exciting business

manager.

Other notable findings to come from this study include the prominence of the
patriarchal and paternalistic origins of the procuring laws within the contemporary
operation of the courts. While perhaps not entirely surprising, this finding is still of
interest, considering the number of legislative reviews conducted since the creation of
the laws, paired with the sheer number of years that have passed since their inception.
Despite this, the same original themes of protectionism and proprietary language over
women’s bodies, sexuality and sexual conduct were notable throughout much of the
analysis. Equally notable throughout the findings were assertions and imagery
surrounding gendered expectations of behaviour, embedded in nearly every summary

examined as part of this study.
Looking Forward

The completion of this study has opened up several other possible lines of
inquiry for future research. The constitutional challenge currently before the Supreme
Court regarding several components of Canada’s prostitution laws*> provides its own
possibilities. Given the number of (opposing) parties participating in the case, the

challenge itself would make an informative case study, and an opportunity for creating

45 Canada (Attorney General) v. Bedford (2012)
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a more detailed genealogy of the ‘prostitution debate’ in Canada. A case study of the
information presented to the Supreme Court, mapping each parties’ claims on the
morality and regulation of prostitution, would provide a much more detailed account of

the narratives that inform each argument of this broader debate.

Another possibility for research to build on this current study would be to
expand the sample of judicial case summaries to include all Canadian provinces, as
opposed to only Ontario. Limiting the sample of cases to Ontario was a necessary
methodological choice, given the scope of the research. However, Ontario may have its
own social or political landscape in this regard, unique from the rest of Canada.
Expanding the sample to include cases from across the country would enhance the
ability of the study to speak to the discursive construction of the procurer by the

Canadian judiciary as a whole.

A further possibility for future research might include an analysis of another
source of discourse in this topic area. For example, in this study, I discussed some of the
arguments made by feminist-prohibitionists against prostitution, and touched on some
of the narratives of prostitution and procuring drawn upon by prohibitionists to argue
that all prostitution is exploitation. An interesting counter study to what I have just
completed would be to begin to map the prohibitionist construction of the procurer as

a point of comparison to the judiciary.

Wrapping Up

What the reader should take away from this thesis is a reminder that the

‘knowledge’ and ‘truths’ we hold on the issue of prostitution, including its laws and
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regulatory structures, and the ‘realities’ of the industry and its participants are
constructions based on specific knowledge and experience. There is no single ‘truth’ or
‘reality’ about prostitution or its participants. Instead, there is a collection of differing
experiences, and interpretations and representations of those experiences, reproduced
and rehashed by those with competing interests in the regulation, moralization and
criminalization of prostitution. Within this claims-making process, stereotypes persist,
including that of the procurer as predatory pimp. What is useful to bear in mind is that
this version of procurer does not hold any more ‘truth’ than any other; it is only one

version that contributes to a much more complex story.
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APPENDIX

Item I: Carabine’s Guide to Conducting Foucauldian Discourse
Analysis

1. Select your topic and identify possible sources of data.

2. Know your data - read and re-read.

3. Identify themes, categories and objects of the discourse.

4. Look for evidence of an inter-relationship between discourses.

5. Identify the discursive strategies and techniques that are employed.

6. Look for absences and silences.

7. Looks for resistances and counter-discourses.

8. Identify the effects of the discourse.

9. Context 1 - outline the background to the issue.

10. Context 2 - contextualize the material in the power/knowledge
networks of the period.

11. Be aware of the limitations of the research, your data and sources.
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Item II: Variables of Interest for Open Coding

VARIABLES OF
INTEREST

GENDER/ SEX

AGE

RACE/ ETHNICITY

LABOUR SECTOR

RELATIONSHIP

Male Female Trans/
unknown
18-25 26-35 36-45 46-55 56+
Caucasian South Asian African/ Other
Asian Caribbean
Street In-call Outcall In-call Outcall
agency agency private private
Romantic Non- Other
romantic
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Item III: Guiding Questions

1. How is the ‘managee’ spoken of in this case?

2. How is the ‘managee’ spoken of in terms of:

Age? Gender? Gender Life prospects? Personality /personal traits?
expectations?

3. How is the ‘managee’ labelled? (ie. victim, complainant, witness)

4. How is the ‘managee’ spoken of in terms of culpability or blame?

5. How is the ‘managee’ spoken of in terms of experience in prostitution?

6. How is the ‘managee’ spoken of in terms of other sexual experience?

7. How else is the ‘managee’ spoken of in this case?

8. How is the relationship between the ‘manager’ and ‘managee’ characterized?

9. How is the ‘manager’ spoken of in this case?

10. How is the ‘manager’ spoken of in terms of:

Age? Intentions Life prospects? | Personality/personal | Gender? Gender
towards traits? expectations?
‘managee’?

11. How is the ‘manager’ labelled/titled?

12. (How) is the ‘manager’ spoken of in terms of use of violence? Exploitation?

13. How else is the ‘manager’ spoken of in this case?

14. How is the labour sector spoken of in this case?

15. How is the issue of prostitution spoken of in this case?

16. What else is notable about this case?
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Item IV: Case Summary Analysis Template

Case name

Relevant charges

Hearing Type

" . . Disc. Of past
. . N Personal traits or o Past experience in
As characterized by judge |Age Life prospects personality Victim label? prostitution? Gender? Expectation [sexual
related to gender? |conduct?
Managee characteristics
Related quotes
Business Business Agency
Exploitive? Romantic? manager? partner? owner/manager? |Other
Relationship b/w
manager and managee
Intent of Personal traits/ |Discussion of Discussion of Title/label
Age relationship Life prospects characterization|violence? exploitation? given
"Manager"
characteristics
Related quotes
Hotel/ Massage
Street apartment Escort agency parlour Independent Other

Labour sector

How is prostitution
characterized?

Related quotes

Prostitute as a status?

Related quotes

GENERAL NOTES/
OBSERVATIONS

Related quotes
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