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INTRODUCTION

The Second Vatican Council's inspired description of
marriage found in Gaudium et spes characterized it as a
"community of “ove" (n. 47) and "an intimace community of life
and married love" rooted in the ‘"conjugal covenant of

irrevocable personal consent" (n. 48).

Although the Council speaks of the ‘"benefits and
purposes" (n. 48) of marriage, these are not prioritized. The
traditional tria bona of marriage continue to find expression
in this constitution which speaks of the good of the spouses
and their offspring, as well as the unitive and sacramental
aspects of this bond (n. 48). These elements express the
nature of marriage and it is in the 1983 Codex iuris canonici

that these concepts find juridic expression.

Since marriage is a human reality, the Church has always
recognized the natural right of all persons who are "not
prohibited by law," whether divine, ecclesiastical or secular
to enter this union. It has also recognized the need to
protect this right. There are factors, however, which can
affect the exercise of this right or the ability to establish
a marital union. The Church has always been conscious of this
fact and has recognized certain divine ~“aw impediments. For

various reasons it has also promulgated its own 1list of
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impediments to marriage. At the same time, the Church may or
may not recognize barriers to marriage established by some

societies.

among the factors militating against marriage and its
establishment are those which have a negative effect on the
psyche of an individual. These in turn can alter a person's
capacity to contract marriage or adversely influence their
motivation to enter marriage. Certain traumatic childhood
experiences can affect an individual so that the "mutual gife"
of the partners that constitutes marriage ! Gaudium et spes, I.
48) becomes almost an impossibility. The experience of
violence in childhood which has many consequences on the
personal and interpersonal aspects of human development is

such a deterrent.

The last fifteen years have seen a media explosion
concerning the sexual violation of children. Most of these
revelations pertain to incest and have focused on the abusive
father-daughter relationship. Clinical and research data
concur that the overwhelming majority of perpetrators of child
sexual abuse are men (95%). Girls are more likely to be
victimized within the family (i.e., incest) than boys.

Because fathers represent authority and security to children,
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their betrayal of the parental role has been shown to be one

of the most devastating types of child sexual abuse.

Sociological, psychiatric and psychological studies are
beginning to confirm the profound effect sexual abuse has on
the personality of its victims. A deep distrust of others and
low self-esteem prevent them from giving to or accepting
others as equals. Self-destructive behaviours such as
substance abuse or suicide attempts can also be a result of
incest. Several psychiatric disorders such as borderline and
multiple personalty disorders have also been linked to incest
as well as various sexual dysfunctions which seriously affect

the intimate union of marriage.

Victims of incest often "block out" the experience. In
such cases the actual memory of the incestuous abuse is not
readily available to the conscious mind, although patterns of
personal and interpersonal difficulties may be present. While
many victims enter marriage with the best of intentions, many
of these unions fail. Other victims use marriage as an
opportunity to escape the parental home, with the same

resulting marital failure.

Many perpetrators of incest also enter marriage bringing

with them painful family experiences and poor abilities to
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form healthy interpersonal relationships. As children they
themselves are often victims of physical and/or sexual
violence or come from homes in which adult male figures are
absent. As adults, they display marked difficulties in many
areas of interpersonal interaction, including the marital
relationship. They also show a poor understanding of the
responsibilities involved in the parental role. These

problems inevitably lead to adversity in conjugal life.

For the purpose of this study, we raise the following
questions relevant to these facts:

1) What is the nature of marriage as presently
understood by the Church?

2) What is the nature of incest?

3) What are the factors motivating perpetrators of
incest and how is their psychological status related to their
ability to give valid matrimonial consent?

4) Are incest victims capable of giving valid consent
and establishing a marital union as the Church understands it?

5) What are the precise psychological factors of the
abuse which affect the ability to establish such a union?

6) What are the elements of marriage as the Church
teaches it that are beyond the capabilities of these persons?

It is the hypothesis of this study that, within the
specific criteria established by law and jurisprudence, those
who experience an incestuous relationship during childhood may

be unable to posit valid matrimonial consent due to the
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lasting effects of such maltreatment. It is also advanced
that those who perpetrate incest against children may

similarly be found unable to consent validly to marriage.

To present the effects incest has on matrimonial consent
two factors will be examined, namely, the Catholic Church's
traditional teaching on marriage in its theological and
canonical aspects as enhanced by the teachings of the Second
Vatican Council and contained in post-conciliar documents, and
the nature of a human act and the grounds of nullity which

might be proposed in a cause with an incestucus element.

Next, the nature of father-daughter incest will be
identified. This specific relationship is being studied as it
is considered by both clinicians and the general public to be
the most traumatic form of incestuous abuse. The results of
recent studies regarding the prevalence and incidence of
incestuous abuse in Canada, the United States of America and
England and Wales will be presented. Availability of research
data determined that these countries in particular would be
the focus of this thesis. A discussion of some of the major

causal theories of incestuous behaviour will follow.

This will lead to an examination of the development of

the human personality. The short-and long-term effects that
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sexual abuse has on the developing personality will be
outlined. Since treatment of incest victims is varied in its
modalities and results, only scme of the major types designed

to assist the child and adult victim will be explored.

Jurisprudence in the area of incest is growing. An
examination of the decisions of the Rotal judges in such
causes, and any available decisions of lower courts will
conclude this study. Other cases, particularly those in which
incest can only be obliquely indicated, will also be
considered since they can contribute to a developing

jurisprudence.

Since the mid 1970s, much has been written on the
experience of incest. These early works have been valuable for
the information provided regarding the effects incest has had
on the 1lives of the authors. However, their anecdotal
approach excluded the rigours of a scientific approach to the
study of the problemn. By the mid 1980s scientific research
began to be published on an inter-professional scale. Earlier
studies examined the nuclear family unit in their search for
the cause of the problem. Later research narrowed its focus
to the perpetrator and victim, while at the same time
broadening the search into the wider societal attitude towards

violence, especially when it had sexual overtones and was
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directed towards less physically strong members of the

community.

A picture of the short and long-term effects of incest is
slowly emerging. Painstaking and detailed studies using the
rigorous research methods of the scientific community are

vielding consistent, verifiable results.

Although research continues in the fields of psychology,
psychiatry, social work, medicine, nursing and secular law in
the civil and common law traditions, little has been written
on the subject in the domain of canon law. Recent canonical
writings have examined the effect psychological disorders
including homosexuality, psychic impotence, immaturity,
antisocial personality, schizophrenia and trauma can have on
the ability to consent to marriage. However, no major
canonical study has been undertaken demonstrating the effect

incest has on matrimonial consent.

Many wvictims of incest come to Catholic marriage
tribunals searching for an answer regarding the validity of
the matrimonial union they have entered. They bring with them
the scars caused by the most intimate and painful memories.
It is incumbent wupon ecclesiastical judges and tribunal

personnel to have access to a base of scientific knowledge
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regarding the consequences of this experience. It is only
within this framework together with a soiid understanding of
the Church's teaching on marriage that an answer regarding the

validity of a specific marriage can be found.



CHAPTER ONE

THE NATURE OF MARRIAGE
INTRODUCTION

The Second Vatican Council presented a theology of
marriage that was at once both new and faithful to the
Church's traditional teachings. The eminently pastoral
document Gaudium et spes using terms such as "intimate
community of life and love" and "covenant of conjugal love,"l
reflected the growing existential movement to a more
personalist philosophy than had been used to describe this
human reality. Traditionally, the Sacred Scriptures and the
writings of the early Church Fathers presented and commented
upon the mystery that is marriagez but those writings seemed
to have little juridical import. With the promulgation of the
1917 Code of Canon Law, the juridical elements required for a
valid marriage represented the minimum to establish a marital
contract. It took the Second Vatican Council to re-discover

the richness of biblical and theological terminology to

ISECOND VATICAN COUNCIL, Pastoral Constitution on the
Church in the Modern World, Gaudium et spes (=GS), 7 December
1965, n. 48, in AAS, 58 (1966), p. 1067 (English translation
adapted from A.P. FLANNERY (ed.), Documents of Vatican II

[=FLANNERY], Grand Rapids, MI, William B. Eerdmans, 1975, p.
950).

!Ephesians 5:22-33.
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describe what is for most of humanity a profound and intimate

relationship.

This presented a problem to those who had the task of
revising the Code of Canon Law and especially the canons on
marriage. After ali, rich theological phrases rarely
translate well into precise juridical language. Could, in
fact, Gaudium et spes be used at all in considering revisions
to the Church's legislation on marriage? The debate was
lively and continues to this day among various Rotal judges as

is reflected in their respective sentences.

In the following pages the magisterial and juridical
understanding of the nature and elements of natural and
Christian marriages will be discussed. Cognizance will also
be taken of conjugal consert. Finally, the various grounds
under which the validity of a marriage may be challenged in a
case in which one of the parties either suffers from
incestuous anomaly or has been subjected to an incestuous

relationship during childhood will be examined.

1. THE INTIMATE COMMUNITY OF CONJUGAL LIFE

"The intimate community .f life and love"! is the way the

JFLANNERY, p. 950.
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THE NATURE OF MARRIAGE 3

Fathers of the Second Vatican Council chose to describe
marriage. The particular terminology used in this document is
not new to Catholic thinking on marriage,$ but it was a
refreshing rediscovery of the descriptive language of prior
vintage. Marriage as a consortium omnis vitae is a Roman law

concept that is found in the Corpus iuris civilisﬁ

However, far beyond its Roman law roots, the terminology
has profound biblical connotations. The union of the spouses
is described as the "two become one flesh" (Genesis 2:18)ﬁ

With this revealed truth in mind the Pontifical Commission for

‘See LEO XIII, Encyclical 1letter, Arcanum divinae
sapientiae (=Arcanum), 10 February 1880, in ASS, 12 (1879-
1880), pp. 385-402; PIUS XI, Encyclical letter, Casti connubili
(= Casti connubii), 31 December 1930, in AAS, 22 (1930), pp.
539-592.

'MODESTINUS' definition as found in the Digest 1is:
"Nuptiae sunt coniunctio maris et feminae et consortium omnis
vitae, divini et humani iuris communicatio" (Digest, 23, 2,
1}. Another formulation found in Justinian's collection is
attributed to ULPIAN, which states, "Nuptiae autem sive
matrimonium est viri et mulieris coniunctio, individuam
consuetudinem vitae continens" (Institutes, 9, 1). In
comparing the two formulations, Fellhauer concludes that
Modestinus' phrasing is stronger in meaning than that of
Ulpian. Although both refer to a sharing of life, consortium
means more a sharing of a common lot (con+sors), whereas
individua consuetudo (common customs) is a weaker expression
of the same sharing of life. See D.E. FELLHAUER, "The
' consortium omnis vitae' as a Juridical Element of Marriage,"
in Studia canonica (=SC), 13 (1979}, p. 15-16.

6The New Testament teachings on marriage and divorce
confirm these intentions of the Creator as His will "from the
beginning." See Mt. 5:31-32; 19:3-9; Lk. 16:18; Mk. 10:2-12;
Eph. 5:22-33.
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the Revision of the Code of Canon Law undertook the task of
revising the marriage canons. The earliest drafts of the
revision replacing C. 1013 of the 1917 Code7 revealed a
description of marriage, reminiscent of Gaudium et spes:
"Marriage is an intimate union of the whole of life between
a man and a woman by its nature ordered toward the procreation

and education of offspring."a

By 1977, the coetus working on marriage legislation made
textual changes regarding the ends of marriage, so the text
read: "Marriage is an intimate union of the whole of 1life
between a man and a woman by its nature ordered toward the
good of the spouses and the procreation and education of

offspring."9

At the same time the working group decided that
the Roman law concept of coniunctio rather than the Gaudium et
spes language of communitas or communio would be used. The

1980 Schema of the Code however, moved away from coniunctio to

a1l references to canons of the 1917 Code will be styled
C. for canon and CC. for canons, followed by the canon
number(s].

a"Matrimonium est intima totius vitae coniunctio inter
virum et mulierem, quae, indole sua naturali, ad prolis
procreationem et educationem ordinatur" (PONTIFICIA COMMISSIO
CODICI IURIS CANONICI RECOGNOSCENDO, Communicationes
[=Communicationes], 3 [1971], p. 70).

9"Matrimonium est viri et mulieris intima totius vitae
coniunctio quae indole sua naturali ad bonum coniugum atque ad
prolis procreationem et educationem ordinatur"
(Communicationes, 9 [1977], p. 123, emphasis added).
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communio. After much deliberation, the coetus came to the

conclusion that consortium was a preferable term since it
avoids the ambiguity which could be associated with the word

communio and the Code Commission adopted it in the 1981

11

Relatio. This same wording found expression in the revised

Code as c¢. 1055, § 1:

The matrimonial covenant, by which a man and a
woman establish between themselves a partnership of
the whole of life, is by its nature ordered toward
the good of the spouses and the procreation and
education of offspring; this covenant between
baptized persons has been r31539 by Christ the Lord
to the dignity of a sacrament.

Wematrimoniale foedus, quo vir et mulier intimam inter
se constituunt totius vitae communionem, indole sua naturali
ad bonum coniugum atque ad prolis procreationem et educationem
ordinatam, a Christo Domino ad sacramenti dignitatem inter
baptizatos evectum est" (PONTIFICIA COMMISSIO CODICI IURIS
CANONICI RECOGNOSCENDO, Schema Codicis iuris canonici iuxta
animadversiones S.R.E. cardinalium, episcoporum
conferentiarum, dicasteriorum Curiae romanae, universitatum
facultatumque ecclesiasticarum necnon superiorum institutorum
vitae consecratae recognitum [=Schema, 1980] [Patribus

Commissionis reservatum], Romae, Libreria Editrice Vaticana,
1980, p. 231).

lsee  PONTIFICA COMMISSIO GCODICI  IURIS CANONICI
RECOGNOSCENDO, Relatio complectens synthesim animadversionum
ab em.mis atque exc.mis Patribus Commissionis ad novissimum
schema Codicis iuris canonici exhibitarum, cum responsionibus
a Secretaria et consultoribus datis (=Relatio, 1981) (Patribus
Commissionis stricte reservata), Cittd del Vaticano, Typis
Polyglottis Vaticanis, 1981, pp. 244-245.

luMatrimoniale foedus, quo vir et mulier inter se totius
vitae consortium constituunt, indole sua naturali ad bonum
coniugum atque ad prolis generationem et educationem
ordinatum, a Christo Domino ad sacramenti dignitatem inter
baptizatos evectum est" (Codex iuris canonici auctoritate
Ioannis Pauli P.P. II promulgatus, fontium annotatione et
indice analytico-alphabetico auctus, Romae, Libreria Editrice
Vaticana, 1989), (Englisk translation in Code of Canon Law,
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The sometimes subtle differences in these terms have been
studied by J. Huber who has concluded that consortium is the
most appropriate juridical term with which to describe
marriage. According to his study, the word coniunctio denotes
a union of mind and bodies; communio reflects a communion of
many other aspects excluding a communion of bodies {(the term
is used many times in the revised Code in relation to
eucharistic and ecclesiastical communion); whereas consortium
reflects a communion of goods, life and fortune to be

experienced and sustained in perpetuity.13

Latin-English ed., translation prepared under the auspices of
the CANON LAW SOCIETY OF AMERICA, Washington, DC, Canon Law
Society of America, 1983. All references to canons of the
1983 Code will be styled c. for canon and cc. for canons,
followed by the canon number([s])}.

A remarkably similar description of marriage can be found
in the Code of Canons of the Eastern Churches which was
promulgated on 18 October 1990. Canon 776 presents marriage
as follows:

"§ 1-Matrimoniale foedus a Creatore conditum eiusque
legibus instructum, quo vir et mulier irrevocabili consensu
personali totius vitae consortium inter se constituunt, indole
sua naturali ad bonum coniugum ac ad filiorum generationem ed
educationem ordinatur.

w§ 2-Ex Christi institutione matrimonium validum inter
baptizatos eo ipso est sacramentum, quo coniuges ad imaginem
indefectibilis unionis Christi cum Ecclesia a Deo uniuntur
gratiaque sacramentali veluti consecrantur et roborantur”
(Codex canonum ecclesiarum orientalium auctoritate Ioannis
Pauli P.P. II promulgatus, Romae, Typis Polyglottis Vaticanis,
1990).

13J. HUBER, "Coniunctio, communio, consortium:
observationes ad terminologiam notionis matrimonii," in
Periodica, 75 (1986), pp. 401-408.
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Jemantics aside, the concept of marital consortium
remains open-ended, "so that doctrine and jurisprudence will

have ample scope to gradually identify its constitutive

nld

elements. Several attempts have been made in jurisprudence

and in canonical literature to identify some of the essential
elements of the consortium totius vitae. One of the earliest
was in a sentence by Rotal Judge L. Anné, who on 25 February
1969 identified the consortium totius vitae as an essential
right and obligation of marriage whose specific element
involves a most intimate personal relationship.” In attempts
to delineate some of the elements of this most intimate union,
G. Lesage presented several broad categories within which a

relationship could be examined in a matrimonial tribunal.16

ly, MENDONGA, "The Theological and Juridical Aspects of
Marriage," in SC, 22 (1988), p. 274,

ic. ANNE, 25 February 1969, n. 16, in SRR Dec, 61 (1969),
pp. 183-184 (English translation in L.G. WRENN, Decisions,
Toledo, OH, Canon Law Society of America, 1980, pp. 99-100.
See also U. NAVARRETE, "De iure ad vitae communionem:
observationes ad novum schema canonis 1086, § 2," in
Periodica, 66 (1977), p. 269; A. MENDONGA, "The Theological
and Juridical Aspects of Marriage," pp. 275-276.

lig. LESAGE, "Questions actuelles de jurisprudence
matrimoniale,"” in SC, 5 (1971), p. 8. In an important article
entitled, "The 'consortium vitae conjugalis': Nature and
Applications," this author enumerated fifteen examples of
"concrete elements which are essential to a consortium vitae
conjugalis and to which the marriage partner has a right." See
5C, 6 (1972), pp. 1035104. These he further reduced to five
main categories in "Evolution récente de la jurisprudence
matrimoniale,"” in SOCIETE CANADIENNE DE THEOLOGIE, Le divorce:
1'église catholique ne devrait-elle pas modifier son attitude
séculaire 3 1'égard de 1'indissolubilité du mariage?, Travaux
du Congrés de la Société canadienne de Théologie tenu a



THE NATURE OF MARRIAGE 8

Whatever the difficulties involved in attempting to specify
the actual elements of marriage, there seems to be general
consensus among canonists that th:= consortium totius vitae is
the new understanding of marriage as presented by the

Church.”

a. Conjugal love

The most notable feature about marriage in the
constitution Gaudium et spes 1is 1its insistence on the
importance of conjugal love (nn. 47-51) as the orientation of
the spouses to each other in a loving relationship that
perfects the partners and is naturally oriented towards new

life. Once asain, this recognition of the centrality of love

Montréal du 21 au 24 aoidt 1972, Montréal, Fides, 1973, pp. 47-
48.

”See D.E. FELLHAUER, "The 'consortium mnis vitae' as a
Juridical Element of Marriage," pp. 157-158; F.G. MORRISEY,
"Preparing Ourselves for the New Marriage Legislation," in The
Jurist, 33 (1973), PPE. 345-346; C. MURTAGH, "The
Jurisprudential Approach to the consortium vitae," in S5C, 9
(1975), pp.322-323; G. ROBINSON, "Unresolved Questions in the
Theology of Marriage," in The Jurist, 43 (1983), pp. 90-92;
W.A. SCHUMACHER, "Interpersonal Communication in Marriage: A
Commentary on the Rotal Decision of April 5, 1973, coram
Serrano," in SC, 9 (1975), Pp. 18-20; G. SHEEHY,
"Animadversiones quaedam in 'matrimonii essentiale aliquod
elementum',” in Periodica, 75 (1986), pp. 124-126 to name but
a few canonists and jurists who have accepted this opinion.
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in married 1life is not a new direction of magisterial

teaching, but rather a reiteration of a constant teaching.ls

In a continuation of the same theme after the Council,
Pope Paul VI issued the encyclical letter Humanae vitae on 25
July 1968 in which he emphasized that married love was fully
human, total, faithful and exclusive, and creative of 1ife.19
Pope John Paul II, in the apostolic exhortation Familiaris
consortio of 22 November 1981, spoke of the family as a
"community of persons” with love as its core.z0 However,
throughout all of these pronouncements, conjugal love was

never acknowledged as a necessary juridical element of

marriage.

lBSee Arcanum, p. 395; Casti connubii, pp. 548-549; PIUS
XITI, Allocution to the Italian Catholic Union of Midwives, 29
Qctober 1951, in AAS, 43 (1951), pp. 835-854,

YpAUL VI, Encyclical letter, Humanae vitae (=HV), 25 July
1968, n. 9, in AAS, 60 (1968), pp. 4B6-487 (English
translation in A. FLANNERY (ed.), Vatican Council II: More
Postconciliar Documents [=Postconciliar Documents}, Grand
Rapids, MI, Wm. B. Eerdmans, 1982, p. 401}).

20"Amor inter virum et mulierem in matrimonio et, ratione
inde manante et amplificata, amor inter ipsius familiae
participes -- [...] -- animatur atque impellitur intimo
perennique vigore dynamico, qui familiam perducit ad
communionem in dies arctiorem impensioremque, quae est
fundamentum et vis communitatis coniugalis et familiaris”
(JOHN PAUL II, Apostolic exhortation, Familiaris consortio
[=FC], 22 November 1981, n. 18, in AAS, 74 [1982], p. 101.
English translation in Postconciliar Documents, p. 828).
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It was the decision of V. Fagiolo of 30 October 1970 that
finally brought conjugal love into juridical prominence. In
this sentence, V. Fagiolo determined that conjugal love is an
acssential element of conjugal 1:‘.1"@,“’l and is in fact like

2 He continues:

consent, the efficient cause of marriage.
"where conjugal love is lacking, the consent is either not
free, or not truly internal, or it excludes or limits the
object which must be integral in order that the marriage be
valid."23 This 1love, however instrumental it may be in
forming a valid marriage consent, in no way affects the bond

AU

validly forged should it perish during married life. It

also cannot be judged by the values of one particular culture,

since conjugal love can manifest itself in a myriad of ways.25

2o, FAGIOLO, 30 October 1970, in SRR Dec, 62 (1970), pp.
978-990.

21pid., n. 6, p. 982. See also C. MURTAGH, "The Judicial
Importance of 'amor conjugalis'," in SC, 7 (1973), pp. 52-53.

Y., FAGIOLO, 30 October 1970, n. 7, in SRR Dec, 62
{1970), p. 985 (English translation in W.J. LA DUE, "Conjugal
Love and the Juridical Structure of Christian Marriage,” in
The Jurist, 34 [1974]1, p. 57).

X .. FAGIOLO, 30 October 1970, n. 9, pp. 985-986.

UYgee P.F. PALMER, "Needed: A Theology of Marriage,"” in
Communio, 1 (1974), p. 248; L. ORSY, Marriage in Canon Law:
Texts and Comments, Reflections and Questions (=Marriage in
Canon lLaw), Wilmington, DE, Michael Glazier, 1986, pp. 51-52
(esp. footnote 7 on p. 52).
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With a differing view on the place of conjugal love in
valid marriage consent, I. Palazzini delivered a decision on
2 June 1971, in which he denied that love is a juridical
element in marriage.26 This sentence relied heavily upon the
study of U. Navarrete who concluded that 1love 1is an
integrative, not constitutive, element of the bonum fidei. 1t
is admitted, however, that while conjugal 1love has no
juridical moment and is not essential to the validity of
marriage it is often the motivating factor in consent.? The
controversy continues, however, with several prominent
canonists, namely, J.M. Serrano,28 Z. Grocholewski,29 G.

Versaldi,30 L.G. Wrenn31 and A. Mendonga32 arguing from

26c. PALAZZINI, 2 June 1971, in SRR Dec, 63 (1971), pp.
467-479.

27See U. NAVARRETE, "Structura iuridica matrimonii
secundum Concilium Vaticanum II," in Periodica, 57 (1968), pp.
215-216. See also PAUL VI, Allocution to the Sacred Roman
Rota, 9 February 1976, in AAS, 68 (1976), pp. 204-208; F.G.
MORRISEY, "Proposed Legislation on Defective Matrimonial
Consent," in Proceedings, 36 (1974), p. 74.

zaSee J.M. SERRANO, "Le droit a la communauté de vie et
d'amour conjugal comme objet du consentement matrimonial:
aspects juridiques et évolution de la jurisprudence de la
Sacrée Rote Romaine," in SC, 10 (1976), pp. 296-297.

zqSee Z. GROCHOLEWSKI, "De 'communione vitae' in novo
schemate 'De matrimonio' et de momento iuridico amoris
coniugalis," in Periodica, 68 (1979), p. 479.

30See G. VERSALDI, "Elementa psychologica matrimonialis
consensus: momentum iuridicum vitae affectivae, praesertim
subconsciae, eiusdemque influxus in intellectum et
voluntatem," in Periodica, 71 (1982), pp. 252-253.
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philosophical and juridical principles for the juridical

importance of love in marriage in fieri and in facto esse.

b. The bona

i. Good of offspring

"By its very nature the institution of marriage and
married love is ordered to the procreation and education of
the offspring and it is in them that it finds its crowning

glory."33

With these words the Second Vatican Council placed
the good of offspring (bonum prolis) among the goods of
marriage. This bonum was not placed at the top of a list of

the bona, but rather emphasized as an important and

indispensable part of marriageﬁ& Paul VI spoke of married

N,.q. WRENN, "Refining the Essence of Marriage," in
Proceedings, 48 (1986}, pp. 21-24.

5. MENDONGCA, "The Theological and Juridical Aspects of
Marriage," pp. 280-281.

3365, n. 48, p. 1068 (English translation in FLANNERY, p.
950). See also GS, n. 50, pp. 1070-1071: "Matrimonium et amor
coniugalis indole sua ad prolem procreandam et educandam
ordinatur. Filii sane sunt praestantissimum matrimonii donum
et ad ipsorum parentum bonum maxime ¢ mferunt.”

3y, FAGIOLO, "Essenza e fini del matrimonio secondo la
costituzione pastorale 'Gaudium et Spes' del Vaticano II," in
EIC, 23 (1967), pp. 176-179; D.E. FELLHAUER, "The 'consortium
omnis vitae' as a Juridical Element of Marriage," p. 114; B.
HARING, "Fostering the Nobility of Marriage and the Family,"
in H. VORGRIMLER (ed.), Commentary on the Documents of Vatican
Ir, vol. 5, Freiburg, Herder, 1969, pp. 233-234.
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love as being "creative of life";35 and John Paul II called
children "a living reflection of [the couple's] love, a
permanent sign of conjugal unity and a living and inseparable
synthesis of their being a father and mother."¥
Consequently, the unitive and procreative elements of marriage
are inseparable. It is in the conjugal act completely open to
offspring that the couple truly express their complete

donation to and reception of the other.37

The first aspect of this bonum is the right to the

conjugal act”

k1)

which does not admit 1limitations nor

conditions. However, this right is distinguished from the

35HV, n. 9, pp. 486-487 (English translation in
Postconciliar Documents, p. 401).

®¥pc, n. 14, p. 96 (English translation in Postconciliar
Documents, p. 825).

3?Se:e C. BURKE, "Procreativity and the Conjugal Self-
Gift,” in SC, 24 (1990), pp. 47-49; T.P. DOYLE, "The Moral
Inseparability of the Unitive and Procreative Aspects of Human
Sexual Intercourse," in ME, 109 (1984), pp. 456-457; 1Id., "The
Theology of Marriage: Where We Are Today," in The Priest, vol.
39, n. 11, (1983), p. 37; G. LESAGE, "Questions actuelles,"”

pp. 16~17; F. TESTERA, "The Nature of Christian Marriage,"” in
PSS, 21 (1986), p. 74.

jBSee PIUS XII, Allocution to the Italian Catholic Union
of Midwives, 29 October 1951, n. 3, p. 845.

39See D. STAFFA, De «conditione contra matrimonil
substantiam, Romae, Apud custodiam librariam Pont. Instituti
Utriusque Iuris, 1952, p. 8; c¢. FILIPIAK, 22 November 1963, n.
4, in SRR Dec, 55 (1963), p. 850.
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vuse" of the right, which may be interrupted as a mutual act

of responsible 1:Jarentl'1c:c>d."0

The second aspect of the bonum prolis was pointed out by
Pius XI when he stated that this bonum "is not completed by
the mere begetting [of children], but something; else must be
added, namely the proper education of offspring."“
Unfortunately this latter aspect has been largely ignored in
jurisprudence, due in large part to the difficulty involved in
legally defining "education.” While the 1917 Code of Canon Law
included both the "procreation" aid "education" of children as
the primary end of marriage (C. 1013, § 1),“ the object of
consent was defined only as the exclusive and perpetual right
to the acts apt for the generation of children (C. 1081, §

2).U

Whv, n. 10, p. 487.

Ueasti connubii, pp. 543-544 (English translation in A.
MENDONCA, "The Theological and Juridical Aspects of Marriage,"
p. 288). See also St. Thomas AQUINAS, Summa theologiae,
Supplementum, q. XLIX, a. 2.

Yumatrimonii finis primarius est procreatio atque
educatio prolis; secundarius mutuum adiutorium et remedium
concupiscentiae" (Codex iuris canonici, Pii X Pontificis
Maximi issu digestus, Benedicti Papae XV auctoritate
promulgatus, praefatione, fontium annotatione et indice
analytico-alphabetico ab Em.mo Petro Card. Gasparri auctus,
Romae, Typis Polyglottis Vaticanis, 1933).

U"Consensus matrimonialis est actus voluntatis quo
utraque pars tradit et acceptat ius in corpus, perpetuum et
exclusivum, in ordine ad actus per se aptos ad prolis
generationem." (Ibid.)
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According to the present Code marriage is ordered toward
the "procreation and education of offspring” (c. 1055, § 1),
but there is no mention of the object of consent as being the
right to the acts apt for the generation of children. Rather,
the object of consent has become marriage itself, with its
profusion of rights and duties related to the four bona, the
properties and the essential elements of marriage (c¢.1057, §
2). The Legislator has given some indication as to what the
"education" of children must include by stating in c¢. 1136
that parents have the right and duty to ensure the physical,

social, cultural, moral and religious needs of their children.

In a Rotal decision dated 13 May 1969, A. Di Felice has
stated that to enter marriage validly, each partner must be
capable of conjugal love not only directed to procreation, but
must be able to care for, love and educate the children.%
Similarly, in his sentence of 20 March 1980, I. Raad concluded
that the moral and religious education of a c¢hild is as
important as its generation, and an inability to provide these

elements is an indication that this good in its totality has

been denied.® A. Mendonga has suggested that future studies

“ .. DI FELICE, 13 May 1969, in SRR Dec, 61 (1969), pp.
481-487.

Yc. RAAD, 20 March 1980, in ME, 105 (1980), pp. 177-183.
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ought to focus on the cultural aspects of this bonum, as

"education" may differ from culture to cult:ure.ﬁ6

ii. Good of fidelity

As one of the traditional Augustinian bona of marriage,
the good of fidelity found expression in modern-day language
in Gaudium et spes when it declared that marriage "as a mutual
gift of two persons, and the good of children demand total
fidelity from the spouses [...]JJT Although traditionally
the societal goods were advanced as the main reasons for
fidelity in marriage, now the personalist element is being

§ As I. Kelly has stated: "fidelity and

emphasized.‘
indissolubility are not just social and juridical
requirements, but, first and foremost requirements of love
itself; they are a necessary dimension of married love as

implying total self-giving."Ag

see A. MENDONCA, "The Theological and Juridical Aspects
of Marriage," p. 291.

165, n. 48, p. 1068 (English translation in FLANNERY, p.
950).

Ysee W.J. LA DUE, "Conjugal Love and the Juridical
Structure of Christian Marriage," p. 40.

YI. KELLY, "The Church's Understanding of Marriage,” in
sc, 9 (1975), p. 277.
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Theologically, the bonum fidei has traditionally been
considered more than the mere refraining from extra-marital
sexual activity, For St. Augustine it consisted ia the
presence of an intimate friendship and total mutual

30

dedication. For Pius XI, in Casti connubii, it pointed to

the mutual perfection of the spouses.Sl

In the early stages of canonical development during the
post-Augustinian age, the bonum fidei was considered as an
obligation directly related to the living out of marriage.
Later jurisprudence concerned the obligations arising from the
right to fidelity included in matrimonial consent.52 This
means not only those rights involved in the act of sexual
intercourse, but also the other essential elements of
consortium totius vitae.’ Exclusion of the good is said to
occur either when the obligation to fidelity has been
substantially rejected, or limited in terms of time or

persons. These principles have been recognized in c. 1101, §

50See T.P. DOYLE, "A New Look at the ®'bonum fidei'," in
sc, 12 (1978), p. 9.

51See Casti connubii, p. 550; see also HV, n. 9, p. 486
(English translation in FLANNERY, p. 401); FC, n. 11, p. 91-93
(English translation in FLANNERY, p. 822).

lsee T.P. DOYLE, "A New Look at the 'bonum fidei,'" p.
10; see also c. RAAD, 26 May 1977, in SRR Dec, 69 (1977), pp.
308-314.

53See U. NAVARRETE, "De iure ad vitae communionem," p.
256.
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2, which states that exclusion of marriage itself or some

essential element of marriage renders marriage invalid.

iii. Good of the sacrament

The Second Vatican Council placed the good of the
sacrament (indissolubility) in the context of the other two
goods of matrimony when it stated that "unbreakable oneness"
between the spouses as well as fidelity is demanded by the
good of the spouses and of the children (GS, n. 48). It went
on to proclaim that marriage as "an unbreakable compact
between persons, and the welfare of the children, both demand
that the mutual love of the spouses, too, be embodied in a
rightly ordered manner, that it grow and ripen" (GS, n. 50),
thereby situating -- but not exclusively -- conjugal love

within the realm of the bonum sacramenti.“

The firm belief in this property of marriage55 is

“Further statements regarding this traditional good may
be found in Casti connubii, pp. 550-556; see also HV, n. 9,
pp. 486-487 and FC, n. 20, pp. 102-104.

55Although it is not our purpose to delve into the complex
issue of intrinsic versus extrinsic indissolubility of
marriage, it is useful to revisit the statement made by the
International Theological Commission in 1977. The intrinsic
indissolubility of marriage was considered under various
aspects (on the part of the spouses, on God's part, on the
part of Christ and on the part of society) and reaffirmed as
an essential property of marriage. See COMMISSIO THEOLOGICA
INTERNATIONALIS, "Propositiones de quibusdam quaestionibus
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reiterated in the 1983 Code under c¢. 1056. Furthermore c.
1101, § 2 states that exclusion of this property by a positive
act of the will results in an invalid marriage. Paragraph one
of the same canon states that the external acts of a person
are presumed to conform to his or her internal orientation,
After a brief examination of the definitions of simulation in
various Rotal decisions, J.G. Johnson concludes: "the nature
of simulation is to be found in the discrepancy between the
words or signs used in the marriage ceremony and the internal
attitude of the simulating party."56 The main problem in
every case of simulation is attempting to determine
juridically at which point the positive act of the will (of

the simulator) overrides the presumption of conformity.”

doctrinalibus ad matrimonium christianum pertinentibus, mensis
decembris 1977," in I. GORDON and Z. GROCHOLEWSKI (eds.),
Documenta recentiora circa rem matrimonialem et processualem,
cum notis bibliographicis et indicibus, vol. alterum, Romae,
Pontificia Universitas Gregoriana, 1980, nn. 5061-5065,
Section 4.3 (English translation in CLSGBI Newsletter, 38
[1978], pp. 19-21}.

For further discussions regarding the concept of
extrinsic indissolubility, see G. CANDELIER, "Mariage et
divorce: problémes actuels,”" in Revue théologique de Louvain,
19 (1988), pp. 448-450; L. ORSY, "Christian Marriage: Doctrine
and Law. Glossae on Canons 1012-1015," in The Jurist, 40
(1980), pp. 328-332; 1d., Marriage in Canon Law, pp. 275-277.

65.G. JOHNSON, "Total Simulation in Recent Rotal
Jurisprudence," in SC, 24 (1990), p. 389.

5]rSee .. DE LUCA, "The New Law on Marriage,” in The
Catholic Lawyer, 30 (1985), p. 88.
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Traditionally, a distinction is made between the sphere
of the intellect and the sphere of the will.
Jurisprudentially, it was determined that a positive act of
the will against marriage had to be posited at the time of
exchanging consent before its nullity could be declared.
Recent advances in the science of psychology have led to the
conclusion that these areas are not so separate, and that an
error in the understanding of an essential property of
marriage can so affect the will that an invalid marriage is
contracted.“ This can happen to a person so immersed in a
culture which holds views contrary to the Christian
understanding of marriage (e.g., the hippy culture, a
polygamous society, a divorce mentality) that he or she cannot
help but attempt marriage with these opinions at the time of
consent. Rotal jurists have accepted this phenomenon as

resulting in the invalid attempt at marriage.59

gee ¢. FELICI, 17 December 1957, n. 3, in SRR Dec, 49
(1957), p. B844. See also G. CANDELIER, "Les nullités de
mariage par exclusion de 1'indissolubilité dans 1la
jurisprudence Rotale," in RDC, 38 (1988), p. 156.

¥see c. STANKIEWICZ, 29 April 1982, in SRR Dec, 74
(1982), pp. 245-254; Id., 23 July 1982, in SRR Dec, 74 (1982),
pp. 421-432; c. DE LANVERSIN, 18 February 1984, in SRR Dec,
76 (1984), pp. 99-107.
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iv. Good of the spouses

The 1917 Code of Canon Law presented a hierarchical
ordering of the goods of marriage such that the bonum coniugum
-- seen as a mutual remedy for concupiscence -- was rendered
subordinate to the bonum prolis.60 The primary end of
marriage (i.e., the good of offspring) became the only aspect
developed in the jurisprudence of that time, although, Pius XI
declared: "this mutual interior formation of the spouses, this
serious effort to perfect each other, can in all truth be said

to be [...] the primary cause and reason for marriage."61

The Fathers of the Second Vatican Council said marriage,
by its very nature, is oriented to the *"good of the spouses
and of their offspring, as well as of society,"” and its
"various benefits and purposes [...] all have a very decisive
bearing on the [...] personal development and eternal destiny
of the individual members of a family"” (GS, n. 48). They also

said conjugal love is "eminently human" and directed to the

f0c. 1013, § 1. U. NAVARRETE, in an in-depth study of the
fontes of the marriage canons of the 1917 Code concluded that
the Code was the first magisterial document to speak of the
"primary"” and "secondary" ends of marriage, essentially
subordinating the bonum coniugum to the bonum prolis. See his
"Structura iuridica matrimonii secundum Concilium Vaticanum
1I," in Periodica, 56 (1967), pp. 368-369.

M casti connubii, pp. 548-549 (English translation taken
from A. MENDONGCA, "The Theological and Juridical Aspects of
Marriage," p. 285).
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"good of the whole person”(GS, n. 49). By examining these and
other magisterial expressions regarding the bonum coniugum in
marriage, one can conclude that the personal good of the
spouses has been considered, albeit in a subordinate mode,

among the "goods" of marriage.62

With the renewed understanding of the bona during the
Second Vatican Council, the revisors of the Code decided early
on that the new legislation would not use the terminoclogy of

b3 The revised Code

primary and secondary ends of marriage.
explicitly endorses the bonum coniugumas an essential element
of marriage by stating that marriage is "a partnership of the
whole of 1life [which] is by its nature ordered toward the good
of the spouses and the procreation and education of offspring”
{c. 105f, § 1). As L.G. Wrenn writes: "we now know that there
is a fourth bonum which is equally essential to marriage,

namely the bonum coniugum."“

The new challenge is that of
identifying the specific nature and juridical implications of

this bonum.

%See also HV, n. 8, pp. 485-486 and FC, n. 22, pp. 106~
107.

HSee Communicationes, 3 (1971}, p. 70.

fr.6. WRENN, "Refining the Essence of Marriage," p. la.



THE NATURE OF MARRIAGE 23

Several canonical writers have already attempted to name
some components which might make up this bonum. T.P. Doyle
writes: ‘'"certain basiec atiLributes are to be expected:
heterosexual companionship, interpersonal friendship,
spiritual and material support."65 To L. Orsy it is an all-
embracing expression which includes the physical, emotional,
intellectual, and spiritual welfare of the couple. "To
achieve this common good, each must be intent on promoting the
good of the other."¥ . De Luca says that it must be seen
above all as the spiritual good of the spouses.“ L.G. VWrenn
has discussed what he considers to be the more obvious
qualities that might constitute the essence of the bonum
coniugum, namely, partnership, benevolence, companionship,
friendship, caring and love.68 Undoubtedly, jurists will
continue to explore this bonum keeping in mind the new
understandings of human interaction and interdependence

uncovered by the auxiliary sciences of psychology, psychiatry

and cultural anthropology.

bp.p. DOYLE, "Marriage,” in J.A. CORIDEN, T.G. GREEN and
D.E. HEINTSCHEL (eds.), The Code of Canon Law: A Text and
Commentary, Mahwah, NJ, Paulist Press, 1985, p. 741l.

%),. URSY, Marriage in Canon Law, p. 53.

6L, DE LUCA, "The New Law on itarriage,” p. 74.

63,.G. WRENN, "Refining the Essence of Marriage," pp. 16-
24,



THE NATURE OF MARRIAGE 24

¢. Sacramental dignity

In discussing the sacramentality of marriage, the Second
Vatican Council taught that Christ comes into the lives of
married Christians through the sacrament of matrimony. As
Christ handed Himself over for the Church He loves {(Ephesians
5:25), so His presence gives to the couple the strength and
grace to hand themselves over to each other in a perpetual and
exclusive relationship. Through the redeeming power of Christ,
not only do the couple advance their own perfection, but they
are also strengthened in their role as mother and father (GS,
n. 48).69 The marriage of Christians not only benefits the
entire community of believers, but as "the sacrament of
marriage is a sacrament of the Church, itself the sacrament of
universal salvation, the matrimonial grace brought about in
married Christians is a further sacramental symbol of that
matrimonial grace which God offers to all married people in

the world."m

The juridical significance of the sacramentality of

marriage is that it has been traditionally tied to the

YSee also SECOND VATICAN COUNCIL, Dogmatic Constitution
on the Church, Lumen gentium (=LG), 21 November 1964, n. 11,
in AAS, 57 (1965), pp. 15-16 (English translation in FLANNERY,
p. 362).

Ny, HORVATH, "The Sacrament of Marriage as Revelation of
God," in Heythrop Journal, 11 (1970), p. 390.
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marriage contract 'as a necessary corollary."” The situation
had been that if a couple did not intend the sacrament, indeed
even if they deliberately excluded it, the marriage could not
automatically be considered null. By placing their marriage
under the sign of something sacred, the parties at least had

the intention of doing what Christians do.

The present Code repeats C. 1012, § 1 of the 1917 Code in
stating that the marriages of the baptized are by that fact
sacramental.n In the revised Code, sacramentality has been
linked with the essence of the Christian marriage: canon 1056
states that the essential properties of unity and
indissolubility in a Christian marriage acquire a special
firmness by virtue of the sacrament. Furthermore, c. 1099
declares that error regarding the sacramental dignity of
marriage does not invalidate consent as long as the error did
not determine the will of the contractant. Canon 1101, § 2

stipulates that should an essential property of marriage be

Ny, DE LUCA, "The New Law on Marriage," pp. 75-76.

72Although the issues of contract, faith and sacrament
arose during the revision of the Code, the Code Commission
decided that such theological issues could not be decided in
the legislative arena (21 February 1977, Communicationes, 9
(19771, p. 122).
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excluded by a positive act of the will the marriage would be

rendered invalid.73

L. De Luca discusses the situation of a baptized person
who has no faith or is indeed hostile to the Church or the
Catholic religion. Such a person can be presumed to have a
habitual negative intention. In this case, he writes:

{...] recivurse could not be had to the
presumption thaL everyone who enters marriage by
means of a religious ceremony has the 'general
intention of doing what the Church does,' which is
the minimum that is required for a sacrament to
result. [We] shouvld rather presume a 'general
negative ﬁntention' against the sacramentality of
the bond.

This is certainly a change from the thinking and
jurisprudential practice during the era of the 1917 Code.
Hence, one can conclude that although sacramental dignity is
still considered an essential property of Christian marriage,
error which determines the will or the deliberate exclusion of

sacramentality does invalidate consent.75

”See U. NAVARRETE, "Structura iuridica matrimonii
secundum Concilium Vaticanum II," in Periodica, 56 (1967), p.
561.

“L. DE LUCA, "The New Law on Marriage," p. 92.

75See, for example, c¢. PASQUAZI, 28 July 1960, n. 3, in
SRR Dec, 52 (1960), p. 429; c. MASALA, 20 November 1969, n. 4,
in SRR Dec, 61 (1969), p. 1034; c. POMPEDDA, 9 May 1970, n. 3
in SRR Dec, 62 (1970), p. 476; c. PINTO, 6 November 1972, n.
4, in SRR Dec, 64 (1972), p. 673; c. AGUSTONI, 27 May 1980, i
SRR Dec, 72 (1980), p. 391.

For some recent analysis regarding the issue of faith and
sacrament, see M.F. POMPEDDA, "Fede e sacramento del
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2. THE NATURE OF CONSENT

Canon law clearly states that marriage is brought about
by the legitimately manifested consent of two people who are
legally capable of doing 50.76 This represents the consistent
teaching of the Church.” Marital consent is defined as "an
act of the will by which a man and a woman, through an
irrevocable covenant, mutually give and accept each other in
order to establish marriage."78 In this statement one finds

reference to both the nature of the act of consent and the

matrimonio -- mancanza di fede e c¢onsenso matrimoniale:
aspetti giuridici," in Quaderni studio rotale, 2 (1987), pp.
41-71 (English translation in J.A. ALESANDRO {[ed.], Marriage
Studies: Reflections in Canon Law and Theology, vol. 4,
Washington, DC, Canon Law Society of America, 1990, pp. 33-
65); D. FALTIN, "L'exclusione della sacramentalita del
matrimonio con particolare riferimento al matrimonio dei
battezzati non credenti," in Quaderni studio rotale, 4 {(1989),
pp. 5-39 (English translation in J.A. ALESANDRO [ed.],
Marriage Studies, vol. 4, pp. 66-104).

hsee c. 1057, § 1.

see St. Thomas AQUINAS, Summa theologiae, Supplementum,
q. XLV, a. 1; gq. LI, a. 1; C. 1081, § 1; P. GASPARRI (cura),
Codicis iuris canonici fontes, vol. 1, Concilia Generalia --
Romani Pontifices, wusque ad annum 1745, Romae, Typis
Polyglottis Vaticanis, 1926, p. 76; Casti connubii, p. 541;
G5, n. 48, p. 1067.

nc. 1057, § 2. This definition was foreshadowed in some
Rotal sentences published after the Second Vatican Council.
The most notable of these was that of c¢. ANNE, dated 25
February 1969, in which marital consent was defined as: "actus
voluntatis quo vir et mulier foedere inter se seu irrevocabili
consensu constituunt consortium vitae coniugalis, perpetuum et
exclusivum, indole sua naturali ad prolem generandam et
educandam ordinatum" (SRR Dec, 61 [1969], n. 16, p. 183).
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object of the act of consent. Each of these shall be briefly

examined in the following pages.

a. The act of consent

The first element of marriage in fieri is that it must be
a human act. According to St. Thomas Aquinas, this is an act
that is performed by one who is master of all personal actions
through reason and will. Indeed, the free will is defined as
the faculty of the will and reason. Therefore, those actions
are properly called human which proceed from a deliberate

witl.”

Clearly, two distinct qualities of the human mind are
enunciated in the above explanation of the human act, namely
the intellect and the will. The intellect must be able to
comprehend and reach a minimum level of wunderstanding
regarding the object of the act {(c. 1096). The will, since it
is a rational appetite, requires the judgment and evaluation
of the intellect to move itself. It is the will, however,
which moves the intellect to consider this particular object

(i.e., an evaluation is made at the speculative level at the

"see St. Thomas AQUINAS, Summa theologiae, la-Ilae, q.
I, a. 1.
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urging of the will). This practical judgment then determines

the will about the desirability of the object here and now. !

A practical judgment can be speculativo-practicum or
practico-practicum (the latter being a judgment regarding the
object proposed to the subject such that the subject chooses
this object infallibly). L. Anné has stated that it is the
latter that is required for a juridical act to be fully
rational.sl As A. Mendonga writes, "[w]lhile prescinding from
the philosophical dispute, it may be rightly said that for the
'will-act' (the final choice) to be truly human, it should be
preceded by a mature practical judgment concerning the
desirability of the object to the subject here and now."82
Thus, in addition to the cognitive faculty the critical
faculty 1is required which apprehends all the facts and

combines the various judgments made by the intellect to arrive

80See P. SIWEK, Psychologia metaphysica, Editio septima

aucta et emendata, Romae, Apud Aedes Universitatis
Gregorianae, 1965, pp. 458-459; G. VERSALDI, "Elementa
psychologica matrimonialis consensus," pp. 179-198; St.

Thomas AQUINAS, Summa theologiae, la-1lae, q. I, a. 1; q. IX,
a. 1; q. XIV, a. 1. See also c¢. WYNEN, 25 February 1941, n. 5,
in SRR Dec, 33 (1941), pp. 146-147; c. DORAN, 1 July 1988, in
ME, 114 (1989), p. 332.

Blo. ANNE, 28 June 1965, n. 4, in SRR Dec, 57 (1965), p.
503. See also c. PINNA, 21 December 1959, n. 2, in SRR Dec, 51
(1959), p. 623 and c. EGAN, 29 May 1976, n. 6, in SRR Dec, 68
(1976), pp. 237-238.

2. MENDONCA, "Antisocial Personality and Nullity of
Marriage," in SC, 16 (1982), p. 90.
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at a new conclusion concerning the object at hand.®  These
two entities, although separately identifiable, belong in one
subject, and as such belong to the unity of the subject. They
do not operat:z in isolated spheres, but rather impinge on one
another so that should one area be disturbed, the whole
process of deliberation and volition in forming the human act

is disturbed.“

In addition to the use of reason, the discretion of
judgment proportionate to the object of consent is also

required for a human act.¥% 1n marriage, one is considering

¥See c¢. FELICI, 3 December 1957, n. 3, in SRR Dec, 49
{(1957), p. 788; c. MASALA, 12 March 1975, n. 6, in SRR Dec, 67
(1975), pp. 133-135. For a brief history of the notion of
'ceritical faculty', see J.R. KEATING, The Bearing of Mental
Impairment on the Validity of Marriage: An Analysis of Rotal
Jurisprudence, Rome, Gregorian University Press, 1964, pp.
116-123.

% c. MATTIOLI, 20 December 1962, in SRR Dec, 54 (1962),
pp. 706-725; M.B. AHERN, "Psychological Incapacity for
Marriage," in SC, 7 (1973), p. 229; L. ORSY, "Matrimonial
Consent in the New Code: Glossae on Canons 1057, 1095-1103,
1107," in The Jurist, 43 (1983), pp. 37-38.

¥st. Thomas AQUINAS identified due discretion with
maturity of judgment, and stated that this discretion admits
of degrees by which less discretion is required for an act cf
an existential bearing, while more is required for acts which
have future and lasting implications (Summa theologiae,
Supplementum, q. LVIII, a. 5). See c. PRIOR, 14 November 1919,
n. 6, in SRR Dec, 11 (1919), p. 174; c. SABATTANI, 24 February
1961, n. 5, in SRR Dec, 53 {1961), p. 118; c. PINTO, 4
February 1974, n. 4, in SRR Dec, 66 (1974), pp. 37-39; C.
LEFEBVRE, "De defectu discretionis judicii in rotali
jurisprudentia,"” in Periodica, 69 (1980), pp. 559-560; G.
VENNES, "Mariage et discernement,” in S§C, 10 (1976), pp. 331-
344,



ir

;'
¥
E
t

THE NATURE OF MARRIAGE 31

a permanent, exclusive, interpersonal relationship in which
the potential for the creation and responsibility for new life
exists. Therefore, it is the psychological maturity of the
parties marrying which needs to be assessed, not just the
chronological age (although it must be stated that to some
extent maturity does accompany the progression of age}.“ This
has been the consistent interpretation of due discretion in

recent years by Rotal jurists and canonists alike.”

This brief study of the act of consent shows that when
the intellect and will function harmoniously the object of
consent (marriage) is correctly understood in its abstract

sense and deliberately willed in the existential order.

h. The object of consent

As stated above, and as found in c. 1057, § 2, the object

of consent is marriage itself. This definition closely

®For a brief look at the development of this ability, see
J. O'NEILL, "A Basic Look at Lack of Due Discretion," in
CLSGBI Newsletter, 33 (1977}, pp. 41-43.

¥See c. DI FELICE, 8 March 1975, n. 2, in SRR Dec, 67
(1975), pp. 86-87; c. FELICI, 3 December 1957, n. 3, in SRR
Dec, 49 (1957), p. 788; c. MASALA, 10 May 1978, n. 3, in SRR
Dec, 70 (1978), pp. 256-257; c. STANKIEWICZ, 5 April 1979, n.
4, in SRR Dec, 71 (1979), p. 169; R. GUIRY, "Immaturity,
Maturity, and Christian Marriage,"” in SC, 25 (1991), pp. 93-

114; G. VERSALDI, “"Elementa psychologica matrimonialis
consensus", pp. 179-209, 231-253.
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follows that found in Gaudium et spes, and is far more complex
than that found in the 1917 Code.88 Since marriage 1is
understood as a partnership of the whole of life (c. 1055, §
1), it is logical to conclude that it is this partnership,
with its corresponding rights and duties, that has become the
object of marital consent. Some of the component parts of
this relationship (e.g., the intimate community of conjugal
life, conjugal love, the four bona and sacramental dignity)
have been outlined earlier in this chapter. Now the nature of
this relationship as the object to which the parties consent

will be examined.

On 25 February 1969 L. Anné issued a sentence in which be

defended the use of Gaudium et spes as the basis for juridical

89

development. He stated that the pastoral constitution

proved: "marriage is an extremely personal relationship, and

B¢, 1081, § 2 stated that consent was the "actus
voluntatis quo utraque pars tradit et acceptat ius in corpus,
perpetuum et excluysivum, in ordine ad actus per se aptos ad
prolis generationem"” (emphasis added). Compare this
definition with that found in Gaudium et spes, n. 48: "Intima
communitas vitae et amoris coniugalis [...] foedere coniugii
seu irrevocabili consensu personali instauratur. Ita actu
humano, quo coniuges sese mutuo tradunt atque accipiunt,
institutum ordinatione divina firmum oritur, etiam coram
societate" (AAS, 58 [1966], p. 1067, emphasis added). For a
detailed analysis of the differences in the two formulations,
see A, STANKIEWICZ, "De causa iuridica foederis
matrimonialis," in Periodica, 73 (1984), pp. 203-234,

M¥gee ¢. ANNE, 25 February 1969, in SRR Dec, 61 (1969),
pp. 174-192 {(English translation of law section in L.G. WRENN,
Decisions, pp. 94-102).
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that the matrimonial consent is an act of the will by which
the spouses 'mutually bestow and accept each ot:her."'90 It
is this formal substantial object (matrimonium in facto esse)
which must be at least implicitly intended in marriage in
fieri. He writes: "It is true that in marriage 'in facto
esse' the communion of life can be absent, but the right to
the communion of life can never be absent.” " He underlined
his point by stating again: "the formal substantial object of
this consent is not only the right to the body [...] but it

embraces also the right to the communion of life."“Jz

J.M. Serrano has undertaken to describe more fully the
nature of this "extremely personal relationship" in several of
his sentences. In one dated 5 April 1973 he wrote: "the most
characteristic element of the marriage covenant [...] is
interpersonal"“ and that this interpersonal relationship is

95

an "essential property" of marital consent. His

understanding of this relationship is as follows: "a

M1bid., n. 13, p. 182.

N1pid., p. 183.

I1bid., n. 16, pp. 183-184.

¥, SERRANO, S April 1973, in SRR Dec, 65 (1973), pp.
322-343. (English translation of law section in CLD, 8 [1973-
19771, pp. 692-711).

%Ibid., n. 3, p. 323.

¥1bid., n. 8, p. 327.
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relationship between two persons in which the rights of
another over himself and his rights over the other are
correctly understood, deliberately pursued, and exchanged by

«% 5 M. Serrano emphasizes that,

mutual giving and accepting.
in order to constitute consent, one must have the ability both
to hand over the rights and duties of marriage and to accept
these rights and dut:?.es.g7 Here the focus has shifted slightly
from the formal object of consent to the material object, that

is, the spouses themselves and their capacity to elicit such

a consent validly.

In a sentence dated 9 July 1976, J.M. Serrano pursued
this point by introducing the notion of Jjudgmental or
affective maturity as essential for valid matrimonial
consent.ga In paragraph nine of this decision, he quotes Harry

Stack Sullivan99

in stating that the last development in a
mature personality is the appearance and the growth of the
need for intimacy and collaboration with at least one other

person. J.M. Serrano suggests that when studying marriage

¥1bid., n. 12, p. 331.

Y1bid., n. 3, p. 323. See also c. SERRANO, 19 May 1978,
n. 7, in SRR Dec, 70 (1978), pp. 322-323.

see c. SERRANO, 9 July 1976, in SRR Dec, 68 (1976), pp.
308-327.

% u.s. SULLIVAN, The Interpersonal Theory of Psychiatry,
New York, Norton, 1953.
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cases, one should examine the attainment of psychological
maturity in evaluating an individual's aptitude for making and
living out the commitment to that specific interpersonal

relationship which is the marriage covenant.luo

In these two sentences and in one dated 19 May 197glll
J.M. Serrano based his understanding of the interpersonal
nature of the object of marriage consent on magisterial
documents such as Gaudium et spes, Humanae vitae, the Rotal
sentences by Lefebvre, Anné, Prior, Teodori and Jullien, and
the writings of well-established psychologists. His
conclusions suggest that before an interpersonal relationship
can be established, intrapersonal integration of the
individual is necessary. (This aspect of consent was presented

earlier during the discussion on the nature of the act of

consent.)

It is perhaps usaful to recall the caution expressed by

I. Gramunt and L.A. Wauck:

In determining then the object of matrimonial
consent, we should be careful not “o require either
too much or too little. By requiring too much, one
risks denying that marriage is within the range of
a normally developed personality since nature
itself inclines a person to marriage. By requiring
too little (e.g., the simple biological capacity to

MWgee . SERRANO, 9 July 1976, nn. 7-11, pp. 312-317.
01., SERRANO, 19 May 1978, pp. 319-329.
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generate)w?ne would deny the rationality of human
marriage.

In the preccuing discussion the magisterial teachings
regarding the nature of marriage, some of the elements of
marriage delineated in developing jurisprudence, and the
nature and the object of marital consent by which marriage
comes into being have been examined. The focus of the
following pages shall be the various grounds »f nullity under
which the validity of a marriage may be challenged in a case
where childhood sexual abuse has been a feature in the
background of at least one party. Some of the grounds
presented may also be proposed in cases in which one of the

parties has been an incest perpetrator.
3. DEFECTS OF MARRIAGE CONSENT

Canon 1095 reflects the recognition given by
ecclesiastical law to the behavioural sciences in
understanding the human decision-making process. It is a

generic statement regarding a person's capacity to elicit a

lMI. GRAMUNT and L.A. WAUCK, "Capacity and Incapacity to
Contract Marriage," in SC, 22 (1988), p. 153. See also c.
HEARD, 27 April 1946, n. 8, in SRR Dec, 38 (1946), p. 263; c.
MATTIOLY, 4 April 1966, in ME, 92 (1967}, p. 433; c. AGUSTONI,
20 February 1979, in ME, 104 (1979), pp. 302-314.
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valid matrimonial consent, and awaits further determination by

qualified jurisprudence.m

It states:
They are incapab. : of contracting marriage:
1° who lack the sufficient use of reason;
2° who suffer from gravez lack of discretion of
judgment concerning essential matrimonial rights
and duties which are to be mutually given and
accepted;

3° who are not capable of assuming the essential

obligations of matrimony due to causes of a psychic
nature.

Each of these will be examined briefly in the following pages
as grounds of nullity for cases in which an incestuous

relationship has affected at least one of the parties.

a. Lack of sufficient use of reason

This ground finds its source in Roman law which

formulated three principles regarding the "insanity" test .10

13J0HN PAUL II, 26 January 1984, in an address to the
officials of the Roman Rota stated: "There still remain
canons of great importance in matrimonial law, however, which
have be:n necessarily formulated in a generic way and which
await further determination, to which especia.ly the qualified
jurisprudence of the Rota could make a valuable contribution.
I think, for example, of the determination of the 'grave lack
of discretionary judgement', of 'the essential matrimonial
rights and obligations' mentioned in c. 1095, as well as the
further clarification of c¢. 1098 on deceit, to mention only
two canons." (The Pope Speaks, 29 [1984], p. 177}.

Mgee J.R. KEATING, "Marriage of the Psychopathic
Personality," in CS, 3 (1964), pp. 21-23.
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The first principle stated that consent was the indispensable

element in contracting marriage, and that an insane person is

103

incapable of such consent. The Roman jurist Paulus put it

bluntly: "Insanity does not allow one to contract marriage
because it requires consent." The second principle was that

a marriage already contracted was not rendered null by

106

subsequent insanity. The third principle (although it did

not specifically address marriage) was that an insane person

could contract validly during lucid intervals.107

Wepyriosi [...] nulla voluntas est" (Digest, 50, 17,
40).

lﬂf’"l“urcn: contrahi matrimonium non sinit, quia consensu
opus est; sed recte contractum non impedit" (Digest, 23, 2,
16).

Wngeqd per intervalla, quae perfectissima sunt, nihil
curatorem agere, sed ipsum posse furiosum, dum sapit, et
haereditatem adire et omnia alia facere quae sanis hominibus
competunt” (Digest, 24, 3, 22).

Ecclesiastical law did not elaborate on these three basic
principles, and until the decretal Dilectus by Pope Innocent
III (1198-1216), the legal test of insanity for marriage was
probably that which was commonly called the "wild heast" test.
That is, only the marriage of one attempting to contract
during a frankly psychotic state would be considered null.
With the above-mentioned decretal came the understanding of
the differences between real 1lucid intervals and apparent
lucid intervals, and thus the legal test of the "wild beast"
no longer applied. See J.R. KEATING, "Marriage of the
Psychopathic Personality," p. 23.

Today, once insanity has been established to have existed
before and after the wedding, there is a presumption against
lucid intervals at the time of the wedding. See R. BROWN,
Marriaze Annulment in the Catholic Church: A Practical Guide,
Leigh-on-Sea, Essex, Kevin Mayhew Publishers, 1977, p. 45.
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An increased awareness of human mental functioning led to
the notion that the capacity to contract marriage hinged on
"due discretion"; but the question arose: what degree of
mental discretion was required to contract validly? ct.
Thomas stated that it required more discretion to bind oneself
to a betrothal contract than to commit a mortal sin.
Logically, commentators extended this to the contract of
marriage. It seems that for a valid marriage St. Thomas
required more than the simple use of reason of the average
seven-year-old child.103 However, Thomas Sanchez maintained

that only the simple use of reason was needed to elicit valid

matrimonial consent109

and it was this "mortal sin" norm that
was used for nearly three centuries when evaluating the

validity of marriages due to insanity.“0

The present canon states that those lacking the
sufficient use of reason are incapable of contracting
marriage. Using amentia to describe this state of incapacity
P. Mattioli states: "The word 'amentia' in itself does not

indicate or necessarily signify a sickness, but rather a

see St. Thomas AQUINAS, Summa theoiogiae, Supplementum,
q. LVIII, a. 5.

MWsee T. SANCHEZ, De matrimonio, Lib. I, Disp. VIII, n.

llnSee A. MENDONCA, "The Incapacity to Contract Marriage:
Canon 1095," in SC, 19 (1985), p. 263.
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particular state or condition of the mind, sometimes of short
duration, that can be attributed to many and various causes:
for instance, sleep, drunkenness, most vehement passion, [...]

nlil In a decision

to sickness of diverse types and severity.
dated 4 February 1974, I.M. Pinto lists the following
categories of persons who suffer from this radical incapacity:

1) Adults who have not reached the use of
reason or who have seriously lost it after having

reached it. This abnormality of a quantitative
order can be found: in the first case, in
oligophrenia, i.e., phrenasthenia, and in the

second case, in dementia.

2) Adults who have a seriously disturbed
reason. This anomaly of a qualitative order can be
found in cases of psychosis.

3) Adults habitually enjoying the use of
reason who, neverthelessnzare impeded by an actual
disturbance of the mind.

He maintains we are dealing, therefore, with cases in which

the contracting party is incapable of eliciting a human act.

It seems obvious from the above that, whatever the cause
of the incapacity, the mind must be so disturbed before or at

the level of the critical faculty that no deliberation is

t,, MATTIOLI, 6 November 1956, n. 2, in SRR Dec, 48
(1956), p. 873. (English translation in F.G. MORRISEY, "The
Incapacity of Entering into Marriage,"” in S§C, 8 [1974], p.
14.)

2, pINTO, 4 February 1974, n. 3, in SRR Dec, 66 (1974),
pp. 36-37.
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possible. J.R, Keating has noted that Rotal jurisprudence has
developed a three-fold structure of proof for such cases:

1) the disorder must be proved to have existed at the
time of censent;

2) it must be proved to have affected the person in the
specific sphere of psychic activity which produces matrimonial
consent;

3) it must be proved to have been of such gravity as to

deprive one of ﬁ?e minimum level of discretion required for
giving consent.

The basic principles which can be gleaned from the above
discussion are that the cause of the amentia may be intrinsic
or extrinsic, but must be of such a nature as to disturb the
ability to place a human act, and must be present at the time
of consent (whether permanent or transitory). It is possible
thét the marriage consent of a person labouring under a
serious personality disorder caused by the incest trauma could
be proven null under this ground of incapacity. (This
possibility is raised as some disorders involve a dissociation
of the mind, similar to that involved in schizophrenia.
Schizophrenia is often cited as the classic example of an

illness which renders consent void under this ground.)“‘

33, R. KEATING, The Bearing of Mental Impairment, p. 63.

Il"See E.M. EGAN, "The Nullity of Marriage for Reason of
Insanity or Lack of Due Discretion of Judgement," in EIC, 39
(1983), p. 45; I. GRAMUNT and L.A. WAUCK, "Capacity and
Incapacity to Contract Marriage,"” p. 163; A. MENDONCA, "Recent
Developments in Rotal Jurisprudence on the Juridical and
Psychological Aspects of Canon 1095," (unpublished paper),
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b. Grave lack of due discretion

There are disturbances of the mind which can vitiate
marital consent, but are not so severe as to deprive a person
of the use of reason. I. Prior in a decision dated 14
November 1919, stated that even when a person could elicit a
vsimple human act," matrimonial consent (a "qualified human
act") could be invalid if a person lacked "discretion of
judgment or of freedom" relative to marital obligations.115

Thus, more than the simple use of reason was needed to posit

a valid act of consent.

As discussed earlier, the act of consent requires health
and maturity in both the intellectual and volitional spheres.
Moreover, it requires sufficient self-knowledge, i.e., the
individual must be capable of knowing the self as a possible

116

subject for marriage. Canonical jurisprudence has

1991, pp. 103-106; F.G. MORRISEY, "Proposed Legislation on
Defective Matrimonial Consent," p. 75; M. THERME, "Les causes
de nullité d'ordre psychologique dans les sentences rotales de
1968," in AC, 24 (1980), p. 336 to name but a few.

8. PRIOR, 14 November 1919, n. 6, in SRR Dec, 11
(1919), p. 174.

lgee ¢. DI FELICE, 17 January 1976, nn. 2-3, in EIC, 32
(1976}, p. 284: "Nupturientes igitur, qui talis facultatis
oblativae suiipsius pro vita coniugali tempore celebrationis
matrimonii ob gravem defectum psychopathicum sunt expertes,
consensum matrimonialem tradere et accipere non valent, neque
apta facultate critica perpendere suum possunt defectum [...]
Caret proinde discretione iudicii matrimonio proportionata,
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identified the psychic components of "discretion of judgment"

as being:

1) sufficient cognitive knowledge of the object and the
subject;

2) sufficient critical evaluation of the object,
motives and subject in relation to the contract;

3) sufficient internal freedom to evaluatqlfhe motives,
or to control impulses or internal limitations.

For some canonists, the difference between the defect of the
use of reason and the grave defect of discretion of judgment
is only quantitive. As R.L. Burke writes: "both refer to a
defect in the development of practical judgment in the person,
particularly with respect to the decision to marry. The
difference between the two is of degree: lack of sufficient
use of reason is the lowest degree of lack of discretion of

judgment."118

A person's "discretion of judgment" may be impeded either

by a transitory or habitual impairment. Situations in which

gquae est unica mensura sufficientis consensus."

Wsee M.F. POMPEDDA, "Maturita psichica e matrimonio nei
canoni 1095, 1096," in Apollinaris, 57 (1984), p. 134.

IBR.L. BURKE, “Canon 1095: Canonical Doctrine and
Jurisprudence, Part I: Canon 1095, 1° and 2°," in Proceedings,
48 (1986), p. 100. L. ORSY points out that "judgment is the
final outcome of a long process towards reaching the truth, or
towards appropriating a value. A serious defect anywhere on
the road can fatally vitiate the final judgment" ("Matrimonial
Consent," p. 42). See also A. STANKIEWICZ, "L'incapacita
psichica nel matrimonio: terminologia, criteri,” in
Apollinaris, 53 (1980), p. 67.



THE NATURE OF MARRIAGE 44

a temporary lack of discretion of judgment may be present at

the time of consent include intoxication,llg pregnancy or

120

parental pressure. A habitual defect of discretion of

judgment is often the result of mental illnesses of a
psychotic or neurotic nature or of mental retardation.121 A,
Mendonga notes that a legal presumption has been established
in relation to cases involving psychosis: "When a person is
proved to have been at the manifest or qualified phase of the
illness at the moment of consent or prior to it, he/she is
presumed at least to have lacked discretion of judgment

proportionate to marital obligations."122

In cases involving
neuroses, the psychiatric and behavioural sciences have
determined that the volitional sphere can be adversely

affected while leaving the intellect untouched. Canonical

119See R.L. BURKE, "Canon 1095: Canonical Doctrine and
Jurisprudence,” p. 102.

Wsee F.qG. MORRISEY, "Proposed Legislation," p. 76.

1“See I. GRAMUNT and L.A. WAUCK, "Capacity and Incapacity
to Ccniiact Marriage," p. 1l64. R. KENYON notes several
psychological causes of defect of discretion of judgment cited
in recent Rotal jurisprudence, including “schizophrenia,
paranoia/paranoid personality, manic-depressive psychosis,
psychosis with brain trauma, neuroses,
psychopathy/psychopathic personality, and epilepsy." See "The
Nature and Nullity of Matrimonial Consent: Arguments Based
Upon Primary Sources," in SC, 14 (1980), p. 117.

IHA. MENDONGCA, "Incapacity to Contract Marriage," p. 276.
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jurisprudence has taken cognizance of this fact.lt As far
as the effects of personality disorders are concerned, it
seems that jurisprudence has recognized that either sphere {or
both) may be affected, as may the ability to fulfill the

obligations of marital life.l?

Psychological or psychiatric disorders such as those
discussed above can be the result of the incest trauma. While
the existence of such psychological or psychiatric conditions
may assist the judge in achieving moral certitude regarding a
particular cause of nullity, the illness itself is not the
ground of nullity as such. It is the effect that the illness
has had on the particular individuals involved which must

determine the status of the union.125

Bef. ¢. ANNE, 26 January 1971, in SRR Dec, 63 (1971), p.
67; ¢. DE JORIO, 19 December 1961, n. 4, in SRR Dec, 53
{1961), p. 613; M.F. POMPEDDA, "Nevrosi e personalita
psicopatiche in rapporto al consenso matrimoniale," in
Perturbanzioni psichiche e consenso nel matrimonio canonico,
Roma, Officium Libri Catholici, 1976, pp. 67-74.

gee c. PINTO, 26 June 1969, n. 10, in SRR Dec, 61
(1969), p. 660; Id., 20 April 1979, in SRR Dec, 71 (1979), pp.
189-202; c. STANKIEWCZ, 23 July 1981, in SRR Dec, 73 (1981),
pp. 383-391,

125See R. BROWN, Marriage Annulment, p. 48; F.G. MORRISEY,
"L'évolution du texte des canons 1055 et 1095," in SC, 19
(1985)’ pc 26-
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c¢. Inability to assume the essential
obligations of marriage

The two grounds of incapacity studied above, namely, lack
of reason and grave lack of due discretion, focus on the act
of consent itself and the interplay between the spheres of the
intellect and the will. By contrast, the present incapacity
looks beyond the act of consent to the ability to bind oneself
to the object of consent, that is, the object of marriage.
This inability is rooted in the natural law principle codified
in Roman law: "There is no obligation to the impossible"126
and was initially applied to physical impotence. Through a
slow and complex developing jurisprudence serious
psychological disorders began to be recognized as rendering
persons incapable of assuming the obligations of marriage,
even though their cognitive and volitional spheres remained

relatively unscathed.127

ln"lmpossibilium nulla obligatio est." (Digest 50, 17,
185). See also A. STANKIEWICZ, "De accommodatione regulae
'impossibilium nulla obligatio est' ad incapacitatem
adimplendi matrimonii obligationes," in Periodica, 68 (1979),
pp. 649-672.

Mpor a study of the development of this caput (which is
beyond the scope of this paper), see C. LEFEBVRE, "La
jurisprudence rotale et 1'incapacité d'assumer les obligations
conjugales," in AC, 19 (1975), pp. 1-8; A. MENDONCA, "The
Incapacity to Contract Marriage: Canon 1095," pp. 279-293,
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Canon 1095, 3° speaks of incapacity due to "causes of a
psychic nature."” Draft versions of this canon had spoken of
"a mental defect,"128 "serious psychosexual anomaly."]29 and
"serious psychic anomaly,"130 all of which gave rise to =a
great deal of Jdiscussion and conflict.¥!  The final version
is, as D.E. Fellhauer writes: "a product of compromise."132
The point of the canon seems to be that the incapacity must be
rooted in psychological causes. Even this, however, is a
source of controversy when the exact meaning of ob causas

naturae psychicae comes under scrutiny.133 Some would argue

Bsee Communicationes, 7 (1975), pp. 44 and 49.
Wybid., pp. 49-52.

M1bid., 9 (1977), pp. 369-370.

BHlgee F.G. MORRISEY, "Proposed Changes in Canonical
Matrimonial Legislation," in The Catholic Lawyer, 20 (1974),
p. 37; U. NAVARRETE, "'Incapacitas assumendi onera' uti caput

autonomum nullitatis matrimonii," in Periodica, 61 (1972), pp.
67-72.

Blp E. FELLHAUER, "Canon 1095: Canonical Doctrine and
Jurisprudence, Part II: Canon 1095, 3°," in Proceedings, 48
(1986), p. 109.

133See L. ORSY, "Matrimonial Consent,” p. 43: "What is
the correct translation of causas naturae psychicae? 1s it
tfor causes of psychic nature,' or ‘'for causes of
psychological nature'? Psychic in English implies some
disposition in the psyche which is out of the ordinary
although not necessarily abnormal. Psychological indicates no
special disposition, just a movement in the psyche, a rather
ordinary event which may interfere with the act of consenting.
Subtle as this distinction is, it has down-to-earth practical
consequences. If 'causes of psychic nature' are required to
impede consent, the judge may well start searching for out-of-
the-ordinary dispositions, such as obsession, narcissism,
etc.; if 'causes of psychological nature' are enough he may
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that only a very serious mental disorder can destroy the
capacity to enter a state to which humanity is naturally
oriented.m Others would maintain that as 1long as the
individual was impeded from assuming marital obligations, the

nature of the cause itself is juridically t.mimport:ant:.l:l'5

Theological and canonical doctrine have attempted to
identify some of the obligations of marriage to which this
can>n refers. These have been discussed above in the sections
entitled "The nature of marriage" and "The object of consent."
Jurisprudence has also endeavoured to delinecte some of the

essential elements of marriage such as:

take into account rather ordinary events, e.g. transient
emotional disturbances, stresses and tensions originating in
a physical illness, etc."

F.G. MORRISEY argues that since the word "anomaly" hes
been omitted in the new Code, precise
psychiatric/psychological nomenclature is not absolutely
necessary when dealing with cases under this canon. This is
especially valuable as cases are often dealt with in third
instance in other countries where medical terminology may
differ. See "L'évolution du texte des canons 1055 et 1095,"
in SC, 19 (1985), p. 27.

Msee for example, J.M. PINTO GOMEZ, "Incapacitas
assumendi matrimonii on