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Introduction

With the growth of cultural development the interdependence
of Individual men increases. The broadened field of men's inter-
related activities demands an order, the minimum of which is
secured by positive law. &An individual man more and more tastes
the binding force of positive law and persistently asks: Why have
I to restrict my liberty because of this or that positive law?

Is this law just? Why have I to obey the law when 1 sometimes
have an opportunity to escape from it? Whet is the foundation of
positive law?

The conception of positive law has caused much trouble to
modern Jurisprudence, John Austin, in "The Province of Juris-
prudence Determined,"” comes to the conclusion that positive law
is the command of the sovereign of the independent political
soclety, obedience to which is ensured by the application of
physical force. 1) This conception destroys the meaning of law,
If law is to be obeyed because of physical force, it does net
seem wrong that the sovereign and his laws founded on physical
force should also be overthrown by physical force. Therefore,
there is no law at all, but only might. Many unfortunately are
convinced that right is might. I was present at a meeting in
the Latvian city of Medona during the Communist occupation of
1941, when a high official from Moscow, Comrade Shelepov, deslared:

1) J. Meesner, Social Ethics, B. Herder Book Co., St. Louls, Mo.,
and London, W.G., 1949, p. 207.
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"If you are prosecuted and punished, it 1s not because you are
gullty, but because you are too weak to resist.®

St. Thomas thus defines law: Quaedam rationis ordinatio
ad bonum commune ab eo qui curam communitatis habet promulgata. 1)
This definition i1s universal and can be applied to every law.
Conoerning the positive law the expression, "qui curam . . .
habet,” implies obligation on the part of the lawgiver. It is
the obligation to promulgate law "ad bonum commune." Such an
interpretation of law shows positive necessity to obey the law,
Obedience is founded on man's reason and not on physical force.,
It 1s in accordance with the dignity of man. Modern Jjurists grasp
the importance of the objective character of law, but they find
it difflcult to answer the question, "Whence is the powsr of the
human legislator derived?" For those who do not want to admit
a moral order independent of arbitrary humen judgment, it is
indeed herd to give an answer.

It seems also that great misunderstanding 1s caused by
400 much artificial determination and separation of branches of
different social sciences. The scientists of positive law tend
to f£ind sufficient explanation of positive law within the limits
of this law itself. Those who defend natural law are often content
to explain general principles without reducing them to conorete
gocial circumstances. The "positivists" see the multitude of
different trees but cannot see the forest; the "naturalists”

gee the forest but do not distinguish the trees in it. There is

1) ®t. Thomas, Summa Theol,, Ia ITae, .90, a.4.
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some truth in the saying of Descartes, "All the sciences are so
interconnected that it 1s much easier to study them all together
than to isolate one from all the others." 1)

In my treatise, "The Foundation of Positive Law," I shall
present my material whillst keeping in mind, as & central point,
the individuel reasoning man obeying the law in general and the
rositive law in particular. Law imposes on man an obligation
which directs and limits individual freedom., Man, however, is
essentially free., His freedom increases with the increase of
intellectual development. As the consciocusness of individual
freedom grows, personal responsibility also increases, Man is
free to choose, but he must necessarily bear the consequences
of his free choice.

The positive law covers only a small external field of
human activity. Man does not begin and doeg not end his destiny
in a legal order established by human lawgivers. An individual
needs society, but at the same time, In respect tc his ultimate
destiny, he transcends society.

The system of positive law cannot be separated from the
order of the unlverse. The order must have & meaning and an
end. The first lawgiver 1s the Creator of all things. The
system of positive law must correspond to humen nature tending

toward man's ultimate destiny.

1) Cairns Huntington, Law and the Social Sciences, Harcourt,
Brace and Company, London, 1935, p.l.




I.---Some Modern Theories of Law
1. Leo Petrazyckl:
a. His notion of law
b. Law in man's mind
c. Moral and legal emotions
d. No law outside man
2. Rudolf Stammler:
a8, The concept of law
b. The idea of justice
¢. The general principles of morality
d. The soclal ideal
8. Hans Kelsen:
a. Pure science of law
b. Law in the category "must"
¢c. Meta-legal rules of hypothetical value
d. Positive law only, objectively binding
4, M. Duguit:
a. The rule of sonduct and the rule of law
b. The rule of needs supreme
¢. Man has duties only, no rights
d. Soecial soliderity is the universal end
5. Conclusion:
a. No foundation of positive law
b. Fositivism unquestionable "dogma"

¢, Natural law alive in practical life



1. Leo Petrazycki (1864-1931) 1)

All Petrazycki's works are written in Russian. A complete
translation into Polish of his "Introduction into the Study of
Law and Morals, Principles of an Emotional Psychology,” third
edition, was published in 1930 in Waraaw. To Petrazycki it
seemed ridiculous that Jjurisprudence was regarded as a science
without any agreement as to its subject-matter. The theorists,
in their law definitions, almost inevitably state what it
"ought"” to be, not what it actually is. In the opinion of
Petrazycki, who was a positivist, the treatment of subject-
matter which is not, but which ought to be, canrot be regarded
as scientific, We must discover a criterion for discerning
whether this or that speculation on what law ought to be is
good or bad. Speculation on what law ought to be is better
than the worship of that segment of law which positive law so
imperfectly covers. Law ls correlated to environment, to geo-
graphical, racial, political, soecial factors. The scientific
methods are analysls of psychological phenomena, Petrazycki's
attempt to lay the foundation for an adequate theory of motiva-
tion. Man's conduct, besides being blologically or physically
conditioned, is also in many respects conditioned by a multi-
tude of "musts" and "must nots.™ There is a variety of ethical
imperatives. We have to study morals and law in the minds of
human beings. The maxim, "Ignorance of the law 1s no excuse,"
would herdly be valid unless a good deal of the law were not

in the minds of the people, Law recognized by the state 1s not

1) A, Meyendorff, Leo Petrazycki, Modern Theories of Law, Oxford
) Uhivegsity Préss, Humphrey Milford, London, 1953, D.21-37.
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all the law, and its systematization is not all that one ought

to expect from a science of law. Blology and soclology, history
and revised psychology would supply the real material to be
examined., Petrazyckl understood the task to re-examine the
process of human motivation, to analyze the dynamice or mechan-
ism of the urges and repulsions which have a normative power.

His alm was to discover the process by which the individual and
the community come to share or to differ in their legal and moral
concepts,

Petrazyocki's psychological theory of law attempts to solve
the antinomy between the moral and legal dictates of the individual
mind and those of society. Some psychological emotions impose
conduct which is not related to anybeody's claim (imperative norms
of a unilateral nature). The imperative-attributive emotions
imply another subject tc whom a right to claim that attitude is
attributed. There is a tendency toward positivatlion and unifica-
tion of the meoral and the legel emotions. By the moral emotions
petrazycki means =11 kinds of individuel emotions.

The psychological theory of law does not pretend to possess
s criterion for what law ought to be. Petrazycki, as a positivist,
was unable to trangcent the soclological phenomena. Petrazyeki's
theory had a great, valuable influence on such a naturally non-
balanced state as czarist Russia, where Petrazyckl was an
influential professor of law. Law is not simply a result of the
struggling social forces within the state. Petrazycki's moral

imperative is "blind" and cannot be & rational measurement of
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the positive law in respeoct to its "ought to be."™ The psycho=-
logical sohool of law can help to adjust the positive law to the
voluatary acceptance of the law by the majority of the people in
the state. Positive law 1s directed to the "ought to be" acts
of the members of soolety in future., In this respect the
psychological school has no rational criterion., "Thus psycho-
logicai Jurisprudence is clearly concerned with one aspect of

the operation of law upon men snd men upon law," 1)

1) Julius Stone, The Province and Function of Law, Sydney
Associated General Publications, NY, Ltd, 19486, p.33




2. Rudolf Stammler (1856-1938) 1)

His notable works: Wirtschaft und Recht (1906}, Dle Lehre
von dem richtigen Rechte (1902), Theorie der Rechtswissenschaft
(1911), Lehrbuch dsr Rechtsphilosophle (1822). Stammler dis-
tingulshes between technical legal science and theoretical legal
science. Theoretical legal science is concerned with thejustifica-
tion of actual law, with the discovery of more fundamental prineciples
of positive law. ¢ seeks to disentangle the pure forms of law,
that is the necessary and universal elements which are found in
all legal proportions irrespective of their particular content
or matter., Stammler dlstinguishes bvetween the concept of lew
and the ldea of justice.

(a) The Concept of Law

There are two ways in which order 1s introduced into the
contents of consclousness: perception and will. Law i3 a
specles of volition., Will may relate to the ordering of means
and ends within a single personality, which constitutes the
sphere of morals. Soclety is a group of wills functioning as
ends and means in relation to one another. Law is a species
of binding will, other-regarding, self-authoritative and
invisible.

(p) The Idea of Justice

Some acts of wlll are as the means for the attainment of
a particular aim or end. If the end is desired, the means must
8ls0 be desired {(Kant's hypothetical imperative). Some acts
may claim universal validity (Kent's categorical ilmperative):
do this without any regard to any particular end to which you
may or may not be inclined. To the first formula of the cate-

1) Norsts ofnsbors, stemmerts Phllogorhy of Ly, elers thcories

1933 , p. 58=-5l.
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gorical imperative---so act that you may at the same time will
that the maxim of your action shall become a universal laW---
according to Stammler must be added the idea of Jjustice. It

1s the idea of & complete harmony of all striving or endeavour,
This idea of harmony bids us ever to subordinate the particular
to the universal, The ildea of Jjustice can be applied to both
species of volition: (1) morality as ane xpression of the
inward personality, and (2) law as a volitlion concerned with

the external relations of men. In the case of morallty Stammler
introduces the notion of "pure will,® i.8. the will unconditioned
by particular desires. From this notion of the "pure will"
there follow the general prineciples of morality:

(1) The principle of truthfulness: Do not seek %o
excape from yourself; seek to harmonize the conditioned
with the unconditioned.

(2) The principle of perfection: Do not let any
perticuler aim dominate your will.

The fundamental principles of "right law":

(1) Principles of respect:

(a) No act of will should be subjected to the
arbitrary control of another

(b) No justice claim is valid save on condition
that the person to whom it applies may remain his own
neighbour.

(2) Principles of co-operation:

(a) No member of a legally bound community may
be arbitrarily excluded from it.
(b) No legal right may be exclusive save in so

far as the person excluded may still remsin his own

neighbour.
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Aoccording to Stammler, law ig not derived from the state,
which is conditioned by particular circuzstances and cennot
belong to the pure forms of law. He bases his theory on the
Kentisn philosophy. The notion of natural law is replaced by
moral imperatives as the measurement of positiwve law. The
only difficulty is: How are the moral imperatives themselves
to be measured? As for Kant, so for Stamwcler there is no
answer in man's "pure reuson." lowever, Stammler was aware
of the necessity of finding an objective cerlterion ror poci-
tive law. He says: ‘'"Legel statutes must ve measured by some
standard or oiher to prove that they sre jJustified . . .the
doubt whetkher the existing leaw ls in conformity with resson
cennot be simply pushed aslde.” 1)

Stammler distinguishes between the form and the conlent
of law. This form is the conditioning element of legal con-
tent. His concept of formel law 1is very close to the idea
of naturel law. The content of law is measured by the social
ideal, which likewlse is not without & content that supplies
¢ standard. Thus Staemmler arrives at the idezs of "nutural

law with a changing content.” 2)

1) Heinrick A. Rommen, The Hatural Law, B. Herder Book Co.,
St. Louis, Mo., and London, 1949, p.l1l31.
2) Heinrich A, Rommen, The Natural Law, p.22¢, note.




3, Hans Kelsen (1881~ } 1)

Kelsen's principal works are; Hauptprooleme der
Statsrechtslehre (1923); Das Problem der gocuveraaital und
die Theorie des Volkerrechts {1228); Allgenelne Jtaatslebre
(1925). Kelsen attempted to build up tie "pure science of
law" without any ethical iendency. He inglsts repeatedly that
only & purely analytical approacn to law cen be regsrded as
scientific., Kelgeu accepts the basis of Kant's method that
knowledge is mou merely u passive pleture of hhe owjective
world but that il creultes 1ts obJects according to its lnherent
law from the msterial giveu by the senses. Luw is the product
of a mental operation. It is a phenomenon in the category
of "must? (das Sollen) as distinguicshed frow the category of
existence {Gas Sein). Kelsen Inslsts on the distinection of
legal science as a normative sclence fromw naulural science. Any
concrete law in the domain of natural sclence is a specific
application of the general law of causality. It shows a certain
event as the necessary consegquence of another. The rules of
logic, grammar, ethics, aestheltlics, and luw are ncrmative rules,
They do not predicate what actually happreas.

From the fact of what is and what snall be two distinct
modes of thinking follow: thne category of causatioa and the
category of norms. Why a legal rule 1s obeyed is a question
in the domain of individual or soclal psychology and, as such,
is outszide the domein of legal science. The question of why
a legal rule is binding can be answered by reference to auother
1} H. Lauterpacht, Kelsen's Pure Science ol Law, liodern Theories

of Law, Oxford University Press, Humphrey lilford, London,
1933, p.105-158.




higher legal rule. The reasons which prompt us to a ccept the
valldity of the fundamental rule outside the positive legal
system are in themselves meta-legal. ThHe meta-~legal rules
can be agsumed, but they have only hypothetical validity. The
initial hypothesis of a legal system is an act of human intelli-
gence., The hypothesls 1s not a dictate of a higher power,
not a deduction from an immutable principle of justice; it 1is
an assumed hypothesls glorying in 1ts reallstic relativism,
Natural law 1s based on the assumption of a natural order
whose rules---unlike those of positive lsw---arc wvalid not
becauce they are malde by a human avthority, but because they
originate from God, nature or reason, and are therefore Just
snd adequate. The velidity of the nom of natural law is thus
absolute; the valldity of positive law 1s assumed inaswmuch as
it 3¢ based on the hypotheticel fundamental rule. dJuridical
science can assume the validity of only one of these systems:
the system of positive law or the system of meta-legal hypo-
thetical rules. On no account can both svstems be regarded as
valid. The natural law idea ic due to the tendency to duplicate
the objects of knowledge by picturing entities---"res in se"
(Ding in sich)---existing behind the phenomena and independent
of human reason and senses. This results from man‘'s lack of
confidence in his own powers. The rejection of the natural
law is the effirmation of the dignity and autonomy of man.
Xelzen doesn't want to go beyond obsfervable phenomena. lie
insists that he has always kert his leg:l science apart from

his moral Weltanschasvung.
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Kelsen contends that & normative oughtness is not to be
founded upon being. A norm wust always ve fouunded upon & higher
norm. There is the portulvte of an original norm. khis bdasic
norm 1s a merely hypotheticul construction., helscen's sgnosticism
prevente him from looking for the besic norm in a fundamental
being of the metaphysical order. His "pure science of law"
is devold of factual content. There is an unbridgeuble opposi-
tion between exirtence snd oughtness, THis results lroa the
rejection of an ultvimete Being, in which Toctuul existence
end oushtness finelly ¢colncicde.

According to kelsen's theory the state iy a syctem of norms,
But a system of norme presupposes a resl authority issuing the
norms and persons who obey these norms. 1) How can a merely
hypothstical presumption impert to gosltlive law an obligatory
cuaracter? Nemo dat guod non habet, It is a systen ol aorms
witkcut authority, legal order witkhout Jusgtice. The whole

profennd protlem of Jjust law disappears.

Heinrich A. Rommen, The State in QOatholic Thouggt, B. Herder
1 Boock Co., 8%t. Louié, slo., and London,~1950, Dok,
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4, M. Duguit (1859-1928) 1)

Puguit tried to outline a positive and realistic theory of
the state. It was to be buillt from the facts in life without
preconseived hypothesis.

Men live together in societies and are dependent upon one
another. They have common needs and, at the same time, they also
have different needs which are to be satisfied by the exchange of
reciprocal services. The progress of humanity goes in both direc-
tions of individual activity. From the immanent foree of things
there arises a rule of conduct. Man must do all that naturally
tends to promote social solidarity. The rule of law imposes
different duties upon different persons. The conditions of soclety
shange, but the negative and positive aspects of the obligation are
unchangeable., The state cennot be regarded as transcending the law,
The duty of the rulers 1ls greater than that over whom they rule. The
state is & body of men 1issulng orders to other men. The rulegs
mst recognize man's need to live and his title to the means of
life, The state has the obligation to assure to each and all of
ite e¢itizens the means to enable them to contribute all it is in
them to give to the fullest realization of social solidarity. The
state is beneath the rule; it is an instrument and not an end.
Duguit denies the sovereignty and the personality of the state,

The needs of the rule of law are alone supreme. The action of
the state simply means that certain officials have carried out the
order of a minister.

Duguit ineists that there are no rlghts in soclety: duties
elone exiat, Eaeh of us has certain functiona to perform, born of
1) Harold #. Laski, M. Duguid's Conception of the State, Modern

Theories of Law, 63?3?§2ﬁ3375?315§ Press, Humphrey Milford,
Tondon, 1933, p.52-67.
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eur position In society. The funoction of the state is to provide
for certain public needs vhlch are yrowing each dey more varied,
more imperative, and more numerous. The whole theory of the state
is contalned in the ldea of =ocial need.

Dugui® emphasgizes the distinction between constitutional and
ord inary legislation. The constitution ie an sttempi to make
the rule of law enforeecable upon the government. This rule of
law exists apart from any intervantion of the state. Yet Le denles
the consequence that this ruvle must oome from a higher principle
of the metaphysical order. He introduces the notlon of "law of
purpose.”™ The end or object of the norm is the criterion of right
and wrong. He says that social solidsarity is the universal end.
Hov may we distinguish a state from a robber band? He adds that
the rule of law is characterlized by the end of social solidarity
and by the justice of the nanctions of the rule. TUltimately the
justice of the s=anetion would be the criterion of the right or
wpong of the positive law. In snite of himself Duguig Zggﬂzg fhe
way to the idea of natural law. "Dugult's principle of social
soliderity as the source and critical norm of the positive law
18 in fact one element of the Thomistic natura as the basls of

natural law.™ 1)

1) Heinrieh A. Romumen, The Stute in Catholic Thought, p.2ll.
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8. QOonclusion

The so-called modern theories of law are on the plane of
positivistic conception. Empiriecism, which dismisses metaphysics
as impossible, is believed to be the only right method in the cul-
tural solences. The only viay to true knowledge of the law is exact
analysis of actually existing law, present and past. The philosophy
of law should therefore rest upon and ber estricted to mere external
experience.

The philosophy of law needs to understand the ultimete prine
ciples of law, the nature of law, its obligatory character, the
intrinsic difference between rizht and wrong. Law 1s enasted not
for the sake of law itself. Law is an order. The question con-
cerns not so much what 1a, but what ought to be in future. True
understanding of lsw calls for something more than empirical phenom-
ena~---whet 1s. We must know why this law 1s right and binding in
conscience, There is no answer in modern theories of law based
on mositivistic preconcertion. Empiricism leads us not only to
relstiviesm, but to wcepticism ac well. The natural scientiste
Anvade legal philosophy. The will of the state, the general will
of the citizens, is the source and criterion of law., There is an
attempt to exvlain the law by the struggle of intererts 1n the
mechanical environment. Historlcal materiallism reduces law to
the donminating force of the ruling oclass. &trlctly speaking,
there is no law at all. The law is force on the plane of produc-
tion., Man is something more than a highly developed animal. There
is no place for a personal God, man's spiritual, immortal soul,
men's ultimate goal transcending material needs. Man has no free

will. In society there is no other law than the positive law enfor
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by the state., The state ls a necessary product of the evolution
of soclal forces., The law af the stronger holds sway. The law
indicates what is the actual socliological situstion of struggling
classes. lLaw is merely whst is actually enforced, not what is
enforceable.

| The moderate form of positivism acknowledges the pogitive

law ¢s lega’ly binding. It avoilds the question of the basis of
the binding character of law. The inherent justice or the moral
lawfulness of the 2otion commanded by the vosgitive law is rejected
as irrelevant to the s phere of law. The reason for the foundation
of positive law cannot be found. For the positivist who restriogs
himself by the presuned poeitivistlc conception, it is impossible
to find such & reason. ILew ig the will of the state (the theory
of will). There igs no solution of the ¢uestion concernine the
intrineic difference bwtween right and wrong. There rust be a
criterion of distinction between the positive law as it is and

ag It ought to be.

In actus) practice pure positivism is never carried tbrough.
Positive law iteelf often refers to good faith and to good morsls,
Lew #xiests prior to juriste and legel philosophers.

Positivism in lsegal philosophy is the result of the under-
mining of metephysice and of classical and Christian philosophy
at the hands of both ¥Fantian criticism and empiricism. In prec-
tical 1ife, however, “he idea of natural law has strong roots in
the human mind. Natural justice 1s ingeribed in men's heart. Very
often man does not know the rights contained in positive law codes;
he nevertheless knows, in so far as he is able to use his reason,

what is right and what is wrong. It is easy to profess positivism
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in a culture that ie secure and established in the long run. In
this case positive law is adjusted to the natural law manifested
in the community. It is different in times of social temsion and
unrest, as 1s the case today. How can a positivist defend this
or that pesitive legal systenm if he denies the criterion behind
the positive systen? wnat should be contained in the legal system
and what should be excluded as naturally unjust? "The absence of
any widespread faith in a natural law, outside the influence of
the Qatholic Church, is bthus gignificant. It may well testify

as to the deep~rooted conflicts and divergencles as to the new
values which, it is elmost universally agreed, are still in the

agony of birth in the world at large." 1)

1) Julius Stone, The Frovinmce 2nd Functilon of Law, p.z20.




II.---The Nature of Man

1.

&

3.
4.
5.
6.

The importance of the right notion of human nature
The irrationel clement

The proximate and ultimete end

Physical laws and the laws of man

The optimistic and pessimistic theories

Msn--~-animal soclale

1O
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The fundamental prerequisite in social sciences is the right
understanding of man's nature, man's rightful activities in society,
hie transcendent solitary destiny. It seems to me that most diffi-
culties and disagrecments arise among the sclentists of social studies
because of different conceptions of humean nature. Man is a rational
animal. This notion is very general. ian is born only potentially
rational. Rationality develops and increases little by little in
the course of man's personal life. A child's rationality is supplied
by the care and authority of its parents. BEvery adult relies to
some degree on the authority or rationality of others. ZEvery man,
no matter how wise he may be, must recognize the laws and authority
of one higher then himself. Man's rationality stops at the grave.

Man is a kind of compendium of the universe. e 1s a micro-
cosm. In man there are to be found inorganic, vegetable, and
animel elements. Man, by the composition of his body, is a part
of the cosmic¢ world. By nutrition, by growth, by reproduction,
he is an ally of the vegetable kingdom. Sensation makes him an
animal., The truly distinctive feature of man is intelligence.
However, man's intelligence does not free him from the weight of
matter subjected to physical laws, from irrational animal nature.
Intelligence is a light indicating a superior destiny. Intelli-
gence would not be given to man 1f he had to stay on the animal
plane, Intelligence must have some purpose. Its purpose can be
only the activity which leads, by subordination of the different steps
in 1ife, to an ultimate end. If there is no ultimate end in man's
life, there is no purpose in any of his actions, becauce he valuss

each of his achievements in respect to 1is usefulness for the next
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step. It is not usefulunecs for me where I am at the present
moment; it Is the usefulnes. ol wy fi<e setioas in -espect to

my ultimate ®"should be™ end. If we deny the validity of meta-
physics, final causes, and the existence of an Absolute, we are
unable to find an ultimate foundation of positive law., Kelsen
admits that he has his own personal Weltanschauung, which can rest
only on metaphysical and theologlcal speculatione. But he refuses
to disclose his Weltanschauung. It is possible he wag schamed

to appear on the stage of "the childhood" or "vouth" as it would
be according to the "doegma" of the father of positiviem, Auecvste
Comte., I think this view is appliceble in come degree to every
so-called modern theorist of posltive law who is unshakeble in

his positive stand and who accepts Kant's metavhysics of deniaul

of metapbhysiecs.,

"And in the quest for those forces which animate and energlze
society he (the sociolgist) will agaia dircover that it is from
men that 2ll s ocial activity springe. Agilvn, when he inquires
into the purpose of soclety, & number of (nds will reculre scrutiny,
all pointing in one way or another to the quection of mar's own
ends.™ 1) We study physical sciences to Aiucover the laws of
nature in order to make use of them 1in subjeccting the physical
forces for our benefit. The laws of man, in order to bhe luws in
the true cense, are on & different plane In relstion to those of
the physical world. Those are the lawrs to which we ourselves are
subject, It 1s true that, so far as our body 1s concerned, we
are subject tec physical lsws., Iun so far es we are on the plane

of & vegetative and sensitive being, we #uxE share the 1cvs of the

1) J. kessner, Social Etaics, p.3.
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xingdom of plants and animals. Reason is e gift which pleces

men above the animal. TIf reuwuon is nbussed, however, man sinks
below the animal, If reason is not used, men remains on the
piene of the enimel with the exception that he 1s aware of his
life a8 meaningless, Reecon is glven to men so that he may
rpalize the position he ig in and the validity of his concrete
sctions In respect to thelr ends aAnd the unity of ends in respect
to men's final end,

The ultimate begis of every political system 1s a certain
theory of the nature of man. The theoriec which are optimistic
concerning the morel nature of man, incline tc liberalism or
even anarchism, Those who are pessimistic about human nature
believe in the necessity of an absolute state power. Both
extremes in practice sre yroved to tre wrong. UWo matter what
an individual thinks ebout human nature, he needs society and
livee within it. On the cther hand, there is no foundation for
ar unrestricted absolute state power. If humanity is massa
dsunate, there is not a wortky man who can act as absolute ruler,

The philosophls perennis has the traditlonal idez of the
pature of wan, The origin of the state lies in the rational,
gocial nature of men. In so far as man is anlmal rationale, he
is also animel sociale. To human nature belong certain acts
which find thelr end in community, such as love, pilety, friendship,
etc, "Coglto, ergo sum" should be "Coglto, ergo sumus." For we
think by verbe mentis, by words of the mind. Therefore a aphere
of absolute solitude is not separable from the gociel swhere of
the pereon.l) Wan is born in a family into social life. He grows

1)Heinrich A. Rommen, The Stute in Cetholic Thought, p.77.
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and develops In society, and in so far as sn individual progresses
in his perfections, tre community <lec -rorits,

The state has its origin in man's rationel nasture. The
authority or the state ultimetely originates in God, but political
authority depends on t he sonsent of men assocliating for political
life. Therefore, political authority as humen suthority can demand

only reasonable obedlence.
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Order conforms to t.ie natures ot things. ¥or inanimate
and for living but irrational creatures there is an order of
necessity. In so tar as belngs are endowed with reason znd
freewlill, there is & moral order, sn order ol f reedom to act.
Man is free to act but ik necesserily obliged to bear the ocon=-
sequences, "The order of being confronting the intelligence
becomes the order or oughtness for the will." 1) "If the
good is always 'the end beceuse of which' one mekes a thing,
evil is what one avoids . , .It is only the distinctiongof
good . . .e.g., there is only one way of belng in good health,
but illnesses are legion; one can fail in virtue in more than
ons way." 2) It 1s objective order established by God's wis-
dom to be atteined and preserved as a norm of the finite will,
The law of order lies 1in the nature of things as God's wisdom
ordains then,

However, for many centuries there were t wo concepts
of law and obligation. In the one, law is an act of the in-
tellect because 1law 1is concerned with the relation and order
of necessary means to an end. Only the intellect can perceive
esuch @ relation, In the other concert of the primacy of will,
law is an act of will because the order of guch a reiation
must be the work of the will. Vwhether a law will oblige or
not depends upon the will of the lawgiver,

Albert the Great, St. Thomes, and meny others gilve
superiority to the intellect. "lhe ect following the elec-
tion (the impetus or commend) perteins to the intellect because
it directs the means elected to ihe cnd. Hence the law is an

1) Heinrich A. Rommen, The Natural iaw, p.l75.
2) paul Siweck, S.J., The Philosophy of Evil, The Ronald Press
Company, New York, 1951, p.lo.
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act of the intellect, and obligation must be based on the objective
nature of the acts which are the objects of the intellect." 1)The
will's act of election 1is possible because the intellect is capable
of diverse conceptions of the good. The causality in election,
which pertalns essentially to the will, is material when consid-
ered in relation to the intellect, and the causality of the will

is formal. In order to have an act of will one must understand

the object of the willl and the value of this object which 1is to

be realized by the will. The act of the will materializes that
which I8 already grasped by the intellect a s desirable. The
essence and binding force of law is not in the act of will. It

is in the nature of things and their objective order. The things
are desiraeble not because we wish them, but we desire them because
we understand them to be good. In practical Jjurlsprudence there

18 no doudbt concerning the primacy of the intellect. A criminal

i1s punished not because he willed and performed an unlawful act,
but because he did it with the understanding of wrong-doing. Man
has to understand not only what his will is after; he has to under-
stand also the consequences of a completed act. In court, there-
fore, the question is: Is the accused in a position to stand
trial? By this we mean that the a ccused understood the illegal
nature of an intended act and that he had free will to perform

it or not to perform it; that being attracted, however, by some
strong motive, he completed it, but that now, inthe moment of

the trial, he may be unable to grasp the punitive nature of the
court's sentence. If one did a eriminal act without understand-
ing that one is doing wrong, one is not responsible for this act.

1) Thomes E. Davitt, S.J., The Nature of law, p.221, B. Herder
Book Co., St. Loﬁis, Mo., and London, W.C., 1951.




24.

If a man is responsible for his act but at the moment of his
trial 1s unable to realize the nature of punishment, he 1s
not in position to stand trial.

Without intellect there cannot be will. Let us now examine
the nature of the will, which can be considered as an internal
instrument of the person engaged in a concrete activity to
attain the result intended by the intellect. The will can be
considered as an element in a person's conduct only in so far
as we admit the freedom of the will.

We distinguish two kinds of freedom: freedom of spontaneity
and freedom of choice. Freedom of spontaneity is active in-
difference, immunity to extrinsic determination. "Libertas
a coactione seu libertas spontaneitatis invenitur in omni activi-
tate ab Intrinseco profecta et deest tantum in 1lis quae flunt
coactione seu impulsu ab extrinseco contra naturalem inclina-
tionem." 1) I think that freedom of spontanelty can be reduced
to freedom of choice. If one has a tendency to have freedom
from extrinsic necessity, it means one did make a chdéice of per-
sonal autonomy. Freedom of spontaneity 1s a necessary condition
of freedom of choice in pursuing "naturalem inclinationem."

There is no doubt about the existence of freedom of choice
in man, unless we deny factual experience and the existence of
the extramental world. The will or appetite is rooted in the
soul. When this appetite has 1ts root in the knowledge of the
senses, it is called sensitive appetite, which 1s common to men
and animals. The intellective appetite 1s rooted in intellectual
knowledge; it excludes animals. The objJect of the intellective

1) Josephus Gredt, 0.S.B., Elementa Philosophlae, I, p.473,
Aristotelico~Thomisticae, Editorial Herder, Barcelona (Espana),

1951.
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eppetite or will is good as it is known by the intellect. It is
the good in itself essentially distinet from the good found in
sensihble things. The intelleot transcends sensible objects, and
the will, enlightened by the intellect, necessarily strives for
absolute happiness, which is to be found in the absolute Good,
which 1s God. We necessarily desire God, and yet only by virtue
of a free option which}gemains in our power to decline. Even

in this necessity of possessing the absolute Good we have free
choice., "There is in the humen will a certain passive infeter-
mination, from which 1t emerges sometimes without our wishing

it . . . j;and sometimes by our wishing it, by an act of free will;
such a potential and passive Indetermination is a mark of the
weakness of the created being. It does not comstitute liberty;
it does not exist in the divine will." 1) Maritain excels the
primacy of the will to pass from the speculatively practical
Judgment, incapable of determining efficaciously the act of
willing, to a practically-practical judgment. Here he sees the
greatest possible resemblance between an act of the person as a
person and the creative fiat, It 1s true, on the practical
plane, that our step is not determined by the intellect. On

the contrary, the will often determines the intellect. However,
in so far as men is a réational being, the general direction of
existential movement of person is determined by the intellect.
And ageln, after the intended act is completed, the intellect
reflects on it, values it, and decides upon the next accomplish-
ment, The state of personal independence is not an ultimate
goel of man. Man, as a contingent being, cennot remain indepen-

dent and sufficient in himself. This state implies personal

1) Jaocques Maritain, Scholasticism and Politics, p.79, Geoffrey
Bles: The Century rress, London, .
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responsibility. Man has to choose something, and on his choices
depends his ultimate end, which cen be nothingness or, by virtue
of God's grace, eternal beatitude.

Man cannot wish nothing. When he wishes, his will tends
necessarily toward good. Between equally obtainable goods man,
by direct a ctions, chooses the one which 1s better. By possession
of this good he is enabled to tend toward the next good, which
is still better. Therefore, the natural end of man, if he does

not abuse his will, 1s the #ltimate good, Goodness Itselfl.
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The inorgenic world and orgenic beings which lack Intelligence
and free will are subject to the laws of nature without being aware
of this subjection, without raising any problem about their fate.
Man, although having his material roots in the animal kingdom,
rises into a superlor sphere of a ction because of his intelligence
and free will. Man, however, in so far as he is intelligent and
free, transcends only the blind necessity of the animal kingdom
and enters a new order of things, to which he has to adjust
himself in order to act as a free and lntelligent being. This
ontological order of things manifests the exlstence of natural
law,

The common man is fully convinced that there is a difference
between what 1s Just and what ie formally legal. Thls natural
conviction is so strong among the common people that they simply
cannot tolerate injustice even 1f they do not directly suffer
from it. Dr. Benes, the late President of Czechoslovakia, in
his letter of June 13, 1943, to Stalin says: "U.S.A. neither
can nor will prevent the final annexation of the Baltic States
by Soviet Russia, but it is necessary to think of world publib
opinion; it is necessary to find the right way and a good
procedure to calm public opinion.” 1) We know what happened
afterward to Dr. Benes himself and his state. A few years later
Cardinel Mindszenty, the Primate of wa e , said: "Here
I stand for defending my God, my Church, and my Nation~--for
that is my duty. Compared with the sufferings of my compatriots,
my fate is without any importance!" 2)

1) H. Veldemers & K. Vicis, We Accuse the East; We Warn the
West, Drintarzeme and Scholar, Germany, 1948. o, 6.

2) op. eit., p.l.
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What 1s said above indicates the existence of the idea of
Justice among common men end howwrong are the positivists and
pollticians who depart from natural justice. How many people
behind the "iron curtain"” are suffering different persecutions
and death because they prefer to be just rather than, by obeying
unjust laws, to enjoy material comforts of this life! Are these
people foolish? I don't think it is wisdom for one to support
the slaughterhouse through one's own moral suicide in order to
geln a little time to be physically slaughtered afterwards.

The present condhtion of our civilization demands that
we realize and follow the necessary order based on the nature
of things in order to preserve the dignity of human l1life and
life itself. It is not important what things we picture in
our imagination; it 1s important what things and their order
are followed in reality. There 1s the question of natural order,
natural law.

The idea of natural law rests on the following presupposi-
tions: 1) 1. A last and profound unity of mankind in human
conscience~~-There exists some unity of human nature through
all history, in all nations. 2. The abllity of the human
intellect to perceive the essential and the unchangeable nature
of things. The measure of our knowledge 1s things in their
reality. 'Even Kant, with his notion of the subjective cate-
gories, cannot deny this universal fact. He has to admit---
and he does admit---the existence of objective reality. There
is only the question of the knowability of reality as noumena.
It seems that Kant, by overstressing the subjective character
of our knowledge, is inconsistent with himself. In denying
the access of the humaen mind to objective reality (Ding in

1) Heinrich A, Rommen, The State in Catholic Thought, p.169.




30,

sich) he is talking of the essential nature of the humen mind,

If he doesn't know things as they are in thegselves, how does

he know the essential nature of the human mind in other men?

Is it not a contradiction to say that the essential (objective)
nature of the human mind is to know only the phenomena of things?
If my mind grasps externasl things only as the determinations

of my subjective wmind, my understanding of the minds of others

i1s also subjective., 3. It is grunted that the humen mind is

able to know the nature of things. The degree of perfection
realized in the nature of an existing thing is also the degree

of the goodness in this thing. 4. It presupposes the superiority
of the intellect. I make ana ¢t of the will because my intellect
presupposes that the end to be obtained by the act of the will

is good. It is not made good by my intellect or will; it can

be good or bad according to the true nature of the thing. Intellect
precedes an act of the will, and intellect judges the completed
act of the will.

In short, these four presuppositions are: 1. unity of
conscience in humen beings; 2., the ability of the human lntellect
to percelve the obJective nature of things; 3. the ablility of
the human mind to recognize the nature of things in thelir
objective perfections and ends; 4. superiority of intellect.

We are real persons containing our human nature "in re®
end the things around us are real. Our intellect and will do
not create the natures of things. By choosing things we adapt
them to our own nature destined to attain our ultimate end.

"Iical men™ as a seed implanted in us by the Creator must beeome

in the course of our actions & "real man." “The ideal man
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represents the consummetion of all our natural tendencies taken
together. It does not depend on us to oreate this ideal at our
pleasure or to abstain from doing so. Man is born with this
ideal as he is born with a certain nature that is especially
his own, and his effort in this sense 1s self-imposed Jjust as
his natural inclinations are." 1) Different things are relabed
emong themselves. There is an order in the hierarchy of things.
There is a tension, a progression of things toward perfection
of their individual natures. It is movement toward the ideal
or, by abusing our will, away from this ideal. "There 1s, there-
fore, no genuine philosophy without metaphysies; and ethlcs or
philosophy of law without metaphysics is wlthout a basis.” %)
The idea of a universal order of being is fundamental
for the philosophical foundation of the concept of natural law.
From a recognized order of being follows the moral order. Any
effort of philosophy and human thought is an effort to discover
things as they are and as theyare related to one another "in
re." Even those who deny the ability of the human mind to
penetrate into the noumena of things have to admit the exlstence
of the outside world of phenomena in thelr objective reality.
How can one speak of subjective determinatlions in respect to
the outside world, if he has no idea of objective reality and
if he does not understand this idea as the representation of
objective reality? If one confines oneself only to the subjec-
tive aspect of things, it 1s an arbltrary choice. Our arbitrary
choice is not the measure of things. The things themselves and
their real nature contein the force which convince us to judge:

1) Paul Siweck, S.J., The Philosophy of Evil, p.l27,
2) Heinrich A. Rommen, The State in Catholliec Thought, p. 172.
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was my former act of intellect right or wrong 1n respect to
the object of this act? Is the result obtained by my will
good or bad? There can bq argument concerning how far the
human mind is able to pegbtrate Into the essences of things,
but there cannot be any .argument. concerning the decisive char-
acter of real things in:respect to our minds. Even most con-
fessed sceptics learn,in order to obtain more knowledge. What
is the use of learning if there are not objective things which
can be known to the intellect of 'the one learning? What 1is
the meaning of preaching scepticism if one is not sure of the
existence of other men listening? If there are no real things
around me, neither are there real other men. Whether we are
sceptios, relativists, or realists, we are all living in the
game objective world, in the same real order of things. In so
far as we are intelligent and free beings, our conscience tells
us where we ere and where we should be in the real order of
things.

The universe is order manifesting the eternal law insti-
tuted by the divine reason., The eternal law is defined: "ratio
divinae sapientiae secundum quod est directiva omnium actuum
et motionum." 1) 9he manifestation of the eternal law in free,
rational beings is called the naturel law. In the light of
reason man recognizes the order as one that ought to be real-
ized by himself. St. Thomas speaks of a participation of all
ereatures in the divine law., It is a participation according
to the natures of creatures. Non-ratlonal beings follow their
nature blindly. Creatures, in so far as they are rational and

1) Bt. Thomes, Summe Theol., I-II, 93, 1.
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free, act freely, and therefore the result of thelr actions is
moral reward or punishment. Men are anxious to increase their
knowledge, to exerclise thelr rationallty more fully. That is
why men, by their nature, are lnclined to obtain as much know-
ledge as possible concerning the world they live in, the order
of things, and men's destiny in the world. However, as the trees
in the forest are of different height, so are men in society.
It is the office of the wise man to institute order. It must
he an order corresponding to and depending on the divine order
of things. This order must be the meang supplementing and
helping each one in society to reach the ultimate goal of man
in the divine order, Man neither comes into thils world accord-
ing to the order established by mean, nor does he end in this
order, It is terrifying to think of the leaders of society

whe abuse their position and lead their subordinates away from
the divine order. These leaders take on themselves all respon-
8ibility for those who are deceived by them. One day those
leaders also have to leave behind the legal order established
by them and enter a new order, where they are not leaders any
more but subjJects of the higher authority.

"The natural law is the supreme standard for all human
acts. BEvery human authority is subject to it. No humen author-
ity can demand obedlence against it., All human authority remsins
such only so far as its commands 4o not contradict natural law,
Both the subject and the authority are subordinated to natural
law.” 1) This must be maintained because of the notion of
higher authority then the human lawgiver., Man cannot excuse

1) Heinrich A. Rommen, The State in Catholic Thought, p.182.
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himself by following the human authority which commands some-
thing in contradiction to the higher order of things. Man
naturally chooses things which he understands to be the best
for him, If man understands that a command of human suthority
is sgainst the authority of divine order, he has to choose the
more genuine authority. The ultimate end 1s decisive; the
ultimate authority is to be obeyed.

Those who deny the existence of natural law and the
knowability of objective reality, and who yet impose thelr
own rules upon others, are contradlicting themselves. If man is
unable to know objective redl ity, how can the legal system be

known to those who did not create this system?
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The content of natural law is contained in the nature of
things. God d4id not create the world and afterwards impose on
it extrinsic constraint. Natural law is the very nature of things.
Aocording to this nature, things begin to exist, act and after
completion of their purpose pass awey. How 1s the world possible,
and how did it become actual? It is because of the Causa Prima.
Creatures act according to their own nature as causae primae.

When the natural sciences investigate the laws of nature, they
concentrate on discovering properties and the natures of things.
The physical law;ﬁ are there whether they are discovered by
men or not. The same principle can be applied in discovering
natural law in mean,

"The content of natural law 1s the sum total of the moral
principles which are directly evident or derived from such gelf-
evident principles by way of reasoning on the ground of individual
experience or scientific analysis of reality." 1) I think it
would be enlightening to confront this statement with the principle
which may be worded: To no one is given anything by nature which
is not needed by the one to exercise its existence and {to reach
its proper end; by exercise and proper use we increase our
abilities, and by not using them we lose them., In our com=-
plicated modern soclety there 1s great need for a steble, Just
order, which can be established only by recognition of the natural
law. However, for & long time our modern soclety has not been
using the natural law as a standard and measure for social struc-
ture., The adherence to natural law by common people is very
often considered agx an impediment to the progress of social

1) J. Messner, Social Ethics, p.58.
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development. Indlviduals are influenced very much by environ-
ment. It therefore happens that people who really believe in
the exlstence of obJective order in things lose sight of the
natural law in their practicel activities. The natural law
must be revered, known and experienced by Individuals in the
strength of the faith and personal responsiblility. Credo ut
intellligam; Intelligo ut credam. The nstural law of human con-
duct is correspondence with man's existential ends. Natural
law 18 for men that which the essential realiiy of his nature
demands from him and in which his nature finds fulfillment.
Every man is stPiving for good. There are as many goods
as there are drives to be satisfied. EHach good must be related
to the whole of the self and not alone to individual drives and
i{mpulses. The valuation of the wvarious goods corresponding
-to the Impulses finds place in the moral order. Man feels
the necessity of subordination of all his impulses in the unity
of moral order on which he recognlzes the dependence of his
whole person,
In treating the question of morality, the substance of
the problem is the true reality of man, the perfection of human
nature in itz essential functions. The tools to be employeditby
men in the jJournay from the point where he s tands to his
ultimate end are intellect and will., The xmka attainment of
the ultimate end 1s &t the same time the attainment of ultimate
happiness. It 1s the state of true reality intended by humen
nature at the very beginning of man's existence destined for

fulfillment at the end. HEns et bonum convertuntur."Bonum sutem
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et malum dicitur per respectum ad finem." 1) The principle,
*"Finls coronat opus,” has the greatest importance in its applica-
tion to the soclal sphere, Wothing that is morally wrong can
be economically or politically right. All social systems and
institutions have to stand the test of the ends ordained in
essentlal reality, and ultimately of the existential human ends.
Natural law is not only an object of the speculative
intellect. As physical laws can be verified by experiment in
the laboratory, so every man experiences the exlstence of natural
law witnin himself. MNeany men, misled by false conceptions, seek
happiness outside the sphere of goods and velues leading to the
existential ends. They find no meaning in life., They attempt
to make life bearable by escaping from self, However, the triv-
lalitles of existence, the engagement of external excitements,
cannot satisfy men. Voltaire, that feavourite of fortune and
nature, seild: "Happiness is but e dream; suffering is a reality.
I have been experiencing 1t for eighty years. I do not know of
anything to do except resign myself to it and remember that flies
are born to be eaten up by sepiders and men to be eaten up by
grief.” 1) On the other hand, we know meny men who are not
favoured by fortune or nature but who nevertheless are living
a 1life of deep happiness. In some penitentlary institutions a
special punishment 1s used to break down disobedi=nce of convicts.
This method consists in the smployment of convicts in a purpose-
less job. For example, they have to carry sand from one place
to another and then carry the same sand back to 1ts former place,
Man seeks a purpose in each of his actions and he seeks the

purpose of his 1ife. In the course of his life man has to leave

1) Paul Siweck, S.J., The Philosophy of Evil, p. 155,
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behind many things; he even has to forsake his lesser self in

order to attain to his higher s elf. The meanings of different
actions of the person are subordinated to the progress of the

person itself. This progress can take place only on the road

paved by natural law,

Not only in personal 1life, but also in the soclal sphere,
man experiences the exlstence of natural law. It is true that
this social experlesnce becomes apparent over a longer period
thar personal experience because the social bodies have a longer
life-time. TIn history books we find many good examples. Many
strong nations have declined in their ppogress and perished be-
cause they departed from netursl law, ‘There ls a similarity
between the physical laws and natural law, In order to do some-
thing we have to know first what 1ts possibilities are and what
value the ettained end “ill have in further activities., We
canaot arbitrarily stick and keep together things which naturally
do not fit eash other. We cannot keep and enjoy things which
naturally do not fit in the course of our human destiny toward
the ultimate end. A good thing is good becauce it objectively
contains good qualities fitting us and not because our imagina-
tion pictures it as good. We cannot convince real things in
their actions, but the real nature of things convinces us; are
we right or wrong in our judgment about them? Evil cannot be-
come a permanent reality. The lack of fulfillment of being 1is
lasting only when we have chosen the wrong things. Franz von
Baader said: "Only that is not to be (is prohibited) which
ultimetely cannot be." 1)

When we congider the different movements in our modern soclety,

1) J. Messner, Social HEthlcs, p.48.
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.We can be sure that those socisl ends intended by Communism,

which 18 oontrajictory to human nature, cannot succeed. It is

possible that Communism can overcome 2ll the other social forms,

but it cannot rule for a very long time. Communism is not reality;

yet many people are falsely convinced. In 1933 Stalin, answer-

ing a letter of comrade Ivanoff, said that in Soviet Ruasia

there 1s not yet a Communistic social order, that there is

only a continuous revolution toward the Communistic order, which

is possible only in the whole world or nowhere, The real striving

force of Communism is: 1) the employment of man's neturel desire

for happiness, 2) the insufficiency of the capitalistic order

for satisfying man, 3) the sacrifice of the present for the future.

Communism 18 a kind of religion without God. Without recogni-

tion of true religion and the netural order of things, 1t became

blind, cruel, and disastrous for man. The true Communists are

potentlally seints. The devils are turned angels. As devils

can act only so long as there are good things to be destroyed,

go atheistic Communists can work only for destruction.
However---nullum malum sine bono est. In the present

situation the men of Christian civilization are forced: 1) to

be aware of their real happiness, 2) to make all possible effort

for the realization of justice and charity in society, 3) in

the light of man's destiny and ultimate end to sacrifice that

which is of less value to that which is of higher significance.
The substance of natural law is manifested in our moral

concciousness. There is a similarity between our moral con-

sciousness and the speculative mind. As the mind uses the

principle of contradiction in deciding between two mutually
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contradiotory judgments, so the moral consciousness knows that
two mutually contradictory acts cannot both be right. Moral
principles are known a priori. However, like every human
faculty, moral consclousness gets its development and strength
through training in the proper social environment. If man acts
according to his natural inclination to know the truth and to
act rightly, and if he is not misled by the abused authority of
others whom he trusts, he has moral security of acting rightly.
The fundemental moral truth is self-evident: Good must be done,
and evil must be avolded; preserve moderation and avoid extremes;
do not do to others what you do not wish them to do to you; con-
tracts must be fulfilled; God must be honoured. The Decalogue
covers the derivative princlples of the general principles of
moral conduct. The progress of clvilization in its complexity
demands that the more remote prineciples be applied to the
detailed situations of social life. The majority of people are
unable any further to grasp the totality of the social order as
it is and a¢ .it should be., Philosophy and science are inoreasing-
ly called to investigate reallty, to deduce moral ruleg, True
authority in social relations is needed more and more.

To my mind, in the sphere of social authority, the root
of the disaster of our modern society 1s lying. How can anyone
be an authority for others if he does not recognize authorlty
over himself? Of what moral support can one be to others if
one claims that there is not an objective reallty or, at least,
does not know it? There is no answer for a man asgklng advice,

An homest, simple man is perfectly sure of an objective difference
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in effect between two opposite possible actions. He needs help,
whioh cannot be given to him. He is even discouraged in his
natural inclination toward truth. Why look for truth if =

learned man says that 1t cannot be found? Of what authority

can those be who claim that good 1s that which one finds use-

ful? What is useful for me in regard to my personal development?
The man who asks 1s left in blindness and to chance. Feople are
asking these questions, and with the increase in the complexity

of societyv, an authoritative answer is inescapable. The Com=~
munists claim that they know the end of scociety and the duties

of men, and therein 1ies.their strength. They are consistent in
their program and its practical application. We know their end
cannot be achleved; thelr method is cruel and repugnant to human
nature. Many, however, do not know this and are deceived. Christ-
ians, who realize this modern tragedy, have the duty of activating
all their abilities in demonstrating what is right for man to do.
Modern liberals must be alarmed: does not their empty and pur-
pogeless liberalism end in the darkness of slavery?

It 1s clear that our modern society, which to some extent
embraces the whole world, 1s in needof gener-1lly recognized
natural order. There is no need to invent this order. This
order is to be found and experienced in the nature of man, as
well as in his relations to his fellow man end to God. Christ-
ianity originated our culture, which now needs the restoration
of Christian moral principles in society in order to save it,
Many are asking, "Is Christianity really golng to be replaced

by something else? Christianity never will be replauced. Omnly
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Christians who in practilce arce not Christivans may be replaced.
Father Lombardo, who 12 preaching ivn many countries and con-
verting people to Christian practices and social Justice, has

good reason to predict a wonderful rebirth of Christendiom. This
reagon is self-evldent: ©people need not only to be called Christ-
lans, but to be Christians in the true cense. If the people do
not succeed in this, this generstion will porish. Atheilsts,
however, {inding themselves victorious but realizing nevertheless
that hapriness cannot be established without the recognition of
natural law and God, will turn their vital desiree in the right

direction-~--to the true religion.
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VI.~=-The Revival of Natural law

1.
2.,
e
4.
9,
6.
7.

8.

The crangeable gnclal orler.

Stemmler's aprroact to natural la..

The sociolecgle~l and normotive ordel,
Material and formal justlce.

No personal libsrty without naturcl law.
Soviet Rusgeisa,

The Nuremberg trial.

Slow rregress.



45,

Positivism cen deminatce in the science of Jurisrrudence
as long as there is a stable social order based on the tradi-
tion established iv the long run of undisturbed social develop-
ment. In this state the natural law does not disappeer; it
Just retreats from the focused attention of men. The natural
law is still there; it workes unnoticed. In times of social
Inescurity, when the legal order is questioned, the ideaz of
natural law reapvesrs in man's conccicusness with all its 1im-
portance., If the question arises of whether this or that legal
order must be retained or changed, the standard for the decision,
the unwritten law, must be found.

The positivists of the last part of the nineteenth
century were forced to find some measurement for positive
law, Otammler distinguishes between the form and the content
of law---in the Kantian sense, of course. "Form"” or formal
means the ssme as "conditioning.” Stammler asks under what
conditions positive law can be true law. Law igs & "condition-
ing and determining form™ of gocial life as matter. We might
ask Stammler what he means by "soctal life.," How is it possible
to have "social life," i.,e. the unity of persons, without the
concstant and necessary element of their unification? We can
expect the enswer that every "social life," es matter, has its
formal "conditioning® element. TIf between matter and form there
ig inseparasble union ani interrelsted dependence, why 1ls there
no equilibrium? TFositive law is never stable, This "social
life," which changes the "eonditioning” element, must heve some

natural formal elcment in order to exist and cavse the change



46.

of -the formal "conditioning." In other words, the mutability
of the formal positive lauw requires sometking more stable, whieh,
g sueh, remains at least ln illhe process of this mutability.
dowever, Stammlei's doctrine of law attaine to contsnts;
these are the "sociel ideul™ of the community of "freely willing
men." HNaturally, ve may .sk: What is the"social ideal®? How
can we know it? whal element makeg "freely willing men,” as
different individusls, at the semz time desire a cormon object?
If the "freely willing wmen" of the community do not agree in
their object, how can the community be meintained? Stammler
says that the free will of men muset be measured by "right";
the community of freely willing men reject what is not right,
as slavery, polygamy, despotlism, etc. Stammler is very close
to the idea of natural law; only the Kantian philosophicsal pre-
conception prevented him from taking the final step into the
doctrine of natural law.

Jellinek makes a distinction between legal theory and
gocial theory. The legal thecry is constructed aloug positivist
lines., The legal theory has recourse to soclology, where the
ides of unalterable norme at times breaks through. Professor
Sinaiskl {at the University of Riga until 1944) distinguishes
between factual society and normetive soclety. Nermative
soclety is a codified body of actually existing positive lew
which estabiishes en order for factual or soclological society.
Here again the question of the norms underlying the positive
legal order is inescapabls.

. The .@odes of positive law often contein as normative prin-

eiples .the exprescions: @ood falth, good morels, etc. The Latvian
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Criminal and Civil Process Codes tiarewuten with punishment the
Judge who refuses to nand down a decision on the plea that the
law 1= silent on the mutter. He has to make the decision in
goou Joltl accordlay Lo Lils comscienve. Ne distinguish between
formal ‘ustice and matsrial justice. When it nappens that
positive iaw which 10cs not wugree with the aatural law is
apriled i o« coacrete cuse, we say: 1t is rignt rorm=zlly
but noi matsriaily; ultimately we 1eel it is wrong.

The prssent situelion 2f our civilization especiully
presses on man's conccience to recognigze and enforce the nat-
ural law. What kind o1l conscience must a positivist have in
saying tiat the legal order---e.g. in dHoviet hussia---1is right?
A foundution of international law is impossible according to
the positivist doctrine becuause un international lawmuker is
wanting. however, the circumstances demand the recognlition of
natural .aw. 4ven tolulitarian governments are forced to
Justify their laws by recoursc to the term, "nutural law"---
of course in an abused sense. ‘They use the terms, *'democracy”
{"peoplets demoeracy"---in order t. appear wore nonle), "natural
lew,” "noatural rigkts of the anation.” Thus it happens that
we use the same terms but have ia mind different and often
opposite meanings. 7lhe positiviet denial of natlural law is
very much responsible for .he totalitaiiean regimes, Ii there
is no ontolosical oughtness rooted in the real auture of things,
or if we don't know the nature ol thlngc, wh-t prevents us from
doing what seems plessing Vo us? The same wethed for the same
goal ig used in the inveostigaliou oi soclal phenomena ag in
the realm of physical scieacss, L1.e¢. t¢ 1lscovsr the laws of

nature and to use them as freely and conveniently as possible.
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In this menner, men himseelf is treated as a physical phenomenon
and is used as an object by sanother who has politicsl power.

" . . . there are no personal liberties of the individual
which fall outside the realm of the state and which must be
respacted by the state . , . The constitution of the Reich is
not bvased upen a system of inborn end inalienesble rights of
the individual." 1) What iz the state? There can be only one
rational answers: the state is en zotuel power of the Fuehrer
whose will and commands keep his subjects in & social unity.
Man succeeded in subjecting the nature and to some extent he
succeeded in subjecting himself to the experimentation of the
"irrationally" rational men., When all the means at the dlge~
posal of the modern state are applied, an individual in the
totaelitarian state is helpless. He must choose either to live
in conformity with the stete and often act asgainst his own
conscience and personal dignity, or to face persecution and
death., Bestiality in Soviet Russia 1s advanced so far that
there is not any respect before death (of course, when the
decth punishment is applied to others)., In 1941 in Riga,
Comrade Ponumerenko, in hls course of Iindocotrination (at

which I myself was forced to be present), explalned how the
Communist Party progressed in #fficlenty and"wisdom."” His
argurents were: After the revolutlon of 1917 we simply destroyed
our many enemies. Then we dlscovered that before destroying
them we could make ucse of thelr physical strength. We put
then into concentration camps at hard work. In this way we
achieved two objects: we destroyed our enemwies, and they did
valuable work for us. He mentloned as a speclal achisvement
the fact of NEP (New Hconomiecal Iolicy). Shortly after the

1) Ernst R. Huber, Verfassungsrecht des Grossdeutschen Relches,
Hamburg, 1939, p.S56l.
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re¥olution the government was in a very disastrous situation.
The economy was in chzos. The political power, which was not
yet established, was threatened., Then Lenin decided to replace
the so-ocalled mililtary Connunism with NEP, Free competition and
fres enterprise and market were pemaltted. Econinic security
wae ettained and the revolulion wes gaved, Vhen the Communists
felt themselves to be strong enough in their »osition, they
revplaced NEP by th- sn-called revolutionary socielism witl the
ultimate goal-~--prsctical Cormunisn. Comrade Ponumerenko
exrlained how they profited by N:¥P: 1) the Communist regime

was seved, 2) our potential enemies were detected, 3) our labour
carips were filled, In the period of free enterprise the Com-
munists listed all the men who were active in the establishment
of private business @3 people with capitalistic tendenclies who
could not be trusted. After these anmbitious men had ¢ ompleted
their misslon, they were condemned to slow death in the con-
centration camps. (It was the "gratitude" they received for
saving Communism,)

Without God there cannot be natural lawj; without naitural
lsw there i3 an end to our civilization. Nevertheless the
atheistic Communists are conslstent and ratlonel in their
positivictic concentlon, If there iz no God, no person'.l res-
vonaibility ~utgslde socicty, why not exmlolt everything that
cen be expleited in thic 11fe? It is a contradiction to he a
confeassed pozitivict in the sense of Auguste Comte snd to be
restreined by the moral order. len who believe in God ure at
the stage of childhnod sccording to Comte., To be on the nositive

stage of human rrogress.snd to act like a child, is an inexcusable

position.
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Many are looking desperately for just order outside the
positive laws of the state, Some authors point to the trial
at Nuremberg as an e xcellent example of the manifestation of
natural law. "Be it finally noted that when it comes to the
application of the basic requirements of justice 1n cases where
posltive law's provisions are lacking to a c ertain extent, a
recourse to the principles of natural law is unavoidable, thus
creating a precedent and new juridical rules. That is what hap-
pened, in a remarkable manner, with the epoch-making Nazl war
crimes trial in Nuremberg." 1/ This fact indicates two things:
Men are comsclous of 1) the insufficiency of positive law,

2) the primacy of material justice contained in natural law,
However, we cannot be too optimistic about this progress. There
are the questions:1)Why did not the other states officially con-
demn Nazism as soon as it took over the German government in
1933 and began to commit crimes against humanity? 2) What

kind of justice is 1t? Soviet Russia took a chair among the
judges to represent natural justice. Boviet Russla‘'s leaders,
as the more cynical and more cold-blooded and with the longer
record, should have been judged first. Where were those Jjudges
when Pope Pius XI lssued the encyclical, "Mit Brennender Sorge™
(1937)? It 1s easy to proclaim the existence of rights when
someone sees profit in it. We no longer remember the famous
Roman principle: Vivet Justitia, pereat mundus.

Most recently a United States congressional committee
completed investigation of the slaughtering of Polish army
officers in the forest of Katyna. The evidence was that thils
was the deed of Communists. When the United States asked the

1) Jacques Maritaein, Men and the State, p.95 (foothgte), The
University of Chicago Press, Chicago, Illinois, 1951.
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Soviet Government of Rugsia what they had to say on their
behalf, the answer was: We finishedour investigation in 1945
and proved that this was the deed of the Nazis, and you did not
object to our findings.

Unquestionably there is marked progress toward natural
Justice. This progress, however, i1s slow yet because the basls
for the moral order, the true religion in practice, is not
generally reallzed. "Man must be made to understand that the
mechanical transformations he has introduced in his environment
and his adaptation to them will mean either progress or ruin
according to whether or not they are accompanied by a correlative
improvement in his moral attitide.™ 1) Human evolution depends
above all on the progress of morality. The moral code has not
varied for ages. It cannot be perfected; it is, or 1t is not.

In the course of history there were abuses of moral principles,
However---ab abusu ad usum non valet consequentia. A The moral
rules do not make mistakes; it 1s man who does. These rules

are invariable: their progress consists only in their diffusion.
Now there 1s the duty of morally conscious men to spread these
ideas and to engrave them in the hearts of others,."Man can
aspire to joys higher than those of his animal ancestors, and
men who are convinced of the contrary---or who pretend to be
convinced--~are to be pitied, if they are simple citizens, and
to be dreaded, if they are leaders. They work against evolution,

against the divine will; they do evil.” 2)

1) Lecomte du Nouy, Humen Destiny, Longmens, Green and Co.,
New York, London, Toronto, 1947, p.139.

2) Lecomte du Nouy, Humen Destiny, p. 147.
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In the preceding chapters we discussed the problem of
Justification of the positive law, All solentists interested
in the matter cannot avoid this problem, Those who deny the
existence of natural law are given a good chance to see the
consequences of their doctrine in the totalitarian regimes.
After this bltter experience of despotism we can face the
future elther with despair or with hope. And so long as we
want to live we must have hope, Hope in the social sphere
lies only in the recognition of natural law., If there is no
natural law we cannot speak of the rights of the human person.
In the latter c ase we may enjoy only the concessions of a
powerful Leviathan,

Natural law binds every person, and this universal duty
secures to us our fundamental rights. It 1s because we belong
to the family of creatures placed by God's wisdom in an order
sulitable for each species to reach its proper end., Man, as
the being sharing in spiritual nature, must have the right to
putsue his ultimate end, which is outside civil authority.

Natural law cannot be considered as a completely detailed
eode applicable a priori to all clrcumstances of social life,
The idea of natural law impresses upon our consclence the
general direction of our destiny. Many things are left un-
determined by natural law. These things must be determined
by the free initiative of human reason. Nevertheless, if
man wishes to enjoy his freedom, he must exercise it, keeping
in mind the progress toward the ultimate end. One act of a
person must be subordinated to the next. If man claims to

be rational, all his actions must have a rational order befitting
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the actor. If man wants to be happy, he himself, transformed
by his actions, must conform to the objective order leading
to his ultimate end.

Our definition of man is: animal retionale. However,
our rationallty is a changing element, Infants are not actually
rational beings. No ome can rightly say that he has nothing
more to learn, The first principle of moral law is: Do good
and avoid evil. It is the principle for those who exsrcise

their reason. Man begins his 1life with the principle: Do,

He exists and acts unconscious of what he 1s doing. This
principle, "do," follows the whole course of the individual's
life. We must do good and at the same time strive to do better.
We cannot stop because time does not stop. The permanent per=-
gsonal judge 1s our consclence. Our reesgon is the bridge between
the conscience and trustworthy humen authority ultimately rest-
ing upon divine authority.

In the long run of history people recognized the validity
of some normative principles applicable to every man and every
nation. These principles, which are intermediary between
natural law and positive law, are called: jus gentium, or the
law of nations. The law of nations is conclusions derived
from the prinoiples of natural law. "The only way to realize
the inner consistency of all that, and correctly to grasp the
Thomistic distinction between natural law and Jus gentium, is
to understand that a precept which is like a conclusion deriv
from a princliple of natural law, but which in actual fact is
known through inclination, not through rational deduction, %

pert of neatural law; but that a precept which is knowm throu

rational deduction, and as a conclusion conceptually inferre
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from a principle of natursl laew, 1s part of Jjus gentium." 1)
According to St. Thomas jus gentium is more connected with
positive law (Sum, Theol. I-II.95.4), because it is proximately
based, not on mamix natural inclination but on man's reason.
For another reason also Jus gentium cannot be considered as

an indisputable basis of positive law., Jus gentium represente
an achlevement of humanity in the past. We believe in human
progress. Jus gentium can be taken dnto account only as the
measurement of our progress or regress.

As a prolongation and extension of natural law, there
are the lews dominating in s concrete political society. These
laws ere called positive lews. Here we are entering the field
of the most acute tension in our modern society.

Professor Gettell says: M"Accordingly, no legal restric-
tion can be placed on the lawmaking authority of the s tate, and,
conversely, no authority except the state canc reate law . . .,
Only those rules which the state creates or which 1t recognizes
and enforces become law."™ 2) This conception of law seems
arbitrary and positivistic, He asserts that "the laws of God,
the fundamental principles of Justice whichare embodled in
natural law or which result from the soclal nature of man®™ are
not laws (op. cit. p.167). According to him, the only source
of law and sanction is the state. "Whether one drives on the
right or the left side of the street involves no moral issue . .
Some laws may even offent the moral sense of many persons and be
considered by them unjust and undesirable. Laws permitiing
amusements on the Sabbath or legalizing prize fights are exampl

1)Jacques Mariten, Man aend the State, p. 98 (note).

2)Raymond Garfield Gettell, Political Science, Ginn .and Compan
Boston, 1949, p. 167. J P
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There is, therefore, a legal conscience as well as a moral con-
solence, and the two do not always coineide.” 1) Arguments like
these we can find in every book of the school of vositivist law,
There is a tendency to consider the moral conscience as a remnant
of an undeveloped man. "Whether one drives on the right or the
left side of the street" is an indifferent fact both in regard
to the moral conscience and in regerd to the duty of the state
authority. In this matter the state is free to decide. When
the state has made the decisgion, each citizen 1s bound by moral
conscience to obssrve this rule because unified order in this
matter is necessary. The second example about the Sabbath is
simply confusion of Justice and charity. If I were ordered by
the state to attend places of amusement against my moral duties,
an injustice would be done me, If there 1s permission only,my
moral rights are not Impaired, My fight against this permission
would be based on charity because I consider that the duty of
the state consists not only in the maintenance of c¢ltizens in
the status gquo but also in the care of their progress. Positive
laws, in so far as they are laws, must always be binding in moral
conscience. Every positive law must be binding not only on the
conscience of the subjects but also on the consclence of the
lawmakers. Only in this conception can we gee the distinction
between a bend of gangsters and an army or a state (St. Augustine).
Modern theories of law are trylng to separate positive law
from moral conscience. The results are evident. Ambitious men
who heve mansged to a ccumulate fortunes by unlewful means and
who have essaped legel sanctions, are by many considered as

heroes, as examples to be followed. Man can successfully develop

1) Raymond Garfield Gettell, Political Science, p.l187.
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only in favourable circumstances. In our modern soclety these
circumstances are often denied. Man wants to be wise; he imitates
others; he 1s looking for better examples. If the learned men,
the leaders of the state, are acting without any respect for
moral consclence, the morul conscience of an individual, instead
of progressing, falls into regress. Thus men becomes "free." He
can do everything he likes., The only consideration to be taken
into account---if an intended a ct is legally unlawful-~-1s how

to escape legal punishment; and there can be three chances:

1) The corpus delicti may not be discovered. &) If the corpus
delicti is discovered, the criminal may not be found. 3) If

the criminal is found, the crime may not be proved to have been
committed by him. According to positivist theorles of law,

there 1s nothing wrong when one is lucky enough to escape due
punishment.

Concerning conscience in the legal order, it may be ob-
jected that we don't know the conscience of others, It is true
that we don't know it directly, but we know it nevertheless by
our own individual experience and by the fact that all men have
the s ame essentiasl nature. It 1s a universally recognized
principle that man is responsible for his Adeds only in so
far as he is conscious of his act as wrong. The state has
abandoned investigation into the conscience and thoughts of
the individual in so far as these internsl dispositions are
not materialized in external facts, not because these internal

dispositions are unimportant, but because these internal facts

are hard to control.
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The rules of the state are dead letters 1f they are con-
gldered only as mechanical necessities. These rules must be
inspired by the spirit of material justice with the purpose in
mind of the development of individuals. The rules of the state
have to be considered as the external landmarks where the sub~
Jects of law and the authors of law meet. Citizens have to obey
the law in realizing its binding force in conscience and in
trusting the authors of law, The lawmakers are obliged in
conscience to create a social order and to encourage the citi-
zens in the development of their human dignity. There are not
two separate orders in human progress, one moral and the other
legal. There is only one line on the road of progress, and this
is a moral one. The order represented in positive law is jJjust
an expression of the point actually reached by society as a
whole. When we study the various codes of a certain nation
through centuries, we get a very instructive notion of human
development. In these studies we have to keep in mind that human
progress does not always represent a straight line. Progress is
often marred by regress. Another important condition is to be
at a sufficient historical distance from a social phenomenon to
be examined. Very interesting are the criminal codes of the
German states before Germany was ynified. These codes in thelir
replacements in the course of time show two characteristics:

1) The field of social phenomene under the regulations of the
code incresses. This means that the phenomena which were not
mentioned in the previous code are dealt with in the following
one, 2) The severity of sanctions decreases., In the earliest

codes elmost every crime was followed by caplital punishment.
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The varieties of capital punishment were used according to the
gravity of the crime. Death by the sword wes considered the
noblest form of capital punishment. Death by hanging or drown-
ing was considered shameful. In the case of especizlly grave
crime the victim was tortured before execution by a shameful
death.

If we draw two lines based on these observed facts and if
we prolong these lines representing progress, we can conclude
that the ideal theorgtically to be reached in the course of pro-
gress is: 1) Every human act is right or wrong. 2) There is
no punishment inflicted by other men, and ultimately there is
no need of positive law any more., It is true that we cannot
expect such a perfect state of soclal development of society
as a whole, at least in the prospective future. However,
these observations show that our direction of progress is on
the moral plane and that progress itself is connected with the
progress of our conscience. If the gystem of positive law
is based on natural law, snd if this system on the line of
natural progress is not placed too close to factual society and
not too remote from it, the moral conscience of the majority
of individuals coincides with the norms expressed in the actual
system of positive law. The aim of an individual in soclety is
not only to obey the prescripts of the positive law, but to
trenscent the level of moral standards laid down by this posi-
tive law., They often know very little about the actual norms
of positive law, but, nevertheless, they are good citizens. They

prepare the new grounds for the advanced system of positive law,
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There is no doubt that our modern society entered a blind
street. In some countries in the name of progress there is a
remarkable éegress. In the neme of Justice systems of terrible
injustice are imposed upon the people. It 1s because men dis-
covered that there is nothing to be discovered in the nature
of things. Now man has to experience the consequences of this
"discovery."

Here again, a very instructive object of study is the
progress of the Jjuridical process in the German states. All
through the centuries there is an unchangeable principle: Bin
ich schuldig oder nicht, weiss niemand els Gott und ich (Am I
guilty or not, no one knows except God and myself.). The pro-
blem was not in the principle itself---no one doubted its truth;
there were only different methods of practical application of
this principle. In the earliest stage there was made every
attempt to discover a sign of God's judgment., It was believed
that God, in every case, shows & sign which must be discovered
to make the judgment of a judge agree with the judgment of God.
For example, when one accused of a crime was brought before the
judge, the judge determined what sign was to manifest the will
of God: e.g. if a white horse steps with the right foot first
over the sword laid down on the roed, the accused is not gullty.
If two persons accuse each other in inflicted 1lnjustice, the
Judge determines the kind of test which is to show who of the
two is right: e.g. both to be tested are kept for some time
under water, or they have to keep in their hands for a deter-
mined period & plece of white-hot lron. After the test, the one

who is less injured is right and the other one is gullty. There
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is the historicel foundation of the duel, which takes place even
in our modern soclety in some circles of "aristocracy.”

In the course of history man realized that the sign of God's
will must be manifested in man's conscience. Witnesses sworn by
the priest are considered as a reliable source of truth: Durch
die zwel Zeugen Mund wird die Sache kund. (By the mouth of two
witnesses the matter is evident.) In this manner the formal
Juridical process developed: Nihil in judicio judicls quod non
est in actibus. (Nothing in the judgment of a Jjudge which is
not contained in the files collected in the case.)

In all these methods of finding truth in a court-room there
is one leading 1ldea---the desire to discover God's will. At
the same time, when different methods were employed to discover
the truth without any regard to the conscience of the one accused,
there were also marked tendencies to pay attention to one's
consecience concerning his deed unger the consideration. There
is the initiation of the inquisitive juridical process, which by
impartial jurists 1s considered as progress. However, we must
not forget that every true idea can be used and abused.

The fundamental i1dea that there is & God, that His justice
in created things must be discovered, was the leading idea in
the progress of society. The methods were sought, valuated and
replaced with this fuhdamental 1dea in the minds of those who
felt responsibility concerning the progress of society. In the
history of sociel development we see fluctuations in different
directions. Because the social units were smaller in size and
less dependent on one another, the danger of a wrong social idea

was comparatively small., It was easier to regasin equilibrium
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and to continue progress on the true road. In our period of
history we are facing the fact that the social body increases in
slze end inteaslity. If the leading ideas 1n our society are

wrong, the disaster extends to millions of people. Man, encouraged
by his management of the laws of nature, became too proud, In

his obscurity he does not see the unchangeable laws of his own
destiny. The tragedy of our time resembles the tragedy in heaven
when Lucifer was born.

The person requires to be a member of a society. He needs
gociety because, according to his nature, he can develop his
perscnality only by being open to the communications of other
persons. By means of knowledge and love the person 1is helped
by others and helps others. Society furnishes the person with
the conditions of existence and é&evelopment. Nian cannot achieve
his fullness alone. He depends upon the aid of his fellows. This
aid consists not only in the receiving of essential material
goods but also in the attainment of a c ertain degree of elevation.
in knowledge and perfection of moral life. Because man 1s animal
rationale, he is also animal sociale. Through the help of educa-
tion and the co-operation of other men, he tends toward his human
dignity.

The end of society is its common good. It is the good of
society as a whole and at the same time the good of each person
who constitutes soclety. In an ideal society there is perfect
agreement between the good of the society and the good of each
individual belonging to this society. FEach person is striving
for good. For each creature there 1s a natural order in this

striving and the end to be achleved. Man's most important tool
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in his striving is intelligence. If each one in society were
conscious of his natural obligations, there would be no necessity
to secure the rights of an individuel against the commnpity. Every
person acts according to his reason and authority. Man who has
some authority acts according to his reason, and still higher
authority which ultimately rests on the authority of God asz He

is revealed in creatures and by revelation. As there is & natural
order of things in nature, there should be o6bserved a natural
order in the hierarchy of soclety. This consideration is a good
foundation for Plato's doctrine that the individual is determined
by his subordination under the purposes of the whole community.
Rach individual, according to his talents, is incorporated in

some particular group, snd each group and every individual, in the
harmonious co-operation of all its parts, form the well-being of
each individual and of the state as a whole, Plato lmposes
drastic limitations on the individual in favour of the state,
However, he requires that the state make important contributions
to the good of the individual. The state is treated as a pre-
liminary means for man's transcendental end, which consists in

his haprlness both here and in the okher world.

Aristotle's viewpoint is more in accordance with the practical
life. He criticizes Plato: " ., . . Plato in the Republic ., , .
desires to abolish private property and the family . . . Ie
wishes to make all his citizens ebsolutely alike; but the differ-
entiation of functions is a law of nature. There can be t00 much
unity in a state . . . The sbolition of property will produce,
not remove, dlssension. Communism of wives and children will

destroy natural affection . . .The advantages to be expected
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from communism of preperty would be better secured 1f private
property were used in a 1liberal spirit to relleve the wants of
others . . .Flato's . . . idee is impraoticable.” 1)

In the Middle Ages the individusl was completely imbedded
in the group; no question arose about the antagonistic attitude
of the individual with respeoct to the community. !an wus formed
by the commmunity spirit of the Churoh in & determined relotion-
ship to hls neighbour, to civil laws, and to the head of the
state, But even in the kiddle Apes tension developed between
the Individual and the state. Individuslicm reached maturity
in the Renaissance and the liberulist Enlic tenment. This
liveralism, in the economlc sphere, developed into a2 system
where the strongest in the neme of liberty supressed the weaker,
It was the libverty of the minority Lo exploit the majority.

This caused the Communisk movement.

Man is by hls nature a member of a community. In a perfsct
society based on the preoctice of justice and charlty, there is
no rlace for the tenslon between the community and lts members.
But, beomuse of man's nature, impaired by orlglinal sin, he often
falls back a step or two on the ladder toward perfeotion, Hany
men who are in possgession of auwthority abuse theixr authority,
Therefore we have to Inslst on the liberty of individuals rather
than on the liberty of the officlals of the stete In so far asg
those who have political power are not acting in a ccordance with
natural law and the order revealed by God,

Men is related to the community &s & vert is to the whole,
the imperfect to the perfect, Marltain distinguisbes two aspects
of man---the sspect of individuality and the aspect of personality, 2)
1) Aristotle's Politlcs, tranclated by Benjamin Jowett, the dModern

Library, New York, 1943, p.531
2) Jacques Maritain, Scholasticism and lolitics, p. 45,




In the aspect of Individuality man is only a part of the community.
In the aspeot of personality, man, because of his spiritual soul,
trapscends temporal soeciety, "And in so far as he is a material
individuality, he enters into soclety as a part whose good is
inferior to the good of the whole; neverthelecs, this good itself
of the whole, in order to be what it is---thet is to say, superior
to the private good---must necessarily profit individual persons
and be redistributed to them, in respect of their rights and their
dignity." 1)

As there 1s an ontological order of goods which come the
Gbod in Itself and which tend toward this Good in Itself, there
is also a proper order of soclety which unites individuals in
their strivings toward the ultimate Good. "St. Thomas agsignse
to the religious community the same religious last end as to the
individual. With sll clarity he says that not only the individual
ﬂut the community will attain the enjoyment of the vision of God." 2)
When the different communities where an individual member takes
part correspond to the nstural "should be" order, there cannot
be opposition between bonun privatua and bonum comune. These
two kinds of bonum are united in the bonum ultimum. Bonun
privatum cannot be consldered as good completely inclosed in the
sphere of en individual. Bonum privatum is the good attained in
communication witn other beings. Tn the case of man, this private
good generally is obtzined and maintained by the sharing in the
comnon good of society. On the other hand, there are as many
bona communia as there are communities. Ultimately there cannot
be bonum privatum without bonum commune and vice versa.

1} Jacques Maritain, Scholasticism and Politics, p. 58.

2) Hang Meyer, The rhilosophy of St. Thomas Aquinas, B, Herder
Book 60?, ét?‘ﬂaﬁiﬁj‘maij 1948, D.%%%.
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However, society as such does not act. The actors are every
membexr of society, each one according to his position in the com-
munity. The individual, as a member of society, has his personal
duties toward the various forms of the community. He has personal
responsibility. If man acts freely, the results of his actions
are attributed to him personally. Therefore the individual man
cannot be dissolved in the community. Man, as a rational creature,
resembles God to some degree. He is placed directly in the pro-
vidence of God. Man as a part of the community in regard to his
gpiritual soul is in itself an open whole toward hls ultimate
destiny. ™A single humen soul 1s of more worth than the whole
universe of bodies and material goods. There is nothing above
the human soul---except God. In regard to the eternal destiny
of the soul, and its supretemporal goods, society exists for
each person and is subordinated to it."™ 1) Men as a spiritual
person, a belng endowed with reason and freew 1ll, capable of
self-reflection and self~determination, has & gpecisl dignity.

He is destined for a supernatural union with God. Man is the
image of a particular divine idea. The community itself is
only the actualizatioa of & reality contained in the nature of
every individual person, Man, with all he 1s and all he has,
is not entirely subordinated to the political community. His
relation to the political community does not decide the merit
end demerit of hisa ctions. With all he 1s and has, man is
subordinated rather to God. 2) The natural and divine laws
defend the rights of the individual percon., The community can-
not actuallze 1ts end, the common good, unless individual men
live together and work together. On the other hand, the welfare
1) Jaeques Maritain, Sciholasticism and boliticsg, p. 58.

2) 8t. Thomes, De Reg. Princ., I, 14; cumma Theol., Ia Ilae,
q_Ozl, a. 4 ad Bo
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of the members 1s rooted in the welfare of the whole. The
direction of the will of the virtuous man and the directlon of
the prescriptions of the laws that alm a2t the common good are
identical. 1) The community end the individuval person cannot

be made the mere means of each other. In the right social order,
ad justed to the natural and divine laws, the community and the
individual persoms in the mutual relstionship are sble to attain

their own elevation and perrection.

1) 8t. Thomes, Summa Theol., Ia ITae, q,96, a,5.
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No state denies some natural rigkts of the individual
person. Even Sowiet Russia, especially at the beginning of
the revolution, used as the most attractive slogan proclaiming
for each one justice, freedom, equality and charity (brother-
hood). However, the fundamental rights of the individual are
often denled in practice. Unworthy men who have control over
the huge modern state abuse their authority. In our modern
society there is a tendency to exercise the authority of the state
denying dependence on natural and divine laws. The stress on
recognition of natural individual rights 1s of great ilmportance.
We shall enumerate most essential individual rights.

1. The right to physical existence.-~-- This right is

a presupposition for all other rights. This rizht impliles

the right to self~defence, the right for personal liberty re-
quired for existence., This right demands the minimum for a
particulamistation in life. The right to physical existence

has priority over the right to property. In cases of extreme
need the natural law permits the person in need to take another's
property. The existence of the human person has priority over
material gonds. Capital punlshment is not in opposition to the
right to physical existence. If a man freely commitz a grave
crime, he thereby subject himself to the punishment corresponding
to that crime. This resembles suicide.

2. The right to property.---This right consists in the

right of possession, the right to earnings, the right of menage-
ment, disposal and use, The original owner of all property is
God. The lower must serve the hlgher; the imperfect must serve

the more perfect. Material goods must serve man in his striving
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for spiritual goods. According to this principle the human
person can neither give himself nor be forced into slavery. All
modern civil codes rocognize this principle. The obligetions of
& oontract which impose upon a human person & state of slavery
or which can result in imposing some kind of slavery are declared
by law to be invelid.

Man is an image of God, and «s such he has the right of free
disposal of external things. External possescions are the basis
for the development of the human personality. HMan has to assume
responsibility for himself, for his family. He 1is enabled also
to perform works of charity when he is entitled to private property.

"True happiness flows from the possesslon of wisdom and
virtue, and not from the possession of external goods. But a
virtuous 1life must be equipped with external goods, as instruments,
These laws hold good of bvothh states and individuals.” 1) The
possession of private property is fitting in the line of man's
striving for ultimate perfection. Man's claim to private property
is in conformity with the soclal order itself. Man will care more
for what belongs to him slome. Private properivy is the basis for
a person's individual responsibility in his actions; it is an
important factor of personal security and social peace. Private
property is based on justice: +to each one according to his per-
sonal achievements. In order to maintain the social order every
individual has to pay taxes according to his Income, which it is
possible to have 2nd to secure only in the maintaining of social
order. Texes must be sufficient not only to maintain the soeial
order, but also to secure it and exercise works of charity where
the individuals are deficient,

1) Aristotle's FPolitics, p.44.
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St. Thomas makes a distinction b etween the right of acquisi-
ton and edministration of external things and the right to use
them. Contrary to the Romen conception of private proscerty---
jus ad usum et sbugsum---he ctresees the point that with respect
to the right to use & thing man mey look on it not only as his
personal possession but also as the property which he 1s willing
to share with those who sre in need.

Communists have the principle: from euch one according to
his ability, to esch one eccording to his services. They intend
to reach the principle: from each one according to his ability,
to each one according to bhls needs. They are aware of human
nature by which each one has a netural tendency to e xereise his
personal activities and to secure his ovn personal integrity by
retaining individval liverty. Therefore, Stalin in his writings
stresseg the necessity of changing humen nature. It is an im-
poscible task. FHow can men change his nature? Man acte accord-
ing to his neture, and by acting he perfects and completes 1it.
It is Impossible to asct according to one's nature to destroy it.
"Naturem expellas furca, tamen usque recurret,"” 1)

3, The right of physical freedom,---This right is uni-

versally recognized in our Christian civilizatioq. The institu-
tion of slavery cauced meny controversies in earlier timec.

Slavery mey be based only on the ignorance of slaves or on

physical force imposed upon them. Even an animal is entitled by
nature to depart from its masgter when it ic mistreated. One man
cannot be the ultimste end for another. Seneca ascribed the body
of the slave to the master but the spirit he considered exempt from
this ownership: homo sacra res hominig--treat your slaves as you
yourselves wish to be treated by your superiors; treat them so that

1) Horace, Eplstles, I, X, 24.
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they will reverence you and not fear you.

Christianity contributed much to the ebandoament of the institu-
tion of slavery. This process was slow because of historical ln-
heritance and bteceuse the prrim ry aim of the Church is not so much
to chanse social institutions as to tale care of man's spiritual
soul. On the other hand, we have no reason whatsoever to be proud
of our modern achlevements in thic metter. There 1s a tendency
to exploit masrces morally and phyeicelly for the worldly benefit
of & few, For example, the whole system of Soviet Russia is
besed on the hicghly developed ianstitution of slavery. The truce
aegotiation in Korea concerning the exchenge of wur prisoners ls
another examnhle. Communiste are denying the rtight of the individual
to decide whether he igs willing to return to Cormunist rule or not.

4, The richt to work,---Man heg the right and obligation to

work. This right to work is the rost funlementel right of the
individual. Zvery livang being has a strong urge to preserve its
own existence, In our society almoet everything, as proverty,
belongs to someone. When someone is unfortunately born into a
poor femlly, he has to have work in order to exist snd develon,
Society must keev open fields of work for those who need the work
in order to exist. There is much injustice in so-called capital-
istic regimes. If we say, "This is mine; that is yours," and if
somebody has nothing to be called his and is nevertheless ordered
not to steal, he has the richt, besed on natural justice, to exist
by his work. The social order based on the Instiitution of private
propsrty and free competition is unjust if the vropertyless
individuals ar~ not given the opportunity toexist by their work.

If soclety ies unable to supply work, the obligation of the community
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is %o suprly the miniwmun ol goods for susteinin: the existence of
its needy, unemvloyed members. Man has e risht to work since he
bhas & richt tn live. The next rigsht in line of imrortance is the
right to demand a just vnage,

5. The right to marry.---This right 1s based on the natural

&s}

urge to vreserve the humsn specles. This right was not denied even
to slaves. However, this richt is denied in the modern institu-
tion of slavery. Tn toviet Russia people in the coucentration
camps don't have the richt to marry., This right 1s not observed
even outside labour carps. Very often the husband is separated
from the wife, the psarents from their children. They have not
their own homes, and hsve little chance of reunion.

To marry is¢ a right but not an obligation., Some ideals can-
not be realized in the married stete. The choice is left to
individuals according to their inclinations, talents and voca-
tions., Merriage is connected with other m tural duties and rights.
There belonss the right of the parents to tske care of the physical
and moral develooment of their children.

6. ‘lhe rights of men as a gpiritual person.---Man is destined

to & supernatural end. He has the right to develop his spiritusl
and moral powers. Man has both the right and the duty to worship
God., He must nave freedom of conscience in religious and moral
matters., ‘This problem in the course of history has caused many
controversies, misunderstandings and abuses. Indeed, consclence
cannot be changed by external force. There cannot be a true
religion without the inner conviction of the person, External
force necessarily creates internal opposition. In our modern

times of intensified social interdependence, man is advised and
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asked to do many different things. He sometimes finds that these
demands are not of any benefit elther to bimeelf or to the com-
munity. He has acquired thepabit of belng cautious concerning
the edmonitions of others, ﬁqfortunately this habit to some ex-
tent is active also in religions matters. Lany don't uuderstand
that the pracitice of reiigion is not so much for the beuneflt of
the Church &s primarily and essentielly for that of the one
practising it. Many think thet if they are uneble to become
saints at once they don't try to better t hemeelves., Inner con=-
viction based on the freedor of ccnscience and personal res-
ponsibility is the best foundation for ad¥vancement in religious
and moral matters.

7. The natural rights of communitics.,---Communities are

pased on the social nature of man. Coratunities are conditioned
and founded in the natural law,

The family and the state are unavoldsble iastitutions in
the social order. ‘lhese communities cannot be rerlaced vy each
other. onacih has its own sphere of rigshts baseid on the naiural law,
Besides these, there are many communities corresponding to the
different fields of men's free co-oneration, The freedom of
association secures the achievements of common interest, It
establishes equilibrium in the soclal order and serves the pur-
poses of justice. Much credit must he given to the lahour union
moverment for its defence of justice for the working nan,

The Church, with its specisl ingtitutlons, has an cutetand-
ing position among other communities. Its duty---2ni therefore
its right---is to transmit and to vivify the revealed Word of God

to men., To fulfill tiis most important mission the Church has the
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righ® -to the religious education andtraining of the faithful, to
eatablish and to direct institutions and organizations serving the
purposes ol the Church.

8+ The right of nations.---No one can deny that every natlon,

small or big, has the netural right of self-determination and self=-
development a: en egual member in the family of nations. When we
conslder how this right is observed in international politics, we
must be asbamed concerning our civilization. There is & test
problem of the moral conscience of menkind. The only authority
in the world is the fope who consistently raises his voice in
defending the rights of man zand nations. It seemg that until now
the interests of freec nations have not extended beyond the boundaries
of the individual netion. Declsrations of the rizhts of nations
are only the means for national purposes. Iuch is s=id wbout peace,
Peace must have 2 foundation, and this foundation can be Justice
only. There 1s much talk about charity in international relations
and about economic help to underdeveloped regloas of the earth.
Cherity cannot replace justice. without the restoration of
natural rights in internationel relations there camnnot be peace,
The unity of individuale und colleboration amecng nations
can be established only on the recognition of natural law., Com=-
menting on the report that some countries were urglng the United
States to accede to Red China's demoande that all pirisoners be
exchanged (o5 cattle on the market, without any consideration of
the rights of the human person), the Fnsign, in its issue of April
26, 195%, says: "This, if true, 1s a shockingz indictment of those
countries and their leaders. It falls far short of what the world
hag a right to expect of supposedly Christian governments., We're

absolutely sure it's not the sttitude of any of the Frglishmeng
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Frenoch or Canadlans we know." It is a fsct that many politiclans
and responsible leaders of state consider as the highest wisdom
to act freely, i. e, with no respect for the natural richte of
other nations and forelign human persons. It is surprising to ob-
gerve how many people who know wnat to say and have the natural
duty to act in the preservation of Jjustice, are calm when the in-
Justice 1s not inflicted on thasm but only uvwon their neishbours.
"Two equally obvious racts, then, are %o be noted: 1iirst,
thet there exists a general consciousness of the solidarity of man-
kind end a desire for internctional unity, for the pax Christiana
or, i1 ycu will, the pax humana; secondly, that this unity does

not exist in fact." 1)

1) Viedirir Solovyev, Eucgcis and the Universal Caurch, Gcolfrey
Bles, London, 1948, ». lz.
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We can distinguish different communities in the soclal order.
These communities serve various ends and purposes. XkmEm Gommunities
are graded according to graded order of goods and the means employed
to achieve these goods. The communities differ from one another
not only quantitatively, but also qualitatively. The higher forms
of the community are something more than the sum of the lower forms.

The earliest form of the community is the family, which 1s more
necessary than and prior to the state (homo naturalius est animal
conjugale quam politicum---St. Thomes, in VIII Eth. Nic., 12).
Marriage arises from man's nature and develops into the moral
sphere of mutual love and assistance among the members of the family.
By the union of several families a community is formed which in-
creases the efficiency of the member families. The state is the
frame for the perfect economic, spiritual, and moral life of a
nation. "The state is the highest form of community and aims at
the highest good." 1) St. Thomas considered the state only as the
most perfect community for the things that are necessary for life,
"quod bonum rei publicae est praecipuum inter bona humana." 2)

The various forms of community grow in hierarchical order.

Each form retains its integrity by entering as a component element
into the higher form. The state is often compared to a living
organism. There is & unity and the general common direction toward
common good. If man were orly an individuasl being, he would be
solely under the rule of God; otherwlse, he would be his own master.
But man lives and perfects himself in the community. There is no
community without some dominating principles amd without authority
which co-ordinates all members of the community in accordance with
those principles. Each community is incorporated in the higher form

1) Aristotle's Politics, p.31.
2) St,. Thomas, In Lib. Pol.I; De reg. princ., I, 1.
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of community, and the highest form 1s incorporated in the order
of the universe which is ruled by God. When I say what I can do,
whet I should, what I have to strive for, I am talking of the
natural order of things. An order can be only through subordina-
tion, co-ordination and superordination according to the divine
precept that the higher in authority and power aslways governs

the lower.

The authority in an order is as the soul of a living organ-
ism. It is the power and gulding principle of the unity tending
toward an end. St. Thomas disgingulshes between two kinds of
organisms: the physical organism, in which the individual mem-
ber lacks independent existence and & ctivity, and the moral or-
ganism, in which the members have an independent existence and
activity. The community is a moral organism. To take care of
the common good is the task of the whole community. St. Thomas
gsays: ordinare in finem est ejus, cugus est proprius finls. The
power to make laws rests either with the people or with that per-
son who represents the people. Every community must have an
authority. Therefore authority, as a necessary element of the
community, is based on the natural law. The community as a whole
is the seat of its authority, Jjust as the soul is present in an
organism. Neither authority nor the soul are created by their
organisms. Authority is present in the community because of
divinely instituted natural order. St. Thomas favours, as the
best form of state government, the constitutional monarchy. This
form of government secures unity and the participation of people
in government. The most important duty of the state is the

defence of the state against external enemies, the establishment
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of internal peace, the observance of justice.

The sﬁé@e and civil authority are based on the natural law,
The oivil autgority, as the naturally necessary element of the
state, 1s obl@ged to carry out its functions according to the prin-
ciples of nafural law, because the authority is not a product of
the oreatign by the one holding it. The civil authority must
collaborafe with the Church because the citizens gannot be divided.
The same person at the same time 1s a citizen and a person striving
for spiritual perfection. The state must promote public morality
by positive legislation.

The community is a unit secundum quid, i. &. a unity of order.
The individuals may be conslidered as matter and their unity in the
community as form. As in the biological organism, matter is con-
tinually changing while form 1s preserved. However, the individual
members of the state are more than matter: they are free rational
beinge, active and responslible for their individual ends.

The life-~-time of a state is longer and more stable tha# that
of the citizens. Individual citizens die and new ones ars born,
but the state remains. The order of the state cannot be arbitrarily
imposed by the individuals holding civil authority. The rulers, when
they were born, found the state already present, and they have to
leave it as & state for others. Order in the state 1s enduring,

It is based on the natural lew, exists under a common authority
and 18 born of the natural desire of men for social activity. The
state is a guardian and promoter of common good. The individual
person must find justice and a favourable ground in the state for
the fulfillment of his dutles as a cltizen and as a person having
a8 spiritual soul.
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THe state may not be considered as an inorganic thing on which
unity maey be imposed on many individuals from without. The social
structure of the state is an organic unity in which the political,
social, and puridical imstitutions grow.

Individuals are united in the community with one another and
for one another. Individuals are members of a whole which, as a
working unit, has its being in the members and through the members,
but in so far as it is a whole it is above the members. "The common
good of the state and the particular good of one person differ not
only in degrec but by a formal difference. The nature of the common
good and the individual good are different Jjust as the nature of the
whole 1s different from the nature of the part."” 1) The sommon good
is the justification of the existence of the communith. Therefore,
there are as many kinds of communlty as there are kinds of common
good. These different kinds of common good must have a natural
co-ordination and subordination according to man'¥ nature with
respect to man's ultimate end. The state has no right to impede or
deny the development of its citizens 1in worshiping God, in their
activities in religious communities. The principle ralsed after the
Reformation---cujus regis, ejus religio---is wrong.

The authority of the state has its primary source in the Author
of all created things. Maritain distinguishes between authority and
power thus: "Authority and power are two different things. Power
is the force by means of which you can oblige others to obey you.
Authority 1s the right to direct and command, to be listened to or
obeyed by others. Authority requests power. Power without authority
is tyranny." 2) Authority comes first; power is Jjustified only in
so far as 1t rests on authority. If authority is obtained before the

1) St. Thomas, Summa Theol., IIa IIae, q.58, a.7 ad 2.
2) Jaeques Maritain, Man end the State, p. 126,
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sxerclsed power of this authority, it means that the authority is
based on natural law. If the power can be exercised only because

of authority, it is evident that this power must be determined and
directed according to the principles of natural law. Authority as
such 1s independent both of the one holding it and the people sub-
ordinated to it. ®Ergo auctoritas politica immediate est a Deo

a lege aeterna, quatenus immediate a Deo est humana natura naturaliter
ad societatem ordinata." 1)

There is a question of importance dealing with the relationship
between the people and their rulers: whether authority primarily
rests in and springs from the people or whether authority restsin
the persons themselves invested with it. " ., . . do the people, when
they invested certain men with authority, keep their right to self-
government and their authority to rule themselves?" 2) To this
question Maritain answers yes. The question, and consequently the
answer, seems to me ambiguous. How can we talk about the people
in a political sense as acting, as having "their authority" already
before investing "certain men with authority"? People without
authority as a uniting element cannot act. We cannot find in the
world people without authority and political authority without
people. Political authority cannot be considered either as a
simple agegregation of the natural rights of individual persons or
as a part of the authority of individuals. The authority of the
rulers 1s that of a new quality.

This conception of political authority doss not destroy
"democratic philosophy." The people or groups of the people have
the right to control and even to oppose their government, not in so
far ag it exercises their right authority, but in so far as it
1) Josephus Gredt, Elementa Philosophiae Aristotelico-ihomisticae,

VOlo II, po4240
2) Jacques Maritain, Man and the State, p. 129.
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abuses 1ts authority. There may be strife of the people against
men who do not exercise their authority properly or impose on their
subjetts power not justified by the suthority. Both the citizens
and the rulers have to observe their duties based on natural law,
molded by customs, traditions, and actual circumstances.

"Then two main points of doctrine, to which our preceding
remarks have already alluded, would be clearly brought out. The
first relates to the fact that in investing rulers with authority
the people lose in no way possession of their basic right to self-
government. The second relates to the fact that the representatiyes
of the people are not mere instruments, but rulers invested with
real authority, or right to command."” 1) It seems to me impossible
that the people should transfer some of their rights to rulers ag
and yet not lose those rights. Maritain says that the teacher
does not divest himself of his own scilence, if his disciple, as a
deputy for the teacher, teaches. It is true, but this example
is not applicable to explain the relationship between the people
and its authority. Here are only two subjects: +the people and the
rulers. If the people 1is the teacher, the rulers don't have the
science taught, or wice versa.

It is true, the rulers are the representatives of the people
and not mere instruments. However, this right to represent and to
command is based directly on the eternal law. It d es not mean
that the rulers are independent of the people and that they can
do what they want. They are the servants of the people. They have
duties and corresponding rights to provide for the common good of
the people. They must love their people, understand its actual
state of development, and direct and promote good tendencies.

1) Jacques Maritain, Man and the State, p. 134.
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It the rulers do not act according to their duties, they are not
rulers but usurpers of their office. In thils case the people has
e natural right to oprose their rulers.

Democratlc machinery is necessary not so much for the dis-~
trivution of rights and duties among the members of the state as
because of the frequent abuses of rights. From this it follows
that monarchy does not necessarily mean a bad form of government
and that democraoy works without mistakes, Harmony in social order
congists in the realization of duties and rights manifested in the
conseience of each member of the community. Because of human
weaknesses and the bad faith of some indlviduals, the freedom in
democratic order provides the necessary condltions for the display
of individual interests. In thls way some kind of equilibrium is
obtained. However, this order 1s not an ideal one, where the
rights of an individual are d etermined by whet he can and the duties
by what he can not do in society because of the opposition of others,
The rights and duties of individuals cannot be exclusively deter-
mined by the stroanger groups of society or by the rulers of the
state., On the other hand, the rulers, who are supposed to he per-
sons more advanced in virtue, have no right to follow the unjust
demands of the majority. Every one, and especlally rulers, has
to reconcile his conscience with the direct considerations of

natural-law principles.



X,~-~Conclusion.
1. Right or might,
2. Natural law,
3. Common sense,
4, Positive laws based on natural law.
5. Personal responsibililty.
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The foundation of positive law is the problem of utmost
importance., Our modern civilization is based and it grows on the
detalled division of labour and the exchange of goods. States are
becoming all powerful and citizens are more and more controlled and
directed by the state. In this situation there is a persistent
question of the justification and foundation of positive law. Has
the positive law a quality by which it must be obeyed without any
regard to physical enforcement, or is the positive law based on
the power of the state and is 1t to be obeyed because of the threat
of punishment? In other words, is it true that right is might?

Many modern jufists believe that the positive law rests omn
the force of the state. In this conception thepositive law loses
its meaning. Why, then, are we talking about law? If the positive
law is force, then each one is Justified in evading the force Im-
posed upon him by others and in trying to subject others, It
really would be society with the ruling principles: Homo hominis
lupus est; bellum omnium contra omnes,

Common people 1ln general are conscious of the existence of
natural order and material justice. The rulers who are supposed
to be the wisest and best men often work agalnst the tendencies
of the common people. Instead of discovering and explaining the
natural order of human perfection, they deny this order. We have
to draw the 1limits of arbitrarily exercised human forces. Just
law cannot be based on force, nor only on the free competition of
interests of the individuals or groups.

The only basis of positive law can be the recognition of
natural law. The natural law doctrine is based on the natural
order of things. The natural law 1dea has been elaborated and

defended by many outstending men throughout the centuries.,
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This idea has special importance in our times. We have to realize
thet the charecteristic of every sceclal law 1s not only to know
the law but to act accordingly. By acting according to our reason
we perfect our knowledge. Unfortunately, we often forget the
natural law when our interests are not touched dlrectly. If we
want to live in peace and order, we have to defend the natural
law even when our enemies are benefited by 1t. The natural law
cannot be effective if it remains in theory only. Our time is the
time of action.

The modern jurlste mentioned in the previcus chapters did
not succeed in establishing the justification of positive law. THey
all had preconceived positivistic ideas. Physical phenomena can
be explained as facts in their necessary connection and succession.
The phenomenon of law is of a peculiar charecter. It is not fact,
but is an "ought to be'" norm, by the observance of which social
facts must be produced. The phyximaik positive law cannot be ex-
plained by the conception and method employed in the investigation
of physical phenomena. Petrazycki claimed that law is in man's
mind., Nen has moral and legal emotions. There is a question with-
out answer: How can I know which of my emotions are moral emotions
and which are legal emotions? The human person cannot be divided.
Moral emotiouns cannot oppose legal emotions. The categoriocal
imperative "must" cannot be a foundatlon of positive law., This
imperative is an empty notion., If the ruler imposes on his subjects
an unjust law and motivates it by the ocategorical immxak imperative
"must,” how can we oppose this law relying on our "must.® Which
one of the "musts' is right? The categorical imperative of in-
dividuals must have an objective foundation outside the minds of

individuals. Otherwise we don't have a measurement. There is no
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golution in the case of conflict of individual categorical ime-
peratives. We know from experience that some men are not acting
according to thelr moral inclinations. The categorical imperative
may be only the effect of the natural necesslty which must be
examined by reason,

Stammler's notion of the sccisl ideal without admittance of
natural lew is an empty dream. On whet basis can we agree about
our cormmon social ideal, and what means have to be employed im
atpbaining this ideal® In order to make progress toward tals social
ideel we must realize the naturael order of things and the real road
which we have to follow. If the sociel 1deal 1s based only on
arbitrary Jjudgment, we may be easily led in t he opposite direction.
A good example is Soviet Russia.

Kelsen's "pure science”™ of law cannot be an explanation of law,
We can explain different laws in their order of a legal system,
their historical development and degrees of unlversallty, but we
cannot explain the legal system as a whole by this system itself.
Kelsen admits meta-legal rules and positive law rules. The meta-
legal rules cannot be only of hypotheticel velue. These rules are
determining factors in legislation. Their reason must be inflected
in poegitive laws. If positive laws have binding force, it does
not mean that the mete-legal rules cannot have this force. How is
it possible that positive laws spring from meta-legal rules and after
the establishment of positive law these meta-legal rules have no
more binding velue? If this 1s so, the positive law has no more
reason to be kept in force.

Duguit's doctrine concerning the rule of needs as supreme
principle is no e xplanation of a legal system. Needs must be

valuated and ordained to purposes. Outside the needs there must be
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a higher principle of measurement. Soclal solidarity cannot be ©Ob-
tained without admitting of an objective standard by which individuel
needs can be measured. If man hes duties only, somebody must have
the rights. We can admit that in respect to God everyone has duties
only. In society, because we have those dquti es, we have also duties
and rights in the relationship among men.

In dealing with the foundation of positive law the right notion
of human nature 1is of d&ecisive importance. It is not a notion which
may be pictured or dreamed. It is a disposition of mind concerning
man's position in the natural order of things, his right road, in
subordination of proximate ends, to reach man's ultinmate end. Man
is & needy being. He needs society, collaboration with others, and
trustworthy authority and guidence. One is= more prudent ard more
advanced in virtue than another. Social stability and peace can be
attalned only by the realization of naturel order and men's objJective
ultimate end.

Our light is our reason. In so far as we are rational beings,
we first must know what to do and not will to do first and afterward
see what we have done. It 1s too late to change the deed. It is
true that sometimes in particular circumstances man does not know
what to do. However, 1f the man wants to do what is right he cean
rely on his conscience, authority, and the revealed Word of God.

Common sense 1s & good gulding rule., However, if we are deal~
ing with gocial sciences we must analyze the notion of common sense,
It cannot be left blind or simply denied. Common sense is en im-
portant factor in society. It is not established by human legisle-
tion, Common sense is a reflection of human nature in the onto=-
logical order. Metaphysical principles must be epplied to throw

light on common sense and the whole social order in its unity as
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reflecting the unity in nature. Those who deny metaphysice are
unable to look for the rational explanation of social order. One
phenomenon as a whole cannot be explained by itself.

The content of natural law conslsts in general principles
of human nature directly known by the intellect. The whole
Decalogue is a direct derivation from the natural law. Some
positive law norms are directly derived from the natural law,
These norms have the natural lew contcnt, and they are classed
among positive lawg with respect to its promulgation. Some
positive law:s are more remote derivations. Only those positive
laws are Just which accord with the natural order of things. THe
rositive lew can command only those things that are in accord with
the natural law or are left undetermined by it. As soon as those
indifferent things sre determined by the positive law, this deter-
mination has binding force. Therefore, St. Thomas says that in
both the divine and human law some things are commanded becausec
they are good and some are forbidden because they are ggil, while
some things are good because they are prescribed and evil because
they are forbidden. 1)

Just poaitive laws, both thosc which are directly derived
from the natural lew and those which are determined by civil
authority, are binding in consclence. Unjust laws are not binding
in conscience because of the principle: God 1ls to be obeyed rether
then men. Positive law musi be in accord with the divine law, the
law of nature and of the common welfare.

Tn our time the recognition of natural law is of speclal
importance. Positive laws or the rulers of states must have an
objective standard of meesurement. How can we say thet Nazi laws

and. the lsws of Soviet Russis are unjust if we do not recur to the

1) St, Thomas, Suuma Theol., IIa Ilas, q.57, a.2 ad 2f.




91,

laws which are cutside human legislation? There is a tendency to
revive the natural law not only in its ldea, but also in practice.
Maritain excells as an example of the practical application of
natural law in the Nuremberg trial. I myself am not very optimistic
about this case. The idea of natural law by right use can be
strengthened and by abuse degraded. The requirements of strict

law are: 1) the law must be enforced as soon as it is violated,
without eny respect to the actual interests; 2) the judges must

not be partakers of the crime which they are considering. Those
requirements were not fully present in the Nuremberg trial.

If the natural law is not recognized and enforced by
necessity of 1ts own, we cannot speak about right and wrong out-
side the system of positive law. Ultimately, positive law loses
jts meaning and becomes a force of the strongest. There cannot
be two consclences in man opposing or not coinciding with each
other. The real destiny of every men is the same., The only
difference is how far each individual is on the same 1o0ad of
personal perfection. Some individuals are under the line marked
by the system of positive law., The majority of the citizens are
above this line, and some persons are very far ahead. The system
built by positive laws 1s for the average people. It contains the
minimum of norms whlch must be observed in order to have community.
Those people who don't have a developsd moral 1ty within t heir
conscience must be forced to the necessary social order from with-
out, It is an ert of politicians and the rulers to find the
proper point for the system of posltive law on the one and the
same line of human development. If this legal system is lifted
too high, and the average people are morally unprepared for so

advenced a normetive standard, instead of good intentions this
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system would be harmful for the people. This legal order would
not be observed by the majority and the law would Jlose ite respect
among the veople. On the other hand, if the legal system were
placed too low, 1t would be of little profit to the society as =
whole.

This consideration indicates that positive law, which must
be unlversal and adjusted to the average man, cennot embrace the
whole of the members. There is a place for different communities
on the level of positive law standard and above it. By saying
"above it" I do not mean that those communities or their members
are exempt from the obligations of positive law. Those people are
not satisfied to fulfil only the duties prescribed by the positive
law., Besides those they are freely united in the communities to
secure personal progress of perfections, to exercise the works of
charity, and education. To thils group especially belong different
religious communitiee.

Not only the unity and welfare of the state must be taken into
@ account, but also the rights of individual persons, such as
the right to physical existence, property, work, etc. Without
safely guarded essential rights of the person, there cannot develop
personal responsibility, dignity of person and ultimately the com-
munity as a whole. The guaranty of necessary personal rights is
not only demanded by natural law, but it 1s also & requirement for
the progress of the whole community.

It seems that in our modern times there 1s an exaggeratlve
tendency to stress the importance of the positive legal system.
This causes Gifficulty for Maritasin to save zmgak.so-called demo-

cratic philosophy and to be in accord with the teaching of St. Thomas,



Maritain 1s forced to abandon the Thomistic conception, "Auctoritas
politica immediate est a2 Deo."

In order to understand the whole problem more adequately we
have to distinguish three kinds of facts which meke the social
structure of the state. These facts are: 1) physical, 2) socio-
loglcal, and 3) normetive. By physical facts I mean the facts
which heppen outside the socisl or legnl control and which never-
theless Influence society. To this group of facts bejfing the
facts of nature, climate, flood, disease, etc., and the facts
done by persons, e.g. crimes. Crime, as a fact, causes new
perticular rights and duties. The state officials have duties and
rights to punish the criminal. The criminal has the duty of
undergoing the punishment, and he has also new rights to defend
himself in order not to be punished more severely than vprescoribed
by the law.,

By soclological facts I mean the tendencles, actions and
accomplisﬁments of individuals and groups of the state. Most of
the social activities are not prescribed by the positive law.
Social interplay among individuals and groups is a matter of
legal universal gystem as a form.

By the normative facts I mean the application of normative
order to particul.r cases. ¥e mugt not forget that the positive
law system covers very incompletely the field of individual ac-
tivities. Positive law based on observed social phenomena orders
only that which must necessarily be done and what must be avoided.
We can speak about the guantity of moral energy contained in

society. The positive law system must take into aecount this

strength of moral energy.
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In the democratic state the sociological facts are of
deoisive importance. If a politically influential group demands
a change of law, 1t is changed, and sometimes it is done by im-
posing injustice upon others. These soclolegical facts determine
the persons of different offices. Not always can we say that the
persons chosen are real representatives of the people. Many
voters are deceived by political leaders. Some who are elected
have. no majority vote of'the people (e.g. a population of twenty
millions elects their president, but eight millions abstain from
voting, and a candidate who receives seven millions of votes is
elected president. Formally, according to the c onstitution, he
is the representative of the whole populetion, but not materially).

Every person has his own personal responsibility not only
toward his neighbours and the authorities of the stete, but also
according to his conscience directly toward God and natural laws.
If an elected person has hils suthority given to him by the people,
he has responsibility only before the people. Maritain cannot
reconcile his notion of authority transferred by t he people and
justification of the Nuremberg trial. Hitler wrote his book,
"Mein Kampf," long before he took the rower of the state. In this
book he expounded his whole doctrine, whicg?gbllowed afterward,
The Nazi regime came to power legally, with the consent of a
majority of the people. We can justify this trial only on the
basis that the Nazi leaders had responsibility before eternal
law, and consequently their euthority rested directly on eternal
law,

The doctrine that authority rests directly on eternal law,
does not destroy the democratic conception. The democratic order

is secured by the natural law principle that contracts must be
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kept. One who by democratic machinery is chosen for the post
must respect the limits of authority offered to him. However,
he has direct responsibilily before God, if in his capacity he
does not 4o the best he can and does not abstain from evil.

The appeal oI flattery to the common people is artificial
and in our time is becoming dsngerous. Many are trying to calm
their conscience by placing all responsibility upon the people.
It follows &s & consequence that no one feele direct personal
recponsibility. The people, consisting of persons, becomss a
mass, The term, "people," is abstract. The real actors are
individuals, and each one of them has to realize his own re-
sponsibility. Personal regponsibility increases with the increase
of knowledge and with the assumption of higher authority among

others.
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XY.---Abstract of the Thesis.
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The expansion of civil authority on the horizontal and
vertical plane resulted in an increase of npositive-law legisla-
tion. An individual person becones more and more subjected to
and directed by the state, In this wituation an individual man
asks on what rights the Jdemands of the state are baced and why
he is obliged to forsake a large part of his freedom, The
answer to this quection cannot be that it is hecause the suate
is strong and en individual man is weak. To everyons it is
clear that there is a difference between force and right.

In our unsiuble modern age there is an intensive teusion
among different legal systems, each one of which is trying to -

ustify itself and to renounce the others.

Cte

The justification of the rights of the state with respect
1o 1ts citizens and the valuation of different legal systems
needs an objective measurement. The requirements of this measure-~
ment are: 1) 1t must be of the same nature; 2) it must be

unchaugeable; ¥) it must not be produced by man or the state;

5) it must hsve an obligatory character., This measurement or
foundation of positive law e¢an be found only in the nature of
ihings. Th= ontologicel ordination of thinges is the foundatiou
of the esocirl order.

"The Jjurists who deny metaphysics are unable to find a
foundation of positive law, There is no solution in dividing a
legal system into perts. The most important pert of a legal
system, the constituvion, still reguires a rational fouhdetlon,
The meagurement of positive law cannot be physical or soclo-
dogical facts,as e.g., time cannot be measured by feet and

inches. Law must be measured only by law, i.e. a law existing

before all human laws are made.
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Men, with his rutional and social necture, with his conscience
end hls own destiny, is not wade by human laws. The natural law
inherent in humen nature and known by man's intellect, is the
genuine source and, therefore, the measurement of positive law.

The source of law is intellect, for the netural law divine
intellect, for the human law human intellect. The reason of
humen law is not produced by the human intellect itself: it is
only known to the human intellect. The reason of humen law is
the reason e xpressed in natural law. The general principles
of natural law are known to man directly. With the 1ncrease of
man's experience those general principles become d etailed. Man's
congscience is & bridge, where the natural law and the possibilities
of mén's future free actions meet. Man's conscience tells what
is right or wrong.

. As every human faculty can be strengthened and increased
in power, so the moral conscience can be increased in favourable
cireoumstances by exercise., Our modern times are not favourable
for man's moral development. The very idea of right and wrong
in moral order is often denied. However, there is a tendency to
recognize the principles of natural law in practice. There is
a marked progress in the revival of natural law. Only one defect
must be removed: the natural law mucst be observed and enforced
for the sake of law itself and not only because the defender of
natural law, by defending it, expects direct profit.

An important problem of today is the determination of the
inviolable rights of individual persons in their relation to the
authority of the state. The observance aof individual rights
depends very much on the organization of the state, In our

civilization the best possible form of government is democracy.
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It is dangerous to put all the power of the state lanto the hands
of one or a few rulers. On the other hand, there is a tendency
to diminish the responsibility of the individual in the organ-
ism of the state. Everything is considered right that sometimes,
by epplied artificial means, is considered the voice of the people.,
The real actors in the state are individuvual persons, No one can
make others responsible for his own deeds. A child, the father
of a family, a representative in high public office, each, accord-
ing to his capacity, is slso directly responsible before God and
His laws. Man is not forced to assume the dutles which are
against his conscience. If he assumes thess duties, he cannot
put the responsibility on someone elze,

There is no positive law in the true sense if it is not
based on natural law, If there is natural law, there is also
its Giver. The ontologicel order of creatures, as it is re-
flected in the human intellect, is the real bhasis of positive

law order,

#o# #
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