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- The first grounds on'which admninistrative tribunals are

fos

aménable to judiclal greview are cohsfitutidnal Statute cannot
abrogate theidoctrine of ultré'vireé. A tribunal oannot determina
ite own Jurisdlction. A fortiori, the 1egia1ation setting up the

trlbunal must 1lle withih the 1eg1m]at1ve oompetence of: the enacting
- body The powar of the court"‘to rule - on ths. valiﬂitv of 1ntragovern-
mental delegatlon of legislﬁtive authorltv 15 a slgnlfioant ground.

of 1ntervent10n It wourﬁ a*penr from the ZBBlRVBky Case that sueh
“delegatlon " to pass ourlal Bcrutinv, must amount to'"lnoorporation
‘by rererenoe othnrwiee, 1t wlll be ruled 1nvalld as,; abdloation"~
of 1eg131ative power. however,.th nrincinle-that a 1eglslature nmay- _
,'delegate 1ts powers goes back to(;Ldge v. the Quean, and 1t is submitted |
that the legislaturethould not be restricted in 1ts oholce of . agents o
or delegatee, and that, aqcord;ngly,‘the %aslavaky‘Casq was decided -
‘on wrong nrinclples. v o | S o | ‘ .

' - 8, 96 of tha British North Amerlca Act reserves power of
apnointment of Judoes .of the. Superior, Dlstrict and Gounty Courts )
" to the’ Govgrnor General 1p Oouncll. Congéquently, if a court finds
a'bro§1noial‘tf1bunél'to be;a " gourt" within the méaniﬁg of. 8.96
'it'can ﬁolﬂ the 1egisiattoﬂ invé11d 1nrth§f thé'officer‘of thé'trlbunalj
should. have been appointod by the Federal Government rather than by 4
. the nrovince..It is incompetent to 1ncreaae the Jurisdiobion of an,_' 4
inferior oourt existing in I867 to make 1t a superior oourt under the
8. Qr to set un a ttibunal subeequent to 1867 and confer unon it
Jurisdiotion to determine .any question of a type normally determlned
by a s. 96 court.
Agide from conatitutlonsl grounds, in the ahbsence of statu-

tory apoeal, review lles through the medium of the prerogatiVG writs.
It 1s important to ascerteain the nature of the runction of the tri—
bunal under revlew, becauge the prerogative writs, (or the mot impor-
tant ones) tradltionally lie onlv to correct excess oI abuse of
Jurladlotion ‘of 1nferior Judlcial bodies, becsuee of the posalbility
or the tribnnal being a 8.96 court and ae. determinlng the curial - |
view towards apnlylng natural Justioe ractors suoh - as tha righ to

orosa-examlne, 6 . produce documente to the rinding under review._

......
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of unfettered, absolute_dlscret;on;,acting on conglderntions of '
policy and ex@édiéncy,.whdsé runctione sre. primﬂrilv 1egislatlve
in ch.racter. Theyﬂ“create“rights and "1mpore" obligations, “1npobe

being used 1in the sense of " roate . . S ,\

Lhe Judlcial functlon‘*s doffe"entiatad from mlnisterlal

‘mlnlcuer*al involving merely the execution or anforcement of declsions

~arr;ved at by administrattve or Judiclal bodtea. dqveral definitlions

of "Judictal" are examined, and 1t is conluded that basloally L% in- -
volveg_thevascep%ainment and pronouncement of‘pré;existing‘rlghté'
and obllgations, the exlatence of a Lis . inter vartes, or ainpuha

P

betwéeﬁ perties; and fihally, the exercisé or’1udiéial dtscretion

' 1nvolves constant reference to end qnaloSJ fron exleting vrccedent,

ae oonosed to the. unregtrivted 1351 1at1ve .ypeﬁol disqretion

‘vestea in admlnistrative tribunals.

Increasing ourial awarencws of the rcnstrlctave denotatlcna

'of "1ud101a1“ seemsg to have led to'uhe 1ncreuelng apnlication by the

courta of the concerft “cuaﬁi—juﬂlcia‘", vhjcb means thnt the - 1uriadic-">
tibn of the tribunal, affectinr Tighte and property of the subject in
certain nrlvatorv wsys, must be exerciseq acoording to tha prlneiples*v

of natural Justlce.'

i Care l;w 15 eﬁamined under three haqdings, 175)—1911 IgII-‘;ri

Pfeeeht ana “Rec9nt Canaéian Carcs". I9¢T 15 nlgniflcant as the year

in "hich the Rlce Casme - was decidﬂa whereln vas 1eid down- ror the
first time, the nature of the hearinq that mist be accorded by an

admlnintrative trlbunql From the aemos, oné:of the princlpal cons;

'1usiona drq:n 13 that. a court when celzed of heriﬁorlouswfaots, will

1ntervene-even'if it 1nvolvee some dilsteorticn of principles poDperly

~apwvlicable to the differentistion of funeotions, and will frequently

characterize the body whosa deolsion 1s under review as quasi-judi-

olal, or subject ta the requtremen* that 1t mist aoet " judicially"

80 a8 to bring the body wlthln the prop er. shpere of 1ta aurveillanoe,,;‘

even when the body 19 really an admlnistrative one by any obJectlve
criterlon. '

It 1is oonaludad that cartain ﬁ0191derat1¢na preolude the

treatment of the entlre prob Lem of. 1udicial raview as one of statu— ;

" tory interpretatlon, as has ‘bean susqested by gome wirlters. The chier

':canons or:construotlon are examlned, nnd the oonclusion 1s 1nev1table

~
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_ that . desplte .certaln fundamental unanimity orf approaeh considerable

latitude exists 1n a court to “seleot“ a rule which would give the

. desired result. .Ne 1ook at the contention that rules of oonstruotlon/
«4§59 now used not to ascertain 1egielat1ve intent but to ocontrol 1%t.

The etfeot of broad drarting as Oppoeed to statutory prolixity are

eursorily‘examined

~

“Curlal Machinery“ exnmines at gregter length the use of the

‘wrilts in practice, partioularlyg the. pr0posit10n heretoror taken for

‘granted that certiorarl lies only %o Judicial bodlee. Some Juetirio—

atlon is round fot the oontentionJéhat eertiorari ehould properly - 113;“
to review purely adminlstrative bodles, but 1t 13 deemed uhlikely,

_even in view of oreocent Ganedian preeedent that the ‘aourts should -

_ now generally arrogate to themselves an unrestricted use of this.
'remedy. ’

A tribnnal cannot determine its own. Juriedletion. ‘Some-

[ ~

times; atatute oalle for a declsion on a preliminary state or facte :

wahieh must be properly determined by the tribunal before 1t ie

vested with 3urther Jurisdiotion.-Thievis a_ case or " Jurisdlctlon—r
al fact'. - .i' : . o : ’ );

§ Ae ‘a rule, adminletrative tribunals are flnal Judges ‘of

‘ ,faot However, the questlon ariees as to the extent to which a court .
“wlll 1nterrere AT the tribunal has no evidenoe before it on whieh to~;
aarrive at a rinding of. Taot, or, ir it has evidence berore 1t but

aete on " extraneoue oonelderatione As appeal is frequently glven
on'qaeetions of law, difflculties of- distlnguishing between them 1 e. '

1aw and faot; vests the eourt with a further "indeterminate -weanon

of. 1nterrerence.

\

A court will 1nterrere Af there 1s an error or law
apparent on the faoe of the reeord presumably even in oertain cases
where the bodf’ia found to be purely administrative. . )

Under "Natural Juatioe“, 19 dlsouesed I. the right to a

;.hearlng, ;-surrieienoy of ev1denee~ 3. showing or reaeone- b croea—_ )
examination. If Tallure of the tribunsdl, to allow I ,2,0or 4 of the above :
:oonetltutes eubetantlal denth or natural Justiee, the oourt will i
‘probably 1nterrere, perhaps even where - the tribunal isa purely adminle-'

"The extent of Judliolal review is in a sense, an index of

iy
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the "ocollectivist animus" vrssent in the body politie of a juris-

dlotlon. In Bngland, it is probably ob the decline, in Caunanda, on
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NOTE ON SOURCES

There is not a text—book or major publishad work of Oanadian

origln_dealing wlth thls most lmportantraubject..ln Englanq,.Lord

Chief Justice Hewltt wrote hilis famous “New Deopotism".in 1929,-wh101 
‘iwaa a powerful aclduloﬁs, but hardly acouraﬁe’“exoositlnn“ of the
oonspiracy or bureauoraoy to overthrow the frule of law and run the -
sountry. In mpat respecta, the motives,'and in many respects the
methods, of bureooofaoy weee vindloated by the Gomm;ﬁtee‘on'Miniater
Powers, which was. convend as a result ot.thebuproaf brought on by
#he LordoChier'Justioe'a book The. Min&tos and Findlngs or tho:bomh;i
ttee were publiahed as Command Paper B060 -1h 1932 by Hise Majesty 8
Statlonery Offioe.>

o ; )
I have had oonsiderabhe recourse to ﬁhe able work or Prof

. A Robson, "Justice and Adminlstrativa Law" hth Eq., publiehed in

London by Stevens and Company Ltd., and to a 1asser extent to Dr..
'Jenning g "Law and the Constitution" Brd EaQ. publlshed in London

" In.e number of cases, I had arrived at oonoluaions 1ndependont1y? to -
rind'thom oonflrmed”by “the foregoing, partloularly Dr Robson; 1n o

othér cases their conclusions served as thee&artipg poigt-tor inde-

f.pendent oase reséar h; and, in a'oonéiderable numbef-or oasea;‘I have
' had the temerlty, é;iffer rrom suoh learned authorities, always wlfh

_the gresteat of m sglvlnga. »

‘ considerable writtng has been done or the sociological

. Jurisprudential and politioal scl&noe aspects of the growth or

'admi“istrative law," partloularly by the noted Amerioan Juridical
writers such as Pound, Freund, and Diockinson. Peremptory rererenoes
have been made to utterances of these three authorities where 1lllus-
tration of direoct legal principle‘has-been in order, but no extended

" research was attemptod in the brozder Jurlesrudential flields encom-

naésed by thelr work. Exocerpts from thelr writings, together with

reports of Amerilocan<ocase law are found in "Cases and Other. Matarials

'on Legislatlon“,edited by Read ‘and MaoDonald Iglhg, Foundation Press

Ino. Most, but not all - of the Amerilcan. references emanated rrom this
souree. Prof. Bernard Schwartz was oonsulted at some length (Law and

E the Executive in Britain, 2nd. E4. Jand ‘he has- been quoted two or three

tlmes. Hlsg work iw enllghtaning 1n that 1t shows the orocesa of Judl-
clal review against a baokground or the Anerlcan Constltution with 1ts

muoh more rigid separation of powers and "due prooess olaune.‘



Considerable writing has been done on svecific phases of the

subjJect, published almoat\gztiusively in legal periocdicals such as

the Law WQuarterly Heview Harvard Law Hevliew, and the Canadlan

Bar Review. Ferhaps the outsetanding contribution has been the artloles

"Administrative Tribunals and the Courta" by DM Gordon of Vancouver,

published in 49 LQR, insofar as he cut away a great deal of misappfe-

hension that hed accumulated for years respecting the classifiocatlon

of tribunal's powers. He has had the signal honour of having beefl

g ted with the foroce cofdictum in tha Ontarig Court of Appeal. Of &all
¢ Sources, The wrlter is perhapsa most @hdebted %o Hr.Gordon, and my

attempts to show him at fault in minor partlcularq I am sure savours

of presumgfion.

No effort wlll be made %o c&teiogue the artiocles in the Cana-
“ dl;n Bar Review and Law Quarterly Revliew to which L have had recourae,&
snd to which I am indebted in varying degrees. The articlea are oited
- fully in the body of the paper. Some sarticles have been largely in
the hature of €@iatribes a%ﬁ}”St the mushroom growth of adminlstrzative
tribunals, such as those quotsad in the Introduction, e.g.Sir Uilliam

Mulock's address on the occasslon of his ninetieth birthday I934 CBR

35, and Senator—~J W de B Farris 1938 I6 CBR K0S, Others are the work

- of law -professors and Jurldiocul writers like Prof. Wililis (elg Three
Approaches to Administrative Law, 1935-36 University of Toronto Law

‘ Journal 53); and Prof. Finkleman (e.g.Separation of Powers, I1935-36
UTLJ 313), both representative of imagilnative and able expositlons

of aspeots of our problem which are "staggered" in favour of the con- \

tinued expasnsion of government actlvitles and tribunsls as the means
\\\\\\\\fo achieving the soclal service state. We have, of course, consulted

Dicey, the lion of the rule of law, noting with great 1gterest his

" swan-song" or apparehﬁ last-minute defection in the "Growth of

Administratlve Law in England" 3I LQR. Qf the -fiumerous articles

studied, speolal note must be tgken of Prof, F.R.Scott's artiols
"Adminlstrative Law" in the 1947 Anniversary Igaue of the CBR, which

gave an initial directional stimulus to this project, scand alsco brought
together a number of valuable references.
Of speoclal significance, too, were the Lectures of RF Reld,
Osgoode Hall staff, entitled "Administrative Law; Rights and Remedies"
. published in the Law Sooclety's Special Lectures I953 (DeBoo L aijoronto)
These lectures brought together va}uabié cltations of recent /cases for

AN
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use varbtlcularly in the section "Watural Justice®. \\‘

Ultimately, of course, in a paper of thlas natlure, the student
18 thrown back on the caae books. It must be noted thset the statdy of
the case law on this subject is & riot of oconfusion, slthough certain
principles have, been enunciatgd %o whieh 1ip gervice has been genwrally
accorded whileast evading or departing therefrom in pmactice. While
more enllghtenment is usually forthcoming from the academic studies
of Juridical wrgggga, the faet that thé rresent paper is largely &
purely legal expositlion has bheen kevnt conatatnly in mind, wilth tQ;/
continulng sine qua non of constant reference to the exlstling cases.

Unfortunately, moat of the chge digests do not ligt a heoding

"Administrative Law". This is true of the Can. Abhridgement, Halsbury,ﬁ
CED, the English and Empire Digest. Consequently, the researcher 1sa
thrown back on a hodge-podge ofxgssociated subject—-matters to find his
law,e.g. cortlorarl, prohibition, mandamus, Jabour law, constitutlionsal
law, etoc. Accordingly, to make any sense out of the flndings from
these heterogeneocus sources, &n elaborate asystem of catélngulng and
croas-referencing is necnssary. The vwriter has made moqt extenslve

use of the Can. Abridgement (published in 35 volumes ~ylus annuals from

1935, by Carswell Col of Toraonto). Some use has also been mnde of Mews
Digest of Engllish csses.

Sometimes,At has heen found éonvenient to quote head-notesr
or excarnts therefrom. Here, the headnote excerpt is Ain duotes; if,
howevar, the words of an actusl Judgement are quoted, 1t has bsen the
practive as far as possible to name the Judge,e.g. per Roach J. Need-
less to say hdadnotes have heen employed to 1liustre te onlythe simplest
polnts. The more ilmportant decislions and those involving oprosing

contentions have been sxhaustlvely perused.

<



INTRODUCTION

Aﬂministrative trlbunals have been 1n existance for many hundreas
of years. It has_been_suggested that they-were known in the Hlddle
-Ages, but'ths evidence. is in any event‘conclusive'that they were-’

well established in the time of Henry VIII It wes not, however,

until I9II thet a superior court preecrlbed the nature or tﬂe

"hearing that was to be held before them. (I) This tardiness in

asserting fhe‘right o /courts'of law to review the proceedings
of. tribunals of this type was probably due in the- rirst instance,
to the locallzatlion of the tribunals and Jurisdictions and the_
nature of the issues wlth whlch they dealt : 1he unpreeedented

transfer of the last fifty years of the functions exercised pre—'

‘vlously be courts of Justlce to this kind of 1egislat1ve creation

_ sccompaﬁled by the 1norease in centrslisation engendered by the

growht o: the social service state has trmendously aﬁgmeuted the

 _ment and has brought 1nto 1ncreas1ngly sharp focus the entire .

question of the extent to . which the . courts are able to control
andwnrrect the findinge and éécleions or the trlbunals set up i

by statute to 1mplement the new powers.-‘ T\/'

It is customary tc aseociate the rapid growth of

adminlstrative haw end trlbunals ‘as & necessary corollary of the
;,

- great social revolution, as an 1nseparab1e adjunct to the trcnd

to coilectivgzatlon, as the superstructure 1nherent in the move-i
ment: away from the . 1nd1vldua1 rights of the common 1ew era towards
the public welfare concepts or the preeent dasy.-

“In fully half of some 225 public acts of the FPederal

arliament now in force, Parilament has delegated power to the

~executive to leglslate by order—ln—councll or departmental regu—~

1atlon,“lwrote “rofessor Corry in the I933 Proceedings of the

icanadian Politlcal Sclence Assoclatlon (v.5 ».196).

"Today the total flgure and the percentage 1nvolved

(1) Board’ of 'Educat;.on Vo B,ice;‘M; '/_9 T c; s /'7;'

. a»

T powers and functions of the great dbpartments of the central govern—



*d
has vastly lncreased. . .

In I936, Professor Willls wrote 1In the University of
Toronto Law Journal, (v.I,p.56)," the whole fileld of human acti-
vity 1s handed over to small bodies. Instead of Parliament re-
taining power to:-set up or vary standards, e.g. frelght rates
anﬁ classificatlons, perhavos even the making of regulations to

carry out the intent and meaning of the statute,. are given to

boards or commissions."

" 1)

These "new” tribunals wvary in size and nafjure from a

lone Mounted Policeman conducting hearings in pursuance of the
Exclse Act, to the Municlvpal Board of Ontario sitting in court-
like fashlon 1n a large room wlth a ralsed éals for the bSench,
counsel tables, wiltness stands, and glving reascned :‘declslons,
publlished from ﬁime to tlmé in the Ontarlo:Weekly Notes. They
are the largest slngle medium regulatling the relatlons between
the individual and hls almost omnisclent state.

Many anc varied have been the challenges in ink hur-
Ted forth uvon the growht of these® tribunals. Sir wWilllam Mulock
addreased the Bar Assoclatlon »n the occaelon of his nlinetieth
birthday (I) in thesa oft-quoted words. " The pnreeiding offlcer
(of the administrative tribunal) not required to know anything
Sf t' & law which he i1s to aémihister, free of his own will to ..
hear the case 1n public or private, in t''e presence  or absence
of the parties, wlth or without evidence, with or without the
assistance of lawyers to prevint perjury; free to dleregard the
evlidence and the law and to glive the final deolslon Without any
reasons therefor, and not apo=alable to any court. Is that the
position to wheich anyone with British blood 1n his velns should
quietlé submit?" Again," I apvneal to my brethern of the 3Bar andg
all other patriotié'oitizens ‘t,» w.tch and prevent,if possibtle,
all legislation which threatena to overthrow the rule of law.
The national safety 1s in danger."

- v — — v — G — - G SA S A S A G A S D et B WD G T A D S P D e A W G G2 S S S A e D W S e S G S A S e G e e S

(I) 34 Can. Bar Rev. 39)
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Anocther frequently-noted dlatribeils.that of Senator
- B. ﬁe Farris‘(%ﬁ,“ It does not follow ghat‘the existence of’
democra oy 15 in itself a guarantee of the juétice of the courts.
There may be tyréﬁnles evén_ih Democrgcj. Parllgmed; is alwayﬁ
fcapable of destroying the work of the courts. Whatever ﬁen&ce
there is today tblthe.Jusﬂlpe“of'thelcourts comes from Parlia-
meﬁt; It has been through Parllament that thé Brltish‘ﬁeople
have fought their way to constitutional freedom in the paat
and have galned for themselves their security in the fustice of
the courts. The power to oreate 13 the vower to destroz;JIr
Parliament has been the 1natrument of British freedom in the
past 1t can also‘be the 1nstrument_for ‘the destruction of those .
,bame'rights." And further on;“ It has been neceaéary for the
vpeople to struggle from the days’ of King John at Ruhneymeade
;to the present to secure_ their rights to Justlce 1n the %ourts.
vThe questlon now ie ‘are we prooerly aareguarding those rights?m,‘
- now that we have. eecured them?' " Again;."—-~1aws‘paséed from_‘
time to tlme in thls country which dlrectly defeat the Justice
_of the courts becauae thesa laws deny our citlzena accesa to
the courts. Further. "or think the lawyere ‘of Canada———should
take. a flrm stand for the’ fut;re that any leglslation denylng
to any man bis right to Beek Justice in the c urts 1s = violat—_
1;nof oqr}ldeals of Justice,’ 1a contrary to the fundamentals
of our_pemocragy;énd;ié a challénge_qnd threat to our free
institutions. It 1s our duty to flg t thims sart of thing to .
'thefllmiﬂ;"‘ﬁenqﬁotee7ﬁéwart C.J. é2Y,"---even more disastrous fl
18 the result when men performlng adminiatratl#e duties are
also requiréd to perform jJudlclal duties. “(ﬁ)
’ Even Professor Finkleman whoee writings disclose th:t
he 18 completely cognizant of the shortcomings of the old Dicey
'rule of _h w, says respecting the danger of Parliament abdicat-

'ing ite nowera in favour of . edministrative bodies, "  there are

() 38 Can. Bar -Rev. 509 —-
(2) "Tnhne New Deepotlem“

----ﬁ------_.---t— -
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many grave dangers inherent in such delegation, and the eorltiecs
of the system are duite correct Ain calling attention to these dan-
gers. The greatest danger is that men of affalrs are blisg{ul;y-
unaware of recent %tendenoies. Any knotty problem can be shelved
by deloegating it to an ddminligtrative agency wlth the patlence and
peraistance to seek a golution. If demooracy 18 not to dissappear
then thosge to whom we have\entrusted the duty of making our lsws
must be zlert to prevent our heritage or‘freedém from being frit-
tered away."
However, vituperation, plous invooations of the rule
of law, nor aven coldly Judiclial forecasts of doom, have been
able to arrest the growhh of this phenomenon, and 1ts very per-
slatence in the face of powerful organized oppositlion indloates
the fundamental need for chep and expedltlous implementatlion of )
the smocial and economlc 1eg1slat1ve‘sohemes of the day. It is
s8ignifiocant that the Committee on Ministers' powers, on which the
practicing professlion was well and ably represented, scqulesced in
the lnevitability and even thse daéirability of such bodies. As
Justification for the widespread delegation of Parllamentary
powers and the attendant growth of implementing tribunals, the
Committee lald down the ftollowihg principles;
I. The pressure on the time of Parilament 1s great.
The more that procedure snd subdrdinate mattera can be Qithdrawn
from detalled Parllamentary coasideration, the greater will be
the time whioch Parliament can devote to the consideratidéon of
essential principles of legislation.
2.The subject-~matter of modern legislation 1is often
of a highly technical nature. #apart from the broad prineciples in-
volved, technical matters are diXferent, hard to include in.a
bill since they cannot efrectively be discussed in Panliaqeqtg
3. If large and complex schemes of reform are tn\pe
given technleal shape, it 1sodirfioult to work out the administ- .
rative'maohinery to insert in a bill all the provisions redylred L)
in time; 1t is imposslble to forecast all the possible canfingencies

\
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and local condltions for which provislon must eventually be made.

4. Delegation (aml adminlstrative tribunals) provide
for a constant adantation to unknown future condlitiona without
the necesslty of amerding 1eéislation. Flexiblllty is essential.
Delegated lecislation permits of the rapld utilization of exper-
ience, and enables the results of consultation with interests
affected by the operation of the new act to be translated into
practl ce.

5. The practlce,agalin, permits of experlmgnt beilng maede
and thus affords an opportunity, otherwisé difficult to ensure,
of utlllzing the lessons of experlence.

6. In a modern state there are many ococasions when
there 18 2 sudden need of leglslatlve actlion. For many such
needs, delegated 1egi?i;tion is the only convenlient or even
vossldble remedy.‘ ’ &

-

" The Committee's Report continued, " in cases where
/ ™~

justice can gnly be done if 1t 1s done at a minimum cost, such
tribunalse, wh{ch are 'likely to be cYieaper to the parties, ma&
on thls ground be preferred to the ordinary courts of law.-—-—-
In addition, they may be more readlly acceéaible, freer from
technicallty, and where rellef must be glven yglckly, more ex-
peditious. They possess the requlsite expert knowledge of their '
subject- -a speclalized ocourt may often be better for the exer-
clge of a special jurisdictlion. Such tribunals may aiso(gg Petter
able, at least than the inferlor ocourts of law, to establish
uniformity of practice."

It 18 not intended to debate the respective merits of

statutory tribunals am courts of law in dealing withh the vast

new subject-matters dally growing in scope aml variety, in this,
a purely legal paper. The above random ciltations are intended
merely to i1llustrate 1in s peremptory fashion, the extent and
nature of the differences in approach ani outlook with which
the grwowth of thii phenomenon may be greeted.

Regardless of our vliew of the deslirabllity of the

—_ ( -
great proliferation of administrative law and 1ts accompanying
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implementing bodles, &all the gvidernce lcads to the incsecapeble

-,

cencluasion that they are here Lo stay, a subslsting Testure of
our Twentieth Century way of Jile.
a8 hag bLeen invineled, the main problem thet has been
distilled from the orlginal easus belll has been the nature and
extent or the supervislon bLhat courts of law mey sxorclise to res—
train and correcf abuses ahd excasgsag Rl tﬁeee tribunals. The ‘
first answeir that suggests ilbtscly i1s, " I Purlianent has cet unp
under statule & tribunal with Juri:diction to erverclee certein
delegated authority, who are the cdurte of lLaw to immnee their
Jquoial wllls in the matéuvr, o Anvade, in offeat, ithe flelid
—properiy belonging to the leglalature?’
The aexaminasclion o thisg guestlon 1s really the subject

of this paper.
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CONSTITUTIONAL ASPECTS  OF REVIEY

I, General

Even in z unitary state wlthout a wriitten constitutlion it is im-
nposslble in theory fobr the legislature to completely exclude the
Jurisdiction of courts of law..The QOOtrine of ultra vires can

not be rendered abortive by statute, because the statute in creating
and delineating  the Jurlsdiction of the tribvunal ceannot in logilc be-

stow upon the tribunal the power to say when 1t 1ls or ig not acting

within that Jurisdiotion. The game prlineciple is gpplicable under a

federal system of governmecnt, particularly where the distribution
of leglslative power is contzlned in a wrltten constitution. The
courts have the inherent power %o revlew legislatlon to determine
whether 1t has been validly enacted in terms of the grant of legle-
lative power under the constitution. ‘Obviously, even 17 the statute
cdntainaen exﬁress clause éurporting to deprive the courts of the power
of review, a declgion of the court th«t the statute is 1tself ultra
vires will have the effect of rendering nugatoﬂy the privstorvy clause..
The courts must be allowed to say then, in the firet lnstance, whether
a provigion purporting to transfer Jurisdletlon from courts of law
to administrative tribunals is contained in valid leglislatlion,
Thé\principle is8 %too well established to require much
elaboration, but the following lllugtrations atre enlipghtening. In
I937, the Province of Alberta passed ‘the Debt Adjustment fet. 9.3
nrovided for the setting up of a Debt AdJjugtment Board to consist of
one, two, or three memhers appointed by the Lieutenant Wovernor in
Councll, %The powers of the Board could be exercised by any single
member or by any person deslignated by the Board with the approvai
of the Lieutenant Governor. 8.6 gave tho Board powers to make
enqulrlied with regard to the property of any resident debtor. 5.8(I)
in sweeping terms, prohlblted sult, actlen, executlon, foreclosure,
eto. againet a debtor as defined by the Act, unless the Board or any

person deslgnated by the Board issued a permit in wrlting consenting
thereto.
-~
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Here we have & provineial legilislature purporting to deorive
the subject of access to the courts or gualifying his rlghﬁlof
access thereto, and making the eXecution of the courts' mandated
depen&ent uovon administrative fiat. The court could not, of coursae,
attack the legislation on these grounds, but it could and did, on
the basls thnat the subject-matter of the legislatlion was not with-
in the leglslative competence of the province, but fell rather
wilthin a subject-matter asslgned excluslively to the Dominion Gov-
ernment under the British North America Act, "Bankruptey and In-
solvency". (A/G Alberta v. A/G Canada,I933 A.C. 356).

In the same yesar, the same leglslature vassed the famous
three billa, one of which was "#An Act to Amend and Consolidate
the Credlt of Alber$a Regulaioh Act.“ A Board is set up by the
statute, the {ilret members belng named by the statute andi their
successors anvolnted by the leglslature. The Board was to appoint
a vorovincial Credlt Commission charged with the administration.of
Alberta - credit. 3.2(a) defines Alberta Credit as the “unused capa-
clty of the 1nd&stries and people of the oprovince to produce -
wanted goods and sefvices." Machinery to be administered by the
Commhsslon was set up to accept deposits of currency and securilties
to transfer ocredit, to receive deposits. It could convert cur-
rency. and negotliable instruments on demand into Alberta credit,
could lasue credilt vouochers in payment of consumers' devilidends,
etc. The Supreme Court of Canada held that " credit, as a medilum
for effecting the exchange of goods and services, and the machinery
for issulng and circulating it, are among the matters asslgngd to:
the Dominlon Government under s. 91, armd not among those intended
to be assigned to the provinces umier 8.92. (Reference re Alberta
Statutes I938 SCR I00, per Duff C.J.)

The Onggrlo Leglslature vassed a statute pnrvorting to
abrogate certain power contracts. After a gudgeuent of the Ontarilo
-SBupreme Court had declared this statute invalid,the legislature
pagsed a further act declaring the meaning and effect of the
earlier enactment respecting the orohibltlon of sults agalnst the

Power Commission without the consent of the Attorney General. The
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statute came into effect before the hearling of the anveal. The
Judg¢ment on apveal of Mlddleton,JA contalned the followlng,
"Therintentions of %Ehe leglaslature are embodlied in the formal
act of Parlliament amd can only be gathered from the words used 4in
that enactment. The legislature in matters within its competence,
13 unquestionably supreme, but 1t falls to the csurts to determine
thebeaning of the language used. If the courts do not determine
in accordanc% with the true intention of the legislature, the
leglslature c?nnot arrogate.to 1tself the Jurilsdlction of a fur-
ther appellate court and enact'that the language used in its ear-
ller enactment meana something other than the court has determlned.
It transcends 1ts true function when 1t undertakes to say that the
language used has a different meaning and effect to that glven -
to it by the courts, and that ;t always has meant something other
than the courts declared 1t to mean.” -

In the gecond case, a British Columbia court declared

vart ot the BC Coal and Petroleum Products Contricl Board Aoﬁ of
I937, to be ultra vires. An interim injJunction was granted basged
on findincse of a commissloner under the Publilic Enqulrles Act(éc).
The BC Court of Appeal continued the injJunction , taklng the
vlew that the commisslioner's report was admissable only insofar
88 1t concerned the alleged ournose of the statute. The leglislat-
ure now atepped in, amending the statute by s. 42, which stated
in effect, that no revort was to be referred to iln construlng the

‘statute or in ascertalning 1its purpose, intentlon, scope, or’ effect,
and providing, further, that the section was to be retroactive 1in
effect. Both the Court of Apvneal and the Supreme Court of Cansada
jgnored the amendment in considering Judgement. In the Supre?e
Court of Canada, Davig J. referred to the amendment and the words
of the Attorney General who had apoeared at trial,(ﬂ(; leglislative
body cannot supnort an act attacked as belng ultra vires by denylng
to a ciltlizen access to the courts for the purpose of attacking the
legislation or by denying to the courts access to the evidence."

(Home O11 Distributors Ltd. v. A/G BC I940 SCR 444).

.

v
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These cases revnresent the ultime te verhaps in Jjudiclal pro-
nouncement resnecting the onroovoslitlion that.the question of ultra
vires 18 one to be determined solely by the courts of law. A leglas-
lature céﬁ make a man a woman, but it cannot »nrescribe rules for
interoretation of one of 1ts acts after such act has been judici-
ally attacked on Jurigdictional grounda. T@;ﬁnquestion will be fur-

ther discussed later when examining ourvorted Judiclal exclusion

in reswnect to the use of the prerogative writse, by the leglslature.

NOTE _ON SETARATION OF POWERS RE_JUDICIAL R VIEW

The subjJect of sevaration of powers will be examined post under
other aspects of the subject of thls vaper,but ag 1t is a cons-~
tltutional congept, 1t 1a conaidereq that a word should be men-
tioned at this voint on this venerablé but durable féllacy. We

£ind a. large segment of otherwife 1nformed opinion including many
pﬂécticing 1awyefetwwho 8t11]l belisesve that this Driﬁciple is
embodled in the Canadian "Constitutlion". Legislative, executilwve,
ang Judioial vowers,l.e. the vowers to make, enforce, ani interpret
law,are contained in. watertlght comnartments, vesting 1n separate
and dlstinet organs gf government.

The Report of the Committee on Civil Liberties to the
4nnual Meeting of the Canadlan Bar Assocliatlon, I944, after stat-
ing the doctrine of senaration of powers and developplng argument
agalnst the exercise of leglslativeinower by order-in-ciuncll,
quoted Ridges (Condtitutional Law of England 6th. ed. 25)."That the
executlve has no arbitrafy vower over the subject, and that the lat-
ter has under common law or statute certaln rights which cannot .be
invaded .by executive action without hies W aving the ;15H; to 1nvade
the ald of the courts." The Revort continues,” though the BNA Act
does not say in terms that all the difflcultles arising in the
interpretation and application of the laws &are ta‘be left to the
.ordinary courtn, a mere look, at sectione~§ﬁ to IOI ineclusive as to

judicature, and sections 9I to 95 as to leglslative powers, sug-

gests a strong inference to that effect.
However, 1t 15 very significant that the only Judiclal
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authority cited by the august committee in support of thelr thesls
18 one of a serlem of cases declded by the Court of Appeals of the
State of Maryland, (where an act was held unconstitutional as an
attempt on the part of the legislature to exerclse Judlclal power),
the said decisions being based directly on Article 8 of the Ameri-
can Declaration of Rlights, which has no counterpart in this country.

From time to time, 1t 1s poasiblek§1cta of Canadlan courts

#ﬁggi'appear to support the existence of theé dootrine as an actilve
Judicial force. We find Davis J., in A/G for Alberta v. Winstanley
stating "The Debt Adjustment Act of Alberta is &n administrative body
and is not validly constituted to receive jJjudicial authority." It
1s extremely questlionable that he intended to pronounce that a
leglsalature can only delegate leglslatlive authonxf& to a body
oreated by it. There 1a, however, some Justiflicatlion for the view
ag the alternative 1nterpret;tlon would be inimical to the olear
view held generally now that the type of functlion that 1s exerclsed
by & body is a question of fact in each ocase. In any event, the
nronouncement can only be dicta as 1t 18 aoparent from the Judge-
ment that the ratio decldendi was the incomptence of the provin-
clal legislature to pass an snaoctment uvon a subject-matéer within
the exclusive Jurilisdilction of the Dominion, (i.e. debts)e

It would seem "obvious ;hat, if this doctrine was in fact
embodied 1n the tundamentalllaw of the constitutlon,li.e. the law of
the land, that a court of 1aw1would have to rule as invalild any
leglislation pnrporting to transfer Judiclal powers to admlinistra-
tive nocdies. This is not so, of course, It 1s sufficient st thils
atage to enunciate the proposition that the doctrine of aseparatlon
of powers, to which lkp-servioe has been pald for so long, cessed to
be wvalild,ir 1nd%$d 1t ever was valld,‘with the victory of the Eng-
1ligh Parliament over King Charles I.

Acting within its duly appointed sbhere, (in Canada,
the BNA Act), the legislative power 1les supreme. The lmpossibility
of the doctrine will be amply demohstrated when we survey,in other
contexts, the vast "twilight zone" where the i1dentity of leglsla-
tive,executive aml Judilscial functions become the subjlect of the

most erbitrary definlitlon.

-
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The vower of the courts to rule on the cﬂné:;:;%;iziéktyiﬂa

of the delegation of leglslative authority from a nrovinoilal to
the Federal Government and vice verda, 1s a significant weaoon
in the ' Judicial armoury’.

Farller, there weo some cisnute even reancctlng the
extent t. whigh & vnrovineclal government ¢ ould delegate suthor-
ity of a legislatlive character to s eubordlnape agency of its
own creatlion. The firast affirmation of this nower by a suneriosr
court woulldl annnear t> »e Hodge v. the Jueen (I883) AC IIT7,where
it was held by the °rivy Councill that tre Onterlo lLegislature
could valldly delerate t> a 3vard of Police Commiesloners autho-
rity to make reculations fur the ~ood managencnt of taverns.

“Ance Hodme v the ueen the delegation of lesgislative
powers from a2 or.vincial leglsalature v bodles of 1ts creatlon
hag become a c¢ >mmononlace, and indeed 1t 1s wifficult to envieace
tie carrylng on of modern governmcent wilthout wines»Hresd n»nowers of
thlis tyve.

"owever, the first World War witnessed the aabonlihlng
nhenomenon of the ézzzg:;;qaseanmsnt'i;lidly delegating to the
Gover nor General in “ouncil ~owers to make regulstlons whioch haad
the effect of overriding subeequent exnress statutes of Parliament
1telef.~". & of the I9I4 Viar Measures Act auéharlzed the G.InC.
to m ke such orders and regulations as he deemed a?visable for the
gecurlty,defernce, neace,order, and welfare of Cammda. S8.(2) dec-
lared "all orders anl regulations mace under this section shall
bhave the tull force of law ana shnll be enforeced in suer manner
and by such mcsns,courts, officers, am authorltlies as the G 1In C
moy vrescribe." The Military Sorvice Act of I9I7 orovided for call-
up exerntione. In I921I8, the G 1n C magned an order under which ,1in
certalin circumstances, exemptions DermitEZd ny the Mll{tary Service
Act woula cease. The order‘was attacked as beling ultra vires in view

of the Military Servicece Act. The Supreme Court of Alnerta 9alaé,
"

orders and rexzulations made by virtue of a delegated authority
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from a 1égislature are open to review by the courts and are invalild
if they do not come within the powers conferyed by the legilslative
enactment, that is, i1f they are not merely ancillery, subsidlary, and
subordinate to such enactment and peseed for the ourpose of the more
convenient and efrfective operation thereof, or are inconsistent with
//%he dlrect enactments of the leglslature whioch conferred the delega-
ted power----" The Order in Council) was accordingly declared 1nvalid\
(re Lewlis% A4I D1R I). However, shortly afterwards, the Supreme Coﬁ;;w
of Canada overruled this decilslon in Re Gray, stating "The true view
of the effect of this type &f legislatlon 1is that the subordinate
body,in which the law-making authority 1la vested by it, is lntended
to act as the agent or organ of the leglslature and that the acts of
the agent take effect by virture of the antecedent 1e5151at1ve/éeo—
laration that they shall have the force of law,'" The Privy Couneil
concurred in upholding the order as valid,1in effect supercedlng the
.exoress provisiona of an Act of Parliuament. The wrlter belleves there
are grounda for argument that the effect of the Military Service
Act, by rules of statute interpvretatlion, was to abrogate the effect
of the precedling act (the War Measures Aot), to the extent necessary
to give the subsequent act full force, and that consequently, the
power of the Governor in Councll to legislate under fhe War Measures
Act would be correspondingly abbreviated. In any event, in vliew of
re Gray, there 1s certalnly Justification for the belief that, 1f
Parliament can delegate power to the G in C to overfide 1ts own
expres;:statutes, théna fortiori,it could ﬁgﬁizzhieglalative author-
ity on the soverelgn legisls tures of the provineces, ana oconversely,
that the orovinces could vallidly delegate legislative authority
to the Dominion. However, there 1s more than a 1ittle doubt that
this can be done in view of recent chse develonment.

The 1927 Revised Statutes of Canada contalned a statute
called the Live Stock and Livestock Produots Act, which provlided
inter alia, for ?eguldtion of the purchase and sale of eggs. Appar-
ently, the Saskatchewan Government was somewhat leary that thils
Federal statute was 4£g;;>v1rea, because that august legislative
body passed an aot of 1its own ,the Lilve Stock Pnd Levestock Pro-

ducts Act of Saskatchewan,s. 2 of which read in vart " insofar as

¢ . . . M
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as any provislon of an Act of the Parliament of Canada entitled
the Livestock and Livestock Products Act-—---1s withlin the leglis-
lative authority of the province---such provislion sghall have tle
force of law 1n Saskatchewan---arnd shall remalin ln full force and
effect thereln---until the same 18 repealed by the Dominion Parl-
iament or revoked by the Governor in Council as the case may be."

In other words, the provinclal legislature purvorted to
validate within the province any mwrt of a Dominion statute that
should prove to be ultra vires tie Federal Parlliament. The Saskat-
chewan Court of Appeal found both thé Federal eﬁﬁtute and the
provincial statute (s.2) ultra vires. The Chief Juétice olted Lord
Watson in CPR v. Notre Dame de Bonsecours, 1839 AC 3@7‘"The lominion
camot give jurledioction or leave Juriladiction with the province.
The provinclal varllament cannot give leglislative Jﬁrlsdlction to
the Dominion Parl iamet . IT ﬂzey‘ha$e 1t, elther one or the other
of them, they have 1t by virtue of the Act of IB67. I think we must
get rid of the idea that elther one or other can enlarge the Juris-
diction of the other or surrender Jurisdlction."(R.V. Zaslsvsky
1935 3 DLR 788). o .o

In the same year as the Zaslavsky Case an attempt was
made at "joint leglelation". The Natural Products Markeklng Act
was pasggsed by the Federal Parliament, each nrovince nasselng a
nrovincial Marketing Act designed to f£111 1n the blanks 1in tomlinion

legislative vower, .in relation to the subject-matter. Lord Atkin,

lln ruling the Federial Act ultra vires,stated that Joint leglslation

would have to ce very carefully framed, neither pary leaving 1té own
spheres ani encroachling ucon the other.

In I936, the Alberta Supreme Gourt ruled invalid the Al-
berta Reduction and Ssttlemnent of Lebts Act because of an unlawful
delegation of legislative authority under a.I2othereof,wh10h pur-
ported to empower the Lieutenant Governor in Cokncil to declare any
debt was debt to which the Act avplled or d4ld not-apvly. Harvey,
CJA, Bta ed“fﬁ judgement,"It is apparent that the authority to make
regulations in order to make leglslatlon enacted by the 1egislaturq
completely effective 18 quite a different thing from suthorilty to

make an indepenient enactment.” It 1s instructive to compare this
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case with the decision in Re Gray.!

There 1a further authority which appears to support the
Zaslavaky Case erS, at least on a cumsory reading. In "In Re the ’
Inttiative and Referenium Act”, Lord Haldane stated that "--while
no douﬁt a body with a nower of legislation on the subjects entrust-
~d o 1t go ampvle a8 that enjoled by provinclal governments in
Canada could, whlle preserving its own cazvaclity intact, Beek the
ngslstance of subordlnate agenclss as had been done in Hodge v. the
Queen---=-but 1t joes not follow that, L1t can create and eniow with
its own capacity & new legislative power not created by the Aot
to which it owes 1ts own exlstence." This appears to amount to an
adoovntlon of the distincticn whleh T®d been Jdrawn in Re Gray oetween
"delegation of oowere" and'"ahaication of powers". It 1s difficult
to unierstand the views of those who clte Re Referendum as an
authority suprnortiug R. v.Zaslavsky, as there is no evidence that
the Saskatchewan Leglslature 1n any sense surrem ered 1its aovere??-
ty or failed to malntailn its leglslative canaoi%y intact within the
meaning of Viscount Haldane'as reasoning. It 1s true that indirect
power was glven to the Federal Parllament to render the provincilal
act nugatory, but the provinclial leglislasture always retalned the
power to revok%e the act. Surely that power alone should be sufficlent
to effectively:prevent any form of "abdicatlon'. Professor Wahn,
in 8 note ot the I§36 I4 Can.Bar Rev.l draws attention to Re Canada
‘Temperance Act I935 SCR 494, in this behalf. The Canadian ‘empeeance
_Aét empowered the Governor General in Qounocll to suspend the opera-
tion of part of the Act, the suspenslon to " ‘sontinue as long as the
provinolal laws continue as restrictive as aforesaid." The Prov. of
Ontario passed an Act judiclally held to be less restrictive thatn_

the Canada Temperance Ag@ aend 1t was Péld that the provincial act

S~

had 1ifted the suspension in certain Ontarlio counties,l.e. a pro-
vinelal scot revoked effectively a Feder al PC. Why then, couldn‘}
the Province of Saskatchewan glve to the Comlnion Government a -
power t0 revoke provineial lawa? He astates furtheé, that the Saska-
tchewan act 'need not be considered as delegation ;t all. "Delesatua~
non notest delegare" does not apply to the Crown,"“within these
limits ani area, the local leglslature 1s supreme."” He furtﬁbr'cites

Lord's Day Alllance v. A/G for Manltoba I925 AC-384. The Federxral
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Lord's Day Act prohibited naio Sunday excursions, ‘except as provided

by any nrovinciél 1aw now or hereafter in force." A subsequemt provinf

-

cial aot ‘of the Province of- Manitoba purporting to legalize sunday

Bxcureions wasg held intra vires z virtue of delegation given under

«thg Eederal Aot.

Protessor Tuck, wilth a conviotion sha red by the writer,
P

‘states in an artiole in 1945 Can Bar Rev. dit pege 92, that, onee

the principle 18 acknowledged that a 1egislature may delegate, and \\
auch a principle haa olearly been acceoteo sinbe Hodge v. the Queen,

then why should the, legislature be restrioted in its choice of

~agents or delegates? "It should be able ta nominate whom 1t pleases

whether 1t be a'orovinoial board the Lieutenant Governor in Gounoil,

(held valid in Re Natural Marketing (BC)Aot)-—~-or a committee of

expert economists from Great Britain, or even the‘Dominion Parliament.

The Hodge Oase held that, within the 1imitations of the

BNA Aot, the 1oca1 lesislature is supreme, and has the same authority

'as the Imperial Parliament---to confide to a ---body of its own erea -

tion, to make by-laws or resolutions with“the obJect of carrying the

‘,enactment into ooeration and effeot.' All Enclish statutory rules

ooerate by derivation from the 1egislation of the Imperial Parliament.

'qu a provincial legislative body has the same poter as the Imperial

. Parliament in thie resoebt as stated in the Hodge Gase, then At should

be able to delegate to the bominion Parliament or any other agent
the exercise of a oower oonferred by the BNA Aot. No'abdication'could

be held to exist in the Zaslavsky Gase, as a matter of taot, the. -5¥-1-

‘senting: Jngment in the case’ olaimed that tna‘enactment constituted'

an "assertion of authority rather than an abdioation or renudiation of
1t." ' \
The courts presumably_permit "incorporation bypreference"

on one hand but prohibit "abdicatlon" on the other. The terminology

seems clear-enough but in nractive there exiets a vast "twilight

zone"t where the dirficulties of distinguishing between thae two

vest the court with a broad area of interferenoe on the grounds of

”"invalid delegation of powers~? Ir the kind of delegation attempted- »
S in. the Zaslavsky case is invalid, 1t would appear to be nothing
-short or tb truth to postulate at this time, that intergovern-

3mental delegation of powers in Canada ie invalid._Profeasor Laekin_l'“
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in "Canadian (onstitutional Law",note,p.25, cefinitely takes the
view that the courts have 3;16 no to thls cluee of celegatec legls-
lation. The polnt is consldered open by Prof. Corry, aml,to a cer-
tain extent,by Prof. Willis. Professors Hahn, Tuck, and Scott be-
lleve that there is ,no valid bar to any leglelature nomlnating
any ad hoc delegate, including, of course, the Federal Government.
It ia significant that nelther R.v. Zaslavsely nor the other two
Saskatchewan casesf§23 in point went up to the Supreme Court of
Canada, and it is believed that that Go?rtlif confr nted squarely
with the 1ssue, would feel compelled to overfule these cases on the

- i
princivles abaws-anunciated.aloa—e .

\\l

iQ S.96 of the British North Amcsrilca Act

8.96 statéds,'"the Covernor General in Councll shall appolnt the
Judges of the Superlor, Listrioct, andi County Courtse."” Yhile, on
the face of 1t, this appears tc be a campletely innocuoua provision,
1t has been the "thin edge of the wedge" of Judlcilal attack,on con-
stltutional grounds, on the setting up of provingial voaracs =nd
tribunals. In fact, a ¢lose survey of the ideclislons would appear
to lndicate that in the majority of cases where courts have invali-
dated leglslatlon settlng up provinolasl ageneles, they would have
been on substantially flrmer ground to have deslgnated the tribunal
a8 a "court" within the meanlng of this aection than deal in terms
of the more ahstract comoepta wlth which we shail oecom; acquainted.

The nature of the prople@ was ably posed 1in Q.Martinpau arm
Sons Y. Montreal 1932 AC 398, in considering the valldity of a
prqyincial board: "ie 1t a superior Court 2r a tribunal analogous
thereto?"”

Re Adoption Act I938 SCR 398 contalns the fuollowlng

disquisition on the subject. "Now, it seems to be indisputable
that =s8.96 an.97 of the BNA Act contemplate the exlstence of provin-
clal oourts anJJudgeB other than those within the ambit of B.96.
Indeed, 1t would be a non-natural meaning in these ss. to congtrue tham
as applyling to such courts of summary Jurlsdlction as maglstrates
or Juntioea of the Peace.“ Duff OJ reviewed the hlstory of s8.96

in respect to magiatrates Jurisdiction, and showed how the courta

had rirst taken the view that, at the paessage of the BNS Act, there

PN
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was no transfer of prerogative vower to the provinoces and con-
sequently, the prerogative appolntment of magistrates even lay
with the Dominion Government. In Ganong v. Bayley,2 Cart. 509,
the Supreme Court of New Brunswlck upheld provinclal legislation
setting up a Uoard of Commliasloners with jJurlsaiotlon in small
cebts. A strong dlssentling opinion 1n thls case was suoported
later by the majorlty decisgion in Burke v. Tunstall 2 BCR I2,
the 5C Court of Appeal holding that a provincilal leglslature might
valildly create minling courts and ;1x thelr furisdiotion, but
cduld not apvolnt an offlk er thereto with other than "minlsterial"
powers. In Reg. v.Coote LR 4 PC 599, the Privy Councll held
valid Quebec 1eg1;1ation appointing "fire marshallsg" with power
to examlne witnesses under oath, and to arrest and commit for
trial llke a magistrate. The Supreme Court of Ontarlo,in éeg.v.
Bush went along with the latter declslon and the ma jority in’
Ganong v. Balley,per curila," the adminlistration of Jjustice in the
provinces could not be carrigﬂ out effeoctually wilithout the appolnt-
ment of justices and police maglistrates, ani the conclusion seemsa to
me to be irreslstable that 1t was intefided that the avpolntment
of these and other officers whose duty 1t should be to ald in the
administration of Justice should be left in the hands of thé prov-
incial government."The question of whether provinciai legislation
in respect to the prerogative was valid was finally deolded 1in
the Maritimes Banks Case I892 AC 437, an. declded in favour of
the provinces. The Privy Councll dealt with the 1llne of reasonlng
typified in Martineau v. Montreal, holdlng that the power of
aopoiniment in s. 96 wape general, in view of the sec. of the
Act specifically excepting from the operation of the clause,
the probate courts of Nova Scotla znd New Brunswlck.

vuff,Cd, in the Re Adoption Came does not apree,any-

/YY)

way that tthMaﬁiinaau_ﬂasa.waa authority for the provosition that
1t 1s i1ncomvetent to the provinclal leglslature'to leglaslate for .
the appointment of a proYinolal court officer exerclsing other
than "minlsterial" funotions. He stated that 57129 of the BNA Act

provided for the continuance of courts possessalng civil Jjurls-

diction which did not fa 8.96 and whose jurilasdiction was

ggested tum-_1't—would ear th uff CJ_wyas referring,
lp/ﬁelﬁﬁénggza Burk . Tunsg and t_the ineau Casg.
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competent to the province under c. 92(I4).He went on to clte
numeroug cases wvhere magistrates’ ;ourts had civil Jurlsdiction
in IBET, ans concluded "~--the provinves beoame endowed with
plenary suthority under s. 92(T4) but, a province is not empow- o
ered to ugurp the authority vested exclusively in the Dominion
in respeoct of the appolhtmeht of Julges, who , by the true int-
endment of the sec. £all within the ambit of g. 96, or to enact
leglislation revugnant to that sec.; and it is too plaln for dis-
cugslon that &2 province 18 not competent to do that indirectly
b¥ altefing the oharacter of the existing courts outelide that
sec. 1in such & mannsy as éo bring them within the inteniment of
1t while retalning control of the appointment of the Judges nre-
slding over such courts, That, in effect, would not be distlinguishable
frouwm constituting a new court, as, for exsmple, & Superlor Court, wlthi
the scope of B.96 and agpuming power {o appoint the Juldges of I1t.
In principle, I do not think it i1s possible to supoprt any stiilcter
limitatlon upon the authority of the w»rovinces...."

The foregoing statement hoe been consistently reflected
in the declglona dealling with proQinoial competence-in Alncreasing
the civill Jurisdilction of maglilstrates. ) )

Prom the dlscussglon to this nolnt,1t will have been
agcertalned that,but for the exlistence of a.96, the provinces
could reorganize thelr entire curlsal machilinery; 1n substance
thlis cculd mean depriving the »nresent cqprte of thelir funotlons
and "Jurlsdiction and revesting thgm ?holesale in adwministrative

tribunals, i1n effect, abolighing the entire civil Jurisdlotlon.-

The court declslons reflect a sollcltude to malilntalin
a balance between the deslirabllity glving effect to »nrovinclal
legilslation setting up cheap and exoeditious agencles to carry
out social programmiug and ocontrol, and the necesslty of main-
talning effeotively the bulwark of '8.96 agalnst the inroads of
1eé181atrve onslought o; the "rule of law™.

The Privy Oouncill,in consldering the valldity of the

constitution of the Ontario Municipal Board, Toronto v.York I938
©
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AC 415, held that “"so far as the Act (the Ontarioc Munisfilpal Act),
purports to constitute the Board a court of jJjuastice analogous to
a Superilor Court...it is pro tanto invalid." (It held the Board
validly oconstlituted, however, as belng an administrative board,
on.application of the"Pith and Substance" rule.) In thia case,
the Supreme Court of Ontario had stated, per Rowell CJO, " the
orovince 1is not competent to confer upon a tribunal created and
appoihted by 1it, vower to determlne purely Judlclal questions,
auoh as are normally determined by courts of justice." Lord
Atkin asked whether the Board was validly conatituted to recelve
Judiocial power." "Judileclal vower" would necessarlly have to
refer to the Jjudicial vower of a "Suverior,listrict, or County
Court", and not judiclal power as exerclsed by courts generally,
particularly inferior courts, for the above &eclalon to rest
validly on 8.96. The quotation introducling this sectlion would
appear to make abundantly clear that the declision was,in sub-
atance, that the Bboard was not a court within the meaning of s.
96 .

In view of the frequently elaborate procedures and
multiple functions of a tribunal in operation, the question
that inevitably arises,in considering whether a boarsd 1s wvalld-
ly constituted, 1s "what faoctor or facetors should be considered
“paramount in determining the essentlal nature of'the board?" (I).
Speclifically, 1f the tribunal ls belng attacked under s. 96,
the questions would go (a) 1s the tridbunal exerclsing Judicial
functions? and, {b),1f the answer to (a) 1s in the affirmative,
"are the jJudilcilsl functions essentially the‘same as those per-

formed by a Superlor, Llstricf,or County Court before the comlng

P
-

into force of the Act " A\
"It has come to be commonly held, that, in reaspect to

-— municipal institutions, hlghways, railways, publloc uﬁillty aots
dealing with water, gas, eleotrliclty, telephones, and other mat-
.ters of d similar nature, the board is entrusted with duties of
supervision and decision which are purely adminlstrative “.(2)('
Thecourt consinued "however whatever be the definition glven
215 pee posat, especlally under '"characterization of the nature of
the function" . . ‘
(2) Toronto v. York, (supra)_fl\ .

"
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to oourts of Justice or "Judiolal powers", it would appear

that ss. 41 to 46,ana 54 to 59 (of the Municinal Act), ourport to A
clothe the Board with the funotions of & court, and to veat it with
jndioiallpowers. But, making that assumption, 1t does not :ollow

that the Board is thexefore, tOr-all.purpoheg, invalildly dongtif

-tuted. So far as leglsiation has p@rportéd’to give it Jjudicial auth-
.ority,‘that.aﬁtempt”must féil.'It i8 not validly oconstituted to

) reoeive Judiolal authority. So far as the Act therefore, nurnorts-)

-to oonstitute the Board & court of Justioe analogoua to a buperior>
COurt 1t is pro tanto 1nva11d, not because the bbard 1e 1nvalid1y
constituted for as an aqministrattve board 1ta conatitut1on is
wlthin“fhe provincial powers, nor because the province cannot give
the Judlcial nowers 1n queetion to’ any court for to a court com=-

Plying with the rqnirements or 59.96 99.and IOO of the BNA Aot the

-'_province ‘MAY entrust such Judicial duties as 1t thinks flt but
:beoause to antrust theee éutiee to an admlniatrative board appoin-
. ted by the nrovince would be to entrust them to a body,not quali-
.rfled to exerclse them by reaaona of the sectlons referred to._ il _
: The court found that the Judioial functlons were, 1n fact severable,_
> and ha& no.-legal efreot.)The oourt observed further, that powers or

,examination 1nspection and dlsoovery of documents,even though jr

prima facle neceasary corollarles of courtsa . of Justice,were not.

'1nconsistent wlth the. powers or an admlnistrative body, who were

called upon to aeoertain the fao}aQin relat;on’to the subject—m&tter ~

with which they were dealing !

The other Privy Council case 1n point_ Martineau v Mont-
real 32 AC II3, turned upon the question whether the president of
the Montreal Public Service Commlsslon was performing dutlies which

properly belonged to a Superlorror County Court Judge in rixlng

compensation for lands exproprilated by the City under the charter

-of the City of Montreal. The court examined the nature of his
J;Junotionn and determlned that he was not acting Judiolally. Unaer 
-Athe‘sxpropriation atatutes before and after COnrederation, the
J‘function of determinins compensation wae always vested 1n oommis-

3aionera, an ‘not . 1n Juqmes,iso that thla prooedure would now be

valld by virtue of 8.I29 BNA Act (Il,

"(E¥) S8.129 provided for the continuance of existing oourte, comm;s-'
slona otrioers lawa eto, 1n rorce at Confederatlon R

,-,
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A provincial act whigch purported to constlitute a commls-
sioner appointed by the Province a "court of reocord" anid to confer
upcn him the Jurisdiction of a superior court, was ultra vires to
that extent, but, as the Utilities Aot was essentlally administra-
tive An hature, the invalid provision would be severable.(Re Pub-
lio Utilitiles Act:; Winnlpeg Electric Rallwgy v Winnipeg I9IT I
WWR 9.).

It 18 iInteresting to note the extent to which courts wlll
gsometimes go to Bever invalld legislatlve bprovislone, and yet
substatlally save the statute. It was held in R.v.McKeowan I335
oR I09, that a commigsioner might lawfully remain in office al-
though

some of hls most materlal powers under the governlng ]
statute (Ontario Municipal Act) were invalid as being ultra vires
the provinclal leglslature. A quu warranto was dismissed.

4 Compensption Board set up under the Manitoba Workaens'
Compensation Act was held to be an administrative board and npt a
Superilor Court wlthin the meanlang of S, 963 ithe appointment of
i1ts wmembers by the Lieutenant Governor pursguant to the provislona
of the Act was held to be intra vires. (Xownski v.Tremblay SI DLR)

Professor Willis, in commenting upon Workmeneg' Compen-
satlon Boards in the subject behalf, vposed the question,' "Isg it
(the Board) deciding accldent disputes between employer ané employ-
€68.....0r 18 1t adminlstering an insurance schneme for workmen and
incldentally declding the same sFrb'of question that every lnsur-
ance adjuster Las to decide?" i1.e. what 18 the '"pith and subSEanoe"
of its functlione? He goes on to say, "'neither court attributed any
importance to the fact that the HSoard wes ceallng with a subject-
matter which had previously been reserved exoclusively to the superiw
or oourt:’He goncludes that the boards in questlon (one belng that
in the Kownskl Csse above-clited),although dealing wlth the sanme
‘supJect—mattor as had previously been excluslvely wlthin the Jjurilis-
diction of superior courits, were dealing with 1t from a whelly
different point of view. It 1is contended that the Supreme Court
in considering Kownski wiTremblay c¢ld, 1ln fact take into account

and accept as a basls for their decislon, the question as to

'S
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whether the jJjurisdiction now exerslsed*by the Board was one that
had been whelly exerolsed formerly by. a superior court,regard{;ss )
of the voint of view from which it was, in fact, belng exercilsed.
The can.Abridgement revort statns,“No portion of the Jurlsdiction
formerly exeraised by the courts has been tra?arerved to it (the
Board)". X finﬁ further éupport for thls contention in Re McLean
gold mines v.A/G ror,ohtario 54 OLR 573. The Mlning Act of Qnt.,.
ag amenided in I92I, gave to the Mining Commiassioner Juriesdiction
to naﬁe certain orders which could ggEgg;;x;ﬁgxg;gggg;gagg_gglx__

by the Supreme Court. On.an. appeal from an order madje under these

pow ers, it'was.held that the drdgr pudt be set asiie. Thls case
was applied in R.v.Louls I929 X WWR\Q#S, and cited vwith approbation
. in Brampton v. Hutchinson 1n IS50 (IS50 OWN 4I9).

‘Aésuﬁing that the. court A;;\found that the tribural was
acting Judiciallyt and was,1ln fact, a court, the next pertinent~
query is, "“Is the court a Suverior,District, or County court?"

It 18 clear that ‘a2 vrovinclal }egielature may 1lncrease
validly the pecunlary,or territorial 1limits of a provincial tri-
bunal. Thefe 18 no "apvolntment of Judges" involved in these césea,
gso as to offend 8.96,a8 the tribunal .is an existing tribunal at the
time iis Jurilsiiotion 1s thus extended. The oourts have alfeady been
validly constituted and the judges thereof validly appolnted. If the
above propoaitlon were not true, obviously the 1ncrease of eay,the.
pecunliary limilts of);.Division Court to the amounts of a County
Court, would be invalid. The point 1s dealt wlith at length in Frennh
‘w.McKendrick I DLR 696. "...nor does the raot that the legislature )
has increased the Jurlsdliotion of the'Div-sion Court so as to bring
1t within amounts which at confederation were 1in excess of that
amount, make them Gounty Courts within the meaning of 8.96. In s.
96, the courtas are mentioned by name ans nothing is sald as to the
.extent of theig ;urigdiction or ag to theﬁkind‘pr cases they have to
try." o B

‘Th;e érincfpls/éi\ippiled to territorial Jurisdiction
was d;alt with in R v. Brown I907 4I NSR 293, where a provincial
stestute was held valid which provided that in'icase of & vacancy in

the offlice of jJjudge rof any coﬁnty Court Distrioct, the Lleutenant

. s .
PO > - -
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Governor 1n Councll might appolnt the Judge of any other district
..to ach auring the whole or any- part of such vaoancy. Townshend J.
.said "It is not the apoointment of & Julge, but aimp1§ £he‘ex£en-
sion of the diatrict over which a Judge, duiy app61nted,.aha11 ~
exerclse{his Juriediotion." The_sqmq principle was enunciated by‘
“Dﬁft CJd in RQ,Adoption,Act-and in Re County Goufts 6f,Bc 2I SCR
o It i1s olmar then; §s a generai»prlncipie, that ingregeeg
in terriboriéi or ﬁecﬁnlar& Jurisalctién d6 not per ge render sa
-tribunal a]ready in existence a superior court. kuever,'évén here -
a word of oaution 19 neqessary. There 18 argument that the- proposi-

" tion 13 bdned on a uifrerence 1n degree, e.g. an lncrease of pecuni-
ary Jurisdlction from ﬁaoo to, say, }IO 00N would constltute in
‘erfect 'a subatantially different.- court although of course, the
argument would stlll be valid that the ohange did not involve the
,appointment of a new Judge even though hin Jurlsﬂlctlon would, by
'anyrstandard,ﬂ%e that. of a;epperipr court. .Ridgell JA said in the
Frenbh Case that ény«mbﬁuhentaluincreaée;might have the“effe@t pf‘
rendering the tribuﬁal”in Question évsuberior'eéurt "It my, in- -
~deed be’ aometlmes a question wheﬁher the extension of - jurisdlotlon'
 m1ght not’ make a court a superlor court, but no auch question
'ariaee here.f If such a "monumental 1ncreaee diu ,in.the opinibn
.of the court ajake a. trlbunal a superlor court peesumab’y the 1n-
ferenoe 1a thah -the Judge of that court would have to be epeoific-,

ally appointed ae suoh._The question would certainly appear to be

‘open. . ‘b“r.'7~ ) .
There 18 a compietg{dearth of #Ephority on the question
previously posed,il.e. '"when a tribunel has been found to be a court,
" when is it a auperior court wlthln the meaning of 8.96?" The case
would appear to call for apollcation of the o¥th and substance ‘rule,

il 19 there a proonderanne of those material functiona which

a fprevioualy belonsed to a.’ auperlor court -over that were not? Pror.

"Willls has auggested that a court 18 & superior court 1f 1ts deol-

'slons must be made.’ ‘a rule of court to take rull effect; or it has

..;>;-'

the power of supervision and oontrol over other tribunals ?sd-,
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characteristic of a superior court™. It scems exbrewmely unllkely
that an administrative body would ever be set up with Jurisdlietion
to superviase -lnferior tribun,ls. It ie signlficart that a Rentals
Appeals Court was not attacked under s8.96, but soley on the grounds
that 1t was amenable to ocurial correction as a body exercilslng
Judicial functilons Q??,under the prerogative of the court. The
Quebec Workmans' Compensation Board was unsuccessfully attacked on
the groundse that it was a suverior court, (A/G Que. v.Slanesc and Grim-
stead 2 DLR 28?)5where 1t was held that, even 1f it coul%&be deg~
cribed as a court, it was not s superlor court, nor a district or

—

county court.

To sum up, 1t would seem to be conclusive that the trans-
fer of Jjurisdioction to a provincial tribunal to determine exclusively
some question that 18 usually determlned by & superior tourt, is in-
‘valid (MoLean Gold Mines Case). 1t is incompetent to lnorease the
Jurisdiction of an inferior court exlsting in I867 soc as to consti-
tute 1t in faet a "superior, district or county” court (Re Adoption
Act). It is incompetent to set up a tribunal subsequent to Confedera-
tion with Jurisdiction to determine any question of a type which 1in
IB67 was ﬁormally determined by a2 8.96 court (McLean Case and also
Toronto v. York). It is comvetent of ocourse, to a provincial legls-

4

lature to increase the pecunilary ocor territorial Jurisdiction of

provincial trivunal s to cover part of the Jurlisdletion ﬁreviously

held by 8. 96 courts. ~

As we have meen,however, there i1s some dispute as to
the extent to whioh courts will countenance partlal transfer of
Jurisdiction by ®pplication of the pith and mubstance rule, whilch
prospectively augurs conslderable amelloration of the hard and fast
l1imitations proposed above. A8 we have seen, too, there 1s soﬁ; dis-~
pute as to, the extent to which the courts will entertain the propo-
sition that,although the newly-constituted tribunal is adjuilcating
in repeot to the same subject-matter as lay within the ocompetence of
I867 8.96 courts, they were dealing with it from a different point of

view. (A/G Que, v. Slanec amd Kowanskl v. Trémblay)s
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FREROGATIVE REVIEW

I. General

Up to this point, we have reviewed the nature of constitutional
lines of attack on the transfer of Jurilsdliction to gtatutory tri-
bunals. We have found that these lines of attack develop through
(a) the general Jurisdiction of carts dﬁ lgw to rule invalid the
legislation contalning the setting up of the statutory tribunai;
{b) the Juriesdiction of phe murts to ruls invalld legislation
contravening constltutlional limitatlons on powers of inter-governmen-
tal delegation; and ,finally,(c), the Jurisdiction of courts of
law to review provinelal leglslstion to deternlne whether the tri-
bunal set uo therseunder is a court within tne wmeaning of 8.36 BNA
Act.

Assumling that the leglslation in question nas surmounted
the constitutional hurdles cetalled in this wvaver to date, it is
atill subject to review by the couris under their common 1aw\prero-
gatlivé power, exerclaable throughh the writs of mandamus, certiorari,
rrohlbition, etc.
2.The Prerogative Writs (¥

The principle prerogative writ 1s that of certiorarl. The word 1is
the present infinitive pasesive of certiorg;Xmeaning, in judicial
Latin, "I inform". In thaory, the Soverelgn has been appealed to
by s BubjJect complaining that an injustlice has oeen done him in an
inferior court; whereuvon the Soverelgn says that he wishes to be
informed (certiorari} of the matters &nd record of tne luferlor tri-
bunal, and orders thatv Lhey be osroduced 1n a court in whilch he, the
Sovereign sits. L.ogla would seem to denand that an laferior court
with 1limited powers should be auenable tc a hlghee tribunal if it
abuses or ¢xceeds lts own Jurisiiction, and 1t 1s,0f course, a suver-
dor occourt where the Sovereign sita 1n theory, to whiceh the tiribunal
is answerabdle. B ' .
RBlackastone's Commentarlies (v.4 p7"IQ), speaks of Frohibi-
tion,"....directed to the Judge and parties of u suit in any inrerior

court, commanding them Lo cecme from iLhe prosecutlion thereof...upon

w .

a surmlse celther that the cause originally , or some collateral mat-

ter arlsing therein, does not belong to that Jjurisailction , but t© the
*



machinery" (post).

.30 OR 443),1n bthe latter case it belng statei trhat " a function
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cognizance of some other court."

Mandamus lies where theve 1lg & speclific legal right, usually
statutory; aﬁd no specldic rcwedy for eaforcing'that.right, or, even
sometimes, where thers is s legal remédy but 3% 18 excessively osum-.
bersome and. lneffegtual wnder the particulser clrecumstaznces of the
Cane.

The fagtor iLthabt thoue vevedles have 1in fommon is thelr
foundatlon in the common law congtitut;onal posltion of the Sover-
elsn 23 the "fOuntaln and source of Jusatice™, the writse of certlo=-

rari adn provivhition 1ying to correct mbuse or exoecas of jurlsdc-

‘tian in inferior tribvunsle, that of mendsmuas lving to enforce a.

1egal rlghu and usBually Jdireocied &0 a publie aesncy or- atatutory

body. (The uge of these wrlis in relation ot jJudleial rev@gﬁ of

administretlve decislinsg willl Ye examined .at length under '"Cupisal

Injgnctiona have been granted as remeaieé in a number ¢
Caqadlan gaseb, gnd wus the mechanlics of this remedy wlll not sube-
sequently be the aubjecit of eomﬁént afﬁw wordé are 1ln order here.
There 18 a deflnlte advuntage in uslng injunctions where »noamslble
1n preference to the prerogative writs, 1nsofar as they are appli-
cable to triounals wxercisins other than Judlcial runctiéga Its
uge in correcting denial or "raturnl Justloe“ ls more vredlctable
than that of the nrarogative writs, being governed »y more inflex-
ible rules. Its use 1in natural Justice cases goes back to Rookea'

Case and the Kelghley's Jasg (ooth clted 1ln Bradley v.Barber 1899

that 18 to be exercleei accordiag to dlscretion ,mesns according

to the rules of Justice an? reason"

¥here a Rentala Administrator,nurporteily actling
under the authority of the Wartise Leasehold Regulations con-

talned 1n PC 9029, performed an act that conflict?J with the war

Measures Act, the court found that he had exceeded hils juriediction -
and granted an injunetlon. (SOcleﬁy for the Love of Jesub'v,Smart

I944 2 TLR 488).

CG) '
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The wiew had long been entertained in Ontario that an applica-

o
tion for an injunction coupled with ovroceedings for a Jjudlclal deo-

2

vy g
1aratlonn?onstitut an alternative remedy to certiorarl or nro-

hibiltion, a view that was oroved unfounded in Hollinger Buw Lines
v. Ont. Labour Rel. Bd. I95I OR 562. The vrosvective litigant is
now apparently confronted wlth the difficult task of choosing be-

tween the initiation of either deolaration and injunction or cert-

lorari (or prohibition). A declaration will not be made in the event
that a more exoeditious remedy 1is available. In the Hollinger Oase,
the court founa that the functilons &f the board were Judilcial, there-
fore certiorari would lle, and certlicorarl belng deemed a more ex-
peditlious rémedy, it wﬁa'held that declaration and injunctlion would
not lie. Had the court fqgnd'the functlion of the board to be adminisg=
tratt&e.oresumably it wogld have permitted the action for declaration
and injunctlion to have continued. AB it 18 almost impossible to pre-

establish the nature of the ruhction,as we shall see unereafter at some
length, the position of the litigant is most precarious.

ABlde from certiorari, nroh{?itlon , and mandamus, other
prerogative writs find employment from time to time 1n the ype. of,
ppopeed;ngs und er review.

S. I4I of the Ontarido Judlcature Act Jdeseribes Quo War-
ranto proceedings. "Egcept in the cases mentloned in sg.I44 and Iﬁs
(not arplicable),all proceedlngg againet any pggspn w?o unlayfully
clalms or usur-Hs,or 1s alleged unlawfully to claim or td usurp any
office, franchise, or liberty,adr who has forfelted or 1isa alleged to
have forfeited any franchlse, by reason of non-uger or mié-user
thefeor, which.have heretofor been inistltuted or taken by writ of
quo warranto hereafter shall be lnstituted or taken, where theé
vroceeding 1a by the A/G ex officlo, by notice of motion calling

on the pers>n agalnst whom the proceeding 1s taken to show cause

. why Qe unlawgully exeroiaeg oy usurps such of;ice, frgnchlae, or

libeérty."

) The summary.form in which thia remedy may be invoked 1is
‘parallelled -now }qjﬁhe,uae of the other prerggat}ve write. Vhere-
as previously they were inltlated as wrlts in an actlon at law, they
.are now.the subject of summary applicatlon by way of. notlce of motion .

(Ohtario Rule of Practice 622). o .
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()J\,Q_/‘\/L"J\ 3 .
CHARACTERIZATION OF THRE FUNCTION OF THE TRIBUNAL
Ed

I.QGeneral

Yhy 1s 1t Amportant to dlstinguish between the nature of
the functlon; e%ercised by different administrative -tribunals?
In the orevious sectlon, we mentioned that the »nrexoga-
tive remedles most employed 1n administrative law are certidrari
and orohibition,coth historically and intrinsically directed to
the review on jurisdilcatlional grounds, of inferior tribunala which
have traditlonally cxerclsed Judiclsl functions. As we shall see in
reviwwing the earller cases, the courts frequently falled to make
findings as to 'the mature of the tribunala' functions, but the wrilts
were alloved to go anyway. Latterly, the dilstinctions have been ob-
scured to a large extent, by the curlal. characterization of function
in many casecs as "quasi-judiclal',or by oronouncement that the tri-
bunallwés under a duty to act Judicially,i.e. in accord with the
dictates of "natursl Justice", while acknowledglng that the functilon
of the tribuna® vas - riwarily administrative.
tgnite the foregolng,nowever, the distinctlon today stilll
pospesges conslderable gignificance, and a court would have more
than a 1little intrepidity 1n permitting certiorarl to run after
making a clear finding that the functlon of the tribunal was purely
administrétlve,esnecially where the matter 1in resvect to which t?e
appllication has been made is not a substantial derogation from
"natural Jjustice",( 1n which casge, the court would v»nrobably say that
the tribunal was under a "duty to act administratively'.)}

Agide from the question of the an»olication of the remedy,
the acknowledgement by & caurt that a tribunal proceeds admlnistra-
tively has the effect, as we shall see, of hardening the mind of the
court towards contentions that the annllicant has been denled the
right to cross-examine, to have doeuments.prodqud, to recelve
reasons for the decislon,etc. _ .

In the third place, the distinctlion is lmvorsant 1in
some cases 1in rgapedt to ascertailning whether the body under review
is a "court" within the meaning of 8.96 of the HNA Act.

LY
- There has beseh oconslderaole gqontroversy as to whether
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the functlons can proverly be diatingulshed at all. Prof. Robson,at
p.I4 of hiéwLaw and Administrative JusticQZ states " there Aces not
apvesr Lo te any conclusive tcst by meane of which Judicial achlvi-
tles can be Anfalllibly distingulshed from administrative activitles.’
And zgsin, "at one e of whe scale, Juiges are making ce¥ta1n deci-
slons unijer conditlons and oy.methods which we c¢an clearly recognlze
as belng of a Juuiclal character. At thé other end of the scale
publlic ofrficers are persorﬁiqg other acts markei by egually distinct
feaiures of tnelr cwn; and these we can call sdmlnlstrative runctionaqgfﬂ
) ihe fact that such an able csommentator refers to "diatinet
featuréa of their own'' shows the comp]eiity of vhe problem. Prof. Rob-~
son ﬁ}lustratea from American decislons the ridloulocus results that
méy aécrue from Judlcisal attemots to resolve the problem. In Aldbanma,
Massachugsets, anl Mlchigan, the courts have held that the actiqn of
conmisslisners of highways or of clty coucll 1ln laylng out streets 1is
Judicial. In Maine an? New Hampshire, the same act has been held tq be
nori-judicial when performed by the selectmen of & town, but Jjudilcial
when Jone by a court uf Quarter Sessions! (i) _ i
0 .M. Gordon gtateas that the courts have never acknowledged thelr
failure to find a satisfactory definltlion of Juileial proceedlngs, but
have "to some extent atoneax for thelr fallure by ignoring the oniy
definitions that they have heen able formulate, and have thus escaved
furthsr canfusion at the price of conslistency." ‘
vr. Jennings, the noteo rnglish Constitutional authority, in
thé*Luw and the Coustitutlon?'writes," stlll legs must it be sassumed
that it is possivle to distingulsh by analysis 'leqiglativa from
'executive' and ' Juiiclal' vowers. Montesquleu made no nice sistinect-

ion and nome of his successoras has been more succesgful 1in drawlng

them. It 1s acceovted by a large body of expert opinlon that they

- AL
cannot be Grawn. “~

a

(I) Most continental theorists e.gz. Zarre de Malverg in hils "@Qeorie
Generale de 1'etat', tend to separate the "formal doctrine of sepa-

ration of powera from the “"material'. In the formal the functlion is
Judicial if it is exarclased by Juiges; 1n the matﬁpial 1t.&s Judieial
Af it falls into that class by 1ts very nature. materlal character-
1stic of< judiocial functions has been held to be a diapute between two
parties. Courts however deal with a number of things that are not dls-
putes whlich are glven to Judzes because of votential’ 11tlgatlon.



He goes on to state that3ié ie poasible to distinguish certain
charaocteristics
of various classes of functlons that makes 1t desl-
rable that they should bhe exeraclaedl for Iinaetance, by the jJjudiclary;
but there 1s no single characteristic or grouovs of characteriastics
to enable a leulisglsture to determlne whether that function sﬁbuld
be assigned excluslvely to the judiclary i1e. "Judicial fuﬁction".

The Committee of Minigtera' Poweras were of the opinion ,
on the other hand, that functions may be dlstlngulehed with a
ressonable cegree of certainty. Thelr findings in thls regard will
be conslidered shortly.

Tr. G.Ks Allen testifles that the "dlfferentiation of
functlonas, slthsugh not entirely satisfdctory from a asclentifioc
standpoint, forms a workable guide in_practlice:' Our conclusion
18 that the distinction may be made roughly in theory, and that,i?
the orinc%nlea lald down are consgcleniously adhered to in practlice,
a“felrly coherent body af law might pe bulli thereon in time.

As to the efflcacy , to date, of the silstinotion netween the func-
tions as a"workabule gulde", the eviaoence dlscloses that ‘the persis-
teat refumsal of the courts to formuléte clear anid loglcal rules and

to adhere to them , has resultei iIn a bewlldering morass of confusion.

J .

2. Administrative Tribunals '
The functione of an adminietrative tribunal were Jud 1c1a1‘§
recognlzeJ a{ter vears of obscurlty, vy Masten JA, 1n re Ashby I934
OR 42I. "fne distingulehing mark of an adminlistrative tribunal 1is
-that it possepaes a comvlete, ansalute, and unfettgred ciscretion,
and, having nc fi%ed standards to follow, 1t 18 gQi%?d by 1ts own
idead of wolicy snd expediency. Hence, acting within 1its own orover
province, ani ohsgerving any procedural formallties vpresorioed, it
cannot err in substantive matbers oecause there 1s no standard for
1t to follow and hence no standard to jJudge and correct it by."
Bearing in mind the foregolng descriotion of aimlnlestrative
tribunals let us)\ examine brliefly, end at random, the terms of
statutory grants of authorlty to a numoer of Ontarilo boards and -
agegéleé. . S i
Let us examline the dilscretion that the Ont. Leglslature
has seen fit to entrust to the Wo;kmens' Gomnenaétioﬁ foard under
the provincial statute of the same name, belng R3O0 I950 c.430. <

8.8 orohibits entitlement to
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dsoecnients not resiient in Canada (with a stated exception). 5.8
<

(2), however, mays that "notwithstanding'ss.l the Bomrd may award

such compcnsatlon...ag may be deemed prover... S5.10(2) sete out
the right of a princlval employer to reimburasement from a contrac-

tor to suech extent as the 3Soard findas the contractor would have

teen liadble." 8.II oprovides that, where the emvloyer 1s carriéd on
the payroll he and hils fependents are entltled toc compensation to be

fetermined by the salary or wage which the Joara deems reasconable.

—

8°26 vrovides for advences where the Board 1s of the opinion that
the interest' or oressing need warrants 1t." Unaer 8.32(I) the em-
vloyer may be requlireid to vay the c:pltal sum in case of permanent

digabllity, 1in such sum as in the "oard's ovpinion will pe sufiici-

ent, with interest; ete." S.%4 provides for provision for funds

to nay increasei comvensation at such time or times gg the DBoard

may deem moset equitable amid most in accoriance wlith the princinles

of thilg Act,etc. " S8s.2 states," where, by reason of 1limitation of
legal 1labllity or other cause, the “oard zeems 1t enequitable or

inexpedient to apply s=.XI, the Board shall have vower to exempnt the

Bame_accordingly." S.36(2) stipulates, "Where in_the onlnien of the

Board, the furnishing of further educatlion anneara aivisable , the

Board may, in its discretion, extend the nerilon,ete."” Ss.4 states,
"A monthly allowance may ove pald to a foster wmother....she 18 enti-

7£1e3 to compensation in a manner that the Board neems gatiafacborv.?.

By &8.(I0) comnensatlon may be given to others for the benefit of

c*1ldren” where the Board 1s of the on»ninion that for any ressgon ,1t

18 neceasary or Jdeoslrable that a payment should not be macde -"irectly
to its mermnt..."

The above ilnstances have reen nicﬁed hanhazardly from the
statute. lhere are numerous other 1 ced where the Roard has
been vested with Mr.Justice Mastenm'wlete, unfetﬂztered” Ala-
wrethkon. -

.

What, then, is the poBition of a ﬁerson affected by the
provisions of this astatute who cdeemsg himself aggrieved by a decslon
duly made in pursuunce of the authority gilven by one of the fore-
golng sectlions? True, the court may look to see if the Act as a
whole offends the constitutional princlples set out previously in
this vpaper; it may look to sece whether the tribunal had made a

declsion which the occasion called for l.e 1in view of the situatibn

o



—
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thal a2ctually oxlsted and with vhich the trlbunal wern in Tacl
oranerly selzed under the etatute. Hovever, the conplaint nust
usuclly be that -the tribunal exercised its discretion " wrongly"
ar impro;Z:iy, that it acted ageinegt the evidence, that it scled
cepriciously, arbltrarily, or unfairly. Where is the "objlective
shardae2-d" An tne foregoing stztutory provisions by which a cnurt
may asceriain wvhether the tribunsl has properly exerclsed Ats dla-
eretlion? Under ss. 10, for exsmple, a varent who hasg bheen derrived
of the allowance in favour of his or her ochild, goes to a court of
lav on cerliopard, claliming that he or she ia a zultable parent,
ths{ the funds ara safe in his or her nands (look, haven't I made
a million dellars on the stock market?), and that iLhe Board musti
have acbed unreasgonadbly in teking the funds from his hands and
£iviug, them into the care znd custody of Unoclae X? Whet solece can
the court give hiwm, confronted with the " complete, uniebtiered dis-
cretlon of the Doard?..."where the Board 1s of the opinion Lhat for
any reason, eic,?"

Anothery example of an Ontaric Btetute should suftice o
1llustLrase adequatoly the natuilre of administrative dlscrellion. Les

us louvk briefly «abt the Ontario Liguor Llcence ‘et HI0 IQHO0 e.2XT.

8.I" provides, '...che Board (may make such ordere as 1t mey deem

proper, c.e', and,

vhe Bouard may glve such dlrectlons and isgsue
suc: cortifleates as 41l may dean proper or as may be necessary or

inecidentai Lo the exercles of lue powers.”

e

(I) Workimeng'Comnensation Boards of the wvarinus nrnvinnca woald
appear al first asignt to 3atiesil®y a vreronderance of the reyuircments
86t out by Jr. Justice Masten. Howevar, they rule in respsot to
clzing nade ny Widividudl s agalnsl The insuresnce fund uarnd so are
exerclsing a funotlion nreviously diascharged by covrita of Law: olso,
the oniy nanser Aln walel they can orovide toxr the fuiure, 1ls Ly retting
assesssuent rates; the memhers, -in common with the Judiclary, are eppoln-
ted for 2 flxea berrnt vwilk securlity of tenuvre, may (ward cusls, moke
thelr cwn procedvral rmles. !

The Cuebee Beord was held tec be an adninlst:istive tLrillunal
in the Slunecec Case. "The Commission was not 2 court Ar the nroper sense,
but s «dministrative voerd Lecking meny of the powcr's of eourtc,as
well as many of their dlstinctive attributea, and vossessing ceartain-
powers sucsy as bthuse ol revislng its own doclslons and of sulng Tor,
gaiounts due to the fund by employveee which ware foralgn to the idea of
a court.”" It is of interest to note th-t the distlnctlon nude was solely
between courts and adminlstrative boarde, Judicial bodiles werec not
gonaldered as oenviviee in any way dlssigllar from courts of law, nar
d1d the court apeak of the necessity of acting Judloislly, or claesify
the Tunctiona as gquopli.-judiclal,

«L


http://An.oth.er

b,

S.I5 states "where in_ the ovinlon of the Board any of the relevant

¢ircumstances relating to any application heard before it heve al-
terqd or new evidence in connectlon therewlth has become avalilable
the Boafﬁ may révlew any order made upon such appliecation." S.I6
provides that the Board shall have power to enforce the attendance
of wltnesses and the product}on of documentg, but that priviieges
oxr the provisilone of the Evidence Aot may not be claimed by witnesses.
8.I7 permlﬁs the Board to make such Anvestligations as " 1t deems
expedient for the due adminintration of the Act even into the "affairs
or conduet of any person," and permits selzure of documents, records,
etec. needed for the investlgation. 8.20 provides that the decilsilonsg
orders, and rulings of the Board shall be final and shall not be
questioned, reviewsed, or restrained by injunction, prohibition, man—
damus, quo warranto, eto. (I). 8.2I provides that licences may be
issued in respect to s number of classes, and establishments. S5.2I(3)
allows’thé Board to restriet the number of llcences or any class of
.Iipenpes Assued in any ocapaocity.

The only restriotlion the legislature has placed on the
power of the Board to lssue liceners i1s the express prohlbltion
under-ss.28 and 29 which have very limited aprlication.

Agaln, what power cén a court hgve. in the face of the
Toregoing provislons, when confronted with an applioation that the
Licencing Board has made a "wrong" deécision, has "improperly exsrcised
t1ts discretion'"? Where i1s the necessary '"objecilve standard" against
which to assess the "correctness" or "Ancorrectness" of the verdlct,
or even whether 1t was motivated bysheer malice? That fha Board was
aoting unrezsonably? But, by what dtandard it is repeated, i1s the

Board acting unreassonably? By the standard that the tribunal has handed
down different verdicts in identical or substantlally the asame pre-
wvious olroumstances? Bult, of courge, the tribunal is in no sense

bound by its previous decisions. It can, in erréot, ignore precedent,

() 8.20 is similar to many other express prohibitions against judiocial
review ocontained in an inocreasifig number osstatutes. The courts circum-
vent the provision in praotice by the argument that 1f a statutory

body aocts beyond the Jurisdletion conferred by. the statute, the. statute

cannot apply at all. In other words, the inferlor body can never deter-
mine 1ts own Jurisdlotion.
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It acts on pollcy and expedlent which are ever-changing in theilr

lmplications and ramifications. As stated the statute nrovides no

‘standarda. If the etetute.maae the exerclse of the‘dlecretidn de-

pendent'upon‘the-observetion'of’oertain conditlons precedent,

’upon the compliance'with stipulated procedures, it'would be a

different matter, and the court would feel itself justified in

-,1nterfer1ng to lnsure that the coniitions and procedures have

a—

been, obeerved in arrlvlng at their deciaion.'

BUt an epplicant on certlorari complainlng of an

:unreasonaﬁle'deoieton, is, in essence, aeking the court to apnly

1ts own discretion .on consideratlons of policy and expedienoy 1n
arriying at a reaeonable ueoieion, in eubetitutlng,ite.opinion
for-that of the legislaturemacting throﬁgh its duiy>const1tuted
bojy,-‘ - : | " . . . : | . . | ‘
L The‘Qggje is eet.np.io Qeei_ﬁith e eneieeteme#ter>

‘usually of a technlecal or semi-technical nature with which 1;5

personnel'ere'peculiarly eompetent to dealﬁ It acts usually 1n-

_:eoneoioue'fnrtherenee effaome 1egielati§e scheme with the epirii_
‘fand tenor of which 1t ‘is’ oartlcularly well acquainted. A'court of
-1aw on the other hanﬂ 1n arrlving at a deolsion on the partioular
'subJect—matter.:will by trainlng and 1nat1nct and the 1ntr1neic' .

Lnature of 1ts oustomary funetions, apply. objectlve conslderatlons

‘—

baeed on 1egal reflnemente and - oreoedent a prooess obvioualy at

varlance with 1eglalat1ve intent, otherwise 1t would have ‘been

obvious that the courte would have been charged’ with-administering_
the subject-matter in question. If a Board 1as authorized to make

-an order by atatute,ﬂ'on such grounde as it deema expedlent" how

can a court state that the Board did not "conslder expedient" an

order that 1£ had expressly made? The anomaly is too obvious.
Where a statute glves an unfettered and complete dis-~

oretion to a tribunal, 1. 1s obviously unﬁer no obligation to

grant applicationa made thereunder, even though the applicant B

‘fqualirications have sstlsfled statutory requirements. An applican&

ror a 11qor lioence under the Ontario Act cannot come berore the

'Liquor Lloenoe Board and aay,'"I am an upright cltizen, over 2I
' nay my taxee,vhave never been convicted or an 1ndictab1e orfenoe,
“have held a’ 11cence before and never hadd a. complalnt regietered
_against me or my eetabliehment etc.'.and then, clelming to have .

5sat1af1ed all requirementa etatutory, moral » €equitable, etc, demand



a llicence as of right. The apvoliecant, 1n effect, 18 requesting
the Board ,on considerations of pollicy and exvedlency, to exer-
clise its discretion in his favour, and grant him the privilege
of a liquor licence.

From the folldwling innocuocus-looking provislon of the
Manitoba Companles Act, the Court of Appeal of that provlinoce
were able recently, to read an absolute dlscretion on the part

Ho e oo by
of the Reglstrar of Companies. S.I29(3)“No oc.-operative corpora-
tion shall be created under thls part wilthout the aporoval of the
Registrar nor shall any by-laws be filled ...untll he aporoves
thereof." The aoollicants having satliafied all the statutory
qualifications, were refused inforporation by the reglstrar
under the foregolng provlslon on,}he avparent grounds that none
of the anvnlicants was a farmer, and the projected business was
Intended to serve farmers. The Court sald the Reglstrar could

refuse incorvoration on any grounds or on no grounds. (I)

Under the UK Licencing Act Justices could grant llcences

-
A

to "such pérsons aé they....in fhe exerclsese of thelr discretion
think f£it and ovroper." How can the worthiest apolicant, having
fully satisfled statutory qualificrtlons, demand anmlaaﬁgdor
the tribunal as a right?

If then, an administrative tribhnél has absolute dia—
cretion to refuse grants of varlous kinds, then the grant could
not; in any case, be a suosisting or pre-existant right. When
the tribunal acts then in making the requested grant, it, in a
strong sense, "createn'" a right, 1n the meaning that the grant
is usually good as agalnst the world at large, ana the revocation
usually lies with the grantling tribunal an: then, sometlmes,only
on stloulater statutory groun.s.

Similarly, 1t 1s true to say that an auminlstrative
trihunal "imvoses obligetions'". The Ministér uncer the Onsarilo
Puvlic Works Act.may, without consent of the owner, "enter upon,
take and expropriate lan3i he may deem necessary for

(a) the publioc purposes of Ontarilo,or

{b) the use or purposes of any Fepartment of the

(I) Poilzer v. ward 1947 &4 bLR 316. Dlscussed at length post under
"Natural Justice"
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Government thereof.”" (RS0 ¢.323 8.13)

The Ontario Milk Control Board may, by 8.5 (h) of the
Act hy the same name, prohlbilt distributors compmellling or induoc-
ing omroducers to invesat money wither direcectly or lnauilrectly in
a dalry ovlant or equlpment in order that sueh ovroiucers may obtain
or retaln a sale for their milk." They may under {(e), "prohibilt
& progessor or distributor from terminating the purchase of milk
Tfrom a prodjucer or a prcducer from terminating the sale of mlilk
to a vrocessor or diatributor without Just cause.". Under (r),
they may enter upon and inspect any land, placse, etc. of any
transporter, processor or 3istributor.”

An exprooriation oraoer unacer the Pubiic Works Act
samounts to an ilmposltlion of an oblligatlon of the strongest kimd
Interfering with the age-old sanctlons pertaining to the invio-
lability of a man's real property. An order under the ‘above-goted
gsectlon of the Milk Control Act also 1mposes an obligation of a
wost stringent kind interfering in (h) and (e) with freedom of the
subject to contract,an imoregnable common law right, and under (f),
with the traditlonsl right of the subject to bring a trespass
actlion even where a blade of grass aon hils realty has been pressed
down by the heel of an interlover. These are two lsolatea examples
of thousands that may be cites from the statutes both provincial
anid fe‘eral, which indlcate the extent to which aamlinlistrative
tribunals do in facot "imnose obligations'" of a iegal nature. Tﬁere
16 no 5ergoation from thls concept 1in the fact that the legiglature
in these cases looks to the common weal, the 'greater gooa''of the
community, at the exvense of tradiitlional comm>n law rightsg.

From the two concepts Bo cursorlly examined above,
i.e. that adminlstrative tribunals oreate rights and im»nose obli-~
gatione, 1n Jdoing so either lignoring or overrilidlng non-statute
law, 1t will immed istely appreclated that the functione of these
tribunals are ‘primarily legislatlye‘1n_charaq&?r. Indéed,it seema
at last, that there 1s wldespread recognitlon of this phenomenon
both by courts and Judiciql writers. In fact, the general tardlness
in aporehending this fact, 15 largely resp&nsable in tﬁe writer's

opinion , for the obacurity, and confusion so long attendant upon

-

this entire sublject. . ) . . ) -
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Within the 1imlts deslgnated by Parllament or the ovrovineilal
legislature,an administrative tribunal is a "miniature Parliament”,
carrying out delegatei leglisletive powersa, creating rights ani
1mposlhg obligations. As Professor W1llis polnts out 1n hip art-
icle "Brhree Approaches to Adminlstrative Law", {(I936)I UTLJ,
"English administrative law alasc affords many examples of hodies
which act as Parllaments in minlature. The Minister of Health
approving a clearance orocer under the Housing Act of I930, the
Boarad of_Education avproving the compulsory acquislition of lana,

a Milk Bomrd fixing a rezlonal prlce for milk under the Agricul-
tural Marketing Act of I93I, all owe thelr exlstence to the prin-
ciple that governmental work shoula be entrusted to those bodies
-whlch are most fitted to carry it out."

For some time, recognition that administrative tribunals
really legislated was opscured by the widely-held bellef that
leglelation must be of general annlicatlon whereas the decisions
of admlinistratl e tribunals were only awalicablg to speclfilc ]
cases, This proposeition 1s easlly rebutted, of course. Many admiln.
tribunal s are aythorized by statute'po make oraers gnd reéulations
of & permanent or s mi-permanent ﬁlnﬁ which of course operate
prqspectively over a large general fileld. On the other hand,
private acts of Parllament usually have a wery speciflc apolica-
tion. The grant of a bank charter in Cansda requires a private
aoct .of PaEliaménﬁ. ""owever, there ig notning to orevent Parlla- .
ment from passlng an act setting up a Boari with power to grant
bank chartere. Woulﬂ then, the orcers of the Board avoproving -

a bank charter be any less legilslative in character than if thg

had , as oreviously, heen made by speclal act of Parlliament 1itself:

An examnle in oveolnt 1ls affordiea by the history of
115hting authority in Englani. Until 1882, a company deslring to
launch an electric supply project required a private act of Parli-
_ament. Thils rgqui;ement was modifiled by the Eleotric Lightling Aot
of I882 which auihorized the Boara of Trade to arrange with the
private entrepreneurs, the condltions of an oraer to be lssued
By the Boari, subjeoct to approval by Parllament by private act.

The Aot of I9I9 provided that a mere Parliamenatry resolutlon
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could confirm a varticular,specific order granted by the Electric
Commissioners.l.e. the Commlissloners now 1ln essence authorlze an
electriclty utity, such authority having previously been reserved
Parliament 1itseelf .

IIn the U.3. 811 money claims against the U28. were at one
time the subject of private acts of Congress; most of this work
has now been delegated to other agencies,"...insofar as rule-
making goes, sll thls type of activity of Federal administrative
agencies 18 work that congress could do 1t 1t had the time and
deemed it wise to do it." (I) Similarly, the U8 Employees'
Compensation Commlasion insofar as 1t pald benefits to Federal
emvloyees, was an administrative agency '"dolng what Congress
forjmerly 4814 -by privéte acts." ‘

Having now arrived at a number of conclusions as to
the nfiture of administrative oowere, we turn next to the function
with which ajiminlstrative powers are usually contraste#ie. the

Judlicial. .

3. Judieisl Function

From a substantial number of declaicnae of the cournts,
a comoosit e definition has been devlsed,l.e. " apronouncement,
finding, or orcer, hinding uoon the parties concerned ana im-
posing a legal obllgation or 1lisbillity, or otherwise affecting
property or legal rights of iniividuals." ( ..My CGoraon 49 LQR).

Mr. Gordon asserts that this defintion 1s of wvalue
solely in distingulshing between acts that are jJudlcilal and
acts that are "minlstgqrial"”, a ministerial act belng one performed
in the executlion of a Jdeclsion made by a tribpunal whether Juilocial
or administrative, in relation to the rights and liaocilitles of
the subject. A juilolal tribunal cond emnse a house, ani then lasues
a ministerial mandate,l.e. a warrant toc the officers charged wlth
executing the orjers of the trihunal, to pull the house dotn,i.e:
a ministerlal act. A minlsterial 6rder~1s characterized then by a

—6 '
(I)Read and MacDonald "Cases ani Materilals on Legilslation'.

E}
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ocomplete ahsence of discretionary powers, and is executlve or en-
foroing by nature. 1 I).

The eerly decislons, almost invarlably dilfferentilate
between "Jjudiclal' and "ministerisl!. As "ministerial' functlons
preclude the exercise of disoretion, the distincection came o be
that discretlon was permitted in bodles other than miﬁisterial, add,
as these bodles were invariably characterized as "judioial" the
assoclation of "discretion" snd "judieial" took wide root. When the
p henomenon of administrative phards came on the scene, the traditional
digtinetion ap ears to ‘have been arplied, adminlatrative being
assimlilated wlth minisgterlal. As we have seen in examining the nat-
ure of sdminigtrative tribunals, thelr very éesence was the breadth
of their discrsetion, so that the fallure of the courts to identify
correctly the nature of the new bodles was bound to have the most
unfortunate results. It is silgnifiocant that, even very recehtlf, ~—s
we have seen a Quebec Superior Court characte izing as judicial the
function of a certaln tribunal on the ground that it exercised
"discretion'. (&)

It was clear, then, to Mr, Gordon, that the composite
definition prefaolng thls seetion was wrong insofar as 1% dlstin-
guished only between ministerilial and judloial.

(I) In R. v. Simpson (IZ80) 20 NBR 472, 1t was held that the issue of

a warrant by a municlpal authority giving power to sell the realty of
an assessee under the NB Tax Act of I877, the person not helng resident,
where the asasessment ls made after an exerutlon where the person resi-
ded had been returned unsatisfled, is not a judioclal but a miniasterlal
act only. The test to be ap~liled, sald the court, was whether the Jjudge
was entltled to withhold his assent or not.

The Canadlan Temperance Act of 1886 authorized fines for certain
statutory breaches. An order in counocilli of Nov. IS5 I88G proveded that
all Fines g#nd senaltles recoveredcunder the Act of 1886 were to be pa&SP
to the municipal treasurer; the Provinolal Liquor Licence Act orf 1895
provided for the annointment of liquor inspectors. A munliolpal council
directed that, should any vperson other than the Ainspector, Llnstitute
grooeedings agelngt any person other than for a vliolation of the Canadg

emperance Act, on payment of any vpenalty rccovered with céosts of proge-
oution, the zosts plus half the fine should be pald to the successful
prosecutory. Held; this wag not a jJudlclal procesding as 1t lacked all
the edsesential elements of a Judicial determination of a Question or
right of parties; 1t was a minlsterlal or leglsl-tive ekercilse of
suthority. It As an interesting question to determline whioh function
wans the most anposite to the case: 1f the view 1s talken that the legig-
lature placed s duty on the munieclipral councll to set up some procedure
to dispose of fines, it mlght be termed ministerlal to that extent, but,
determining the question would mske the primary functlon leglslative or
adminiastrative. Note the agsimllation o ministerlal to legislative
{unotlon by the ocourt! . " - .

(35 5 =
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However: the definiltion, insofar 4s 1t purports to cistinguish
between Judiclal ana adminlstrative functions, 1is clearly wrong,
agccor'ing to Mr. Gor-ion, as the function inherent in "imvosing
an obligation or lia"ility" oé/;I;ing an order "affedfang righta"” 1is
definltely a.iministrative an? not jJuu iclal. Insofar as the definition

can be read to mean creating rights or 1liabilitiles"”, there 18 no

doubt that the “efinitlon 1s completely innacurate. There 1s, of
course, room for argument that the declslions from whilich the iefinil-
tion was compounied, &¢i1d not intend the'imposition” of lianillitiles
to mean the '"oreation” of liabilities, ana, a fortlori, that they
di. not import a denotatlion of create" in respect to the "affecting'
legal qights. The writer himself 1ln the precedling sectlon cealing
with "a_ministrative tribunzls'” used the word "Aimpose" ag synonym.us
with¢oreate:}out ag I have Just stated, there 1ies conslaerablé argu-
meni agalnet such a comstructlon,and against such a loose use of the
word. Let us examine ‘the alternate meaning, and see 1f we can ascer-
tain whether the courts intenied such a llmiteu usage of "lmoose",
‘and,a fortiori, whether they intended that a decision " affecting"
legal righta shsul. be réad as a Jeclsion "creating” them.

Righte or oolligations, 1in legal theory, are , of course,
in esese, and a court merely ascertalns anid Jeclares such rights or
obligailons in a ju icial finding or wronouncement. A person has a
-legal obligation in esse to restrain things growlng on hls property
from soreaiing beyoni the confines of hls »remises. Although thils
is a vpre-~exlatent ooligation, 1t 12 not impoges on him until his
irate nelghbour has obtalnei a Juilclal Zeclar.tlon of this fact,

® baokei up by the threat of placing the executive machinery of the

court in motion. That the obligation or dhlability mustlge pre-exis-
tent or in ease anterlor to the onronouncement of the court 1s in-
contestable. A court could not prohlbilt " a processor or distribu-
tor from terminating the purchase of mlilk from a producer, stoc.?

A Ain dergoation of that person's freedom to_contra#t,or "enter upon
an< inspect lanid of any progessor,etc.”" in ﬁerogation of hls right
to bring a trespass actlion. These obligations are expressly "crcated"
by an administratilve trivunal acting under statutory authority. The

use of the word "imnosing",then ooul. be the bringing ‘home, the

declaringﬁ O;LL,ore-vxlstlng right then, anus not the creation thereof.

Similarly, Gordon lmports 1nto that part of the definition
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"affeocting legal rightg“, the curilal venotation of "creating'
rights. Priwma facle, though, "affecting" legal rights, means
"relating to" o>r "concerning" legal rights. The tribunal would
consglder the problem lnvolving pronerty or legal rights, ascer-
taln them from precedent of case, and make a finilng or ordfer
“eclaring or apnlying themil.e."a finding, pronouncement,or or’ er"
"affecting?, "doncerning",or"relftlng to" legal rights or pro-
verty.

Mr. Gordon cltes three csses iIntendei to show the
fallacy of the definition, basedfgéon tis resaing that the
"oreation" of righta ani. 1labilities are involved thereln.

In R.Local Gevernment Boara I902 2 IR 349, the'Board
revlgej the msalariea of public officera. Here, theilr change of

.ooccupatlon har alrealy changes their rights by statute. The

court was therefore not creating a richt or liabllity, yet thils
cage ;ad been cltes for the proposition that courts impose
1llabliitles, ani affect legal rights, as contd ned in our
omnibus Jefinition. Two silmilar type cases cltei as authority
are also attackei by Mr,Gorion. Iﬁ Everett v. Gbirfiths Io2l
I AC 631, tﬁe letention of a 1un$tic wase orasered. The orcer
was made opursuant to statute, the Lunacy Aét, an: his mental
condition which satisfled the statutory requlremenﬁs. The court
3449 not impose an obligatlon. In R.v. Dublin I878 IR 37I,
porporation.runds were ralséa by a rate; thg rate was jJutifield
by the obligatlon of citilszens to proviae ﬁecessary corporation
funéds ani tbé rates were fixed accorcing teo fhe legal responsi-
D111ty of each 1ndividuasl. In ncne of these cases was a right
taken away nor a liability imposed (1in the sense of lecreated" of
coursae),ani so Mr. Gorion dlscredits the definition.

In any event, 1t willl be agreed that the definition
‘has no utility as a basis for diatinctibn between judicial ani
admiﬂigtratlve fundtlons. If it means that righta and'llabilltiei
are oreated by Judlelal bodies, 1t 1spolear1y'wrong, as we have
'Been that courts,at least in theory merely ascertain and declare
pre-existing rights and llabilitles. If 1t means that liabillitles
are lmposed, ln the sense of declared and enforoced, 1t }s correct to

thafdextent; but Ansofar as it means that a Judicilal pronocuncement

"econcerns" or "relates to" legal rights and property, it is value-~
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leas as every pronouncement of any body Judicial ,acministratilive,

or even ministerial, affects legal rlghte ani property, adminlstra-

.tive .a fortiorl in that 1t creates them

The rollowlng 19 the definltion of Ju&icial powers
aaopted by the Gommittee of Ministers' Powere (v

"A true judiclal decision vresupvoses an existing dig~

pute between two or more nartlee and then involves four'requisistesg

I. The presentation (not neceeearily oral) of their
case by the oaritee in the dlepute' '

2. Ir the disoute between them is a questlen of Zact,
the'aecor}alnment of the fact by meane of eyldenoe ‘agduced by
tee‘perties to the disnute and often wilith tpe assistance of ergu-
ment by or ,oh behalf of the parties on the evidnce;

g . Ifr ﬁherd;apute between them ‘ieg a queetion of law, the
] eubmiesipn of legei.arguﬁenh bﬁnthe parties'~“\ ,
| | 4. A decision, ‘which disposes of the whole mateer by a
_finﬂing upon ﬁhe facts in’ diepute ‘ahd an aoolicetion of .-the- law of

the 1and to the facta gsofound, - 1nclud1ng where required a ruling

upon any dieputed question of law."

E]

Subetantive1y; "then, the requlremente'are, I. an ex;stlngi

flepute, and 2. the aoolicatlon of the "law of the land” to the

facts»QO'found The remainder, and, 1n ract ‘the bulk of the deri-

‘nitlon 1s canoernei with matters of procedure. The nature of a func-_"

tion ‘can hardly be sald to erend upon tbe attendant procedure,

. and' the defihition to that extent, 1s baeed'un‘a>pure1y "formal"

dlsﬁlnction, loglocally uheouna_and bracticelly‘unworkable..Of'the
suhstatilve requlrements, we will deal at length with 2,"the aonli-

cation of the law of the land? under the heao&ng “_isecretion" post.

ey . _)cdﬁ—aw
In the meantime, we wlll concern oursel ee\with "an existing

dispute between parties,'the major premiee of the foregoing.

H&e—;ud—te&:&i——ﬂi&net-ion——q Lis Int.er Partee

Firstly, the proposltion that a’ disnute must be an
"exiating' one,wilthin the terme of - the foregoing definitlon s

reqiree examlnatlon.

Courts are charged with 8 coneiaeraole number of dut—

iles whlch do- not involve an actual uiapute at the time, but which

‘have been gilven to the. coun&ﬂ_hg_auae of the raot that they are
(II (’M {AM\,' HoGO P93%, HM MMAI ohfrf«/pu
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ipr&nqipiea as if the matter with which it 18 selzes

&4,

potentlailx litlgous.e.g. the appointment of further trustees,

administering trust funds, the appointment of guarsalsns. There.

appears to be no good reason for limiting the. ceflnition to

exlsting disputes, ms the courtas' déclsions in these matters

..qfé-aut1v5teé e%‘the samg conslideratlions and follow the same

were actually
a contested one. The Comumlttee’s definition would nerhap§ read
more.reéliiaticaily‘lt 1t read é "dispute or nﬁtehtlal,diépute,“

' - Some Judlcial wrlters malntain that the exlstence of

a Jiapute real or- anprebenmed 18 not a valld créterion for the

ascertalinment of functions. Dr. Jennlngs, for exampls, - states,

"in most cames, if not'all,'thefe is a potential dilspute; but
e ‘
thias 18 zqually true of those functions of administrative authq-

rities which affect the. intereats of prlvate persons or other

ovublic authorities.

it 19 euHmitteJ ﬁith great deference: that administraé

tive tfibunals,ao not 1n fact, ad Judicate upon aispﬁtea’at all,

énd that the existence of a disovute real or apﬂrehenﬁej,-gg a

o W . » 9
valld ground ror‘ﬁistinotion._The.Iie inter partes or Jispute

. between partiee; however, muBt7be glven a strict méaning-for

the distinotion to possess any valldity.

Loru Herschell 's Judment 1n in the House of LorLs in

,the Shell Co..of Auetralia v. Federal Gommlasioners or Taxatlion

1931 AC 295 gives tbe highest 1ega1 sanction to our view, anu

"aoly expounds the principle involvea. He.  helo that llcencing

'Jusﬁicéé'are nof-acblng Judléially”becanse there 18 no 1lls inté;

partes before them." The jJustices have an unfettered d;acretloh

as to whether or not the licence ought to be granted, an:i any

number of the opublie may object on public grounss aslie from

perasnal consiierations. The avollcant seeka a privilege, snc the

citizen who obJects merely 1nforms the mlnd of the caurt to

l

-'enable it rightly to exarciae 1ts 3iscretlon whether to grant

the - 1icanoe or not. If the Judge iecldes not to grant the 1ioenoe

lit ias on grounds that auch a licence woulv not be for the public
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benefit. It is not & aeclslon that the objector has & right to

have it refused. It is not,properly speaking, a determiniation

in his favour.®

-

If then, the other disputant eannot—te—s_ofivate objec—
tor, who merely ,informs the mind of the court", who 1s the other
"partes" to the Jispute? It has been mailntained that the other
partes or alsputant is the publie. Dr. Fennings states,at p. 7I,
"To s;y that the only person capable of belng a party to a contro-
versy 18 a private person dr a corporation seeking to enforce inde-
vidual rights is to advocate a conception more fitted to the Ig9th.
Century than the 2§kh. We must now regara theoublic as very uefin-
1tely a varty to.certain ¥inds of proceeaingas, which are -ecldeu
Judiecis1lly." .

oes Professor Jennlingas mean that the oubllie shoula
be represented in certalin lssues in courts of law, because, of
course, the publlic 1ls presently representeld in certain types of
cases by speclalists who are oublic of. icers,e.g. the Kina's
Proctor (now the A/G in Ont.), in divorce proceeilngs; the Offi-
cial CGuardian in infancy aonvlications; the Public Trustee 1in
mental lncompetency proceeclings,ete. Or,is the general ounlle
a8 represented by a certain 0911t10a1 unit,e.g. municipaiity, pro-
vince, ete. to argue puclic policy before the court (+ecisions based
on public policy must a2lways reflect the phllosophy of the Junge;
ani,are, in any event notorlous for thelr precariocusness anc in-
conslstency). Agaln, a great number of cames in which the "puu.lilce"
would be interested concern dlsputes involving conflicting class
concevts. Who 18 the publie'’s counsel to represent, l1local rate-
nayers of high rates or ilndigentse, clergymen or nlght-club opera-
tors {ssy,In. Las - Vega®) ?

If he means that the "oublic'" shoulad be represented
in "judicial-type” hearings before administrastive boarids, hia

vosition 18 even more anamolous. Adminlstrative boards are_ the

publie (Bee Tynemouth v A/G 1899 AC 593.),and the publlc in the
only real sense of thp term.1.e. delegaetes of Parliament. i;oes he
contend that the applicant and the "public' shoulac be "partlies"
before a trihunal which is the publiec? Rememoer, J§.Jenn1nga,
refers to a tribunal acting judicially, and to be judge in ocne's

own csuape is a violatlion of the first rule of equlty an.! pusllc

~
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morality."

A dispute between parties involvea a confllict of op-
-
posing "rights”. But administrative tribunels do not glve effect

to "righta",as we have seen, but grants privileges or '"imposes”

obllgations or liabllities ,on conslderations of nublic exvediency.

True disnutes, or conflicts between onvoascd existing ''rights' Aim-
Plythe ascertalnmnet of those rights by analogy from precedent
agai&st the oojJectlve coriterlon of the law. %efore an aiminis-
trative tribunsl then, there is no 1lis, an., as we have seen,

no partes, 3efore aoc ourt there 1is a disovute or potential dlisnute.
This, then,we take to be the first dlstinction bpetween the Judleial

an: administrative function. (IX)

e Juiicial —)Uiacretion

Ur. Robson 1s extremely critical of the Committee's 1

"almost naive'" propensity to envisage the "lsw of the lani" as
a comnlete perfect structure ready to be avpllesr to any controv-
ersy lmmealately At arilses., When dli the Chancery aiscretion be-
v

gome truly Judlclal? Tild not the House of Lords do preclsely what
it "thought best" to do in thi Taff Vale Case, or in the "snail in
the bottle" capse? "Have not the common law and equilty been develap-
ped to an enormous extent »y the jJjudves aolng what they 'thought
best' ?" 'le continues,”It is obvious that the degree of discretion
avaliable to ac judlicating bodies varies greatly between dlfferent
classes of cages and different bodies: in some cases the House of
Lorae has almost comnlete latutude to do whatever 1t wilshes, sub-
Ject only to the need for maintaining the corpus of the law coher-
ent and consistent: the same 1la true of all courts, whether civil
or criminal, anz: also of administrative tribunals. The notlon that
a government trtbunal 3is free to follow any vwhim of the moment
und er the guise of calling 1t *volicy' 1s too ridlpulous an as-
sumotion to call for serious oonaideration

It is enlightening to note that Articile III of the “US Constiltu-
tion 1limits the jurilsdiilection of American courts to '"cases and con-
troversies”. Read and MaocbDonald, ‘Cascs and Materials on Legislation",
aptly ﬂefine cases ani controversies as"matters in which d court can
determine with finality the rights of adverse partles by applylng the
law as found.''The Amerilcan Suprcme Court,strictly aoplylng Art. III,

have held that Federal courts cannot be authorized to fix priceas or
perform funotions calling for the exerclse of wlde dlscretion.

-

&
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r. Jennings acopted fhe aame anproach, (ApnlI. of the Law and
the Conetitutiogb, “"In most cases, (before the courts,) the problem
18 one of discoretion. In nearly all creiminal cases, the most ciffi-
cult part of the jurisdicion 1s to determine what puhighment, 1f eny,
ie to be inflicted....There is frequgntly a dlscretion in civil casesn
as to Qhe remedy to be glven or the amount of Jdeamages when 1t 1=
deéided that damages 1s the remedy. The exlistence of Zlscretion in
the dilvorce cousts 1as so0 well known that there are even princlples
orf pélicy g8 to the way in whieh 1t shoull be exercised. The vpreroga-
tive ﬁrits, injJunctilionas, specific pefrormance, an: other equiltable
remed 1en are termed 'discretionary' *. .

Serious objlectlion must be taken to the view presentei above
that “discretion" is some kind of homogeneous entity,unquallfieﬁ in
nature ani ap-olicatlion, suhject only to the Jegree 1in which 1t is
encountered in varlous tribunals,whether they ce courts of Justice
or asministrative trlbunsls. . r. Rooson nimself has dlsclosed the
crux of the dlstinction that shouldld proberly be irawn between Judle-
lal dlscretion and a:mlnietrat}ve qisc}etioh, wnen he states that
the House of Loris may exerclsde its dilscrétion whatever way 1t

wishee "subject only to the need for maintaining the corous of the

law_coherent -ani consistent.” Sarely, such a restriction on the

exerclise of dlscretion i1s not an element that can be vi-ased off as

a mere bagatelle! A body exercig}ng Juilecial pover exerclses a dilsore-
tion imposed by the 1nherént necessity of adﬁeriﬁg té precedent; 1if
the court wilshea to Jepart.r?om precegent{ 1t_musp take the consclous
responslibllity of .i1istingulshing the clrcﬁmstances with which 1t 1as
selzed froum contentions of the nartles before 1t that lientlcal or
substantlglly slmilar clr?ymstanoes were g0 Juclcate: upon previously
by a comnetent tribunal in a certaln way ,correctly reflecting settleu
princinles on the noint in i1ssue. That responsalbllity 1s a grave one,
ani one that in all but the highest court of the land, 1a sublect to
review ani the - -clogest jujicial s%rutiny. In the‘Highest courts, the
resvonsibility of overrullng vrecedent is a grave one also, and one
thatzis aporoacheis wlth the greateet treﬁinity in view of the authori-
ty that has long been accorded. the overruled .ecislon ,wilth the mosat
serious effect on clvll rights anu standar@s of coniuct tha@)pave been
diﬁlgnéﬂ to oongorﬁ thereto. Even then, 1t 1s an almost inviolahdte rule

that the House of Lorda never overrules itself. &he ocage~books are full
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of decislons which are hard cases, where the court, on every con-
sidefétion, &1gliked applylng pre¢edent, but‘did 8o because of the
prinelple of stare decisis..ﬁad an administrative tribunal,with
unrettereﬁl&1scretion,been aeize&_with fhe same factse, 1s 1t not"
19gicai-to.aseumg thatﬂthey would have.hénaej dowh_aAJecigion op'
the "intrinsic merits" of the case,on the h;manities 1nvdived,§he
abstract Justice, etc.? »

_ The compulsion of courta to be guiaeJ by urecedent 13.
aamirably nresentej by Karl Llewellyn,"lmnreaslona of the Ginncinat1 
Conference on Juilcial Precedent" in I4 U.of Cin.L.Rev. 343.

"(I) Gommon to all (of the views expressei at the Confere—

nce by the Judges) are llnes of compulsion in the nrecedents,‘whioh

to a great extent 1imit, ani whilch to a great extent control their

‘actlon. And which, to some extent, eontrol them even when their

. Judgement 1a that the caee would better be uecidea the other way.

‘prediptablé. Ana

(2) But ‘when the urge ‘of- Justice ana pplicy are clzar

'enou_ghr theytcan flnd a. dist;nctlon to_qvoij or-whitﬂié away
any precedent or 1line of precedent. o

(3) withln'llmits wide enouah’to‘snell success or disaé—
ter for a 1awyer 8 case, the Drecedents are canable of beinm swaped

as they are followed or apnlieﬂ 80 as to bring Juugement out on one

'silde or the other.

(4)_Buﬁ Bhdping is not arbitrary. Ahﬂ_‘“'b,

(5) Such shaping or 1ts non-occurrence 1is indeel larggly

(6) The Judgeﬁ who do the ahapibg; as thej“are doing 1t
;gglitb a large degree gontrolled? They feel that the Rules as they
Stand shouluy allow and do allow cnly one proper answer,'

There 1is, of course, Ao suggeatloﬁ thﬁt stare aeéiais is
8 stralght-jacket. That view aa long been dlsoretided .. There wlll be

casea where a change of rulins is daeirable or necesaary,vand where

: leglalattve actlon to work the ohange will be 1mnracticable. In auch"

cases the. ocurts should be free and feel rree to make the change.' Ana'

yet how often has 8 court ralbed tﬁe plaintlfr plea that it must follow

-precedent and hope that the 1egielature w111 step 1n an erfeﬂt a remedy?
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whilch the court 1e oresently selzed. The clisoretlon is Judicsial, )

an administrative tribunal seizen with the same facts woula have
1

no comvunctisn In gnoring precezent comnletely, no matter how

cogent ; 1lta discretlion rests solely on consli,eratlons of poliey
and exnediency: If a court of law has at one time granteus a
manzamus or certlorarl -n a& stipulate.s set of facts, a solicitor,
in advising h1l1s ellent, would feel Jjustified in informimg "im
that the court wouli grant a similar remeay to him on su-stan-—
tlally the same facta. The Jusge has discretion in the avnllica-
tlopo T the remeiy ,vut the zlscretion 1s exerélse on firly well-
established groun.s.°- Becassé an admlinistrative triounal has
granted a liquor licence to> an avplicant on the ~asis of a
certain set of frobts an. renresentations one day is no guarantee
that the same tri:unal will grent a llcewee t> another anplicant
on essentlaily the same facts an. subwmisslons on the aay followlng.
3ecause a la»our Jdelatlons _ocar. certifies a unisn as a tarralning
agent on a certaln set of reopresentatlions one ay oes not mean
that 1t must or will grant a certifiocate tomorrow to mnother
avolicant on the l.entisal or substantlally the seme representat-
ions. It can turn acown a licence, a franchise, a certificate for
no reason or any reason. It neéds state no reason ., A court of law
must givé reagons ‘for 1Q§ ecisionF.

A Jucge cannot ieclce a case merely on the grounis
tv=t the eclslion 1is soclally or even morally eslra le or a.van-~

tageous. An a ministrative trinunal ocan.

(I)The famous case of Rylanus v. Fletcher 1llustrates the point.

The .efen.ants contructe. a reservalr upon theilr lan., an uovon

the slilte chosen for the nurpose, there wus a .1lsuses a fille -un shaft
>f an svhandone: cogl mine, the nassanres of whilch connecte: wilt  the
a.joinlng mine of the plalntiiIf. Through the negligence ovf the 1ln-e-
nen.ent contractors 'y whom the worvr was .Jone, thils fact was u.lscover-
ek, an® no praecautlons were taken. Eventually, the reservoir floovued
the vlailntiff's mine. There jwas nuo neglirence c¢n the pert of the
ieft.'s, nor was 1t nuilsance, as then understo,r., since the :1anages
were no continuous >r recurrent, there was no trespass slnce the
flooding was not >irect o5r lmmeuliate., Recovery wae allowei on the
analogy of -strlet 1lablllty for cattle tresvnuams. !'ere, 1f ever, =
court was "legislating” but Prof. Prosser,statea," 1t seems clear
that the.court consgliered t“at 1t was not introiucing anythlng new
into the law. Strict llianility was a familiar thins, not only in
animal casesg,out as to Ainviaionof lani.If the water a1 broken into
vlt.'s land lame-latley uvon velnz n.ures into the reservolm, there
woul- have been a CL treapaass: 1f it hao seepeu through slowly, it
would have been a nuisnace.. 'The "legislative” character of the Jeoci.
sion conslsted 1in analoglzing the factas in lssue with those where
l1iability lay. If there hai he-n no such.thing as cattle treapass
coula the court have gllowed recovery? I think not. The-clscretion
was 8t111 judicial; the court had to find a Juiicial "peg".
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-
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they were originally wrong."

Re Gathrie 1)‘% 56 OF Log, %"Mwe ccnctrvostion, ifuteroretation,
and effect given io s.); of che «41la Act TA3I7.....hwe brcore hy Judi-
einl decision ingraoined in Ont-olo law «nd Lt Lo too Fate forr any
court to reoven the dquesiion au Jonpy fetiled and v-on whleh s many

tiltlaes depend,

From L3955 to X9UT the Onbtario Judic.tare Aect reauired
courts o follov pracadeant. Albthoagn thlg ;weovislon waie »3-0sled in
I93L, the wrlocipls 1s aorlled alth th? same rigldlty s when 1% was

r2iulred Ly stobube, on Lhe posls of "Joudiaizl azalty", M eooity among

~
H -,

Juldges", & oeale sc fundamental that every c¢osyt r2~lizes thet fallure

te ednere btlhereto scells znarchy [for the ziy-te =nd 11otillities of

Lvhe subJoat, sndl Tor the whole cystem of Jurlsprudzncs of cormon law

Juvriasdictions.

L& 4% poscible to =zsn luilave tlhae " diseresion' exeomined abow
7

rith the digseretlicon of cdminishravive tLrllpwals =sctlin under statutory
PR R

rrovislons that a2 Board may do po andé so "uvherc the Ze-rd 1e of the

~=inibtn", or "wnieh the Board nay deem agultable’ or " as the Toard

derprs most recroneble snd moss in record yith Shies ~rinetpiez f this

set,"” or " in a monnex thal the Board decaz satlefastorl”, or "where

the Baonrd considers ex-edlent " %

We recalli thet D, Jennings ststed thet 4n wost esare before

the courts, the rroblem wn: one ol Slscretion, and rreeesced to clte

the instances ot demagres, dlvorce, bhe vrrarvoegatliTe -« ~1ts, “rnnctlons,

che. {nec cuoto ut top of 1. 7). ( N - e? .
I'pe cdlaecreitdlon iavolved i thsa croes, shovphr ~Tten avbgtan
<ial, Lg nn entirely dlirercnt Lina i Clscrellean oo et et Do,

Jonnings would havse uas boliove, ac bturouzhout > Lo Lz atin; B0

~eal allate the ':AnAd or Jdlaceretion eicseclisad L, izt 1 “olte:s with

v

13
-

thnt exerclsed An adminiciucavlve procecdings.

Unéecr the heading "damages', the Cruadlarn Noridgewont cltes

cver two hundred pepcs of casce wizille nave been roporis? snd wvhioch ex-

rrass the »mrinciples Tto whilon the courts sliould - dnizie in determining

‘damazea.  In theory, in any evens, .nd Lo ¢« L. snmsont in

< NS ¢ ¥

»rectlice,

the disgerstlon o) couris in considering deasmes Lo confined ~nd resg-—

1 ) . . \
tricted hy tnecse ounreg, LLt adone by the 1314y nerovasive Tawr

on the pnoint originating in atiizr, than Canaddan Jjuriasdictions.
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Rulea are well-establishel regarding, for examnle the uistinectlon
between penaltleas an un-ertakings for l1iqul ate'? -amagesn, for the
necegslty an. extont to whiech an lnjure: ~erty mwst haske steps to
mltli.-ate "1s loss, aa to Lhe Heccecrsgslons where certaln classes of
wamages shoul e avar =:,6.g. exennlary, nominal,nunitive, subs-
tantial: tée reaqulrements revecting alternative rellef: releases or
bars of claluw; 1n resnect to contilnuing 9amage, prosnective damgge,
time of asscertainmnet, natursel consequences, frreseeabllity,

"samnum acsque injuria', jJoint tortfeas>ors, breach of statutory
altty. In contract there has érown up a long line of vpersuvasliv-
prece.ent buse on the rule in Ha'ley v. laxensale. In tort, of
course, there 1s necenscerlly a large sgubjectlve element presgebt,

anc laws of rcmots an vproximosbte (ame e, sn  the mental element
frequently nesent, rendere tort .ameges veculiarly susceptirle

to Juilclal legerdemain. This .1ilsability 1s inherent in the very
nature of tort 'ame es, an. not in any sense, iIn ifcative of mrbltray
actiovn on the part of the c¢>urts. From time to time 2t lesst, the
oriaciples of leza. ing cases rtave ovroviise criterla,however imwerfect,
to gulue the coucts' iscretion. Thus the Re Prl=smis ieclslon gave
the hrighest authorlty to the extent to which foraseeablllty was a
necegsary con.ltion orece.ent to recovery.

What ~lscrevlon may a Juige valldly exereclse 1a vrantlng
én injunction? 8nell, 'On Zqulity’”, 9.572 states, "Where...an injunc-
tion is sought to restrain ihe breach of a negsative cointract, the
court has no> _lscretion t, exercilse.” Agaln, "the Jurlis.ciection to
grant an injunctlon is eoxerciseu acecor. ing to eBettle: legal bprinciloles.’
The Houmse of Lorus has lald _own rules relating to the exerclse of such
discretion as thecourt has tu grant an injJunction in 1ieu >f cdamaaes,
1.e¢. whether the - ring of the thlng sourcht to be vrestralnesmust pro-
suce an iInjury to the 9o2arty seceking the injunction: whether that 1n-
Jury oun be remedle. Qr atprec for, an , 1f cansrle of bhelng satoned
for vy .ama‘:es, whether those camages must be souxght in successive sulti
or couli be obtalned oance for all. If the »latntiff establishes his
legal right an. the actual cor tﬁe threatene vislw.tlon of it,he is

éntiltan to an 1ajunction aso of course,..

Thegoe well-establilshed rules restricting thc use of the

injunction prevall aeeplte the statutory carte blanche’ (Juolocature

3

-
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Act ,I925,s5.45) which states,'the Jigh Court may granl an injunc-
tion...in 211 cas:s2 1 whi-h it an»nnears to the court to se jJust or
convenlent s> to o." “ven when a court has statutory authority
to nroceer at its a solute 1iscretion trhot igecretdlon 1s still

L]
. v
exercised Ju i1cinlly!If such authority ha Pe:nr cte in 8 minis-

trative trisunals, what woul'® theilr viev have een in practive,
comvaratively vith 1its exerceclse by Judicial bo ies?® If a necson
saoneare” before an elministrative boar. charge with such statu-
tory nower, requesting an inJunctlon to restrain his nelghbour
from using the saTe name for hls house asg the an»Hlic-nt, that
worthy > y, an quits »voperly, wnhul egooly pollcy an. expec -
iency, which woul ., no Jount jctate tre 1s=sue of the 1eme .y,

on groun.s >f renerzal scclel und eplrablility. A court of luw
woul, e 1mnelle. t:> refuse the rewe y, >n ests 1ilshe. leral
groun.s which onreclu.e an =xclusive rirht to the use of a parti-
cular nsme for = -rivate reslfence. The court must usge Juclcilal

sigscretin . ( ay v. srownarlge I878 INCh. 2734).Althrueh thie case

was uwecl e 1n I279, “n t-e¢ Ju icmtur ct nrovisil n was enncted
in 1925, it was he” .. that the sgectlion 1 not rive the court power
tu lssue sn 1njunclion ' her formerly the court coul Twave (iven
the ao2pllocant n>d rellef at all...another. Jufilciel concept limitling
tnre use of the r me y.

The 8a1e reasoning annlies to the sonllcati-»n of the
".iscretion ry" reme 'y 2 sveelfle verformanoce., .

4 court's fiscretlon is likowlisce limite. -y well-estab-
1ishe 1rules 1n tre questlion of grantl: g a ivorce. The most amol-
guoue an. in eterminate element nefore a 1vorce court 1s usually
evilence of a ultery, an:', althourh the questl.on 5 a wlsra.lllity
carnot ‘e com-resse: ioto har.-an -fost rules, well-leflne 1limits
have grown uwn vsovernling oro.f >f non-o-~zccess, a.missablility of
hotel registers, a._.misslons 1in letters,etec. A Ju.ge,™»y statute,
has no ilscretion as to whet©er he may grent a aecres “nere there
is evi:ence of colluseion, condonation, or connivance. The céurt's
go-calle. .iscretivn 1s uest.kxnown in resoceszt t> the "Y.iseretisnary
naras”. of a.ultery of the petitloner an coniuct of the hus ~an:
coniucing to tre wife's adultery, lac@es, etc. The statement of the

court in Samail v ﬂémall 1922 2 WWRis reoresentative of the law on

this qestion“t..while the court hac a discretion to grant or refuse
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Hlk.
the decice, it hrs very rarely rranted a decrec to a gullty noell-
tion r, ¢ There wore no exce- tionsl cilrcumstincea in thisg case to
w. rreant 1te doing so." The court conciders that 1t is bound by =&
more or lLes- firm rale, usnd cuoted -recedent,e.g. Barncs v Barnog LR
I > 72, ‘vke v U'yke Igoh P INY, Bvansg v tvans X906 T 125, in vhich
court- . 4 refused doorsea under ginllar eclrcumstancoes. «hls is dlg-—
crotion, but 1t is "Judieinsl dl.oretion"! Is this the "complete, un—
fetlorod nlenr " diseretion of the Wlalnlstr-otive ULrilbun=ls.
br, Jennincs svs " Yhe exigtence of dilseretion in the
divorec courdbe Lr szo well known that there sre even rri ecinles of
rollel o6 to the <7 1t should he exereisced." But, /1 ¢ is "—oliey "
in comrt of 7 w, but Lays itaself, to be ~vwnlled sccord g Lty the
rrLiicl Te of stare declsis? Could the Judpe in tre court anbove have
£ 1d wn giving Judgment, " I xnow thot Bornes v Barnes, yke v vEke,
etc., 1..1d down thht a Jdooree should not issue hrre thoe peltitlioner hag
coin iltted sdultery, but, in view of ny Lden of r»olicy and ox-edlency
in thie e¢rase, 1 om overlooking wvh. i they nwve naild, which 4s only
" olley" pronounced by courts orf suneirlor or concurrant Jurisdliction?!
surely, the bove cour®? could have dlstinmilshed the elted
authinrity, but then 1t would have bLeen under the cth ongmest elimmulsion
to st-te ¢ terorically that the cilrcunmstonces of the mse before the
court ' ero such as to constitute in faect, "oxecetlonl circuwistances™

80 5 Lo iaxe l:r enase out of the rule. Thls com ulslon in ol tho
ess.0ngc OFf the /hole »rincli-le o ~tare decialas,.

Thiir cormuloion or versuaglon of recedent ls —resent Co
evan aon ~ court debates the auestion ~o to s/mnether AL will or will
not 1. vue » rneoerogalive writ, alchough Dr. Jenninge guotes thege ina—

L. acen of nvidenco of courts of law exorclsinr his "horogmenecus" Als—
erstion, pplie Hilo to 2117 bodlea, Although in vractice tae uze of the
S rerootive urdts is uncertain and even procouarious, that does not mean
that the courts' discrgtion is unlimited or unfettered. It has long bet
an acknowledged rule that the writs lle only where the funotion of

the tribunal to whom they are directed is Judiclal (or more recently,
"gue si—Jddlelal" ), The courts at least purport to follow the Rice Case,
the AXlidge Case, or tha 3hell Case, even though the use of the writs
Ao ten arbliltrary Ain practice. As a matter ofhfaot, there is Aincreasg-

Ang evidence of Judicial reatralnt in the lasuc of the writs in some
Jurisdietions, in the cui?


http://rrp.it
http://R3jC.cc

55

disvinellination to evxtend itne romedy beyond Lhe bound: lmrosed .
Ty Ancere-osed recogniltlon of cound Judleilal »nrincl e, regardlesgs
o3 bLune Courta' inheorent desire o curb "-dministr-tive 1L -lesnnegsg”
L ocre Lo a wvorld of difference in a couvrtts rollo vy, o ioy and
ln  w admninistrotive tribunalls rolim;: nge- »olicy. court does
net cwisclously  doot "mollev”., ey conpt's olioy Le CJerived
1o, o foelling Jdlolally Louvard »reviounglrr emanciatad w»incinles,
by nodory, by conncilous derivation, in 911 of - hieh L -1 sond

5.2 Celernd Ang camnm vl silon to nicintein the "law” on the cublecot
int ¢tv v cohoerent In vinel-le, "roedninictr tive biad -, heirh‘
nade e 0o mr:l.n cormad ghon, Nty foranttc e 'eoltier” S oo e a0 o

Lo ae B, TL minv « % nv tian goncotlwva 1y d»~ rt f1r~m “rclicy” or

HL L Lly fmeore Tine wroevioualy - Adostod, It noovd ne ~ollcoy at
A1, Lo ofw copes, s 'mmdor no nee~sg4itr to o Latoin conarenae of
. T A Aba deelcocl no, e goaldn, nere o, Al b Ltribunals,
HEOH Yo N1RL “Liy aeven ilve rec - onn Jor declol . wren 1T n adminiec-
i vIiv L Alnurr L consciounly Licn ©r » L1 L Lo Liirle.ant cone-
C.r L e, no L At does=s, L rder 1,0 in.crent coid ulciof) o

do o it ary, wvithin the bound oy AL ~L te:tor r-nt ol uutho-

TLLy, oty ceonricel usly or  rbLALt cri oy, dthouph Lthewy do noth Ao so

0. ousrre, 1n rraectice,

Sven AL th: exvs les eltad by D, Jonning L gonntitute
Lo, vdae oxoreiso of dloercilon by ccurl s tu L o oull n=ve ve LHo-

Tivv, o fov exunr-log vould not be pener-lly derosstory 00 Ooryr 10 0-

Luel .. b T Lk two dYX ecrynitisan T Anbierently Alfe2rent. b lc =«
A pown ¢ et that eourta, in :A7ition Lo thelr cu to oy Judlolel

v cbiooneg, are entruvseted wvith v ctldl ong Lhint ove oo st J » « dmlinls-
L 1tive in nauture, e.. the Lsenes of ~aorrante, the »r nling of bnll,

0. g foir rentitution, ete. Yhese ex 11 les o clle” by Lr. Henninr:
nl L.l + ere rre 1 ny olhors, o.g. contemplt, costs, {he faot

thut 2 body Ais ceharged with functlonsg of a different nature than
those under disocussion, does not darogste‘from the rroctlieallity

ol differentl:ting frém i1te »rinciple funecti-.n, an% the function
edcrclecd Ly snother tyre of tribunal. A court of law, whilich normal-
1y exerclses Judicial functions, may "wear two hats" as it were, and
vet the nature of the Jjudiclal function may a2s roasdily be examined.
He 15 hlmself aware of this, in that he prefaces hils analysils, rcbhut-

ting of which we have undartnta- et Csr ottors tuk;)
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wo arce i concernod ulth the judicial ¢ilass of functlons in Lt-
gself bul uvlith the Fuuetlong asctually exxercisced by British courita
but, ol couvrse, Lthe argomonts heve been used by hirm to shov thot

there is . schnarate clase of judlelal Tunctlons, vhaotner or not thoy

are exeroelsed by co ris.' i+ thereunon ot out Lhwe arrmunents Jost

discusscd g sum orting his thesils that no dilfferentiation may be
made belwenn the tue functicong on tho bagis of dlscéretion, on dilg—

erglion i~ common to both,. YAth that arpument we hwive beoan conaoerned

at some lenpth,

Mmite we have been ~reoccunied vith the Judlicial

dliseration o beiny exerceised in ~ccord neo 1rlth nrocedent, ther

should boe no obljectlion to the oxbt nslon o the concent to embrace

the necess vy impoulsion Lo sddhesrre to ~ny bHindin~ obhlectlve standerd,

3% tutes sonotl e@s ~regeribe "obhleetive shonderdg” ritl. reference to

whilch hodliecs mnt exerclse discrotion. If - abatute anovers 2 1 rone-

ing body Lo ‘rronl licencegs, ardser tne Ltrilbunel hh o atisfled At -1 71

"that Lae . Tigont has ¢ tislied the rveLificr-tlonz rescribed Lierein,

and i« otherul ¢ » £it ond -rover —er on, ' Lhe glatete nas Lherelsr fre

vosad in oblleclbive agtandard with roference to viiich the tribus.nl

auat
Al

exercl.e ltg discretlion in prontlng o withholding a lleence Iin other

words, Lt would certainlily (- enr bo —racinde Lhe wvithiholding, of .o
Jicouce on ,-rounds thsat there sore »lrendy too m ny licenco--holdors

in tn+ arer In questlon.  Incofar #e there ir 'ndijective cland-ord
recoxdin.,, Lo ihleh the rourt revieuving might sscerteln vhoetier dicore-
tion 1 .d bheon oroperly exerclsedl: 1T nmipght be s Ad thint the tveithwunal
wvas acting: Judieial y. To whst extent thif "objeective =tonaard' wmst
be prerent belnre a Flndl g sitpght vLlLldy be mrde Lot L o tribunnl

e wetl .y jndialsliy, 13, of cosran, o continuing ~r»-blom.

On the bLacls of Lihin above rouwnts th riler oo LAtlle
ne L1t tion An holding he followvling ags n v-1lAd differontlation be—
tween thﬁ respective functions. "A tribunal acting Jddlelally eoer—
ciseq disoretlon, if any, by the appllication of analogy to a speoclflc
obJeetMVP standard; an admlnlstrative tribunal oxercises dlscretlon

on the,basis of pollioy and expediency.”
- !
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Mr. .M. Gorson has stasbe. that certzin attributee of a’
Juiieciatl tritunal have gracuslly “ecove fix=<. The-e attrioutes
are, he nostulates:\

I.ihey .eel with or are coneerne . Qith iegal rights an?
11eti1ities. ' - ,

2.T.evyal righte an. llaollilties are not ereate Sy the tri-
~unal. They are ore-exiastent an ‘are agczrtalne. ylestablishe;
Ju 1c1g1,nrocess.from the law ae contaoalne. in statute en case nre-
ce ent,g%;ﬁer..irgctly >r .y varyling  eqreas %f aralopy. Having
been ascertaine. , the rigats of o - ligations arve aése%tgwfin a
fin ing or oronsun<cement, .or er, sr o Jju geﬁent.

3. The tri-ounal 1s U;ﬁn by certailn rules én restriétions,
haée ‘laveely unon “naturat justice“, an nricclnally 1lrocte. td
fheAnGCFsslty for notlce, forfglVlng tné partics a3, éhanqﬁ to e héaf

"to call witnesses an a .use evl ence, an oread@g iy t> nermit
‘erosg-exsminatisn. (See "Curilzl dacrlnery' adst,dn er ”Cér%iézéfi“y%%”*”*
| 4.It cannot refuse t3 ﬁeér-a:caée lovolvine 1aéa1 rights
or 1iaﬁiliﬁies, and -must render a. =cision.
‘ Attribﬁte_I. wérhaveqfodﬁd_iurb@ tos Lrozd ss oa baéis for
E 31z_=st1nct.ion'. seing ':c:ammohf.o botlh the Jud ‘1c1a1:' ‘n? admintstre tive
functione, sna we'have énéeavaureé to embablioh tlat the true 4
judicialy functiun'iuVleéé £ Gisoute eiti.e: nre-ent or -astentlal'.
’Attlfubﬁte 3 ig ruther'nutﬁing theicarb bef>re the-hofse. Although
the actual decisions in poiﬁt are exhrémely oérﬁlaxing, it certlnly
éeems éufe.ts staieltﬁat the révieQihg court must Tlret aséertain
whether the triounal is & Judlelal wooy, ano then; raving found the
body to te Judiclal, or:scrice the foraalitles Hr »rocedural regul-
rements, such as heoring, notice, etc. Wivever, zs we shall see, 1t
is not comnletley free from douEb on .thve aecliglone, whether notilce,
hearing, etc.,'bhe’attributns 6f natural Jﬁstioe, drn nof'réqulfed
1a resnect to ull tribuﬂuls ragnrd]eqs of the vnrimary. natfre of the
functlon performed. ‘i tue latter view were Lahen, &.e. 1f netural
jpsticé<$tét De ovogerved bLY dll_tﬁibunays; éhen, a fort1bri,7A§tr1-

'f%ute~3 hasg no:slgnificancé és.a_oasie_for'uisbiuctien;
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Professor Robson, at p.I5, vwroposes the following charecteristics

of pure Judlelal furnictlions;

I. I'he power to hear zsnd determine a controversy, i
7. The vrower to make a binding decision ( sometimese subject
to appe~l ), whlch mey affect the pereon or proverty or other rights

of the partles involved ¥n the dilsoute,.

The second vowery is gr—-Iiecable to both Judiecial and adminis- -

trative bodies. e note;, Turther, tho consrlcuous absence of the

intrinsic NTOCOS by wiilen the diegpute 43 "heard and determined’,

thie absolute sine Zua . non of the Mjudici=1l Tunction, the aprrnlication
of the "law" dlrectly or by anzleogy, or the hearing and determination
by reference %o thsa obJective gtandsrd of which =re h-ve spoken at
length. i@ have dlscusscd Prof. Nobson's views leading to thls vital
omiasaslion, Ain the precedingigection, =nd submlt that his definltion

as 2 result of the omlssion, ls rraecticelly wvalueleasas.

Coarts nh've frecduvently, in rsctice, had recourse to other
fectors than those alreasdy discuesed, Yo gerve ag the hagils for asses-
sment of the funetion.

Cne criterion that hoe sometimes been selzed unon to the
eaxcluglon of all relevant factors, had heen, the question as to
whnether “arliament has »rovided for a right of anpeal from the deoc-

glons of the trihunal to a court of law. Tt 1g presumed that if

Parllanent intended the anrlication of judielal orinciovnles on appeal,

it slso Lntended it in the firat Ansts nece. There is dlota bo the con-

trary, however, in the Arlidge Casc.

One teat of some antilquity has been thaf LAf the tribunal 1is
reaguired to et like a trial court in some material particulars,e.g.
procedursl aspveols suchos the necessity for taking evidence on ocath,
then i% 1s a Judiclal bedy.(R.v.London County Council). The inference
here 1s th~t 1f these procedursl attributes are not requilred, the tribu-
nel cannot be s Judiqlal body. In other words, a tribunal may be enmpowel
ed %o hear and detarmine dlsputéa between parties according tc the dle-
tates of some objective standard, amd must glve a decislon binding up-
on the vartles, and yet be ruled o non—Jjudiclal Stribunal because of the
abaence of authority requiring them %o hear evidence on oath. That_?ro-
position would obviously be untenable. The pogltinn 45 stated in the

héll Case. " There are tribunais with many of the fﬁappings of courte

el Alh mema At mmcena o An bl ~tml et marman AP Avmvmal Al Bin AL A4 aY vArran



The answe>, mugh, »f cour=zs, cc fo>un: Iin the caszential nature of

the funetilisn 2f toe bribuncsl.

Yarther 1t ilg not al- hye 9ossiile €0 lal~r Lhe nsture of

-
v

s omecitie orler fr a o0 wiszesuaint LFf e Lencrl fgunctiona of
the trirzunal. 4 tricunct "wey Je e@pdvwers Lo . =u. «1th certain
auvject-natbtters Juaclelolly anoe strors acuicietratlivelye.g. vhen
Juaticaen wiho noraclily =xer1clise Ju.nlcilal functlon:, in th: strict-
esl, sena. of the wori, z2re cabt’iorlzea &5 act ws Liceneing trilunals
whers; as we haQe seen , bthazly Soclsioms s 2 v zther Lo grant a
-1ic-encc >r n»t ar exerclase’ le 'w:n;u'e t ey >eerxn it expesdlent 'l. e.
anministirsativaly., 1T e zctual lsoae of & licoocla or.er 1s often

dual in aature, Lelas Juliclial ilusoiar w8 Lire ooodlicantd ovalifi-

catizns wroe freevbeloer o zlnct e LbLJjlcllive staunawar. of Le
statuts, 0 c.wl lestrobively, ins afual ¢ u- U o« cclagion 28 LD

whether io 1renl e Liconee is setermine. o e ceslils >0 oolley
err. ocxnz. fency.

In nearios & Lost Lhat ey oeen o lie recently ls
"wog the wiscee. lag un.er review vrimarlly by way of investigatlion
only?'"™ (3t.0ohn v. Frasgr, :@ 1;rk_Ivynsﬂis sy=-law, Iune:ial Tobac-
cOo v. Mellreu0l,=iLc.) The test hnas been &2~ lle. to & referve acting
unier the unicinzl Act, ithe Couwnlnes Comanlasioner, statutory com-
missicone in.¢ ctlgating atock'fruuqs, etc. It is ubmittea by the
‘wniter that thiis no-calieu toot ie merely « neceogsuly covrolloary or

refinemcnt of the vuln Legt, 'uoes the tri unal in guestion glilve

effect t> ligal rishts S limollitlies, or .oes 1t creaie them,

A8 an ilnvestlizator al woust can make vecoﬁnnedatiuns whilch neéd not
be actes upncn ur a.opbeid, 1t czanot oe aald elther tu ove plving
effect to —ro-oxistlaer ripots {(Ju. icl . 1), nor crealing thnem (auminis-
trative)l lrn any -vent , tue criterion, 1~ of course ol very Liml-
tzd aoplicatlion, soplylng only to lavestligalory Lrlounals.

, If the duby 'to investlvate” may slways sufely be catego-
-rize> as aidmlolstretive, it haé been nell that the Juty to"alciqé"
18 a necesegury Juaiclal attrlioute. wWwe fiuid the court in e Negeg and
inc. Can. llaclng Asauc. I46 01 387, etacing ' in Lrcer that ceritio-
rarl w2y 1llz, the 201Uy whose aets are 1a question rust huve ianoosed
on 1t. the guty to declde, as, for example, the duty .cast uﬁon the

magistrate, or other authority, to vrant or withholad a licence in

connection with a pubiic house." It seems rather unfortunate that

-
v
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the court should have cilts3i by wag of exawnle, the case af
lTicenecine Justicesz, vrosze functloas treve Lveen wiiely acknow-
lLedged aa aiminiastrastive. Héwev-r, it molnts up the inagequacy
.of the teat, ag theve ar- _tnnumer . bDle lasbtaucas Of aunlnistra-
tlve tribunals beolng vnicr simil « o Llgutlon L. arrive at a
firm icecision on the m=tt-~1 bheforce them.
: THe . cgree of finallty of the Jeéisian has @o. e-

times necn a3 onte’ se thie onclusive Lfuaclor o .teroioing tre

funetli-n oFf the ti ibunsl. Mn- 27 tl.¢ ebilef attrivutes of
Juriciel Ffunetlone azf eoxe:cl=sc? In o courdt of law, 1= tﬁe re-—

culrement phat th~ Secipglsy shal® effecltively Lerminate the
mattey at rar. The court of flist instsncs 1p usuully taken to
haw« oA juilente. filpally >n issucs >f fect, vhlie 1l1scues of luw
1n\vaﬁy croge- earry ; risvt Lo agoea1 to Wighé; tribunal. ce-
hi 2 the =y er tn “=zellc iu Lie meehlasly o Livatblug executbtive
enforCﬂm“nt 3P ohae Juileclal [ ociree. ThHhal "lex iz rem woula
annear Lo o~ 1n%ersnt_1; any Juitlcicl s;stem is generally un-.
contocte? M cetusl a®lility bt 1nore Jualeclsl secreses would
be t-r =)vwnzt =athr 45 anarchy.

Twrat atvout a.ministrativ: finsllty? Thies question 1f,of
eoursce, tve r=2121 subjJect of thlg oualer, Hub it may e in oraer to
state cenerelly, that the final rpry ls usunlly a éuestion of
the -res "in~ 5Ff the governine statute. If the grant of statutory
aughurity 1g "a minlstr . tive" in the aurest scanse, if the dils-
eretion 1a sahjJectlve ;n asnence, '1f the .0ara 1ls of the L»vninion',
.“1f the "oard reocme i1 exone.lsnt, ete., LI courtes woula then™
noassess 1In fact, no licence to revivw the .eclslion, &8s 1ls erron-
eousal; aali, "2a the merits’.Aan we 2isll see, hiiwever, where tﬁe
grant 13 o-viocusly a2 alnlsblroblive, tyﬁ_pJQFFE aapcar to oe'reaayk,
in sulta-~le cz2oc:i3, %o luatervene neveril.eleas, L1f the, bellevie
that canons of natural Justice have Leen violatew. To this extent,
that Juilclsel roeview +lways hovers in thé‘backé}odnd,'it mig;:ebe
Justifriable to quallfy the finellty of even puie acministrstive
'deﬁislons, in »nraocticecec but not, of course,  in theory. As has pre--
viously reen stateu, i1t "1s 1.rlcsl that an suministrative tribunal
.ecannot rule finally Sn tﬁe naburé oY e*ﬂent of 1tse Jurisaictio;.

"To vest the aiministrative finiing here wlth finality wou'ls be

to allow the a iministrative boay itsglf to fina the faocts uvon

wplch.the‘exercisé of its vower demnenis.'"(ilernaru Schwartz).
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In view of Livergsedre v . AndSerson hovever, there Lo fncroscea

1 [

’
authority for the preoDogitlinny trat PLrroly ¥-Cilulys w~clolionus
ar: vractlieaily lmmune frvm curisl interforiene . | Sce—Ffinaeddiy

ef—ryorativedaninione—, noast, ),

pe
#e Quasi-juaicial

& —henomennr ol »ecceent preowty an dncleanglnge imnsrionce is
the emercence of tre coraent of "suzel-u icl.l1', t> which per-
functory reference hosae alrea~y hemn ma-z, A7 x.wlnatiorn. of this
mo st unsclentific hyrria ecoul Juastif ;s th: eoHneluaion tnat uLhe
courts, increaglngly :ware ‘n 1~ ~alztlie s fF the ac bure »f ‘trus
Jurlecinl" Pfunctilon, hav~e consci~igly cvol T U AiINly~- tscuisca
edeuse for enntinue: intervention.

In the counras of tha nroeze.itu 9 of the Comrmlthbeese on MNiusc-
tera' Poweres. the Trepsury sollecii.r (-ve the Ffolluwin_ cefinition

. " .

of "cuneil-jJu 1cial" (&' Minuvtee <f Twvillire v, ~.L }. el -~

7
Jucileclial 1= ;;& ooy =1 >f givinc ~sclelons on gu. ~ilunse d>r wiffesren-
ceg of an a8 mintrtratlive sn* non-Jusrticise'l- cthHrargcter whilen cannst
be ~etermwmine ‘ny refelence to uony 1xed rul-: or nricelvle of law,
but 2re a matt: r of a2 1ilnistrative 1zcretion sn Ju.gertent...lt may
be calle? a avasl<jv . 1nl-2] funﬂ*in§ rY-giuge U2 enartoment must ap-
proach the -~urstinsm t7 ~=2 a2thl1 = with == in-arblair mice>, must ssczr-
taln the ~3int nf vi=w ¥ ~rch oa-ty, ar mi-t ,-oa Ly coscaking, hold
the mBecalza evemly between tvem."

Mage maationa aoul nyt ne -1 o n aonatrech M ainclyies
anl wer<e nin-Jjusticiahl~ (thorebg lethting out the courts- thiey viere
ugualtly tcehnlaal an  ronerrnente- exa:ta-atal oolliey 1 nmructice,
an  tbtherz2fore alioul ' be plven (o the cowrtmeal & awlnleterinp the
leglelatl :n In aestion)

This theala oreclu.g - . oxloternce LE inz2.eblionory
elrement In law, san the abrcence >R 1law 1n  l1acrsabilor, accézding to

P r. Jo.nlnoeg who alasn anneare. ase 8 wiltnsss zfure the Commlibtoe,
The abovse definltion nregump»Hascs 2 1zmate et uvuzn partliea, an. -
valveg thz2 filrestht twy cnsracterilatics f the Cmm-ittz2'e .2flaition
of "Au+*lcilsl'" (se« suvra),l.e. e oresentation nf their case ny

t®e partlies, an’' the ascertainmeat of the facts oy sevisence adduced

by the parties. The iefinition does not nesscscarily invoslve the

o
+  thilrd characterilistilc,l.e. -1f the dlspute is & gquestion of law, the

/
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submilissgslon of legal arzguments hy the onartles, it never involves
the fourth, which 23 renlace by a:zslinlstrative action, the charact-
er of which 1s ‘'etermined by the maialster's free cholce.

The Committee cilf.s mas a Herfeet example ¢l a gquasl-juail-
oial :rciglion, & mif-ute beticen mo. ical officera of health which is
referre to the !"lnlistcr for & Zecislon. Lroposlitions L. an  ».
of the :efinltlon must be eonliel,l.e. the I"Inister must glve
both "vartieas” an o»oortunity to vresent tholr case, an. must
ascertaln the facts by evidence ad uced »y them. The Minlster
then arrives at a feclelsn on groundffa of opolicy zsnd exve. lency.

Mr. Gor on taves the term "quasi-ju lciul ' as aonlying
to the ecislons »f thoase "emdwminlstrative trlianals whose pro-
cefure regembles a court, 'quasi-Judicilal’” bLelng statec:, to mean
‘not exactly Judliclal’, gn < he contlaues by conuemnling the term
as not osnly vague but mlslea ing, in that it sug.ssts that the
regemntances ~~tween Ju lelal un & ministrative tribunals when
thelr procecure 1s simllizr, outweily's thelr Jdifferences: in other
words, that the "incl ental outwelghs the essential .

Firstly, the wrilter »ollevees that a survey of the cases
in leaters conetusively that o much wl er _efinitisn must be adoo-
ted than that »osz+ ny the Comiwlttee on Minlsters' Powersa. The
courtsa,»y eclaaggifyln:r a functisn as quasi-Jju icilal, acknowle.ge
that the functlon is not Judlecial,whilch woul. Je thelr logilcal
Justificatlon for interference, an. conce. e that tiie functlon is
actually acminlatrative, 1y clagrifying the funetlion s8 gaasi-
Ju 1leci=zl  they 2are merely sayln;, that the oarbioﬁlar sub ject~
matter w»hich is re211ry 2 minlsgstrative, so affects Lo rights ano

1ia~11litles of the egubjJect, lnterforing witn the enjoyment of his

npoverty,etec, that the bo.y is un.er &” uty to act Ju.ilcialiy
or that the functilon is "quasl-ju_icial’”, 4ar that 1t omust act

in a "Ju 1lclal ca9naclity. Consequently, the Lo y must oousgserve

the rules of netural Jjustice,i.e. it must give notice, a falr

hearing, act imnartilally, perhcos allow(cross-examination an:
prO‘uction‘of scuments.

As a result, issue must be taken with M;? Gor on's
contenti-n that ther term ilumplies tinat pnoheJural slmllaritiles
oubtwelgh esnential - ifferences. Th?lcourt ,oe8 not look at the

proce.ure of the tribunal, but, having examlnea the nature of the

I
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subject+m. Ltter with wvhich tho tribunsl is denling, asoribes cer-
faln srocedural reguirementis to the tribunel, havineg agtated @hat
AL must act Judiclally, or 1s soting in + auagl-Jjudiecial ¢ noscitye.
Dicey gowe utterance to the princivle in cominenting upon

the Bice and ~rlidpe Cascs, in 3% LR, " a povernment denartment,

when At exerclses Judleir-)l or quasi-judlelal Jurladiction under a
statute, L1s bound to et with Judielal falrneaes ~nd equlty, but is
not in ny way bound to rfollow the rules orf proéodure which rre-—
v: 11 in Inglish courts,"

Yo prinelyple vas uuthorltéthQly cnuncinted by Loid

L.oreburn Ln the Rkice Casze, "...vhat comes for determination...vwill,

I Luwrpose, usuzlly be of an adminletrative nd...I need not nadd that
tlicy must zet in full falth wwnd £oirly listen to bnth sides Tor thnt
1e thoe dubty Lying urvon everyons uwho declden ~nything." ‘e fiﬁd tho
samc L nguise used by Atkine 'LJ in b, v, Dleebtrie Comaissioners,
e Letigraver any body of persong havine leol suthorlty to determine
questlons affectl . the rlgﬁts of subljeets and having the duty to
aet Judlei dlv, actso An.oxcess of their legal cuthority...."

. In the E%rington Case in I934, we find the English Court

of 4 peal stating that, as soon as a2 properiy-owner had ralsed oblec-—

tions to o elbaranco order, tho ilnister had eeased to be acting
adminlstr- tively and was therealfter aeting "auasgl-Judicially'. The
fuaclluns of the .ilnister had not shanged, but now, after the oblect—
lon nad been gegistcrcd, he munt owereise the ascme funetlones in o
different wvay, l.e. gquesi-judiclaliy, and osg, must aooo?d & alr
henring, cto.

“Re teondency of 2 court, colzed with a particularlu merli-
torlous arrliceation, to aseribe to the tribunzagl the necessity of
acting quasi-judiclally, is well exvmplifiod recontly 1in Cntario in
ﬁé Brown and the Rentals Administrator. Here, the Court of Appeal
classiflied the powers of tho Rentals Administrator as purely admlnie—-
trative.. Three years later, tho same court, faced with a hard oase,

{( Cox v. Villeman), olassified the functions as "qﬁasi—d&dlclal“.

stating, " the Court of Rentals Appeals, performing the same functions

-~
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as the Lentala A ministrator at a hipgher level, whlle not an
inferior court 1ln the atrict sense >f the wor., was one which was
require. to iischarge quasli-Ju.lecial functlions, an. was therefore
amenable to review.

In 3t. John v. Fraser, the ~uvreme Court of 3.C. foun.
that the lentals A.minlstrator set uv un.er the sgtatute of that
province was acting a.ministratively, but was un-er a compulslon
to aet ju iclally,l.e. falrly an. lmoartially.

The pame fln lng was ma € 1in resvect to the Combines
Commissloner in Imnerlal Tobaceo v. Mc.Gregor in I939,3i.e. he
waikoting a8 ministratively no>t Ju icially, the investligation
un er revliew belng an interim messure only vhilich coul. not i-
reftly affect righta. 3ut even here, where rights were not -1-
rectly affectec, the Court hel. that the Commissloner was un er
a .uty tc act Ju 1lcilally.

The comments of the Master of the Rolls ln tne recent

Tnglish 'eclsion of Roouvins>n an others v. Minlister.of Town an
Clty Plannlng are enligitening when rea. wlt the two eclslons
relate above. The MR state that he 1 not ispute that the
Minlister must act on quasli-Ju 1lcls1l princivles while con ucting

a oublic enquiry un er tne Town an. Clty Planning Act. But that
was not the s me thing as sayling that the executlve ecislon 1lts-
elf must oe quasl-ju icial. The enquiry oelnrc only a step towar s

eclpglon, any arcsu-ent 1s invall which affirma that thc courts
‘can control executive ecilslons to make the or_er LY oenaiiering
the guantum of evl ence at the enquiry. Thilas woul pe to treat the
executlive ecislon as though 1t were a Ju. lclal eclilslon. There 1ls

11ttle 1n ication th t this ecislon willl receive musch recognilition

p
oy Cana ian courts.

ko\\. ~

1 hen examining the cases 1n the followlng , 1t
will be note. that,in the majority of cases where the court speaka
A
pf the curlal functlin as Ju.ilclal, 1it woulwtgeﬂﬁore acourate to

have terme: the function, "quasi-Jju.iicial'.

’ -
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DEVELOPHENT OF THE CASES {(I)

I. I723-I9IX

No proposition ih our field of study has a more venerable

antiquity than that anybody determining any question affecting rights
or proverty, must accord a hearing.

Mr. Tennant, in his able article "Adminlstrative Finality"

in the 1928 Can.Bar Rev. U498, conslders that Capel v. Child 1s the
"earliest congldered,.case in which an English court of law rnlaced its

restraining influence upon an administrative agency."

However, even before the Canel Casc, we find, in 1723, one,

HRichard Bentley, applyilng for a mandamus ordering the restoration of

his ascademic degrees of which he hsd been deprived by the University of

dambridge. A court held in I7I8 " according to the usapge of the Uni-

versity" before the then Viece Chancellor, a memner of the Universlty

levied a .plaint Ain debt for £UI.6s. agsinst the sald Richard Bentley,

"and prayed process" against him.% Bentley hsaving contested the legallty”
of the process bidding him arpear st the next court, the next court

considered a deposlition from the beadﬁ?'who had attempted to eerve

process, and thereupon suspended Bentley in absentla for contempt, ab

omni gradu suscerto. Bubsequently, at a University Congregation, the

Vice Chsancelloxr stated that the degrees could not be restored as Bent-
ley had not yet submltted himself to the University.

Mr. Justice Fortesque ruled that the University was a

corporation by prescription, and, B such, wnas subject to the court's

Jurisdistion, and must shew the removal to be for reasonable cause. He

then declared that the process had been lllegal, and fiﬁnlly delivered
himselfﬁor(the famous remarks, "Besldeay the oblection for wrnt of

notice can never be got over. The laws of God and man both gilve the

party an opoortunity to make hieg defence, 1f he has any. 1 remember

to have he=zrd 1t observed by a very learned man upon such an occaslion,
that sven God himself dld not pass Judgmené upon Adan,
called upon to make hils defence.

before he was
Adam (said God) where art thou? Hasgt
thou not eaten of the tree, whereof I commanded thee, that'thou shouldet

{I) The decision to 118t selocted cases ohronologloally was one GLhat
has not been -lightly taken, It legds to inevitable overlapping, in that
* many of the decisons referred to, avpear, sometines at length under
subsequent speclfic heads, The cases have been selected with some osare
to point up the introduoction of new concep®t~ and ocurial methods of
approach. It further points up, as no other system could, the Ainadequi
of the entire approach of hte courts to the problem.

']
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not eat? An bthe same queation wes ~ut Lo 've also. ' (ITe King ov

\

the Untverslty of Caumnri.ge 93 "R 693).

The fallure tc glve nmotlsge was nel. ratel, g contre-
vening natural jJustice, an. wancamus lssue o©or eriag L e Univer-
ality to restore the egrees. The ocase is & slaple one. ent Jjurls-

letlon was veste 1n a sneclal Unlverslty oo y; i‘he function was
obviougly Ju iclgl on sny consil eratilon, ﬁgbessity for wue notice
ia a vital vart of z2ny Ju“icial orocesa. 1t is guestivnsole whether
the court has te sneak in terms of natural Justice at all.

In IB32, the case of Cabpel v, Childczae ~eclre in the

Couvrt of Txecheqgquer, A statute of George IlI prové.e that "wnen-
evar 14 sﬁal] imnear to the satlsfactlon of any 1shoo, elther of
hls own knowie me or unon vroof by affi.evit lal >Hcfore him......
that ~=rtaln com itions exigt, he may or.exr the vicur of a certaln
narish ty 1ominate an as~iastant i1an efault of wuleh Lhe olsho»> may
a»oint Ve ca~fatant himgolf.' Ine statute was Bllent ast u the
oot o~ b v followe in lssulng sueh an or er. The 1isho», »nur-
puant 4 t . statute, ma e an or er to the vicar, the Reveren Ganel,
to grnoolnt an asslatant witbrout cranting a hearing to Canel. Cavnel
refuse . The ighon theresunmon an~olnte. an asslstant. “hen the vicar
refuse to ody tve sssistant's salary, the . 1s-on thereupon or ere
thic aselstant to sequeostre cortaln oarilsh nroneriy, which was .uly
one. Next, th- vicar rought an assuumnsit for rwcove y of the orc-
perty an  succre 2 . Lor Lyn hurst state in Ju gement, ».571,
"There 1s an 7ruthorilty clven ny the Agt of Purliuaent for a manitilon,
an the questlion 1s whsther that authorlity, within the meanling an.
gnirit of the Act, a8 ~een prooerly pursue., I am of the oplinlon |
thezt 1t bas not.! He gquotea the statute, 'whenever it may aocvnear to
the i on el thher upon affi avit or of his Lwn knowle . ge .. .0es not
thia imoort enquiry, an a Ju gement as & result of thut o~ “ry? He

ig to form tYls Ju gment; it 1s to avvoeur t

hefore hlm, on the one sl e, wilthoui hesrin b

vhom the charpgs of negllgence.is »referre ...” That he 1la to c - 'me bto
*

that conelusion withoul iving btz other -~arty an »sn»nnortunlty f meet-

-~

ing the afil avilits Ay eon@rary af1'l avitas, an without .eine hear: in
nis own efence...without na§1ng aa so-~2rbunity of b-” mone

it av»nears to me as a necessary conseyence, G 1

procee 8 on hla own knowle ge, the same gourse ' 558

7’

f ot e e b n g is532) 2080 T
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1s necessary; because a party nzs » right to be he. rd for th2 pur-
nose of ex-l=ining hlre r~orduct, he h-a - it o coli witnusses,
ete......1t is agsinst every nrineirle ol lusctice 1. » Lhe Jjuigeasont
should be nronounced, not on'y without ¢ vine otm a chonee to adduce
evidence, but without givine/, hir notiece ol Lhe Intenitilon to roceed
to nronounce the judgement."

There 1a no doubt here thst the Bilreheo» wine op sodria b Lrracive
tribunal esctine adminlstratively. Here, & cenbtury b-fore the courts
begln to differentiate hetween the rat re of "netlon=, -w "ind the
court deirining the «xtent to .hiteh it 11lL laverfere ir wn L ore
actually.nurely adrninistrative »f'alr . wnid bae court "Mie asendainus
18 & molemn call u-nn the Bilagho- to adont the reqraigsihe ema of daly
informing his consaclence." ' As a nucstlon of sisbute laterszetatlion,
the court ecould readilv avall itselfl of the old rule w0 ed by curlial
gaolicitude for the rights of the subject, t;at there is o ~recuvmptlon
agalnst Parlliament intending by statute to deorive the asubji~cet of his
common law righgs. There 1s f covrse, a vrlor rule of intervretation
that words nmust be gilven thelr loglesl, lLiter-sl me ning ULT:FJ there is
ambigulty. Is there any real zmblgulty 1ln the provision t'v t the "Bi-
shop ey declde on hils own kno ledpge2" Ve find here & aeolicitude Yor
common law rights thet will form psrt of the integral m-iLrix of the law
and one thet 171111 persist wlth s&stonlshing vipour , to be checked, AL
at all, by the quite recent reali-stion thnt Tarlirnentory intent 1s
sometlres deropatory of »nravate richts in favonr of aellective rights.

Reg. v Justices of Hontqomery:hlrelwas an aunslileatinn for
nandumus to the Justices of i, commending them to heer 2n a-veal from
the Churchwardens of L., arsainst an order of two Justlcres f9r the re-
mov-l of = vwaupner famlly into théﬁi county. The enmesnl) From the order
had been glven on I4 days! notice to the Court of “u-rter S r<ions,
instend of 2 deys as was required by the Nules of "‘roctlce of the 2S,
?he Court had refused\to hear the arneal. The question at hzr wes
w%éther the rules of practice of the 28 were so unreasonable that the
court should interfere to compel them to alter theilr nraoctilive. Hold,tiue
Qs_afé Judgos of thelr own rules of »nractice and the gourt wlll not

. . ~
() D Fro 2259 (1640 5) 3 doa,
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inbtericrcec unless the rules on which tley =zeted ure 0o unreaszonsble

TLE » UL Accicvons of thia
-~

7o to e ille;nl”. Tris bLyolfies @ loiw s

e

Lind, c.g.e Whe Juctices of iltenirg, the Justices of .onmouthshlre,

the JusiLices oL Lanczehire, ete. Jen & »olc te .- unre -sorsule as to

e llegni?  IT 8o, an obvioud certe LWlatche enlnis for

)

urlcl lnter-
revence. "Illegal” wuat saraly e socertrined sgoinet an oblsctive
stendeord; "unre.oconrDle” Lo & ebjective cvoacert, wWlthough 1o certaln

contexta, cert.in 2h.-ge may e weeched wheire 'unrcuasoncble" might

be enerally «cce.ted 2s syhwnyoous with "wiolstloin of natural jnatlce"

The guestion of rccosvn Yiensaze L- a7 1Tly vene~tad t- b cne ol law,

mné pecullarlty suscoyblole te yeviev on bBlhwo -~ o nt; "wuever, &8s we

have seen, ~vlilisocament frecucntly twer d16e o alaiiue, o untls Judpes

of ro-~son~blenasnps.

Tn I8%0, tne Dislor O ‘forcesvur osde 'ed e s duvenlion againet

the vrofics :nd erwiuments ol 1 certrin vicarase vhere 1t & searved to

the 2ishoer that vthe viesr hed net esbtabdiisned boaon fide sre-sidence in

ris "demp, vnconfortable, hole of s glccruge,” Y

ichoub owbainiag his,

(the Bishor's) vermiselon. “slthough, asccerdir to the atatuve {s.54

* T ~rd 2 Viet. c¢.I0G), the fact of discobedleonce ar al.s:rag 1 nvva-
rently made a condltlion crescedzont to the power of :2ijuesbtrotion, 4t Lis

clear from the conbext tual crne ndjudicatlen 38 that faut Ly

iina Bishop

ie 211l that isg required...if then, the disnho, Cocldar o Aue asurse
3y .

that eltner event avas nannensd, the truta of i et es.d ecvir be g

m-tter of enquiry for o Jury (court)...fhe LI .10  $lzid, 1ctiiy Judl-

cinlly In tnils veceneelb, the wdn jueztley 1s vrnaller....loe sevuestra-

tion...i9 silmuiy in Lhne -ialare o)X dlztirecs Ly oR =L 7 .ulka

ce, orxr
altogether, in v»oenam {~enalty) ifor nrevions no.—rce.’nac...xnf 1t is

the latter, the HBishco ouyht te have given the lilcuaimnd

D

v orrtunity

o} e heesrd bhefore we g ssuced: tor no poopdILitlon el L Lo clea
to be hesrd bhed it 1 ed; tor poopdruitlion oot e clsarl

estahl)lished than thet o ! crnnot inceur bthie lown 38 Liuercy os Lrmopert

<

for an offenace hy-a Jjudieial vrocveeding until ne has hao ¢ Telr 0opor—

tuniryt of answsrlng.the charge ap:sdinsglt him, unleass indeed, tie leglg—

lature hns expressly or impliedly glven an sutnority to act witnout

that necegsary nrelimlnary.} The couilt relferrved tu Cagel v, Child where
the statute auvthorized the Bishor %to rroceed of hls own wnouledze, yet

the express vrovisions &id not vravell. ilere, there w.s dorfinitsly no
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"stringent an arbitrary" that the court "will be slow to hola
that they overrl.e that soun an unlversally avollcable princinle
of natural Jjustilice that no man shall be conuemne elther in person
or in oroverty without having an onnortunlty of belng hear 1in hils
own efence," l

Here, 3yles J has characterlze. the function as jJu.icial.
There 1s no .1soute between partles, of co urse, the tribunsl }tself
being the only vnosslible other varty, besl.es Coover, an. a ".ilspute"
between a party an the tribunal 1itself 1s of cousse, unthinkable .
The court oes not avoear to rely on the tribunal's acting Jju.lcilally
to Justify interference, as we have foun iyles, J. stating that
notice must be given, even 1f the tribunal was acting minlsterially.
After the ecilsion to pull the house own ha heen afdive at, the
tribunal was 1ln ee acting minlisterlally, but here there was a
statutory requilrement to gilve notice, which the Boar falle to ob-
Berve. A8 a questlon of statutory internretation , the court's
ruling that notice of the he~ring was necessa1y, was probaoly wronge.
Svecific mention of notlice in resnect to the or er woul oclearly
in icate leglislative intent to »reclu e it 1n the case of the hearing
where the statute was asllent. (I)

Cn IOth. Jentemeber, I887, a ousliican, one William Re -
2ing, uly av - lie to the licenclng Justlces of Kenall 1lvision of
Westmorelan for the renewal of hls llcence, was refus.d. Sharp,the
owner of the 1nn in question, avneallec to the Quarter Sesslons , con-
ten ing that, on an anpllication for llcence renewal un er the Liquor
Licenclng Act, the court coul not by law enquire into the charac-
ter an wants of the neighbourhoo . S.I of the Llcencing Act of I828
requires Jjustices to hol a general ~nnual llcenclng sesslons an
they are emovowere to crant llcences to such persons as they shall,

In the exerclase of their iscretion eem fit an oproper.

(I) In I885, in e Local Government socar ; Tx Parte Commissloner

for Township of Kingston 16 L Ir. I50, the court refuse prohilolition
stating that the ovrocee 1lngs of the trisunal un“er revliew were neith-
er "ministerial nor ju 1clal, but 'quasi-legislatice’.” The Court of
Anpeal avree , saying " the bo ¥y 1n |questlon...havin: been glven leglg-
lative powers an Parliament having elegate to 4t a portilon of its
pi>wers, the court....shoul not interfere in such a case.”



' ( 7I.
Mrg. Bharp had spent large sums ol money on the assumntleon that the
licenoce woula be renewed. It was contended that the legislature coul
never have Aintended the justices to exercise so wlde o dlscreiion
over nroperty rights. Lord Halsbury-LG stated that the lInjustice
could not be so great as to prevall over the nlain 1anguaé§ of the __.
legislature. He then defilvered hlimsgelf of the famous pronouncement
"an extenslve powsr is confided‘to the Justices in thelr capeclty
as Justiccs to be exercised judiclally, and "dilscretlon" means, when
1t 13 sald that something 1s to be done within the disecretion of the
authoritlies that that something is to be done according to the rules
of Jjugtice nd r ason, and not accordling to vnrhvate opinlon, according
to latrr and not to humour. It 1s to be, not arbitrary, vague and fanci-
ful, but legal and regular, and it must be exercised within the 1imlits
%o which sn honesgt man compmetent to dlschorge hlis offloe ought Yo con-
fine himself."” He quoted Reg. Vv Bctelergbwhere Justlices thought rrover
not to interfere or enforce the law because they coﬁsldered the act in
question was unjust in principle. T he Queen's Bench compelled them to
do the, ¢t whilch nevertheless the statute had said was in their‘dis—
ocretlon. He referred, itoo, to Reg. v. Sylvesteffihhere "overseers"
were recvired to declde whether armpllcaonte were rerl resldents and
rate-nayers of the parish, and it was held that they weren't entitled
to refuse the certificate on the ground that there were too many sle-—
houses on that the beer was not required." It is contended that%t had
the rileg for assesgsing the nature of the tribunalUs function been
evolved at the tlmne of this declslon, the dlcta would probab%y not have
been voilced. In Ren.v.Sylvester, the Justices were guided by the ob-
Jective gtandard of the statute, being restricted thereby tg\bertaln
considerations as to qualificatlons, which statntopy requirement they
exceeded, resting thelr finding on otier grounds. This was a clear
‘cage of excegs of Jjurisdictlon, and were accordingly amenable to cur-
1al Ainterference. In Reg. wv.Botelexr, Justices were authorized by sta~
tute to lgsue a dlstress warrant if they shall think flé. There 1s no o
Jective standard here, and 1%t .l1s contended that an absoclute dlscrétion
was granted, adminlstrgtive in nature. A court woculd not then be Jus-
tifled in examining the nature of the Justices!' refusal to exercise

their discretion in one way or another., . )
L QD s kg U 3T Ll
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There woul seem tc be Little oubt “owever that the T.ord Chan-

{
cellorrested hls declsion on statute interpretation , although even

on these grounds there mlght be conslderahrle gquarrel with the Judgem-
ment. It 1s.diffloult to Justify an lnteroretation of a astatute
granting a dlascretion to persons whom the trlvunal ‘uvueem f£it and pro-

per", as glving a ciscretlion to Jecldée on " the needs of the nelgh-

bourhood . ' Fubther, Lor. Hallsbuty sveaks very lo>sely of the neceasi-

ty for exercilsing a licencing dlscretion "ac-crcing to law'. He could

not hove iInten ed that the justices keen track of thelr eclslions an.

act un.er an o> ligation of anolylng them in the future under subastant-

1ally slmilar cilrcumstances. His pronouncement 1s clarifle verhauvs

by hias further statement that the 1iscretion must be exercises
juilclally,l.e. accoruing to reas», ete. The LC, howswer, took the
functlon to ne Ju:lclali,accor:ling to M Gor:on, 1in contrast to the

other law lor.s. Gor on inelste that he was 1In fact guoting the

-

express wor.s of Lor Mansflel 1in R. v Willes, who was soeaking

strictly of the pure ju.lclal function. If he «lc, he was belng in-

consigstent in that he ha. anvlien the .1c¢cta in reasvmect to alscretion

which he ha. oreviously charscterized in the oroadest terms, that of

» . J] 7 \ -
§ ¢ / : A A N H L ‘N‘)
licenecing. (”3- et ot 4 ’ 47' .

z

The Tirst occasdon thaf the writer can fin' where the court

I

referre %o the functlicon of a tribunal as a ministrat ive wes the
aoyal Aquarium v. Parkman, 6I LJQ3J 409, 1n which & meetling of the
Lon:'on County Counce'l hel. for the purpose of hearling avnlications

far music an ancine licences was hel +to be a ministrative an not

Ju icial. Accor ingly, & stat ment of a memnrer of the tribpunal that the

aonlicunt wave an 1in ecent performance, was hel not to ne privilepged

In efen ing a2 Zefsmatlon sult. Lor "alisbury, 1n assesslng tle

functions of a licencing joar of Justlces, agreed that they 316 not

apvear to come under t he adescrintion of a court.'"here Justlices are

actine as a court of any sprt, they must proesed according to the re-
<
gular rules annllicable to all courts of Justlee, Lut in resvect of an

avolicatlion for a licence...t ey may...r celve renresentations not on

cath. Thelr meetings must be ovudlic.” He goes on to say that Lord

Kenyoﬁ,ln I790 (R. v. owney), hel,s a lic-nce bai becauvse it was

grarted at a »rilvate meeting mot uvon the orinciple that all courts

-
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cljecrty o Liteite ccaa o co i slnont or nforwantd, Yhe revasal
i RV S e LLilamioe Lo onAd Bl bt 9 moart an sunwery  juriscietion
e 3 L Os o moticos o Justlces meving ac guch , and that ohe
e o Loter w0 o Yot < et VpT ac gueh in <1l nases rourts, but that
troy ot thiom o in tlwe == S Wi oar fz oecnirhis ol grmmery Jjurlsdictlon
for e c2r e o gertolr crovicions redardi vy orocedure." Sucn
co, 7 Lloins erc ot 1id.

e 0 a? e bl ie Uavabis Ach of ISTH, it wiy provided

Wiot, g L e raesenbablon Ehat unlowicul olioratl na or awd ltlions
Te Tt £ ke o Tmrnltovs: of » exbtheiral rkod heen made, Lne bHianop
.ol troe zieres tewerd trinil of the olffrader nlaess w slhidl be
ol the ~uinioen, 270ter conesldordl -~ the whiola cirecunsaepnces of Ghe

ccce, Ln L ocragzedloans: znovid ot be taken on Liwe renrcsenv.ilond, iln
wil.lcoh c:'sc, nz Liel) efabtc ln wrdtlpo the resson for his ominioine..'
Tie ¢, (Licorie for omepderwus acabendad that Tus MWliashe Lo als wvr-iitcen
rosus.l, ol pot soncidered 'clovont feeotora, hed nobh "econsidered the
re- L ore b e and casect” of Lla eo s lalet. Micodn, the. bishon's obser—
vatliones o be Lie cvil: ()i“lj-tib:-t.".on chexr ;he.L 10 nas r-.m.‘.:.lc erad

me ol onn, sAtala Xt o vovd o (" Whie Mene; 'hied pot arorelsen Lds
Glaczonion o fuGrledd B TICEL Trey enntarced, " Tves osing az sald..,
o LYot onnborince Lt e crrph s, L Lt the el ot 1l aehlaveoua
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woa a "rartieulir' dlssratiow, theL Ls to say, whether the commlalnt

cr thit %

an frivolous mere und Dean reslly come infr.cblon of the law
Lt woald have. besen very easy Lo Lind arosrmriste

laruege to glve erlffect

to such « Hroviaion; but the Lanminge o the leglslature has bsen

o w

careful Lo uh.tzg thaet the dilacreticn’ of the Bishop ¢ not..... M s

B »


http://lr.il
http://th.it

The
80 fettere:.' Lor Sramwell exvan e , then i1t was sald that there
was somethling he had ® nsidered whleh he cught not to have consider-
ed, and sometring he had not whiech he ought to have, and sc he had not
consldered the whole clrcumstances md them only. It seems to me that
this is egulivelent to eaying that his oovinlon can be reviewed...1lf =&
man 1s to form an opinlon...he must form 1t himself on such reasons
an1 grounds as seem good to him."” He goes on th econcur in Reg. v.
oteler, saylng that a pronouncement that no proceeuslngs shoula be
taken un:er tha Act at all woulac'be in effect a cenlal of Jurisdilectl n.
The court seemne’ unanimous in holdlng then, the ‘:1shop's clscretion
unfettered, supject to the .neg. v. 3loteler Rule. Thils 18 a clear casc
of & ministrat ive .lscretlon, which was attacke as unreasonable.
There were no contentions thet 'natural Justice ha been :enieo,
nersonal or pronerty right consi-eratlons were at a mlnimum, an: the
court ha: a elear roa to refusing Interference. It was true that the
statute reguire )Ehe su miaslon oy the .1shon of reasons in writlng
for refusal to -prosecute. 1 this 1laclose legislatlve ilntent to
ma¥e his eclslon revicvacle? The court hel agalnst this, stating
the constiltutlonzl neccssity of the highest court (from which no
apveal lay), giving reasons for Juctgement. This reason 1s »ncrhaps,
not to, mertinent. The Ju.ues 'reasong for jJu gement'" state the law,
hence the nec=-saity a fortiorl of thelr .lsclosure by the highest,”
i.e. the most authoritatlve courts. The leglslature coul not hsve
ha) ﬂﬁis reason for reyulring wrltten reasons from an a~minletra-
tive tri unal. If the equitien of thils case ha. neen more nr-aslng
there is eve"y reason to 2elleve that the court woul- have in. lcatead
small reluctance in selzing uvon this parikficular as Justification

for pgrantineg the requeste reme yl However, as 1t is, there 1ls no

reason for quarrelling with the ecision. (Alleroft v. Lon on 1I89I

Ex narte\HarringtonA}nvolveo the ciscretlion of Justlces to
refuse 1icences for theatrlcal performances in noh-metropolitan
citlies or voroughs, under 6ant 7 Viet. ¢.68 8.5 which enacteg that
on a certain reulsltion by two Justices, te Justilices " shall hol

a special sesslon for granting llcences for theatrical verformam es,"



5.

The CGardiff Philarmonice Mueic i1-11 Ce., under iir, UMerrinpgton, after

k"gr-ea‘t: exprensa, were refused & licecnce undeirr Fthe cubjret < ct, tne

Justices asgsigning no rersons for thelir ceclelon. derrdng lon noved

for & mandamus ordering the Justleces to becr sné determine t-c apnli-

catlon for a licence contending bHthrt ithey hed not @ eord and Jdeter-

mined the a-plication according to law, s they hsd no discretion to

refuse, all the statutory ccnditionc having, been ccw: lled - ith., HMHre,d
Field, listening to argument of the a. licants on thes mandsmng wotlon,

asked 1f the Justices were merely acting ministerial by, o= w5 moine

teined By iLhe apylicant, why mere secasions aclled for by Tlee - at?

Have 1he jJjurileces no ovouver to roafuze lilcencen, gov, 10 ther ore ine-

ade~unte fire exlte? llasgt they licence unecrfe bulldines”

Field J. "You »pwly for g mandrmas to the justices %o heqr and

determine the avpliertlon. They herrd the evidenee, ~ng derdided
ageingt the aoplicant,

A. "Not according te low."

Field J. "How ean iwe see thet?"

.-« "They gave no rensonag.'

Field J. " They were not bound to."

.. "It does not a-~rear that they have exercisged a discretion."

Fleld J." low does thet apvear?"

A. "No evidence apresnra to werrant such ~n exerolsec of dimoret-

ion. ..It apnears thet they acted onl-r f£romn the notion thrt nne theatre

was encugh.”

TMeld J "Thet dnes not apreger, hut 1f 1t did, why should they
not conesider that?"

The nmandamus wae refusaed, dleeretion hein~y inferred Irom the

statutory necessity of holdlng a specls) <@sgsion, ard the sbgence of

wording to the effect thet the tustices "-holl grant”.

) The Ljecencln: Aet of 1869 (32 and 33 Viet. ¢.27),d8id, in fact,

imroge restrictlone on the exercise of tho disceretlion of the lloencing

Justice:as. A renewal. of a ilgenca of praomlsos which were in exiatence

on lay L 1369, should not be refussd excent on Ffour specililed grounds;

.{L) that the applic-nt had falled to produce salisfactory evidence

of character; (?) that the house was disorderly, and badly conducted;.

(3) tia-t the applicent hrd previencl, been dlsqvalified; (U4J that

the house wns not dqualified: for a'licenqed house. >

-
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7.
grounds personal. to the aprliesnt (Licencing roy IE7H 0.0 G, wnd
in this case, the actual rsason for the obleclion waw comror Lo
211l public hcur-es of the nslighbourhood, nout thwet oy tlw zywicant

exclusaively. It was contended for the rer, undenruvs (vhe Juztioes),

that the fnet thet € notice ol oblcetions lied bace s20oved

1 on
the hor-~e in uestlon and Lize feet or the refusel of the 7T .gense
venewnl ware sulflclent te Jugtify Shie corclucelon 1.t Thi:s iv rrge

oy AlfFrereatisted fron The others in tle netpibour.ood., The

we 3o Lo, ofF8 the zsourt weld Liv % Justle:

SOILE S LY. 2 e lurte Shen goang

oo rhleul s o ublic ouwre Teolole By ocoule e,
In B, v. Hovard T502 2 73 W03, auobke ! L. WLk, cast, Liws s vhere

28 evidencoe o L, existoocc ol b e s

el oL ol o oLoeg

1whEnin 2 Limlbed e, nobtle2 of objectliond wore =orved on L1,

2 tnas %he Jastleus eouwld ascoertuin the relative aeriuvs of oouh

porticulsr vubliec novas.  ers, Lhe only zvideunce e dlore Wil juse—

Slocen wos a 1o 300N, The Zue v nuauey g ,)m&‘f‘ln‘:‘:.c a8t o Jas bae

logellty. The Juastloee - mfd to mg'y oven G Jiffere..th Wion., L%
wo s oghetad 1 Tl me Jordlhy Judgement Bleb Lliw Juslloc sing

Judilcliadly, L.e. voelBOing e merits o0 s Anpr v b Liceanc s nould

be taken away and -t retained. Lovawvenca, J. oes coTer ae o

L
say, "I annnot ses hovw they (the Justiler =), zoeted judicieliry U7
thev heve wepredy G-~%en 2 - >»ine facle ooV £ Yo soLxr ol Ter

this crrorenus finding T4 tine Justices 'rorc ertd. ¢ 2udicil "y,

wa wou'kd have anthhr:ity Tor %5 mnropoclitloe . Bhnb Thic rowiaer L, court

can rale s She avfflelency of evidoence kelore L. ibunagl cliug

: L

edministrat:wely., T oot o £Anding 0 1 She JuneSlon s 01 appea

unnecesacsry, ¢ there wre g2 olepy o .oscn of Jurlicdletlon on o

readling of the gtetivte, ond the voemedy vng m:ndfrenus,

-

The stotvte T2 exd 30 Viel., ¢, 7T  oc1uli%tc’ »  aris?

veairy to Frent s svrerstnvetion to s gervent roctived a- » rzeult

of disalLrlity to perform hie dutiee, such surerannvaticn " .not to -

exoceed tvo-thirdes of bir selery, regard belns hod -to the hesrsinaftsr
geale of allowan~es..." Aoplyint thiv- sesle, the vestiry outherity
found tr. Yesthroolke snhtitled Lo 2304 per cnnum. Thev -rare AT the

oninton that thle avm was too prest, They thoucht they were bhound
~ by the socle, and
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78.
refuzed ~ Tarvaranpnns’ Lee JLaoreonar . L5 wos consended thet vhe
reatre had ranrl v Accided Lol ta= e vLiecansc was entitled o a
~enninn, but preTized Ly ot LE because chey had not underastood

that they hnd AdlaereiLion oo 2 :mavd 211 g Ay corue ol the cuns set

out in the oegala; acenriingly, tiness ierd not exerciaed =« rrorer dip-
craetion. Lord Loehoer agoid, ""ho vewtry must 1 oriy osnsicer the ap-
m~l3iceticon and exerci~e their a4 ' scvetinr rilrly, =w.d not ¥ ke into
acenunt sny re:con for their Jecl:lcr whilew iz not a le,;al one. If
neo~la whio beve to oxreatge - oulle Oty LWy ase e lsing their die-—
eretlion, take 1Intn seocount matcers Mmlan tae nsoartas consider not to
be »Hro-pr fuor thne guldanece o7 tele disceroilon, tien, in the eye of
the Lav, $"-r have not axarsizad thetir diascreotinon.” Tae decision is
in 1ine vith tre Bovelnr Crhse, ol eo viee, vt Towd laner's sweeping
Aletum to bo very looge even Tor the relallively wndevey .ored etate
nf the lawvw on shis subjoeet ~hich previiled at that time. Further, th
decirlon is authoirrity Tor curiel Intevrizrtlon i1 5 vorely dminis-

* [N N
trative proceedling on the svound thsat tLhe t=ibunsl ecred ~n = matter

of lav, Trere 1s no doubt, of anures, that the deslisinon was salu—

fo . wx Deistry v /sz_l_.l\/é-u‘--/
7 Mo NI )

3.26 of the I&72 Liocenolnp Ant atatrd, "Tha loc-I. authori

tary on zyquvitable cons¢deratlon8./11‘

Tty of nny licencing diutirlct, upon tire wroeduetlon of snch evidenoce ~
as sueh svthorlty deem sutrficlent to skrerr thrt Lt 1+ nece. = ry or
dezireble so to 3o for tne zocomodstion '¢f ony conclder:blie nurher
of rersons attending any ovubble maviret or Fecllcov-ing any lawlful Lrade
or calling...may qrnﬂt, if the ﬁhthnrﬁty'tninhq rLt, to llicznce any
victusller...in reepcel of ovremisez Lr the trasii- t2 recisheccurbood
nf suelh revket, 2¢v of the nl-rge where tra =avionae Fol7 oy ing suoch
la: ful trade or callling....on order evamnting sach seraon *om the
nrovialons of sweh £fct, in rammect to eloctn~"of hiis nreiiitses on such
daye and durin.y sucihh time..As sy hs svec)fled In the order. Furpor-— .
ting to overate under this aection, the 1locl M1le=nolny Justicos exemps
ted L2 out of IM licenced premiges Ain the rrec for thraese wmontihx lper-
S
mitting them to renain owen st night for an exbra hour). The court
held that that the slatulory exmmptlons were intended tc vuvply at nigt
ralilwsy porters -nd souse parbicular public houses; here, the Justices

appllied the extenslon to 21l trades generally and.to most public houses
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enerallyv. Per Lord Alverstons, "It As no=leatly cluar hna. Shoy

A
.

nove not actad uvon & conAldenriction 9F ths gsatlsa, babl ni've - :.3umed

a2 Jurisdiction which they 1o not 2093z303e o crvioad thie hoic s Adering

el Ltauny mav be anlia, mr:“&é.y BT asT  Lhas L aunee

I8

T ody o7 Lhe

Lnhiehl enits desirad L., In fills coao, Ly roned vhae . B e orders

aede by, thia tribunsl srere noth "gudleisl orlars", o7 .04 coosequent-—

iw c2ronr=pvil vfould not Lle., Lhe court Alegbluoul. sy Liwe «

boniter~ v, nent and Rew, v, Shror-al., there 11

P T Y B R O E IVl v

cregnaing st iaan did nat congbitute a coris and L oot o L cocuri

Ale nowm 3ie . “rovr Tt 2enclira Sngsblee - coNinvs Gl o2 conll s ‘thority.

Vaugsnan "L3ldiame TJ - opg cunote by kg o2, TS T oWl o o slot At

2 ORI AR I BV VIRV T

necegaarily Tollowg Tvyom . .0Bculto~ v, Yent 5Yas - i1 LL L8 e arard

b T Fal 3 - 13 ’V
wllt pmnt lie in roensdt of rwoeccedirin helore 1l Lliconcli.. ..colting ——

on Llie ground that 5 ecartiorsrl 17371 31y Tice T2 LL 5, v e o1'dex

o7 A ecur' properly Ao orliced. L oAininll Bl e, clerlovar e Yl

suci 3 Justices under the jr-vroliong f ¢ sl-ti-te & grondl or

withhold ¢ certificete..,.rnd it supeere fron tre mlotute th.2 1 Lhey

have to exercice a Judicei=1 functi~n, I~ g2 Jcire, © *os1%le.cs 4 nould

1ie te brire w rrofasdir;g LizTere Lheoi, in the rase o Crcor T rue

cxercilee om exconrs of Jurlesdiection whethery »r =z

st sy w0 01 & bheen
celd to tave acted as a ~ourt 19 the «atzigctost zonls o Hae woralW

Lt 1s esry Lo argve ol course, that th2 1125104 43u a0t Jedolol,

even thoush tivw nstinces he»2r ware n3tlag & a ayanlic g viuacity.
Tneva ta 850U no Lis inker poritesa:s fart -5 the coustl 0 Far b
instanes in a law n *2Rl i3 I no 3onaz ot opeebs By Gl peal, oo
the tribunal ara cannot Ha o~ ooclhy Mofare the aorllet o0 Lo lioanal.
The orsnting Af the wivilome of o linonce =1 L@V 3" W Vo~ ue Pl

nuite ., U we rre Lthreown beck on~~ aocin on e DHesle niounre ol surial

inte *{farence in o vre=1 numher of ~rnes, nirely, T vier of the court

thati the dGeeclsaion of the triboen~l i~ ul*rvre <Ll

+

"y
T
ey
-
O
e
-

ri-le ' -t gave

~ -
the tribunsgl birth, Here, however, wvhers certilorarl was Ll zauested

remedy, thae court is counrely Toaced editl the rnecezglty of nakivreg g

finding that the functlon of the tribunal lg Judielel; otheimdi-a, 1%
mTt zocede that it has no locusg standil te interfere, ~i ot woth

aonsidoerable misgivinge in the teeth ot stronc compalrinn th the

contrary, Thiag s the gre: Tt ancmaly of thilc hranck af 1lac,
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2, Casgg -~ I91l-Pregont

It wno in I9XIX that thz House of Lords £irst orescribed

tho nature of the hoaring required of an administrative tribunal

in Deard of lLducation v. Riece I9IT AC I79, n cane of rant sipmifi-

cance, wilech vas a>vhied as late ns 1949 Ain England (R.v."addington

5 local education
authorlty refused Lo nay srlaries to ieachers in a "non-provided"
school at the s

Iohg a1 IR 720} , and in “uebee ao late as I95I.

ame rate 1t paid the teachers in provided schools. The
mannsers of the non-rrovidod aschools comrlained and the Bosrd of Edu-
catlion ordered an ilngquiry. The Inquiry did not cont.in answvers to the

Tfollowlng questlons wihilech had te be debtermlned pursuant to s. 7 of the

Board of Fducatl n Act 1902,i.c. whethor the loeal oducatlon authority
h:ve, in £ixinpg and paylng teachers'! snlaries, Tulfllled their duty und
g.7{(I) of tho .:et; whother tre salr-ries inserted in the teachers' preo-—

gent agreements areo reasonab’ e An amount ond ought to be pald by the

authorlity or wvwhat salary the asuthority ought to pay. The Board pave

1ts doclpion in o doecument vhich friled to deal with thene issues

according to tho sta tute. 5.7(3) of the Lduentlon ret vrovided,’

"Ir any questlion arises under this seectlon botuwoon the local education

autnority and the school managers, that question shill be determined

by the Bo~rd. "Ve have, then, ‘o statutory duty in the Bonrd to detor-

rnine this queation,. Lord Loreburn sszid, in giving Judgment, "comnnra-

tively rocent atatutne have oxttended, i thoy httve not origlnntod, the

practice of L -mosines upon denartmants ond officers of atate the duty

of dacldiiy; or deterining dquestions of various kinds, In the present

instance, ns in many other., whnt comes from determlnatlion, is soetlim

o matter to bo zottled by diseretion involving no L.w. It wlll, I sup

nose, usually Lo of an administrativ- kind; but sometimes, it will

Anvolve a matler of law as well as miatier of faont, or even depend u-on

matier of law alone. In such cases, thic Board of Educstlon il have

to ascertain the law and alao to ascertain the fLfacts. I need not add
that in doing elither, they must aét in good falth and fairly, Listen
to hoth sides, for that 1lia a duty lying upon everyone who decides any-
thing. But, I do not th}nk they g}e bound to treat such a questlon

as though it were a trial. They ahave no power to administer an
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oath and need not examine witnecases. Thev can nht-in 1575 lon in
wuy sy that choy Shinl oooit. elways smlvive o £o3v o - 231 - to

twage “rbo ~ro verties in the controveresy, for crrvwoiirn. 21 cortre—

izlin any relevant statoment rrs judiciel tn th=i~ v~ [ .05 0 Bood
's, 314 dourse, no Jurizdlctloa to decldas »v3ztrma~t raa-Flo o S L,
Sut on s determ’ uc cetual conereve dirferencns... . 3 -7 L An
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in the Rice Case. He Bound the Local Board to be an "executivé
board"® with a duty of enforcing obligations on the individual
which are imposed in the iliterests of the community....When the
duty of deciding an appeal is imposed those whose duty At is to
decide it must act Jjudiclally. They must deal with the question
referred to them without bias, and they must glve to each of the
parties the opvortunity of adequately presenting the cse made. The
declsion must be come to in the splrtli and with the sense of respon-—
8ibliity of a tribunal whose duty it 1w te mete out Justice...but
what the procedure 1s to be 1in detall must depend on the meture of

the tribunal. In .modern times it has become increasingly common

for Rarmllament to give an avpeal in matters which really pertaln
to adminlstration rather than the exercise of the Judielal funotions
of an ordilnary court, to authorities whose funetions are adminlstra-
tive and not in the ordinsry sense Jjudleclael...rrovided that the work
18 done Judlelally and fairly ih the senme indlcated by Lord Lore-
burn, the only authority that csn review what has been done 1ls Parlia-
ment to whom +the Minister in charge i1s resvonsible.' He found, fur-
ther, that the Hampstead Borough Counclli itself had been acting ad-
ministratively and the case was not a lis lhter partes. Here, again,
however, no real distinctlon between adminlstrative and Judlecisl
funoctions was madd, although the assumption 1s that the court would
have Ainterfered if it found " denlal of natural jJustice.? refardless’
of "the function.

Dicey states that the only prinoiple really declded by thewse
cases was that a " Government department, when it exerclses Judicial
or quasl-judiclal Jurisdlioctlion under a statute, 1s bound to act

wlth Judlclal falrness and equity, but i1s not in any way bound to

follow the rules of procedure which prevaill in England in English

courts." He likens the quasi-judiclal funotion to the running of a

business, although he statés somewhat nostagically that a great num-
Trer of administratime questinns could have been left folr the courts
in a country like England "where the strict rule of law has been for‘
generatlions accepted by the people." "But, we must reﬁembef that

when the state undeytakes the management of business propverly so-

| .

called, and business which hitherto haa been carried on by each inde-

-

vidual cltizen simply witk a view to his own 1nteree%, the government



83,

or in the langusge of the English law, the servants of the Orown,
will be found to need the freedom of actlon necessarily possessed
by every orivate person in the management of his personal affairs..
the two things must in many respects, be guided by totally different
views."

After this remarksbly tolerant disquisition by the "cham-
rlion of the rule of law', he dlscusses the effect of a transfer
by stptute of Judlielal funetlons to a government department from the
courts; two views may be taken; (I? the government department (e.g.
the Local Government Board) acts like 2 Jjudge and is bound by Judicial
procedural rules (the court of Appeal arrived at this decision); or
(2) the fact of the tranafer of Jurisdiction from a court to a govern-—
ment board 1s prims facle evidence that P srlilament intended teo dis-—
pens& with procedurmal rules and to adopt rules " which govern the fair
bransaction of business by the Board. Dicey thought that the parti-
cualr view adopted reflacted the legislative opinion of the time.
He goes on to elaborate on two checks to abuse of Judiclal or quasl-
Judicial power by the legislature; (I) the agency must canform pre-
clsely to the grant of rower of the statute, and (2) » government
department must exercise "any power which 1t possecsses and above
all, Judicial vower,in the spirit of Judlelal falrness and equity.
(House of Lords in LGB v.A riidge). Dicey conceives it to be unfortu-
nate that the Lord Chancellor in Arlidge refers to minlsterlial res-
ponsiblility which he deems largely illusory as beilng direcled merely
to responsibility tolthﬁ;majorlty rarty in ?quiament, who would noft
pre judlce thelr leglslatllve #xlstence by overtly querying the minis-
terlal action.

The facts 1n Leeds v. Ryder and Others I907 AC L20 follow.
An English county borough Sorrnoration under statutory powers for the
improvement of a dlstrict bought land in the borough, lncluding lic-
enced premises, dizmantled the premigses and put in caretakers with a

2

view to survressing unnecessary licencdd nremises on payment of compen-— -
sation to the cgrporation under the Licenoilng Act of I90l, These care-—
takers,ln accordance w;th an understanding between the corporgtiséen and
the llcenoing Justices, applied for renewal licencesg. Some of the Jus—

tlices were also members of the corporation. They granted renewals sub-

. - A A T O T U o SN R ~a b Ay o a - an
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court on contentions. that the caretakers were not persons keeping or
about to keep alehouses nor were they real resident holders and oc—
cuplerws upnder the statute, and also on grounds of blas on the vnart of
some of the Jjustices. Lord Loreburn stated in judgement that the
" requirements" of persons to whom renewals would go was "descré&p-—
tive|i and the ptatute expreassly leaves "to the discretion of the Jjust-
ices whether they wlll grant licences or not toc persons whom they deem.
it and proper persons.. " They (the Jjustices), are not bound %o
enter Ainto detall upon such enquiries. I f they think,in the exerclse
of their discretion, it 1s a prorer case to send forward tc the Qubr-
ter Sessions, they are entitied to act. They must aet, of oourse,
honestly, and endeavour t o earry out the purpose and sp¥rit of the

statute....The Jjustices under the Act of I904, aot administratively

for theyare exerclsingfé discretion which may depend upon consider-
aplons,of pollcy and practical good sensa...and they”must, of course,

aoct honestly. That is the total of their duty." Here we have clear
1ndicatlon of ocurial recognition of the new phenoménon.-We flnd.no
recognition, howéver, these new tribunals owe the duty of exercising
their functlions “"honestly", and in the "spilrit and for the purpose of
the statute" to the Minister and thvough him, to Parliament, but
rather the belief that the courts are still the proper medium to
exerciéeithe anélent-sur%eillanoe surviving from their traditional
role 1in correcting and supervlsing Judlelal bodies. The?e i1s no
indlcation of the machinery by which the courts are to effectuate
this sur&elllance in the case of purely adminlstrative bodlesli

I n I924 we r£ind the Court of Apneal extendiné the sphere

of curlal interference to a case where the order comprlalned of was
provisional only, subjeft to confirmation by Parllamentary resolu-
tion. (R. v. Electric Commissiloners Ioz2lh I KB I72.). The Electrioc
Commissioners were constituted by the Electric (Supoly) Act of 1919,
being appointed by the Depvartment of Transport, and possesslug wide
powers for the purpose of organizing‘the sunply of electricity to the
country. Undeg the Aat, fhey could set up provisionally sgeparate elec-
tric districts, and rormlachemee for improving electrlc supply in aﬁy'

district so formed. They were enjoined to hold loocal enquiries upon g

the schemes. Such ecﬁ;fg;yould set up a.“Jolﬁt.electriﬁ autﬁ&rity"

within the district. The Jjoint authority were authorlzed to.delégate
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thelr duties to committees. By s.7 sub.s.l, the Commlssloners were
authorized to make an order giving effect to a scheme emhodylng the
dec%sions they arrive at after holding allocal enquliry, presenting
the order to the Minister of Transport for confirmatlion, and laying
1t before each House of Parliament for passage by resolutlon. When
s0 approved, the order was to have effect as if enacted in the Act
of 1919, Prohibition and certiorarl were applied for by interested
companies to prevent the Commissioners from proceeding wlth & scheme
rublished by the Commissioners in I923 providing fot the appolntment
of a Joint dlectric authority in the London area defined in the
sheme. The writs were held to lie even though the report objJected to
needed the confirmation of the Minister of Transport and resolution
by both H ouses of Parliament to make it operatige. Bankes LJ atated,
"The Eleoctric Act imposes upon the Commissioners very wlde powers

and very pesponslible duties in reﬁerence to the approval or formu-—
lation of .schemes. At every stage they are required to hold looal
enqulries for the purpose of glving interested partlies the opportunity
of belng heard. On principle and on authority, 1t 1§ my oplnlon open
to this court to.hoid, and I consider 1t should hold, that powers so
far reaching, affecting as they dq individuals as well as pronerty,
are powers to be exerclsed judlolally, and not ministerially or

merely proceedings towards iegislatlon."

Firstly, we find a statement that powers must be exercised

Judiciglly merely because they are "far-reaching",1f, non sequitur,

they affect individuals or property...what powers don't? We have

found this proposition before, but 1t becomes nothing less than

flagrant under the particular clrcumstqnceces of thias case . Had the
Electric Act required ap»nroval of the order by an actua; act of
Pamlliament, then surely the court would have had to treat the report
as mere "proceedings to leglslation'. If anyone was to "shoot it down"
surely i1t must be Parliament,whose agent the statutory body was. What
difference” 1is there that the Electric Act requires confirmation by
resolution rather than by act..does that change the nature of the

proceedinga? According to the separation of powers theory so dear to

the courts, what else can Parliament do but 1eé151ate... whether by

act o?'by resolutlon? Here, then, we have a reporst restrained by

certlorari, which was advisory and provisional only, and which, even



86.

though 1t arose as a result of the exerclse of Judielal funotions,

which it didn't, could have had any effect only as a leglislative

measure.
Confusion 18 practlically complete when we turn to R. v.London
County Council Ig93XI AC 21I5. The LCC granted a llcence 1%

cinema to the applicants under the authority of\t
of 1909,

operate a

inematograph Act
whlch provides that a licence may issue on such conditions

#’
..and under such terms as the council might determine, The licencees

appraached the LCC with a view to ascertaining that body's course of

actlon were they to hold Sunday performances, which was prohibited by

statute.( Sunday Observance Act of I780). A clause repeatihg the sta-

tutory propBibltion had been ineluded in the licence certlflicate and

the application by the licencees took the form of a request to re-

move the condltlion from the licence. The LCC passed a resolution to

this effect purporting to act under the authorlity of the statute

which provided that the Councll may wai.\z~ ny 11cenoe conditions.

The Court of Avneal held that thdgnaniliicate should issue to bring

up and quash the order of the LCC as having been made without Jyris-

diction, the Councill having no power to dlspense with the orlminal

law of the country as represented by the prohibltlons of the SBunday

Observance Act. Sorutton LJ, after holding that certiorari would

issue only 1in respecf to Judielal proceedings,;

regarded the functlons
of the County in this

cage as synonymous wlth the functions of llcen-

clng Justices. "Since the case of Rex v. Woodhouse, 1t is quite clear

that every proceeding of magistrates or confirming authoritels in grant-

ing new or renewing old licences 1s in the nature of a courit, excess

of Jjurisdiction of which can be dealt with by the writ of certliorari."

This 13 an amazing dlsclosure. R. v. Woodhouse had been reversed by

the House of Lords sub nom Legds v. Ryder (supra),
Loreburn exnliclitely stating,

where we find Lord
"The licenocing Justlices..act administrg-
“tively.." The Cinematograph AGt ®.2 sub.s.I states " A county ocouneil - ‘-

may grant licences to such persons as-they think r£it." It is obvious

that an applicant can have no legal right tc a licence; the grant of

a licence is a privilege, ap has been argued at length supra. Both

Sorutton and Sleasor LJJ, state that a tribunal is Judiclal where

appdbloants are hsard and also any opponents together with evidenae

adduced on each side. W e have previously argued at 1ength on the
Erratum. Line I7. For "certific-te"

read Y rartd arasa it

+
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fallacy of classifying funetlons on the basls of procedurad attribu—
tes.

Where, however, a member of a tribunal clalmed privileze
in a defamation action on the baslis that the functlon of the trlibu-—
nal was Jjddiclal, the reviewing court falled to exhiblt the usual
curlal propensity to accord Judicial status which we have wltnessed
in the majority of cases to date, where the locus standi of the
court to interfere rested on such a finding. The tribunal in quest-
ion was a Court of Referees acﬁing under the English Unemploymgnt
Insurgnce Act of I920. The plaihtiff sued for 1libel an insurance
officer’who had made a report to the Court of Referees in respect to
a claim upon the unemployment insurance fund. The defendants con-
tended that the officer's communicatlion formed part of the procee- ~—
dings of a tribunal acting in a manner simllar to a court of Jjustiilce,
and was acting under.absolute prl&ilege. Horridge J. distinguished
sharply between the Judiclal duties of a jJudge in court and adminis-—
trative dutlies whioch need not be performed in court but in respoot
to which it 1s necessary to.Brlng to bear a Judioial mind. He clailmed
that the Court of Referees "ig not a body deciding between parties
nor does 1ts declslon affect coriminally or otherwlse the status of
an individual". On this ground alone he declared the functlons to be
administrative, and the clalm of vrivilege falled accordingly. By
rererence %o the prevlious decisilons reviewed, we gee ﬁhat the bagis
of distinction here wsa éxneedlngly narrow. -4 body of tﬂls natu£e
1s expected to act " Judleially" but is denled the protection ac-
dorded a Judlieclial tribunal. This and rimflar ocases,of whiech there
are not a few might be taken to provide some Justirligcetlon to those
obgervers who contend that the courts are inherently hostlle to the
growhtof these statutecry bodiew, and who wouvld contend that,wvere
the proceedlings under review an application for a prerogative wxrit,
to-pestrain the body in questinn, that the coprts would not have

evinced so much reluctance to categorize the function as Judiocial. ke

(Collins v. Whiteway I927 2KB/ 378)

The Agrioulatural Marketing Act I93I provided for the
formation of Milk Marketing Scemes. S5.8(I) of the Act stipulabed
“The making of the order shall be conclusive evidence that the ré-
guirements of this Act have-been complled with and that the order aﬁd

the scheme anvroved therabv have baan Anlv made and annmawaAd

A mees
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wltlin Lhe pouwers conferred by the Act." Here, the Milk Marketing
Board directed 2 fine of £5C agsint s milk retsller for selling be-
low the astipulested price. It was grgued thet the rule nisi for eer-

tiorerl should be discharged because ( I) the proceedings were EBE»J

Judicial but adnlinietratlve under the scheme of the Act, #nd could

not be subjesct to certlorarl;(2) if there hsd been Judicilal nroceed-
ings, the Dilvislorel Court could not retry the proceedings before

the Bcard cn order to sce whether there yas evidence on whivh the

Board could aect;(2) that under the scheme Litself, the proceedings

2

whrtever thelr nsture, were such that those who framed 1t did not
intend that the crdinary »roceedinge of £ court of Jystice should
be followed. The Lord Chlef Justice aquoted A tkins L.J in the Elec-

tric Comnlasioners Caase that the wrltes will 1%e to control proceedings

of bodles not courts of Justlce "whercver any body of persons having

legrl authority to determine gquestions affecting rights of subljects

and having the duty to act Jjudieilally , sct in excess of thelr legal

avthority, ete:y In his onilnion, the 1llk Marketing Board came within

these terms. Here, we hove the lmnosition of a2 renalty, & circum—

atanoe whlch a court altways scerutlin-~es Jsaulously, but there 1is
nothing in the declslon to Andliecnte that thlis factwr indluenced the
court. We have the duty to act Jjudiclally agsin, in the limlited
Eense of ?equlring an honest hearing, applicable to every tribunal
"which decide's anything. The/ﬁle wns made absolute on the grounds
that the appllcanthad not had s falr heesrling in that he had arrived

1ate‘and had not hed exnlalned to him nor had he had an onvortunity

of contradilctling, strtements made prior to his arrival. The court

ruled that the resolution Aimposing the »enalty had been made without
Jurisdtetion. (R. v Milkx M arketing Board 1934 50 TLR 559.)

In Errington v. Min. of Heslth I93Wl 5I TL R LI, a clearance
order under the English Housing A8t, I930 was approved by the Minig-
ter. Members of the Minisgter'se staff offlcislly Ainsvected the area
in question, but no notice wés glven to the appellantsl The Act pro-
vided that the Minlster should consider any objections rut forward
and 1t was contended that that implied that he must consider the
question Judicially. For the mlniste%, 1t was contended that he

wes acting minlsterially and could Ilnform his min& any wey he

pleased. The court held that when a property owner had ralsed objec—
1
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tions, the MifRlster then ceased to be acting in a purely adminls-
trative capaclity and was aeting quasi-judiclally. Thls case is the

first leading case noted by the writer in which "quasi-~Jjudiocial"

is mentloned by name. Maugham J thought that, under a clearance

acheme where there are objecilons by property owners, there 1s a

contest between the owners of property and the local authority,i.e.

there are two sldes between whom the Minlster must decide. This seems

to be rather an astonishing view, that Parliament's delegates, the

loogal authority, should find themsleves parties in a contest over

legal rights, with the Mlnister to whom they are responsible act-

ing as judge. The local authority itself Ais the publlie, a proposlit-

ton thst received judicial eanction in Tybemouth v. A/G I&99 AC 293,
Thuse, A1t would appear at thlis Juncture, that the invidlous

" quasi-judicial" rules tane fleld. ‘With the power toc thus charac-

terize funetlons the courts would appear to have the last word

in controlling the course of leglslatlion, even though such course

mast needs be a negative one.

3. Cases — Recent Canadian D eciglionsg

Pirstly, we wlll take a look at a fal¥ly recent tax case

r°f the ulimost slgnificance in which the court saw fit to interfere
with the statutory discretion of the Minlster of Natlonal'Revenue.
(Wrights'Ropes Ltd. v. MNR I9hé 2 DLR 225). The Minister, in ruling
on the subJject company's tax exemption had before him a report of
the loeal Revenue inspector which wasg not made known to the Compady.

Per Kellock J Ain the Supreme Court of Gnada,"The Minister was acting

in a quasi-judicial character. Therefore, the appellant was entitled

to have produced to him before the assessments were made, the report

in question and to have an opportunity to meet whatever it contained."
A futher point was made,"In order that the Minister might allow any  ___
exXcess over what wasg reasonable or normal for the appellant company's
business, he first had to determine what was.reasonable or normal ...)
one o the facts before the Minlster in exerclsing the duty ocast upoﬁt%f
him by the statute was the agreement under which the commissions were
paild. 1t was ﬂot qpan to the Minister-to ignore the agreement . .there

is no standard here by whioch the commissions in questionn can be

shown to have been abnormal with respect to its business. Accordingly,
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the disallowance can only be based on unreasonableness. The formal
decision of the Minister throws no light as to the grounds upon

which it rested...the declslon 1s made to anvear as a purely arbitrary

one." .steh, J, characterized the Minister's functions as "A Judlelal

discretion similkar to that under the then s.5(I)(b) whiech Davis J

described as "sn administrative duty of a quasil-judlecial character.

..a digeretion to be exerciged on judicial principles, or proper
legal principles."{™loneer Laundry v MNR I939 SCR I )..."The courts
have consistently exeroized the power to determine 1n a glven case
whether the discretion has in faot been exerclsed within proper
1imits and upon proper grounds,or,in other words, to determine 1if the

discretlion has been exerciged as contemplated by the terms of the

statutes...." As the inspector's report was not produoed and there

was no further evidence on tﬁb record to »rovide a basis for the

determination of whet would be a "reasonable and proper expense"

within the meaning of the statute, the questlon had not in fact been
determined by the lMinister at all."Upon prinelplé"stsged Estey,J, '
"1% would seem that to act upon insufficlent facts or information
ehould, in the result, b§2the gsame as acting upon imppoper facts as in
Pioneer Lzundry v MHNR I939 SCR I....The ruling of the Minister does not
dlsclose any reasons. No doubt he had what appeared to him perfectly
sound r-asons for his declsions, but none are before us. It is not.

for tho court to welgh the reasons but we are entitled to know what

they are, so that we may declde whether or not they are based on

gound and fundamental nrinciples.”" Xerwin,J entered a strong dissent

belng of the ovinilon, inter allas, that the power conferred on the

Minlster was a nurely adminlstrative one, even i1f it were held to be

of a quasei-Judicial nature, and that the appellant had been gilven a fe
oprortunity to be heard,etc." The majJority opinion of the S upreme

Court was confirmed ojn appeal to the Privy Council. T he Privy Coun-
cll mzkes At undertaln as to the extent %o whlch a statutory vrovisior..

for apreal to the Exchequer Court provided hy the Act, influenced

thelr decision, merely stating, " the right to avreal must...have bee

\
intended by the leglslature to be an effective right. This involves

the consegquence that the court As entitled to exazmine the Minigter's

determination, and 88 not necessarily to be bound to accert the

) St o-- A4 anan e ahnwn that the Minister has
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acted in contravention of some principle of law, the court....cannot
interfere; the s. makes the Minister the sole Jjudge of the fact of
reasonableness or normalcy and the court is ﬁot at liberty to substi-
tute 1ts own opinion for his. But the power given to the Minister 1is

not arbltrary exercised according to his fanoy (Sharp v. W akefiled)

"The court is always entitled to examine the facts shown by evidence
yo have been before the Minister when he made hls determinatlion;...

here the determination can only have been an arbitrary one."If, on the
>

[
other hand, there 1s ¢gn the facts shown to have been before the Minis-
ter surfricient to support his determlnatlion the court 1s not at llbexrty

to overrule At merely because 1t would Atself on thome facts have come

to a different conclusion."

It 1s interesting to attempt to reconeclle thig declision with

the Pure Springs Co. v, MNR,decided earlier the game yegr, in the E x-

chequer Court. Per Thorson J,, "The test of the correctness of the

disallowance of an expense 1ls not whether 1t 1s in excess of what 1s

normal as a matter of fact, but whether 1t 1s in excess of what the

Minister determines in his dAiscretion to ¥e resaonable or normal' (Ve
see that the declsion of the Minister was on the precise point in
dispute in the Wrights'Ropes Case).”

-~

The standard of correctneas is
the opinion of the Minlster; 1t'1s a sublectlive one belonging exclus-—
ively to him. The oourt has no éight in the absence of specific statu—
tory authoritj: to measure 1t by any standard of its ewn, or by any
objective gstandard wsuch as that of the "ildeal reasonable man"... His
determinatlion 1ls an administrative act, but his determination is more
than that....(it 18) really a\definiltion of policy. Parilament had
thus 1n effect, conferred a power of tax imposition on the Minister.
This makes hisg determination not only an adminmistrative act but also

a quasl-legisltatlive one." Thorson J went on to declare thét there

was no lis inter partes before the tribunal, and that the Minister

was not acting in a Jjudielal capaclty. If the exlstence of a lis in-
ter partes was tihe sine qua non of curilal 1nperﬂerence, there wﬁuld -
have been preciousg little success in the multidudinous avplications
for prerogative writs over the long preceding years. In only one

case that we have reviewd so far have we been able to dlscren a
genuine 1lls inter partes (K. v. University of Cambridge). The stan-

dard, as we have seen to da te has been that of the "quasl-jud}cial“.



7.

Thorson J continues, " The court has no right to exnmine into or

crlilolze the reasons thit lod the HAnlster to his opinion, or

question thelr adequacy or sufficlenoy." Agaln, "The only ground on

whiech the court can interfere is if the Minisgter doss not arply pro-—
rer lerol prinoivies.”

The court in Tolzer v. Vard (ypost), took the view that there
was nothing in the Judgment in the VWrightse' Ronos Case to canst any

doubt on the acceuracy of the atatement by Thorson J Just quoted. Ve

racall th t the court in tho Wrighta' Bopes Case stated,"...if the

facta befor:- the lilnister areocin the opinion of the court lnsufflcient

in lav to sun ort tne decision the determiration cannot stand." “"hen

Lhis is compared %o the statement 1. 2ure prings, "The court has no

right to exmiiine into or ceriticize the reasgonsg of the lilniaster or ques-

tlon thelr adequacy or sufficlenecy,” it A5 diflfienlt to —erceive the

basis of the bellef of the court ( the Surrcme Court of Canada), fn the

Polzer Cnse thot these deecloions «<do n L confliet, on Tirst sight. How-

evelr, «lthouh 1t does not secom o hnave born penerslly obhservoed, the

A roie Court An Tolzer V olard distlngpulshoed the tuo ocases on thoe srou

thnatl, in the "~ vrirhta' Roneg Cano, » dtatutory right of an-cal existed,

and tht therofor, thoe r»rinci~le set out in thet jJudgment had no applil

cation to mondums, the remedy sougsht in the Pure Springs Case. But

1oy ean tho curlsl nouer Lo review v ry so vidoly betweon aneal and

. i/
mendatus, thon Thorson se exnressly norntived t'.e difference?" The fac

that acerss Lo had o the court by way of an ampeal from the assessmen

and 1ot an an o -lLicatlon for certiorari or mandamus does not alter

the nature of the court's duty of surervision on the principles to be

applled,” In other vords, Thorson J would hrve voloed his famoug
slalenont on dlscretionary powers even had tho caso come Lo him on

a poél. Consequantly, 1t is held by tho uriter that there }s no nlte

native but to conclude that, in fact, the "rights' Ropes Case overru:

- ]
the Pure Sprlngs Case \ e

Poizer v. Ward was an application for manﬁghus to roroe _the
Manltoba Reglstrar of Companles to reglster a company under s. I29

of the Provincial Companies Act, which reads, "No co-pperative

corporation shall be oreated under this part without$ the appro-

-
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val of the Reglastrar, nor shall any by-laws be flled in the office
of the Provinclal Secretary until he avproves theréor, and a ocopy
thereof has been filed with him." It was held that, ewven though
the'apﬁlioation"and all the accompanying documents compllied with
the requirements of the statute, that the'ﬂéglatrar had an apsolute
dlisoretion to refuse the application for incorporgtion. As has been
seen, this ocase apﬁroved the restrictive statement of d4iscretionat
power enunclated in the Pure Bprings Base.

Mr. Staney Edwards has charaoterized thls case as a "mrit-
ing of a blank check to an administrative official". He aonsiders
the case bad both on the authoritles as well as on grounds of poliey.
On grounds of statutory interpretagtion, he thinkas the court erred
in view of the "powerfullargumente " advanced recently against the
" literal rulé“‘where the result is at variance with the result
ocontemplated by the leglslature. To support his view that the legle-
lature cdhuldn't have contemplated the grant of so wide and arbitrary a
power, he cltes the absence of statutory grounds on which the approval
might be refused, the absence of procedural requirements for the. con-—
slderation of applicatlions, and the faoct that the Reglstrar was only a
minor official. Prof. Edwards also believed that the Wrights'! Ropes
Case overruled the Pure Springs Case, a result in which the -writer
conocurs, although for different reasons that Mr. Edwards,(he merely
asserts that the two cases dealt with the same section 1.e. 6(2) of
the Income War Tax Act) . ,

He next cerilticlzes the'oase on grounds of policy, c¢leliming
that to support suoh a'result on the merits, it would have to be
shewn that no improper or capriclous princilple had been anplled, that
the findings were based on substantlal evidence, and that the applicants
knew the case against them gnd had full opportunity to be heard, an
fourthly, that the reaso for the deciaion should be stated. It 1s
oontended that none of the (foregoing reasons comprise policy, but in
gofar = s they are valild, are legal p rinciples of natural ‘justice. We
shall review these requilsifes tinder "Natural Justice" and f£ind that the
authorities are conflictiiig in respect to gll-but the last requirement
where they are unequ c»1l in holding that stated reasons are not a
prerequilsiste. . Edwards conocludes his review :iyé the conclusion
t the time has grrived to generally overhaul‘ he methods pf obtalining

1AAL ~t a1l mawviaw ~Pf aAmindt atrativa dealsiaona. in the abandonment of the

-
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concer L of Y iudilelal" and "adminlisgtrative! and the wsubastituti-on of

the stea.tht dosurine of ultra virea. we have reviewsed a2t 1=najth the

reasH iy shy Thils, althoupgh largelv desirable, ls theoreticslly im-

poasibie.

It 14 aufficlent to turn to the remarkabhlse onrinl antles

axnibliied Ln nsseazing the funetions of the Wartime Rentnls ~Adminils-~

trator over n series of decislons, to be fully aroused tio ronsternation

ovar btie dlrectlion or direetions in which the law may "hlow" An this
fle d.

% will he recalled that the court in Re Browu and Broak

v. Rentsls Adminlstrainy (supre), uneguiveesally eclas i€ied the fune-
tions of this worthy zs " purely edministrative" as a reenlt of which
tlle wril of certiorard wsg not savallable as a ramedy. This »a8 in 1945
In T9lh¢, three years later, thé Ontarioc Court of L-ozal,
ﬁeirg selu.ed wltn a particularly meritorioua set of facts, voilced the
followiny, ' The Court of Rentals Avveala whlle not an iInferior aocurt

in the sgstriet ac119e of the word, was one whlch was roquired ts dlg-.

sgharge quadi-jurdiclial functions, and was, therefor, amennble to re-

vi-w and control by this court, if it ventured bevond the jurisdioction
vested in 1t." (Cox v. Villeman Ig9h& OWN 72L). The body in questlon
whille an am»eal tribunal., decided the ausme anestlona exnctly. na the

Adulristrator in tho Re Brown Cneas,

In I9h9, we rcturn to the Rentals Adminlatrator in Re
Slwnoff v. Clenzer IQU9 I DLR, 2nd £ind that htis funeti-n- have change
consldemehly rinec IGU5, as the court now states that he is a
iudlei 3 tribunel. Consequently, the court's finding thet liental
Crilerers (a.IX of O POt respecting service of apreals) had not been
flgorvonaly observaed resulted in the declarstion thsat the tribunal
nad -e¢ted onmnietley without Jjurisdiction, and certiorari must go
sccocdingly.

In 2 later cese (I), the Guebec Suverior Court reverted Lo
Re Drown and Brock, holding thet the Commissloner of Rentsle for the
Province. of Quebec wag acting zdministratiely in exempting a lease

rrom the provigions of Rentel Order O 752. And so the Comedy of

Errors ended.

Firrlly, we need only mention Chartrsnd v Montreal Iol3

Que.SC 329, where a tribunal found to have unlinited disoration"was

held -to be Jjudicilal, and R. v. Pantelidls I934 I DLR 569. where a tri
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and had in fact,

jall senteuce on a Yanadian ciiizen,

bunal which had power to, imposed a three-month

wae held to have besn acting
adulilatratively, o realize the extent of the unoredictabhlie, hetero-
WwaLLriX 04 dsceslons which hgve :risen: from the raillure of

the courivs o adadirsess sound judlieclal princivihes or even common Sense
to tihls vnroblem.

Jrecccupation with the traditlonal common law

vaewooint Low.rd andiviGuel righte and solicitude to remedy hrrd

e ses und clwwck the Logey of " administrabtive lawlessnass’ had bheen

recvounsblo for the virsual avandonment of judlcial princivles, and

reancea the lew Lo a atate of uncertalnty that mlisht e cherawcterized

ag 'caboen—~as-catoh-ocan®. In H; v. Pantolidils, the declsion bhat the
tribuncl was acting sadumlnlistratively appears to hgve nsen in no
Soell weasurs dletated by thne court'ls finding thet there .»ere no
Leasyesreg on the Joard. ALt the risk of being botn traite znd »remimp—
tlous, one viouders wnetuer there were any on the courtl

v

S

Q) .
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THE PROBL.M A2 STATUTARY INTERPRETATION

It has been suggested that the entire fleld of administrative law
conslsts merely of a grouping of cases on the interpretation of sta—
tutes.(I) Mr. Edwards postulates that the tests of functions have
"grown out of the history of the write" and their chief effect seems
to be confusion.(2) They obscure what should be the regl question

before the courts...weliner the offlcisl haas acted within the authority
and in the way permitted by the statute."

Hage the courts, then, by acocepting the distinction between
functions asxghg>basis for the determination as to whether inter-

ference ig\fff&; not justified, merely Andulged in philosophical

abstractions? The revly 1s Ggulte clearly that they have not. As

we have seen, the determination that a tribunal escts Judiclially 1s

a condltion vrecedent to a finding that the tribunal is a "court"
within the meaning of s8.9(6 BNA. Again, the principle has been too
often and %oo long enunclated that the prerogative writs lle only
in respect to Judielal proceedings.(3) If a court found that an
administrative tribunal was exceeding or abusing its Jurisdiotion,
and no statutory right of avpeal lay to the court, by what machin-
ery may the court imvwose uwnon the tribunal, its decislon that it
hae been acting ultra vires? This nosition led to the evolution of
the princlple of "gquasi-Jjudiclial'mhliloh has been the subject or so

much comment in thls paper. The enlargement of the socope of the

prerogaiive writs would have to be the result of legislative actlion,
a contingency which i1s most unlikely to oocur, when one looks at the

increasling tendenoy in statutes to abrogate completely the running

of the wrlts, in respect to the subject-matter of the statute. In

practlce, the courts, of course, by theilr power to clagsify the

function in the partlicular case, have practical carte blance to

intervene at will andéd thus to directly affect the course of legils-
lation. ) ) '

Ir, however, 1t is not possible to treat Jjudicial review of
adminietrative declsions as pure statute interpretation,lt will be
appreciated that it 18 only from construnetion of the governing
statute that a court ocan infer the nature of the funotion in the

(I)Reid, Law Soc. Lectures I953. (2)supra (35 however,“éealﬁost,‘
under "Curial Mashinery-Certiorarl” for exceptions.

.
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Tirst plsce. Except for those cases which might more properly come
under the heading "natural Jusitce", the great majority of other
cases of interference might be classifled as stralght " ultra vires"
cases, the statute serving as the entire basils of adjudicatilon.

Even in a large number of "natural Justice" cases, the statute of
course plays an indilspensable Pole; if a statute expressly dis-

penses wlth the necessity of a hearing, 1t is obviocusly futile to

apply to a court on grounés of natursl Jjustice, that a heering has
been refused. '

A court could examine a statute setting up 2 tribunal, and
from the nature of the grant of power contained therein oconclude that
as no standard had been prescribed to govern the discretion or pro-
<gedure of the tribunal, no standard exlsted to restraln or restrict
the body by a court of law. No finding has been made here, as to the

nature of the function of the tribunal. However,

of the statute,

from the same regding
the court could pronounce that the ®unctlon of the
tribunal was " administrative" and consequently no power lay in the
court to interfere. The end result is the same in bhoth cases, and
appears to Justify those, like Mr. Edwards, that the assessment of

the functlion 1s useless and meaningless, an archalcism derlved from

the history of the writs. '

Having fixed, however lnadequately, the place of statute
interpretation in this field of law, let us examine the principles
governlng courts of law, 1n the actual construction of statutes set-
éing up trlﬁhnals, that come before them for ad judication. )

There are two maln directlons along which thinking may lie
in respect to statute Aintdrpretation,(I) the "literal" meaning,and
(2) the "intention & the legislature". If we examlne the first we are
immediately struck with the shortcomings of words as mathematicgl
symbols, and are eaught up in phillosophical abstrasctions about the
"maaning of meaning". "Even where careful use of them gives relative
precision, the infinite variety of factual combinations is bound to
cause doubt as to their meaning in relation to particular cases" (JA

Corry) . MR Cohen imn "Law and the Soclal Order" states "The meaning

of a statute consists 1n the system of soccial conssquences to which it
leads or of the solutlions t6 all the possible soclal questions that
arise under 1t...the meaning of the statute is then, a Judliclal oreatio
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in the light of social demands."
On the other hand, it is sald that legilatige intent is a

myth, andkfhgt even Parliamentary majorities who run for he divislan
bell have no common intent (or usually interest) , as @o the wvaried
complex provisjlons of the statute under debate. General "socilal pur-
pose would avpear to be the only real " leglislative intent", where it
is presenﬁ at all.

The phwer of a judge to "legislate" in interpreting a sta-
tute, is,of course,/%getermlnate wlithin determinate limits". No court
will £y in the face of the eclearest statutory provision. What could
the court have done, for instance, in Capel v. Child had the statute,
after enacting that the Bishop could act " on his own knowledge!, fur-
ther expressly enacted that a hearing was unnecessary?

It has been sald that Engllish Judges have ever been hostllé
* Bo leglslation in that it constitated an impediment to their beloved
"gymmetry#,inimical to the uniform development of the common law"
founded on custom and the reasoned popular assent over long periods of
time. 1t has been suggested thati this reasoning motivated the develagp-
ment of such Qoctrines that statutes must be construcd liberally for
the subject,(A/G v.Turner I648) : strictly where common law rights
wers prejudiced or new rémedles introduced, (Pool v. Neale I657). The
automatie avplication of hard and fast tests‘made the search for
leglslative intent unnecessary. A strong presugpition grew up agalnst
a statute ousting the jJjurisdéction of fht common law courts (e.g.R.v.
Moreley I760 2 Burr. IOMI). The I7th and I¥th. cenbury concept of the
separation of powersa are rcsponslble for such widely held Judlclal
belieflfs that the courts could vold statutes, contrary to common gense,.
When the supremacy of Parliament was finelly conceded, Jjudges naturallj;
returned to the literal interpreatlion rule, which resulted in Jones
v. Smart, in a declsion that a statute of Charles II qualified the
sone of dootors but not the dooctors themselves! To avold such construoc-
tions, the 8golden rule" was declared in I829 Ain Warburton v.Loveland,
by which literal meaning of words could be modlfiéd so as to avoid

Vo ) ..
a result that the legislature could not have intended, and hence avold

the harshness of lideral Ainterpretation. After a protracted " battledor
and shuttlecock”" game, the courts seemed to come out clearly in ravoﬁr

of the literal interpretation rule, on the basis that the golden rule

25
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by dsparting from the obhvious meaning of the statute cavs:zd the courts

"not to construe the act but to alter it."

The doctirine of 1lterulnesgs became more difficult of & nlii-
catlion when Parliament, abandoning the svpecifle prolixity of 17ch and
Ifth. century statvtes, becerie more gsneral ldd%ording, Theicouri of
Azpeal reversed an order rullng absolutce a hgbeas forvus. The House
of Lords, despite the literal wording of s.19 of the Judicature Act
allowing analappeal from habeas corpus proceedings, %pferred that the
leglslature had not intended to. include the appeal in s.1G, thereby
reversing c{hturies of sollcitude for the perscnal liberyt of the
subject.(Cox v.Hekea I890 I5 App Basees L94) . The same reasoning 1is
clear in Ex Parte Faffe I93I AC .The Pafients Aet of 358

=558 anthorized

the Board of Trade to make rules to "have the same erfect as if con-~
tained in this Act." By I93XI, thie power had been so sweeringly dele-—
gated in practice, fhat, finally , the courts An this case held that
the words."the’order...when made, shall have effect as 1f enacted 1in
this Act" could qo; validate an order which the Minister was not
specifically empoweréd to make by the Aot ifselr. The court conciuded
that Parliament gould not have intended 'such a widesprizad delegatlon
of power Ain suoh a .‘undamental matter. l

The degree to which suatulees should receivae atrict cons-—
tructlion is.perhape, the ocrux of the prroblom technically. The nower
of the courts to encroach upon the legislsture is manlifest in the
power to give effect to the multiplicilty of rules o? co: ntruciion
extent . "VVhoever h;Eh an absolute autliority to Laterpret sny written
or spoken loweg,1t 1s he who is trule the law-glver tc &1l dntaente cad
purposeu¢, &nd not the person who first wrote or spoke them.' went
Bishop Hoadley's sermon (quoted in Gray's nzture and Sources of l.aw).

"Phlitical liberty requilres clear and exact definition of
the offence. So also, the rule that statutes in derogation ol common
right are %o be oconstrued strictly has some excuse in England where
there sre no consi%litutional restrioctions. There, 1t is reslly snother
form of Blaokstone's tenth rule that Ainterpretations vwihich produce
opllaterhlly absurd or mlschelvous consequences are %Yo bs avolded. In
the Unjted States, 1% meﬁné‘thay intsyrretations /hich would maks an

act unconstitutional.are to be avolded or elge 1t 1s equivalent to

Blackstone's tenth rule. Wherever it is aprlied beyhnd these 1limits,

»
]
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i1t is without excuse and isg merely an incident of the general
attitude of courts towards legislation. The proposition that statu-
tes in derogation of the common law are to be strictly oconstrued has’
no such Jjustification. It assumes that legilslation is something to
be deprecated. As no statute of any consequence dealing with any
relatio n of private law can be anything but in derogation of the
common law, the soclal reformer, the legal reformer, under this dostrine
muast always face the situation that the leglislative act whioch re-
preasents the frult of their labours widl find no aympathy in those who
apply it, will be construed striotly, and will be made to intdrfere
with the status quo as little as poasible."(Bosocoe Pound, 2 Harv.Law
Rev. 323).

Prof. Hohn Willis feels even more stronly about the "arbi-
trary®"use of the weapons of interpretation by the courts. In Ig36
UTLJ he attacks the anoient ganons or construction,"presumpt&on of
legislative 1ntent”, as being no 1onger employed to_ascertain the
intent of the leglslature but to control i1t. Traditlionally, the
courts, in construing legislation which misht have the effect of
barring the subJject fro m the courts, presumed againsat suoh a resd-
ing because leglslatures were not in the habit of doing so. He con-—’
tonds that this r»ule 1is’ arbitrary today, when administrative fina-
1ity 1s a commonpdace."If, in 1937, a oourt resorts to these old
presumntions, 1t %8s doing something very different from attempting
to ascertaln the probable intention of the legislature...English
and Canadian Judges have no power to declare scts unconsittutional
merely because they depart from the good old waya of thought; they
oan, however, use the presumptions to mould legislative Ainnovations
into some Accord with the old notions."

_° However, 1s the foregolng contention correct? It 1s suggested
that it 1q not entirely so. The rules of atatute interpretation,
inoluding presumptions against legislation depriving the subleoct of
asoess to the courts, ares set law. If Jjudges do not make law, in
theory, how ocan they ohange theage old common law presumptiona? The
existence of these canons of construoction are, or should be, tha
asodpted standard against which the legislative drartsnan mist gauge
the effect of his work. Thig oontention was givon Judiocial voice in

-

Atlantic Coastline Rallway v. Gommonwealth 302 Ky.R., where the court

L - L] Ao
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Ag JS M1l sald, “numeroua represantative bodies ought not adminlster
or dlotate to thoae who Rave ohargn -of admlnistration.“ It seems -
.anomalous that tne Canadian 1eglhlnture should vest adminlatratlve
agenciee wlth euch wide dlsoretlonary poweJ;, while. in tha Us
with its real aeparat;on of powers, 1egialaturea ghould be eso
prolix in their inatructions to 1egislative agenoles. Howaiér, ﬁha
problem ot the draftsmnn is a real one in any Jurisdlot1on. It a
;statute As, prolix 1n ennumerating particulars, the courts take the
":vlev that to extend the oarticumara beyond those expresely aet out

.would be to legialate rurthsr.“Tha Amminence of an abaurdity has’
:.power_to 1imit words but not to éxtend then.“(corry). The further
'errect of pfolixity , 88 we h=ava séen; 1s to provide a more or
less olaborate standard by whioh a court may revlew tha tindings of
the trlbunal an aeffect that a 1eglalature 15 uaually at pains to
_avqid;, . ' ' :

e On the other hana,general wordlng 18 susoentlole to
fthe probability of unrcresaaable and uncortain ourlal 1nterpre- .
tation that might conoeivably, daprive tha statute of .all real
erricacy. Would a 0ourt 1n amallfylng general. wording, or per-
‘haps “partieularlzing" 1t to Tit the caweat hand leave 1tsolf
open to oharges that it was 1eg151&t1ng? The Supreme Court or the
United Stataa has sald "no" but in a rield where eaoh.case»turns
‘.80 peculiarly on its oun racts, no cne ocase can be goneral authority.
' In eonoluslon, 4t may be stated that there 1s a certain
basie aoceptanoe or prinoiplea in the field of statute»lnterpretaf.
tion. If the meaning of the statute is "plain" ,theliteral rule will
_be applied; of course, many Jjudges will agree that a paasaga.ié'“plainf
in meaning, and yet asoribé different "plain" ﬁaanings. In applying
the goldsnzsrule (I), the court must deeide what odnatitufes an
: ahsurdity,_and 1t will be read&ly appreciated that one Judgp’s view
‘{ot vhat conutitutes absurdlty may easily airger’ matorially trom
" thax of. anot&ar. Heydon‘a Rule (2) s perhapa ths moet anbiguous or
vall, and means golng heind the act to find 1ts true purposo and
1ntont, a eonoept fraught with considerabie hazard, and uubjeot Lo
_'tho subjeotiva 1ntcrpollatlonu or the Jndga's private opicazon.

‘ ‘(I)' Ir a 11ter&1 conetruotlon of the uords or a: ctatute be absurd
the act must be so sonstrued as to avoid the aweurdity." -

(2)Heydon's Rule. "What was the common law before the aot?Z.uhaﬁ was -
- the mlischier and derant far uh!nh Fha (T A48 cat ——acemon e e -
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v hen all is said‘and -done, however, 1% 1s uncontestable that

the courts, even wlth the absolnte nlnimum of anlmosity toward

-leglalation, Are armed by the uncertsinty of the baslc premises of

interpretive processes and the multiplicity of rules and_cénbné
available, %o nullify by "Jjudicial arbitrariness" seemingly, the
most fortuitous and 1east 1nnoouous stuetubtes that come before them.

Prof. Scott (I) was. thinklng of this perhepe when he voiced the

'complaint,‘”the balance between controlling,excesseg and abuses

_ and.taking vart, even 1f a negative part, in the formatlion of

rublic policy, is extremely delicagf."

o

e -

o . - - Coe . . . .-

~the Parlisment h-th resolved and &npolnted to cure the diaease of the

-Commonwesalth. 4. The true reason of the remedy
(1)1947 Can. Bar Rev.: 277..
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THE CURI AL MACHIIIY

I. Certorari

Appeal from an administrative declsion must, of courée, be ex~
pressly conferred by statute. In the absence of statutory appeal,
review lies only through the medium of the prerogatlve writs.

That the prerogatlive remedies are restricted and unsatlsractory
is ﬁoday almost univer=sally conceded, snd the absence of sultable
alternative expedients seems to have been largely reponslble for the
extent to whilich the tradltlonal use of the writs, easpecially certlo-
rarl and prohibiltion, have been contorted by the courts and rendered
80 uncertaln in practice. The Committee on Ministeras' Powers voleed
this sentiment ,"Procedure by way of certlorari, prohlbitlon, and
mandamus lg archalilc and in some ways cumbrous and inelasgtic, and we
could suggest the expedliency of introducing cheaver and mord expedi-
tious.procedure."~Th1é is all very well, but the only amswer lles in
1egielative action, a most unlikely expedient when ALt 1s consgidered
that the véry setting up of administrative Iribunals disclosgs
legislative intent to exclude the Jurlsdiction of the courts.

Firstly, however, we must examine more closely the conten-
tlon, almost universally held by Jjuridlcal writers, and repeatedlf
avoued by courts, that certiorari (and prohibition) lie only in
resrect to Judiciel proceedlngs.

Prof. Willils takes 1t for granted ( UTLJ '35-'36 p.62),
certiorarl lies only in resnect to Judiclal prooceedings ag dig--
tinguished from administrative acts; that 1s admitted." DM Gordon
states," On principle, it seems 1m§ossible to justify the use of the
common law certiorard for reviewlng the exercise of administra tive
funotions. For, historically, certlorari is a remedy that rests upon

the theory that all Jjudlicial power has becn delegated by the King...

and that he, as revresented by the King 8 Bench is calling his

delegates to account for thelr use of thelr delegatad powers- certlo—
rarl being the means by which he informs himself of what_@hey haye
dbné.“Agalnh"But, genqrally,'adminiétratlge tribunélé pan seldom be
saitd to act as the Xing's delegates.lIn general, the Qﬁown does not
possess and could not delegate such powers as statﬁués\authorize'

administrative tribunals to exercise." o

This propbsitlon~has received curlial endorsement in

-
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countless cases. Random exsmrles are, Rv Colea ¢ (B 75, R v. Salford
Overseers I8 O 54, R v.Aberdczre Canal Co. Il NB , R,v.Junderland
JJ IQCI 2 KR 757, R v, Titmarch 22 OLR £69; "nothing but & Judicial
act wlll be removed by certiorari... " (f.v.Ledlard 96 ER 78h); R.v.
Lloyd& Cald. 309; "where the proceeding is not a Judicial aect, the
court has no asuthority to grsnt s ertiorsri; Ex psrte Jacob 10 NBT
I53; Ex parte Taunton I DPC; R v. Simpson 1880 NBR W72. "Certiorari
does not lie to bring up for revlew_adﬁinlstrative acta but obly'
such as are Judiclal." per MacDonald CJF in In Re New Glasgow I&97
NSR I07. '

The authority most repeated probably is Lord Atk%n's
famous diotum, where he referrs to bodies toc whom certliorari will

lie as "any body of psrsons having legal zuthority to determine

aquestlons affecting the rights of subjects and having the duty to i

act judicislly." Although, as we know, this does not mean "pure
Judlioial" bodies, but 1t has the efrfect iof precludlng "ourely
administrative” bodles.

In Re Brock v. Rentale Administrator Iols OR HIZ we
have recent authority of the Onterlo Court of Apneal for thhe an~
cient provosltion, the court holding that, as the Reniials Admlinis-
tretor was actling "purely qdmipistratively", the vrercgative writ
of certliorsri was not avallsble as & remedy. We have further auth-
ority in ée Negs and Inc;rporated Raelng As-~oclation I9N6 7 DLR
91, whers Hogg.g,étated "In order that certiorari may lle, the
body whose acts are in question must have lmrosed wpon it a duty
to deéide, as, for example, tha.duty ceat upon the magistrate to
grant or wlthhold a licence...wiere there l1ls no such duty lmposed
by law uron a =neraon, although matters which affect the rights of
individuals may be the sublject of adjudication, certiorqri cannot
be granted."

However, the proposition that certloreri lies only in
respept to Judlicial proceedings has not gone unchalienged, both b&
the courts 1n practice amd more recently, by Juridical writers.

In I882, we find BrettlJ urging courts toc employ fresgly
the writ of prohibition to restrain 1nferior tribunales. "My viow
of the.power of prohlbition of the present day is that the oourt
should not be chary of axeroising*lt; and that ahersver the leglslature
entrusts to anv baodv af ﬂnrnnnn nthar than tha Swewamas L I

» s .
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power ofk{mposlng an obligation upon individuals, the courts ought
to exercise as wildely as posgsible the power of controlling those

bodies of personsg who attempt to exercise powers beyong those glven

them by Act of Parliament." (R.v. Local Government Board I0 QBD 309).

Although the court here spoke of prohibition, the dictum is of course,

equally arplicable to certiorardl, 'and has been cited by courts as
authority for wlde use of the latter remedy.

In R.v. Woodhouse I906 2 XB 50T ,we find Fletcher lMoulton

LJ stating,"..certliorari 1s frequently spoken of as ap»lying to Jjudi-
cilal ects only, but the cases by which the limitation is suéposed to
be establish show that the phrase " judlcial act" must be taken in a

very wlde sense, lncluding many acts that would not ordinarlly be
termed ' judicial'." -

A*ory J,Ain R.v. Heandron, delivered dectum to the effect that
the writs of certlorari and prohibition would lie in respeot to "mat-
teTs whilch are not perhaps striotly Jjudicilal”.

As far back as 1869, we find the Supreme Court of Ngva Scotia

stating,in Crawley v. Anderson I2 NSR 37, "The legislation and prac-—

tice in thils province, glve a wider scope to the writ of certlorarl

than it has ever had in England. In R.v. Coles 8 QB 75, 1t was aaild
that a certlorari does not llie to remove any other than judiclal
acts. This appears to be the English rule; we have not so restricted
it in thils provincde." The same court continued An I877 in In Re
Assessment of the Bagk of Nova Scotla by New Glasgow I877 2 NSR 32
" It {(certliorari) 1is not so restricted in this province as not to
remove any other than Jjudicial saots."

It was broadly 1a1a down Ain Duchess of Portland v Wynne
87 ER 1308 and R.v.Inhabitants of Glamorganshire 9I ER I287, that,as
a rule of general applicatlon in the Court of King's Bench,wlll exam-
ine the proceedings of all Jjurilsdictions created by Act of Parlliament

This case was followed in I853 in . New Brunswieck in Ex parte Jocelyin
I853 NBR 637. ‘

In Local Government Board v Arlidge, the House of Lords
seems %o have assum?d that certlorari was the proper remedy to re-
view a purely administrative declsion of the Board. In this ocase,
however, the approprlateness of-the writ had not been argued before:

"

+tha Amawe
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In the Rlce Case, certiorarl was also assumed to bes the nropsr
remedy, although no express finding was made &s to the uature of the
Functions of the Board. A long line of English declsiocns, in fact,
elther granted eertiorari or assumed 1t to be the projer reaedy,
without the court having made express findings as to the nature of
the funcions,e.g. R.v.Arkwright Ighg I2 QB 950, R v. Thornton 1398
I QB 334, R.v. Groom I90I 2 KB 157, R.v.Richmond Ig2I I KB 22L&,
R.v.Butt I922 37 TLR 537, R.v. Shann I9I0 2 KB 4I8. :In the majority
of the ecited cases the tribunal whose deocision was under review was
in fact acting administratively. Refralning from making a finding
és %o the funoction would appear to be the most effective way of

clrcunventing the question

In John‘East Iron Works w. Lkbour Helations Board of Sas-—
katchewan (clted post), certiorari was granted to guash certain
orders of the Board, although no finding as to the function of
that tribunal were made by the covrt. Here, however, the facts
were somewhat unusual in that the Court of Appeal, upon hearing
the appeal, 1lmplled that certiorari would lie. Yhen the Privy
Council returned the case to ths Court of Appesal for a rehearing
and the implled finding had not been disturbed, the Court of Ap-
peal felt at liberty to proceed with tpat remedy, although, too,
the Privy Coucnil had made no finding as to the nature of the funo-
tion. This case was followed in the same year in Capltal Cab V.
Canadlan Brotherhood of Rallway Employees, though, here agaln,
no finding as to the function was ma de.

A very recent Canadlan case reveals a startling willing-
ness on the part of a Court of Appeal %o expand its powers of re-—
view, almost in direct contravention of established Jjudlolal
principle. Re SBafeways Ltdl I952 3 DLR 855 concerns a flindlng of
law on a collateral issue, whifh was necessary to vest the Board
with further Jjurisdlietion in the matter, a finding as to whether
certaln persons were "employees"'of the company in question. The ’
court said," the court may roeview a decision of an administrative
board on certiorari even where there i1s a legislative har...and
quash 1t i1f the Board has exceeded 1ts Jurlsdiction oconsequent upon an
error of law apparent on the face of the record."® Jghh East Iron
Works was referred to, but as we have seen, the authority.of doubt-
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fact that the Labour Relation Bourd was an adminlstrative tribunsl,
-anﬁ Ald not ev3in observe the amenlties by stating that there wos an
obligatlion to :roceed judloeially.

Two American jJjudioclal wrilters of prominence who have ‘elosely
obscerved bhoth the American and English developments'have the tollow-
ing comments. *rof. Schwartz in "Law and thse Executive' concludes
thet today the writs will lie to review "practloally all admlnls@ratlue'
determinations cven where thef are leglislative in pharaétqr, i1if there
1s 2 duty on the executive to declde 1ln & 'Judiclal manner' ",
Dickineon, in Adminlstrstive Justlce and the Suprémacy ofl. Law" (Io27
38)'1ooks at the old common law requirement that certlorari must be

addressed to an inferlor tribunal,l.e. a body aqtlng Judicially in

the strictest sense, and comments " ...following its usual process ol

growth by analogy, our law has bagun with the fact that adminlstrative
tribunals are ocomposed of publlic officers and has applled to then the
rules governing court control of the acts of guch officers." It is
instructive to compare this view with that of Mr.Gordon,"....adminis-
trative tribunsle can seldom bBe &aid to act as the Kingt's delégates.
In geﬁaral, the Crown does not possegs and could nof delegate such
_powers as gtatutes authorize administrative tribunals to exercise."
There sre, however, vaild grounds for argument that "King's
‘delegate"” may belnssimiléted wilh "public orricer" for the purpose
‘of permitting Jjudicial review. "King‘s.aelegate“ is of course, an
archalc term, snd there As evidence that it was quite nebulous even
in the daye when 1t was extant. In}the Mi1ddle Ages, ﬁanqr court and
coﬁnty court together ggek care of the general buslness of the sur-
rounding area, both =dministrative and Judlcial, a tradltion that
was later 1nhefibted by aesslons of the justlices of the peace, which
exeroclsed concurrent Jjurlsdictlons in law and admlnistration by vir-
tue both of common law and atetute."lThelr predominance in county
govarnment; once establiehed, remained almosgt vnohallenged uqtll.the
secdnd-quarter of the LI9th.Century,. and, although 1t has since been
,gradﬁally superseded, the prlndinles on whieh ﬁhey conducted local .
admlnistration acqulred o fizltj wilhilch has enabled them to survive the
transferanoe of sdwministra tive functions to other bodles during the

last one hundred yeara, and to serve as a basis for the modern method

of Judiclal eontrol.“(Keir and. prson "Eases on Constitutional Lew

y..n _» - ——t
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During the I8th.Century, there was very llttle centrel
government interference in looal affairs, and, if Parliagent deter-
v m;neé to Ainterfere wlth privsete rights, 1t used the established and

treditlonal medium of the justices of the pemce. Thus, the justices

were vested wilth stralght adginistrative dutles, to determine crants

ete. g they .agair FL14, pursuent to the Poor lLaws, the various licen-—

cing acts,ete. Although their functions were usually distlngulshable,

they were expected to deonide all lssues on certaln fundamental vrin-
ciples of haturael Justice. It seems more nestural to assume that ro-
,vieﬁlog oourtsawould assimilate the fﬁnctione performed, at 1éast
. insofar as they required the epolicatlon of'old'common law nrincliples,
when the admlnietretive funotions were gradually divested from . the
orimarlly Judiclal bodiee and vested 1n statutory tribunals.
HOW_further, is Gordon 8 contentlon valld that ", .the Crown
does not possess and could not delegate such vowers as statutes auth-
orize administrative tribunals to exercise." In the’firstvplece, the
'Groen, as distinct from the leglaslature, does not possess ;n_most
cases the power.to exerclse,the authority which is conferred on
theSe tribunala. The power‘;s 1eglelat1ve.'But{ ohceithe'legisiature
ﬁws oreoted these'Juriediotiona, the nlcture is aomewﬁat different.
TIh a me Jorlty of cases, the'tribunals created by the 1eaislature _
report to or are regponsible to varlous Crown Denartments. They are
Crown.eerVante or_Grown orfioers 1n many-casee; in any event,-they

mey almost without excertion, be feferred to as "publle .servants"

As the public is &esentlally thr Crown, there could be small objecs
tion to aqelmilating “Crown offioer" wltb publio.Offlcer“,"The_oase,‘
rather
than "Crown servant or officer", and there 1s no doubt that "public

law alsmot lnvariably referse to " public servant or officer!

servant of offlcer"ls a more oomprehensive term. In Henley v,

of Lyme 130 KR has, the Chie¥f Justice of England held,"

Mayor
in my ow»inion

every one who 1s_appointod'to diecharge.a public duty, and receives a.

oompeheatloh in.whatever ahaoe,'whethsr from the Grown oriotheerEG,_ _
i1s constituted a'publio officer.x," Stuart J. in Smlth v Christie 1920

'3 WYR 585, atated "... oertainiy, Af a subordinate app01ntee of the
Minister or Agrloulnture is a public offioer, 1t would be strange'

Af. the Ministen himselr should not be one." Pathmaaterg, County Crown

attorneys, the mayor of a town, speoi&l constablea, have been held to

be‘“nublic:orrioere".



IX0o.

However, it is nbthintended to lebour the noint. From & ourely
mroéedural boint of view, there may well bs grounds for arguient
thsat certliorari should lie to tribun 1s exerbisinp vare administra—
tive functionsg. Such a proposition should not be too startlingly un-'
realistié 1n>vlew,of the historiéal assimilatlon of funcﬁioné,lthe,

nature. of publlciservants and the obviocua necesslty of confining

- thelr activities within‘the 11m1ts define&-by statute, and tha

Anherent nroliferation of oommon law vrlnciples in the light or

'chdnoing conditions. In nractica the courts qohieve substantial;y the

same end when they oharaoterlze a tribunzl as "quasi-Judicial”. Nbre

certiorar to lle to pure;admlnistratiye trivvunals - on strict Juris-

diotional_grounda, the courte. wou1d be sbegolved from the neceselty or

sctin somewhat less tha n frankly 1n thus tacking hybrid 1qbe16 on
pure admimlétfatlve boards to Juetify 1ntarrepenoe. The certdintv that
the remedy would lie t6 any body cfeated b étﬁtnte would nullify muoh
of the precarlousness now facing the ﬁrosnectivo applicant. The propo-
sition would have Yo be premiaed on the qtrirtest constwuotion mfrthe
word "Jurisdiction'". The meJorltJ of thcse trihuna]n are responﬁible
for the actual discharge of thelr dutien,nnt ta the courts of law, bat.
to Croxn Departmenta adminietering the sct 1n auestion. us we have seen,
the fuilure of the courta . to cnnfine thalr aurveillance to questions

of jurisdlction strictly understood places them in the positlon or

encroaching upon the 1egislat1ve fleld

. _%hen 511 is said and done,‘thls nranonltﬂon Jeaves one with
rore . tuan a suspioion that expedienoy 13 the ruling consider“tLon. It
is signiflcnt that the courts themselves hsove generally eschewsd ‘such
e2r 2oplicaetion of thelr prerogative remedles.

The writs are admittedly uncertain and largely ilnadeguate
remedioas. The answer would perhaps lle in the adorntlon of a Uniform
Admlnistfatlve Procédure Act, or even, as al laet roscrt, of a sys-

tem of “admihistrative.qour?p" on the qqnﬁinehta} model. e T

“ -
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2. Mandamusg _
Mandamus was heid by early authority to 1ié“¢h1y in reepeet_to
. "ministerial" as opposed to "Judicial“ acts. "Stated in general terms,
the principle is that mandamus will 1ie to compel the performance of
duties purely minlgterial in thelr nature and so elgare and spefifie
that no element of diecretientierleft.ln their~performamce, but that
"as to all aocts or dutles necessarily calllng for the exerclse of
',jaag'enie,nt and diseretion ;m the part of the officer or body at whose
hands tpeir performance is required, mandamus will not lie."(E.Freund
" Administrative Powers'over Pereohe and Property, Chicago 1928, 227} .
The fallacies ot the foregolng are expeded when one exnmlhee
the cases where - there 13 a duty (ministerial) to decide but the
‘ dec;elon 1s purely discretionary (administrative). We recall in K.v.
ArohbiahOp, where statute required the Archbishop to appreve_a licence
~before a 1eofurer could lawfully nreach. 'The only mlniaterial*element
was that requiring the Archbiehop to arrive at a decision, the decieioa
itsel? being purely discretionary. We reoall too, that the eeeehoe'of'
ministerial aetione Ag that . they are based on mandatee or warrants ro
'eerve as agents to glve effect to deoielons already arrLVed at, whether,
" the decieions are administrative or Judicial 1n nature- In the Arhc-
bishop Caee,_the neceeeity to decide must precede the decislon; 1n any
event, i1t must generally be agreed that a etatutery obllgation to ar—'
rive at a declslon 1a oompletely at Varianoe wlth the acoepted ooneept
of. ministerial funotione. ‘
‘ ‘ In Rég. v. JJ of Montgomeryehire, there wa s ‘no euggeetlon
by the Court of Appeal that mandamus was not the correct remedy, althed
ugh he re we see the applicante qQuerying the 'reasonablenss" of the
Rules of Practice of the Quarter Sessiona. Not only were the JJ not
required to hear an appeal beyond the perilod preeoribed.ln the Ruiesr
but they were expressly precluded from doing so. Had they walved their
,own rules in ravour of hearlng the appeal thie act would have been
- one ~involving the widest d&ecretlon.‘ ' , _
‘ In Gooper V. Wandeworth the oourt expreeely found that the
district board were aotlng Judioially, and granted a mandamus.‘ .
' However,_even ir ‘we. do not insist on the teehnical definitlon
of ministerial as conta;ned in Freund'e:etatement, and aoeord it the -
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meaning "unattended rith the =zwercise oFf auay dsgreo of cfficilal
Judgement or e2lement of discretion, we e=%ill »un into dilricul-
tlesa. There sre Allustroted by cases wnere the tribvunsl chargea
with the neccesaity of makihg a deciglon hasg in fact, made a dec-—
islion,. vt the sprlicant For mandamus contends that the tribunal
acted upon "exfraneous coqslderatlons" or " econtrary o natural
Justice”, end thet, conseuunently, the decisilon wesg no decislon at
all. slthough thie argument hoe been conceded by the courts (e.g.
Rice Casee) , the preoess has been a tvhinly-disgulsed Judicilal
fiotion to correct zbusges in harsh cases, end should gilve no support
in logic to the contentlon that mendamus will only lle in casecs
where there is no element of disoretion.

Frof. Finkleman contends that the tribunal must exerclse
some dlscretion in detverwining hhether.;nere was or wasg not Jurlisdie-
ticon 1lying either wlth Lltagelf or wiftih A body on wvhose authority 1t is
callsd on to act.

However indlecrluminatingly the courte nave bandled zbout
the words "ministerial’, "judicilali”" , "inferilor', “"edministrative",
ete, in dewnlling wlith mandamusg cases, 1t is clear that the wirlt will lie
when a duty exists upon a tribunal or one of 1t orficers to act in
a oertein 7natter; (a) the least contentlous case iLs where the duty is
"ministerisal® in the strictest scnse, 1.e. where the authority executes
or glves effect to the declslons of o ©.ibunal wnether admlnistrative
or Judiclsl; and (b) irhere there 1s aduty to make a declsion, whather
that decisoon 1sa to be arrived at Judilclally or administratively.
Under (b); the writ would lie, of course, only to force the making of
the decision, although 4% oould rresoribe factors to be considered so

ag to give effect to naturad Juastioe, esto.
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REVIEW'! ONTHE MERITS!

I, Jurisdlection and "Jurisdietionel Fact

.It must be made clear at the outset that only autharity in
legal theory for prerogative interfererice 1s Jurisdiotionall.e. for
the purpose of correcting (I) excess of Jjurisdiction (exces de nvou-
voir), and (2) abuse of Jurisdiction ( abus de pouvoir)}. Consequently,
it is ‘erroneous, striotly gpeaklng, to speakX of "review on the mepits",
although a conalderable number of text-wrliters have done zo. A dmittedly
the remarkable readiness-of the courts Lo charascterize the most hetero-

gensous factors under the heading " jurisdliction” has deprived the

tradltional limitation of any resl significance 1in practice.

It 1s obvious that no inferior tribunal regardlese of whether
1t is exercising Judlicianl powers or powers delegeted to 1t by Parlia-~
ment, can be allowed to dctermine with flnality the extent of 1ts own
Jurisdioction. The result woudd be chaos. To avply the principle. of
extenslon %o =z reducfid ad absurdum, z tribunal authorized to issue

liquor licences cannot turn around and lssue marrlage llicences.

"Ho tribunal 1f inferior Jurisdiction",sccording to Far-—
.wall LJ, "can, by 1lts owm decison, finally declde on the question of
the exlstence or extent of.suoh Jurisdiction; such & question ls al-
ways sublject to review by the High Court, which dces not permlt the

inferior tribunal to usurp a Jurisdiction which it does not passess

whether st all or to the extent claimed, or to refuse to exerclse

a jurisdiction which it has and ocught to exerclise....for the exis-

tence of the 1imit (of Jjurisdiction) necessitates an authority to

determine and enforce 1t; 1t 1s a contradictlion in terms to coreate

a tribunal with limited jurisdiction and uniimlited power to detexr-~
mine such l1imit at lts own will and pleasurg....it e iImmaterial
whether the decision of the inferior tribunsl on the questlon of

the exilstence or non-existence of itas own Jurlsdictlon is founded
on law or fact."

This question of course, is of paramount importance in the

United States where a falr ochance must be glven, where a constitution-

al lasue is raiged, to submlt both law and faot to Judlcilal review

under. danger of the administrative order falling as belng contrary

to the "due process'™ clause of the Constitution.

The vproblem in Encgland waa noasd bv T.nrA Faham MR

in
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Iggg 21 GBD 3173, "When en inferior court or tribunal or body' which
has to exerclsc the power ol deelding frcots, is £irst establighed by
Agt of Parliament, the législature hos to consider what powere 1t will
glve that tribunal or body. It may, in effeot, say that, Af a certaln
state of factzx exist and 1t is shown to such tribunal or body before
it prooceeds to do certzin things, 1t s8hall have jJjurisdicotion to do such
things, but not ottherwise. There 1t 1s not for them conclusively to

declde whether that state of facts exiatas, and Af they exercise the

Jurisdictlon without 1%ts exlatence, what they do may be questioned
and it will be held that they acsted wAithout Jurisdiction. But, there
i8 another state of facts vhich may exist. The leglslature may entrust
the tribunal or body wilth a2 Jurisdieticn which inocludes the Jjurisdlio-
tlon to determine whether the preliminary ste te of facts exlsts as
well ag the Jurlsdiction or finding that it does,

exiast, to proceed
further or do something more."

It must e remembered, of coumse, that there are no
constitutional restrictions om Parliament to rrevent At from decree-—

ing that the tribunal's findings on questions of Jjurisdictional fact

or even of law &lone, shesll he final.

The English X936 Houuing Act emmowered the local authorities

to expropriate land sublJect to & »rohibition that the land did not,

inter allia, form part of a »nark or nleasure ground. The Ripon loeal

authority found as s fact that the Land in question was not a nark
and the !Mluister aonfirmed the commuleory purchasing order. Landowners
appealed. "Vhere there ls evlidence upon which the linister could
arrive at thie conecluslon at whieh he did arrive, it is not for the
Appreal Court te a2llow t e aovpeal by rehearing the casge and hesaring
evidence and considerlng evidence, and disagreeing wlth the conoc-
lusion of the Minister. It 1e & finding of fact and by a finding of
fect I am bound." (Re Ripon Housing Order I939 I All ER 508) . This
is an admlirsble general stafement of the law on the finality of
admlnlstrative faét—flnding. However, this was a casge of " jurisdic-—
tional fact",i.e. 2 f£finding had to be made on a preliminary faoct 1r

set of fects to found Jurlesdiction in the body for the major adjudli-

cation. Consequently, the above decision was subgequently overruled.

A finding of fact as to whether the -land was a park or not had to be

made as a condltion: precedent to the exsrcise of the tribunal's Etatu—
X =
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tory powers of expropriation. And the court of last resort found that
the tribunsal had to ascertailn the preliminary fact correctly, under
renalty of losgs of subsequent Jurlsdlcetion. ~

In the United States a parallel declsion 1s Crowell v Benson.
The tribunal set up under the Harbour¢%orkers' Commensation Act had
to make a priliminary f$;31ng as to whether a "master-servant” re-
latlonship exigteé in fhe case before them, so as to determine
whether the act fh questlon beca@e operative. The Court categorized
th%s finding as one of "Jurlsdic%ional fuct" and ruled that the
trivunal's incorrect f£finding on the point had deprived it of ail
subsequent Jurlsdlotian. However, the US Supreme Couri took »
different view in Natiohal Labour Relation Board v. Hearst Publica-
tions. The. NLRA called for adminlstrative determination as to whether
an "employer—employee" relatlionshlp a@xisted before the act hecame
arvlicable. The court, in this case, held that the decision was
merely one of "adminlstrative factafinding". This decislon is of
course, open to doubt, as the finding rcquired the application of’
the faotse found to the legal coﬁcept of the relatlionship.

A very recent Canadlan declsion is in point.In Re Safeways
Ltd. I952 3 DLH 855, the court stated "Before determining whether =a
unit 1ls aporoprlate Bor collective bargalning, the Board must necess-—
arily reach conclusions which are conditions precedent to its Juris-
dlction to make ,the decigion. The question before the .Board was_‘is
the unlt seeking classiflication composed in whole or in part of em-—
ployees wilithin the scope of the Act?" In this cas&, the court erred in
law 1n the interpretation placed on "employee'!, and,"in so doing,

exceedsd 1lts Jurisdictlion; thereore, 1t 1ls without Jurlsdictlon to

. eexrtify the unit 1n question. "Further,when an error in law exists

in a ccllateral 1lssue, the court will review the record on certiorari
to see AT it shows a wrongful usurpsatlon of Jjurisdlotlion or if the
Board acted in exceég\:r Jurliediction.” The exoceptlion. taken to thie

case previously, was oh procedural gounds.
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2. Pindings of Fact

»

Subject to "Jurisdictlonal fact" discussed ebove, is 1t ocorrect

to state as a general rule, that administrative findings of fact are
£final®

Flrstly, adminlgzﬁative tribunals are usually composed of ex-
perts in respect to the subject-matter with which they have to deal.
"The decision,for Ainstance, of the New York Public Sepvice Commission
thet a gas company ought to provide gas service for a givdn dlstrict
1s almost inevitably more right than a decislon by the courts in a
similar case." (Laski; "A Grammar of quitlcg" Lhth.ed. 393).

’ In line with this view, the courts tend to apply the tradi- .
tlonal Jjudlcial concept that the court of first instance les always
in a preferred voslitlon to ascertailn the fgcts, belng able to watch
the demeasanour of witneasses,hear on-~-the-spont argument, balance
nuances of oross-examination, have the right to view, ete. The
Committee on Ministers' P owers went on record, " we are of the
opinion that there shou;d be an absolute and universal right of
apneal to. the High Court on any point of law frog the Judicial
‘declision of a Minlster of Mimisterial tribunal, but we are
fied that there should, as a rule,

satls- -

be no appeal to any court of law
on ilssues of fact."

However,; what is the curlai view wlth.fespect to adminlstra-
. tivé_fact—findlng if it is found that the tribunal ma@e the finding
under review agalnst the evidence on the record, or even without
consdulting evidence at all, or, if, having evidence before them,

they made a finding of fact, not upon thathevidenoe but upon com-—
pletely extraneous considerations?

It has been asserted that an abseolute unfettered discretion
in administrastive agencies in resmpect to finding s of fact, -would be

tantamount to nullification of Jjulclial review. A court must be able

to review adminlstrative declsions to asceriain whether there was any
evidence to support the finding of fact. The revliew should not, of '
course, go to the wight of evidence, but should be limited %o "suoh
relevant evidence as a reasonable mind might accept as adequate to
support a coneluealon."(Consol. Exlson Co. v. NLRB 309 US I97).

- On the other hand, Ais the argument advanced throughout this

(\
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raprer- that , vrure "admintstretive- declalons are reviewable solely one

rroundgs of Jurisdivtivn ssrletly construed, "and that any other--elaim
t~ eepyie.r ie an unvy rrvant:d intrusion on lerrielstlve svhere, this

pgssumin- the remedy ls avollable.

To ,complicats Lhe igsue, there is not , of course, any hard

and fast "law-rfaect classifications” in the great mzjority of cases.

They are seldom mutually exclusive. Here agaln we find a virtual

narte blanche Tor curial interference, similar to that which has

nlagued us throughout 1ln respect to the distlncoctlion between Judlicial

and administrative; "ALf Lhe case, 1ln the merits and equities 1s a

good one, and the court feels interference is warranted then the lasue

beforé 1t becomes one of law; 1f not, the lasue i1s one of fact and

reviou wilili not lie."

lrof. S3chwartz states that the distinction between law and

Tact furnishics the onby gulde o construct a nroper theory of re—

view. 48 we have ageen, the British concept of review 1s based rather

on the distintion betwaen the nature of funckions. In elther cse, we

are confronted with the existence of a wvast, indefinsble, twilight

zone, where law, facts, and functions refuse to conform to definling

orinciplies. The "law and fact" theory comes un agalnst "mixed law and

fact? uestions, and the distinction between "ultimate facts" and

"evidentiary factsg' . The'"nature of the funoction" theory mires down
In qu&siljudioial hylbrids. In either case, the indefinitenegs of the
soncegot lzads Ho situations where tne ocourt can interfere at will,
to tne ultimate prejudice of the appllcant and the will of the legla-
lature.

Serutton LJ observed, "In my view, 1% 1s Aimpossible to re-

concile the various statemente of high authority on the division be-

tween fact which is unnappealable and law which is appeallable."

Statute can, of course, mske an lLasue one of law or ract

which would ordinarily be considered one of ths naturc of the funetion.
For examvle, under the UX Income Tax Act, the Scecial Commlssgloners
found ‘that a ecertain Rallway clerk was ths "holder of = public office

or employment of profit of a rublié nature." for purnosna of asgess—

ment..The Aot provided for appeal on questliong of law. The court held

the decislon &f the Commlssioners to be one of law, perﬁithing curial

interference. In the absence of statutory provislons respectiné appeal
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the court would have been thrown bapk upoen the equally lugubrious
task of determining whether the Commlss;oners had been acting judici-
ally or administratively. (GWR v Bater 1922 2 AC I).

.Under the Income Tax A ct, was a flnding that a yaxpayer was
a "resildent” a finding éf léw or fact? A majority of the House of
Lords palléd 1t " fact". In the absgnce of the statutory‘right of
appeal in "ocases of law", the court wouocld probably have decided
that the Commissioners were acting "administratively". Of course,
had the Commissiloners prevliously been held by a competent Sourt of
" law to have acted "Jjudlolally" or "quasi-judiclally", there would
exist a judicilal comphlsion to adhere to the precedent, and to that
extent 1%t 1is not open to us to assimilate the nature of the‘court's
functions in that behlaf too closely with a stattitory right of appeal.

Where there has been a complete absence of evidepce to serve
as the basls for the adminlstrative fAinding of fact, the ocourts have
been qQuick to declare that the trlbunal in question has been acting
beyond it s competence. Whether an administrative finding of fact
has been'madé without evidence 1s considered to be a gquestion of law,
and so reviewable on appeal. "To come to a soncluslion which there 1is
no evidenbe to support 1s to make an error in law.'per Du?arqu J.
"Administrative determination of questions of puré Tact are not to be
disturbed any more than are fhe findings of a Jury, unless 1t should
aprear that there eas no evidence before them upon which they, as
reasonable men, could come to the conclusion to whlch they have come;
and this, even though the court of review could on the evidence, have
come to a ooncluslon entirely different from theilrs."( GWR v Bater).
"If there is evidence on whilch the loocal authority and the Minister
can act, it 18 not for thils court to say that they =mould have ocome to
a different conchusion from that to which they did come, or that they
were wrong in arriving at decislons at which they arrived" (In Re
Bambrldge I939 I KB 500).

Is a £inding of faot involved in a declsion that houses
6coup16d by ‘certain chauffers were houses "intended to be used as
dwellings for the working classes" within the meaning of the Housing
and Town Planping Agct of I909? The @Gourt of Appeal sald 1% was, Lord-
Readiﬁg stating,"... a ohaurréur is, in my 6§1n10n, a member of the

working classes, applying the ordinary test, and Ainterpreting the
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the words "working clzsses" in the ordinary and popular sense."

Agaln, of coufﬁe, the statute governs.';t for example, 1t
explicitely vests Hthe tribunal -vith the vnower to finally deocidd <The
1zgup on the basis of its own knowledge, or in the light of its own
experience, there is the strongest room for argument that the legls-
1atufa_1ntended to avold the nececclty of a finding based on the
relationship as legally defined by the courts. On the other hand,
a mere injunctlon to the tribunal to determine whether 8 " master-
gervant'relationshipy sxisted, there 1s reasonable grounds to hold
that the isgsue is one of law,i.e. that the flndlng on the particuliar
Ffasls mast ha consonant with the relstlionshlp as defined under
anslogous circumstanzes. vy courts of law. On the other hand, a
concent 1likc "workiung classes" 1as a coreaturs of popular usage, and
aithough £n édmlnistrative declelon might run counter to popular
denotutiong of the concert, there wovld be little chance of violence
belng done o ecbobli=hed judlelal prlnciples{ as would be the ocase
where the flndlﬁg related to a relationship like "mester-—servant.'
In otiier words, tho Assue ig one of faet. If the tribunsl held a
doctor or lawyer to be a member of the “working oclasses', complaint ‘
would needs be addressed to the reviewlng court on grounds of
ﬁnreasonablenéss, not error of lag, which would be the satated
grounds ifT "“mactor—-servant" were involved.

Most cageg, howaver, involve revliew of declslons based on
or pertalning to bothﬂlaw and fact, and it 1a obvious that the
pevenmptory lzohel "lawREr "faet" should be avoilded by the courts in
the first instsnce. By adopting a " mixed haw end fact" attitude,
more latitude is left to the court to sit back and honestly ponder
whether the particular elemeht of "law" or " fact" whi€h is material
to the tissue a2t bar, 1s spnliceble under the pecular clrcumstanceas.
For instance, a finding that the decision of an adgtnlshrative tri-~
bunal as to the relatlonshin of say, employer and employee is one of"
mexed law and fact, leaves .the couf% oven to.conslder the applicable
materlial zlement 1n the comecert onr another occasion at varlan—e with
thet edorted Ain rospect to the case at bar, wilthout doing violence to
principle. " Every osse muct-be considered 1n'th§ light of 1%s own
facts, bﬁt.in the preseqtlcaae, I am bf:fhe opinlon that theseabullé:‘\"

Aings come under the word "houseg" (In Re Butler) .

-
-
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2.Error of Law

Error of low by #2n zdministrative tribunal usuelly takers the
form of a misinterpretation of the effects of provislons of the govern-—

ing statute, which, sccording to the reviewling court, leads to wrong

conslderations being taken into account by the trlibunal in rendering —
decislon.

e recall, for ilnstance, the ocase of Reg. v. Sylvester, where

statute reatrieted the dlscretion of the tribunal te the guslifications

of the spnlicants 1.e. whether they were real mesidents and rate-payers,

and where they were refused a certiflicate on groundsg thet there were

too many alebouses in the wicinlty, the finding was held to be based on

wrong considerations, ovr error cf lew in interpreting their statutory

discretion, '

Wa recall, too the case cof Reg. v. Boteler, where the tribu-—
nel which vwas authorized to igsue warrants 1f they should "see fit", re—
fused to do so, purporting to rest the exercise of their discretion
on the grounds that the entlre governing sta tute was unjust and un-
recssonable. - The ouart sald,"That ls not a tenable ground on which this
court. can allow maglastratad to declCne to exercise thelr Jurlsdletion

sccording %o law."

Perhars the moat famous case we have conslidered in thisrew-—

spect was Board of Education v. Rice.." A dlsoretion to say whether the

sums provided ere £it and proper on the agsunption that the Act allows
the suthority to rrefer nrovided to non-provided schools 233 such

e antirely different from a dlscreéion, say, whether they afe it and
proper when such preference iz unlawful.'

The effect of R.v. Mayor of Newcastle on Tyne X&99 60LTR 963
and R.v.Ormesby Loocgl Board I9I0 2 KB IA5 are identicsel. The tribunals
both misconstrued the atatuie under whlch they wers authorilzed to act,
and did, in faect, act upon prlnoiplea and conslderations not authorize?
by the sta tute. The courts, smcordingly ruled that they ahad not in
Tact exerclsed thelr discretion at all.

The dlrf;oultles in ascertaining error of law in administrativs
tribunals 1s manifest. A court of Justice must decilde the actusl l1lssue

before it and nething else. A court of Justice ,also, glvea or mya be

required to gilve, reasons for Fudgement, so that 1t may be ascertained

at a glance exactly what considerations went to arriving at the ration
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decldendi. Adminlstrative itribunsls ususally keep very scenty records
and 1t has been advanced that this considerstion alone merkes the
remedy of certlorarl singularly inanpropriate "to review rmurely admlinis-
trative decisions.That this materially handicrne =

€ ceonrt in dndeaavoure
ing to ascertain wvhether error of law exists ve certelhly true, parti-
eularly when leading authoritiss (e.sz. R.v.Nat Bell Liqunri)lgze 2 AC
I28 ) have held thst affidavit evidence 1s inadmilssahle to show error
of law. It is perhaps #tincorrect to rose this conslderation as a practi-
ceal argument a~ainst the use of certioraril to review adminlstraiive
declslons generally, as technloslly the remedy 1s avallabke only to
review qQuestions of Jurisdeition, uron which the record is immaterilal.
1t hse nlways aonmerently been held that a High Court can question any
decislon in resnect elther to law or fact, 6n1y insofar ss error therelr
is deemded tec deprelve the tribunal of Jjurisdletion. However, dleota in
the very recent case of Re Safeways avpears to cast aome dnubt even m
this staunch old preovositlon.

The Committee on MHMinisters'! "owers have recommended that
any party affected by a decislion should be given reoeons therefor, and
1t has been cohtended that such a percedure would make for regularlity of
rollicy and ensure that the policy would be maie clear to the publie.
Such a vrocedure would no doubt be regquired by any Uniform Procedpre
Act that may be adopted. 7 ’

It is a principle then, that even a pure admlnlstrative
body when required to render a declsion, murt in fagt, declide that
very laessue and no other. If is a question turning on the facts of the
rarticular case, of course, as to whether consideration of "extraneous
matters' constitutes fallure to deal with the narticular 2ssue before
1.t, s0 as to depreive the tribunal of Jurisdiction. There Ais an anomaly
involved of course. & tribunal of a purely administeative nature 1is
called upon to decide an issue on the basls of polloy and expedlency.
However; a reviewlng court may pick on some factor falling wlithin the

head of policy and expe@iency, and state that that factor was one that

should not have been considered,l.e. was " extraﬁaous", and , consequent

1y hold that the tribunal had not arrived at a decision at all. ¥In the

event, a court may wind up ruling on what polloy ‘and expediency is in
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122,
respect To thet issue, and thus leave 1tsely opren to charges of
Interference with leglsivvive discretivion. ... Yhough tue state of
tlie law nany be ; Tactor in woliey it can never be thne governing fac-—
Lor; ctherwiese, rolicy and exediency ceance Lo h~ve mesnlnpg and are onl
other n-wee for Jusikice,....wvuhichsver way the Hign Court rules, on a
~cint of substantive law, this rulling can nevery debermine whéther
*n zéminlstratlive order is wrong or rignt. Indeed svch an order ils ne-
ver right or wrong, corrsect or incorrect." (Gorﬁonn,haé). He asvates

further, "

...the court's guesiloning tne‘order ol Bay, & ilcenolng
tribunal, because Liwt tribunal was misvaken i1 Lits conceptlion of the
law, is no more Justified than the eourt's questioning ¢ wmuniclipal by-
law or end order-in-councll on ihe ground that the wldermen or the
Srivy Council vould not have leglislated Lf they had nad a sounderx

knowledGre of law."

in suplicant rnay bLe dleapvolntad but not injured

by An admlulstretlve decleilon. Thise proposition is rather Loo broadly
sbzted. ve rememeber the St. Panocras Vestry CUase, for instance, where
tiwe déeire and tntent of the Veatry was defealed becruase they mieread
the governing slotute as meaning ' whole ~ension or none at all". The
court, in correcting thelr view of the/statute, made 1L possible for tr
Vestry tc review ther previous declclon and render the decision which
they wonld, in fact, heove gilven had they Ainterpreted& vhe svetute cor-—
rectly. .

Ihat 2 court will interfere if ilhere is &¢n srror of law
arperent on the face cf the record, ie nowv setiled isw in most Cang-
dien Jurisdletions; The yrinciyle ras thus unequliveocally envncisted
vy the Saalk., Court of Appeal Ap» IGL9 in the John E- st Iron Case. The
saune result wes acvprrent in Onterio ir ICH52 in Re UsTeweys, where the
trivunal under review waszs held to be nqrely sdministrative. "When an
error of law in a ceenllateral Asve 1ls evident, the court vill review
the record on certliorsrt, to see if 1t ghows s wrongful usurpation of
Juriadiction, or if error of low anpesyrs on the face of the reocord,”
Ys have evidence that the conet will interiere even if the Board is
purelly admlnictraxlve,'end leven AT tl.o erroy oi law does noit go to
Jurisdietion..... note that the aourt nmaya, !ee.cea wrongTul usurpation

of juriadictlon,_or Af error of law appcars on the Tface or the record."

“
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Thus, agaln, has the "thin edge of the wedge'"been broadeneda. Thus,
does a tribunal, experts chosen because of speclial knowledge of #£act
inveolved, f£ind themselves under a compulsion to virtually observe
an adminilstrative "stare decisis." Not only that, but the power of
the court to clasgsify law and fact,‘glvea it, in substance,the power
tto review what may really be lssues of fact, and to substitute Judi-
clel interpretations and concepts wholesale for interpretations and
concepts that the leglslature intended to lie strictly within the
province of A1ts leglslative agency. If leglslatures have the upper
hand, the courts have the last word,(I).

On the other hand, there l1a evidence, ées;te the sweeplng
dictum in Re Safeways, that courts wlll exercise powers o review
respecting error of law only in relation to what amounts 1n essence
to what has been mreviously described as "Jurisdicetional fact." The

great majorlty of recent Canadilan decislons seems to bea§ this out.

(1) Paraohrased from Prof.Scott,"Administrative Law" '47 Anniv. Bar,Rev.
p.271.
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NATURNL, JUSTICE

L. Right tis 2 Hearing

The maxim "zudli slteram partem" (hear the other side),
has been zeeslously sefequarded by the courts, and , re we have seen,
from the cmases, affords the most consistent faoctor in tne development ol
the law on the judilelal intervention in adminisirative proceedinegs.

The bhnsie rafulrement was enunclated in I723% By ir, J.
Fortescue 1h Dr. Bentley's Case. In Capel v Child, we souw mand-mus issue
to the Bisbhon to "sdort the requisite means (2 hecaring) for dulty lufor-
ming hias coneclence." In Bonzker v Evans, e found . the court stating,
".. the Bishop ought to have tiven the insumbent an anportunity tn
be heard before 1t (nequestrafion) wag 1ls<ued; for no rrorosition ocan
be more cleesrly egtablished than that a man egnnot ilncur the loas of —
libverty or proprerty for en offence by a jJjudlclal proceeding until he
has had a falir cvvortunlty of answerling the charge agsinst him, unleas,
indeed, the leglslature has expressly or im liedly given an authority
to act wilthout that nscessarvry g;eliminary ¥ In Cooper v 'andsworth, the
court held thsat the lneal Brard couldn't tear down old Cooper's house)
acceding to nlalntiff'sa submiésion’"regnrding the sound and universally
ap licable principle of natural Justice, that no man shall be condemned
elther in rerson or in rrorerty witnout having had an ovrortunity of

being heard in his oun defance "

In IOTI, Lord Loreburn volaed the fnamous dectum in the Rilce
Case."I need not add thet in doing icther they (the admln.'hoard), must
4 act in goad falth and falrly listen to both sides, for that ils a duty
1ying uron everyone who cacides anything.’

In the famous Arlidge Case in TI915, we dound the court
stating that the locnl government board,in hearing an gpperl “must deal
with the question...,without bLias, and they +urt glve to esch of the
varties the orpertunity of ed-gnately rresenting the ce~ge made." The
decislion muet be come to in the govirit snd with the sense of responsibi-
1ity of & tribunel whose duty is to mete out Jjustice."

In Milk Marketing Board 6&98, we found the court ruling
that the Board acted without Jurlxdicé&on in that 1t had not granted
a falr hearing insnfar as the arplicant naving arrlved late, the pre-

ceeding ovraoceedinge had not been expkalined to him.
In-—view of the eclaeasrly enunclated principke develo—ped above

t ia difficult to understand the reasoning of the trial court and the

v



Court of Appeal 1ln the recent ocase 6? Rusgell v. Duke of Norfolk

64 TLR 263. The Jockey Club issued liceness to race-horae trainers

subljeect to the conditiom contained in the olub rules that 1t might pe

withdfawn by the club on the grouhds of gross neffligence on thg -

absolute diseretion of the ce¢lub. A tralner, Mr, Russell, had hls llcer
withdrawn by the club, anrd applied to the qouri:on grounds'that the

rrogedure gdopted by the stewards consgtituted a breach>~6f natural

Justive.

The reasoning of the ocourt of firat insgtance becéme 1n§1?,
tricably wouhd ﬁp &n confract; They looked at the rules of the elub,
i.e. the contract between the elub and Mr. Ruasell, and could see no
reason theréin why a hééring ehould be.requifed. "I cannot iranly a
condition” aaild the court "uerely because 1t would be a reazsonable
bondition." Lord Goddard, in discuassing "natural Justice", quotéd the
Judge@ant.in HMacLean ﬁ.‘Workerﬁ"Union“to the effect that, 1If a trade
union 07 other vocational body had a clearly expressed ruls whereby a
-member mlght be expelled wlthout being ocalled upon to ezplaih hls
conduct, the courts would not interfere on grounds € publioc ﬁolloy.
W...Af there was no contractual duty to hold an inquiry, there oould be
no bﬁcaoh of oontract no matter how the lnquirv might be conducted
~The issue of natrual Justicecan only arise in such a case 1r the nuleé

providé that expulsion from‘q.society or. the wlthdrawal of a .licence .
" must be nfeceded by an inqulry'or, 1f stetute oh11pes a professlonal

or othar domestioc tribunal to make due 1nqu1ry , o
‘ The Court of Appeal oonourred by necessary 1mp11catlon, with
the declsion of the court of first instance Thsy stated th t the ruleé
of the club read as a whole, do require the club Futhotities to hold
dn enquiry . conrorming to the principles of natural Juatife, hut_that an
enqulry had taken place, and that the stewards had not transgressed
nattral Jjustice., "The reacuirements of natural Juétice muét‘aepend on the
ciroumstancea of the casge, the nature of the 1nqu1ry, the ruﬁes under
which the tribunal 13 actlng, the subJect—matter under considération,
eto. Accordingly, I do not derive mach assistanre from the defintions._
of natural Justxce whioh have been rrom time to tlme used, but whatever
standard ie adOpted one eafential 1s » that the person ooncerned shoul

have a reasonable ooportunity of presenting hia case.
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Dr. Robson i1s unreservedly of the opinion that the Court of Appeal
rested thelr decislon squarely/on thi/grounds indicated by the court of
first Anstance,i.e. that the only duty to observe the rules of natural
Justice As dounded on contraet. There is certainly suvport for this
grgunent ln that the Court of Appeal looked %o the provisions o the
rales and found that an inquiry was iln fact required. ‘ould it be cor—
raet, then, to say that 1f they were prepared to rest thelr decisicn
on grounds of gontrzvention of natural Justice, 1t would have been =
woste of tlme to nave read the mules and wmade an expreass finding as to
the reguiremenst Tor an enqulry thereiln? In view of the remariks of LJ
Tucher :uoted sbove, I do not think tne latier proposition valid, but
1% would wve nure séeculation to mssume Lhat the Court of Appesl would
huave lu,lied the necessity of a hearing ln the absence of a statutory
reqgqulrzment. 1t is vnfortunate thut the point was not incontrovertably
brought out becausc 1t leaves the law of Englend in some doubt a.. to
tiie nature and extent of natural Justlce, and.certain.y glvee credence
to cthose who adoovt Dr. Robson's obsrvatlon arising from this case." The
notion that a man is entltled to be deslt with Falilrly only if he haag a
furmal, n; reement to thet effect imakes nonesense of The conceptlon that
there i1s something so natural or 1ﬁevitable to a moderp EBinglislunan
about Ltnease elementary rules of Justlice that the courts willl lnshst
upon their obeervance in all oircumstgnces." .

Tucker LJ'ag statment above-quoted 1ls unfortunate accor-
ding to Dr. Robseson, in that 1t derogates from the cleur preclse =2nd
workatle definltion of “natural Justice' substlituting sojething therefor
wlth fio -recisa, uniform or speclal meaﬁing.

If this restricted view of natural jJustice 1s corrcot,

there 1s every evlidence that it is not the law in Ontarilo.



2, S ufficienoy of Evidence

In Alleroft v London we found the court stating ",,,..then 1t
was contended that there was something he had consldered which he ought
not to have gonsidered and something which he had not consildersd ivhich
he ought to have considered, etoa. It seems to me that this is equlva-
lent to saying that his oplnion can be reviewed; 1f a man 1s to fornm

an opinion...he mugt form Lt himself on such reasons and grounds as

seem good to him." g

~

In the Raven Case, we recall, a llicenoce renewal was refused on
the grounds that there were tbo many public houseg in the neighbourhood
when the atatute, according to the court, required pgrounésas perscnal to
the applicant. The majJority of the court held that there must he gome
grounds evident as to the raritoular m»ubllc house before ths Justices

could bproprerly =asct.

In Wilson v. Nanaimo Rlwy., even where the tiribunal refused
to permit an adjJournment to prepare evidence, and the ecalling and
cross—-examlination of witnesses, the court s8lll refused to interfors
on the grounds that the statutotm; requirement of " 1rensonsble proof
was one that rested with the dlscretlon of the Lisutenant Governor in
Counoil. The court would not have b;en satisfied with the adequacy of
the evidence that was produced in fact, but there was some evidence
before the tribunal, and the scourt would not interfere.

However, we hsve seen strong evidence of a2 Judiocl=al change
of heart in the Wrights' Ropes Case, where the court stated " as the
Inspector's report was not produced and there was no further evidence
bn the record to provide a basls for the determinatlion of what would

be a ' reasonable or normal expense' , the question had not, in fact,
been determined by the Minister....It is not for the court to weilgh
the reasons, but we are entltled to lknow what they are, so that they
may be adjudicated upon as to whether or not they are hased on sound
and fundamental principles." This declsion seems to imply t?at an
administrative tribunal should be required to malnitaln records of
the evidence and findings leading to the deflsion, an obviously
indefenegible proposition. )

Most recent Canadlan decislons desling wlth the point ocon-
cern Jjudicial or quasi-judlcial tribunals, even though the particular

tribunal had previously been éhar%ctgrized as pdminlistrative by other
Canadian jurisdiotions. e.g. Slaters of Charity v LHB orf Sask. I§5I

1



3 DLR 735.

There lg strong dieta in the I9E2 casga of Re Safe raya, thgt
1f tnere was so e evidasnesz bercré the tribunal in debzti.ne vinether
a rovgon woes an emalovea' iader G Act, the couvrt wrould not Ainter—
fere. The rvoinl is of apeclal Dnterest here, in view cf the finding
that the tribunal wes edminiecir.tive. Yhig dictum was adont§d by the
Sagkatehewan Court of fuvpcal in YW Woolworth Co.v Sésk. Jant Board
1953 L YR 208, where on ordelr of the LRS declaring employers of the
anplicant conpany to be gsv ppropriate hargalning unlt wasg &tacked on
certinrari on the ornunds that the tesiondent (vnion) wss not = trade
vnion +ithirn the neanlingy o £ vhe -0, “Siucg thevre was some svidence
before the board tn supnnrt Lthe osder, the voard had nobt exceeded 1ta
Jurisdietion and therefore coriloveri did not lie. In support of the
eprlicetlions ceords ~urrortling te be <igpned by tuelve of seventeen em—
nloyees were acceptbted ~g evidenca :1i1th no proof of silgnatures thereto.
Although the court volnted out thet At yould be advigaole for the Board

to adhere to the vrorer rules of evidenge, Lt was not prepared t o hold

\

thet the Board couldn't under its ovn rulss, scceert sueh cards in
evidence ¢ s it did." Thdre is no finding as to the nsture of tne func-

tion, although of coursc, al-1llar tribuncls hséd been held to be adminis-

trative in other Canadlan Jurisdlotlonsg.

3, Showing of Resasons i

-

£ contention of the —~n-llicent In the Arlidie Uase wes that he was

entlitied to see the reovort of the ingprecitor. Un this zround, he faliéd,
the court stating that 3 richt to cee the repprt made to the BLoard

for 1%s o'm use bv Llts Ansgnecctor srould imoelxr the efficiency of the
inspectors snd tend to 1limlit the uesfulners o the report.

The same lav wi & rpplled in Ontarls 3a the Advoence Glassg Case.

The Conblnesa Commissioner refused to »roducue the ecord of tne nrivate
invegtipgatlon upon the hsaring.at whiech, by .13 orf the Joidbines Act,
the partles werc to ba glven a "full onportunity to by heard" . Bven
a statuvitory rrovision in thege terra wes deemed lnsufflclent to require
prodvstion of the¢ record. .

Both Torontb v Jockey Club Igro OR 571 and Toronto Hewspaser
and Globe rinting Casé avre~r to e authsr;tlen for thia counteantion
that ir failure to prodauocses reoords ov neaaons‘amuunbed to substantial

denial of natural Jjustice, the courts wou'ld interfere.
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A case where production was actually ordered i1s Cresswell v
Etoblcoke Conservation Autherity T95L OR I97,although this 1s weak
authority, v»nrodaction bhesing requirsd by s.20(d) of the Ontario
Conservation Authority Act.

Yr. Reid of the Ospoodo Hall starll aetates that the declsions
go both ways on this point. but duotes none were a court required
production gither of reports or ressong cn grounds of nstursl Justlee
alone, particularly where the trlbunal wae administr: tive. bDowever, 1in
view of Dictaz in Tor.v.Jockey Club =pd Tor. Neswspaners, there ig a

X

probablility that the court wounld intereferse in o strong case.

I, Crouss—¢xgmination

The Rice Case would appear to be authority for the contention
that the righi to cross—examlnation ias an inherent wart of a falr hear-
11z. The coart, 1t will be remembered, stated, "the tribunal could oh-
Loin li.odietlonfin any way thry thought best, always glving, a falir

or-oertvnlty tc those wiho are parties in the controversy for_ gorrecting

o1 c¢ontrerdicting any relevant _statement pre judiclal to their view."

Tre Arlicge (zse sdoptcd this view. However, although the princlnles
srunriciatédd 1a these caee are always vresent in the besckground, therse
Ax evlidonce thst the vliew stated thereln in respect 3o croes-ekomlinatlor
hsve been of desultory appiication.

In the Wllson v Nanaimo Hlwy. Case, despité a finding that the
tribuanal was under a coumpulslon to act Jjudlelally, the tribunel's
decislion on "reasonabie proof" was held to be final, that it could
proparly adnlt hoarsay evidence, and that there was no ohligatlon to
rermlt eross—cdamingitlon. It was also found that the partles had had
a1rle orportunity to adduce evidence. The decislon is not clear for
to reatons; {I) tne question would appear to be open as to whether
the court would have acceded to a contention that cross—-examination
had not been allowed, 1f there had not been an opportunity to sdduce
evidence in chief; and, (2) as mentloned previously,it is uncertain
es to what extent the court was influenced by the fact that the case
involved & direct executive decision, the L/G in Oounéil.

However, a recent case affords more rosltive authority fhat
failure to-allow oross—examination is fatal where the tribunal has
bean aqting Judicially or quahi—Judicially.g?pe,caae, Re Toronto
Newspaper Gulld and Globe Prlntiﬁé Co I95I 3 DLR I62, concerned an

P -



appliecst?on by gertilorari by the commenv to aquash the bargaining
certirficate rrented to the uniosn by the Ontario Labour helations

Borrd,

“lre Board having refused to reconslder or lLake zny asction as re-—

aunired by =2.%5 nt the Act. The court cansldered the vyuestion wvo be whe-

ther i~ hwavin- was go deflelent as te renresent a nersation of jus—

tlige, or, 1T the hesrinc wrag sdedquste ps guch, wrnether the omeany was
given f=1r omvortunity ot vnresenting its side of the matt~r or con-
testing the case »nut forwnrd by the union. Thisg vnolnt seems to olarify

our first aquery on the Wilson Casge. at leaagt in respect to the l=aw in

Ontario today.

-

After referrinpg to the Arlidge Casse, the ocourt was of the
o-inlon %thst the compsny wes not given »n ormortunity of nresenting Aite
side of the cese or of snswering the union's ocase, and the refusal of
rermlission to cross—-ex-mine gmong other thilnegs, congtituted a breach
of the rfund:mental rule that ony rverson in a jJjudlcial or guasi-judli-
cial prooeeéing wae to have the right to be Heard. Referring to the
Rice Case, the court held that the Board had " offended the princlples
of Justice' by declining te vermit the company tc adduce evldence 1in
the form of orosas~exeminatlion, sand by denying Lt the 1ight to examlne
the docevments flled by the union.

The extent to which the dligtinction bhecsween jJjudlici;l and
admninlgtrative functlons 1a mnterial gagain a-nesrs to be in souwe
doubt. For examnle, lot vs look at St . John v Fraser Ig35 SCR LLHY,

An investipgntor appolntcd under thg BC Securilties Aot was autlhorlzed
to investlgato the conduct orf a certain company, the issue and sale

of 1ts stock beilnz the princivpal suhjest of enaulry. Tlalintiff 9t.
Jdohn wasg A ahareholder in snd business manager of, the cther plalntiff
a company which had undevrwritten the 1issue. lle was examlined by the
invegitlpsztor, and both =soliecltors znd counsel for the nlslintiffs taock
=Yt An the investl atlon. They tried to restraln the investirator
from proceeding on the ground that he had not giliven them notive of
examination of witnesses as to thelr relaticns with the comvany under
investigation, and had not glven them the opportunity of cross—examing
these wltnesses. Per Cannon Ji,Crockett snd Lamont JJ conourring,
"whether the affording to all persons, whose status and reputation may
be affected, of the ovportunity to oross-examine any and every wetness

brought before the investigatér ia such an esrentisl reaulrement as

goes to the investisator's Jjurlediction depends on the nature and pur-



poge of the investigation as evidenced b& the provislions of the en-

tire statute." Here, the investiftator was acting in an intermediate

capacity and so administratively, and finally the statute itaself was

concluaive, I0(lt), reading, " Disclosure by any person other than the

A/G, his representative or the registrar, without the consent of any

one of them, of any informatlon or evidence obtalned or the name of

any wltness examined...shall constitute an offence."

It is doubtful whether 1t could be concluded from this case
that the courts are particularly disinclined to review this question

when the tiibunal 1s adminigtrative. In this case, the court found the

tribunal to be administrative but under a compulsion to act Jjudlcilally,
i.e.

in the sense that it must act falrly and Ampartially, ao that the

case turned strictly on its owhh facts, particularly,

of course, the
effect of the statute. '

Courts have been loathe to lnterfere, on the same principles

set out in the 8St. Hohn Casge, where investlgatlions by the Comblnes

Invegtigator is concerned. However, the efrfect of Imperial Tobacco

Co v MeGregor 1939 OR 627, 1is somewhat uncertain. It was alleged on

certiorari, inter alia, that oross-examination had bot been permitted

on the enquiry. Hogg JA held that the motion should be dismissed as
the Commisaloner was acting adminlistratively and not Budlcially, the
preocesedinge being of an interlim nature. However, he was bound to act

Judicially, i.e. falrly and impartlially. Substantial Justice had been

done in this case, though the partles having had "ample time and full

opportunity to present thelr case, and to mest all allegations against

them." Riddell JA held tlat fallure to object to tbe investigation at
the time oconstituted a wailver. One thing seems clear from the case,l.e.
that 1f failure to allow oroes—e#amlnatlon should conastltute denial of
natural Justlice, the court would not be loathe to'interfere, desplite
Figher -JA "The Commlissioner's duties were administrative and the/gggig
not grant the order asked for and therefor destroy the peoculiar bene-

f£1ts and adwantapes of administrative enquiry."

Of course, where the funotion has been charaoterlzed as Judl-
xial, and fallure %o allow cross—examination has amounted to denlal of
natural Justice, or a presumption of substantial prejudice to Fhe
appliocant 1s present, the‘oourts have beén vehement ih condemning the
injustice and expedltious in granting remedy. On an investligation by ths

Superintendent of Insurance of a complaint made under the Ontarid



Insurance Act, that disceriminstory rates were belng charged by a

certaln company for ecar coverage, he examined the wltnesses but re-
fused to permlt couneel for the company to cross—examine them. The
court sald, on an appeal under the Aet ".....hlis conduct violated
every principle of falr play, and of natural Juseticell...it will be
intolerable Aif any one on such a farclcal investigation could be
allowed to determine the rights of any one."(Re General Accident Co.
of Candda I926 2 DLR 390,

It would be a falr concluslon that the law in Ontario 1is
that failure to allow oross—-examinatlon will be fatal Af 1t conati-
tutes a substantial denilal of justice, where the tribunal acted
Judicially or quasi-judiclally. However, as has been repeated, the
distlinctlon between funotlions would have 1little significane in
praotice because of the reacdiness of the court to ilmpose the duty

to act jJjudiclally where the pecullar merlts of the case demand 1it,
regardiess of the real functilon,



CONCLUSION \

Is Judicial review of adminlistrative adjudicatlon on the in-
crease or the decline?

Hany English juridical authorities take the wview that 1t 1s
on the decline. The Robinson Case is taken as indilcatlive of the trend.
The basls for thls outlook ie primarily historical. Until late in the
Igth. Century, Ministers'! powers were ochecked by a Jealous Parllament,
and most of theilr vowers were derived from the prerogative. "The
radical reforms of the Liberal Government of I906; the unforeseen
cataclysm of World Uar I; the General Strike of 1926; the prolongued
depresslon with 1ts wvast burden of mass unemployment; tQF economic
oriesis of 1I931; the wlidenlng of the franchilse and the ponular demand
for new and better soolal services; the oubbreak of the Second World
War, waged in terms of total wérfare; the return to power in I9U5 of
a Labour Government vnledged to economlc planning, natlonallizatlion, full
employment, and a substantial degree of equality; this sequence of his-
toric events transformed the siltuation.. ..Parlliament wanted the
government to possess vasé,

overwhelmling powers over an immense range
ot matfers...." (Prof. Robson.)

The widesgpread leglalatlive pollcy of conferring on Ministers

and tribunals in the widest subjectlive terms, makes 1t ilmposasible in

most cases for the courts to challenge decisions. Furthermore, the

courts themselves have Alnoreasingly realfzed that Judiclalization of

admlinistration is impracticable. The Common Lzw rules were formulated

in the lalssez-falre era to protect individual rights even when the

rights were antl-soolal in nature. The ruleeg of natural Justice have

been statlc since the Arlidge case in I9I5. Only Parlilament has the
power to carry out a socilal revotutién. Ancother factor has been
stated to be the commlexity and technicallty of sublect—matter. Modern
Judges, 1t has been sald, are leas distrustful of the executlive than
they once were.

Professor Scott takes a oontrary view. Writing in I947 in the
Annual Bar Review, he states "an examination of the cases over the
last 25 years would seem to indecate that the courts have maintalned
a very wlde area of control desplite all the leglslature has done to
éxchijde them and the result 1s that, contrary perhesps to prevailling
belief, Judiclal cohérol of administrative acts is increassing rather
than declining." - &
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Prof. Willis also talkes the wview that Jjudicial review 1s defini-

tely inereaslog, giving »s ax Ti-les (I) =an increase in the class of
t

dlscretlons which the ~ourrt Sz vrerared to control, (2) the inclusion

of procodurs?. erior in the c¢clage of facte which dprivé the tribunal of
Jurisdietion: and (I} “he evaslon by the courtw of seetlons of enabling
acts which wvurvort to denréve tlhe oourts of theilr rower of review.

another Canadlian Judiclal writer, writing in the IQL2 CBR at
p.U65, has stated that "Jjudicial veview of administrative adjudication
hag becomne a-commonnlzes wvyith reswect to matters of law, of Jjurisdic—-
tlon, of adequacy of "rocedure, of nrocedural falrness. and even of
the questlion of the sufficiency of evidence.®

+g have sgssen throughout the course of thls raper that the
courts have recelved mesterisl asslistance at every turan in asserting
powers of review by the amblgulty of every conceprt inherent in the
ad judlecatory process; (I} the dlfficulty AT not the impoasibllity -
of distingulshing between "law and fact"; (2) the difficulty. if not
the impossibility of distinguishing Judlelal from administrative

funotlons, and the readiness of tho courte 28 a consequence to

introduce the seductive hybrid "quasi--judiecinsl", and, (3) the almost
random ease with which a favourable interprative rule may be melseted

from the available armoury.

On the most recent .-declsions, we have geen evidence of Jjudlelal
restraint in the cases followlig upon the Wilksgonv Nan~imo wirecedent,

end also almost belllcose assertiveness. The Pure S8prings Case which

nas been declared to be geod law by the Supreme Court of Canada, wnether
on sound fudlclal princinles or not, is ceftainly suthority for a
highly restrictive curial wvlewrolni on rovcras of review. On the other
hand, there are a number of decisions as we ha ve rgfeen, culminating
pérhaps in Re Safeways, where the court 1s quite prenared to review
decislons whioch are admiﬁtedly purely administra tive, presumably
even where there is no error of alw on the record.

It may well be that Prof. Robson's view is Justified 1n1§ost;
w ar England under the collectlvipation complex Aand segls of sooialism ’
On the other hahd, we mlght expéct to find Judielal review nore virile
in a oountry.not yet resigned to ultimnate acoepatance'df colleotivist

concenta current elsewhere. In-the long run, the lew must form a

surerstructure of the predominant "anlius" of the Juriédiction,

soclalogleal, pblitical and econdmio.
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