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The first grounds on which administrative tribunals are 

amenable to Judiolal^revlew are constitutional. Statute cannot 

abrogate the'doctrine of ultra vires. A tribunal cannot determine 

Its own Jurisdiction. A fortiori, the legislation- setting up the 

tribunal must lie within the legislative competence of the enacting 

body. The. power of the courts to rule on the. validity of lntragovern-

mental delegation of legislative authority Is a significant ground 

of intervention. It woula. appear from the Zaslavsky.Case that such " 

"delegation", to pass curial scrutiny, must amount to'"incorporation 

by reference"; otherwise, it will bo ruled Invalid as;"abdication" 

of legislative power-. However,, the prlnciplo--that a legislature may 

delegate Its. powers goes back to j'Hodge v. the Queen, and It is submitted 

that the legislature diould not be restricted in Its choice of agents 

or delegates, and that, accordingly, the Zaslavsky Case was decided 

on wrong -principles. 

S.96 of the British North America Act reserves power of 

appointment of judges of the Superior, District and County Courts 

to the Governor General in Council: Consequently, if a court finds 

a provincial tribunal to be a " court" within the meaning of. s.96 

it can hold the legislation invalid In that the officer of the tribunal 

should have been appointed by the Federal Government•rather than by. 
i • 

the province. It is incompetent to. Increase the Jurisdiction of an 

inferior court existing In I&67 to make It a superior court under the 

a. or to set.up a tribunal subsequent to 12567 and confer upon It 

Jurisdiction to determine any question of a type normally determined, 

by a s. 96 court. 

Aside from constitutional grounds, in the absence of statu­

tory apnea!, review lies through the medium of the prerogative writs. 

It is important to ascertain the nature of the function of the tri­

bunal under review, because the prerogative writs,(or the mot Impor­

tant ones) , traditionally H e only to correct excess or abuse of 

Jurisdiction of Inferior Judicial bodies, becauee of the possibility 

of the tribunal being a's.96 court, and as determining the curial -,• 

view towards applying natural Justice factors such as the right to 

cross—examine, to produce documents;to the finding under review. 

Administrative tribunals are found, to be tribunals possessed 

.-.•• •'•. ; - ' . ',.. . ' ^' :• : ••- '• ' ' • " . --'.I- - -



11. 

of unfettered^ absolute discretion; acting on considerations of 

policy and expediency, whoso functions are•primarily legislative 

in character. They "create"righta and "impose" obligations, "impose" 

being used in the sense of "croate". . % 

The Judicial function is dofferontiated from ministerial, 

ministerial involving merely the execution or enforcement of decisions 

arrived at by administrative or .Judicial bodies. Several definitions 

of "judicial" are examined, and it Xa cohluded that basically it in­

volves the ascertainment and pronouncement of pro—existing rights 

and obligations, the existence of a lis inter partes, or dispute? 

between parties; and finally, tho exercise of Judicial discretion 

involves constant, reference to ELnd analogy from existing precedent, 

as opposed to the unrestricted, legislative type„of discretion 

vested in administrative tribunals. 

Increasing curial awarenow3 of the constrictive denotations 

of "judicial" seems to have led to the increasing application by the 

courts of the. concept "cuaui—judicial", which means that the jurisdic­

tion of tho tribunal, affecting-rights and property of the subject In 

certain prlvatory ways, muet be e:«Ji*clsed according to the principles 

of natural Justice'.' 

> . Cap,e law is ezsanlned under three headings, I753-K9II, I9II— 

Present, and "Recent Canadian Caces". X9II is significant as the year 

In.which the Rice Case was decided,; wherein was laid down for the 

first time, the. nature • of the hearing that must be accorded by an 

administrative tribunal. From the oas9S, one. of the principal cons— 

lusione drQwn Is that.3a court, when oelzed of meritorious -faots, will 

intervene even if It involves some distortion of principles puoperly 

. applicable to the differentlotion of functions, and will frequently 

characterize the body whose decision is under review as quasi—Judi­

cial, or subject to. the requirement that it must act "Judicially" 

so as to bring the body within the sron er.shpere of Its surveillance, 

even when the body is really an administrative one by any objective 

criterion. 

It is oonoludod that certain oonBldoratibna preclude the 

treatment of the entire problem of Judicial review as one of statu­

tory interpretation, as has be«n suggested by some writers. The chief 

canons of construction are examined, and the conclusion is inevitable 



that, despite certain fundamental unanimity of approach, considerable 

latitude exist* in a court to "select" a rule which would give the 

desired result. We look at the contention that rules of construction^ 

^re now used, hot to ascertain legislative intent but to oontrol it. 

The effect of broad drafting as opposed to statutory.prolixity are 

oursorily examined; • • ' . - ' 

"Curial Machinery" examines at greater length the use of the 

writs in practice,-partloularlp the proposition heretofor taken for 

granted that certiorari lies only to Judicial bodies. Some justific­

ation is found fot the oontentiohAhat certiorari should properly-lie 

to review purely administrative bodies, but It is deemed unlikely, 
^ ' • 

even in view of oreoent Canadian precedent, that the courts should 

now generally arrogate to themselves an unrestricted use of this 

remedy. 

A tribunal cannot determine its own Jurisdiction. Some— 

times, statute calls for a decision on a preliminary state of facts 

which, must be properly determined by the tribunal before It is 

vested with further Jurisdiction. This is a case of " 'Jurisdiction-** 
• m 

al fact" . . . . . . ; • • V 

.''... As a rule, administrative tribunals are final judges of 

fact. However, the question arises as to the extent to which a court 

will Interfere If the tribunal haa no * evidence before.it on whloh to» 

• arrive at a finding, of fact, or, if it has evidence before it but . 

acts on " extraneous considerations". As appeal is frequently glve.n . 

on questions of law, difficulties of distinguishing between them i.e. 

law and fact, vests the court with a further "indeterminate" weapon. 

of Interference. ' ' • , ' 

A oourt will interfere if there is an error of law 

apparent on the face of the record, presumably even In certain oases 

where the body Is found to be purely administrative. 

.Under "Natural Justice", is dlsoussed I. the right to a 

hearing;2. sufficiency of evidence; 3. showing" of reasons; •+ crosa-

examlnation. If failure of the tribunal, to allow 1,2,or .*+ of the above 

constitutes substantial denial of natural Justice, the court will 

probably interfere, perhaps even where the tribunal la purely adrainls-
• ? * . ' 

tratlve. -. 
- • • — • • ' • . . ' ' * ' • . ' ' 

The extent of judic ia l review I s i n a sense, an index of 

http://before.it


IV. 

the "collectivlst animus11- proeent in the body politic of a Juris­

diction. In Sngland, it is probably ob the decline, in Canada, on 

the increase. . ^~ 

^A 
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NOTE ON SOURCES 

There is not a text-book or major published work of Canadian 

origin dealing with this most important subject. In England, Lord 

Chief Justice Hewitt wrote his famous "New Hespotism" in I929, whlcl 

vaa a powerful, acidulous, but hardly accurate "exposition" of the 

conspiracy of bureaucracy to overthrow the rule of law and run the 

country. In most reBpeots, the motives, "and in many respects the 

methods, of bureaucracy weee vindicated by the Committee on Minister 

Powers, which was oonvend as a result of.the uproar brought.on by 

the Lord Chief Justice's book. The Minutes and Findings of the Commi­

ttee were published as Command Paper M-O60 in I932 by Hie Majesty's 

Stationery Offloe. 
• • » . • ' • . 

I have had considerable recourse to the able work of Prof. 

W. A. Robson, "Justice and Administrative Law" -4-th.Ed., published in 

London by Stevens and Company Ltd., and, to a lesser extent, to Dr. 

Jenning's "Law and the Constitution" 3I*d.Ea. published In London, 
} 

In a number of cases, I had arrived at conclusions Independently, to 

find them confirmed by the foregoing, particularly Dr. Robson; In 

other oases their conclusions served as the starting point for Inde­

pendent case research; and, in a considerable number of oases, I have 

had the terser ItyVtto differ from Buoh learned authorities, always with 

the greatest of misgivings. 

Considerable writing has been done oni the sociological, 

Jurisprudential, and political soiftnoe aspects of the growth of 

administrative law,' particularly by the noted American Juridical 

writers such as Pound, Freund, and Dickinson. Peremptory references 

have been made to utterances of these three authorities where illus­

tration of direct legal principle has been in order, but no extended 

research was attempted in the broader Jurisprudential fields encom­

passed by their work. Excerpts from their writings, together with 

reports of American-*case law are found in "Cases and Other Materials 

on Legislation".edited by Read and MaoDonald 19-l-g, Foundation Press 

Inc. Most, but not all, of the American references emanated from this 
" • 

source. Prof. Bernard Schwartz was oonsulted at some length (Law and 
, , ' • • • . • ~ r ~ -

the Executive In Britain, 2nd. Ed.)and he has been quoted two or three 

times. His work i» enlightening-in that it shows the process of Judi­

cial review against a background of the American Constitution with Its 

much more rigid separation of powers and "due process" olataae. 



Considerable writing has been done on specific phases of the 

subject, published almost.exoluslvely In legal periodicals such as 

the Law Quarterly Review, the^Harvard Law Review, and the Canadian 

Bar Review. Perhaps the outstanding contribution has been the articles 

"Administrative Tribunals and the Courta" by DM Gordon of Vancouver, 

published in -4-9 LQR, Insofar as he out away a great deal of misappre­

hension that had accumulated for years respecting the classification 

of' tribunal's powers. He has had the Blgnal honour of having be eh 

quoted with the force ofdiotum In the Ontarip Court of Appeal. Of all 

/sources, the --/riter Is perhaps most \xhdebted to Mr.Gordon, and my 

attempts to show him at fault in minor particulars I am sure savours 
t 

of presumption. 

No effort will be made to catelogue the artloles In the Cana— 

dlan Bar Review and Law Quarterly Review to which I have had recourse, 

end to which I am Indebted in varying degrees. The articles are cited 

fully in the body of the paper. Some articles have been largely in 

the nature of filatrlbes against the mushroom growth of administrative 

tribunals, such as those quoted in the Introduction, e.g.Sir Ullllam 

Mulock's address on the occassion of his ninetieth birthday 193^ CBR 

35, and Senator-J W de B Farrls I93S 16 CBR 509. Others are the work 

of law-professors and Juridical writers like Prof. V/lIlis (eig Three 

Approaches to Administrative Law, I935-36 University of Toronto Law 

Journal 53); and Prof. Finkleman (e.g.Separation of Powers, X935—36 

UTLJ 3I3), both representative of imaginative and able expositions 

of aspects of our problem which are "staggered" in favour of the con— t 

tlnued expansion of government activities and tribunals as the means 

to achieving the social service state. VJe have, of course, consulted 

-Dlcex, the lion of the rule of law, noting with great Interest his 

"swan-song" or apparent last—minute defection in the "Growth of 

Administrative Law in England" J3l_LQR. Qf the -numerous artloles 

studied, special note must be taken of Prof. F.R.Scott's article 

"Administrative Law" in the 19-4-7 Anniversary Issue of the CBR, which 

gave an initial directional stimulus to this project, sand also brought 

together a number of valuable references. 

Of special significance, too, were the Lectures of RF Re id, 

Osgoode Hall staff, entitled "Administrative Law; Rights and Remedies'' 

published in the Law Society's Special Lectures 1953 (DeBoo Ltd/ Toronto^ 

These lectures brought together valuable citations of recent/oases for 

file:///xhdebted


use particularly in the section "Natural Justice". ^ 

Ultimately, of course, in a paper of this nature, the. student 

Is thrown back on the case books. It must be noted thet the Btat& of 

the case law on this subject is a riot of confusion, although certain 

principles have, been enunciated to which lin service has been generally 

accorded whllest evading or departing therefrom in paaotlce. While 

more enlightenment is usually forthcoming from the academic studies 

of. Juridical writers, the fact that th*i present paper is largely ?y-

purely legal exposition has been kent constatnly in mind, with the 

continuing sine qua non of constant reference to the existing cases. 

Unfortunately, most of the else digests do not list a heading 

"Administrative Law". This Is true of the Can. Abridgement, Halsbury, 

CED, the English and Empire Digest. Consequently, the researcher in 

thrown back on a hodge-podge of associated subject—matters to find his 

law,e.g. certiorari, prohibition, mandamus, labour law, constitutional 

law, etc. Accordingly, to make any sen<ne out of* the findings frof" 

these heterogeneous sources, an elaborate system of catelogulng and 

oroSB-referencing is necessary. The writer has made most extensive 

use of the Can. Abridgement (published in 35 volumes "JIVIS annuals from 

X935. hy Carswell Col of Toronto). Some use has also been mode of Mews 

Digest of English esses. 

Sonetlraes,it has been found convenient to quote head-noteB 

or excerr>ts therefrom. Here, the headnote excerpt is in quotes; if, 

however, the words of an actual Judgement ar<? quoted, lfc has been the 

practise as far as possible to name the Judge,e.g. per Roach J. Need­

less to say headnotes have been employed to lllustro tp onlythe simplest 

points. The more important decisions and those involving opposing 

contentions have been exhaustively perused. 

v5~ 



INTRODUCTION 

Administrative, tribunals have been in existence for many hundreds 

of years. It has been suggested that they were known in the Middle 

Ages, but the evidence is In any event conclusive that they were 

well established In the time of Henry VIII. It was not, however, 

until I9XI that a superior court prescribed the nature of tfie 

hearing that was to be held before them. (I) This tardiness in 

aesei'ting the right of\ courts of law to review the proceedings 

of tribunals of this type was probably due In the first instance, 

to the localization of the tribunals and jurisdictions and the 

nature of the issues with which they dealt. The unprecedented 

transfer of the last fifty years of the functions exercised pre­

viously be courts of Justice to this kind of legislative creation 

accompanied by the increase In centralisation engendered by the 

growht of the social service state, has tremendously augmented the 

powers and functions of the great departments of the central govern­

ment, and has brought into, increasingly sharp focus the entire . 

question of the extent to which the courts are able to control 

and oorreot the findings and decisions of the tribunals set up <> ' 

by statute to implement the new powers. "" 

It is customary to associate the rapid growth of ' 

administrative 2iaw and^.tribunals as a necessary corollary of the 

great social revolution, as an inseparable adjunct to the trend 

to colleotivezatlon, as the superstructure inherent In the move­

ment away from the individual rights of the common law era .towards 

the public welfare concepts of the present day.-

"In fully half of some 225 public acts of the Federal 

Parliament now in force, Parliament, has delegated power to the 

executive to legislate,by order—in—council or departmental regu­

lation, "J wrote -rofessor Corry in the X933 Proceedings of the 

Canadian Political Science Association (v.5 p.196). 

Today the total figure and the percentage involved 

'(I) Board1 of Education v.. Rice, waited po.ot. / 9 t f /9 G^ / "7 f 



has vastly Increased. M. , 

In 1936, Professor Willis wrote in the University of 

Toronto Law Journal, (v.I,p.56)," the whole fieid of human acti­

vity is handed over to small bodies. Instead of Parliament re­

taining power to set up or vary standards, e.g. freight rates 

ana classifications, perhaoB even the making of regulations to 

carry out the intent and meaning of the statute,.are given to 

boards or commissions.'* 

These "new" tribunals vary in size and nature from a 

lone Mounted Policeman conducting hearings in pursuance of the 

Excise Act, to the Municioal Board of Ontario sitting in court-

like fashion in a large room with a raised dais for the Bench, 

counsel tables, witness stands, and giving reasoned decisions, 

published from time to time in the Ontario-Weekly Notes. They 

are the largest single medium regulating the relations between 

the individual ana his almost omniscient Btate. 

Many ana varied have been the challenge's in Ink hur­

led forth uoon the grjwht of these"tribunals. sir Villiam Mulock 
•1 

addressed the Bar Association ;>n the occasion of his ninetieth 

birthday (I) in these oft-quoted words. " The nresiding officer 

(of the administrative tribunal) not required to know anything 

of f e law which he is to administer, free of his own will to • ,, 

hear the case in public or private, in tie presence-or absence 

of the parties, with or without evidence, with or without the 

assistance of lawyers to prevent perjury; free to disregard the 

evidence and the law and to give the final decision without any 

reasons therefor, and not apoealable to any court. Is that the 

position to wholoh anyone with British blood in his veins should 

quietly submit?" Again," I apoeal to my brethern of the Bar and 

all other patriotic citizens 't > w.tch and prevent,if possible, 

all legislation which threatens to overthrow the rule of law. 

The national safety is in danger." 

(I) 34 Can. Bar Rev. 39) 

V 



Another frequently-noted diatribe is that of Senator 

B. De Farrle (I)," It does not follow that the existence of 

democracy is in itself a guarantee of the justice of the courts. 

There may be tyrannies even, in Democracy. Parliament is always 

capable of destroying the work of the courts. Whatever menace 

there is today to the Justice of the courts oomes from Parlia­

ment. It has been through Parliament that the British people 

have fought their way to constitutional freedom in the past 

and have gained for themselves their security in the fustlce of 

the courts. *̂ he power to create is the power to destroy. If 
' '- • ~--J 

Parliament has been the Instrument, of British freedom in the 

past it can also be the instrument for the destruction of those 

same "rights." And further on," It has been necessary for the 

oeople to struggle from the days of King John at Ruhneymeade 

to the present to secure their rights to Justice in the 'courts. 

The question now is 'are we properly safeguarding those rights?^ 

now that we have secured them?' " Again, "—-laws passed from 

time to time in this country which directly defeat the Justice 

of the courts because these laws deny our citizens access to 

the oourts." Further, " I think the lawyers of Canada---should 

take a firm stand for tv>e" future that any legislation denying 

to any man his right to seek Justice in the ourts Is a violat-

iohof our ideals of Justice, is contrary to the fundamentals 

of our Democracy and la a challenge and threat to our free 

institutions. It is our duty to fig t this sort of thing to . 

the limit." He quotes Hewart C.J. (^,"—--even more disastrous 

Is the result when men performing administrative duties are 

also required to perform Judicial duties." C^y 

Even Professor Flnkleman,whose writings disclose thtt 

he is completely cognizant of the shortcomings of the old Dicey 

rule of̂ Jb. w, says respecting the danger of Parliament abdicat­

ing ltB powers in.favour of administrative bodies, "there are 

C$r) 38 Can. Bar Rev. 509' 
(2) "The New Despotism" 



many grave dangers Inherent in such delegation, and the critics 

of the system are quite correct In calling attention to these dan­

gers. The greatest danger Is that men of affairs are blissfully-

unaware of reoent tendencies. Any knotty problem can bo shelved 

by delegating it to an ddministrative agency with the patlenoe and 

persistants to seek a solution. If democracy la" not to dissappear 

then those to whom we have entrusted the duty of making our laws 

must be alert to prevent our heritage of freedom from being frit­

tered away." 

However, vituperation, pious invocations of the rule 

of law, nor even coldly Judicial forecasts of doom, have been 

able to arrest the growth of this phenomenon, and its very per­

sistence in the face of powerful organized opposition indicates 

the fundamental need for chep and expeditious Implementation of ' 

the social and economic legislative schemes of the day. It is 

significant that the Committee on Ministers' powers, on which the 

v» practicing profession was well and ably represented, acquiesced in 

the inevitability and even the desirability of such bodies. As 

Justification for the widespread delegation of Parliamentary 

powers and the attendant growth of Implementing tribunals, the 

Committee laid down the following principles; 

I. The pressure on the time of Parliament la great. 

The more that procedure and subordinate matters can be withdrawn 

from detailed Parliamentary consideration, the greater will be 

the time which Parliament can devote to the consideration of 

essential principles of legislation. 

2.The subject-matter of modern legislation Is pften 

of a highly technical nature. Apart from the broad principles In­

volved, technical matters are d&fferent, hard to include ln^a 

bill since they cannot effectively be discussed In Parliament;, 

3. If large and complex schemes of refornj are to be 

given technical shape. It Is difficult to work oat the administ­

rative machinery to insert in a bill all the provisions required T 

in time; It is impossible to forecast all the possible oqntingenoles 
V 



5. 
and local conditions for which provision must eventually be made. 

4. Delegation (ana administrative tribunals) orovide 

for a constant adaotatlon to unknown future conditions without 

the necessity of amending legislation. Flexibility is essential. 

Delegated legislation permits of f->e rapid utilization of exper­

ience, and enables the results of consultation with interests 

affected by the operation of the new act to be translated into 

oracti ce. 

5« The practice,again, permits of experiment being made 

and thus affords an opportunity, otherwise difficult to ensure, 

of utilizing the lessens of experience. 

6. In a modern state there are many occasions when 

there is a sudden need of legislative action. For many such 

needs, delegated legislation is the only convenient or even _ »la 

oosslble remedy.1* * 

The Committee's Report continued, " in cases where 

? • Q 
Justice can only be done if It is d one at a minimum cost, such 

tribunals, which are likely to be cHeaper to the parties, may 

on thia ground be preferred to the ordinary courts of law. 

In addition, they may be more readily accessible, freer from 

technicality, and where relief must be given qickly, more ex­

peditious. They possess the requisite expert knowledge of their 

subject- -a soeclalized court may often be better for the exer­

cise of a special Jurisdiction. Such tribunals may also^be better 

able, at least than the inferior courts of law, to establish 

uniformity of practice." 

It is not Intended to debate the respective merits of 

statutory tribunals ana courts of law in dealing with the vast 

new subject-matters daily growing in scope and variety, in this, 

a purely legal paper. The above random citations are Intended 

merely to illustrate in a peremptory fashion, the extent and 

nature of the differences In approach and outlook with which 

the grwowth of this phenomenon may be greeted. 

Regardless of our view of the desirability of the 

great proliferation of administrative law and its accompanying 



6. 
Implementing bodies , a l l the evidence lca<?s to t he ln^scapcble 

conclus ion t h a t they a re here to fct&y, a s u b s i s t i n g fea ture ci' 

our Twentieth Century way of j i f e . 

^s has boon intlniF.ted, the main problem t h e t has been 

d i s t i l l e d from the o r i g i n a l casus b e l l i has been the nature and 

e x t e n t of the supervis ion tha t cour t s of l a v may exorc ise to r e s ­

t r a i n and c o r r e c t abuses and excesses of theee t r i b u n a l s . The 

f i r s t answer t h a t suggests iusc-lf i s , " I f Par l iament lino se t up 

under s t a t u t e a t r i b u n a l wi th j u r i s d i c t i o n t o exorcise? c e r t a i n 

de lega ted a u t h o r i t y , who are the cour t s of law to SmtiBe t h e i r 

J u d i c i a l w l l l a i n the mat t o r , to invade. In e f f e c t , the f l o l d 

^p rope r ly belonging bo the legis lature*?" 

The examination of fchlH qxiras^Jon i s r e a l l y the subject 

of t h i s paper . 

<̂r 
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CONSTITUTIONAL ASPECTS OF REVIEW 

X. General 

Even in a unitary state without a written constitution it is im­

possible in theory for the legislature to completely exclude the 

Jurisdiction of courts of law..The doctrine of ultra vires can 

not be rendered abortive by statute, because the statute In creating 

and delineating the Jurisdiction of the tribunal cannot in logic be­

stow upon the tribunal the power to say when it is or is not acting 

within that Jurisdiction. The same principle is applicable under a 

federal system of government, particularly where the distribution 

of legislative power is contained In a written constitution. The 

courts have the inherent power to review legislation to determine 

whether it has been validly enacted in terms of the grant of legis­

lative power under the constitution. Obviously, even if the statute 

contains an express clause purporting to deprive the courts of the power 

of review, a decision of the court thctt the statute is Itself ultra 
t 

vires, will have the effect of rendering nugatory the prlv»tory clause.. 

The courts must be allowed to say then, in the first instance, whether 

a provision purporting to transfer Jurisdiction from courts of law 

to administrative tribunals Is contained in valid legislation. 

The vprinciple Is too well established to require much 

elaboration, but the following illustrations are enlightening. In 

X937, the Province of Alberta passed the Debt Adjustment Act. S.3 

provided for the setting up of a Debt Adjustment Board to consist of 

one, two, or three members appointed by the Lieutenant Governor in 

Council, The powers of the Board could be exorcised by any single 

member or by any person designated by the Board with the approval 

of the Lieutenant Governor. 3.6 gave tho Board powers to make 

enquiries with regard to the property of any resident debtor. S.g(I) 

in sweeping terms, prohibited suit, action, execution, foreclosure, 

etc. against a debtor as defined by the Act, unless the Board or any 

person designated by the Board issued a permit In writing consenting 

thereto. 

\ 
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Here we have a provincial legislature purporting to deorive 

the subject of access to the oourts or qualifying his right of 

access thereto, and making the execution of the courts' mandated 

dependent uoon administrative fiat. The court could not, of course, 

attack the legislation on these grounds, but it could and did, on 

tha basis that the subject-matter of the legislation was not with­

in the legislative competence of the provinoe, but fell rather 

within a subject-matter assigned exclusively to the Dominion Gov­

ernment under the British North America Act, "Bankruptcy and In­

solvency". (A/G Alberta v. A/G Canada,1943 A.C. 356). 

In the same year, the same legislature oassed the famous 

three bills, one of which was "•an Act to Amend and Consolidate 

the Credit of Alberfga Regulaiofc Act.* A Board is set up by the 

statute, the first members being named by the statute and their 

successors arvoolnted by the legislature. The Board was to appoint 

a provincial Credit Commission charged with the administration.of 

Alberta-credit. 3.2(a) defines Alberta Credit as the "unused capa­

city of the industries and people of the province to produce 

wanted goods and services." Machinery to be administered by the 

Commits si on was set up to accept deposits of currency and securities 

to transfer credit, to receive deposits. It could convert cur­

rency, and negotiable Instruments on demand into Alberta credit, 

oould issue credit vouchers In payment of consumers' devidends, 

etc. The Supreme Court of Canada beld that " credit, as a medium 

for effecting the exchange of goods and services, and the machinery 

for issuing and circulating it, are among the matters assigned to-

the Dominion Government under s. 91, ana not among those intended 

to be assigned to the provinces under s.92. (Reference re Alberta 

Statutes 1938 SCR IOO. per Duff C.J.) 

The Ontario Legislature oassed a statute purporting to 

abrogate certain power contracts. After a judgement of the Ontario 

-Supreme Court had declared this statute invalid,the legislature 

passed a further aot declaring the meaning and effect of the 

earlier enactment respecting the prohibition of BUits against the 

Power Commission without the consent of the Attorney General. The 

> 
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statute came into effect before the hearing of the appeal. The 

Judgement on appeal of Middleton.JA contained the following, 

"The intentions of ehe legislature are embodied in the formal 

act of Parliament amd can only be gathered from the words used in 

that enactment. The legislature in matters within its competence, 

is unquestionably Bupreme, but it falls to the c-surts to determine 

themeaning of the language used. If the courts do not determine 

in accordance with the true intention of the legislature, the 

legislature cannot arrogate to itself the Jurisdiction of a fur­

ther appellate court and enact that the language used in its ear­

lier enactment means something other than the court has determined. 

It transcends its true function when it undertakes to say that the 

language used has a different meaning and effect to that given 

to it by the courts, and that it always has meant something other 

than the courts declared it to mean." 

- In the second case, a British Columbia court declared 

part of the BC Coal and Petroleum Products Control Board Act of 

1937, to be ultra vires. An interim injunction was granted based 

on findings of a commissioner under the Public Enquiries Aot(BC). 

The BC Court of Appeal continued the injunction , taking the 

View that"the commissioner's report was admissable only Insofar 

as it concerned the alleged ouroose of the statute. The legislat­

ure now Stepped in, amending the statute by s. 42, which Btated 

in effect, t^at no report was to be referred to in construing the 

'statute or in ascertaining its purpose, intention, scope, or" effect, 

and providing, further, that the section was to be retroactive in 

effect. Both the Court of Appeal and the Supreme Court of Canada 

ignored the amendment in considering Judgement. In the Supreme 

Court of Canada, Davis J. referred to the amendment and the words 

of the Attorney General who had appeared at trial, /"' a legislative 

body cannot support an act attacked as being ultra vires by denying 

to a citizen access to the courts for the purpose of attacking the 

legislation or by denying to the courts access to the evidence." 

(Home Oil Distributors Ltd. v. A/G BC 1940 "SCR 444). 
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These cases represent the ultimate oerhapB In judicial pro­

nouncement respecting the proposition that the question of ultra 

vires is one to be determined solely by the courts of law. A legis­

lature can make a man a woman, but it cannot prescribe rules for 

interpretation of one of its acts after such act has been Judici­

ally attacked on Jurisdictional grounds. Phis')question will be fur­

ther discuesed later when examining purported Judicial exclusion 

in respect to the use of the prerogative writs, by the legislature. 

NOTE ON SEPARATION OF POWERS RE JUDICIAL R-VIEW 

The subject of separation of powers will be examined post under 

other aspects of the subject of this paper,but as it is a cons­

titutional concept, it is considered that a word should be men­

tioned at this point on this venerable but durable fallacy. We 

find a. large segment of otherwise informed opinion including many 

practicing lawyers, who still believe that this principle is 

embodied in the Canadian "Constitution". Legislative, executive, 
r 

and Judicial powers,i.e. the powers to make, ' enforce, and interpret 

law,are contained in.watertight compartments, vesting in separate 

and distinct organs of government. 

The Report of the Committee on Civil Liberties to the 
Annual Meeting of the Canadian 3ar Association, 1944, after stat­

ing the doctrine of separation of powers and" develoyping argument 

aarainst the exercise of legislative power by order-in-c junoil, 

quoted Ridges (Constitutional Law of England 6th. ed. 25)."That the 

executive has no arbitrary power over the subject, and that the lat­

ter has under common law or statute certain rights which cannot.be 

invaded -by executive action without his la aving the right to invade 

the aid of the courts." The Report continues," though the BNA Act 

does not say in terms that all the difficulties arising in the 

interpretation and application of the laws are to be left to the 

ordinary courts, a mere look, at sections $6 to IOI inclusive as to 

judicature, and sections 91 to 95 as to legislative powers, sug­

gests a strong inference to that effect." 
However, it 1 B very significant that the.only Judicial 

http://cannot.be
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authority olted by the august committee in support of their thesis 

ie one of a series of cases decided by the Court of Appeals of the 

State of Maryland, (where an act was held unconstitutional as an 

attempt on the -part of the legislature to exercise Judicial power), 

the said decisions being based directly on Article 8 of the Ameri­

can Declaration of Rights, which has no counterpart in this country. 

From time to time, it Is possible dicta of Canadian courts 
u 

appear to support the existence of thd doctrine as an active 

Judicial force. We find Davis J., in A/G for Alberta v. Winstanley 

stating "The Debt Adjustment Act of Alberta is an administrative body 

and is not validly constituted to receive Judicial authority." It 

is extremely questionable that he Intended to pronounce that a 

legislature can only delegate legislative authority to a body 

created by it. There is, however, some Justification for the view 

as the alternative interpretation would be inimical to the clear 

view held generally now that the type of function that is exercised 

by a body is a question of fact in each case. In any event, the 

pronouncement can only be dicta as it is apparent from the Judge­

ment that the ratio decidendi was the incoraptence of the provin­

cial legislature to pass an enactment upon a subject-mateer within 

the exclusive jurisdiction of the Dominion, (i.e. debts)• 

It would seem "obvious that, if this doctrine was in fact 

embodied in the fundamental law of the constitution,i.e. the law of 

the land, that a court of law would have to rule as invalid any 

legislation purporting to transfer Judicial powers to administra­

tive oodles. This is not so, of course. It Is sufficient at this 

stage to enunciate the proposition that the doctrine of separation 

of powers, to which Ifep-servioe has been paid for so long,, ceased to 

be valid,if Indeed it ever was valid, with the victory of the Eng-

ligh Parliament over King Charlee I. 

Acting within its duly appointed sphere,(in Canada, 

the BNA Act), the legislative power is supreme. The impossibility 

of the doctrine will be amply demofastrated when we survey,in other 

contexts, the vast "twilight zone" where the identity of legisla­

tive, executive and Judicial functions become the subject of the 

most arbitrary definition. 
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y . D e l e g a t i o n of P o w e r s 

The cower of t h e c o u r t s t o r u l e on t h e c ^ n n t l L u l l JUUlift.ty fcP) 

of t h e d e l e g a t i o n of l e g i s l a t i v e a u t h o r i t y from a n r o v l n o i a l t o 

t h e F e d e r a l Gove rnmen t and v i c e v e r s a , i s a s i g n i f i c a n t weapon 

i n t h e ' j u d i c i a l a r m o u r y " . 

E a r l i e r , t h e r e wao some d i s p u t e e v e n r e s p e c t i n g t h e 

e x t e n t t-• w h i c h a p r o v i n c i a l gove rnmen t c ou ld d e l e g a t e a u t h o r ­

i t y of a l e g i s l a t i v e c h a r a c t e r t o a s u b o r d i n a t e a g e n c y o f i t s 

ov.n c r e a t i o n . The f i r s t a f f i r m a t i o n of t h i s powor by a s u p e r i o r 

c o u r t wouia n o o e a r tz> be Hodge v . t h e j u e e n ( 1 3 8 3 ) AC 1 1 7 , w h e r e 

I t was helrt by t h o ° r l v y C o u n c i l t h a t t*~e O n t a r i o l e g i s l a t u r e 

c o u l d v a l i d l y d e l e g a t e t> a 3oard of P o l i c e C o m m i s s i o n e r s a u t h o ­

r i t y t o make r e g u l a t i o n s l o r t h e ~ood manage-ncnt of t a v e r n s . 

•""incc Hodge v t h e ^ u e e n t h e d e l e g a t i o n of l e g i s l a t i v e 

p o w e r s from l̂ o r - v i n c i a l l e g i s l a t u r e t o b o d i e s of I t s c r e a t i o n 

h a s become a commonplace , and i n d e e d i t i s d i f f i c u l t t o e n v i s a g e 

t'^e c a r r y l n c on of mod-em g o v e r n m e n t w i t h o u t wines-oread powers of 

t h i s t y p o . 

' "owever , t h e f i r s t w o r l d War w i t n e s s e d t h e a s t o n l g h i n g 

phenomenon of t h e irori orai~~<7-nviLi.pfiiBa.ut v a l i d l y d e l e g a t i n g t o t h e 

G o v e r n o r G e n e r a l i n ' • o u n o i l ->owers t o make r e g u l a t i o n s w h i c h had 

t h e e f f e c t o f o v e r r i d i n g s u b s e q u e n t e x p r e s s s t a t u t e s of P a r l i a m e n t 

i t s l e f . •". 6 of t h e 1914 War M e a s u r e s Ac t a u t h o r i z e d t h e G . I n C . 

t o en !ce s u c h o r d e r s and r e g u l a t i o n s a s he deemed a d v i s a b l e f o r t h e 

s e c u r l t y , d e f e n c e , p e a c e , o r d e r , and w e l f a r e o f C a n a d a . S s . ( 2 ) d e c ­

l a r e d " ' a l l o r d e r s and r e g u l a t i o n s maae u n d e r t h i s s e c t i o n s h a l l 

h a v e t h e l u l l f o r c e of law ana s h u l l be e n f o r c e d i n s u c ^ manner 

and by s u c h m e a n s , c o u r t s , o f f l e e r s , and a u t h o r i t i e s B3 t h e G i n C 

may p r e s c r i b e . " The K l l l t a r y S o r v l c e Ac t of 1917 p r o v i d e d f o r c a l l -

up e x e T n t l o n s . I n 1 9 1 8 , t h e G i n C o a e i e d a n o r d e r u n d e r w h i c h , i n 

c e r t a i n c i r c u m s t a n c e s , e x e m p t i o n s p e r m i t t e d tay t h e M i l i t a r y S e r v i c e 
* 

Aot would c e a s e . The o r d e r was a t t a c k e d a s b e i n g u l t r a v i r e s i n v i e w 
of t h e M i l i t a r y S e r v i c e A c t . The Supreme C o u r t of A l o e r t a S a l * , 

'* o r d e r s and r e f l a t i o n s made by v i r t u e of a d e l e g a t e d a u t h o r i t y 

\ 
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from a legislature are open to review by the courts and are invalid 

if they do not come within the powers conferred by the legislative 

enactment, that Is, if they are not merely ancillary, subsidiary, and 

subordinate to such enactment and pa seed for the purpose of the more 

convenient and effective operation thereof, or are inconsistent with 

/the direct enactments of the legislature which conferred the delega­

ted power " The Order in Council was accordingly declared invalid! 

(re Lewisf- 41 D1R I) . However, shortly afterwards, the Supreme Court 

of Canada "overruled this decision in Re Gray, stating "The true view 

of the effect of this type &f legislation Is that the subordinate 

body,in which the law-making authority is vested by it, is Intended 

to act as the agent or organ of the legislature and that the acts of 

the agent take effect by virture of the antecedent legislative dec­

laration that they shall have the force of law," The Privy Counell 

conourred in upholding the order as valid»In effect superceding the 

.express provisions of an Act of Parliameht. The writer believes there 

are grounds Cor argument that the effect of the Military Service 

Act, by rules of statute interpretation, was to abrogate the effect 

of the preceding act (the War Measures Act), to the extent necessary' 

to give the subsequent act full force, and that consequently, the • 

power of the Governor in Council to legislate under the War Measures 

Act would be correspondingly abbreviated. In any event, In view of 

re Gray, there is certainly Justification for the belief that, if 

Parliament can delegate power to the G in C to override its own 

expr ess-statutes, ther\a fortiori. It could beatflg legislative author­

ity on the sovereign legislature* of the provinces, ana conversely, 

that the provinces could validly delegate legislative authority 

to the Dominion. However, there is more than a little doubt that 

this can be done in view of recent case development. 

The^I927 Revised Statutes of Canada contained a statute 

called the Live Stock and Livestock Products Act, which provided 

inter alia, for regulation of the purchase and sale of eggs. Appar­

ently, the Saskatchewan Government was somewhat leary that this 

Fed'eral statute was Intra, vires, because that august legislative 

body passed an act of its own ,the Live Stock and Levestock Pro­

ducts Aot of Saskatchewan,s. 2 of which read in part " Insofar as 
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as any provision of an Act of the Parliament of Canada entitled 

the Livestock and Livestock Products Act is within the legis­

lative authority of the province such provision shall have tie 

force of law in Saskatchewan and shall remain in full force and 

effect therein until the same Is repealed by the Dominion Parl­

iament or revoked by the Governor In Council as the case may be." 

In other words, the provincial legislature purported to 

validate within the province any part of a Dominion statute that 

should prove to be ultra vires tlee Federal Parliament. The Saskat-

ohewan Court of Appeal found both the Federal statute and the 

provincial statute (s.2) ultra vires. The Chief Justice cited Lord 

Watson in CPR v. Notre Dame de Bonsecours, 1899 AC 367^ "The Dominion 

cannot give Jurisdiction or leave Jurisdiction with the province. 

The provincial parliament cannot give legislative Jurisdiction to 

the Dominion Parliament . If theyhaUe It, either one or the other 

of them, they have it by virtue of the Act of 1867. I think we must 

get rid of the idea that either one or other can enlarpe the Juris­

diction of the other or surrender Jurisdiction."(R.V. Zaslavsky 

1935 3 DLR 738). • . •' 

In the same year as the ZaslavBky Case an attempt was 

made at "Joint legislation". The Natural Products Marketing Act 

was passed tay the Federal Parliament, each province passing a 

provincial Marketing Act designed to fill In the blanks In dominion 

legislative power, ,ln relation to the subject-matter". Lord Atkin," 

In ruling the Federal Act ultra vires,Btated that Joint legislation 

would have to ce very carefully framed, neither pary leaving Its own 

spheres an3 encroaching upon the other. 

In 193^6, the Alberta Supreme Court ruled Invalid the Al­

berta Reduction and Settlement of iJebts Act because of an unlawful 

o 

delegation of legislative authority under a.12 thereof.which pur­

ported to empower the Lieutenant Governor in coiftnoIl to declare any 

debt was a-debt to which the Act applied or did not-apply. Harvey, 

CJA, stated"I^ Judgement,"It is apparent that the authority to make 

regulations in order to make legislation enacted by the legislature 

completely effective is quite a different thing from authority to 

make an independent enactment." It is instructive to compare this 
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case with the decision in Re Gray.! 

There is further authority which appears to support the 

Zaslavsky Case (.-£), at least on a cuBsory reading. In "In Re the 

Initiative anO Referendum Act", Lord Haldane Btated that "—while 

no doubt a body with a power of legislation on the subjects entrust­

ed to It so ample as that enjoiod by provincial governments in 

Canada could, while preserving its own capacity intact, seek the 

assistance of subordinate agencies as had been done in Hodge v. the 

Queen but it loes not follow th&tv it can create and endow with 

its own capacity a new legislative power not created by the Act 

to which It owes its own existence." This appears to amount to an 

adoption of the distinction which hB d been drawn In Re Gray between 

"delegation of powers" and "ahcication of powers". It is difficult 

to understand the views of those who cite Re Referendum as an 

authority supporting R. v.Zaslavsky, as there is no evidence that 

the Saskatchewan Legislature in any sense surrendered its aovereln-

ty or failed to maintain its legislative capacity Intact within the 

meaning of Viscount Haldane'a reasoning. It is true that indirect 

power was given to the Federal Parliament to render the provincial 

act nugatory, but tie provincial legislature always retained the 

power to revoke the act. Surely that power alone should be sufficient 

to effectively-prevent any form of "abdication". Professor Wa.hn, 

In a note ot the 1936 14 Can.Bar Rev., draws attention to Re Canada 

•Temperance Act 1935 SCR 494, in this behalf. The Canadian xerapeBanoe 

Act empowered the Governor General in Council to suspend the opera­

tion of part of the Act, the suspension to " continue as long as the 

provincial laws continue as restrictive as aforesaid." The Prov. of -

Ontario passed an Act judicially held to be less restrictive thaty\^ 

the Canada Temperance Act and it was held that the provincial act 

had lifted the suspension in certain Ontario counties,I.e. a pro­

vincial act revoked effectively a Feder al PC. Why then, couldn't 

the Province of Saskatchewan give to the Dominion Government a 

power to revoke provincial laws? He states further, that the Saska­

tchewan act rneed not be considered as delegation at all. "Delegatus 

non potest delegare" does not apply to the Crown,"within these 

limits and area, the local legislature is supreme." He further cites 

Lord's Day Alliance v. A/G for Manitoba 1925 AC'384. The Federal • 
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Lord's Day Act prohibited paid Sunday excursions,"except as provided 

by any provincial law now or hereafter in force." A subsequent provin­

cial act of the Province of Manitoba purporting to legalize Sunday 

Excursions was held Intra vires.by virtue of delegation given under 

the gederal Act. 

Professor Tuok, with a ponvlotlon shared by the writer, 

states in an article in 1945 Can Bar Rev. «££& -p**5« 92, that, onee 

the principle is acknowledged that a legislature may delegate, and. V_ 

such a principle has clearly, been accepted since Hodge v. the Queen, 

then why should the legislature be restricted In its choice of 

agents or delegates? "It should be able tft nominate whom it pleases 

whether it be a provincial board, the Lieutenant Governor in Council, , 

(held valid, in Re Natural Marketing (BC)Aot)—-.-Or a committee of 

expert economists from Great Britain, or even the Dominion Parliament." 

The Hodge Case held that, within the limitations of the 

BNA Act, the local legislature is supreme, and has the same authority 

as the Imperial Parliament -to confide to a —--body of its own crea­

tion, to make by-laws or resolutions "with" the. object of carrying the 

enactment into operation and effect." All English statutory rules 

operate by derivation from the legislation of the.Imperial Parliament. 

If a provincial legislative body has the same po«er as the Imperial 

Parliament In this respect as stated in the Hodge Case, then it should -

be able to delegate to the Dominion Parliament or any other agent 

the' exercise of a power conferred by the BNA Act. No abdication could 

be held to exist in the Zaslavsky Case; as a matter of fact, the dis9 

sent1ng judgment in the case claimed that the enactment constituted 

an "assertion of authority rather than an abdication or repudiation of 

it." 

The courts presumably permit "Incorporation by reference" 

on one hand but prohibit "abdication" on the other. The terminology 

seems clear enough,but in praotl-ee there exists a vast "twilight 

zone", where the difficulties of distinguishing between tVB e two 

vest the court with a broad area of interference on the grounds of 

"Invalid delegation of powers -?.If the kind of delegation attempted 

in the Zaslavsky case:is invalid, it'would appear to be nothing 

short of tie- truth to postulate at this time, that intergovern­

mental delegation of powers'in Canada is Invalid. Professor Laskln 
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in "Canadian Constitutional Law",note,p.25, Definitely takes the 

view that the courts have said no to this clues of aele&ateo legis­

lation. The point is considered open by Prof. Corry, and,to a cer­

tain extent,by Prof. Willis. Professors Kahn, Tuck, and Scott be­

lieve that there 1B,no valid bar to any legislature nominating 

any ad hoc delegate, including, of course, the Federal Government. 

It is significant that neither R.v. Zaslavsky nor the other two 

Saskatchewan casea^}- in point went up to the Supreme Court of 

Canada, and it is believed that that Court if confronted squarely 

with the Issue, would feel compelled to overfule these cases on the 
i 

principles a^«r»-anunoiated ,A^*-^- . 

ffi S.96'of the British North Amsrlca Act 

S.96 states,"the Governor General in Council shall appoint the 

Judges of the Superior, district, and County Courts. " V'hile, on 

the face of It, this appears to be a completely innocuous provision, 

it has been the "thin edge of the wedge" of Judicial attack, on con­

stitutional grounds, on the setting up of, provincial coarse and 

tribunals. In- fact, a close survey of the decisions would appear 

to indicate that In the majority of cases where courts have Invali­

dated legislation setting up provincial agencies, they would have 

been on substantially firmer ground to have designated the tribunal 

as a "court" within the meaning of this section,than deal in terms 

of the more abstract cotacepts with which we shall become acquainted. 

The nature of the problem was ably posed in O.Martineau ard 

Sons *. Montreal 1932 AC 398, In considering the validity of a 

provincial board; "is It a superior Court or a tribunal analogous 

thereto?" 

Re Adoption Act 1938 SCR 398 contains the following 

disquisition on the subject. "Now, It seems to be Indisputable 

that -£s. 96 an-. 97 of the BNA Act contemplate the existence of provin­

cial courts an]Judges other than those within the ambit of s.96. 

Indeed.lt would be a non-natural meaning in these as. to construe tham 

as applying to such courts of summary Jurisdiction as magistrates 

or Justioes of the Peace." Duff OJ reviewed the history of s.96 

in respect to magistrates* Jurisdiction, and showed how the courts 

had first taken the view that; at the" passage of the 3NS Act, there 

http://Indeed.lt
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was no transfer of prerogative power to the provlnoes and con­

sequently, t,he prerogative appointment of magistrates even lay 
r 

with the Dominion Government. In Ganong v. Bayley,2 Cart. 509, 

the Supreme Court of New Brunswick upheld provincial legislation 

setting up a Hoard of Commissioners with Jurisalotion in small 

debts. A strong dissenting opinion in this case was supported 

later by the majority decision In Burke v. Tunstall 2 BCR 12, 

the BC Court of Appeal holding that a provincial legislature might 

validly create mining courts and fix their Jurisdiction, but 

o&uld not appoint an officer thereto with other than "ministerial" 

powers. In Reg. v.Coote LR 4 PC 599. the Privy Council held 

valid Quebec legislation appointing "fire marshalls" with power 

to examine witnesses under oath, and to arrest and commit for 

trial like a magistrate. The Supreme Court of Ontario,in Reg.v. 

Bush went along with the latter decision and the majority In' 

Ganong v. Bailey,per curia," the administration of Justice in the 

provinces could not be carried out effectually without the appoint­

ment of Justices and police magistrates, and the conclusion seems t 

me to be irreslstable that it was intended that the appointment 

of these and other officers whose duty it should be to aid in the 

administration of justice should be left in the hands of the> prov­

incial government."The question of whether provincial! legislation 

in respect to the prerogative was valid was finally decided in 

the MarititneB Banks Case 1892 AC 437. an~ decided In favour of 

the provinces. The Privy Council dealt with the line of reasoning 

typified in Martlneau v. Montreal, holding that the power of 

appointment in e. 96 was general, in view of the sec. of the 

Act specifically excepting from the operation of the clause, 

the probate courts of Nova Scotia and New Brunswick. 

Duff,CJ,.In the Re Adoption Case does not agree,any-

way that the^Mai-tinqau finiia was authority for the proposition that 

It la incompetent to the provincial legislature to legislate for 

the appointment of a provincial court officer exercising other 

than "ministerial" functions. He stated that s.129 of .the BNA Act 

provided for the continuance of oourts possessing civil Juris-
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oompetent to the province under e. 92(14).He went on to cite 

numerous cases where magistrates' courts had civil Jurisdiction 

in 1867, ana concluded " the provinces became endowed with 

plenary authority under s. 92(14) but, a province is not empow­

ered to usurp the authority vested exclusively in the Dominion 

in respect of the appointment of judges, who , by the true int­

endment of the sec. fall within the ambit of s. 96, or to enact 

legislation repugnant to that sec.; and it is too plain for dis­

cussion that a province is not competent to do that indirectly 

by. altefing the character of the existing courts outside that 

sec. in such a manner as to bring them within the Intendment of 

it while retaining control of the appointment of the JudgeB pre­

siding over such courts. That, in effect, would not be distinguishable 

from constituting a new court, as, for example, a Superior Court, wlthl 

the scope of B . 9 6 and assuming pov»er to appoint the Judges of It. 

In principle, I do not think It is possible to supoprt any stricter 

limitation upon the authority of the provinces...." 

The foregoing statement hsc been consistently reflected 

in the decisions dealing with provincial competence-In increasing 

the civil Jurisdiction of magistrates. 

From the discussion to this point,it will have been 

ascertained that,but for the existence of s.96, the provinces 

could reorganize their entire curial machinery; In substance 

this could mean depriving the present courts of their functions 

f 

* and "Jurisdiction and revesting them wholesale in administrative 

^ tribunals, in effect, abolighlng the entire civil Jurisdiction. 

The court decisions reflect a solicitude to maintain 

a balance between the desirability giving effect to provincial 

legislation setting up cheap and exoeditious agencies to carry 

out social programming and control, and the necessity of main­

taining effectively the bulwark of s.96 against the inroads of 

legislative onslought on the "rule of law". 

The Privy Council,in considering the validity of the 

constitution of the Ontario Municipal Board,Toronto v.York 1938 

\ 
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AC 415, held that "so far as the Act (the Ontario Municipal Act), 

purports to constitute the Board a court of Justice analogous to 

a Superior Court...It is pro tanto Invalid." (It held the Board 

validly constituted, however, as being an administrative board, 

on.application of the"Plth and Substance" rule.) In this case, 

the Supreme Court of Ontario had stated,per Rowell CJO, " the 

province Is not competent to confer upon a tribunal created and 

appointed by it, power to determine purely Judicial questions, 

such as are normally determined by courts of Justice." Lord 

Atkin asked whether the Board was validly constituted to receive 

judicial power." "Judicial power" would necessarily have to 

refer to the Judicial power of a "Superior,-district, or County 

Court", and not Judicial power as exercised by courts generally, 

particularly inferior courts, for the above decision to rest 

validly on s.96. The quotation Introducing this section would 

appear to make abundantly clear that the decision was,in sub­

stance, that the Bbard was not a court within the meaning of s. 

96 . 

In view of the frequently elaborate procedures and 

multiple functions of a tribunal in operation, the question 

that inevitably arises,In considering whether a boaro is valid­

ly constituted, is "what factor or factors should be considered 

paramount in determining the essential nature of 1 the board?" (I). 

Specifically, if the tribunal 1 B being attacked under s. 96, 

the questions would go (a) is the tribunal exercising Judicial 

functions? and, (b),If the answer to (a) Is In the affirmative, 

"are the Judicial functions essentially the same as those per­

formed by a Superior, Listrlof.,or County Court before the coming 

Into force of the Act '" N 

"It has come to be commonly held, that. In respect to 

municipal institutions, highways, railways, public utility acts 

dealing with water, gas, electricity, telephones, and other mat-

,,terB of a similar nature, the board is entrusted with duties of 

supervision and decision which are purely administrative *.(2)( • 

Thecourt continued, "however, whatever be the definition given 
(1) see post,especially under "characterization of the nature of 
the f u n o t l o n " . . . . 
(2) Toronto v. York, (supra) ./ ,--
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to "courts of justice" or "Judioial powers", It would appear 

that ss.41 to 46,and 54 to 59 (of the Municipal Act),purport to 

clothe the Board with the functions of a court, and to vest it with 

Judicial powers. But, making that assumption, It does not follow 

that the Board Is therefore, for all purposes, invalidly consti­

tuted. So far as legislation has purported to give it Judioial auth­

ority, that attempt must fail. It is not validly constituted to 

receive Judioial authority. So far as the Act therefore,purports 

to constitute the Board- a court of Justice analogous to a Superior) 

Court.it is pro tanto invalid, hot because the bibard is invalidly 

constituted, for as an administrative board its constitution Is 

wlthin~-the provincial powers, nor because the- province cannot give 

the Judicial powers in' question to any court,for to a court com­

plying with the requirements of so.96,99, and IOO of the.BNA Aot the 

province-may entrust such Judioial duties as It thinks fit, but, 

because to entrust fheBe duties to an administrative board appoin­

ted by the province would be to entrust them to a body--not quali­

fied, to exercise' them by reasons of the sections referred to."* 

The court found that the Judicial functions were. In fact,1 severable, 

ana ha^ no.legal effect. The court observed further, that powers of 

examination, Inspection and. d.lsoovery of documentsj even though 

prima facie necessary corollaries of courts of Justice,were not 

inconsistent with the powers of an administrative body, who were 

called upon to asoertaln the facts- in relation to the BUbJect-matter 

with which they were dealing.! 

The other Privy Council case In point .Martlneau v Mont­

real 32 AC 113, turned upon the question whether the president of 

the Montreal Public Service Commission was performing duties which 

properly belonged to a Superior or County Court Judge In fixing 

compensation for lands expropriated by the City under the charter 

of the City of Montreal. The court examined the nature of his 

Junctions and determined that he was not acting judicially." Under 

the expropriation statutes before and after. Confederation, the 

funotlon of determining compensation was always vested in pommis-

.eioners, and not.In judges, so that this procedure would how be 

valid by virtue of a.129 BNA Act (I) • • ' ' " 
(I) 3.129 provided for the continuance 6f existing courts, commis­
sions,of fleers, laws, etc, In force at Confederation 

http://Court.it
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A provincial act which purported to constitute a commis­

sioner appointed by the Province a "court of record" and to confer 

upon him the Jurisdiction of a superior court, was ultra vires to 

that extent, but, as the Utilities Aot was essentially administra­

tive In nature, the invalid provision would be severable.(Re Pub­

lic Utilities Aot; Winnipeg Electric Railway v Winnipeg 1917 I 

VfWR 9. ) . 

It is interesting to note the extent to which courts will 

sometimes go to sever Invalid legislative provisions, and yet 

substatially save the statute. It was held in R.v.MoKeowan 1935 
OR 

109, that a commissioner might lawfully remain in office al­
though 

some of his most material powers under the governing 

statute (Ontario Municipal Act) were invalid as being ultra vires 

the provincial legislature. A quo warranto was dismissed. 

A Compensation Board set up under the Manitoba Worsens' 

Compensation Aot was held to be an administrative board and not a 

Superior Court within the meaning of 3. 96; the appointment of 

its members by the Lieutenant Governor pursuant to the provisions 

of the Aot was held to be intra vires. (Kownski v.Tremblay 51 DLR) 

Professor "Willis, in commenting upon Workmens' Compen-

sation Boards in the subject behalf; posed the question,1 "Is it 

(the^ Board) deciding accident disputes .between employer and employ­

ee or Is it administering an insurance scneme for workmen and 

incidentally deciding the same sort of question that every insur­

ance adjuster has to decide?" I.e. what is the "pith and substance" 

of Its functions? He goes on to say,"neither court attributed any 

importance to the fact that the rioard was dealing with a subject-

matter which had previously been reserved exclusively fco the superi-

or court. He concludes that the boards In question (one being tbat 

in the Kownski Case above-cited).although dealing with the same 

'subject-mattor as had previously been exclusively within the juris­

diction of superior courts, were dealing with it from a wholly 

different point of view. It is contended that the Supreme Court 

in considering Kownski -wiTremblay did, in fact take into aooount 

and accept as a basis for their decision, the question as to 

( ' - . . . . . 
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whether the Jurisdiction now exercised*by the Board was one that 

had been wholly exercised formerly by.a superior court,regard leas 

of the point of view from which it was, in fact, being exercise*. 

The Can.Abrldgement report states,"No portion of the Jurisdiction 

formerly exercised- by the courts has been transferred to it (the 

Board)". I find further support for this contention in Re McLean 

goia mines v.A/G for Ontario 54 OLR 573. The Mining Act of Ont., 

as amended in 1921, gave to the Mining-Commissioner Jurisdiction 

to aake certain orders which could formerly-have been mode only 

by the Supreme Court. On.an.appeal from' an'order made under these 

powers, it was held that the order must be set aside. This case 

was applied in R.v.Louis 1929 I W R 945, and cited with approbation 

in Brampton v. Hutchinson In 1950 (I95D OWN 419). 

Assuming that the. court has found that the tribunal was 

acting judicially, and was,In fact, a court, the next pertinent 

query is, "is the court a Superior,District, or County court?" 

It is clear that a provincial legislature may Increase 

validly the pecuniary,or territorial limits of a provincial tri­

bunal. There Is no "appointment of Judgee" involved In these cases, 

so as to offend s.96,as the tribunal .is an existing tribunal at the 

time its Jurisdiction 1 B thus extended. The courts have already been 

validly constituted and the Judges thereof validly appointed. If the 

above proposition were not true, obviously, .the increase, of say,,the 

pecuniary limits of a Division Court to the amounts of a County 

Court, would be invalid. The point is dealt with at length in French 

v.McKendrlck I DLR 696. "...nor does the fact that the legislature 

has increased the Jurisdiction of the Div-slon Court so as to bring 

It within amounts which at confederation were in excess of that 

amount, make them County Courts within the meaning of s.96. In s. 

96, the courts are mentioned by name ano nothing is said as to the 

extent of their Jurisdiction or as to the kind of oases they have to 

try." 

This princlpl©-^Ca~~applIed to t e r r i t o r i a l Jurisdict ion 

was dealt with in R v. Brown 1907 41 NSR 293».'where & provincial 

s tatute was held valid which provided that In case of a vacancy in 

the o f f i c e of Judge for any County Court D i s t r i c t , the Lieutenant 
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Governor in Council might appoint the Judge of any other district 

to aot during the whole or any part of such vaoanoy. Townshend J. 

said. "It is not the appointment of a judge, but simply the exten­

sion of the district over which a Judge, duly appointed, shall 

exercise his Juried lotion." The same principle was enunciated by 

Duff OJ in Ro Adoption.Act and in Re County Courts of BC 21 SCR 

446. 

It is clear then, as a general principle, that increases 

in territorial or pecuniary Jurisdiction do not per se render a 

tribunal already in existence a superior court. However, even here 

a word of caution.is necessary. There is argument that the proposi­

tion is based on a difference in degree,e.g. an increase of pecuni­

ary Jurisdiction from $200 to, say, $10,000 would constitute in 

effect, a substantially different court, although of course, the 

argument would still be valid that the change aid not involve the 

appointment of a new Judge even though his Jurisdiction.would, by 

any standard, be that of a superior court. .Riddell JA said in the 

French Case that any monumental .Increase might have the effect of 

rendering the tribunal In question a superior .court, "It may, In­

deed, be sometimes a question whether the extension of jurisdiction 

might not make a court a superior court, but no such question 

arises here.1" If such a "monumental increase" did , in the. opinion 

.of the court, Jake a tribunal a superior court, peesumably the in­

ference I a that the judge of that court would have to be specific­

ally- appointed as such. The question would certainly appear t° be 

' open. • • . ' : . . ' ' • • .' 

There I s a complete^ d e a r t h of au tho r i t y on the ques t ion 

previously posed, I . e . "when a t r i b u n a l has been found to be a cour t , 

when i s I t a super ior cour t w i th in t he meaning of s.96?" The case 

would appear to c a l l fo r a p p l i c a t i o n of the p^fth and substance r u l e , 

• i . e . i s t he re a.prpbnderaxroe of those mate r i a l funct ions which 

previous ly belonged "to a super ior oourt over t h a t were not? Prof. 

•Willis has suggested tha t a - c o u r t . i s a superior court i f i t s d e c i ­

s ions must be made a r u l e of cour t to take fulV e f f e c t , o r i t has 

t h e power of supervis ion and con t ro l over o ther t r i b u n a l s "so 
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characteristic of a superior court**. It seems extremely unlikely 

that an administrative body would ever be set up with jurisdiction 

to supervise ̂ inferior tribunals. It is significant that a Rentals 

Appeals Court was not attacked under s.96, but soley on the grounds 

that it was amenable to curial correction as a body exercising 

Judicial functions (^F,under thel prerogative of the court. The 

Quebec Workmans' Compensation Board was unsuccessfully attacked' on 

the grounds that it vaa a superior court,(A/G Que. v.Slaneo and Grim-

stead 2 D1LR 289J where It was held that, even if it could be des­

cribed as a coiirt, it was not a superior court, nor a district or 

county court. 

To sum up, it would seem to be conclusive that the trans­

fer of Jurisdiction to a provincial tribunal to determine exclusively 

some question that is usually determined by a superior "court, is in­

valid (MoLean Gold Mines Case). It is incompetent to increase the 

Jurisdiction of an inferior court existing in 1867 so as to consti­

tute it In fact"a "superior, district or county" court (Re Adoption 

Act). It Is incompetent to set up a tribunal subsequent to Confedera­

tion with Jurisdiction to determine any question of a type which in 

1867 was normally determined by a s.96 court (McLean Case and also 

Toronto v. York). It is competent of course, to a provincial legis­

lature to increase the pecuniary oor territorial Jurisdiction of 

provincial tribunals to cover part of the Jurisdiction previously 

held by s. 96 courts. ,. 

As we have Been,however, there is some dispute aa to 

the extent to which courts will countenance partial transfer of 

Jurisdiction by application of the pith and substance rule, which 

prospectively augurs considerable amelioration of the hard ana fast 

limitations proposed above. As we have seen,too, there is some dis­

pute as tô  the extent to which the courts will entertain the propo­

sition that, although the newly-constituted tribunal la adjudicating 

In repeot to the same subject-matter as lay within the competence of 

1867 s.96 courts, they were dealing with it from a different point of 

view. (A/G Que, v. "Slaneo and Kowanakl •. Tremblay) * 



26̂ . 

PREROGATIVE REVIEW 

I. General 

Up to this point, we have reviewed the nature of constitutional 

lines of attack on the transfer of Jurisdiction to statutory tri­

bunals. We have found that these lines of attack develop through 

(a) the general Jurisdiction of cai rts o~jjj law to rule invalid the 

legislation containing the Betting up of the statutory tribunal; 

(b) the Jurisdiction of Jhe courts to rule Invalid legislation 

contravening constitutional limitations on powers of inter-governmen­

tal delegation; and ,finally,(o), the Jurisdiction of courts of 

law to review provincial legislation to deternlne whether the tri­

bunal set up thereunder Is a court within the meaning of s.96 BNA 

Act. 

Assuming that the legislation In question has surmounted 

the constitutional hurdles detailed in this paper to date, it is 

still subject to review by the courts under their common law prero­

gative power,exercisable through the writs of mandamus,certiorari, 

prohibition, etc. 

2.The Prerogative Writs (,#/ 

The principle prerogative writ is that of certiorari. The word la 

the present infinitive passive of certiorOf *.meaning, in Judicial 

Latin, "I inform". In theory, the Sovereign has been appealed to 

by a subject complaining that an injustice has oeen done him in an 

inferior court; whereupon the Sovereign says that he wishes to be 

informed (.certiorari) of the matters and record of the Inferior tri­

bunal, and orders that they be oroduced in a court in which he, the 

Sovereign sits. Logic would seem to d e nana that an inferior court 

with limited powers should be amenable to a highee tribunal if it 

abuses or exceedB its own Jurisdiction, and It is,of course, a super­

ior court where the Sovereign sitp In theory, to which the tribunal 

Is answerable. ' ' 

Blackstone's Commentaries (v.4 p*"IO), speaks Of Prohibi­

tion, "... .directed to the Judge and pcU-tieo of a suit in any Inferior 

court, commanding them to cesse from the prosecution thereof...upon 

a surmise either that the cause originally , or some collateral mat­

ter arising therein, does not belong to that JuriBO lotion , but to the 
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cognizance^of some other court." 

Mandamus lies where there is a specific legal right, usually 

statutory, and no specific remedy for enforcing that right, or,even 

sometimes, where there is a legal remedy bub it is excessively cum- • 

bersoxne and. ineffectual under th<a particular circumstances of the 

case. 

"The fajctor that thc«*? remedies havs» in Common is their 

foundation in the common law constitutional position of the Sover­

eign .aa the "fountain and source of Justice'*, the writs of certio­

rari adn prohibition lying to correct abuse or excess of Juriedo-

tion in inferior tribunals, that of mandamus lying to enforce a-

legal right and usually directed to a public a&ency or-statutory 
co. — — — =—-

body. ( The use of these writs in relation ot judicial review of 

admlniatrstlve deoislins will be examined at length under "Cuwlal 

machinery" (poet).) 

Injunctions have been granted ae remedies In a number a? 

Canadian case's, and ae the raeohanlca of this remedy will not sub­

sequently be the subject pf comment, afcw words are in order here. 

There is a definite advantage In using injunctions, where ooaslble 

In preference to the prerogative writs, Insofar as they are appli­

cable to triounals wxercising other than Judicial functions). Its 

use in correcting denial of "natural Justice* Is tnore oredlotable 

than that of the prerogative writs, being governed by more inflex­

ible rules. Its- use in natural Justice cases goes back to Rookes' 

Case and the Keighley's Case (ooth cited in Bradley v.Barber 1899 

30 0>R 443), in the latter case It being sta.tea that " a function 

that is to be exercieea according to discretion ,means according 

to the rules of Justice an5 reason". 

Where a Rontsils Acbminlstrator, purportedly acting 

under the authority of the Wartime Leasehold Regulations con­

tained in PC 9029, performed an act that conflicted with the War 

Measures Act, the court found that he had exceeded hlB JuriedietiCn 

and granted an Injunction. (Society for the Love of Jesus v. Smart 

I9AA 2 TJI.R 488) 

-0) 
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The view had long been entertained In Ontario that an applica-
a 

tion for an Injunction coupled with proceedings for a Judioial deo-

laratlontsonBtitutejp an alternative remedy to certiorari or pro­

hibition, a view that was proved unfounded in Hollinger Bu» Lines 

v.Ont. Labour Rel. Bd. 1951 OR 562. The prospective litigant Is 

now apparently confronted with the difficult task of choosing be­

tween the Initiation of either declaration and injunction or cert­

iorari (or prohibition). A declaration will not be made in the event 

that a more expeditious remedy Is available. In the Hollinger Case, 

the court found that' the functions' iSf the board ' were Judicial, there­

fore certiorari would lie, and certiorari being deemed a more ex­

peditious remedy, It was'held that declaration and injunction would 

not lie. Had the court found the function of the board to be adminis— 

tratlve,presumably it would have permitted the action for declaration 

and injunction to have continued. As it is almost impossible to pre-

establish the nature of the function,as we shall see hereafter at some 

length, the position of the litigant is most precarious. . 

Aside from certiorari, prohibition , and mandamus, other 

prerogative writs find employment from time to time in the Jype.of, 

proceedings under review. 

3. 141 of the Ontario Judicature Act describee Quo War- , 

ranto proceedings. "Except in the oases mentioned in ss.144 and 145 

(not applicable) ,all, proceedings, against any person who unlawfully 

claims or usurps,or la alleged unlawfully to olaim or td usurp any 

office,franchise, or liberty,<kr who has forfeited or.is alleged to 

have forfeited any franchise, by reason of non-user or mis-user 

thereof, which have heretofor been inistltuted or taken by writ of 

quo warranto hereafter shall be instituted or taken, where the 

proceeding is by the A/G ex officio, by notice of motion calling 

on the •peraon against whom the proceeding is taken to show cause 

why he unlawfully exercises or usurps, such office, franchise, or. 

liberty."" 

The summary^form in which this remedy may be invoked 1 B 

• parallelled now Xi^jpne, use of the other prerogative w i t s . Where-. 

as previously they were initiated as writs in an action at law, they 

are now the subject of summary application by way of- notice of motion 

(Ontario Rule of Practice 622). , ' ' ' 
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CHARACTERIZATION OF THE FUNCTION OF THE TRIBUNAL 
3T 

I.General 

Why is it important to distinguish between the nature of 

the functions exercised by different administrative-tribunals? 

In the orevious section, we mentioned that the preroga­

tive remedies most employed in administrative law are certiorari 

and prohibition,roth historically and Intrinsically directed to 

the review on Jurlsdicational grounds', of inferior tribunals which 

have traditionally exercised Judicial functions. As we shall see in 

revlwwing the earlier cases, the courts frequently failed to make 

findings as to the nature of the1 tribunals' functions, but the writs 

were alLoved to go anyway. Latterly, the distinctions have been ob­

scured to .a large extent, by the curial, characterization of function 

in many cases as "quasi-Judicial",or by pronouncement that the tri­

bunal was under a duty to act Judicially,1.e. In accord with the 

dictates of "natural Justice", while acknowledging that the function 

of the- tribunal fas primarily administrative. 

^soitc the foregoing,however, the distinction today still 

possesses considerable significance, and a court would have tnore 

than a little intrepidity In permitting certiorari to run after 

making a clear finding that the function of the tribunal vas purely 

administrative,especially where the matter in respect to which the 

application has been made la not a substantial derogation from 

"natural Justice",( in which case, the court would probably say that 

the tribunal was under a "duty to aot administratively".) 

Aside from the question of the application of the remedy, 

the acknowledgement by a court that a tribunal proceeds administra­

tively has the effect, as we shall see, of hardening the mind of the 

court tovards contentions that the applicant has been denied the • 

right to cross-examine, to have documents produced, to receive 

reasons for the decision,etc. 

In the third place, the distinction Is imooraant in 

some cases in respect to ascertaining whether the body under review 

is a "court" within the meaning of s.96 of the SNA Act. 

• There has been oonsideraole controversy as to whether 
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thfe functions can properly be distinguished at all. Prof. Robson,at 

p.14 of his Law and Administrative Justice, states " there doeB not 

appeal" to "re any conclusive tGct by means of which Judicial activi­

ties can be infallibly distinguished from administrative activities." 

And again, "at one ena of %he scale, Judges are making certain deci­

sions under conditions and oy methods which we can clearly recognize 

as being of a Judicial character. At the other end of the scale 

public officers are performing other acts marked by equally distinct 

features of tnelr own; and these we can call administrative functions.^ 

The fact that such an able commentator refers to "distinct 

features of their own" ahowa the complexity of the problem. Prof. Rob­

son illustrates from American decisions the ridiculous results that 

may accrue from Judicial attempts to resolve the problem. In Alabama, 

HassaO'iusfle'uH, anJ Michigan, the courts have held that the action of 

couimiiBOianers of highways or of olty coucll in laying out streets is 

Judicial. In Maine an.'3 New Hampshire, the same act has been .held to be 

nori-Judiciai when performed by the selectmen of a town, but Judicial 

when done by a court of Quarter Sessions! (I) 

O.M.Gordon states that the courts have never acknowledged their 

failure to find a satisfactory definition of Judioial proceedings, but 

have "to some extent atonect for their, failure by ignoring the only 

definitions that they have been able formulate, and have thus escaped 

further .confusion at the price of consistency." 

Or. Jennings, the noted English Constitutional authority, in 

a- "n 

the Law and the Constitution, writes," still less must it be assumed 

that it is possible to distinguish by analysis * legislative' from 

'executive1 and 'judicial' powers. Montesquieu made no nice distinct­

ion and none of his successors has been more successful in drawing 

them. It Is accepted by a large body of expert opinion that they 

cannot be drawn." -̂  
(I) Most continental theorists e.g. Carre de Malberg In his "-jgjheorie 
Generale de 1'etat", tend to separate the "formal" doctrine of sepa­
ration pf powers from the "material". In the formal the function Is 
Judicial if It'la exercised by Judges; in the material it ie Judicial 
if it falls into that class by Its very nature. A^material character­
istic of-; Jud ioial'Junctions has been held to be a dispute between two 
parties. Courts however deal with a number of things that are not dis­
putes.which are given to Judges because of potential" litigation. 
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He goes on to state tbat it is possible to distinguish certain 

characteristics 

of various olassee of functions that makes it desi­

rable that they should be exerftiqed for instance, by the judiciary; 

but there 1 B no single characteristic or grouos of characteristics 

to enable a legislature to determine whether that function should 

be assigned exclusively to the judiciary ie. "Judicial function". 

The Committee of Ministers' Powers were of the opinion , 

on the other hand, that functions may be distinguished with a 

reasonable aegree of certainty. Their findings In this regard will 

be considered shortly. 

Or. O.K. Allen testifies that the "differentiation of 

functions, although not entirely satisfactory from a scientific 

standpoint, forms a workable guide in,practice." Our conclusion 

Is that the distinction may be made roughly in theory, and that,if 

the principles laiJ down are conscieniously adhered to In practice, 

a fairly coherent body af law might oe built thereon in time. 

As to the efficacy , to date, of the jlstinotion oetween the func­

tions as a"workatjle guide", the evidence discloses that the persis­

tent refusal of the courts to formulate clear ani logical rules and 

to adhere to them , has resulted in a bewildering morass of confusion. 

2. Administrative Tribunals 

) The functions of an administrative tribunal were Judlciatjfl^ 

recognizee after years of obscurity, by Hasten JA, in re Ashby 1934 

OR 421. " £he .distinguishing mark of an administrative tribunal 1 B 

that It possesses a complete, aosolute, and unfettered discretion, 

and, having no fixed standards to follow, it is guid%d by Its own 

ideae" of policy and expediency. Hence, acting within Its own proper 

province, and ohserving any procedural formalities presorioed, it 

cannot err in substantive matters because there is no standard for 

it to follow ana hence no standard to Judge and oorreot it by." 

Bearing in mind the foregoing description of administrative 

tribunals let us]examine briefly, and at random, the terms of 

statutory grants of authority to a numoer of Ontario boards and 

agencies. 

Let us examine the discretion that the Ont. Legislature 

has seen fit to entrust to the Vorkmens' Compensation Board under 

the provincial statute of the same name, being RSO 1950 c.430. <-

s.8 prohibits entitlement to 
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dependents not resl-Jent In Canada (with a stated exception). S.8 

(2), however, says that "notwithstanding ss.I the Board may award 

such compensation...as may be deemed proper... S.IO(2) sets out 

the right of a principal employer to reimbursement from a contrac­

tor to such extent as the Board finds the contractor would have 

teen liable." S.II provides that, where the employer Is carried on 

the payr'oll he and his dependents are entitleci to compensation to be 

determined by the salary or wage which the Boaro deems reasonable. 

3^26 provides for advances where the Board is of the opinion that 

the interest1 or creasing need warrants it." Unaer s.32(l) the em­

ployer may be requires to pay the capital sum in case of permanent 

disability, in such sum as in the board's opinion will oe sufiioi-

ent, with interest; etc." S.34 provides for provision for funds 

to oay Increased compensation at such time or times as the Doard 

may deem most equitable amd most in accordance with the principles 

of this Aot,etc. " 3s.2 states," where, by reason of limitation of 

legal liability or other cause, the ^oard Deems It enequltable or 

Inexpedient to apply aa.I, the Board shall have power to exempt the 

same accordingly." S.36(?) stipulates, "Where In the opinion of the 

Board, the furnishing of further education a m p a r a alvisable , the 

3oarJ may, in its discretion, extend the period,etc." Ss.4 states, 

"A monthly allowance may be paid to a foster mother.... she Is enti­

t l e d to compensation in a manner that the Board deems satisfactory.? . 

By ss. (10) oomnensati .m may b<=; given to others for the benefit of 

children" where the Board Is of the opinion that for any re-pson . it 

is necessary or desirable that a payment should not be usari e directly 

to its TH m n t . ! . " 

The above instances have oeen picked haphazardly from the 

statute, -here are numerous other ^^MBfeces where the "oar's has 

been vested with Mr.Just ice Ma st enTpFWS^nmnlet e, unfettered" dls-

vretfton. 

Vhat, then, is the position of a person affected by the 

provisions of this statute who deems himself aggrieved by a deoaion 

duly made in pursuance of the authority given by one of the fore- • 

going sections? True, the court may look to see if the Act as a 

whole offends the constitutional principles set out previously in 

this paper; it may look to see whether the tribunal had' made a 

decision which the ocoaeion called for i.e in view of the situation 
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t h a i , a c t u a l l y e x i s t e d a n d w i t h i r h i c h t h e t r i b u n a l w£.r. i n f a c t 

p r o p e r l y se.lz,od u n d e r t h e s t a t u t e . H o v e v e r , t h e c o m p l a i n t mus t 

u s u a l l y be t h a t - the t r i b u n a l e x e r c i s e d i t u d i s c r e t i o n " w r o n g l y " 

o r i m p r o p e r l y , t h a t i t a c t e d a g a i n s t t h e e v i d e n c e , t h a t i t a c t u d 

c a p r i c i o u s l y , a r b i t r a r i l y , o r u n f a i r l y . Where i s t h e " o b j e c t i v e 

s'lardfli 'd11 I n t n e f o r e g o i n g s t a t u t o r y p r o v i s i o n s by w h i c h a c o u r t 

may a s c e r t a i n w h e t h e r t h e t r i b u n a l h a s p r o p e r l y e x e r c i s e d i t s d i s ­

c r e t i o n ? u n d e r s e . 1 0 , f o r e x a m p l e , a p a r e n t who h a s b e e n d e p r i v e d 

o f t h e a l l o w a n c e i n f a v o u r o f h i s o r h e r c h i l d , g o e s t o a c o u r t o f 

lavr on c e r t i o r a r i , c l a i m i n g t h a t he o r she i s a s u i t a b l e p a r e n t , 

t h f - t t h e f u n d s a r e s a f e i n h i s o r h e r h a n d s ( l o o k , h a v e n 1 1 I made 

a m i l l i o n d o l l a r s on t h e s t o c k m a r k e t ? ) , a n d t h a t t h e B o a r d mus t 

h a v e a c t e d u n r e a s o n a b l y i n t a k i n g t h e f u n d s from ITIR h a n d s a n d 

£;i\ l u ^ them i n t o t h e o a r e a n d c u s t o d y o f Unola X? Wh^t s o l e o e c a n 

t h e c o u r t g i v e h i m , c o n f r o n t e d w i t h t h e " c o m p l e t e , u n f e t t e r e d , d i s ­

c r e t i o n of t h e L o a r d ? . . . " w h e r e t h e B o a r d i s o f t h e o p i n i o n t h a t f o r 

any r e a s o n , e t c . ? " 

An.oth.er example o f a n O n t a r i o s t a t u t e s h o u l d s u f f i c e t o 

i l l u s t r a t e a d e q u a t e l y t h e n a t u r e of a d m i n i s t r a t i v e d i s c r e t i o n . L,et 

u s l o o k b r i e f l y t i t t h e O n t a r i o L i q u o r L i c e n c e Vet RJO 1 9 5 ° o . 2 I T . 

S.I''1 p r o v i d e s , ' . . . t h e B o a r d /flay make s u c h o r d e r s a s I t may deeia 

p r o p e r , c u e " , a n d , '' i;he B o a r d may g i v e s u c h d i r e c t i o n s and i s s u e 

• eucii c o r t l f l c a t & s a a I t may deem p r o p e r o r a s may be n e c e s s a r y o r 

I n c i d e n t a l t o t h e cizez'oi.ea of lib p o w e r s . " 

( I ) v /o rk raons 'Compensa t ion B o a r d s o f t h e v n r i o U s n r - j v l m o s wo a i d 
a p p e a r a t f i i - c t s i g h t co s a t i s f y a p r e p o n d e r a n c e of t h e r e q u i r e m e n t s 
a o t o u t by *4r. J u s t i c e H a s t e n . However , t h e y r u l e I n r e s p e c t t o 
c l a l n a made by I n d l v i d u t l s a g a i n s t t h e I n s u r p n c t t fund uml BO a r e 
e x e r c i s i n g a f u n o t l o n p r e v i o u s l y d i s c h a r g e d by c o u r t s o f l n v ; r i s o , 
thr> o n l y i i a n / e r i n w . i l ch t h e y oan p r o v i d e f o r t h e f u t u r e . I s by p e t t i n g 
a s B e s s a i e n t r a t e s ; t h e m e m b e r s , - i n common w i t h t h e J u d i c i a r y , a r c a p p o i n ­
t e d f o r a flxjsc. t e r n v.-ltr. s e c u r i t y o f t e n u r e , m&y < wuru c o s t s , rn_-ke 
t h e i r own p r o c e d u r a l r u l e s . ' 

The Quebec Bocrfl v a t h e l d t o be an ad&li i lBtx fetlve t r i b u n a l 
I n t h e B l a n e o C a s e . "The Commission was n o t 3 c o u r t i r t h e p r o p e r s e n s e , 
b u t 5n fc<3mln.istratlve b o e r d l a c k i n g many of t h e power t , o f o o u r t c . a s 
w e l l a s many o f t h e i r d i s t i n c t i v e a t t r i b u t e s , anrj p o s s e s s i n g c e r t a i n -

p o w e r s BUC-1 a s bhaeo o f r e v i s i n g i t s own d o c l c l o n s ' uiid of s u i n g for^ 
©mounts due t o t h e f u n d by e m p l o y e e s w h i c h were f o r o l g m t o t h e I d e a of 
a c o u r t . " I t i s o f I n t e l l e c t t o n o t e t h ^ t t h e d i s t i n c t i o n wade was s o l e l y 
b e t w e e n c o u r t s a n d a d m i n i s t r a t i v e b o a r d " . J u d i c i a l b o d i e s -wore n o t 
c o n s i d e r e d a e e n t i t l e s i n a n y way d l s o l u j l l a r from c o u r t s o f l a w , n o r 
d i d t h e c o u r t apeak of t b e n e c e s s i t y of a c t i n g J u d i o l a l l y , o r c l a s s i f y 
t h e f u n c t i o n s , a a q u a s i - j u d i c i a l . 

http://An.oth.er
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S.I5 states "where in the opinion of the Board any of the relevant 

circumstances relating to any application heard before It have al­

tered or new evidence in connection therewith has become available 

the Board may review any order made upon such application." S.I6 

provides that the Board shall have power to enforce the attendance 

of witnesses and the production of documents, but that privileges 

or the provisions of the Evidence Aot may not be claimed by witnesses. 

S.17 permits the Board to make such investigations as " It deems 

expedient for the due admlnlatratlon of the Act even into the "affairs 

or conduct of any person," and permits seizure of documents, records, 

etc. needed for the investigation. 3.20 provides that the decisions 

orders, and rulings of the Board shall be final and shall not be 

questioned, reviewed, or restrained by injunction, prohibition,1 man­

damus, quo warranto, etc. (I). 3.21 provides that licences may be 

issued in respect to a number of classes, and establishments. 3.21(3) 

allows the Board to restrict the number of licences or any class of 

licences Issued In any capacity. 

The only restriction the legislature has placed on the 

power of the Board to Issue lioenors is the express prohibition 

under-ss.2& and 29 which have very limited application. 

Again, what power can a court have, in the face of the 

foregoing provisions; when confronted T-jith an application that the 

Licencing Board has made a "wrong" decision, has "improperly exBroised 

its discretion"? Where Is the necessary "objective standard" against 

which to assess the "correctness" or "incorrectness" of the verdict, 

or even whether it was motivated byeheer malice? That the Board was 

acting unreasonably? But, by what standard it is repeated, is the 

Board acting unreasonably? By the standard that the tribunal has handed 

down different verdicts in Identical or substantially the same pre­

vious circumstances? But, of course, the tribunal is in no sense 

bound by Its previous deolslons. It can, In effect, ignore precedent. 

(I) 3.20 Is similar to many other express prohibitions against Judicial 
review contained In an increasing number osstatutes. The c'ourts circum­
vent the provision in practice by the argument that If a statutory 
body acts beyond the Jurisdiction conferred by. the statute, the. statute 
canpot apply at all. In other words, the inferior body can never deter­
mine its own Jurisdiction. 

j 
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It acts on policy and expedient which are ever-changing in their 

Implications and ramifications. As stated the statute orovides no 

standard. If the statute made the exercise of the discretion de­

pendent upon the observation of certain conditions precedent, 

'upon the compliance with stipulated procedures, it would be a 

different matter, ana the court would feel itself Justified in 

.interfering to Insure that the conditions and procedures have 

been, observed in arriving at their decision. 

But an applicant on •certiorari, complaining of an 

unreasonable decision, is, in essence, asking the court to apply 

its own dlscretion-on considerations of policy and expediency In 

arriving at a "reasonable11 jeoision, in substituting its opinion 

for that of the legislature acting through Its duly constituted 

body. ; 

The ^oard is set up to deal with a subject-matter 

usually of a technical or semi-technical nature with which its 

personnel are peculiarly competent to deal. It acts usually In 

conscious furtherance of some legislative scheme with the spirit 

and tenor of which It is'particularly well acquainted. A court of 

law on the other hand, in arriving at a decision on the particular 

subject-matter, will by training and Instinct,, and the Intrinsic 

nature of its customary functions, apply otarJactive, considerations 

based on legal refinements and precedent, a process obviously at 

variance with legislative, intent,otherwise it would have been 

obvious that the courts would have been charged with administering 

the subject-matter In question. If a Board is authorized to make 

•an order,by statute, '"on such grounds as it deems expedient", how 

can a court state that the Board did not "consider expedient" an 

order that It had expressly made? The anomaly Is too obvious. 

Where a statute gives an unfettered and complete dis­

cretion to a tribunal, it is obviously under no obligation to 

grant applications made thereunder, even though the applicant's 

qualifications have satisfied statutory requirements. An applicant 

for .a. liuor licence under.the Ontario Aot cannot come before the 

Liquor Licence Board, and say, "I- am an upright citizen, over 21, 

pay my taxes, have never been convicted of an indictable offence, 

have held a licence before and n&y^r ha<ad a. complaint registered 

against me or my establishment,etc." and then, claiming to have 

satisfied all requirements statutory, moral ,equitable,etc, demand 
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a licence as of right. The applicant, In effect, Is requesting 

the Board ,on considerations of policy and expediency, to exer­

cise its discretion In his favour, and grant him the privilege 

of a liquor licence. 

From the following innocuous-looking provision of the 

Manitoba Companies Act, the Court of Appeal of that province 

were able recently, to read an absolute discretion on the part 

of the Registrar of Companies. 3.I29(3)u'No cooperative corpora­

tion shall be created under this part without the approval of the 

Registrar nor shall any by-laws be filed ...until he approves 

thereof." The applicants having satisfied all the statutory 

qualifications, were refused Incorporation by the registrar 

under the foregoing provision on the apparent grounds that none 

of the applicants was a farmer, and the projected business was 

intended to serve farmers. The Court said the Registrar could 

refuse lncorooration on any grounds pr on no grouhde.(I) 

Under the UK Licencing Aot Justices could grant lioences 

to "such persons as tbey....in the exercise of their discretion 

think fit and proper." How can the worthiest applicant, having 

fully satisfied statutory qualifiertlons, demand an. 1 sane of 

the tribunal as a right? 

If then, an administrative tribunal has absolute dis­

cretion to refuse grants of various kinds, then the grant could 

not, in any case, be a subsisting or pre-existant right. when 

the tribunal acts then in making the requested grant, it, in a 

strong sense, "created" a right, in the meaning that the grant 

Is usually goon as against the world at large, ann the revocation 

usually lies with the granting tribunal ano then, sometimes,only 

on stipulate:- statutory grounds. 

Similarly, it is true to say that an administrative 

tribunal "imposes obligations". The Minister unoer the Ontario 

Public Works Act may, without consent of the owner, "enter upon, 

take and expropriate land he may deem neoesaary for 

(a) the public purposes of Ontario,or 

(b) the use or purposes of any repartment of the 

(Tl Poizer v. Ward 1947 4 OLR 316. Discussed at length post under 
"Natural Justice" ' 
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Government thereof." (RSO c.323 s.I3) 

The Ontario Milk Control Board may, by s.5 (h) of the 

Aot by the same name, prohibit distributors compelling or induc­

ing Producers to invest money wither directly or inairectly in 

a dairy plant or equipment in order that such producers may obtain 

or retain a sale for their milk." They may under (e), "prohibit 

a processor or distributor from terminating the purchase of milk 

from a producer or a producer from terminating the sale of milk 

to a processor or distributor without Just cause."- Under (f), 

they may enter upon and Inspect any lane, place, etc. of any 

transporter, processor or distributor." 

An expropriation oraer unaer the Public Works Act 

amounts to an imposition of an obligation of the strongest kind 

Interfering with the age-old sanctions pertaining to the Invio­

lability of a man's real property. An order under the above-noted 

section of the Milk Control Act also imposes an obligation of a 

most stringent kind Interfering in (h) and (e) with freedom of the 

subject to contract,an Impregnable common law right, and under (f), 

with the traditional right of the subject to bring a trespass 

action even where a blade of grass on his realty has been .pressed 

down by the heel of an interloper. These are two lsolateo examples 

of thousands that may be cltej from the statutes both provincial 

and federal, which indicate the extent to which administrative 

tribunals do in fact "innose obligations" of a legal nature. There 

is no dergoatlon from this concept in the fact that the legislature 

in these cases looks to the common weal, the "greater gooa"of the 

community, at the expense of traditional oommon law rights. 

From the two concepts so cursorily examined above, 

i.e. that administrative tribunals create rights and impose obli­

gations, In doing BO either Ignoring or overriding non—statute 

law, It will Immediately appreciated that the functions of these 

tribunal© are "primarily legislative 'in character. Indeed,it seems 

at last, that there is widespread recognition of this phenomenon 

both by courts and Judicial writers. In fact, toe general tardiness 

in apprehending this fact, is largely responsable In the writer's 

opinion , for the obscurity, and confusion so long attendant upon 

this entire subject. . 
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Within the limits designated by Parliament or the provincial 

legislature,an administrative tribunal is a "miniature Parliament", 

carrying out delegated legislative powers, creating rights and 

Imposing obligations. As Professor Willis points out in his art­

icle "Ihree Approaches to Administrative Law",(1936)1 UTLJ, 

"English administrative law also affords many examples of hodies 

which aot as Parliaments in miniature. The Minister of Health 

approving a clearance oruer under the Housing Act of 1930, the 

Board of Education approving the compulsory acquisition of lana, 

a Milk Board fixing a regional price for milk under the Agricul­

tural Marketing Act of- 1931,- all owe their existence to the prin­

ciple that governmental work should be entrusted to those bodies 

which are moat fitted to carry it out." 

For some time, recognition that administrative tribunals 

really legislated was obscured by the widely-held belief that 

legislation must be of general application whereas the decisions 

of administrate e tribunals were only applicable to specific 

cases. This proposition is easily rebutted, of course. Many admin, 

tribunals are authorized by statute to make oraers and regulations 

of a permanent or soral-permanent kln& which of course operate 

prospectively over a large general field. On the other hand, 

private acts of Parliament usually have a very specific applica­

tion. The grant of a bank charter In Canada requires a private 

aot .of Parliament, 'owever, there is nothing to prevent Parlla- „ 

ment from passing an act setting up a Boar3 with power to grant 

bank charters. Would then, the orders of the Board- approving 

a bank charter be any less legislative In character than If thgr 

had , as previously, been made by special act of Parliament itself i 

An example in point is affordea by the history of 

lighting authority in England. Until 1882, a company desiring to 

launch an electric supply project required a private act of Parli­

ament. This requirement was modified by the Electric Lighting Aot 

of 1882 which authorized the Boara of Trade to arrange with the 

private entrepreneurs, the conditions of an oroer to be issued 

by the Boar3, subject to approval by Parliament by private aot. 

The Aot of 1919 provided that a mere Parllamenatry resolution 
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could confirm a particular,specific order granted by the Electric 

Commissioners.1.e. the Commissioners now In essence authorize an 

electricity utity, such authority having previously been reserved 

Parliament itself . 

In the U.3. all money claims against the USS. were at one 

time the subject of private acts of Congress; most of this work 

has now been delegated to other agencies,"... Insofar as rule­

making goes, ell this type of activity of Federal administrative 

agencies is work that congress could do it it had the time and 

deemed It wise to do it." (I) Similarly, the US Employees* 

Compensation Commission insofar as It paid benefits to Federal 

employees, was an administrative agency "doing what Congress 

forfcmerly did -by private acts." 

Having now arrived at a number of conclusions as to 

the nature of administrative cowers, we turn next to the function 

with which a.iministrat ive powers are usually contrasted/ie. the 

Judicial. 

3. Judicial Function 

From a substantial number of decialona of the courts, 

a composit e definition has been devised.I.e. " apronouncement, 

finding, or orcer, binding uoon the parties concerned ana im­

posing a legal obligation or liability, or otherwise affecting 

property or legal rights of individuals." ("..MS1 Gordon 49 LQR). 

Mr. Gordon asserts that this defintion is of value 

solely in distinguishing between acts that are Judicial and 

acts that are "ministerial", a ministerial act being one performed 

in the execution of a decision made by a tribunal whether Judioial 

or administrative, in relation to the rights and liaollltles of 

the subject, A Judicial tribunal condemns a house, and then issues 

a ministerial mandate, 1. e. a warrant to the officers charged with 

executing the orders of the tribunal, to pull the house down, i.e. 

a ministerial act. A ministerial order is characterized then #.by a 
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complete absence of discretionary powers, and is executive or en­

forcing by nature, t I ) . 

The early decisions, almost invariably differentiate 

between "Judicial" and "ministerial". As "ministerial" functions 

preclude the exercise of discretion, the distinction came to be 

that discretion was permitted In bodies other than ministerial, and, 

as these bodies were invariably characterized as "Judicial" the 

association of "discretion" aid "Judicial" took wide root. When the 

p'henomenon of administrative boards came on the scene, the traditional 

distinction ap ears to have been applied, administrative being 

assimilated with ministerial. As we have seen In examining the nat­

ure of administrative tribunals, their very eeeenoe was the breadth 

of their discretion, so that the failure of the courts to identify 

correctly the nature of the neij* bodies was bound to have the most 

unfortunate results. It Is significant that, even very recently, — ^ 

we have seen a Quebec Superior Court oharaote izlng as Judicial the 

function of a certain tribunal on the ground that It exercised 

"discretion". (£9 

It was clear, then, to Mr. Gordon, that the composite 

definition prefaolng this section was wrong Insofar as it distin­

guished only between ministerial and Judicial. 

(I) In R. v. Simpson (IggO) 20 NBR -+72, it was held that the issue of 
a warrant by a municipal authority giving power to sell the realty of 
an assessee under the NB Tax Act of I&77, the person not being resident, 
where the assessment is made after an execution where the person resi­
ded had been returned unsatisfied, is not a Judioial but a ministerial 
aot only. The test to be applied, said the court, was whether the Judge 
was entitled to withhold his assent or not. 

The Canadian Temperance Aot of I25S6 authorized fines for certain 
statutory breaches. An order In council of Nov. 15 I*5f56 proveded that ^ 
all fines and penalties recovered^under the Act of T.&&6 were to be pa&cf 
to the municipal treasurer; the Provincial Liquor Licence Act of If$95 
provided for the appointment of liquor inspectors. A municipal oouncll 
directed that, should any person other than the inspector, lnstittite 
proceedings against any person other than for a violation of the Canada 
Temperance Act, on payment of any penalty recovered with costs of prose— 
oution, the costs plus half the fine should be paid to the successful 
prosecutory. Held; this was not a Judicial proceeding as it lacked all 
the easential elements of a Judioial determination of a question or 
right of parties; it was a ministerial or legislative exercise of 
authority. It is an interesting question to determine which funotlon 
was the most apposite to the case; if the view Is taken that the legis­
lature placed a duty on the municipal oouncll to set up some procedure 
to dispose of fines, it might be termed ministerial to that extent, but, 
determining the ^question would make the primary function legislative or 
administrative. 'Note the assimilation o ministerial to legislative 
function by the court! 
(•8> cited- post \ under -^atttra^-JuBUWe^ . 
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However, the definition, Insofar as it purports to distinguish 

between Judioial ann administrative functions, is clearly wrong, 

according to Mr. Gordon, as the function Inherent In "imposing 

an obligation or liability" or giving an order "affecTlng rights" I B 

definitely administrative an;1 not Jualolal. Insofar as the definition 

can be read to mean creating rights or liabilities", there is no 

doubt that the definition la completely lnnacurate. There Is, of 

course,room for argument that the decisions from which the defini­

tion was compounded, did not intend the"Imposition" of llaoilltles 

to mean the "creation" of liabilities, ann, a fortiori, that they 

dij not import a denotation of create" In respect to the "affecting" 

legal rights. The writer himself in tbe preceding section dealing 

with "a.mlnistratlve tribunals" used tbe word "impose" as synonymous 

with create, out as I have Just stated, there is oonsioerable argu­

ment against such a aoinstruction,and against such a loose use of the 

word. L.et us examine "the alternate meaning, ana see if we can ascer­

tain whether the courts Intended such a limited usage of "impose", 

and,a fortiori, whether they intended that a decision " affecting" 

legal rights shoul> be read as a Jeclslon "creating" them. 

Rights or ooligatlona, In legal theory, are , of course, 

In esse, and a court merely ascertains and declares such rights or 

obligations in a Ju loial finAlng or pronouncement. A person has a 

-legal obligation in esse to restrain things growing on,his property 

from spreading beyon i the confines of his premises. Although this 

1 B a ore—existent oollgation, it is not imposes on him until his 

Irate neighbour has obtained a JuJlolal declaration of this fact, 

backed up by the threat of plaolng the executive machinery of the 

court In motion. That the obligation or liability must be pre-exis-

tent or in esse anterior to the pronouncement of the court is in­

contestable. A court coulJ not prohibit " a processor or distribu­

tor from terminating the purchase of milk from a producer, etc.2 

in dergoatlon of that person's freedom tooontra<jt,or "enter upon . 

and inspect land of any process or,etc" in derogation of his right 

to bring a trespass action. These obligations are expressly "created" 

by an administrative tribunal acting under statutory authority. The 

use of the word " Imposing", then ooul'. be the bringing home, the 

declaring, of a ore-existing right -then, ana not the creation thereof. 
A . . . 

S i m i l a r l y , Gordon i m p o r t s i n t o t h a t p a r t o f t h e d e f i n i t i o n 



42, 

"affecting legal rights", the curial denotation of "creating" 

rightB. Prima facie, though, "affecting" legal rights, means 

"relating to" :>r "concerning" legal rights. The tribunal would 

consider the problem Involving property or legal rights, ascer­

tain them from precedent of case, and make a finding or orner 

'eolaring or applying themi.e."a finding, pronouncement,or orJer" 

"affecting^, "concerning",or"relating to" legal rights or pro-
,r 

perty. 

Mr. Gordon cites three cases Intended to show the 

fallacy of the fleflhltlon, based upon his reaaing that the 

"creation" of rights a m • liabilities are involved therein. 

In R.Local Gevernment Board 1902 2 IR 349, the Board 

revised the salaries of public officers. Here, their change of 

.occupation ha:> alreaJy changed their rights by statute. The 

court was therefore not creating a right or liability, yet this 

case ha„i been oiter: for the proposition^ that courts Impose 

liabilities, an:i affect legal rights, as contal ned in our 

omnibus Jeginition. Two similar type cases cited as authority 

are also attacked by Mr.Gordon. In Everett v. Griffiths 1921. 

I AC 631, the Jetention of a lunatic was ordered. The orcer 

was made pursuant to statute, the Lunacy Aot, an:: his mental 

condition which satisfied the statutory requirements. The court 

3ii not impose an obligation. In R.v. Dublin I878 IR 371, 

corporation funds were raised by a rate; the rate vas Jutifled 

by the obligation of citiazens to provide necessary corporation 

funds anJ the rates were fixe^i according to the legal responsi­

bility of each individual. In none of these cases was a right 

taken away nor a liability imposed (in the sense of Ccreated" of 

course),and so Mr. Gordon discredits the definition. 

In any event, it will be agreed that the definition 

has no utility as a basis for distinction between Judioial and 

administrative functions. If it means that rights and liabilities 
r-

are created by Judicial bodies,It is clearly'wrong, as we have 
seen that courts,at least'in theory merely ascertain and declare 

pre-existing rights and liabilities. If it means that liabilities 

are imposed,in the sense of declared and enforced,It Is correct to 

that extent; but insofar as It means that a Judicial pronouncement 

"concerns" or "relates to" legal rights and property, it Is value-
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less aB every pronouncement of any body Jud Icial .administrative, 

or even ministerial, affects legal rights ana. property, administra­

tive, a fortiori,in that it creates them . 

The following is the definition of Judioial powers 

adopted by the Committee of Ministers' ; Powers;(*/ 

"A true Judioial decision presupposes ah existing dis­

pute between two or more? parties and then Involves four requisistes; 

1. The presentation (not necessarily oral); of their 

case by the oarites in the dispute; 

2. If the dispute between them is a question of Jffact, 

the ascertainment of the fact by means of evidence adduced by 

the parties to the dispute and often with the assistance of argu­

ment by or ob behalf of the parties on the evidnce; 
I 3« If the dispute between them Is a question of law, the 

submission of legal argument by the parties; 

4. A decision, whloh disposes of the whole matter by a 

finding upon the facte In disputei and an application of the law of 

the land .to the facts sofound, including where required, a ruling 

upon any disputed question of law." - - * 

Substantively, then, the requirements are, I. an existing 

tTlspute, and 2. the application of the "law of the land" to the 

facts so found. The remainder, and, In fact, the bulk of the defi­

nition -is concerned with matters of procedure. The nature of a func­

tion can hardly be said to depend upon the attendant procedure, 

an3' the definition to that extent, is based on a purely "formal" 

distinction, logically unsound" and practically unworkable. Of the 

suhstative requirements, we will deal at length with 2,"the appli­

cation of the law of the land'i under the heading "discretion" post. 

In the meantime, we will concern ourselves with "an"existing 

dispute between parties,"the major premise of the foregoing. 

- . . -.- '•; -r-cJ • .. . - . • ' . . . • • . . " . 

•4. The J u d i c i a l funotlon - L is I n t e r P a r t e s 

F i r s t l y * the p ropos i t ion t h a t a d i s p u t e must be an 

" e x i s t i n g " one,wi th in the terms of t h e foregoing d e f i n i t i o n , 

r e q l r e s examination. 

Courts a r e charged with a cons ide rab le number of d u t ­

i e s which do not involve an a c t u a l .d i spu te a t t he t ime, but which 

have j e e h given t o the cour t s beoauge_pf_the fac t tha_t^ they a re 
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potentially litigous.e. g. the appointment of further trustees, 

administering trust funds, the appointment of guaralsns. There 

appears to be no good reason for limiting the.definition to 

existing disputes, as the courts' decisions in these matters 

are activated by the same considerations and follow the same 
• r 

principles as If the matter with which it Is seized were actually 

a contested one. The Committee1s definition would perhaps reai" 

more realllB.tlcally If It read a "dispute or potential dispute." 

Some Judicial writers maintain that the existence of 

a dispute real or apprehended,is not a valid cr&terlon for the 

ascertainment of functions. Dr. Jennings, for example,•states, 

"In most cases, If not all, there 1B a potential dispute; but 

this is iqually true of those functions of administrative autho­

rities which affect the interests of private persons or other 

public authorities." 

It is submitted with great deference that actmlnistrar 

tlve tribunals-ao not,, in fact, adjudicate upon disputes at all, 

and that the existence of a dispute real or apprehended, is a 

valid ground foriistinotlon. The lis inter partes or dispute 

between parties, however, must be given a strict meaning for 

the distinction to possess any validity. 

Lord Herschell ' B Judment in in the House of Lords in 

the Shell Co. of Australia v. Federal Commissioners of Taxation 

1931 AC 295 gives the highest legal sanction t° o u r view, and 

ably expoundB the principle involved. He held that licencing 

Justices are not•acting Judipially because there 1 B no lis inter 

partes before them." The Justices have an unfettered discretion 

as to whether or not the licence ought to be granted, and any 

number of the oubllc may object on public grounds asiJe from 

personal considerations. The applicant seeks a privilege, nnc3 the 

citizen.who objects merely informs the mind of the court to 

enable it rightly to exercise its discretion whether to grant 

the licence or not. If the Judge decides not to grant the licence 

It is on grounds that such a licence would' not be for the public 
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benefit. It is not a decision that the objector has a right to 

have it refused. It is not,properly speaking, a determlnlation 

in his favour." 

If then, the other disputant eannt>t=^e-a—private objec­

tor, who merely ^'informs the mind of the court", who is the other 

"partes" to the dispute? It has been maintained that the other 

partes or disputant is the public. Dr. Jennings states,at p. 71, 

"To say that the only person capable of being a party to a contro­

versy is a private person 5r a corporation seeking to enforce inde-

vidual rights Is to advocate a conception more fitted to the I9th. 

o 

Century than the 2Jth. We must now regard theoublio as very defin­

itely a party to-certain kinds of proceedings, which are -Jecided 

Judicially." 

oes Professor Jennings mean that the public should 

be represented In certain issues in courts of law, because, of 

course, the public 1B presently represented in certain types of 

cases by specialists who are public of.icers,e.g. the King's 

Proctor (now the A/0- in Ont. ) , in divorce proceedings; the Offi­

cial Guardian in infancy applications; the Public Trustee In 

mental Incompetency proceedings,etc. Or,Is the general ouolic 

as represented by a certain political unit,e.g. municipality, pro­

vince, etc. to argue puollc policy before the court (decisions based 

on public policy must always reflect the philosophy of the Ju-ige, 

and,are, in any event notorious for their precariousness ana in­

consistency). Again, a great number of cases in which the "pudllc" 

would be Interested concern disputes involving conflicting class 

concepts. Who is the public'a counsel to represent, local rate­

payers of high rates or indigents, clergymen or night-club opera­

tors Sfloy.—In T,.aa V>ga~y) ? 

If he means that the "public" should be represented 

in "Judicial-type" hearings before administrative boards, his 

position is even more anamolous. Administrative boards are the 

public (see Tyneraouth v A/0- 1899 AC 293-),and the public in the 

only real sense of the term.i.e. delegates of Parliament, uoee ho 

contend that the applicant and the "public" Bhoula be "parties" 

before a tribunal which is the public? Rememoer, ^r.Jennings, 

refers to a tribunal acting Judicially, and to be Judge In one's 

own caase Is a violation of the first rule of equity an.' public 
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morality." 

A dispute between parties involves a conflict of op-

posing "rights". But administrative tribunals do not give effect 

to "righta",as we have seen, but grants privileges or "imposes" 

obligations or liabilities ,on considerations of public expediency. 

True disputes, or conflicts between opposed existing "rights" im-

plythe asoertainmnet of those rights by analogy fî om precedent 

against the oojective criterion of the law. before an adminis­

trative tribunal then, there Is no lis, and, as we have seen, 

no partes. -Before ac ourt there Is a dispute or potential disnute. 

This,then,we take to be the first distinction between the Judioial 

and administrative function. (I) 

-ST""1Th~e' Jul lo ial I'unfltlon~̂ - s v lsoretlon 

Or. Robson Is extremely critical of the Committee1 s * 

"almost naive" propensity to envisage the "law of the land" as v 

a complete perfect structure ready to be applied to any controv­

ersy immediately it arises. When did the Chancery discretion be-
y 

come truly Judicial? Did not the House of Lords do precisely what 

It "thought best" to do In the Taff Vale Case, or In the "snail in 

the bottle" case? "Have not the common law and equity been develo­

ped to an enormous extent by the Jud «ree doing what they 'thought 

best* ?" TTe continues, "It 1B obvious that the degree of discretion 

available to adjudicating bodies varies greatly between different 

classes of cases an3 different bodies; in some cases the House of 

Lords has almost complete latutude to do whatever It wlBhes, sub­

ject only to the need for maintaining the corpus of the law coher­

ent and consistent; the same 1 B true of all courts, whether civil 

or criminal, and also of administrative tribunals. The notion that 

a government tribunal is free to follow any whim of the moment 

under the guise of calling it »'policy* Is too ridiculous an as­

sumption to call for serious consideration." 
(I)It is enlightening to note that Article III of the US Constltu-
tlon limits the Jurisdiction of American courts to "cases and con­
troversies". Read and MaoDonaId,"Cases and Materials on Legislation", 
aptly define cases and controversies as"matters In which a court can 
determine with finality the rights of adverse parties by applying the 
law as found."The American Supreme Court,strictly applying Art. Ill, 
have held, that Federal courts cannot be authorized to fix prices or 
perform functions calling for the exercise of wide discretion. 

• * > 
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'. r. Jennings adopted the same approach, (Appll. of the Law and 

rh 
the Constitution), "In most cases, (before the courts,) the problem 

Is one of discretion. In nearly all oreirainal cases, the most diffi­

cult part of the Juriedicion is to determine what punishment, if any, 

is to be Inflicted.... There is frequently a discretion In civil cases 

as to the remedy to be given or the amount of damages when it Is 

decided that damages Is the remedy. The existence of discretion In 

the divorce couata is so well known that there are even principles 

of policy es to the way in which It should be exercised. The preroga­

tive writs, injunctions, specific performance, an. other- equitable 

remedies are termed 'discretionary' '". 

Serious objection must be taken to the view presented above 

that "discretion" is some kind of homogeneous entity,unqualified in 

nature and application, subject only to the Jegree in which it la 

encountered in various tribunals,whether they ce courts of Justice 

or administrative tribunals. \ r. Rooson himself has disclosed the 

crux of the distinction that should properly be J rawn'between Judic­

ial discretion and admlnietretive discretion, when Vie states that 

the House of Lo'rrl s may exercise its discretion whatever way It 

wishes "subject only to the need for maintaining the porous of the 

law coherent-ani consistent." Surely, such a restriction on the 

exercise of discretion is not an element that can be passed off as 

a mere bagatelle. A body exercising Judicial power exercises a discre­

tion imposed by the inherent necessity of adhering to precedent; if 

the court wishes to depart, from precedent, it must take the conscious 

responsibility of 11stlnguishing the circumstances with which it Is 

seized from contentions of the parties before it that identical or 

substantially similar clroumstanaes were adjudicated upon previously 

by a competent tribunal in a certain way ,correctly reflecting settled 

princioles on the point in issue. That responsibility 1B a grave one, 

and one that in all but the highest court of the land, ia subject to 

review and the-closest JuJicial scrutiny. In the highest courts, the 

responsibility of overruling precedent is a grave one also, and one 

that is approached with, the greatest trepidity In view of the authori­

ty that has long been accorded, the overruled' decision ,with the most 

serious effect on civil rights and standards of oonJuot thatjhave been 

designed to conform thereto. Even then, it is an almost Inviolable rule 

that the House of Lords never overrules Itself. The case-books are full 
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of decisions which are hard cases, where the court, on every con­

sideration, disliked applying pre6edent, but did so because of the 

principle of stare decisis. Had an administrative tribunal,with 

' unfettered aiscretion,been seized with the same facts, is it not 

logical to as«ume that they would have handed down a decision on 

the "Intrinsic merits" of the case,on the humanities involved,the 

abstract Justice, etc.? 

The compulsion of courts to be gulaed by precedent is 

admirably presented by Karl Llewellyn,"Imoressions of the Cinncinati-

Conference on Judicial Precedent" in 14 U.of Cin.L.Rev.' 343. 

"(I) Common to all (of the views expressed at the Confere­

nce by the Judges) are lines of compulsion in the precedents, which 

to a great extent limit, and which to a great extent control their 

action. And which, to some extent, control them even when their 

Judgement la that the case would better be decided the other way. 

(2) But when the urge of Justice anci policy are clear 

enough, they can find a distinction to avoid or whittle away a'lrnost^J 

any precedent or line of precedent. —" 

(3). "Within limits wide enough tosoell success or disas­

ter.for a lawyer's case, the precedents are capable of being shaped 

as they are followed or applied so as to bring Judgement out on one 

side or the other. 

(4) But Bhaping is not arbitrary. And j 

(5) Such shaping or its non-occurrence is indeed largely 

predictable. Ana 

(6) The Judges who do the shaping, as they are doing It 

feel to a large degree controlled? They feel that the Rules as they 

Stand should allow and do allow only one proper answer." 

There Is, of course, no suggestion that stare decisis is 

a straight-Jacket. That view la s long been disoretldeo ."There will be 

oases where a change of ruling is desirable or necessary; and where 

legislative action to work the change will be impracticable. In such 

oases the courts should be free and feel free to make the change." Ana 

yet, how often has a court raised the pla'lntlff plea that it must follow 

precedent,and. hope that the legislature will step In an effeflt a remedy? 
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J u d g e B l a c k s t a t e d I n H o l e V R l t t r n h o u n e J? P b l l a . - i l l , "The 

m a j o r i t y o f t h i s c o u r t n h f " T ^ r on t h - rv^ ' ' - ' o - ovico o /-.-.:-y n i n e y e a r s 

-wi thout c o u n t i n g t ' i e fihnnoe 9 o f •!-• \ t h .11' r - , s i f 5 n i i t l . . j i . I f e a c h new se1 

o f Judt^on s h e l l o o n s i fl/if thernc 'P lvnr .'• t; 1 .the- "Ky 1o uvv. -%m o-w t h e doc— 

t r i n e c of i t n rv rGdooeanpr« , 01 vr r;;• c t r .n p f Jui l- j^ruilFjncw 'Cxi s y s t e m i t 

can be c a l l e d ) *rou3 A b e tbf» r ioct f i r k i n , u n ^ f r t u l n , m c ' v l c i u u a , t h a t 

t h e "world h a s e v e r - p p n . . . . T o ay*. IS t h l r (.T"J 1. r. •!.;,.->;. I. y I Anow o f no 

r e s o n r c e n s t v e t h f \ t o f Fts«.re d y j l j . i p . . . 1 o.-.lu r . la/ id by t n a o - e o l a i o n s 

o f p r e v i o u s J u d g e s b=*c*»r. g*» t h e y h r v c ;-- ^t.;if. i n t o tihe lo.*« <=nd -become 

r a r t o f l t . . . h = v e been r e l i e f -•»->'*' -rr-tcd u ; o n . . .r,.-.^ r l L , ^Cs n a v e gi*own 

up u n d e r them wh ich i * i s >"njisat -.n-l cr-uol J;̂ > t 1*.d - . t" / . '1 m o l d a d a g e 

i s ,"h2>rd c a s e s make ->ncr> ].-7r." u 

i'lr. J u s t i c e R o b e r t s g r i d In H i " ' i n . i v 3 'i ';. 'i jy.jSJ ^-> V>>. "I am 

o f t h e o p i n i o n t h ° t t h n conrS.^ r*houi 0 lv i t c'J.:- " l - , t t.u.. • . • /e i i - rounded 

e x p e c t a t i o n o f o i t i a o m * fchnt, u n t i l C-j.-igr-- •• • / ' ' J.h, I,. i;he u u n - r a r y , 

t h e y may, w i t h c o n f i d e n c e , r o l y r n n n t h r u.-.*. "o r • J.." "_cA.i._l . . i . u j r . . - ro t a ­

t i o n o f 1 s t a t u t e . " 

. jJitli fact— cl ianrr i ' .g r < j l t ? t l n * v : h i p ^ , —- c'1"'j I '.-roi . 1 . 1 ^ c o m p l e x i t y 

o f noflprn l i f e c ;enor»! l ly . tJv»T*i? '<_•• no'1" c'rinVl n i r rs: f . \^ j i i , \.uit. 'J I s 

f r e q u e n t l y o a l l c d , "" J u d l c l r i l*"*—aaklri*_•" . l""t T,< \ "li" j r ^ u o d I n moat c a s e i 

t h a t "ohsmger" I n t h e I F V «ho-i?" h;j l o f t t;,-, fch? l-;-j_,lr 1 t U a - e , a n d t h a t 

t h e mos t l o g i c a l l y "SRrnnaeiTC' " ^ ' " v r d ' - i t .-.hod! * . 1, ;ya be a ^ m . r ^ a t o ; bu1 

o f c o u r s e , I t is . iu-.t s b m y F « <; ei,::-1c! : r t ' v.. ' i . •*•. w ^ Id, .u jn 0 of va— 

r i o t ' s bi'.v .C 3£, o f lr-*.', e.jf-. --"•r-.'-crt;; ,;iv3 r , -,. - t JI-'_J v.r . J.1 G i ; . i a l l y 

.reE'.rvu-i.1 t o t he I ' . c u r t s , .-»nd c^^n;-!-.^ fitv.icoi 1.," o'C t̂  /VJ odiei.»jy 'i.u^t a n d do 

Ijnj-el c c u r t a t o " l o g i s l a t f l " *r >v r.r.t .n-- - uj-'-ii roo t . I o n . Tl I s i s parbi— 

c v l i . r l ^ t r i 'O when t h n v rvr-vrM" » prrcecV".-^ --jf l o r . ; , - , '..c,. . . . i t , c r x 'dfuse t< 

f o l l o w cwrnvrOllinK a n ' ^ n e r p n p ° i v p r r ? r , o 3 * - t . 

Tf I t n i true* th'-it n i " i , V : or. •>",' - *. -'i _ -<_.. 5. . • ,c..yud •.-.xolx 

p o l i c y o r e x p e d i e n c y , i t i s o n l - i n t>- r- ' l ;- . ' r , l .c L -ons'-s -.uu o a t above 

a n d I t i s u n e q u i v o c a l l y wubmi t t e d -Vh t ' tiir. 4 j ou^r 1 ^otfcri.-uiitj ' i . o l i o y j 

t'^3 r - l t e r n u t l v e t o w h i c h I =t e n n r c h y , l r th"»' o f v inbalni i . fc , o o n u i s k n o y 

£.nc'L c o h e r e n c y I n t h e l o w . I n n n r l y l n c d i r e c t l y o r ai.. "• o ^ l i i i i i ^ <j.t* c l o a e l 

a s p o s s i b l e t o , t h a t o r e a e d i n i ; d ? ^ i r l ; r . f'-i«i-.<Lcd on tin? 3.f..e o r 

s u b s t a n t i a l l y t h e same s e t o f o i r c i n t : t ^ n ~ ••? -\-3 t!x--. t ' .*ith v j i ioh 
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which the court Is presently seized. The discretion Is Judicial./•-.» 

an administrative tribunal seized with the same facts wouln have 
1 

no compunction in gnorlng precedent completely, no matter how 

cogent ; Its discretion rests solely on consiierations of policy 
t 

and expediency. If a court of law has at one time grantee a 

mandamus or certldrari on a stipulated set of factB, a solicitor, 

in advising his silent,- would feel Justified in informing him 

that the court would grant a similar remedy to him on substan­

tially the same facts. The Jusge has discretion in t'ne applica­

tion o f the remeiy ,out the discretion is exercise on flrly well-

established grdunas.' Because an administrative triounal has 

granted a liquor licence to an applicant on the ->asls of a 

certain set of fL-cba an, representations one- day Is no guarantee 

that the same tribunal will grant a llcei.ee to another applicant 

on essentially the Bame facta atu submissions on the day following, 

lecause a labour delations ..oaro certifies a uni)n as a bargaining 

ajrent on a certain set of representations one ay oes not mean 

fiat it must or will grant a certificate tomorrow to another 

applicant on the identical or substantially the same representat­

ions. It can turn oown a licence, a franchise, a certificate for 

no reason or any reason. It nee.ss stnte no reason . A court of law 

must give reasons' 'for its ecisions. 

A Ju-ge cannot Jeclce a case merely on the grounJS 

th«t the ecision la socially or evfn morally e s l r a l e or a.van-

tageous. An a mlnlstrative triounal can. 

(I)The famous case of Rylands v. Fletcher Illustrates the point. 
The - ef en. ants contructe. a reservdir upon their Ian,., an uoon 
tbe site chosen (or the purpose, there was a .iauseo a fills -up shaft 
af an ohandonei cool mine, the passages of which connected wit . the 
a-Joininp mine of the plaintiff. Through the negligence of the Inde­
pendent contractors " >y whom the wor>f was .lone, this fact was discover­
ed*, an s no precautions were tairen. Eventually, the reservoir flooded 
the plaintiff's mine. There)was no neglirence >->n the pert of the 
Seft.'s, nor waa it nuisance, as t*ien understojj, since the lanages 
were no continuous or recurrent, there was no trespass since the 
flooding was not direct or Immediate. Recovery was allowed on the 
analogy of strict liability for cattle trespass. Uere, If ever, a 
court was "legislating" but Prof. Prosser,states," it seems clear 
that the-court considered tXiat it was not introducing anything new 
Into the law. Strict liability was a familiar thine, not only in 
animal cases, Dut aa to lnvr.sion o f land. If the water '-•ai broken into 
olt.'s land imm.e~ iatl ey upon oeing ojureo into the reservoin, there 
woul- have been a CL trespass: if it hao seeped through slowly, it 
would have been a nuisnace. . "The "legislative" character of the Seel-
sion consisted in analogizing the facts In Issue with those where 
liability lay. If there hao be n no such.thing as cattle trespass 
could the court have allowed recovery? I think not. The-aisoretlon 
was still Judicial; the court had to find a Judicial "peg". 

http://llcei.ee
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? t . r T " - r r : - o r J I n .̂" s1 r-n v '"c"-'. r-i TL'?"6 I'D V'dV^ ~A>.6 (Cfc ) . '' I t i e 

r.; .t f r r .-.i -M--'C" l u r * c .v. ' . . r l or O'j.ei-egL r-cl t u o d s e l t i e r s o f a C o u r t 

; f - i - o • v - ;>r. t i r- r p p t i r r y , i t j t-* t h e d u t y o f t h e s u b o r d i n a t e 
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: i 1 -rr.7 :'-i.M.v?fn c . - - o ; „..-", ocv, . rv-Ir f t t u t n c w e l l - e & f c o b l l p h e d r u l e I n 

•r t: t - - . "* r p , t ' L : v v , ;. ..o .s J n c l - j i o t \ . U ^ / V J n o t t o b e d e p a r t e d f r o m n o w , 

= vn", "cV -J*- -•- -5 •>-; -»f t'---- o 1 n l c r t l - t i t i s w r o n ? ; . ' ' 

t= L- . ' i d " I r ^ t ; -> r > 3". "Vee-vrv v .^ j - . - r t inen-J o f I l l o h v a y s I 9 3 3 OWN 

~(C"l, ' O O I T : :"'. TT'.-r the? i - - i -^-.pr. j ("raj fct.Rfi fclvt T.;-l^ Odne wan o n a l l 

•f.-'-V'. ' / i t . ' t*>>- C."C *' I n i n I ' ^ r n o y v i ' - e p t . o f H i g h w a y p ±H Oii I 3 6 , b u t 

c^n ' .xnv 'oci t h * i t U"'-T."1. ' i f '1 ' -_•'< -r. *r«n p v v ) ] i e inf. :s:vJ ..E'COCJ Lo I\<J.V^ i t r e v i e w e d 

' ' l i e f-,;!''".] -j; v". * i c i V? In ^Y** -s ru-3*r" I * t i m 5 --n»li p u ^ by fcJcrutton LiJ I n 

3111.1 v !>"e.vrJ o t Co?-»• . IS"!"1?' t K'T" '*£? ' I ? I h v l 1 f r o c :uuid i o c o n s -

t r - j c V . - 51".:- ' j j t - i - i i t h o i i t r-nfer-nprT- t o t h e •-"•oci^fu.UB, 1 d o u i d p r o b a b l y 

iv"" ' ; - r*i -"-«"" -„t « c~.l.r r e ' f « n t tv .no? I K J . O H f r o m ^h.-it -nh io i i 1 i i a v c i . . . . . . . 

3 r i ! i - dec..*- ~ 1. - 1 ' T ' J I ' I UO ' l o n b t b e w n l c c o f i b y n o n — J u d i c i a l w r i t e r s 

:'\\~> h — ••Y-'^~'<.^r.ri n.7, l .u^ t to ' ->—c?refi l l . « c U i e r c n c c t o tth«>. p r i n c i p l e k n o w n 

r n •-". :*c. rl ?. \ t . n , .' -n 1- l l k - «"eci. rilo-P 3 o f ; u r . o r l o ? ; . nd c o o r d i n a t e c o u r t s 

" h i i j h . ' . -!•• a - / ' r .^t '" .: wiii'.i i-.'-i«ni. H u t , i n u y v i e w , l i o o r t y / G O d e c i d e 

D . c n on..-..-J j.r> y o u t hLr i i . -.'ij'.ht;, . / I t h o u t a n y r e g a r d t o a d n c i p i a s l a i d , 

d o v n I n ,,:'•-. " / l i s d i i l l a r a a u e s , w m i d on'L \- r i . r m ' l . ; I n a no •! l e u a l y 

. i r s - ^ t , - . L i 1 \, i->. -.. - . ioh nn cV.. l/.!i>-i ' . roi ' l - l ' . ^ r , 1 1 ? v l ' ^ t a o_' 1 L i a b i l i t i e s 

un ' . l ?_ '5 !>.- i\: . ' ; J i - , " j ^VIT1 '; Jud.^o h l ' i nni*i ,o - d l -.'O'ue m i d c o u l d g u e s s 

:h-> *. Yl - .v i". .-.•":. jucl; P ' j o ' f / ! J: x'-.'-j n>i rx c o ' i s l f l r . r ' a t 1 "n n .C t^ : . >-<Ht'uer, w i t h o 

a-iy n „ ; r.1. t ' i - i " « 7 i o ' n i 3 > ' ; J . £ i C ' . s . " 

' o r - " ' n r t o n T, " ' J J - J J " J i - ' l eT in ' l ^ i .or .i!n-*l l o ' i v ' i l ' : ' i o ^ t - i i j l i s h e d a 

.-n". > - f • i / ^ r t j , }.*.'• bo:»u ^ o ' ^ J i e b o e l i n i o v ". I o n ; , > o r l o d , a c o u r t , 

e v e n o f l i t nli r ' t j s o i ' t , s l w u l O r o o u i r y v o r y s ' ; i ' o n a { j r , m d e for : 1 - t e r f e r e n c 

wJ . th I t ; s t i l l 1-3ES s h o u l d i t l o s o --vhan i t f l : i d e t h ^ t a u d i a d e c i s i o n 

h ' j F b c « n or? in It; s e e d i n by t b o l e a 1^1*. t u r o . ' ' '(*.•/ill t h y v ,*Li300. . ibs I S 7 6 Q r . 

C.-xldwell v l'oT-.-iren 1 ^ 4 - 9 A - - C 3 9 ? , . "The mnzim ' o o m ' i i u n l s 

©r ro r r T ^ c i t JVIG 1 I ? y o c u l l a r l y ' * j \ - i \ c - b l o t o o ' - . . i veynno l r . g q u e s t i o n s . Tl 

d o c t r i n e h a n o f t e n Trcitui r i u j o Q i i / t d t n a c i n q n ^ 2 t l o ; : , 3 o*T 'ST'ivoy ? n o i n g 

I t i s I m p o r t a n t t o a d h e r e t o d e c i d e d c a s e s e v e n i f c o n v i n c e d t h a t 
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t h e y were o r i g i n a l l y v , rong . " 

Re a a t h i - l e I ^ ' V 56 OVi l r ! 9 , "T'-UJ r.cnii-tt"j--tl->n, i ! t l " . e i -o f e t a t i on , 

a n d e f f e c t g i v e n t o a.jj o f she aTi i l s Act 7.&J.J h a s b'-couft b y J u d i ­

c i a l d e c i s i o n i n g r a i n e d I n O n t a r i o l a w und it- Ir. t o o "i ' i t ? f o r a n y 

c o u r t t o r o o n e n "Giio q u e o t i o n no IOJJJJ: d o t t l o d and i r ion w h i c h ^o nuany 

t i t l e s d e p e n d . '' 

F'rom I - J 9 ^ t o I 9 ! l l t he O n t a r i o J u d l c . - t n r e Aot r e n u I•»•"--*d 

c o u r t s ud f o l l o v p r e c o d e n t . A l t h o u g h t h i s p r o v i s i o n - O R r i - i o s l a d i n 

1 9 3 1 , t h e o r l n c i p l s i s a p p l i e d w i t h t h o gams r i g i d i t y dr. vhisn i t was 

r o iulr-d'1 by s t . ~ t u . t e , on t he ' o ; s l & ' o f " J u d i c i a l c c . n i t y " , " c t v i t y among 

juOgos ' 1 , a a c s i e so l u n d a m e n t a l T h a t e v e r y c o J T t w l i r f s t><?t f a i l u r e 

t c ^Ohsr-e t h e r e t o t p e l l e a n a r c h y f o r t h e r i f / h t r . r ria. 1 lr_t.Il I t i e 9 o f 

thf s u b j e c t , EMUI f o r t h e who le c y s t e m of J u r i s p r u d e n c e of connion l a w 

J u r i r - t f i c t i o p . s . 

I s I t p o s c i b l e t o ?tf,-.Imiliix^ the. w t l i ' i c v e . t i o n " r r ' t n i n e d a b o v 
1 

v l t h t h e ' d i s c r e t i o n o f ; . dmi r> i - s t r a t lve t i - l b ^ u a l n ^ c t l i : ; ; u n d e r s t a t u t o r y 

p r o v i s i o n s t h a t a B o a r d may do EO uric. 30 " \ :horc t h e I J r - r d I F of. t h e 

-.rr-inibn" , o r "wi i ich t h e B o a r d may deem e q u i t a b l e 1 , ' o r '' .or. tj-.e p o a r d 

dei-DPs moat r o n p o n i ' b l e pni] most i u ecooi 'd --;lth t i i ^ ;,ri::ft,.,"''.'-'s o f t h i s 

n o t , " o r " i n a munner tha 'o t h e 3or-»rd d e o u ? n a t i s f n o t a r y " , o r " w h e r e 

t h e Board c o n s i d e r s e x p e d i e n t ; '' ? 

We r e c a l l t h a t D r . J e n n i n g s a t r - t c d t h r - t i n 7o>:t c - ' i n b e f o r e 

t h e c o u r t s , thf» r - roblem wr.-i one of O U o i ' e t i o . ; , tind r r c ceo floe? t o c i t e 

t h e I n s t a n c e s o f d a m a g e s , d i v o r c e , t h e vrsrc[ JMt. , .7o • ' i t a , * . r J u n c t i o n s , 

e t c . {fisc c.uoto a t t o p of ;:•.•'•"(;.( '/•«•' •"«'.' \ . >*«Y-'P 'J 

Tne r l l T c r c t i o n i n v o l v t c i.i th.i- se v.rcns, jhci.-fi'- "ft«?n n u b s t a n 

t l . n l , l a an e n t i r e l y d l i f e r c n t l ; i nu 01' C i o c r ^ i l o r . IV..->-' b'-ic "; u ' v t D r . 

J c n n i n r . n y o u l d !an-"e u s b e l i e v e . , a s t u r o u ^ h o u t h," 1.: -t'r.L : 11 *• :-.;; t o 

rveyi . l l l a t c t h e ' : inr 'i o f G l a c r c i t i o n e x e r c i s e d b./ ]uc\l3 "_ 1 ' . .- . l ies, w i t h 

t-hnt e.xBJ'olBeti I n n d m i n i c t r a t l v e p r o c e e d i n g s . 

U n d e r t h e h e a d i n g "dr.nio&cy" , t h e C:?nad.lai'. 2lbj"ldp;o'0-ent c i t e s 

o v e r two h u n d r o d ppf;ca o f c&ar.c w h i n e havn b e e n r e p o r t e d nncl •'-.-hloh e x -

p r a s s t h e p r i n c i p l e s t o -vrhicsh t h e c o u x ' t s ehouli? • t 'hji-e i n d e t e r m i n i n g 

• daniar-e s . I n t h e o r y , i n i»uy e v e n t , and t o .- i* r"j-: :• ;,.':i!iit Jr. v r s o t l o e , 

t h e d i s c r e t i o n o f c o u r t H i n oonj i f lor i t i , - : df-.n'Ci.w i.n c o n f i n e d ,-,r.c" . r e s ­

t r i c t e d by t n e s e c u r t ' s , l e t -.-lojie by t h f liJ.;jlu\.y pa rc i - r .n ivo l . w 

on t h e p o i n t o r i g i n a t i n g I n QtlWi1 t h a n C a n a d i a n J u r i s d i c t i o n s . 
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Rulea are well-establishei regardinp, for exaraole the distinction 

between penalties an un 1 ertaklnars for liqul ate' -amazes, for the 

necessity an>. extont to which an injure' isrty mjtat Bake steps to 

mltiv-ate his loss, as to the jocrslons where certain classes of 

oamages ehoul e avar si,e.g. exemnlaty, nominal,nunitlve, subs­

tantial; the requli-ements rejecting alternative relief: releases or 

bars of claim; In reso^ct to continuing lainape, pnenective damage, 

time of aacertainmnet, natural consequences, f^respeability, 

"uamnum absque injuria", Joint tortfeassrs, breach of statutory 

ailty. In contract there h«3 grown up a long- line of oersuasiv-

prece.ent buso on the rule in Ha'ley v. Jaxemale. In tort, of 

course, there is necessarily a lerge subjective element present, 

anj laws of remote an proximate ^ ainc. e, en the mental element 

frequently ur-bent, renuers tort .amsges peculiarly sunceptlble 

to Judicial legeic". amain. This disability is inherent in tho very 

nature L>f tjrt >ama es, an. n^t In any sense, In loative of arbitray 

action on the part of the courts. From time to time at leest, the 

principles of leading cases have orovije criteria,however Imuerfect, 

to gui.jo the courts' Isoretion. Thus the Re P^lemis leoislon gave 

the highest authority to the extent to which foroseeuhility was a 

necessary condition sorece_ent to recovery. 

What discretion may a Juage validly exercise in jfrautlng 

an injunction? Snell, 'On Equity", o.57C states, ""Where... an injunc­

tion is soug'it to restrain the breach of a nt-gwtive contract, the 

couit has no discretion to exerciae." Again, "the Jurisdiction to 

grant an injunction la exerciser according to BPttlej legal Drincloles.' 

The House of L o n s has laid -own rules relating to the exercise of such 

jisoretion as the court has to grant an injunction in lieu of damages, 

i.e. whether the - > ing of the thing sought to be rentrainej must pro — 

juoe an injury to the oarty seeking the injunction; whether that In­

jury Oi-n be retried Ie_ or atoi.ee for, an , if cane q p of being atoned 

for dy jama iea, whether those qamages must be sought in successive suiti 

or coui! be obtained once for all. If the Plaintiff establishes his 

legal right un.. the actual or the threatens violation ol it.he is 

entlltei to an injunction ao of courae... 

These well-established rules restricting the use of the 

injunction prevail aesplte the statutory carte blanche'(Juoioature 
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A c t , I 9 2 5 , s . 4 5 ) which s t a t e s , " t h e High C o u r t may ^ r a n t a n i n j u n c ­

t i o n . . . I n a l l c a s s s In whi 'h i t a-ooears t o t h e c o u r t t o ,JB J u s t o r 

c o n v e n i e n t so t o o . " ^ven when a c o u r t h a s s t a t u t o r y a u t h o r i t y 

t o r j r o c e e i a t i t s a s o l u t e i 3 c r e t i o n t^-at i s c r e t l m I s s t i l l 

exerclBiMJ Ju i c l n l l y l I f such a u t h o r i t y h a r^e^iw - t e i n s r n i n i s -

t r a t i v e t r i b u n a l s , wha t w o u l 1 t h e i r v i ew h a v e e e n I n p r a c t i v e , 

c o n r o a r a t i v e l y v i t h I t s e x e r c i s e - by J u d i c i a l ho i e s ' I f a nei-aon 

a o n e a r e ' b e f o r e a n s n m i n i s t r a t i v e b o a r - c h a r g e w i t h s u c h s t a t u ­

t o r y oower , r e q u e s t i n g a n i n j u n c t i o n t o r e s t r a i n h i s n e i g h b o u r 

f rom u s i n g t h e sa'ne name f o r h i s h o u s e a s t h e a m l i c n t , t h a t 

w o r t h y ho y , an q u i t e o r o p e r l y , woul e o o l y p o l i c y an . e x p e d ­

i e n c y , w h i c h w o u l . , no J o u o t i c t a t e t ^ e i s?u& of t h e r e m e d y , 

on g r o u n d s j f ' e n e r a l s o c i a l unc" e e i r a b i l i t y . A c o u r t o f l^v; 

woul J e i i i n e l l e , . t o r e f u s e t h e rewe y . on e s t s l l s ^ e * l e ^ a l 

g r o u n d s which o r e c l u u e a n e x c l u s i v e r l n b t t o t h e u s e o f a p a r t i ­

c u l a r name f o r n. o r i v a t e r e s i d e n c e . The c o u r t must u s e Juc' l c l a l 

J i s o r e t l m . ( ay v . i r o ^ n r l g g 1878 I^Ch . 2 ^ 4 ) . A l t h lush t h i s c a s e 

was j e o i e i n 137^ , ''-.n t ^ o J u i c r j t u r c t o r o v i s i m was e n u c t e J 

i n 1 9 2 5 , i t va^t he" , , t h a t t l n c s e c t i o n I n o t r i v e t h e c o u r t power 

t o I s s u e an i n j u n c t i o n • h^-r f o r m e r l y fhr> c o u r t c o u i h a v e ^ i v e n 

t h e a o o l l o a n t no r e l i e f e t a l 1 . . . a n o t h e r . J U T i c l a l c o n c e p t l i m i t i n g 

t o e u s e of t h e r me y . 

The sa i e r e a s o n i n g a l l i e s t o t h e a o o l l c a t i o n of t h e 

"v i s c r e 1 1 o n > - r y " r e r ae ' y of a o e o i f i c o e r f o r m a n o r . 

A c o u r t ' s d i s c r e t i o n I s l i k e w i s e l l m i t e - -y w e l l - e s t a b -

l i s h e r u l e s i n t h e q u e s t i o n of g r a n t i i g a i v o i c e . The m o s t a m o i -

guoue a n - I n e t o r m i n a t e e l e m e n t De fo re a i v o r c e c o u r t i s u s u a l l y 

e v i d e n c e of a u l t e r y , o n ' , a l t h o u g h t h e q u e s t i o n of a t n l s r a - i l l t y 

c a n n o t >e com ^ r e s s e j i n t o hsir . - a n - f n s t r u l e s , w c l l - l e f i n e l i m i t s 

h a v e grown u o g o v e r n i n g o r o o f of n o n c - a c o e s s , a., m l s s a b i l i t y of 

h o t e l r e g i s t e r s , a d m i s s i o n s i n l e t t e r s , e t c . A J u j g e . , b y s t a t u t e , 

h a s no d i s c r e t i o n a s t o w h e t h e r he may g r a n t a a e c r e s ' . 'here t h e r e 

I s e v l i e n o e of c o l l u s i o n , c o n d o n a t i o n , o r c o n n i v a n c e . The c o u r t ' s 

s o - c a l l e . d i s c r e t i o n I s j e s t . k n o w n I n r e a o e o t t o t h e " d i s c r e t i o n a r y 

"oars"- o f a - u l t e r y of t h e p e t i t i o n e r a n c o n c u c t o f t h e h u s ^an.i 

c o n i u o i n g t o t h e w i f e ' s a d u l t e r y , l a c h e s , e t c . The s t a t e m e n t of t h e 

c o u r t i n S a m a i l v Bama l l 1922 2 WWRis r e o r e s e n t a t i v e o f t h e law on 

t h i s q e s t i o n " . . . w h i l e t h e c o u r t hac a d i s c r e t i o n t o g r a n t o r r e f u s e 
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t b e d e c r e e , i t i-v R v e r y r a r e l y r r a n t e d a d o c r e o t o a g u i l t y p e t i ­

t i o n r , "«nc t h o r e wore no oxce - t l o n a l o l i * c u m n ^ n c c 3 i n t h i s o a s e t o 

w. r r p . i t i t ^ doinf^ s o . " The c o u r t c o r i c i d e r a t h a t i t I s bound by a 

more o r I O R - f i r m r u l e , A1 ml f iuo ted - p r e c e d e n t , e . g . B a r n o s v B a r n e s LH 

I "% r:jZ, 'vice v "Tyko lOO*! P I^$) f Hvans v ihmns I 9 0 6 r 1 2 5 , i n u h l c h 

cour t " - J. cl r e f u s e d d o o r e e a u n d e r e l n l l a r o l r o u m s t a n n o s . i ' h l s i s d i s ­

c r e t i o n , b u t i t i n ' J u d i c i a l d l ^ o r e t l o n " ! I : ; t h l a t h e " c o m p l e t e , u n -

f e t t o r o d n l c - n u " " d i R o r o t l o n . o f t h e u l . i i n l s t r a t l v e t r i b u n a l s . 

U r . J e n n i n g s rs >vs " Tho e x i s t e n c e o f d i s c r e t i o n i n t h e 

d i v o r c e c o u r t c i f 30 u o l l known t h a t t h e r e a r e e v e n rar l c i t i e s o f 

n o l l c y rn t o t h e »_-/ I t s h o u l d bo e a s r e i s o d . " B u t , -;h t l c " - o l l c y " 

i n c o u r t o f ] w, lout l a v l t u e l f , t o ho - r m l l a d a c c o r d ' ' ' g t 1 t h e 

r r l i o i 1 G of a t a r e d e c i s i s ? Oohlri t h e Judge I n t n c c o u r t above h a v e 

E, I d In g i v i n g j u d g m e n t , " I know t h * ' t iinx>noa v B a r n e s , yko v ylfce, 

e t c . , l . , l d down t h a t a d o c r e o s h o u l d n o t i s s u e fa'-vo tiio p e t i t i o n e r h a s 

con l i t Lou a d u l t e r y , b u t , i n v i e w o f ny I d e a of n o l l c y and c x ^ o d l o n c y 

i n t i l l s at BO , I "ii o v o r l o o k i n n wh< ^ t h o y rv.va r>aid, w h i c h I s o n l y 

' o l i c y " p r o n o u n c e d by c o u r t n o f & u p o r i o r o r c o n c u r r e n t J u r i s d i c t i o n ? " 

S u r e l y , t h o ">bove c o u r t ' c o u l d h i v e d i s t i n g u i s h e d t h e o i t o d 

a u t h o r i t y , b u t t h e n i t w o u l d h a v e l ) c n u n d e r t h o c t i on^e- j t c i m p u l s l o n 

t o s t - t e c t c r j o r l o a l l y t h a t t h e c l r c u n s t n n o o o o f tho rvso b e f o r e t h e 

c o u r t 1 o r o ' inch a s t o c o n s t i t u t e i n f a c t , " o x c o ^ t l o m l alrouxn s t a n c e n" 

so to t o t n l w t j r c a n e ou t " o f t h e r u l e . Thi<-. con u l s l o n l a o f t h o 

R 3 J C . C C o f t h o -./hole i r l n c l ^ l o OJ'
 r t - i r o u n c i a l s . 

' fhi ir c o r n u l o i o n o r r o n u n j s l o n of r c a b d e n t 1 B - ^ r e s e n t • • 

e v e n non -1 c o u r t d e b a t e s t h o q u e s t i o n T J t o ' / b o t h e r I t w i l l o r w i l l 

n o t I .. no ^ - n p o r o g a t i v o w r i t , a l chough D r . . fpnnin^1 . q u o t o s t h e s e Ins— 

t . i icen o f e v i d e n c e at c o u r t s o f l a w o x D r o l a i n r ; h i s "homogeneous" d i s ­

c r e t i o n , p p l i c b i o t o o i l b o d i e s . A l t h o u g h i n p r a c t i c e t a e 1130 o f t h e 

v . r o i / ' t i v o u r i t s i c u n c e r t a i n and oven p r e c a r i o u s , t h a t d o e s n o t rnem 

t h a t t h e c o u r t s * d i s c r e t i o n i s u n l i m i t e d o r u n f e t t e r e d . I t h a s l o n g be< 

an acknowledged r u l e t h a t t h o w r i t s l i e o n l y where t h e f u n c t i o n o r 

t h e t r i b u n a l t o whom t h o y a r e d i r e c t e d I s J u d i c i a l ( o r more r o o e n t l y , 

"quo s i — J d d i o l a l " ) • The oovir ts a t l e a s t purpor t t o f o l l o w t h e n i c e C a s e , 

t h e AiSLidge CABO, o r t h e S h e l l Case , e v e n though the u s e o f the w r i t s 

' - d r c r ^ t e n a r b i t r a r y i n p r a c t i c e . As a m a t t e r o f f a c t , t h e r e i e I n c r e a s ­

ing* e v l d o n o e o f J u d i c i a l r e s t r a i n t I n t h e i sQUO o f t h e w r i t e I n some 
J u r i s d i c t i o n s , i n t h e cud 
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dijjinallnatlon to extend tiie remedy boyoncl Vie bound' imposed 

by l u c r e ned recognition of t-'ound Judioial nrlnol -7 e< , regardless 

03 tut- Courts' lnlusrent dcr-lro to curb "-clrninintr'.tivo 1 .-'loanneos" 

i ore in a world of difference in a court 's foll'^ 'iud >olloy and 

In in administrative tr ibunal 's fonnv'n;- ô"i icy. court does 

not consciously do^t "-^olicv". -ha no'^t1 ' -o"1 Icy IF f'ei-lvod 

fro. .i fooling Jxidlolally tovird "rovloucl;' ommclatod rlnclnlos, 

by m.tlogy, by oonnoloun derivation, in vll of T hloh ! • r̂ sent 

t..o 'o terr.il ing com vl ;lon to ir int^ln the "law" on t)v subject 

in- at n. I'ohoront in lrinoi-lo. 'n fdninirt:* tlv<> hod-, helg 

u .Get- JIO ,'!ih nonoul si >n, rr-y fnrr.u''. t<- ' " o l i c " froi -i <- c on to 

V.v MO :t. Tt tfuiv i -fc nv t l i e con'a ion ly d "- r t fr mi "Tlicy" or 

bl t >tly ij;nor? lino -vravloualy ''^vitod. I t noô l no "olioy at 

a l l , la o' .. I'.'BCS, Is "indor no nop'-^'iltv to ;i lutein connrenoe of 

Ci 1JI it.- dcoirA n , net1' isel'lo. iri-cr \ hi, h r tribunals, 

uco'. i.- u&ti l ly oven ivc re. - .an 'or daolrA n. Iven If n admlnls,-

tj i.;v t Unui; 1 coneoiouhly 1 *'r r» or > tan t: to i i ' l e . i in t con— 

o/i.tt! -<w, nt if i t dorc, I' ru^er no In .oront com ul.ziocrt to 

do ,o. I t .nry, within tli^ bound of i l '~t t"tov r n b o" autho­

r i t y , JML canrici air.ly or rbl t • r l y, ..1 though thoy do not do >̂o 

OJ ourre, In practice. 

.'Oven if th : O.V.""'1CB clt'-cl by T-r. Jr.nnin," ('It' ooantituto 

t... '.do exorcise of dlnorotlon by court \ tu t ', o oul 1 a *va us bo— 

1 lav , _/ I'a:- o»ua"loQ Mould not be gonnr--lly derogatory of otr ro -o— 

Lul .. t t tke two di crotli.io r Inherently <\lf feront. " la a 

^ "> ['own f ct that courtn, in 'd^ltion to their cu to "ir;1 .Judicial 

t\< cl.l .nc, are ontrusetod with fu* otl >ns that r^o en not... 3 ' • diiiinis-

t t i v In naturo, e.g. the l̂ F.nr of -/arrant B, tho r*r ntiu<, of b^il, 

o:'. r<3 for res t i tut ion, e tc . VIIOBO ex n IPG I rpr' c i te 1 by ur-. IIennlnr-< 

nl J .If. J.' ore pre -n ny othorn, e.g. contempt, costs, fhe fact 

that a body i s charged with functions of a different nature than 

those under discussion, does not derogate from the pr«ctioallity 

or dlfferentloting from ito principle funoti-.n, and tho function 

edcrolsod by enothor type of tribunal. A court of law, which normal­

ly exercises Judicial functions, may "wonr two hate" ao i t were, and 

yet the naturo of the Judicial function may as readily be examined. 

He i s himself aware of this, in that ho prefaces his analysis, rebut­

ting of which we have MnfJô *-̂ -- • - • Cs_-*- <s+Ky^> l-*J^) 
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wo aro not concerned with the Judicial class of functions in it­

self but with the Junotiono actually exorcinod by British oourtu 

but, of course, the arguments hf^vc been u*3Gd by him to show that 

there it, .. separate claar of judicial function'., whetnor or not thoy 

are exorcised by co rts." 'u> thereupon rv tn out the nrgunontn J-W3t 

diacuSHOd as cum orting his thesis that no differentiation may bo 

mad© botwoon the two functions on tho basis of discretion, an die— 

oretlon t.r- common to both,. ''ith that argument we have boon concerned 

at aowe length. 

Jhile wo have be« n preoccupied with tho Judioial 

diacrotion a boln~ exorcised in ^ccor.' nco n-ltii precedent, ther-

ahould bo no objection to th« oxt >nslou cC tho conoont to ombraco 

the neco;^ ry impulsion to adhere to ^ny binding objective standard. 

3t tuteu riometi .e^ -rrscribe "oh jectlv^ standards" with reference to 

which bodies tunt exorcise tllncrotion. If • atatut<~> on ^owers a 1 "«noc— 

ing body to ' r'Mit licence n, affior tne tribnnp.l h u Mtlsfled itself 

"that tao . i leant has t= tisfied the ' "fllflo^tions rea-oribeel heroin, 

and 1- otlierwi o a fit and ^rorer --•or on, ! the at,,it"te nan the rob" Im­

posed m objective standard with reference to which tho tribuanl .mist 

exercise its discretion in granting or withholding a licence. In other 

words,, it would certainly < <-> ear to ^roelude ti.o withholding of a 

licence on j -rounds that there i-oro already too m rxy licence—hoi dorn 

in th • o*o- in question. In of ar as there lr* • n dojootlve ntancl-rd 

record!*.,, to which the pourt reviewing might ascertain vhctLer dicore-

tlon h .(1 boon ^roporly oxerclGodk it night be '3 id that tho tv'.bunnl 

%/ac acting Judicial":/-. To what extent thiSi "objective standard1 iU3t 

bo pre rent before a f lndl, g might validly be m-»do that t o trlbunnl 

it, actl i * jttaiolal"! y, ii, of ooirnc, a continuing ar^blom. 

On the ba<~.ir. of tho abovy rgu lonts th 1 rltcj* iv >> littl* 

he^lt tlon i'i holding he following a«j a v l l d differentiation be­

tween the respective functions. "A tribunal acting Jddloially exer­

cise ©• discretion, If any, by the application or" analogy to « speciflc 

objective standard; an administrative tribunal oxercloes discretion 

on the; basis of policy and expediency." 
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_ _ _ _ _ _ _ (^ 

-6c=ahe_.ilu-l ,lc--lal-- iA inc t lQJL-gz ro t^ame^ . . . O t h e r A t t r i b u t e s 

M r . .M. G o r o o n h a s a t a t e . i t h a t c e r t a i n a t t r i b u t e s o f a 

J u d i c i a l t r i b u n a l h a v a g r a j u a l l j e c o i e f i x r v . T h e e a t t r i o u t e s 

a r e , h e p o s t u l a t e s : 

I . T h e y - ea.1 w i t h o r a r e c o n c e r n e . w i t h l e g a l r i g h t s a m 

l i a b i l i t i e s . """ ' . 

2.1.,eval r i g h t s a n . l i a b i l i t i e s a r e n o t c r e a t e ay t h e t r i ­

b u n a l , T h e y a r e o r e — e x i a t e n t a n a r e a a c - ^ r t a l n e . y e f i t a b l i s h e -

J u i c i a l o r o c e s s f r o m t h e l a w a s c o n t a i n e . l a s t a t u t e a n c a s e o r e -

c e e n t , e i t h e r i r e c t l y or . y v a r y i n g e<-j-ee3 o f o n a l o p - y . H a v i n g 
^ ? . . - - .j, 

b e e n a a c e r t a i n e , t h e r i g ' . i t s o r o l i g a t i o n s a r t u a a e r t i - I n a 

f i n l n g o r o r o n o u n e c e m e n t , o r e r , o r J u g e r a o n t . 

3 . T h e t r i i u n a l i s o u n -by c e r t a i n r u l e s a n r e s t r i c t i o n s , 

b a s e • l a v - f - e i y u o o n " n a t u r a l J u s t i c e " , a n a r l . i c i o a l l y I r o c t e t o 

t h e n e c e s s i t y f o r n o t i c e , f o r ^ i v i n ^ t b e p a r t i e s a c h a n c e t o '113 h e a r 

" t o c a l l w i t n e s s e s a n a . . u o s e v i e n c e , i n oreauii id l y t o o e r m i t 

c r o s s - e x a m i n a t i o n . ( S e e " C u r l s 1 A'acr l n e r y ' o o e . t . i j n e r " C e r t i o r a r i " ) ' ^ ' 

4 . I t c a n n o t r e f u s e t o h e a r a c a s e I n v o l v i n g l e p a l r i g h t s 

o r l i a b i l i t i e s , a n d m u s t r e n d e r a. e c i s i o n . 

• A t t r i b u t e 1 . we h a v e f o u n d t o "i>e t o o b r o a d s s a b a s i s f o r 

d i s t i n c t i o n , t o e i n g comtnon t o b o t h t h e J u d i c i a l • n/7 a d m i n i s t r a t i v e 

f u n c t i o n s , a n a we h a v e end e a v o u r e c t o e s t a b l i s h • t v a t t h e t r u e 

-•• J u d i c i a l " ; f u n c t i o n i n v o l v e a a o i s o u t e e i t i . e : o r e - - e n t or - n o t e n t i a l . 

A t t i r u b u t e 3 . i s r u t h e r b u t t i n g t h e c a r t b e f o r e t h e h o r 3 e . A l t h o u g h 

t h e a c t u a l d e c i s i o n s i n p o i n t o r e e x t r e m e l y o e r - o l e x i n g , i t c e t t i n l y 

s e e m s s a f e t o s t a t e t h a t t h e r e v i e v l n s - c o u r t ' n u s t f i r s t a s c e r t a i n 

w h e t h e r t h e t r i b u n a l i s a J u a l o l a l o o o y , anu t h e n , h a v i n g f o u n d t h e 

b o d y t o b e j u d i c i a l , o r a c r i c e t h e f o r m a l i t i e s :>r p r o c e d u r a l r e q u i ­

r e m e n t s , s u c h a s h e a r i n g , n o t i c e , e t c . H o v . e v e r , an v e s h a l l s e e , I t 

i s n o t c j n n l e t l e y f r e e f r o m d o u b t o n . t h e a e c i a i o n e , v/h e t h e r n o t i c e , 

h e a r i n g , e t c . , t h e a t t r i b u t e d o f n a t u r a l J u s t i c e , a r e n o t . r e q u i r e d . 

i n r e s o e c t t o a l l t r i b u n a l s r e g o r a l e s s o f t h e p r l m a r y , n a t u r e o f t h e 

f u n c t i o n p e r f o r m e d . I f t h e l a t t e r v i e w w e r e t a k e n , i . e . i f n a t u r a l 

J u s t i c e ^ m u a t b e o o s e r v e e i by a l l t r i b u n a l s , t h e n , a. f o r t i o r i , A t t r i -

f o u t e - 3 h a s n o s i g n i f i c a n c e a s a o a s i s f o r u i s t i n c t i o n . 



5S. 

Professor Robson, at p.l5» proposes the following charocteristies 

of oure Judicial functions; 

I. liie power to hear and determine a controversy, • 

?. The nower to make a binding decision ( sonetiraea subject 

to appeal ) , which rr.ay affect the person or oro-oerty or other rights 

of the parties involved Ib-i the disouts. 

The aecond -.o-wr-r is nf-;Iicob!!e to both Judioial and adminis— 

tratlve bodies. ,j'e note, further, tho conspJcuoun absence of the 

intrinsic -vr-oĉ s • by which the dispute is "haard and determined", 

the abaoluTo sine qua.non of the Judicial function, the application 

of the "law" directly or by analogy, or the hearing and determination 

by reference to the objective standard of which we h~ve spok.en at 

length. Wo have discussed Prof, riobgon'a views leading to this vital 

omission, In the preceding section, r.nd submit that his definition 

as a result of the oralsuion, is nractically valueless. 

Courts h-ve frequently, in -ractioe, had recourse to other 

factors thin those already discussed, to serve as the basis for asses­

sment of the function. 

Cne criterion that has sometimes been seized uoon to the 

exclusion of all relevant factors, had been, the question as to 

whether Parliament has provided, for a right of appeal from the dec— 

eions of the tribunal to a court of law. It is presumed that if 

Parliament intended the application of Judicial -nrinclnles on appeal, 

It also Intended It In the first instance. There is dJ ota to the con­

trary, however, in the Arlldgo Case. 

Ona test of some antiquity has been that if the tribunal is 

required to nct like a trial court In some material particulars,e.g. 

procedural aspects such os the necessity for taking evidence on oath, 

then it is a Judicial body.(R.v.London County Council). The inference 

here is th-.t if these procedural attributes are not required, the tribu­

nal cannot be a Judicial body. In other words, a tribunal may be empowei 

ed to hear and determine disputes between parties according to the dic­

tates of some objective standard, amd must give a decision binding up­

on the parties, and yot bo ruled a non—Judioial tribunal beoause of the 

absence of authority requiring them to hear evidence on oath. That pro— 
~r 

position would obviously be untenable. The position is stated in the 
J* 

Jhel l Case. " There are t r i b u n a l s wi th many of the t r app ings of cour t s 
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T h e a n s w e r , m u s t , of c o u r s e - , DO f oun l I n t h e J 3 . ? c > n t i a l n a t u r e o f 

t h e f u n c t i o n :. f t 'na t r i b u n a l . 

F u r t h e r i t in n o t al*« yes u o s - j i b l c t o h i l ' - r t h e n a t u r e o f 

s r . n s c i f l c o r . ' e r 11 iJi - n a : 5 j a s ' ; ^ r : t ^ f f •_ ^ i v v . l J u n e t i •-.•risr. o f 

t h e t r i b u n a l . A t r i c u n c l - ^ y j f winnowers : t j . <-_-i: ',. , . l t b c i ? i t c l n 

a u b j Kct- , i ia t t e ; s j ^ j l e l a l l y a a o o t ' r o i s j j i i u i e l r t . t i v e L y e . r . v h e n 

J u a t i c s r . V ! . J nj i .Tic . l ly d x e i c l s e Ju. . i c i d f u n c t l j n ; , l a t h e s t r i c t -

e s t a a n a , of th»=> v o r i , xva a u t h o r i z e , t o u c t a s L i c t n c i r u t - c i ' - u n a l s 

w h e r e , a s we b ^ v ^ fits e n , t h £ . l r i - c i s i - n s t s t o v c t h e i t o j r r a n t a 

l i c e n c e o r n o t u r ' e x u r o i a a ' J.« ' w i i e r e t -ey „ eem i t uxnt-:. l e n t ' i . e . 

a a r n l n l g t i ' - ' t ' i v-"-"ly. I ' « i . c tua .1 i s . i a e o f c ! i c o . . c i . v o r - e r I s o f t e n 

c u a l i n n a t u r e , "be-Lit-- ju : . i c i a l i n r . o i - a i a a t-.'e ji'-'•'-LlcantSb o u t , l i f i -

c a t l o n s b.r'j .- ro«->vta i n e : . a : u l n c t t h e ' - ,b j .. u L i ve t, t a n_. a i._ ' o f t h e 

s t a t u t ; - , . ' n •.. . M ! . i ^ b r o b i v e l y , I n t . of a i c ?.. u -. \, c ' _ c i u i o n a e t o 

w h e t h e r t o ri<. n t tl.-. l i c e n c e i b ~i e t e i i . i Inec. oil t ' .o- . m s i s >f o o l l c y 

a.rr- o x n : . i e n c y . 

I n " . n t u i ' i j t> 1-. t i t t h a i . ht .u u e e n t. J - i l l s , r e c e n t l y I s 

"v.'.-E' thfc o i o c e e . , ln^ , u n - o r r e v i e w u x - i m u r i l y by wuy o f i n v e s t i g a t i o n 

o n l y ? " ' ( 3 t . 3 j h r i \ . F t ' a s y , i t l o r k . T o v n a h J o ._>y-luv, I m p e r i a l T o b a c ­

c o v . ICer r t - t fo r .Hi iC .^ The t e a t h a s b e e n a-i l i e u t o a r e f e r e e a c t i n g 

u m e r t h e " u n l c l o a l A c t , t h e C o a o l n e a Com.nis s l o n e r , s t a t u t o r y c o m -

m l a c l o n n i n . < r.t tsjjatint;, a t o c k f r u u a s , e t c . I t i s u b m i t t e a b y t h e 

" w r . i t e r t h a t t h i s a j - C M l i e u t o o t i s m e r e l y , a n t o e o o a i y c o r o l l a r y o r 

r e f i n e m e n t o f t h o T a i n t o s t , ' a o e a t h e t r i u n t i l l a q u r s t i o . i ' g i v ; 

e i ' f o c t t o l ^ y a L r i g h t s o r l i a b i l i t i e s , o r ^ o e s i t c r e a t e t h e m , ' 

Aa a n i n v e s t i g a t o r ^t mon t c a n l a k e r-eoora nne . i a t i o n a w h i c h nee- i n o t 

b e a c t e o u o o n o r a . o p t u - j , i t c a n n o t a e a a Id e i t h e r t o u e g i v i n g 

e f f e c t t o o r e . - e x i s t i n g r i ^ f t t - ( Ju - i c i . 1} , n o r c r e a t i n g t h e m ( a d m i n i s ­

t r a t i v e ) . I n a n y -.Vt.nt , butt c r i t e r i o n , l i o f o o u r a e o f v e r y l i m i ­

t e d a o o l l c a t i o n , J p o l y I n t . o n l y t o I n v e s t i g a t o r y t r i b u n a l s . 

I f t h e d u t y ' t o i n v e s t i g a t e " may a l w a y s s a f e l y be- c a t e g o ­

r i z e s a s a J r a i n l a t r a t i v e , i t h a s b e e n h e l c . t h a t t l i e J u t y t o ' a i c i d e " 

i s a n e c e a e j r y J u a l o l a l a b t r i o u t e . "we f l u b t h e c o u r t i n u e N e s s and 

I n c . C a n . r . a c l n g A s s o c . . 19-4-6 O l 3 8 7 , s t a t i n g ' i n o r o e r t h a t c e r t i o ­

r a r i may l i s , t h e o o J y w h o s e ' a c t o a r e i n q u e s t i o n m u s t h a v e I m o o s e d 

o n I t - t h e u u t y t o d e c i d e , a s , f o r e x a m p l e , t h e d u t y .CR3t u o o n t h e 

a a g i s t r a t e , o r o t h e r a u t h o r i t y , t o V r a n t o r w i t h h o l d a l i c e n c e i n 

c o n n e c t i o n w i t h a p u b l i c h o u s e . " I t s e e m s r a t h e r - u n f o r t u n a t e t h a t 
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t b e c o u r t s h o u l d h a v e c l t r . j b y way o f e x a m n l e , t h e c a s e ©.f 

l i c e n c i n g j u s t i c e - , v l - o s f f u n c t i o n s V t v e u e « n w i j e l y a c k n o w ­

l e d g e d a a a'3 m i n i n t n t i v e . M O V I G V T , i t . n o i u t s u p t h e i n a o e q u a c y 

o f t h e t e n t , R s t h e ^ e a r ~ . I n n u m e r a b l e i n s t a n c e s o f au m l n i s t r a - . 

t i v e t r i b u n a l s h e i n g u n J ^ r T i t n i l x o l i g a t i o n t - a r r i v e a t a 

f i r m j e c i s i o n o n t h o *n?t t - - i b e f o r e t h e m . 

' T^ft v cpr«^e o f f i n a l i t y o f t b t j e c i a i o n h a s s o e -

t l m e s ^ e c n a-" n o t e ' a e t h e o n e ! w=\lv^. f a c t o r .J . t e r i D i u i r i g t b e 

f u n c t i o n o f t'-»p t i i b u r s l . <^n.- o f tl.«.- c h i e f a t t r i b u t e s o f 

J u d i c i a l f u n c t i o n s a p e x e ; c i ^ i " I n a u ' j u r t of l a w , i i t h e r e -

o u i r e T i e n t t b a t t h " d e c i s i o n 8'ia 1 • e f f f c L i v e l y t e r m i n a t e t h e 

m a t t e i a t T^ar. Th<̂ - c o u r t o f f i i a t i n s t a n c e 1 B u s u a l ] y t a k e n t o 

Y\a~;<~ pri j u - J l o - ! t f . f i n a l l y on i s s u e s of f a c t , v n i l e l a n u e a o f lt*w 

i n T>any o r o e - c a r r y a r i r h t !-,o 3 > n e a l t o i h i g h e x t r i b u n a l , b e -

h l •* t h r - -n-i- c=r t o " = c i b . iL. t le m,-.o''ilntji-y o. t i v ^ t i u u e x e c u t i v e 

e n f o r c e m e n t )f t a e J u d i c i a l . - oc ree - . ni& t " l e x I s r -e» w o u l u 

a ^ ^ e a r t o to- i n b e r o n t . I n a n y j u l i o i t l s y s t e m i s g e n e r a l l y u n - . 

C J R t c r t e - 1 t h c c t u . v l a b i l i t y t J !• t u r e j u . j i . c i a l s c r e e s w o u l d 

b e t.'-.~ -aj^o.- ' , - n t h t o a n a r c h y . 

' • V l - J t t j b o u t a . . m i n i s t r a t i v : f l n ^ L l t y ? T h i s q u e s t i o n i f , o f 

c o u r s e , - t h e r ? T l s u b j e c t o f t h i s - o u o e r , j u t i t may b e i n o r a e r t o 

s t a t e c s n e r ' J l l y , t h a t t h e f i n a l r e o l y I s u s u a l l y a q u e s t i o n o f 

t h e - r e s " i n ^ , o f t h o f j v o . - n t n n s t a t u t e . I f t h e t y r a n t o f s t a t u t o r y 

a u t h o r i t y I s ''H m l n l s t r . t i v f " i n t h e n u r e s t s ^ n s e , i f t h e d i s ­

c r e t i o n l a s u h j e c t l v e i n e n ^ e n c e , ' I f t h e . o a : a i s o f t b e j o l n i o n " , 

" I f t h e b a r i e - m c i t , e x o o . i e n t , e t c . , t Cu c o u r t s w o u l a t h e n "• 

o o a ^ e s s I n f a c t , no l i c e n c e t o r e v i e w t h e - e c l e l o n , a s I s e r r o n -

e o u s l / s a l t , " o n t h o m e r i t s " . a s we s h a l l s e t , h o w e v e r , w h e r e t h e 

g r a n t i 73 o b v i o u s l y a.- n l n i 3 t r u t i v * , t l . ^ . c j a r t a u o p o a r t o o e r e a a y k , 

I n a u l t n -*le c a e c a , t o l n t o r v - s n e n e v e i t ' . e l e a s , I f t h e , , b e l i e v e 

t h a t c a n o n s o f n a t u r a l j u s t i c e h a v e b e e n v i o l a t e s . To t h i s e x t e n t , 

t h a t J u l l c i e l r o v l e w t - l w a y s h o v e r s i n t h o b a c k g r o u n d , i t m ^ g h t b e 

J u s t i f i a b l e t o q u a l i f y t h e f i n e l l t y o f o v e n o u i e a c i m i n i s t r a t i v e 

d e c i s i o n s , i n o r n c t l c e b u t n o t , o f c o u r s e , . i n t h e o r y . A s h a s p r e - -

v l o u s l y b e e n s t a t e s , i t I s l o r i c s . l t h a t a h B J m i n l e t r a t i v e t r i b u n a l 

. c a n n o t r u l e , f i n a l l y on t h e n a t u r e o r e x t e n t o f I t s J u r i s d i c t i o n . 

"To v e s t t h e a d m i n i s t r a t i v e f i n d i n g h e r e w i t h f i n a l i t y w o u l d b e 

t o a l l o w t h e a i m i n i e t r a t i v e b o a y I t s e l f t o f l n a t h e f a c t s u o o n 

w h i c h t h e e x e r c i s e o f I t s c o w e r d e n e n i s . " { b e r n a r u S c h w a r t z ) . 

http://ju.ji.cial
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I n v i e w o f L l v e r a e d t ' P v . A n d e r s o n h o w e v e r , t h e r e i n i n c i o a i e j 

a v i t h o r l t y f o r t h e TOBOTJO s i t i o n t^.=>t. pi r<" ly ' r - o u o l u ' . . o i : , i j u o 

a r c o r a o t l o a i l y Imi rune *r r>'i o u r i . r - l i i , ' , i n , f ' M , t n c . <̂ ,•< f ' VIM t •< -i-.y, 

j^f rr,TJTcTTTrtri-v-r f i o f i i n l >r• o—,_no a* . ) . 

%£* Q ' ^ a e l - J u a l o l a l 
a - ' i i p n o ' i t n o r 1 o f T r e n t p r ^ w t ' o a n J n o i f i a l t i f i i m o r t d i j c e i s 

t h e e i p e r p p n c p o f t t - p c o n c e n t o f " e u s e l - j u l o l . l ' , t ) w h i c h D e r -

f u n c t o r y r e f e r e n c e h a s a l r ^ a ^ y h ^ - m T , ^ - B . %n - . x - i r l n a t i o n o f t h i s 

m o s t u n a o i ° n t l l i o n v ^ r i i c o u i j u s t i f y t h : o n o l u a i o n t n a t t h e 

c o u r t s , i n c r e a s i n g l y i v ^ r s - n ' j i i r ' O i i t i ' ' 1 o f th '^ a £ b u n . o f ' t r u e 

J u o i c i a l " f u n c t i o n , h a v a c o n s c i o u s l y o v o l J a t ' I n l y — . s ^ u i s f j 

e > c u s o f o r c o i t i o u p ' i n t e r v e n t i o n . 

I r t h <- c o u r s e o f t ^ i n r i f i j e . i m « of t h e C o t r m l t b t t o n A L l n s c -

t e r o ' P o w e r s , t h - T r e a s u r y s o l i c i t o r [ - v e t h t f o l l o w i n ^ d e f i n i t i o n 

o f " q u : . p i - J u i o i i l " ( C " r " " I n r t r - ? c f ' v h c . ^ f v , •-*. I ) . " f i u a s l -

J u u - i c i ^ l I*' t, ,t^ oov ? T o f t r i v i a ' - - e c l e i j n s o n q u . - 1 1 j n s 01 u i i f a r e n -

c e s o f a n a ml n i f=tr a t I v e a n * n o n — Ju r t I c i a ' 1 - c t a r a ' o t e t v i h l c h c a n n o t 

b e " d e t e r m i n e >>y r r f e i m c e t o a n y f i x e d r u l - o r o.' i n d o l e o i l a w , 

b u t ar^- a roott-r o f a " n l n i o t ^ i t l v e i a c r e t l o n a n j u . g e ' u e n t . . . I t may 

b e c a l l e*1 a o u n B 1 - J I* i i c l a l f u n - ^ i i n b . - c i u s r t i s e o a r t n u n t m u s t a p -

• r o a c h th*- - - u ^ n t i o a t o ->«•» T j t t i => ii 1 t h ^ n L T r o a r b i a t m i a ^ , m u s t s i o a r -

t a l n t h e o o i o t o f v l ^ w ->± r«ach o a " t y , a.- T. i - t / - o a Ly c o c k i n g , h o l d 

t h e s c a l e s e v - n l v b e t w e e n t ^ e m . " 

' " i e s p l u e ^ t i i n t i n o u l i n t . o o e-»i o >n t i u ^ t r a c t o i J.»IC l u * ' e s 

a n ) w e r e n o n - Ju*3t i o i a h l i> ( t ' t p r e b y I t t t i n g ; o u t t h e c o u r t s - t h e y v r e 

u s u a l l y t« o h n i o a l a u r - ^ i - r n e n t p - e D a i t . i r . i t a l o a l i c y lx± o i i i c t l o e , 

a n t h e r p f n o P ' I O U I • h e p i v e n t o t h e c o m t n t - . i a. ti l n l e t t x i r >c t h e 

l e p l a 1 a t l > n I n j p « t i o n ) 

T h i s t ' l p g l q O r r - ' C l U . O • j x l c t o . C ' i 'i 2 J. u t i j r . i . i y 

e l t?nipnt i n "law, a a t h o a h n c e n c ° ofs^law I n l s o r ^ t i o i i , a c c a u i n j j ; t o 

r . J c \ . n l n a < 5 who t j iBo a o o ^ a ^ e ^ a s a w i t n e s s w f j i e t h e C o m m i t t e e . 

T h e a h o v e d e f i n i t i o n n r " o u p T ) 3 : s a. l 3 n u t ^ a c t a u ^ n p a r t i e s , a n . i n ­

v o l v e s t h 9 f l r e t t w •> c n « r a c t e r i s t l c s >f the - C i m - l t t e j ' e d e f i n i t i o n 

o f " J u d i c i a l " ( s e t - B U o r a ) , i . e . t h e o r e s e n t a t l o n o f t h e i r c a g e oy 

t * i e o a r t i e e , a n " t h e a s c e r t a i n m e n t o f t h e f a c t s a y e v i d e n c e a d d u c e d 

b y t b e p a r t i e s . T h e i e f l n i t i o n n o e s n o t n e s s < = c a r l l y i n v o l v e t b e 

t h i r d c h a r a c t e r i s t i c , I . e . - i f t h e d i s p u t e I s a q u e s t i o n o f l a w , t h e 

http://eDait.ir.ital
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s u b m i s s i o n o f l e g a l a r e t u m o n t e b y t h e p a r t i e s , i t never i n v o l v e s 

t h e f o u r t h , w h i c h i s r s n l n c s b y a.: i l n i s t r a t l v e a c t i o n , t h e c h a r a c t ­

e r o f w h i c h i s ' e t e r m i n e d b y t h e m i n i s t e r ' s f r e e c h o i c e . 

T h e C o m m i t t e e c i t - . a a s a o e r f c o t e x a m p l e o f a. q u a a l - J u a 1 -

o i a l j p c i s l o n , a ;' l s - i u t e b e t w e e n mo. l e a l o f f i c e r s o f h e a l t h w h i c h I s 

r e f e r r e t o t h e ' . ' i n i s t c r f o r a i e c i s i o n . -t'ro o o s l t i o n s I . a n P . 

o f t h e t e f l n i t l o n m u s t b e a c o l l e d , 1 . e . th«_ " i n i s t e r m u s t g i v e 

b o t h " o a r t i e e " a n o n o o r t u n i t y t o o r e s e n t t h e i r c a s e , a n - m u s t 

a s c e r t a i n t h e f a c t s b y e v i d e n c e a d " u c c d r b y t h e m . T h e M i n i s t e r 

tVi e n a r r l v ^ o s t ( a d e c i s i o n on g r o u n f l a o f p o l i c y a n d e x p e d i e n c y . 

M r . Gor o n t a ' r e n t h e t e r m " q u a s l - J u i c l a . 1 ' a s a o o l y l n g 

t o t h o e c i B l o n s o f t h o s e " a d m i n i s t r a t i v e t r i m n a l a w h o s e p i - o -

c e - : u r e r p s e m b i ° a a c o u r t , q u a <51- J u d i c i a l ' " b e i n g s t a t e . " , t o m e a n 

n o t e x a c t l y J u d i c i a l " , en 0 h e c o n t i n u e s by c o n d e m n i n g t h e t e r m 

a s n o t o n l y v a g u e b u t m i s i e a i n g , i n t h a t i t s u ^ e s t s t h a t t h e 

r e s e t i r i l a n c s B ->otweon Ju i c l a l an a m i n i s t r a t i v e t r i b u n a l s w h e n 

t h e i r o r o c e d u r e i s s i m i l a r , o u t w e l £ . ' S t h e i r d i f f e r e n c e s ; I n o t h e r 

w o r d s , t h a t t h e " l n c 1 e n t a l o u t w e i g h s t h e e s s e n t i a l ' . 

F i r s t l y , t h e w r i t e r T o l l e v o s t h a t a s u r v e y o f t b e c a s e s 

I n l c a t ^ B c o n c l u s i v e l y t h a t o. much w i e r . . e f i n l t i o n m u s t b e a d o o -

t e d t h a n t h a t 1 0 3 3 - »y t h e C o m m i t t e e o n M i n i s t e r s ' P o w e r s . T h e 

c o u r t s , ^ y c l a s s i f y i n g a f u n c t i o n a s q u a s i - J u i c i a l , a c k n o w l e d g e 

t h a t t h e f u n c t i o n l a n o t J u d i c i a l . w h i c h w o u l - o e t h e i r l o g i c a l 

J u s t i f i c a t i o n f o r i n t e r f e r e n c e , a n . c o r i c e . e t h a t t h e f u n o & l o n I s 

a c t u a l l y a d m i n i s t r a t i v e . r3y c l a s s i f y i n g t h o f u n c t i o n a s q u a s i -

J u l c i ^ l t h e y o r e n e r e l y s a y i n g , t h a t t l i e o u r - t i o u l a r s u b j e c t -

m a t t e r -which i s r e - a l l y a ralnistrat i v e , oo a f f e c t s t""o r i g h t s a n v 

l i a b i l i t i e s of t h e s u b j e c t , i n t e r f e r i n g tolth t h e e n j o y m e n t o f h i s 

o t i o o e r t y , e t c , t h a t t h o b o . y i o u n . e r a " u t y t o t t o t J u - i c i a l L y ' , 

o r t h a t t h e f u n c t i o n i s " q u a s i - J u - I c l a l " , 4 r t h a t i t m u s t a c t 

I n a ,] J u I c i a l c a o a c i t y . C o n s e q u e n t l y , t h e b o y m u s t 0 0 s e r v e 

t h e r u l e s o f n a t u r a l J u s t i c e , i . e . i t m u s t g i v e n o t i c e , a f a i r 

h e a r i n g , a c t I m o a r t l a l l y , p e r h a o s a l l o w ' ' c r o s s - e x a m i n a t i o n a n 1 

p r o u c t i o n o f o c u m e n t s -

As a r e s u l t , i s s u e m u s t b e t a k e n w i t h M r . G o r o n ' s 

c o n t e n t i o n t h a t t h e r t e r m I m p l i e s t h a t p r o c e d u r a l s i m i l a r i t i e s 

o u t w e i g h e s n e n t l a l - l f f e r e n o e s . T h a c o u r t , o e B n o t l o o k a t t h e 

p r o c e d u r e o f t h e t r i b u n a l , b u t , h a v i n g e x a m i n e e t b e n a t u r e o f t h e 
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subjectt'-m.-ttor with %/hich tho tribunal In dealing, ascribes cer­

tain, procedural requirements to the tribunal, having ntated that 

it must act Judicially, or 1 B acting In a quasi—Judicial c paoity. 

Dicey gowe utterance to tho principle in commenting upon 

the Rice and -̂ -rlldge Cases, in 3I hQH, " a government department, 

when It exercises Judicial or quasi—Judicial Jurisdiction under a 

statute, le bound to ' ct with Judicial fairneeo and equity, but is 

not In iny way bound to follow tho rules of procedure which -ore— 

v?il in Hngllsh courts." 

The principle was authoritatively enunciated by Lord 

Loroburn in tlie Hlce Case, "...what comas for determination...will, 

I IJUPT-IOSO, usually be of an aclrninistrativa 'tnd...I need not add that 

thoy muot act in full faith ».nrl fairly listen to both <3ldoa for thst 

i& tho duty lying m^on everyone who deoldor, anything." h'o find tho 

same 1 nguat-o used by At kin c 'L J in h. v. 1^ octrlo Commissioners, 

"....wherever any body of persona hnvln;1 le;*-! authority to dotormlno 

questions affeotl . tlio righto of subjectn and having the duty to 

aot Judlci illv, acta In. 0x00*3:3 of their legal authority...." 

In tho Etrington Case in I931!-, we find the Kngllcgh Court 

of A peal stating that, as soon as a property—owner had raised objec­

tions to a cl*barnnoq order, tho HI ulster load ceased to be acting 

administratively and was thereafter acting "quasi—Judicially". The 

fuaotluus of tho .ilnintor had not changed, but now, after tho object­

ion j.rad been registered, he muot tr.:proiae the PI a mo funotionrc in a 

different way, i.e. quasi— Judicial! y, and O B , must accord, a fair 

hearing, oto. 

Tlio tondormy of a court, colzod with a particularly meri­

torious aprlioatlon, to ascribe to the tribunal tho neootisity of 

acting quasi—Judicially, is well exemplified recently in Ontario in 

He Brown and the Rentals Administrator* Here, the Court of Appeal. 

classified the powers of the Rentals Administrator as purely adminis­

trative.. Three years later, tho same court, faced with a hard case, 

( Cox v. Vllleman), ol&ssiflod the functions as "quasi—Judicial", 

stating, 7̂  the Court of Rentals Appeals, performing the same functions 
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a s th ,e R e n t a l s A m l n l s t r a t o r a t a h i g h e r l e v e l , w h i l e n o t a n 

i n f e r i o r c o u r t i n t h e s t r i c t s e n s e of t h e wor- ' , was o n e w h i c h was 

r e q u i r e , t o 1 i s o h a r g e q u a s i - J u t . I c i a l f u n c t i o n s , a n , was t h e r e f o r e 

a m e n a b l e t o r e v i e w . 

I n S t . J o h n v . F r a s e r , t h e - u o r e m e C o u r t o f 3 .G . founo 

t h a t t h e C e n t a l s A d m i n i s t r a t o r s e t u o u n - e r t h e s t a t u t e o f t h a t 

p r o v i n c e was a c t i n g a _ m i n i s t r a t l v e l y , b u t was u n > e r a c o m p u l s i o n 

t o a c t Ju l c i a l l y . i . e . f a i r l y an t I m o a r t i a l l y . 

The Bame f i n I n g was ma e i n r e s o e c t t o t b e Combines 

C o m m i s s i o n e r i n I m o e r l a l T o b a c c o v . M c G r e g o r I n 1939 , i . e . h e 

w a s j a c t l n g a m i n i s t r a t l v e l y n ) t Ju i c i a l l y , t h e i n v e s t i g a t i o n 

u n e r r e v i e w b e i n g a n i n t e r i m m e a s u r e o n l y wh ich ooul_ n o t I -

r e f i t l y a f f e c t r i g h t s . 3ut even h e r e , w h e r e r i g h t s w e r e n o t d i ­

r e c t l y a f f e c t e o , t h e C o u r t h e l - t h a t t h e C o m m i s s i o n e r was un e r 

a - u t y t o a c t Ju i c i a l l y . 

The comments of t h e M a s t e r o f t h e H o l l s In t r ie r e c e n t 

"English i e c l s l o n of Roo inson a n o t h e r s v . M l n l s t e r ^ o f Town an 

C i t y P l a n n i n g a r e e n l i g h t e n i n g when r e a . w i t t h e two e c i s i o n s 

r e l a t e a b o v e . The MR s t a t e t h a t b e I n o t i s o u t e t h a t t h e 

M i n i s t e r must a c t on q u a s i - J u i c l p l p r l n c i o l e s w h i l e con u c t l n g 

a o u b l i c e n q u i r y u n e r t b e Town a n . C i t y P l a n n i n g A o t . Bu t t h a t 

was n o t t h e s me t h i n g as Bay ing t h a t t h e e x e c u t i v e e c l s l o n I t s ­

e l f mus t oe q u a s i - J u i c i a l . The e n q u i r y o e i n c o n l y a s t e p t o w a r s 

e c l s l o n , any a r c u - e n t i s I n v a l 1 w h i c h a f f i r m s t h a t t h e c o u r t s 

o a n c o n t r o l e x e c u t i v e e c i s i o n s t o make t h e o r . e r by o p n s i . e r i n g 

t h e quan tum of e v l e n c e a t t h e e n q u i r y . T h i s woul oe t o t r e a t t h e 

e x e c u t i v e e c i s l o n a s t h o u g h i t w e r e a Ju. i c l a l e c i s l o n . T h e r e i s 

l i t t l e i n I c a t l o n t h t t h i s e c i s l o n w i l l r e c e i v e musch r e c o g n i t i o n 
r 

oy Cana I a n c o u r t s . .. 

i h e n e x a m i n i n g t h e c a s e s i n t h e f o l l o w i n g gagk' iof i , i t 

w i l l be n o t e J t h a t , i n t b e m a j o r i t y of c a s e s w h e r e t h e c o u r t s p e a k s 

pf t h e c u r i a l f u n c t i o n a s J u d i c i a l , i t woul-i ^be? more a c c u r a t e t o 

h a v e t e r m e J t h e f u n c t i o n , " q u a s i - J U J I c l a l " . 



DEVELOPMENT OF THE CASES SCI) ^ " 

I. 172-y-iqii 

No proposition lh our field of study has a more venerable 

antiquity than that anybody determining any question affecting rights 

or property, must accord a hearing. 

Mr. Tennant, in his able article "Administrative Finality" 

in the I92g Can.Bar Rev. ^9&, considers that Canel v. Child Is the 

"earliest considered ..case in which an English court of law placed Its 

restraining influence upon an administrative agency." 

However, even before the Caoel Case, we find, In I723, one, 

Rlohard Bentley, applying for a mandamus ordering the restoration of 

his academic degrees of which he had been deprived by the University of 

Cambridge. A court held in" I7I8 " according to the usage of the Uni­

versity" before the then Vice Chancellor, a member of the University 

levied a .plaint in debt for £M-I. 6s. against the said Richard Bontley, 

"and pnayed process" against hlm.y Bentley having contested the legality 

of the process bidding him appear at the next court, the next court 

considered a deposition from the beadl^y who had attempted to eerve 

process, and thereupon suspended Bentley in absentia for contempt, ab 

omni gradu susoepto. Subsequently, at a University Congregation, the 

Vice Chancellor stated that the degrees could not be restored as Bent­

ley had not yet submitted himself to the University. 

Mr. Justice Portesque ruled that the University was a 

corporation by prescription, and, a/§ such, was subject to the court's 

Jurisdiction, and must shew the removal to be for reasonable cause. He 

then declared that the process had been illegal, and finally delivered 

himself or the famous remarks, "Besides* the objection for w m t of 

notice can never be got over. The laws of God and man both give the 

party an opportunity to make his defence, if he has any. I remember 

to have heard It observed by a very learned man upon such an occasion, 

that even God himself did not pass Judgment upon Adam, before he was 

called upon to make his defence. Adam (said God) where art thou? Hast 

thou not eaten of the tree, whereof I commanded thee, that thou shotxldflt 
1 1 1 1 

XT) The decision to list selected oases chronologically was one that 
has not been -lightly taken. It leads, to inevitable overlapping, in thai 

• many of the deolsons referred to, appear, sometines at length under 
subsequent specific heads. The oases have been selected with some care 
to point up the Introduction of new concept" and curial methods of 
approaoh. It further points up, as no other system could, the Inadequi 
of the entire approaoh of hte courts to the problem. 
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not est7 An the saaie question vva >ut to 1 ve also. / (The King DV 

the Untveraity of Camori.ge 93 ~H 693). 

Tho failure to give notiots was ht-1- fatal , ce contra­

vening natural Justice, an. mancamus issue or ering t e Univer­

sity to restore the egrees. The case is <i simple one. eot Juris-

lction was veate in a special University oo y. rha function was ̂ _^^ 

obviously Ju iclal on any consi eration. Necessity for- ue notice 

Is a vi tal osrt of any Judicial orocess. I t is quest Ionsole whether 

the court has to soeak In terms of natural justice at a l l . 

CD 

In 183?, the case of Gaoel v. Child vae ..eoi;o In the 

Court of rxchequpf. A statute of George I I I pro v4 . e that "wnen-

ev»- it shall iniear to the satisfaction of any lahoo, either of 

hl*3 own know"! e ct or unon orojf by aff l .avi t l a l jcfote him 

that ?;j"tnln run Itlons exist , he may or-er tht; vicar of a certain 

oari sh t i Tv-ii/iate an aa'-iatant In efault of wuich the oiahoi may 

ano in t t1" (•• ' s ' 1 i tant hir>solf.' Ihe statute was silent ast o the 

OJOC; Ui - > • - foil owe in Issuing such an or or. The <. ishoo, our— 

suant t th _ statute, ma e an or er to the vicar , the Reveren Caoel, 

to an-oolnt an assistant without granting a hearing* to Gaoel. Gaoel 

refuse . The is^on thereupon amointe. an assistant, v.hen the vicar 

refuse to oay t ve ass i s tan t ' s salary, the .Is-oo thereupon or ere 

the assistant to s^quootrc certain oarlsh orooerty, which was -uly 

one. Next, th - vicar rou trht an assumosit fur recuve y of the ore -

perty an auccre o . Lor Lyn hurst state in Ju gement, o.57I, 

"There is an luthorlty civen oy the Act of Parliament for a maun i t ion, 

an tht question Is whether that authority, wit.hin tbe meaning an., 

spir i t of the Act, as oeen prooeriy pursue. , I am of tlie opinion,, 

th&t i t has not.' Ho quoteB the statute, 'whenever it may acnear to 

the ia'uo either upon affi avit or1 of hie own knowl e . ge . . ^es not 

this imaort enquiry, an a Ju geroent as a result of that *.«-"• '>ry? He 

is to form h i-s Ju gment; i t Is to aone^r t 

heforehim, on the one si e, without hearin 

whom the charge) of neel lgence < Is oreferre . . . " That he Is to o-me to 

that conclusion without -*ivlng th,̂  other -arty an ooaortunity of meet­

ing the afi'i avits by contrary aft'l avlta, an without .>elns- hear i in 

his own efenoe. . .without caving an oo~ortunity of b«-* "none 

i t aooears to me as a necessary conscience, th \ 
procee B on bis own knowle ge, the same course iv -,- c ^^ 

" • •- - / ' -b 
/- * -w -j'y^^l) i ^ " 
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i s n e c e s s a r y ; b e c a u s e a w a r t y n s s n r i g } i t t o be lor. yl f o r t h ? p u r -

n o s e o f o x ' l n i n i n g h i p " o n d u o t , lie Ii"3 - r l ( - ,h t t o c a l l w i t n e s s e s , 

e t c i t i s a g a i n s t e v e r y n r i n c l ^ l e o f l u c t ' i c e t . i >. t h e Judge.nont 

s h o u l d be o r o n o u n c e d , n o t on1 y w i t h o u t c ' v b " - ni- i a oh ' .nee t o a d d u c e 

e v i d e n c e , b u t w i t h o u t g i v i n r hi n n o t i c e of 1.h^ i a t f n t i o a t o ' - r o c e e d 

t o n r o n o u n c e t h e J u d g e m e n t . " 

T h e r e l a no d o u b t h e r e t h ^ t t h e ^ipho'-> w.*< " ^n f-'drii 1> i . r a c i v e 

t r i b u n a l ac t in** a d m i n i s t r a t i v e l y / . H e r e , r c e n t u r y b~foi*c t h e c o u r t s 

b e g i n t o d i f f e r e n t i a t e b e t w e e n t h e r i t r e o f ' i m o t l o n ^ , "n f i nd t h e 

c o u r t d e i l n i a g t h e e x t e n t t o , , h l ch I t w i n l a t e r f ^ r e i r wn t <u»e 

a c t u a l l y o u r e l y a d m l n i s t r a t i ve a f f a i r . .J*-. Id tar- c o u r t "LIIW Miaiuiainus 

i s f ao lemn c a l l u~ion t h e J3i*3ho -> t o a d o o t bhe r e q i ' i - u tp e "•• P of d u l y 

i n f o r m i n g h i s c o n s c i e n c e . " ' An a q u e s t i o n of s t r . b a t e I n t e r p r e t a t i o n , 

t h e c o u r t c o u l d r e a d i l 1 ' a v n i l i t s e l f of t h o o l d ^ u l e lire.o I P J by o u r l a l 
o 

s o l i c i t u d e f o r t h e r i g h t s of t h e s u b j e c t , t h a t t h e r e I s a p r e s u m p t i o n 

a g a i n s t P a r l i a m e n t i n t e n d i n g by p t a t u t o t o d e o r l v e t h e nubJ>-»ot o f h i s 

common l a w r i g h t s . T h e r e i s ,/6f c o u r s e , a - p r i o r r u l e of i n t e r p r e t a t i o n 

t h a t w o r d s mus t be g i v e n t h e i r l o g ; i e r - l , l i b e r a l rue n l n f I H . I P P : t h e r e I s 

a m b i g u i t y . I s t h e r e any r e a l a m b i g u i t y I n t h e p r o v i s i o n t h t t h e " B i ­

shop jay d e c i d e on h i s own kno l e d g e Z " V/e f i n d h e r e e s o l i c i t u d e f o r 

common l a w r i g h t s t h e t w i l l form r>s»rt o f t h e i n t e g r a l m - t r - i x of t h e l a w 

and one t h e t w i l l p e r s i s t w i t h e s t o n i s h i n g v i g o u r , t o be c h e c k e d , i f 

a t a l l , by t h e q u i t e r e c e n t r e a l i s a t i o n t h a t " a r l i f nent**ry i n t e n t i s 

s o m e t i m e s d e r o g a t o r y of o r rbva te r i g h t s i n f a v o u r of c o l l e c t i v e r i g h t s . 

Reg . v J u s t i c e s o f M o n t g o m e r y s h i r e wan an a n i] i c t l o n f o r 

manilimua t o t h e J u s t i c e s o f .1, comraendlna: them t o h e a r an a p p e a l f rom 

t h e C h u r c h w a r d e n s of L . , a g a i n s t an o r l e r o f two l u s t i e r * ? for* t h e re— 

mov-1 o f a n a u n e r f a m i l y I n t o t h e W c o u n t y . The a n n e a l from t h e o r d e r 

h a d b e e n g i v e n on I'M- d a y s ' n o t i c e t o t h e C o u r t o f ' \ r r t e r 3 p - I o n s , 

i n s t e a d of Pf d a y s a e was r e q u i r e d by t h e R u l e s o f ' ' r ^ c t l c e o f t h e QS. 

The C o u r t h a d r e f u s e d t o h e a r t h e a r n e n l . The q u e s t i o n a t b a r was 

w h e t h e r t h e r u l e s of p r a c t i c e o f t h e QiS were so u n r e a s o n a b l e t h a t t h e 

c o u r t s h o u l d I n t e r f e r e t o compel them t o a l t e r t h e i r p r a o t l v e . H o l d , t h e 

Q,B a r e J u d g o s o f t h e i r own r u l e s o f p r a c t i c e a n d t h e o o u r t ' w i l l n o t 

^ - [ : •• ^ L, / / 7 
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I n t e r f e r e u r l e s e t h e r u l e s on w h i c h t h e y a c t e d a r& e o u n r e a s o n s b l e 

a& t o b e i l l e g a l " . T n i s Lvo l f i f e t . s l o i f=; c ; r i e , o f *lcci^- ' .• >ns» o f t h i s 

k i n d , e . g . t l i " - J u c t l o e o o f ' • l l t h i i i r e " , t l i e J u s t i c e s " o f - o n n i o u t h s h i r e , 

t h e J u s t i c e s o f b*ar.oa u h l r e , e t c . Cz-r\ ?• "i 'ult r e ^ r u t i r r - s e p b i e a a t o 

b e r.1 l e g a l ? I f H O , a n o b v i o u ' j o a i ' t e b l a n c h e e ^ A r i t s f o r c u r i a l I n t e r — 

f e r t r i o f t . " I l l e g a l " . . .us t r a r e l y be. s s c e r t . ^ i n e d age I n s t an o l i j e c t i v e 

s t a n d a r d ; '' u n r a.- co •->- b l e " 1 -± a e u b j e e t i v u c o n c e r t , u l t h o u g h l r . c e r t a i n 

c o n t e x t s , • c e r t a i n ^ t . - g e may be r . t j sc i ied w h o r e '' u n r e u oo nc bll e " :*>lgbt 

be e n e r a l l y ' . c ce . - t eO . an sy i ionyr . 'nus w i t h r v i o l a t i o n o f n a t u r a l j u s t i c e " 

The q u e s t i o n o f r e son 1 b l e a t - ac I.- u v l l y 'o - . e - t o ^ t ^ b j -va; u." ?.flw, 

a n d p e c u l i a r l y e u s c e j - t l ' o l e t o I ' e v i e v on blia t , .-" (.• n t ; V v o v c r , ^ s we 

h a v e s e e n . , i ' ^v . l i ^ .ne . ' t t f r e q u e n t l y '.-ike:' i t i - , «=' ~> t>: t >*',; .. . ,un-1..- . J u d g e s 

o f r o - s o n - b l f i i f j o g . 

I n T g ^ O , t n e j J i a h u r Of " . ' o r c o s ^ u r oi-rlv -yd r e -U •_ J t i ' a t i o n a g c i l n s t 

t h e o r o f l c G end e m o l u m e n t s o f a c e r t a i n v i c a r a g e v i i a r j i t ;- - ^f,-ti*ed t o 

t h e " - i p h o o t h a t t h e v i c t r h«*d n o t e B t a b l i p . i i c J . bono. T i d e j ' e -: L d e n o e I n 

b i s ' ' d a m p , u n c o n f o r t a b l e , h o l e o f a y . l c c r - : . g e , " ' . . i c h u u t o b t a i n i n g h i s , 

( t h e B i n h o p ' p ) w r m i s E l o n . ' A l t h o u g h , sc t io rc l i r . , i , t o t h e s t a t u t e ( s .^M-

f I - r . d <t V i c t . e . l o G ) , t h e f a c e o f d i s o b e d i e n c e o r a ' s . j r c e i s nopa— 

r e n t l v made a c o n d i t i o n p r e c e d e n t bo t h e p o v / e r o f = = m e s f c r a t l o n , i t i s 

c l e a r f r o m t h e c o n t e x t c u a i c a e a d j u d . i c i - . t V e n of t h a t f ^ c t by t n e B i s h o p 

1 B a l l t h a t I B r e q u i r e d . . . I f t h e n , t h e u iBh.07 C.ecLCiM< l a clue c o u r s e 

t h a t e i t t i e r e v e n t n ->s h a n n e n e d , t i r e U r u t a of i/ivj f a c t con* vou^r - b e a ' 

m.- t tex* o i ' e n q u i r y for* a J u r y ( c o u r t ) . . . T h e h i 10 t l . e . i , i c ' d u g J u d i ­

c i a l l y I n t h i s r e s p e c t , t h e a?.ln ^ u e ^ b l o i i s •- he I'.xes. . . , h i s c e - a e s t r a -

t i o n . . . i * 3 s i r t m l y I n t r i e - l a t . i r e o f d i s t r e s s t > com - '1 7 . -ji<t i c e , o r 

a l t o g e t h e r , i n -ooenam ( p e n a l t y ) f o r o r e v l o u o n o - . - r c i ^ h i M O . . . I ' I t i s 

t h e l a t t e r , t h e H i n h o a o u g h t tc h a v e g i v e a t h o l r .ou. i iburib . . .v • o r t u n i t y 

t o b e h e r r c l b e f o r e i t yrt-e I s s u e d ; f o r n o p r o p o s i t i o n io-.n '<>K . . tore c l e a r l 

e s t a b l i s h e d t h a n t h a t a cr*<n\op.nriot i n c u r - t r ie l o ; , ; . j f l i t o r i - i o r i - r o p e r t 

f o r a n o f f e n c e b y a J u d i c i a l u r o u e e d i n g u n t i l no l i a s h a a v f t i i r oopor— 

t u n i r y t o f a n s w e r i n g t h e c h a r g e a g a i n s t h i m , u n l e s s i n d e e d , t h e l e g i s ­

l a t u r e h a s e x p r o E c l y , o r I m p l i e d l y g i v e n a n & u t n o i - i t y t o a c t w l t n o u t 

t h a t n e c e s s a r y p r e l i m i n a r y . \ r-Che c o u i - t r « r e r r u d t j G a o e l v . C h i l d w h e r e 

t h e s t a t u t e a u t h o r i z e d t h e 'o i shor ; t o ' p r o c e e d o f h i s own K n o w l e d g e , y e t 

t h e e o r o r e s s p r o v i s i o n s d i d n o x v > r e \ a l l . H e r e , t h e r e w-.s d e f i n i t e l y n o 
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" s t r i n g e n t an a r b i t r a r y " t h a t t h e c o u r t " w i l l be s low t o h o l a 

t h a t t h e y o v e r r i d e t h a t s o u n an u n i v e r s a l l y a o o l i o s b l e p r i n c l o l e 

of n a t u r a l J u s t i c e t h a t no man s h a l l b e conoemne e i t h e r i n o e r s o n 

o r i n o r o o e r t y w i t h o u t h a v i n g a n o o n o r t u n l t y of b e i n g h e a r I n h i s 

own e f enc e . " 

H e r e , 3 y l e s J ha a c h a r a c t e r i z e - t he f u n c t i o n a s J u - I c l a l . 

T h e r e I s no - . i s o u t e b e t w e e n p a r t i e s , of c o u r s e , t h e t r i b u n a l i t s e l f 

b e i n g t h e o n l y o o s s l b l e o t h e r o a r t y , b e a i - e s C o o o e r , an- a " d i s p u t e " 

b e t w e e n a o a r t y a n t h e t r i b u n a l I t s e l f i s o f c o u B s e , u n t h i n k a b l e . 

Tbe c o u r t o e s n o t a o o e a r t o r e l y on t h e t r i b u n a l ' s a c t i n g J u , i c i a l l y 

t o J u s t i f y I n t e r f e r e n c e , a s we h a v e f o u n * y l e s , J . s t a t i n g t h a t 

n o t i c e mus t be g i v e n , even I f t b e t r i b u n a l was a c t i n g m i n i s t e r i a l l y . 

A f t e r t h e e c l s l o n t o c u l l t h e h o u s e own h a b e e n a r r i v e a t , t h e 

t r i b u n a l was i n ee a c t i n g m i n i s t e r i a l l y , b u t h e r e t h e r e was a 

s t a t u t o r y r e q u i r e m e n t t o g i v e n o t i c e , w h i c h t h e Boar f a i l e t o o b ­

s e r v e . As a q u e s t i o n o f s t a t u t o r y i n t e r o r e t a t i o n , t h e c o u r t ' s 

r u l i n g t h a t n o t i c e of t h e h e a r i n g was n e c e s s a i y , was p r o b a o l y wrong . 

S o e o l f i o m e n t i o n of n o t i c e I n r e s o e c t t o t h e o r e r woul c l e a r l y 

I n i o a t e l e g i s l a t i v e i n t e n t to o r e c l u e I t i n t h e c a s e of t h e h e a r i n g 

w h e r e t h e s t a t u t e was s i l e n t . ( I ) 

On 1 0 t h . S e o t e m e b e r , 1 8 8 7 , a o u o l l c a n , one W i l l i a m Re -

c. i n g , u l y on l i e t o t h e ' l i c e n c i n g J u s t i c e s of K e n a l l l v i s l o n of 

V /e s tmore l an f o r t h e r e n e w a l o f h i s l i c e n c e , was r e f u s e d . S h a r p , t h e 

owner of t h e i n n i n q u e s t i o n , a o o e a l l e c t o t h e Q u a r t e r S e s s i o n s , c o n -

t e n l n g t h a t , on s n a o p l l c a t i o n f o r l i c e n c e r e n e w a l un e r t h e L i q u o r 

L i c e n c i n g - A c t , t h e c o u r t c o u i n o t by l aw e n q u i r e I n t o t h e c h a r a c ­

t e r an w a n t s o f t h e n e i g h b o u r h o o . S . I of t h e L l o e n c l n g Act of I 8 2 8 

r e q u i r e s J u s t i c e s t o h o i a g e n e r a l a n n u a l l i c e n c i n g s e s s i o n s an 

t h e y a r e emoowere t o c-rant l i c e n c e s t o such p e r s o n s a s t h e y s h a l l , 

I n t h e e x e r c i s e of t h e i r I s o r e t i o n eem f i t a n p r o p e r . 

( I ) I n I 8 8 5 , i n fte L o c a l Government J o a r ; Tx P a r t e Commiss ione r 
f o r Townsh l p o f K i n g s t o n 16 Lri I r . 1 5 0 , t h e c o u r t r e f u s e p r o h l o l t i o n 
s t a t i n g t h a t " t h e o r o o e e I n g e of t h e t r i o u n a l u n " e r r e v i e w w e r e n e i t h ­
e r " m i n i s t e r i a l n o r Ju i c i a l , , b u t ' q u a s l - l e g i s l a t i c e ' . " The C o u r t o f 
Anoea l a t r r e e , saying- " t h e bo y i n q u e s t i o n . . . h a v i n g b e e n g i v e n l e g i s ­
l a t i v e powers an P a r l i a m e n t h a v i n g e l e g a t e t o Ht a p o r t i o n of . i t s 
p o w e r s , t h e c o u r t . . . . sho 'ul n o t i n t e r f e r e i n s u c h a c a s e . " 

X 
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Mrs. Sharp had. Bj>ent large sums of money on the asfiumntion that the 

licence would be renewed. It was contended that the legislature coui 

never have intended the Justices to exercise so wide a discretion 

over property rights. Lord Halsbury LC stated that the^JLnJustice 

could not be so great as to prevail over the plain language of the „ 

legislature. He then delivered himself of the famous pronouncement 

"an extensive power is confided to the Justices in their capacity 

as justices to be exercised Judicially, and "discretion" means, when 

it is said that something is to be done within the discretion of the 

authorities that that something is to be done according to tlie rules 

of Justice nd r ason, and not acoording to nr&vate opinion, according 

to law and not to humour. It Is to be, not arbitrary, vague and fanci­

ful, but legal and regular, and It must be exercised within the limits 

to which *-.n honest man competent to discharge his office ought to con— 

fine himself. He quoted Reg. "v Boteler. where Justices thought -prooer 

not to interfere or enforce the law because they considered the aot in 

question was unjust in principle. T he Queen's Bench compelled them to 

do the^ ct which nevertheless the statute had said was in their dis— 

cretlon. He referred, too, to Reg. v. Sylvester, where "overseers" 

were reonlred to decide whether nnplicantF were real residents and 

rate—oayers of the parish, and. It was held that they weren't entitled 

to refuse the certificate on th© ground that there were too many ale­

houses on that the beer was not required." It is contended that had 

the rules for assessing the nature of the tribunalUs function been 

evolved at the time of this decision, the dicta would probably not have 

been voiced.. In Reg. v. Sylvester, the Justices were guided by the ob-

Jectlve .standard of the statute, being restricted thereby to certain 

considerations as to qualifications, which statutory requirement they 

exceeded, resting their finding on ot^er grounds. This was a clear 

'case of excess of Jurisdiction, and were accordingly amenable to cur­

ial interference. In Reg. v.Boteler, Justices were authorized by sta— 

tute to issue a distress warrant If they shall think fit. There is no o 

Jectlve standard here, and It.is contended that an absolute discretion 

was granted, administrative In nature. A court would not then be Jus­

tified in examining the nature of the Justices' refusal to exercise 

their discretion in one way or another. 

© 
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There woul seem to be little oubt bowever that the Lord Chan-
\ 

cellorrested his decision on statute Interpretation , although even 

on tneee grounds there might be cons ldera<ole quarrel with the Jud gem-

men t. It is-difficult to Justify an Interoretation of a statute 
a. 

g r a n t i n g a d i s c r e t i o n t o p e r s o n s whom t b e t r i b u n a l 'oeem f i t and p r o ­

p e r " , a s g i v i n g a D i s c r e t i o n t o d e c i d e on " t h e n e e d s of t h e n e i g h ­

b o u r h o o d . ' F u t t h e r , Lore H a l i s b u t y s o e a k s v e r y l o o s e l y of t h e n e c e s s i ­

t y f o r e x e r c i s i n g a l i c e n c i n g d i s c r e t i o n " a o - o r o i n g t o l a w " . He c o u l d 

n o t hfjve i n t e n - ed t h a t t h e J u s t i c e s k e e o t r a c k of t h e i r e c i s i o n s am. 

a c t u n . e r a n o i l l g a t l o n o f a o o l y l n g them i n t h e f u t u r e u n d e r s u b s t a n t ­

i a l l y s i m i l a r c i r c u m s t a n c e s . H i s p ronouncemen t I s c l a r i f l e o e r h s o s 

by h i s f u r t h e r s t a t e m e n t t h a t t h e l s c r e t i o n must be e x e r c i s e r 

Ju i I c i a l l y , I . e . a c c o r d i n g t o r e a s o n , e t c . Tbe LC, h o w e u e r , t o o k t h e 

f u n c t i o n t o oe J u i I c i a l , a c c o r : I n g t o M Gordon , i n c o n t r a s t t o t h e 

o t h e r l a w l o r e . Gor on i n s i s t s t h a t h e was i n f a o t q u o t i n g t h e 

e x p r e s s wor - s o f L o r K a n s f i e l i n R. v V i l l e s , who was s o e a k i n g 

s t r i c t l y o f t h e p u r e J u d i c i a l f u n o t l o n . I f he d 1 ' , h e w a s b e i n g i n ­

c o n s i s t e n t i n t h a t he h a . a o o l l e - i t h e . i c t a I n r e s o e o t t o a l s c r e t i o n 

w h i c h he h a . p r e v i o u s l y c h a r a c t e r i z e d i n t h e b r o a d e s t t e r m s , t h a t of 

l i c e n c i n g . ( ) l ' / - ' • - - " ' ' ~ / ' t • - . - . J 

The f i r s t o c o a s d o n t h a t t h e w r i t e r can f i n ' w h e r e t h e c o u r t 

r e f e r r e t o t h e f u n c t i o n of a t r i b u n a l a s a d m i n i s t r a t i v e wes t h e 

. \ oya l Aquar ium v . Pa rkman , 61 LJQ,i 4 0 9 , I n w h i c h a m e e t i n g o f t h e 

Lon on Coun ty C o u n c ' l h e l . f o r t h e p u r p o s e of h e a r i n g a o o i l c a t i o n s 

f a r m u s i c a n a n o i n e l i c e n c e s was h e l t o be a m i n i s t r a t I v e an n o t 

Ju i c i a l . A c c o r l n g l y , a s t a t ment o f a member of t h e t r i b u n a l t h a t t h e 

a o o l i c a n t gave a n I n e c e n t p e r f o r m a n c e , was h e l n o t t o oe p r i v i l e g e d 

I n e f e n i n g a d e f a m a t i o n s u i t . L o r T : a l i s b t . r y , I n a s s e s s i n g t h e 

f u n c t i o n s of a l i c e n c i n g j o a r of J u s t i c e s , a g r e e d t h a t t h e y b i d n o t 

a o o e a r t o come u n d e r t he d e s c r l o t i o n o f a c o u r t . "V'bere J u s t i c e s a r e 

a c t i n g a s a c o u r t of a n y s o r t , t h e y must p r o c e e d a c c o r d i n g t o t h e r e ­

g u l a r r u l p s a n o l i c a b l e t o a l l o o u r t s of J u s t i c e , Lut I n r e s o e c t of a n 

a o o l i c a t i o n f o r a l i c e n c e . . . t ey m a y . . . r c e i v e r e p r e s e n t a t i o n s n o t on 

o a t h . T h e i r m e e t i n g s must be o u o l l c . " He goes on t o say t h a t Lord 

Kenyon , i n 1790 ( 3 . v . o w n e y ) , h e l o a l i c e n c e bao b e c a u s e i t was 

g r a n t e d a t a o r i v a t e m e e t i n g mot u p o n t h e o r l n c l p l e t h a t a l l c o u r t s 
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ni'.iist * * . M ; ; bub; n - ^ n t t e gT*o UT! t h « " *?t; t . u t o J i / ' e o t e d i t . I n t x i i s 

c >r . , n-. • 1 s t i i - c t l o r T ~ 3 n - ' c e ^ s a r y b e t w e e n ,- d v . x n i s t r a t i vc a n d Judi— 

c l s." , "."</ -"j-t.-1*; * 3 a th,-. t r o ^ l o w l i p l h e r j u b t l o a . s s i t t i n g i> s a 

1 1 - " r b i bo ••" ,/;:ve ** " - ,c i - . ' t " •• •'• t l u • t h e " ' l e an ing o f t n e Summary 

J i 1 i , i H ' " L " , t i o r i '.r,!;, ao o t<- I r t : > r 'I '.n^ - r i v t ' i c r a n ro]>eaL l a y u n d e r 

B . , ' I • ' th*: i ~ t . I t h-i-1 b r ^ n C'- .ntwn' lcd f o r ihe r e s p o n d e n t s t n a t a n 

c l Jor t i-f t • l b " " i t»e -vui .. co ' i - i \ ? J . i i . ! i i . o r i-vf o r u a n f., t b e r e f u s a l 

. t „ i .- -. . ' i ; . i c * " . o o • 1" .. "u-'l t h ; t " •? c o u r t o... s u i v w r y j u r i s u i o t i o n " 

mi; "J - *.o^y o f 'n r . t ioi: .". o r J u s t i c e s a c t i n g a s s u c h , and. t h a t ohe 

£ u.. 1 , ' I C L - . - a l u j ' ; ' " ; ! t . - t - t i p g a *• s u ' - b I n -,X1 c a c e s o o u r t a , b u t t h a t 

t i c y i-i t hem i n t h i - -Hi- ' " -1 t \ j r r= c-""'i°t'; o f :3 , ,rnniory J u r i s d i c t i o n 

f o r Sh*? • : r , , ' J ; ? o "' c e "••*"•* i n - . rov l - 1 r i s r e g a r d i n g p r o c e d u r e . " eSuch 

c c . : "• u i o a r - ' ^ r , : . - l v c l l d . 
; ,

v f . 9 o f t h e J A b l l c ' - b v ^ V > Act o f I ' ' 7 l l - , i t v.a.u - o r o v i d e d 

t l - t , .i -• -n . r ' . ' . i e s e ' i l J a b l o i " . t h a t i n l T v f u l ' ' I ' - e r t i t i n a O.C a u t l t i u n e 

t ; th , - f . b - l e o:v fHi-iil t .vv.3 o r ;•> c>.,»t'.ie l r . i l h*?'l b e e n m a d e , t r i e u l s n o p 

B I - G U I C . i.*-.-'= zcopz t o w a r d t r i a l of t h e o - ' f a n d e r , " u n l e s s le s h a l l b e 

o f t'n.3 o - . ; i a l - r n , *.• f t o c o .o .a^ldor . l ->' t h e <.uiole c l r c u u - 3 uf jnces o f t h e 

cccc, i n b - r -oc iev l i ' i gF . .^nould n o t be t a k e n on t !n j r e p r o a e n t c l<ii m a , i n 

w h i c h erne, a s c/ael") r l r . t c I n w r i t i n g ; t h e r e a s o n f o r h i s o p i n i o n . . . " 

" b e •< , - l i c a i t r i r r iv.'tMr'MJB c o n t e n d e d t h . i t t a b Vilai ioi ' r . i n i t i w r i t t e n 

r o f u s i l , i\t *\ n o t o o r i r . l d e r a c t iv - l t iv - nt. f a c t c r a , b e d n o t " c o n s i d e r e d t h e 

rr.- 1 r>, t i , ; c r . i .d c - . o r . " " o f tl.< oo ^ . l a . ' . a t . " . . . . - a in , t h e . b i s h o p ' a <?b3e r -

V O I . L J A O • ^ t j j t h e e v i l s o f l i t i g a t i o n nhew 1 hi. t ha n a p r .o. i i . lc ei-orl 

JU, ' i -• . i;,-., . . -It .!! . ' . . : ! : ^ r v v l . c. . " Vhe ' l £ . a o ; 'ha«J a r t i . - w o i s e u h i s 

d l j i . ' v / ^ O i . 1 j u d i e l - 1 n a n i . e r . T h e y n n r i t r i r / o d , '' *"'i"i o <i\ n g .i.i- a a l d . . 

o r LJ. ,-•- r ; i . .bo : ' . i ' i . : r t . a a t V- b h - u g h t . . . t h ' t t b e . n t - . v , i l " , o h l e v o u 3 

aaicl I h a t u"> * r - o c e d l i u - ' ^ a h o u l - l <-• v?v bo "br.-vn, / i t u n t t - r i t . ' " o n a n 

u.-a-j" o.", :,o i; T d i n c . r o t . l o u I J . ^ n o e n« r*n". -s a r-1 a l l 1 h a JJ . ••*• ' . n v r i a r ) . l o r d 

bit"1. I '.iuv. -I". o n \ r o : ; d . - r i th t l i e '"•V'fit u n n t o n t l ' m . "~ ' t l a t o my m i n d o b ­

v i o u s t h a t I f t h e o n l y d l a o r e t l - m lir te.-jcled t o b e v . i n t e d i n t h e B i s h o p 

;rb a ,i '• . - . a r t i c u l ; r " d i s c r e t i o n , tart ' . . Ks t o f-iay, w h e t h e r "the o o m o l a l n t 

v;a.~ f r i " * ) l * > u 3 o r tV._- t t h p r e ' l r . c l b ^ e n f e a l l y some I n f r a c t i o n o f t h e l a w 

i t w o u l d h a v e - b e e n v e r y e a s y t o f i n d , a p p r p r l a t e l a r . ; - a a g e t o g i v e e f f e o t 

t o s u c h a • j r o v i ' j i t m ; b u t t h e l a n g u a g e o f the- l e g l c l a t u r e has : b e e n 

c a r e f u l t o uhow t h a t t h e d i s c r e t i o n ' o f t l i e B i s h o p i e n o t , 
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so f e t t e r e - . ' L o r i r a m w e l l e x o a n e , t h e n I t was s a i d t h a t t h e r e 

was s o m e t h i n g he had ao n s i d e r e d wh ich h e o u g h t n o t t o h a v e c o n s i d e r ­

e d , and s o m e t b ' n g b e bad not w h i c h h e o u g h t t o h a v e , and BO h e had n o t 

c o n s i d e r e d t h e w h o l e c i r c u m s t a n c e s and them o n l y . I t seem*) t o me t h a t 

t h i s I s e q u i v a l e n t t o s a y i n g t h a t h i s o o l n i o n c a n be r e v i e w e d . . . i f a 

man i s t o form an o p i n i o n . . . h e must form i t h i m s e l f on such r e a s o n s 

a m g r o u n d s a s seem goo J t o h i m . " He g o e s on t h c o n c u r i n Reg . v . 

. o t e l e r , s a y i n g t h a t a p r o n o u n c e m e n t t h a t no p r o c e e a i n g s s hou l d be 

t a k e n u m e r t h a Act a t a l l wou la n be I n e f f e c t a c e n l a l of J u r i s r i c t l n . 

The c o u r t s e e n e ' u n a n i m o u s In h o l d i n g t h e n , t b e l a h o p ' s D i s c r e t i o n 

u n f e t t e r e d , s u o j e c t t o t h e *\eg. v . b o t e l e r R u l e . T h i s i s a c l e a r c a s e 

o f a m i n i s t r a t i v e . l s c r e t i o n , w h i c h was a t t a c k e a s u n r e a s o n a b l e . 

T h e r e were no c o n t e n t i o n s t h a t ' n a t u r a l J u s t i c e " b a b e e n s e n l e o , 

o e r s o n a l o r p r o o e r t y r i g h t c o n a l e r a t i o n s w e r e a t a minimum, a m t h e 

c o u r t h a J a c l e a r r o a t o r e f u s i n g i n t e r f e r e n c e . I t waa t r u e t h a t t h e 

s t a t u t e r e q u i r e t b e su rnilesion oy t h e . i s h o o of r e a s o n s i n w r i t i n g 

f o r r e f u s a l t o - o r o s e c u t e . 1 t h i s i n c l o s e l e g i s l a t i v e I n t e n t t o 

make h i s e c i s l o n r e v i e v a o l e ? The c o u r t h e l a g a i n s t t h i s , s t a t i n g 

t h e c o n s t i t u t i o n a l n e c o s s i t y of t h e h i g h e s t c o u r t ( f rom which no 

a o o e a l l a y ) , g i v i n g r e a s o n s f o r J u d g e m e n t . T h i s r e a s o n i s n c r b a p s , 

n o t t o J o e r t l n e n t . The J u . g e s ' r e a s o n s f o r Ju, gemen t" s t a t e t h e l a w , 

h e n c e t h e n e c o s s i t y a f o r t i o r i of t h e i r a i s c l o s u r e by t h e h i g h e s t , ~ 

i . e . t h e mos t a u t h o r i t a t i v e c o u r t s . The l e g i s l a t u r e c o u i n o t h s v e 

h a ' t h i s r e a s o n f o r r e q u i r i n g w r i t t e n r e a s o n s from a n a d m i n i s t r a ­

t i v e t r l ' U n a l . I f t h e e q u i t i e s of t h i s c a s e h a - oeen more c r o s s i n g 

t h e r e i s e v e 1 y r e a s o n t o o e l i e v e t h a t t h e c o u r t woul - h a v e i n . l c a t e d 

s m o l l r e l u c t a n c e i n s e i z i n g uoon t h i s p a r t i c u l a r a s J u s t i f i c a t i o n 

fo i g r a n t i n g t h e r e q u e s t e reme y l However , a s I t i s , t h e r e i s no 

r e a s o n f o r q u a r r e l l i n g w i t h t h e e c i s l o n . ( A l l c r o f t v . Lon on I 8 9 I 

Ex c a r t e H a r r i n g t o n i n v o l v e o t h e d i s c r e t i o n of J u s t i c e s t o 

r e f u s e l i c e n c e s f o r t h e a t r i c a l p e r f o r m a n c e s I n n o n - m e t r o p o l i t a n 

c i t i e s o r b o r o u g h s , u n d e r 6anT 7 V i c t , c . 6 8 s . 5 w h i c h enacted , t h a t 

on a o e r t a i n r e q i s i t l o n by two J u s t i c e s , t b e J u s t i c e s " s h a l l h o i 

a s p e o l a l s e s s i o n f o r g r a n t i n g l i c e n c e s f o r t h e a t r i c a l oe r fo rmaro e s . " 
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Tbe C a r d i f f P h l l a r m o n i e I-'veJc H - l l C o . , u n d e r I T . I b - r r i n f - t o n . a f t e r 

' -great exr^enee , were r e f u s e d P l i c e n c e u n d e r f^c cu b j **. c t - c-1., t n e 

J u s t i c e s a s s i g n i n g no r e n o n s f o r t h e i r e e c J p i r n . ; h i - v l n g t o n iiiivpd 

f o r a mandamus o r d e r i n g t h e J u s t i c e s t o h e : r arid d e t e r m i n e t - c a p o l l — 

c a t i o n f o r <i l i c e n c e c o n t e n d i n g t h r t t h e y h*-d n o t i e r r i ' and d e t e r ­

m i n e d t h e a m p l i c a t i o n a c c o r d i n g t o l a w , a s t h e y had no c l l i c r e i A o n t o 

r e f u s e , a l l t h e s t a t u t o r y c o n d i t i o n * - h a v i n g b e e n criiii l i e d * ' r h . M r . J 

F i e l d , l l e t e n i n g t o a r g u m e n t o f t h o a. l l e a n t o on t h e maadaran a m o t i o n , 

a s k e d i f t h e J u s t i c e s w e r e m e r e l y a c t i n g m i n i s t e r i a l l y , a =« ir.-n m a i n ­

t a i n e d by the a p p l i c a n t , 'fhy rrore feo.islorn osj* lo<"" ' o r b / t ' IM ' . i t ? 

Have i,'ne J u s t i c e s no o o u e r t o r e f u s e l l o e r u s e a , s a v , 1 / v,ker a r e i n ­

a d e q u a t e f i r e e x i t B ? l i u s t t h e y l i c e n c e u n n r f o b u i l d i n g s " 

Kio ld «T. ''You a p n l y f o r o nandr-tnus t o t h a j u s t i c e s t o Hear a n d 

d e t e r m i n e t h e a o p l l o r t l o n . They h o r r d t h e e v i d e n c e , one ctertlded 

a g a i n s t t h e a p p l i c a n t . 

A. "Not a c c o r d i n g t o l a w . 1 ' 

F i e l d J . "How c a n we s e e t h a t ? " 

.- . "They gave no r e a s o n s . " 

F i e l d J . " They were n o t bound t o . " 

J . . " I t d o e s n o t a o o e a r t h a t t h e y have e x e r c i s e d a d i s c r e t i o n . 1 1 

F i e l d J . " How d o e s t h e t a p p e a r ? " 

A . "No e v i d e n c e a p n e a r s t o w a r r a n t s u c h ah e x e r o l s o o f d i s c r e t ­

i o n . . . I t a p p e a l ' s t h a t t h e y a c t e d onl~ r frorfl t h e n o t i o n t h a t one t h e a t r e 

was e n o u g h . " 

F i e l d J "Tl ia t d o e s n o t a p n e a r , b u t I f I t d i d , why s h o u l d t h e y 

n o t c o n s i d e r t h a t ? " 

Tbs mandamus was r e f u s e d , d i s c r e t i o n b e i n ^ I n fe r re t " from t h e 

s t a t u t o r y n e c e s s i t y o f h o l d i n g a s p e c i a l *>esalon, a r d t b e a b s e n c e o f 

w o r d i n g t o t h e e f f e c t t h ^ t t h e J u s t i c e s " *-.hpll g r a n t ' 1 . 

, Tho L i c e n c i n g Act o f 1*369 (32 and 33 V i c t . o .2J) ,did, i n f a c t , 

imno3e r e s t r i c t i o n s on t h e e x e r c i s e o f t h o d i s c r e t i o n of t h e l i c e n c i n g 

J u s t i c e s . A renewal , o f a l i c e n c e of p r o m i s e s w h i c h were i n e x i s t e n c e 

on May I 1 3 6 9 , s h o u l d n o t b e r e f u s e d e:tcer>t on f o u r s p e c i f i e d g r o u n d s ; 

. ( I ) t l>at t h e a p p l i c a n t h a d f a i l ed" t o p r o d u c e s a t i s f a c t o r y e v i d e n c e 

o f c h a r a c t e r ; ( ? ) t h a t t h e h o u s e was d i s o r d e r l y , and. b a d l y c o n d u c t e d ; , 

( 3 ) t l i - t t h e a p p l i c a n t .h'-d prevlr . t i ; . ! , , . b e e n &1ET"\> .->lif l e d ; V-Vj t h a t 

t h e h o u s e was n o t q u a l i f i e d " f o r a l i c e n c e d h o u s e . v 
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i n e on l / . . j u s i a J . ' l i t ' . 1. - - Loa^t -.0. -. 'J ' v "• oee i ' c t w ' o nore 

wf h til*-t iki-j i. *- j ^ i i c . t , . .c . ' ^_ t i ! ; ' c -JC ". f- / t c.c r, ^ r i ,; '">! 

cfi* • . * t e i . . a . i...x .- j t b lw? 3 .. - I jd i i" •• n o c , i ; ..""led tbe 

coui L. o i a j.< J ; J M . c~ .: < CWJ , UL.,-.. t.v „ - ;. - r l J «. "o J u - '.scJci t l . n t o re— 

ftiao i,ii'. /Bin;. 1 oil , nj J ..i t r ( I ouhc.r i h : h . u e v c . . ' ' '̂ -he. or i_ , i . \n l n o t i c e 

t o t̂ Ats >JU .juiLaii . .. ̂  3 t« b~ - v 1 1 ontw* 1 w'ii " € i>e con tos toc a t the 

ne x t l io t . ao L.M o . . ^ b . ..^ .J -J -' • i" ' cc".,r''.o'.'_ •" > i "-u n-c1 ^i . ". lug". 

jTne i ibj..-c.jii i ^_JU_U . i . \ if: .- i . *->..* .' ^n OK*. - " . re . f . rvs ev idence of 

^oud. o.i. i- io-oi- . ^he u o u r . i'«.und - . i ' t " " '. !•• â  ft* a ob"1 -. i M I , bat" dls— 

njo >eu u it. a. ."Lt,j. i L .d-- "J o" ••* 1 ;.' ! a l / j u s t i u t of -lan— 

OJ.I auer uuu uu j i_»o <- c x i . . . . ; . '* .\ ' ".".- ' ' • on r'Lu^-. 1 >r ckod t o -

geur.i,r , itt. .. ,•*,_ ,bi. .. i^r.. -c . ' 1 -'• ,~ '-' n " - ' ' i - -.' J ^ luiio i han— 

cjui.bLoj . . i. t . . . i o ...--]'-. - i" " :3 . , , n - ' ) ' j ' • i ' . i f . i ' - .Uf In uo wl t i t l 

' goou o'ii'j HCUU. ' u.. ui t _ ' *i .j ir," • _. -<•! ; i .'•"- l a . *j .. J. _ ..he m&jrida— 

JnUd. ^.xxii CO 1 v. I-t.li lil,..3.Ut.rrC Vl-1 ; 3 I1.*'' 'hl'-h. ihfi; llAvl -to ( lonoem, 

and haa t no r e fo r excuecsd .rioij ji.. i s i - ' l c t i o r . ' I* v̂ *= . o r U n ; t o t h a t 

t h e b u a r t e r b e s e i o n s s U i t t j . i-t.̂  cui.i fox ui.juAsLiii'. thi aj ^ e. . ' . . O t h e r ­

w i s e , no uoubu, tat, .at would J •_•> -e . o. t l b :cc" .vim .?J *. b' r r ec rom r e ­

v i ewing ev iannoe xt.£idxiig -JO %*••«-.. <!. v/i.u'i.ni' . ..bo rl'.'-is.'. a. .' »- b ?ecL "n 

s t a t u t o r y I n t e r o r e OIJ-J^CJH wiil^ . I'.ut Ih.oti..') . r\z., of COH'-SP, ant J u d i ­

c i a l as no d l s p fue ,jaa j.nvo.uvtn.1 uiu. Lna .il s c r c t l o a w it' -. nr«s «.».T1lcted 

v l c n l n tine i i i u t s a j t. ou ~ i i t.io su ' * tu t e . io ,-OVL.X , t nc s t a t u t e h5,<3 

xirr-.ceeci l i m i t s v l t i i l i i '*uio^ t-i-c. a l . ^ t s t l c n ". afc u-.oo. i l n u l , acl i t was 

t h e c o u r t ' s autv to r u l e oi. 0 i a i J . i c t i i , J . • .> . o i b t i o i i •• iA^ r 'S bo t h e 

suit?^ bl3.1ty oi tixi, rou.eciy I v h {• L. iu ' l»it*n3J ^ ^ t i u :'.'. i u i a : ; / the f u n c ­

t i o n , e s we liave ^tiau o-*a t >.. nil-, .̂ L t 1c ..ot r--- r t."- i «. t«=< t o rt. /J tv: of 

j u d i c i a l funouiorid UJI1„ . \,A- V i.<.i»t.t.i.t..t-u^ J J .-"_.. ' k J i - . 

xiavan am- Ouuiii'a v j«.r vvf ..oui.j». . : ;on, ...i' , l 'o . ,"»ion f o r t h e 

l't.llUV.'aa. Ol .. pUIOa-XO liOUeHi 1.LCI-..CC ^T. . 'ut.i., .1., •' . 'y. r , , -l ' i.. L_r u ids t h a t 

•jiit-A'd were too uiauj pu.uj.j-c .rouia.: a. L.K ^ie - -L"-3 '.i'i .;t.. Ct.jy une n o t i c e oi 

' o b j e c t i o n s had been sur«/ed by the * ji.ii olcv, c, .aul th:. t t o t h 3 •jx-e&eri.t *?pp-

i i c a n t . i."U v/aa oo.iuondod o-iu.̂  -t l i t ) . -.oc ; ; 1 1 . bo ,-.a.m : i .li-j-.s t h e r e l i 

Home good ground x'or J'OI'UB.I". s -A«J*.> I-..JO, an- .hiv r i.iO/.^L o^n he _e— 

vused on ly on some 
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g r o u n d s p e r s o n a l , t o t h e a p p l i c a n t ( L i c e n c i n g j ' e y I'SyU- a.. ' C) , : .nd 

i n t h l r s c a s e , t h e a c t u a l r e a s o n f o r t h e o b j e c t i o n \sno c o t ' i i o r t o 

a l l p u b l i c hoi : r e R o f t h e n e i g h b o u r h o o d , n o t t h a t of t l i e ai -o"l l e a n t 

e x c l i ' f l v f e l y . I t wa*" c o n t e n d e d fox* t h e r e L'^oti.lep oe (..be* Ju ,v r . loeg) , 

t i i a t t h e f n c t t l - . s t t i i u n o t i c e o f o b j e c t i o n s u ta i b u t 1 : s 3 . ' v u d on 

t h e h o v I n ' iue j t l o n a n d tj^e f a c t o f t b e r e f u s a l o f t h e "l . c c v i e 

r e n e w a l wove s u f f i c i e n t t o j u s t i f y t h e c o r c l u b i m i t l . i t th l .= iv r s e 

-^L\& d l f f c* r ' e a t i t* tod From ';i^e o t h e r s I n t h e ne \ g h b o u i . aoo*J . " ' i t 

iu-„j'>' I c j o.C t b e n o u r t h o l d t h - t J u ~ t i c « - ;HUE " J ' - *.t? i i O i i r o tnem some 

ft v i d e i c e . t o t h e •> r t l c u l - r • • 'Ubl ic 1 ,:u> 3 ' " i " o : c t ! i j y . T H C ' <C* . 

I n B . v . '. 'o -.T.r'l I 9 0 P .7 T " "j6]5# ' l u a t o : 1,, t h i . . o a 31 , .iu.-i n v h c r e 

,-,-• s e v i d e n c e o-? bh<. e x i s t ; . . : . : c o f i<. g ^ e a ' nuTibea.* of - I U I U ' h ^c%r> 
» 

w i t ' i i n v l l r i i t " ' ! >n*.a, n o t i c e o f o b j e c t i o n s w e r e o u r v m i on - . 1 1 , 

130 t n c i t t b e J U J M C O O c o u l d a : ; o o r t u i n t h o r o l u t i v u . i i e r \ t , 3 o f o . -uh 

p a r t i c u l a r n u b i l e h o u s ' - . ' J a r s , t h o o n l y -avid*?nee b e f o r e t h e Jus— 

t l c e a w,.*? a 'r-"'." 3lio'.*I:i lo "Che gj 'e.PJ n u m b e r of .A ib l i i c i io - i soo li-i t h e 

l o o e l l ' r y . Thc» j u s t i c e - im'l t o •*-e \ y <a-."'n th... ' 1 f f e r e . , t l t i ^ n . I t 

wa ~ s t a t e d i n th t - m a j o r i t y J u d g e m e n t t h a t Uio Ju - t iv - t ' '-•• '" . ing 

J u d i c i a l l y , !•••». we .1 t h i n g t h o i r i o r l t o n.1 so i n g *U- t l i c n i . i - c •- h o u l d 

b e t a k ^ n avray a n d w h - t r e t a l i i e C . Lir .a 'e . ' io i i , J . C"ot '^ M ' ^ ' i ' a n t o 

s a y , " I oann<">t. 3 e e how t h e y ( t h e J u r ? t l c f *0 , . ' i c t c ' 1 .ba l l c . ' . a l i y .* f 

t h e y h.-ve ir-eroi y t - ' - o n o ' ri.','.? f a c i o c - . . ' x . " T f 16 -. t .r* :.O"J ft r 

t h i s o r r o r e o u s f i n d i n g t l v - t t j i e J u s t i c e : ; wore p a i l , g J u o i o i . "" ""• y , 

v..e w o u l d h a v e a u t h o r i t y fo :* t -e p r o p c r l t . l o . t h a t t l u r u v i u * l<i^ c o u r t 

e n n r u l e >n t h f n a f f i o l e n c y o f e v i d e n c e fcefcre a t . i b u i . a l - c l i n g 

a d m i n i - ^ t r f . t ; v e l y . I r . ; r , . e ' . a f i n . ' . i n g TI \<- th» r u m - t i o a •_ < 11 a p p e a 

u n n e c e s s a r y , r- ? t h e r e w" •*• »2 c l ' - n r ».-rf, r!: o f J u r i e d . ' rst i o ^ on . 

r e a d i n g of* t h e s t ? t u t e , an<*5 t h e r e m e d y vr>& *a n r p i n u f . 

Th-. s t a t u t e ~ J or.fi "5° V i c t . e . 7 1 . 011. l t t o . " *- a r b - 1 

ve.-*ix-y t o (Trpnt a ao r e r a t i n u v t i o n t o a E P r v t - n t r e t i r e d a - •-. r s e u l t 

o f d i s a b i l i t y t o p e r f o r m h i e d u t i e s , s u c h *ni*.. e r* . n n u a t i . c n -'' - n o t t o • 

e x c e e d t w o - t h i r d s o f h i p s a l a r y , r e g a r d b e i n g h a d - t o t h e h e r e i n a f t e r 

s c a l e o f a l l o w a n c e s . . . " Aopl y i n t t h i r - - s p p l e , t h e v e s t r y a u t h o r i t y ' 

f o u n d M r . '""ofntbroolcp e n t i t l e d t o H30*'- r>er r n n u m . T h e y -.*o.re o f t h e 
o i i l n i o n t h a t t h l i i ii>m w a s t o o g r e a t . T h e y t h o i i g h t t h o ; ^ w e r e b o u n d 

x b y t h e s c a l e , a n d 
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r e f u i o - i a i i i r n r n n R i u r 1 i.1 >\ ^ogp . JVSX . I : \ . : s c o n - u n d e d t h a t uhe 

ve.st.r-" had coal "" v 'lnoid< ,*3 t ' t ' i t t<i^ J o ->llr*anc i.-cis e n t i t l e d t o a 

" e n n i . o n , b u t r e f i n e d - i f . - c t i t b e c a u s e choy h a d n o t u n d e r s t o o d 

t h a t t h o y had d b i c r c t l i n *,o a /n^d >>11 o r any nr.ru of t h e sums s e t 

o u t I n t h e cof i l ' i ; a c c o r d i n g l y , t o e y h fu n o t s x e i ' o n e d a i-.ror e r d i s ­

c r e t i o n . L o r d LShor a - i d . , "r,."Uo v a - t r y tnuct V ^ r l / o j n n i r ' e r t h e ap— 

"T 3 c e t i c n and e x e r e h ' o t h e i r A* R p f e t i i r f r i r l ,v , >ai.d n o t S i e i n t o 

a c c o u n t sny r e i r o r i for* t h e i r J e c h - l c r v l i l c i - l y n o t a l e . j a l o n e . I f 

^ e o - ' l c who b.*vc- t o o:^.-**;1 B? - nuin l o d u t y by o <e **c l . - i ng t h e i r d i s ­

c r e t i o n , t a ' t e I n t o a c c o u n t 'natce***; / h l o h t . io c o u r t a c o n s i d e r n o t t o 

be -oro-^er f o r t ' ne fu i ldance o f t h e i r ' l i o c r o t l o n , t l en , i n t h e e y e o f 

t h e l*»v-, t b - y h i v a n o t ex f i r a l sod tl iel^* d i . ^ a r o t l ' u i . *' -at,- d e c i s i o n I s 

i n l i n e w i t h t h a B o t o l o r Cn<iC . a? coi- . -^e , b u t I..oi*il M i n e r ' s s w e e p i n g 

d i c t u m t o bo v e r y l o o s e e v e n f o r t h e r e " a t J vf.l y nndovex .oped s t a t e 

of t h e l a w on ohJ.q s u b j e c t " h i c h ppev*. S l e d a t t h a t t i m e . F u r t h e r , th* 

d e c i r i c n l u a u t h o r i t y f o r c u r i f l i n t e r * . 3 " t i o n l-i s u . ' i ' e l y dmlnls— 
a v* 

t r a t l v e p r o c e e d i n g on t h e grounci t h a t th*» t r i b u n a l e r r e d <̂ n a m a t t e r 

o f lax*. ' f - o r e i s no d o u b t , of c o u r s e , t h a t t h e de o i l i o n -va-3 s*i !.u— 

t a r y on e q u i t a b l e c o n s i d e r a t i o n s . fu' '° ' ' / ^ j , \ > >u 7 J 

3 . 2 6 o f t h e I S 7 2 L l o o n n l n g Act s-.t n t T l , "'fit*, l o o - : , a u t h o r 1 

T;y o f any l i c e n c i n g O i u t r l c t , upon t a p ' - r e d u c t i o n o f &uoh e v i d e n c e <-

a s s u c h a u t h o r i t y deem s u f f i c i e n t t o B^e'f th? t i t i •- nr;r;B. * j*ry o r 

d e s i r a b l e so t o 3o f o r t n e feccoraodstion V f n n y con r I t ' e r t 1>J e number 

o f o e r s o n s a t t e n d i n g any r>ub*blc nenr'ret o r f c l l cwin*^ any l a w f u l t r a d e 

o r c a l l i n g . . .mav ' j r a n t , i f t h e a u t h o r i t y thin*-*-, f i t , t o 1 I c o n c e *any 

v i c t u a l l e r . . . I n r e & o e c t of o r e r n l p ^ s i n t h e tT-nstli- t ^ r e l j b . c ; u r h o o d 

o f ruch rr^rke-t , at' o f t h e r . l^oe v h e r e t h e r:*! , ,ion fi T'o2 n o> l u g i u o h 

l a w f u l t r a d e o r c a l l i n g m o r d e * oxormitln*; s.ioh i c r a o n f:*om t h e 

" r o v i i l o n * ; o f ^ toll ' : c t , I n r e r r o e o t t o c l o ' i l n - j ' o f h i i preiii.*3e*3 on s u c h 

dayq a n d d u r i n g s u c h "Bl'ne. . art may be s o e d f i r 3. In tht* o r d e r . P u r p o r ­

t i n g t o o p e r a t t u n d e r t h i n s e c t i o n , t h e l o d l 1 i o " i ' C i . i g j u s t i c o e exemp­

t e d 12 o u t o f I'-t- l i c e n c e d p r e m i s e s i n t h o a r e a foi1 thwn* m o u t h s /per— 

m i t t l n g t^em t o r e r i a l n o u e n a t n i g h t f o r an o--drrn h o u r ) . The c o u r t 

h e l d t h a t t h a t t h o s t a t u t o r y e x e m p t i o n s wex'e I n t e n d e d t o t<uply a t n i g t 

r a i l w a y p o r t e r s : n d so.ao p a r t i c u l a r p u b l i c h o u s e s ; h e r e , t h e J u s t l o e s 

a p p l i e d t h e e x t e n s i o n fco a l l t r a d e H g e n e r a l l y a n d t o mos t p u b l i c h o u s e s 
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generally. Per Lord Alverfatouo, "I t i s porfeotly oltj'ir tha u thoy 

ri-jve not actsd uoon a oann'iAei'ution of ths ueetlc-n, but u < ve "^aumed 

a juriotilctlon which they -lo not ponsoas to .» vSnad the hiT:*1 i *lcrlng 

"hich l iquor mav br-r sola, n*fj-"Sly be,::' j G ' t'v. • onur 1 boi'y .> ** the 

lnliPhl*"cn"jB de aired i t . In th i s cr.no , I t >,'.i. i-^iicd -Vat •• t i c orders 

nnae by, thlq t r ibune! were .not " judicial ordjrn1' , en", t ' . . l co..r.equent— 

iy crcDT-.t'l i-oula not : . ie . ".Che •.•curt dl.at-U^ul.'.<-.> I.he c\.-a of 

'"oulte" v. Kent «.nr1 'Vt.*, v. Rh'.rM;,u, vherr I t h>->C ô  -n .e î". tt^zxi 

1 Loenolnn, ,1u«t L̂ flf. Old not const i tute a court :.ntl t .it .-.u . i . r s r i 

*lio noi" "'if, '>OT l *•-jen*>l>"> Justice" rrt?.'!*; .< , o r>o.ifl, >'ii;*; -thox-ity. 

Vfitifnin T'I3 li-tirf? T.J • «« f'uot^"1 by "^o c-"u r t , "I.<-""o i ,t tJ-L* " tl at I t 

mercenarily follows fraM . .''cult*.-" v. bent b'-iv.: • u\ .. t .j" co t . , orari 

will not l i e in r.?°r.f ot o" 'ij-ofCfeî .Pi.o brOsr*". the licotitb,,,. ..rot'lng — 

on the [round that a cer".1o)>f'. w""l OI ly l i e ' o brl •. t. j tr i ci'der 

of a oourr. properly no r r l j c S . X 1 lilnh tl "T > i ; , ( . n , v r . i i b o d ; 

Eiuc.ii arf TUi i t l t u - 'B u n d e r t h e y r* v? c.i o n e » f • j . 1 . " t : ' t c t r f^rr . i i t o r 

'-'i t l a n o l o t c e r t i f i c a t e . . , . r u d i t . ; v ^ f * r * . f ro r . : t h e r j t c t u t c t i . : t t h e y 

h a v e t o e x u r o i a e e J u O i e i « 1 f u n c t i o n , i ,_. ETC- i c l i . c , , c ; o i t , ] L l =. -1 , . o u l d 

l i e t o h f l r i* u i r r o f i s O l i T s b e f o r e t h e ; : . , i n t h e .-*act. ; f c i - : o - : : u a 

e x e r c i s e o r e x c e s s o f j u r i s d i c t i o n ^ ' ' c t i i s r o r nr;". ' . h e y *>:> ' 1 1 . >c b e e n 

c a l d t o h a v e a c t e * 3 a s a " 0 ' i r t 1.-* t,-,*> s t r i c t e s t .-.".u.^o a ? t.ics w ' ) r ' h n 

X t i=s e a s y t o a r g u e o C c o u r s e , t h a t t h e f u n a t i o a -rad a o t J a ^ l c l a . 1 , 

e v e n t h o u r y h t h « j u a t I c e d h**""*? w a r e i i t b i , ; a a c n n r i , * . - ' -Uj, m ^ - i j . M t y . 

r r i i o r e l*j s f c i l l n o l i s i n t e r ' i v > r t 8 G ; j a r r t - 3 t h e c o u j ' t -ij." j"b".r_ l, 

l n e t a r . n o i n n l a w i m s i l i s l a n o a^n.i*? i o c ' i ' V t o t h . (>ev.J., c-o 

t h e t r i b u n a l h e r a c a n n o t b s ••» o*»'*t;r b . j f o r e t h e ca,- . r 1 a i ' . . t ; t± i . . « u n a l . 

Th*- *ji"; n t J n,-"*; <-»f t h e i r i ^ l o r - e o f a l i c e n c e a^ . i n e v -I- 1 . v •""-.'•_• *?1G— 

n n t e . r>o w e r r e t h i " n « n b e c k cin~~> i?^;r\n on thc. b . ^ ' c r . " t > . r i ' of c u r i a l 

l a t a * f e v i n c e i n n " r e a r . n u i h e r o f " r n e s , n r i r c l y , t h - v i t a o f t h e c o u r t 

t h a t t h o d e c i s i o n o f " the t r i b u n a l I r u l 4 " r r v l r o r t l i e : \,i t • t»; ' _ - t g a v e 

t h e t r i b u n a l b i r t h . H p r f j , h o w e v e r , w h o r e c c r t l o r f l i 4 . ! ' . a - t l . r c a ' l u e s t e d 

r e m e d y , t h e c o u r t i s e o u n r o l y f a c e d •**.-» 1 t h t h r n e c e s s i t y o f n . M c l r f t ©. 

f l n d l n ? " t h a t t h e f u n c t i o n o f t h e t r i b u n a l I s l n * 3 1 c i ? . l ; a t h n r " ! * . ! , i t 

m u s t a o c e d e t h a t i t h a s n o l o c u s s t a n d i t o i n t e r f e r e , o r *-.M. . j b t - i 

o ' o n r ' i d a r a b l e w i s p j i v l n g e i n t h e t e e t h o f f-tron.*- c o m r ' j i r i o r . t a t h e 

c o n t r a r y . T h i s 3.p t h e p r e t a n o m a l y o~f- t h l r b r a n c h o f l a v . 
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2. Casea - iqll-ProBont 

It wno In 19^1 that the House of Lords fli-*st Tire scribed 

tho nature of tho hearing required of an admlnlstrative tribunal 

in Board of l-duoation v. Bice I9II AG I79, a cano of grent" slgnlfl— 

canoe, wiilph was a ̂ llod as late a a I9U-9 in iSnglond (R.v.baddlngton 

19^9 11 UK 720) , and In "ueheo ao late as I95I. J" local education 

authority refused to nay salaries to toeaohors in a "non-provided" 

school at tho same rate it paid the teachers In provided schools. The 

manaf-ors of tha non—i-.rov3.dod schools complained and the Board of Kdu— 

cation ordered an Inquiry. Tho Inquiry did not oontiln answers to the 

following questions which had to be determined pursuant to s. ~f ot the 

Board of rlduoatl- n Aot l902,i.o. whether the local education authority 

h.- vo, in fixing and paying teachers' salaries, fulfilled their duty und 

a.7(I) of tlio -iot; who the r too salaries lnsex'ted in the teachers* pre­

sent afrooraenta aro reasonable In amount and' ought to bo paid by tho 

authority or what salary the authority ought to pay. Tlie Board Rave 

its decision In o document which failed to deal with those issues 

according to tho sta tute. $.7(3) of tlio education >-ot provided,' 
MIf any question arises under this motion botwocn the local education 

authority and the school managera, that question nh"ll bo determined, 

by the Board, "b'e liavo, then, * a statutory duty In the Board to deter— 

nine this question,. Lord Loreburn said, In divine Judgment, "conronra— 

tivoly roaent statutoo have o:;tondod, if they have not originated, the 

pructlcn of 1'iposlnr upon departments and officers of state tho duty 

of deciding or dotorinlnlng questions of varlour. kinds. In the present 

Instance, no in raany other.-, what oonos from determination, is so'iotlrn 

a matter to bo settled by discretion Involving no l.-w. It will, I sue 

•IOSG, usually ho of an atlminietrntiv hind; but sometimes, it will 

Involve a matter of law as well as matter of fact, or even depend iron 

mattor of lav/ alono. In such cases, the Board of Education wll have 

to ascertain tho law and also to ascertain the facts. I need not add 

that In doing either, they must aot In good faith and fairly, listen 

to taoth sides, for that Is a duty lying upon everyone who decides any-

thing. Butt I do not think thoy are bound to treat such a question 

as though It wore a trial. Thoy ohave no power to administer an 
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in the Rice Case. He Mound the Local Board to be an "executivd 

board" with a duty of enforcing obligations on the individual 

which are imposed in the interests of the community.... When the 

duty of deciding an appeal is imposed those whose duty it is to 

decide it must act Judicially. Tbey must deal with the question 

referred to them without bias, and they must give to each of the 

parties the opportunity of adequately presenting the cse made. The 

decision must be come to In the splrti and with the sense of respon­

sibility of a tribunal whose duty it is to mete out Justice...but 

what the procedure is to be in detail must depend on the nature of 

the tribunal. In .modern times it has become increasingly common 

for Haitliament to give an aopeal in matters which really pertain 

to administration rather than the exercise of the Judicial functions 

of an ordinary court, to authorities whose functions are administra­

tive and not In the ordinary sense judicial...provided that the work 

is done Judicially and fairly in the sense indicated by Lord Lore-

burn, the only authority that cr.n review what has been done is Parlia­

ment to whom the Minister In charge is resoonslble." He found, fur­

ther, that the Hampstead Borough Council itself had been acting ad­

ministratively and the case was not a lis inter partes. Here, again, 

however, no real distinction between administrative and Judicial 

functions was madd, although the assumption is that the court would 

have interfered if it found " denial of natural Justice.5 regardless ' 

of the function. 

Dicey states that the only principle really decided by the-oe 

oases was that a " Government department, when It exercises Judicial 

or quasi-Judicial Jurisdiction under a statute, is bound to aot 

with Judicial fairness and equity, but is not in any way bound to 

follow the rules of procedure which prevail in England in English 

courts." He likens the quasi—Judicial funotlon to the running of a 

business, although he states somewhat nostagloally that a great num­

ber of admlnistratljflfe questions could have been left toil the courts 

in a country like England "where the strict rule of law has been for * 

generations accepted by the people." "But, we must remember that 

when the state undertakes the management of business properly so-

called, and business which hitherto has been carried on by each lnde-

vldual citizen simply wltfc a view to his own interest, the government 
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or in the language of the English law, the servants of the Crown, 

will be found to need the freedom of action necessarily possessed 

by every private person In the management of his personal affairs.. 

the two things must In many respects, be guided by totally different 

views." 

After this remarkably tolerant disquisition by the "cham­

pion of the rule of law", he discusses the effect of s transfer 

by stntute of Judioial functions to a government department from the 

courts; two views ma,y be taken; (I) the government department (e.g. 

the Local Government Board) acts like a Judge and is bound by Judicial 

orocedural rules (the court of Appeal arrived at this decision); or 

(2) the fact of the transfer of Jurisdiction from a court to a govern­

ment board is prima facie evidence that P arllament Intended to dis­

pense? with procedural rules and to adopt rules " which govern the fair 

transaction of business by the Board. Dicey thought that the parti— 

cualr view adopted reflected the legislative opinion of the time. 

He goes on to elaborate on two checks to abuse of Judioial or quasi-

Judicial power by the legislature; (I) the agency must conform pre­

cisely to the grant of power of the statute, and (2jf a government 

department must exercise "any power which it possesses and above 

all,Judioial power,in the spirit of Judicial fairness and equity. 

(House of Lords in LGB v.A rlldge). Dicey conceives it to be unfortu­

nate that the Ijord Chancellor in Arlldge refers to ministerial res­

ponsibility which he deems largely illusory as being directed merely 

to resoonsibility to the .majority party in Parliament, who would not 

prejudice their legislative Existence by overtly querying the minis­

terial action. 

The facts In Leeds v. Ryder and Others 1907 AC 11-20 follow. 

An English oounty borough fiornoratlon under statutory powers for the 

Improvement of a district bought land in the borough, including lic­

enced premises, dismantled the premises and put In caretakers with a 

view to surpressing unnecessary licenced premises on payment of compen­

sation to the corporation under the Licencing Act of 1904. These care­

takers, in accordance with an understanding between the corporation and 

the licencing Justices, applied for renewal licences. Some of the jus­

tices were also members of the corporation. They granted renewals sub— 



court on contentions, that the caretakers were not persons keeping or 

about to keep alehouses nor were they real resident holders and oc-

cuplerws under the statute, and also on grounds of bias on the part of 

some of the justices. Lord Loreburn stated in Judgement that the 

" requirements1' of persons to whom renewals would go was "descrip­

tive" and the statute expressly leaves "to the discretion of the Just­

ices whether they will grant licences or not to persons whom they deem 

fit and proper persons.. " They (the Justices), are not bound to 

enter into detail upon such enquiries. I f they think,in the exercise 

of their discretion, it 1 B a proper case to send forward to the Quar­

ter Sessions, they are entitled to act. They must aot, of course, 

honestly, and endeavour to earry out the purpose and spirit of the 

statute... .The Justices under the Act of 190-4-. aot administratively 

for theyare exercising a discretion which may depend upon consider­

ations of policy and practical good sense...and they' must, of course, 

aot honestly. That is the total of their duty." Here we have clear 

indication of curial recognition of the new phenomenon. We find no 

recognition, however, these new tribunals owe the duty of exercising 

their functions "honestly", and In the "spirit and for the purpose of 

the statute" to the Minister and through him, to Parliament, but 

rather the belief that the courts are still the proper medium to 

exercise the ancient surveillance surviving from their traditional 

role in correcting and supervising Judicial bodies. There Is no 

indication of the machinery by which the courts are to effectuate 

this surveillance in the case of purely administrative bodiesi 

I n I92I+ we find the Court of Appeal extending the sphere 

of curial interference to a case where the order complained of was 

provisional only, subjetfit to confirmation by Parliamentary resolu­

tion. (R. v. Electric Commissioners 192*1 I KB I72.). The Electric 

Commissioners were constituted by the Electric (Supply) Aot of I9I9> 

being appointed by the Department of Transport, and possessing wide 

powers for the purpose of organizing the suoply of electricity to the 

country. Under the Aot, they could set up provisionally separate elec— 

trie districts, and form schemes for improving electric supply in any 

district.so formed. They were enjoined to hold looal enquiries upon 

the schemes. Such scheme, jpould set up a, "Joint .electric authority'! 

within the district, /he Joint authority were authorized to delegate 
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their duties to committees. By s.7 sub.s.I, the Commissioners were 

authorized to make an order giving effect to a scheme embodying the 

decisions they arrive at after holding allooal enquiry, presenting 

the order to the Minister of Transport for confirmation, and laying 

It before each House of Parliament for passage by resolution. When 

so approved, the order was to have effect as If enacted in the Aot 

of I9I9. Prohibition and certiorari were applied for by interested 

companies to prevent the Commissioners from proceeding with a scheme 

published by the Commissioners In 1923 providing fot the appointment 

of a Joint lleotrlo authority In the London area defined in the 

sheme. The writs were held to lie even though the report objected to 

needed the confirmation of the Minister of Transport and resolution 

by both H ouses'of Parliament to make it operatlge. Bankes LJ stated, 

"The Electric Act Imposes upon the Commissioners very wide powers 

and very responsible duties in reference to the approval or formu­

lation of .schemes. At every stage they are required to hold local 

enquiries for the purpose of giving interested parties the opportunity 

of being heard. On principle and on authority, It is my opinion open 

to this court to.hold, and I consider it should hold, that powers so 

far reaohing, affecting as they do Individuals as well as property, 

are powers to be exercised Judicially, and not ministerially or 

merely proceedings towards legislation." 

Firstly, we find a statement that powers must be exercised 

Judicially merely because they are "far-reaching",if, non sequltur, 

they affect Individuals or property...what powers don't? We have 

found this proposition before, but it becomes nothing less than 

flagrant under the particular circumstances of this case . Had the 

Electric Act required approval of the order by an actual act of 

Paallament, then surely the court would have had to treat -the report 

as mere "proceedings to legislation". If anyone was to "shoot it down" 

surely It must be Parliament,whose agent the statutory body was. What 

difference''Is there that the Electric Act requires confirmation by 

resolution rather than by aot. .does that change the nature of the 

proceedings'? According to the separation of powers theory so dear to 

the courts, what else can Parliament do but legislate... whether by 

aot or by resolution*? Here, then, we have a report restrained by 

certiorari, which was advisory and provisional only, and which, even 
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though it arose as a result of the exercise of Judicial functions, 

which it didn't, could have had any effect only as a legislative 

measure. 

Confusion is practically complete when we turn to R. v.London 

County Council I93I AC 2I5. The LCC granted a licence to operate a 

cinema to the applicants under the authority ofVtlje~Tfinematograph Act 

of I909, which provides that a licence may issue on such conditions 

and under suoh terms as the council might determine. The lloencees 

appraached the LCC with a view to ascertaining that body's course of 

action were they to hold Sunday performances, whloh was prohibited by 

statute. ( Sunday Observance Act of 17*30). A clause repeating the sta­

tutory prohibition had been Included in the licenoe certificate and 

the application by the lloencees took the form of a request to re­

move the condition from the licence. The LCC passed a resolution to 

this effect purporting to act under the authority of the statute 

which provided that the Council may waly_e_any licence conditions. 

The Court of Appeal held that thgClaar..tlTl cate should Issue to bring 

up and quash the order of the LCC as having been made without juris­

diction, the Council having no power to dispense with the criminal 

law of the country as represented by the prohibitions of the Sunday 

Observance Act. Sorutton LJ, after holding that certiorari would 

issue only in respect to Judicial proceedings; regarded the functions 

of the County in this case as synonymous with the functions of licen­

cing Justices. "Since the case of Rex v. Woodhouse," it is quite clear 

that every proceeding of magistrates or confirming authoritels in grant­

ing new or renewing old licences is in the nature of a court, excess 

of Jurisdiction of whloh can be dealt with by the writ of certiorari." 

This is an amazing disclosure. R. v. Woodhouse had been reversed by 

the House of Lords sub nom Load3 v. Ryder (supra), where we find Lord 

Loreburn explioltely stating, "The licencing Justices..act administra­

tively.." The Cinematograph A6t s.2 sub.s.I states " A county council 

may grant licences to suoh persons as-they think fit." It Is obvious 

that an applicant can have no legal right to a licence; the grant of 

a licenoe Is a privilege, as has been argued at length supra. Both 

Sorutton and Slessor LJJ, state that a tribunal is Judioial where 

applicants are heard and also any opponents together with evidence 

adduced on each side. W e have previously argued at length on the 
Erratum. Line 17. Por "certificate'! read "-«~i:i -•--•-* » 



fallacy of classifying functions on the basis of procedural attribu­

tes. 

Where, however, a member of a tribunal claimed privilege 

in a defamation action on the basis that the function of the tribu­

nal was Jddicial, the reviewing court failed to exhibit the usual 

ourlal propensity to accord Judioial status which we have witnessed 

In the majority of cases to date, where the locus standi of the 

court to Interfere rested on such a finding. The tribunal in quest-

Ion was a Court of Referees acting under the English Unemployment 

Insurance Act of I920. Tbe plaintiff sued for libel an insurance 

officer who had made a report to the Court of Referees In respect to 

a claim upon the unemployment insurance fund. The defendants con­

tended that the offloer's ocommunioatlon formed part of the procee— v 

dings of a tribunal acting in a manner similar to a court of Justice, 

and was acting under absolute privilege. Horrldge J. distinguished 

sharply between the Judicial duties of a Judge In court and adminis­

trative duties whloh need not be performed in court but in respoot 

to which it is necessary to bring to bear a Judicial mind. He claimed 

tha". the Court of Referees "is not a body deciding between parties -

nor does its decision affect criminally or otherwise tlie status of 

an individual". On this ground alone he declared the functions to be 

administrative, and the claim of privilege failed accordingly. By 

reference to the previous decisions reviewed, we see that the basis 
r r * 

of distinction here was exceedingly narrow.-A body of this nature 

Is expected to aot " Judicially" but is denied the protection ac­

corded a Judioial tribunal. This and similar oases,of which there 

are not a few might be token to provide some Justification to those 

observers who contend that the courts are inherently hostile to the 

growhtof these statutory bodies, and who would oontend that,were 

the proceedings under review an application for a prerogative writ, 

to re strain the body In question, that the courts would not hove 

evinced so much reluotanoe to categorize the function as Judioial. 

(Collins v. Whlteway I927 2KB; 370) . 

The Agrioulatural Marketing Act I93I provided for the 

formation of Milk Marketing Soemes. S.g(I) of the Act stipulated 

"The making of the order shall be conclusive evidence that the re— 

- inilrements of this Act have been complied with and that the order and 

the soheme approved therebv have b««n fl»iT y mnflp. an A O—.WI-~ w-<q ««,,* _»«. 



within the powers conferred by ths Act." Here, the Kilk Marketing 

Board directed a fine of £5C againt s milk retailer for Belling be­

low the stipulated price. It was argued thet the rule nisi for cer­

tiorari should be discharged because ( I) the proceedings were not__J 

Judicial but administrative under the scheme of the Act, end could 

not be subject to certiorari;(?) if there hod been Judicial proceed­

ings, the Divlsio.nal Court could not retry the proceedings before 

the Beard en order to see whether there was evidence on whlwh the 

Board could act;(3) that under the scheme itself, the proceedings , 

whrtevcr their nature, Tfere such that those who framed it did not 

intend that the ordinary proceedings of a court of justice should 

be followed. The Lord Chief Justice quoted A tklns LJ in the Elec­

tric Comnlosionorn Case that the writs will l£e to control proceedings 

of bodies not courts of Justice "wherever any body of persons having 

legrl authority to determine questions affecting rights of subjects 

and having tho fluty to act Judicially , act In excess of their legal 

authority, etc\" In his opinion, tho Hilk Marketing Board came within 

these terms. Here, we hove the imposition of a penalty, a circum­

stance which a court always scrutinies Jeaulously, but there is 

nothing in the decision to Indicate that this factor lndtluenced the 

court. We have the duty to aot Judicially again, in the limited 

sense of requiring an honest hearing, applicable to every tribunal 
r 

which .decides anything. Tbe/ule was made absolute on the grounds 

that the applicanthad not had a fair hearing in that be had arrived 

late and had not h*>d explained to him nor had he had. an opportunity 

of contradicting, statements made prior to his arrival. The court 

Kuled that the resolution imposing the penalty had been made without 

Jurisdiction. (R. v Milk M arketing Board I931*- 50 TLR 559.) 

In Errlngton v. Mln. of Health 193*4- 51 TL R W , a clearance 

order under the English Housing A6t, I930 was approved by the Minis­

ter. Members of the Minister's staff officially inspected the area 

in question, but no notice was given to the appellantsl The Act pro­

vided that the Minister should consider any objections put forward 

and It was oontended that that implied that he must consider the 

question Judicially. For the minister, it was contended that he 

was acting ministerially and could inform his mind: any way he 

pleased. The court held that when a property owner had raised objec— 
1 
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tlons, the Minister then ceased to be acting in a purely adminis­

trative capacity and was acting quasi—Judicially. This case Is the 

first leading case noted by the writer In which "quasi—Judicial" 

is mentioned by name. Maugham J thought that, under a clearance 

scheme where there are objections by property owners, there is a 

contest between the owners of property and the local authority,1.e. 

there' are two sides between whom the Minister must decide. Tnls seems 

to be rather an astonishing view, that Parliament's delegates, the 

local authority, should find themsleves parties in a contest over 

legal rights, with the Minister to whom they are responsible act­

ing as Judge. The local authority itself is the public, a proposit­

ion that received Judioial sanction In Tybemouth v. A/G 1^99 AC 293. 

Thus, it would appear at this Juncture, that the Invidious 

" quasi-Judicial" rules tne field, btfith the power to thus charac­

terize functions the courts would appear to have the last word 

In controlling the course of legislation, even though suoh course 

must needs be a negative one. 

3. Cases — Recent Canadian D ecisions 

Firstly, we will take a look at a fairly recent tax case 

of the utmost significance In which the court saw fit to interfere 

with the statutory discretion of the Minister of National Revenue. 

(Wrights'Ropes Ltd. v. MNR 19*4-6 2 DLR 225). The Minister, in ruling 

on the subject company's tax exemption had before him a report of 

the local Revenue inspector which was not made known to the Company. 

Per Kellock J in the Supreme Court of Canada,"The Minister was acting 

in a quasi-Judicial character. Therefore, the appellant was entitled 

to have produced to him before the assessments were made, the report 

in question and to have an opportunity to meet whatever it contained." 

A futher point was made,"In order that the Minister might allow any ____ 

excess over what was reasonable or normal for the appellant company's 

business, he first had to determine what was .reasonable or normal . ,_̂ J 

one of the facts before the Minister in exercising the duty oast upon-j-V' 

him by the statute was the agreement under whloh the commissions were 

paid. It was not open to the Minister"to Ignore the agreement..there 

Is no standard here by whloh the commissions in questionn can be 

shown to have been abnormal with respect to its business. Accordingly 
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the disallowance can only be based on unreasonableness. The formal 

decision of the Minister throws no light as to the grounds upon 

which it rested...the decision is made to appear as a purely arbitrary 

one." u'steh, J, characterized the Minister's functions as "A Judicial 

discretion similar to that under the then s.5(D(b) whloh Davis J 

described as "an administrative d\ity of a quasi—Judicial character. 

..a discretion to be exercised on Judioial principles, or proper 

legal principles."(^ioneer Laundry v MNR I939 SCR I )..."The courts 

have consistently exercised the power to determine In a given case 

whether the discretion has in fact been exercised within proper 

limits and upon proper grounds,or,In other words, to determine If the 

discretion has been exercised as contemplated by the terms of the 

statutes...." As the inspector's report was not produced, and there 

was no further evidence on the reoord to provide a basis for the 

determination of what would be a "reasonable and proper expen.se" 

within the meaning of the statute, the question had not In faot been 

determined by the Minister at all."Upon principle"stated Estey,J, 

"it would seem that to act upon insufficient facts or information 

should, in the result, by<the same as acting upon Improper facts as in 

Pioneer L.-mndry v MNR I939 SCR I....The ruling of the Minister does not 

disclose any reasons. No doubt he had what appeared to him perfectly 

sound r-asons for his decisions, but none are before us. It is not 

for tho court to weigh the reasons but we are entitled to know what 

they are, so that we may decide whether or not they are based on 

sound and fundamental principles." Kerwln,J entered a strong dissent 

being of the opinion, inter alia, that the power conferred on the 

Minister was a purely administrative one, even if it were held to be 

of a quasi—Judioial nature, and that the appellant had been given a fg 

opportunity to be heard,etc." The majority opinion of the S upreme 

Court was confirmed ojn appeal to the Privy Council. T he Privy Coun­

cil makes It undertaln as to the extent to which a statutory provisloi — 

for ap oeal to the Exchequer Court provided by the Act, Influenced 

their decision, merely stating, " the right to appeal must...have bee 

Intended by the legislature to be an effective right. This Involves 

the consequence that the court is entitled to examine the Minister's 

determination, and $s not necessarily to be bound to accept the 

*""* **" — " *"' nbn_n that the Minister has 

http://expen.se
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acted in contravention of some principle of law, the court.... cannot 

Interfere; the s. makes the Minister the sole Judge of the fact of 

reasonableness or normalcy and the court is not at liberty to substi­

tute its own opinion for his. But the power given to the Minister Is 

not arbitrary exercised according to his fancy (Sharp v. W akefled) .. 

"The oourt Is always entitled to examine the facts shown by evidence 

yo have been before the Minister when he made his determination;... 

here the determination can only have been an arbitrary one."If, on the 
c *• 

other hand, there is q"n the facts shown to have been before the Minis­

ter sufficient to support hlB determination the oourt is not at liberty 

to overrule It merely beoause it would itself on those facts have come 

to a different conclusion." 

It is interesting to attempt to reconcile this decision with 

the Pure Springs Co. v. MNR,decided earlier the same year, in the E x-

ohequer Court. Per Thorson J,, "The test of the correctness of the 

disallowance of an expense Is not whether it Is in excess of what is 

.normal as a matter of fact, but whether it Is in excess of what the 

Minister determines in his discretion to be reasonable or normal"(We 

see that the decision of the Minister was on the precise point in 

dispute In the WrIghts'Ropes Case)." The standard of correotneas is 

the opinion of the Minister; it is a subjective one belonging exclus­

ively to him. The oourt 1-jas no right in the absence of specific statu— 

tory authority, to measure It by any standard of Its own, or by any 

objective standard -such as that of the "ideal reasonable man"... His 

determination Is an administrative act, but his determination Is more 

than that....(it is) really a"\definltion of policy. Parliament had 

thus In effect, conferred a power of tax Imposition on the Minister. 

This makes his determination not only an administrative act but also 

a quasi-legislative one." Thorson <J went on to declare that there 

was no lis inter partes before the tribunal, and that the Minister 

was not acting in a judicial capacity. If the existence of a lis in— 

ter partes was tihe sine qua non of curial interference, there would 

have been precious little success In the multldudlnous applications 

for prerogative writs over the long preceding years. In only one 

case that we have reviewd so far have we been able to dlscren a 

genuine lis inter partes (K. v. University of Cambridge). The stan­

dard as we have seen to da te has been that of the "quasi—Judicial". 
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Tliorson J continues, " Tlie oourt has no right to examine Into or 

criticise the reasons that lod tho Minister to his opinion, or 

question their adequacy or sufficiency." Again, "The only ground on 

whloh the court can interfere is if tho Minister donn not aaply pro­

per lernl principles." 

The oourt in "^olzor v. Ward (post), took the vlettf that th*»rc 

was nothing in the Judgment in th© Wrights' R O P O S Case to oast any 

doubt on the accuracy of the statement by Thorson J Just quoted. we 

recall th t the court in tho Wrights' Ropes Case stated,"... if the 

facta before tho liinlstcr arocin tho opinion of the court Insufficient 

In law to nun ort tins decision tho determination cannot stand." "hen 

this is compared to the statement 1.. Pure springs, "The oourt has no 

right to exoiiino Into or criticize the reasons of the Minister or ques­

tion their adequacy or sufficiency," it is difficult to loroeivo the 

basis of tho belief of tho court ( tho luoivrno Court of Canada), tn th€ 

Pol sex* Case that those decisions do n t conflict, on first sight. How­

ever, although It does not ooorn to have boon generally observed, tho 

Ai r̂ iie Court In "'oiaor V Ward distinguished tho two oases on tho *rou 

tlmt, in tha "rights' Ronoa Case, n -statutory right of «r> "Oal existed, 

and tint thorofor, tho ^rinci^lo sot out In that judgment had no appli 

cation to mandamus, the remedy sought in the "Hiro Springs Case. But 

how can tho curial nouor to review v ry BO widely botwoon a^nonl and 

nuindanus, when Thorson so expressly negatived tbe difference'?" The fa< 

tnat access is liad to tho court by way of an appeal from the assessmei 

and not on an a. -lioatlon for certiorari or mandamus doos not alter 

tho nature of tlio court's duty of supervision on the principles to be 

applied." In other words, Thorson J would hrve voiced his famous 

stcttonont on discretionary powers oven had tho caso come to hiira on 

a noal. Consequently, it is hold by tho writer that there ^s no alte 

native but to conclude that, In fact, the Wrights' Roj.es Case overrun 

the Pure Springs Case • _ v-

Poizer v. Ward was an application for mandanias ^o foro&, the 

Manitoba Registrar of Companies to register a oojjpany Under s. 229 

of the provincial Companies Aot, which reads, "No co—operative 

corporation shall bo created under this part without the appro— 

http://Roj.es
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val of the Registrar, nor shall any ty-laws be filed in the office 

of the Provincial Secretary until he approves thereof, and a copy 

thereof has been filed with him." It was held that, even though 

the application and all the accompanying "document 9 complied with 

the requirements of the statute, that the 'Registrar had an absolute 

discretion to refuse the application for Incorporation. As has been 

seen, this oase approved the restrictive statement of disoretlonat 

power enunciated In the Pure Springs fiase. 

Mr.' Staney Edwards has characterized this oase as a "_rrlt— 

Ing of a blank check to an administrative official". He considers 

the case bad both on the authorities as well as on grounds of policy. 

On grounds of statutory Interpretation, he thinks the oourt erred 

In view of the "powerfullargumenta H advanced recently against the 

" literal rule" where the result is at variance with the result 

contemplated by the legislature. To support his view that the legis­

lature o-uldn't have contemplated the grant of so wide and arbitrary a 

power, he cites the absence of statutory grounds on whloh the approval 

might be refused, the absence of procedural requirements for the.con­

sideration of applications, and the fact that the Registrar was only a 

minor official. Prof, Edwards also believed that the Wrights' Ropes 

Case overruled the Pure Springs Case, a result in which the writer 

concurs, although for different reasons that Mr,. Edwards,(he merely 

asserts that the two oases dealt with the same section i.e. 6(2) of 

the Income War Tax Aot) . 

He next criticizes the oase on grounds of policy, claiming 

that to support suoh a"result on the merits, it would have to be 

shown that no Improper or capricious principle had been applied, that 

the findings were based on substantial evidence, and that the applicants 

knew the case against them and had full opportunity to be heard, an<i 

fourthly, that the reasona^/for the decision should be stated. It is/ 

contended that none of the ('foregoing reasons comprise policy, but in­

sofar c s they are valid, are legal p rlnclples of natural Justice. We 

shall review these requisites tinder "Natural Justice" and find that the 

authorities are conflicting In respect to all- but the last requirement 

where they are unequj-vocal In holding that stated reasons are not a 

prerequlslste.^Mr. Edwards concludes his review with the conclusion 

lit the time has arrived to generally overhaul the methods pf obtaining 

M ^ 4 -« '--. nair'ou ~-p oAmi ni ot.rnt. 1 v« d«nl«ionn. In the abandonment of the 



oonot'i tc of "judicial" and "administrative" and the substitution of 

th« gtr-x_-rht doourlne of ultra vires. to h a w reviews*! at 1 *=a<cth the 

reaG in i *hy this, although largely desirable, is theoretically Im­

possible . 

It 1M sufficient to turn to tlv* remarkable curia'' Titles 

exhibited In aosessing the functions of the Wartime* Rentals Adminis­

trator ovor a series of decisions, to be fill ly aroused to consternation 

over tha direction or directions in whloh tha law may "blow" In this 

fie td. 

It will be recalled that the court in Re Browm and Brook 

v. Rent*;!*" Administrator ( euprr) , unequivocally alas ItFied tha func— 

tiori3 of this worthy hB " purely administrative" as a rerult of which 

the writ of certiorari was not available as n remedy. This v.as in 1 9 ^ 

Jn I9M-C, three years later, the Ontario Court of A~>ocal, 

beiTT seized with a particularly meritorloua set of factls, voiced the 

following, ' Ta*3 Court of Rentals Appeals while not an inferior oourt 

In tht. strict acne of the word, was one which was required to dis—. 

charge qua*al-judicial functions, and was, therefor, amenable to i*e— 

vl>- w and control by this oourt, if it ventured bovond -the Uiriidlotlon 

vebtncl in it." (Cox v. Villeman X°,ly& OWN 721). The body in quostion 

while an appeal tribunal, decided the same o»*e*3tions ojcictly. aa tho 

iidinlr.lstmtor In tha Re Brown Case. 

In 19^9, we return to the RentalP Administrator in Re 

Chf noff <r. Olnnzfr I9M9 I ULR, and find that his functi inr have change 

considerably plneo 19^5* a Q the oourt now states that he is a 

A uc] lei 1 tribunal. Consequently, the oourt's finding that Rental 

Ci»rit. s.-z (B.II of O 29II- respecting service of appeals) had not been 

rlfor-ot'sly observed resulted in the declaration that the tribunal 

neC* -(.-ted -jompl stiey without Jurisdiction, and certiorari must go 

aooocdlngly. 

In a later case (I), tha Quebec Superior Court reverted to 

Re Drown and Brock, holding thet the Commissioner of Rentals for the 

Province, of Quebec was acting edministratiely in exempting a lease 

fro;... tho provisions of Rental Order 0 753- &n<i so the Comedy of 

Errors ended. v 

Finally, we need only mention Chartrand v Montreal 19^3 

Que.SC 329, where a tribunal found to have unlimited disoretlon"was 

held-to be Judioial, and R. v. Pantelidls I931*- I BLR 1569. where a trl 
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b u r i a l w h i c h h a d power t o , and h a d i n f a c t , i m p o s e d a th ree—month 

j a i l s e n t e n c e on a C a n a d i a n o i t l x r e n , was h e l d t o h a v e been a c t i n g 

u d i . i l i i l s t r a u i v e l y , t o r e a l i x e t h e e x t e n t of t h e u n p r e d i c t a b l e , h e t e r o ­

g e n e o u s u.c.iiiix o r d e c - b l o n s w h i c h h ^ v e f r l e e n j ' f rom "Che f a i l u r e o f 

t h e c o u n a GO a d u r s t s s s o u n d J u d i c i a l p r l n c l r i h e s 01* e v e n common s e n s e 

t o t h i s p r o b l e m . I ' r e o o c u p a t i o n w i t h t h e t r a d i t i o n a l common l a w 

vxfciwpoliit t o w . , r d ir .Oiv_G.ual r i g h t s and s o l i c i t u d e t o remedy h*-rd 

ct se s unci c h u c k t h e bogey o f " adminisfcrr . t i v e l a w l e S3ne se ' ' had b e e n 

roe .-on.DJ.blo f o r t h e v i r t u a l a b a n d o n m e n t o f J u d i c i a l p r i n c i p l e s , a n d 

r c u i . o e a t h e l a w t o a s t a t e o f u n c e r t a i n t y t h a t m i g h t he c h a r a c t e r i z e d 

a s ' o a t o n - a s - o a t o i i - o a n ' 1 . I n K. v . P a n t o l l d l s , t h o d a o i G i o r . t h a t t h e 

t r i b u n a l vjas a c t i n g ' K i m l i i l s t r a b l v e l y a p p e a r s t o h a v e b e e n i n no 

e v i l u ieasure d i c t a t e d by t h e c o u r t ' s f i n d i n g t h a t t n e r e ..*ere no 

i&/.^er*> on the i o a r d . At t h e r i s k o f b c i n p ; boxn t r i t e end nrem'.rap-

t l o u s , ori<=» w o u o e r s w h e t i i e r t h e r e were any on t h e c o u r t i 

<?> 
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THE PROBLEM A3 STATU-AH- INTERPRETATION 

I t h a s b e e n s u g g e s t e d t h a t t h e e n t i r e f i e l d o f a d m i n i s t r a t i v e l a w 

c o n s i s t s m e r e l y o f a g r o u p i n g o f o a s e s on t h e i n t e r p r e t a t i o n oBf s t a ­

t u t e s . ( I ) Mr. Edwards p o s t u l a t e s t h a t t h e t e s t s o f f u n c t i o n s h a v e 

"g rown o u t o f t h e h i s t o r y o f t h e w r i t s " a n d t h e i r c h i e f e f f e c t seems 

t o be c o n f u s i o n . ( 2 ) They o b s c u r e wha t s h o u l d be t h e r e q l q u e s t i o n 

b e f o r e t h e c o u r t s . . . „ e t h e r t h e o f f i c i a l h a a ^ o t e d w i t h i n t h e a u t h o r i t y 

a n d i n t h e way p e r m i t t e d by t h e s t a t u t e . " 

Hasre t h e c o u r t s , t h e n , by a c c e p t i n g t h e d i s t i n c t i o n b e t w e e n 

f u n c t i o n s a s t h e b a s i s f o r t h e d e t e r m i n a t i o n a s t o w h e t h e r I n t e r -

C ^ \ • • 
ference Is cirrls/ not Justified, merely Indulged In philosophical 

abstractions? The reply is quite clearly that they have not. As 

vre have seen, the determination that a tribunal acts Judicially is 

a condition precedent to a finding that the tribunal is a "court" 

within the meaning of s.9(6 BNA. Again, the principle has been too 

often and too long enunciated that the prerogative writs lie only 

in respect to Judioial proceedings.(3) If a court found that an 

administrative tribunal was exceeding or abusing Its Jurisdiction, 

and no statutory right of appeal lay to the court, by what machin­

ery may the oourt impose upon the tribunal, its decision that It 

has been acting ultra vires? This position led to the evolution of 

the principle of "quasi—Judicial"whloh has been the subject of so 

much comment in this paper. The enlargement of tho scope of the 

prerogative writs would have to be the result of legislative action, 

a contingency which is most unlikely to occur, when one looks at the 

increasing tendency in statutes to abrogate completely the running 

of the writs, in respect to the subject-matter of the statute. In 

practice, the courts, of course, by their power to classify the 

function In the particular oase, have practical carte blanoe to 

Intervene at will and thus to directly affect the course of legis­

lation. 

If, however, it is not possible to treat Judioial review of 

administrative decisions as pure statute Interpretation,it will be 

appreciated that it is only from construnotion of the governing 

statute that a oourt can Infer the nature of the function in the 

(I)Reld, Law Soo. Lectures 1953- (2)supra (3) however/ see post, 
under "Curial Maohlnery-Certiorari" for exceptions. 
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first place. Except for thoso oases which might more properly come 

under the heading "natural Jusltce", the great majority of other 

cases of interference might be classified as straight " ultra vires" 

cases, the statute serving as the entire basis of adjudication. 

Even in a large number of "natural Justice" cases, the statute of 

course plays an indispensable fole; if a statute expressly dis­

penses with the necessity of a hearing, it is obviously futile to 

apply to a court on grounds of natural Justice, that a hearing has 

been refused. 

A oourt could examine a statute setting up a tribunal, and 

from the nature of the grant of power contained therein conclude that 

as no standard had been prescribed to govern the discretion or pro­

cedure of the tribunal, no standard existed to restrain or restrict 

the body by a court of law. No finding has been made here, as to the 

nature of the function of the tribunal. However, from the same reading 

of the statute, the oourt could pronounce that the function of the 

tribunal was " administrative" and consequently no power lay in the 

court to Interfere. The end result is the same In both oases, and 

appears to Justify those, like Mr. Edwards, that the assessment of 

the funotlon Is useless and meaningless, an archaicIsm derived frog' 

the history of the writs. 

Having fixed, however inadequately, the plaoe of statute 

interpretation In this field of law, let us examine the principles 

governing courts of law, in the aotual construction of statutes set­

ting up tribunals, that oome before them for adjudication. 

There are two main directions along whloh thinking may lie 

In respect to statute interpretation,(I) the "literal" meaning,and 

(2) the "Intention of the legislature". If we examine the first we are 

immediately struck with the shortcomings of words as mathematical 
v 

symbols, and are eaught up In philosophical abstractions about the 

"meaning of meaning". "Even where careful use of them gives relative 

precision, the Infinite variety of factual combinations is bound to 

oause doubt as to their meaning in relation to particular oases" (JA 

Corry) . MR Cohen la "Law and the Social Order" states "The meaning 

of a statute consists in the system of Boolal consequences to which It 

leads or of the solutions to all the possible social'questions that 

arise under It...the meaning of the statute is then, a Judicial oreatio 
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in the light of social demands." 

On the other hand, it Is said that legllati]?e intent Is a 

myth, and that even Parliamentary majorities who run for 8ne dlvlslibn 

bell have no common Intent (or usually interest) , as to the varied 

complex provisions of the statute under debate. General "social pur­

pose would appear to be the only real " legislative Intent", where it 

Is present at all. 

The pBiwer of a Judge to "legislate" in interpreting a sta­
in 

tute, is,of course,/"determinate within determinate limits". No oourt 

will fly in the face of the clearest statutory provision. What could 

the oourt have done, for Instance, In Oapel v. Child had the statute, 

after enacting that the Bishop could aot " on his own knowledge",fur­

ther expressly enacted that a hearing was unnecessary? 

It has been said that English Judges have ever been hostile" 

to legislation In that it constituted an Impediment to their beloved 

"symmetry^,inimical to the uniform development of the common law 

founded on custom and the reasoned popular assent over long periods of 

time. It has been suggested thai this reasoning motivated the develop­

ment of such doctrines that statutes must be conctruod liberally for 

the subject, (A/G- v.Turner I6M-0) ; strictly where common law rights 

were prejudiced or new remedies Introduced,(Pool v. Neale I657)• The 

automatic application of hard and fast tests made the search for 

legislative intent unnecessary. A strong presumption grew up against 

a statute ousting the Jurisdiction of fht common law courts (e.g.R.v. 

Moreley I76O 2 Burr. 10*4-1) . The 17th and ItSth. century concept of the 

separation of powers are responsible for such widely held Judicial 

beliefs that i;he courts could void statutes, contrary to common sense. 

Wben the supremacy of Parliament was finally conceded, Judges naturallj 

returned to the literal lnterpreatlon rule, whloh resulted in Jones 

v. Smart, In a decision that a statute of Charles II qualified the 

sons of doctors but not the doctors themselves! To avoid suoh construc­

tions, the Sgolden rule" was declared in IS29 in Warburton v.Loveland, 

by whloh literal meaning of words could be modified so as to avoid 
V -

a result that the legislature could not have intended, and hence avoid 

the harshness of ll-aral interpretation. After a protracted " battledox 

arid shuttlecock" game, the courts seemed to come out dearly in favour 

of the literal interpretation rule, on the basis that the golden rule 
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by departing from the obvious meaning of the statutR caused the courts 

"not to construe the act but to niter it." ^~-

The doctrine of llteralness became more difficult of a ••Pli­

cation when Parliament, abandoning the specific prolixity of I7sh and 

I&th. century statutes, became more general lifwording, The Court of 

Appeal reversed an order ruling absolute a habeas tSorous. The House 

of Lords, despite the literal wording of s.t9 of the Judicature Act 

allowing and appeal from habeas corpus proceedings, Inferred that the 

legislature had not Intended to, include the appeal In s.19, thereby 

reversing centuries of solicitude for the personal liberyt of the 

subject.(Coix v.Hakes I&90 15 App liases ^-VM-) . The same reasoning Is 

clear in Ex Parte ffaffe I93I AC .The Paftents Act of I.lf.S authorized 

the Board of Trade to make rules to "have the same effect as If con­

tained In this Act." By I93I, this power had been so sweeplngly dele­

gated In practice, that, finally , the courts in this case held that , 

the words "the'order.. .when made,' shall have effect as If enacted In 

this Act" could not validate an order which the Minister was not 

specifically empowered to make by the Act itself. Tbe court concluded 

that Parliament oould not have intended ' suoh a widespread delegation 

of power In such a ,'undamental matter. 

Tho degree to which statutes should receive strict cons­

truction is.perhaps, tiie crux of the problom technically. The nower 

of the courts to encroach upon the legislature is manifest In the 

power to give effect to the multiplicity of rule a of coi rjtruc.ior. 

extent, "Whoever hath an absolute authority to Interpret f»ny written 

or spoken laws,it is he who is trule the law—giver to all intents and 

purposeL«, and not the person who first wrote or spoke them.' went 

Bishop Hoadley's sermon (quoted, in Gray's nature and Sources of I.awJ . 

"Political liberty requires clear and exact definition of 

the offence. So also, the rule that statutes in* derogation of common 

right are So be construed strictly has some excuse in England where 

there are no constitutional restrictions. There, it Is really another 

form of Blaokstone's tenth rule that Interpretations which produce 

collaterally absurd or mlschelvous consequences are to be avoided. In 

the United States, It mee-.ns that Interpretatione> which would make an 

.act unconstitutional.are to be avoided or else It Is equivalent to 

Blaokstone's tenth rule. Wherever it ls.apclied beyjbnd these limits, 
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It Is without excuse and is merely an Incident of the general 

attitude of courts towards legislation. The proposition that statu­

tes In derogation Of the common law are to be strictly construed has ' 

no suoh Justification, -t assumes that legislation is something to 

be deprecated. As no statute of any consequence dealing with any 

relatio n of private law can be anything but In derogation of the 

oommon law, the social reformer, the legal reformer, under this doctrine 

must always face the situation that the legislative aot whloh re­

presents the fruit of their labours wl3>l find no sympathy in those who 

apply It, will be construed strictly, and will be made to interfere 

with the status quo as little as possible."(Bosooe Pound, 21 Harv.Law 

Rev. 3«3)-

Prof. Hohn Willis feels even more stronly about the "arbi­

trary "use of the weapons of Interpretation by the courts. In I93& 

UTLJ he attacks the anolent canons of construction,"presumption of 

legislative Intent?, as being no longer employed to ascertain the 

Intent of the legislature but to control it. Traditionally, the 

courts, In construing legislation whloh mlsht have the effect of 

barring the subject fro m the courts, presumed against suoh a read­

ing because legislatures were "not in the habit of doing so. He con­

tends that this rule Is arbitrary today, when administrative fina­

lity Is a commonplace."If, in 1937* a oourt resorts to these old 

presumntlons, It fcs doing something very different from "attempting 

to ascertain the probable Intention of the legislature...English 

and Canadian Judges have no power to declare acts unoonslttutional 

merely beoause they depart from the good old ways of thought; they 

can, however, use the presumptions to mould legislative Innovations 

Into some accord with the old notions." 

_ « However, Is the foregoing contention correct? It Is suggested 

that It is not entirely so. The rules of statute interpretation, 

Including presumptions against legislation depriving the subject of 

access to the courts, are set law. If Judges do not make law, in 

theory, how can they change these old oommon law presumptions? The 

existence of these canons of construction are, or should be, the 

accepted standard against whloh'the legislative draftsman mast gauge 

the effect of .his work:. This contention was given Judicial voice In 

Atlantic Coastline Ballway v. Commonwealth 302 Ky.R., where the oourt 
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As JS Mill said,"numerous representative bodies ought not administer 

or dictate to those who have charge of administration." Xt seems 

anomalous that the Canadian legislature should vest administrative 

agencies with such wide discretionary powers, while, In the US, 

with Its real separation of powers, legislatures should be BO 

prolix in their instructions to legislative agencies. However, the 

problem of the draftsman Is a real one In any Jurisdiction. If a 

statute Is.prolix In ennumeratlng particulars, the courts take the \ 

view that to extend the partlaulbars beyond those expressly set out, 

would be to legislate further;"The imminence of an absurdity has 

power to limit words but hot to extend them."(Corry). The further 

effect of prolixity , as we have seen. Is to provide a more or 

less elaborate standard by which a court may review the findings of 

the tribunal, an effect that a legislature Is usually at pains to 

avoid. 

On the other hand,general wording is susceptible to 

the. probability of unforeseeable and uncertain curial lnterpre— • 

tation, that might conceivably, deprive the,statute of all real 

efficacy. Would a oourt, in amplifying general wording, or per­

haps "particularizing" It to fit the caveat hand, leave itself 

open to charges that It was legislating? The Supreme Court of- the 

United States has said "no"; but in a field where each case turns 

so peculiarly on Its own facts, no one case can be general authority. 

In conclusion, it may be stated that there Is a certain 

basic acceptance of principles In the field of statute lnterpre-ra­

tion. If the meaning of the statute is "plain" ,thellteral rule will 

be applied; of course, many Judges will agree that a passage Is "plain" 

In meaning, and yet ascribe different "plain" meanings. In applying 

the goldenerule (X), the oourt must decide what constitutes an 

absurdity, and It will be readily appreciated that one Judge's view 

of what constitutes absurdity may easily differ materially from 

that of another. Heydon1s Rule (2) is perhaps the moat ambiguous of 

all, and means going heind the act to find its true purpose and 

intent, a concept fraught with considerable hazard, and subject to 

the subjective interpellations of the Judge*s private opicalon. 
In- i» m in n ••! ••»••• i.im,i. . i ii un'i ••p«*w---*-_Wp>w-w-i--_ii •• • — — —iii-i iimmmm^ammmmm^^^mmm^-ammm^^^mmmmmmm^^mm^m^mmm^m^m^m^t^mmmmm^^^m^^^mmmmm^^m^t^mmmam-

- . • * . • - ' - . . . -

(I)" If a literal construction of the words of a statute be absurd, 
the act must be so construed as to avoid the absurdity." 
(2)Heydon's Rule. "What was the common law before the aot?2.what was 
the mischief and defeat -Vw «H*#»V» **»_» m. *** — * _*-^- .- •.-.. -• 
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v/ ben all Is said and done, however, it is uncontestable that 

the courts, even with the absolute minimum of animosity toward 

legislation, are armed by the uncertainty of tlie basic premises of 

Interpretive processes and the, multiplicity of rules and oandns 

available, to nullify by "Judicial arbitrariness" seemingly, the 

most fortuitous and least Innocuous statutes that come before them. 

Prof. 3oott (I) was thinking of this perhaps when he voiced the 

complaint, 'the balance between controlling excesses and abuses 

and taking part, even If a negative part, in the formation of 

public policy, is extremely delicate." 

the Parliameht, hath resolved and appointed to cure the disease of the 
Commonwealth. 4. The true reason of the remedy. 
(1)19^7 Can.Bar.Rev. 277.. 
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THE CURIAL MACHINERY 

I. Certorarl 

Appeal from an administrative decision must, of course, be ex­

pressly oonferred by statute. In the absence of statutory appeal, 

review lies only through the medium of the prerogative, writs. 

That the prerogative remedies are restricted and unsatisfactory 

is today almost universally conceded, and the absence of suitable 

alternative expedients seems to have been largely reponslble for the 

extent to which the traditional use of the writs, especially certio­

rari and prohibition, have been contorted by the courts and rendered 

so uncertain In praotioe. The Committee on Ministers' Powers voiced 

this sentiment ."Procedure by way of certiorari, prohibition, and 

mandamus is archaic and in some ways cumbrous and Inelastic, and we 

could suggest the expediency of Introducing cheaper and more expedi­

tious procedure." This is all very well, but the only answer lies In 

legislative action, a most unlikely expedient when it is considered 

that the very setting up of administrative tribunals diaolosee 

legislative Intent to exclude the Jurisdiction of the courts. 

Firstly, however, we must examine more closely the conten­

tion, almost universally held by Juridical writers, and repeatedly 

avoued by courts, that certiorari (and prohibition) lie only In 

respect to Judicial proceedings. 

Prof. Willis takes it for granted ( UTLJ *35-'36 p.62), 

."certiorari lies only in respect to "Judioial proceedings as dis­

tinguished from administrative acts; that is admitted." DM Gordon 

states," On principle, it seems impossible to justify the use of the 

common law certiorari for reviewing the exercise of adminlstra tive 

funotions. For, historically, certiorari is a remedy that rests upon 

the theory that all Judioial power has been delegated by the King... 

and that he, as represented by the king's Bench, is calling his 

delegates to account for their use of their delegated powers; certio­

rari being the means by which he InformB himself of what they have 

done."Again,"But, generally, admlnistratlge tribunals pan seldom be 

said to aot as the King's delegates.In general, the Crown does not 

possess and could not delegate such powers as statfcttes "-authorize 

administrative tribunals to exercise." ' _ , 

This proposition has received curial endorsement In 
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countless cases. Random examples are, Rv Coles f ,̂B 75, R v. Salford 

Overseers I« ^B 85k-, R v. Aberdare Canal Co. IH QE , R, v. Sunderland 

JJ I90I 2 KB 357, R v. Titmarch 32 OLR 569; "nothing but a Judicial 

act will be removed by certiorari... " (ft.v.Ledlard 96 ER ~?£k) ; R.v. 

Lloyd Cald. 309; "where the proceeding Is not a judicial act, the 

oourt has no authority to grant a certiorari; Ex parte Jacob lO NBT 

153; Ex parte Taunton I DPC; R v. Simpson IggO NBR 4-72. "Certiorari 

does not lie to bring up for review, administrative acts but obly 

suoh as are Judicial." -per MacDonald CJ in In Re New Glasgow I&97 

NSR I07. 

The authority most repeated probably Is Lord Atkin's 

famous dictum, where he referrs to bodies to whom certiorari will 

lie as "any body of persons having legal authority to determine 

questions affecting the rights of subjects and having the duty to -*"**' 

aot Judicially." Although, as we know, this does not mean "pure 

Judicial" bodies, but it has the effect lof precluding "purely 

administrative" bodies. 

In Re Srook v. Rentals Administrator I9M-5 OR 413 we 

have recent authority of the Ontario Court of Appeal for tiha an-

clont proposition, the court holding that, as the Renaals Adminis­

trator was acting "purely administratively", the prerogative writ 

of certlorsri was not available as a remedy. We have further auth­

ority In Re Ness and Incorporated Racing Association 19*4-6 3 DLR 

91, where Hogg,J,stated "In order that certiorari may lie, the 

body whose acts are In question must have Imposed upon It a duty 

to decide, as, for example, the duty cast upon the magistrate to 

grant or withhold a licence...where there is no such duty imposed 

by law upon a person, although matters which affect the rights of 

Individuals may be the subject of adjudication, certiorari cannot 

be granted." 

However, the proposition that certiorari lies only In 

respect to Judicial proceedings has hot gone unchallenged, both by 

tho courts in practice amd more recently, by Juridical writers. 

In 1802, we find BrettLJ urging courts to employ freely 

the writ of prohibition to restrain inferior tribunals. "My viaw 

of the.power of prohibition of the present day is that the oourt 

should not be chary of exercising*Itj and that wherever the legislature" 

e n t r u s t s t o a n V b o d v O f n n r a n n a r»t:H<ai- -hlncin -hVio *Jai»s*»am- !"«_•.•_+-~ -l-v>_ 
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power of/imposing an obligation upon individuals, the courts ought 

to exercise as widely as possible the power of controlling those 

bodies of persons who attempt to exercise powers beyong those given 

them by Act of Parliament." (R.v. Local Government Board 10 QBD 309). 

Although the oourt here spoke of prohibition, the dictum is of course, 

equally applicable to certiorari, and has been cited by courts as 

authority for wide use of the latter remedy. 

In R.v. Woodhouse I906 2 KB 50I ,we find Fletcher Moulton 

LJ stating,"..certiorari is frequently spoken of as applying to Judi­

oial acts only, but the cases by whloh the limitation Is supposed to 

be establish show that the phrase " Judicial act" must be taken in a 

very wide sense, including many acts that would not ordinarily be 

termed 'Judioial*." 

Avory J,in R.v. Hendron, delivered dectum to the effeot that 

the writs of certiorari and prohibition would lie In respect to "mat­

ters which are not perhaps strictly Judicial". 

As far back as 18569, we find the Supreme Court of Neva Soot la 

stating,in Crawley v. Anderson 12 NSR 37, "Tbe legislation and prac­

tice in this province, give a wider scope to the writ of certiorari 

than it has ever had in England. In R.v. Coles & QB 75, it was aaid 

that a certiorari does not lie to remove any other than judicial 

acts. This appears to be the English rule; we have not so restricted 

it in this province." The same court continued .in I&77 l n xh **© 

Assessment of the Bajjk of Nova Scotia by New Glasgow I&77 2 NSR 32 

" It (certiorari) is not so restricted In this province as not .to • 

remove any other than Judicial acts." 

It was broadly laid down In Duchess of Portland v Wynne 

&J ER 130*5 and R.v. Inhabit ants of Glamorganshire 91 ER I2{$7, that,as 

a rule of general application in the Court of King's Bench,will exam­

ine the proceedings of all Jurisdictions created by Act of Parliament 

This oase was followed In IS53 in New Brunswlok in Ex parte Jocelyln 

IS553 NBR 637. 
1 

In Local Government Board v Arlidge, the House of Lords 

Beems to have assumed that certiorari- vas the proper remedy to re— 

view a purely administrative decision of the Board. In this oase, 

however, the appropriateness of- the writ had not been argued before 
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In the Rice Case, certiorari was also assumed to be the proper 

remedy, although no express finding vras made as to the nature bf the 

Functions of the Board. A long line of English decisions, in fact, 

either granted certiorari or assumed It to be the proper renedy, 

without the court having made express findings as to the nature of 

the funclons,e.g. R.v.Arkwrlght IgU-g 12 03 960, R v. Thornton Ic^g 

I QB 33I+, R.v. Groom I90I 2 KB I57, R.v.Richmond 1021 I KB 2U-g, 

R.v.Butt 1922 37 TLR 537, R.v. Shann I9I0 2 KB M-IS. In the majority 

of the cited cases the tribunal whose decision was under review was 

in fact acting administratively. Refraining from making a finding 

as to the funotlon would appear to be the most effective way of 

circumventing the question . 

In John East Iron Works v. Labour Relations Board of Sas­

katchewan (olted post), certiorari was granted to quash certain 

orders of the Board, although no finding as to the function of 

that tribunal were made by the court. Here, however, the facts 

were somewhat unusual In that the Court of Appeal, upon hearing 

the appeal, implied that certiorari would lie. When the Privy 

Council returned the oase to the Court of Appeal for a rehearing 

and the Implied finding had not been disturbed, the Court of Ap­

peal felt at liberty to proceed with that remedy, although, too, 

the Privy Coucnil had made no finding as to the nature of the funo­

tlon. This case was followed in the same year in Capital Cab v. 

Canadian Brotherhood of Railway Employees, though, here again, 

no finding as to the funotlon was ma de. 

A very recent Canadian case reveals a startling willing­

ness on the part of a Court of Appeal to expand its powers of re­

view, almost in direot contravention of established Judicial 

principle. Re Safeways Ltdl I952 3 DLR ^55 concerns a finding of 

law on a collateral Issue, whlfh was necessary to vest the Board 

with further Jurisdiction in the matter, a finding as to whether 

certain persons were "employees" of the company in question. The 

oourt said," the court may review a decision of an administrative 

board on certiorari even where there is a legislative bar...and 

quash it if the Board has exceeded its Jurisdiction consequent upon an 

error of law apparent on the face of the record." John East Iron 

Works was referred to, but as we have seen, the authority of doubt— 

.*•..- -—-1 mi _ + . _ _ . « _ _ j ___.-,»,,.».n .. „._,_._«_..__;i +._ ~~l.-.-.~.0 — «q~,_ 4-l-_ 
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fact that tho Labour Relation Board was an administrative tribunal, 

anc? did not ev};-, observe the amenities by stating that there *vns an 

obligation to -..rooeed judicially. 

Two Anerican Judicial writers of prominence who have elosely 

observed both the American and English developments have the follow­

ing comments. Prof. Schwartz In "Law and the Executive" concludes 

that today the writs will lie to review "practically all administrative 

determinations oven where they are legislative In character, if there 

Is a duty on the executive to decide in a 'Judicial manner' ". 

Dickinson, in Administrative Justice and' the Supremacy oftLaw" (I927 

3$) looks at the old common law requirement that certiorari must be 

addressed to an Inferior tribunal,I.e. a body acting Judicially in 

the strictest sense, and comments " ...following It's usual process of 

growth by analogy, our law has begun with the fact that administrative 

tribunals are composed of public officers and has applied to them the 

rules governing court control of the acts of such officers." It Is 

instructive to compare this view with that of Mr.Gordon,"..;.adminis­

trative tribunals can seldom be aald to act as the King's delegates. 

In general, the Crov.11 does not possess and could not delegate suoh 

powers as statutes authorize administrative tribunals to exercise." 

There are, however, valid grounds for argument that "King's 

delegate" nay be assimilated with "public officer" for the purpose 

•of permitting judicial review. "King's delegate" is of course, an 

archaic term, and there le evidence that It was quite nebulous even 

In the days when it was extant. In/the Middle Ages, manor court and 

county oourt together "took care of the general business of the sur­

rounding area, both administrative and Judicial, a tradition that 

was later lnherlbted by sessions of the Justices of the peace, which 

exercised concurrent Jurisdictions in law and administration by vir­

tue both of oommon law and statute."Their predominance In county 

government, once established, remained almost unchallenged until.the 

second quarter of the 19th.Century,. and, although it has since been 

.gradually superseded, the^principles on which they conducted local 

administration acquired a fixity which has enabled them to survive the 

transference of admlnistra tive functions to other bodies .during the 

last' one hundred years, :and to serve as a basis, for the modern method 

of Judioial control."(Kelr and- Lawson "6aBes on Constitutional Law 

-T.__.SI _ -> ^ — — * 
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During the Igth.Century, there was very little central 

government Interference in local affairs, and, if Parliament deter­

mined to interfere with private rights, it used the established and 

traditional medium of the justices of the peace. Thus, the justices 

were vested with straight administrative duties, to determine grants 

etc. as they saw fit, pursuant to the Poor Laws, the various licen­

cing acts,etc. Although their functions were usually distinguishable, 

they were expected to decide all issues on certain fundamental prin­

ciples of hatur'al Justice. It seems more natural to assume that re­

viewing courts would assimilate the functions performed, at least 

Insofar an they required the application of old common law principles, 

when the administrative functions were gradually divested from the 

primarily Judioial bodies and vested in statutory tribunals. 

How,further, is Gordon's contention valid, that "..the Crown 

does not possess and could not delegate such powers as statutes auth­

orise administrative tribunals to exercise." In the first place, the 

'Crown, as distinct from the legislature, does not possess in most 

cases the power.to exercise the authority which is conferred on 

these tribunals. The power is legislative. But, once the legislature 

has created these Jurisdictions* the picture is somewhat different. 

In a majority of cases, the 'tribunals created by the legislature 

report to or-are responsible to various Crown Departments. They are 

Crown servants or Crown officers in many cases; In any event, they 

may almost without exception, be feferred to as "publlo servants". 

As the public is essentially thr Crown, there could be small objec­

tion to assimilating "Crown officer" with "public offleer". The case 

law alsmot invariably refers to " publlo servant or officer" rather 

than "Crown servant or officer", and there is no doubt that "public 

servant of offloer"ia a more comprehensive term. In Henley v. Mayor 

of Lyme I30 ER M-95, the Chief Justioe of England held," In my opinion 

every one who is. appointed to discharge a publlo duty, and receives a 

compensation in whatever shape, whether from the Crown or -^otherwise, 

is constituted a publlo officer..*." Stuart J. in Smith v Christie I920 

3 vrt/R 5&5, stated "...certainly, If a subordinate appointee of the 

Minister of Agrioulnture is a public officer, It would be. str.ange 

if the Minister himself should not be one." Pathmaaters, County Crown 

attorneys, the mayor of a town, speol*_l constables, have been held to 

be "public officers". .,---.-
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However, It Is not Intended to labour the point. From a purely 

procedural point of view, there may well be grounds for argument 

that certiorari should lie to tribunals exercising pure administra­

tive functions. Such a proposition shoxild not bo too etartllngly un­

realistic in view of the historical assimilation of functions, the 

nature of public servants and the obvious necessity of confining 

their activities within the limits defined-by statute, and the 

inherent proliferation of common law principle-s in - the light of 

changing conditions. In practice the courts achieve substantially the 

same end when they characterize a tribunal as-"quasi-judicial".' Were 

certiorar to lie to pure administrative tribunals-on strict Juris­

dictional grounds, the courts would be absolved from the necessity of 

aotin somewhat less tha n frankly In thus tacking hybrid labels on 

pure admlaistrative boards to Justify tnterfererice. The certainty that 

the.remedy would lie to any body created by statute would nullify much 

of the precorlousness now facing the prospective applicant. The propo­

sition would have to be premised on the strictest construction offthe 

word "jurisdiction"; The majority of these tribunals tix'o responsible 

for the actual discharge of their duties,not to the courts of law, but 

to Crown Departments administering the act In question, i-e vre have seen, 

the failure of the courts to confine their surveillance to questions 

of jurisdiction strictly understood, places them In tha position of 

encroaching upon the legislative field. 

..When all is said and done, this proposition leaves one with 

more.than a suspicion that expediency Is the ruling consideration. It 

is signiflcat that the courts themselves have generally eEichex̂ ed such 

an application of their prerogative remedies. 

The writs are admittedly uncertain and largely Inadequate 

remedies. The answer would perhaps lie in the adoption of a Uniform 

Administrative Procedure Act, or even, as al last rescrt, bf a sys­

tem of "-adrjilalstratl-ve courts" on the continental model. , ' .- ' v 
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2. Mandamus 

Mandamus was held by early authority to lie only in respect to 

"ministerial" as opposed to "Judioial" acts. "Stated in general terma, 

the principle is that mandamus will lie to compel the performance of 

duties purely ministerial in their nature and so oleare and speflflo 

that no element of discretion is left In their performaraoe, but that 

as to all acts or duties necessarily calling for the exercise of 

Jddgement and discretion on the "part of the officer or body at whose 

hands their performance Is required, mandamus will not lie."(E.Freund 

"Administrative Powers over Persons and Property, Chicago 1920, 227). 

The fallacies of the foregoing are expensed when one examines 

the, oases where there is a duty (ministerial) to decide, but the 

decision is purely dlsoretlonary (administrative). We recall in K.v. 

Archbishop., where statute required the Arohbishop to approve a licenoe 

before a lecturer could lawfully preach. The only ministerial element 

was that requiring the Archbishop to arrive at a decision, the decision 

itself being purely discretionary. We recall, too, that the essence of 

ministerial actions Is that they are based on mandates or warrants ro 

serve as agents to give effect to decisions already arrived at, whether, 

the decisions are administrative or Judicial in nature. In the Arhc— 

bishop Case, the necessity to' decide must precede the decision; in any 

event, it must generally be agreed that a statutary obligation to ar­

rive at a decision is completely at variance with the accepted concept 

of ministerial funotlons. 

In Reg. v. JJ of Montgomeryshire, there was no suggestion 

by the Court of Appeal that mandamus was not the correct remedy, althe—1 

ugh he re we see the applicants querying the "reasonablenss" of the 

Rules of Practice of the Quarter Sessions. Not only were the JJ not 

required to hear an appeal beyond the period prescribed. In the Rules,, 

but they were expressly preoluded from doing so. Had they waived their 

own'rules in favour of hearing the appeal, this act would have been 

one Involving the widest discretion. • " ' 

In Cooper v. Wandsworth, the court expressly found that the 

district board were acting. Judicially, and granted a mandamus. 

However, even if .we. do not insist on the technical definition 

of ministerial as contained in Freund's statement, and accord It the 



IIS . 
meaning "unattended with the sKerclse of any degree of official 

Judgement ov element of discretion1' , vre still run into difficul­

ties. There pre illustrated by cases i*nere the tribunal charged, 

with the neooesoity of making a decision has in fact, made a dec­

ision, but the applicant for mandamus contends that tlie tribunal 

acced upon "extraneous considerations" or " contrary \,o natural 

Justice", end thet, consequently, the decision WE. s no decision at 

all. although this argument has been conceded by the courts (e.g. 

Rice Case) , the process has been a thinly-disguised Judicial 

fiction to correct abuses in harsh cases, end should give no support 

in logic to the contention that mandamus will only lie In cases 

where there is no element of disoi-etion. 

Prof, fflnkleman contends that the tribunal must exercise 

BOme discretion in determining whether tnere was or was not Jurisdic­

tion lying either with Itself or with a body on whose authority it Is 

called on to act. 

However Indlecrlrnlnatingly the courts nave bandied 3 bout 

the words "ministerial", "Judicial'1 , "inferior", ''administrative", 

etc, in dealing with mandamus cases, it is clear that the writ will lie 

when a duty exists upon a tribunal or one of itv officers to act in 

a certain -natter; (a) the least oontentloua cage Is where the duty is 

"ministerial" in the strictest sense, I.e. where the authority executes 

or gives effect to the decisions of a tribunal wnether administrative 

or judicial; and (b) where there is aduty to make a decision, whether 

that deoisoon is to be arrived at Judicially or administratively. 

Under (b), the writ would lie, of course, only to force the making of 

the decision, although It could proscribe factors to be considered so 

as to cive effect to natural Justice, etc. 

1 
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REVIEW' ONTHE MERITS' 

I. Jurisdiction and "Jurisdictional Fact" 

.It must be made clear at the outset that only authority in 

legal theory for prerogative Interference is Jurisdiotionali.e. for 

the purpose of correcting (I) excess, of Jurisdiction (exoes de POU— 

voir), and (2) abuse of Jurisdiction ( abus de pouvoir). Consequently, 

It Is erroneous, strictly speaking, to speak of "review on the merits", 

although a considerable number of text-writers have done so. A dmlttedly 

the remarkable readiness-of the courts to characterize the most hetero­

geneous factors under the heading "Jurisdiction" has deprived the 

traditional limitation of any real significance in practice. 

It Is obvious'that no Inferior tribunal regardless of whether 

It is exercising Judicial powers or powers delegated to It by Parlia­

ment, can be allowed to determine with finality the extent of its own 

Jurisdiction. The result wou_d be chaos. To apply the principle- of 

extension to a reductlo ad .absurdum, a tribunal authorized to issue 

liquor licences cannot turn around and Issue marriage licenoes. 

"Bo tribunal If Inferior jurisdiction".according to Far-

well LJ, "con, by its own deolson, finally decide on the question of 

the existence or extent of suoh Jurisdiction; such a question Is"al­

ways subject to review by the High Court, whloh does not permit the 

inferior tribunal to usurp a Jurisdiction which it does not peasess 

whether at all or to the extent claimed, or to refuse to exercise 

a Jurisdiction which It has and ought to exercise....for the exis­

tence of the limit (of jurisdiction) necessitates an authority to 

determine and enforce it; it is a contradiction in terms to create 

a tribunal with limited jurisdiction and unlimited power to deter­

mine such limit at its own will and pleasure....it Is immaterial 

whether the decision of the inferior tribunal on the question of 

the existence or non-existence of Its own Jurisdiction is founded 

on law or fact." 

This question of course, is of paramount Importance in the 

United States where a fair ohanoe must be given, where a constitution­

al issue is raised, to submit both law and fact to Judioial review 

under, danger of the administrative order failing as being contrary . 

to the" "due process"- clause of the Constitution. 

The problem In Encrland wan nnnnd bv T.<i~>r" RnhnT* MR in 
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Iggg <̂ l QBD 313, "U'hcn en inferior court or tribunal or body vfhlch 

has to exercise the power of deciding frets, Is first establighed by 

Aot of Parliament, the legislature hex to consider what powers It will 

give that tribunal or body. It may, in effeat, say that, If a certain 

state of facta exist and It is shown to such tribunal or body before 

it proceeds to do certain things, It shall have Jurisdiction to do such 

things, but not otherwise. There it Is not for them conclusively to 

decide whether that state of facts exists, and If they exercise the 

Jurisdiction without its existence, what they do may be questioned 

and It will bo held that they acted without Jurisdiction. But, there 

is another state of facts which may exist. The legislature may entrust 

the tribunal or body with a Jurisdiction which includes the Jurisdic­

tion to determine whether the preliminary sta te of facts exists as 

well as the Jurisdiction or finding that it does, exist, to proceed 

flurther or do something more." 

It must be remembered, of course, that there are no 

constitutional restrictions oTT Parliament to prevent it from decree­

ing that the tribunal's findings on questions of Jurisdictional fact 

or even of law alone, shell be final. 

The English I936 Housing Act empowered the local authorities 

to expropriate land subject to s prohibition th»?t the land did not, 

inter alia, form part of a park or pleasure ground. The Rlpon local 

authority found as s fact that the land in question was not a park 

and the Minister confirmed the compulsory purchasing order. Landowners 

appealed. "Whore there Is evidence upon which the Minister could 

arrive at the conclusion at which ho did arrive, It Is not for the 

Appeal Court to allow t ae appeal by rehearing the case and hearing 

evidence and considering evidence, and disagreeing with the conc­

lusion of the Minister. It Is a finding of fact and by a finding of 

fact I am bound." (Re Ripon Housing Order 1939 I All ER 50SS) . This 

is an admirable general statement of the law on the finality of 

administrative fact-finding. However, this was a case of "Jurisdic­

tional fact",i.e. a finding had to be made on a preliminary fact ir 

set of facts to found Jurisdiction in the body for the major adjudi­

cation. Consequently, the above decision was subsequently overruled. 

A finding of fact as to whether the land was a park or not had to be 

made as a oondltIon*precedent to the exerolse of the tribunal's statu— 
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tory powers of expropriation. And the court of last resort found that 

the tribunal had to ascertain the preliminary fact correctly, under 

penalty of loss of subsequent Jurisdiction. *" 

In the United States a parallel decision is Crowell v Benson. 

Tbe tribunal set up under the Harbour Workers' Compensation Act had 

to make a prlirainary fainting as to whether a "master—servant" re­

lationship existed in the case before them, so as to determine 

whether the aot in question became operative. Tbe Court categorized 

this finding as one of "Jurisdictional fact" and ruled that the 

tribunal'a incorrect finding on the point had deprived it of all 

subsequent jurisdiction. However, the US Supreme Court took p 

different view in National Labour Relation Board v. Hearst Publica­

tions. The. N L R A called for administrative determination as to whether 

an "employer—employee" relationship existed before the act became 

applicable. The court, in this oase, held that the decision was 

merely one of "administrative faot*»finding". This decision Is of 

course, open to doubt, as the finding required the application o f 

the facts found to the legal concept of the relationship. 

A very recent Canadian decision Is In point.In Re Safeways 

Ltd. 1952 3 HLR 355, the court stated "Before determining whether a 

unit is aporopriate iPor collective bargaining, the Board must necess­

arily reach conclusions whloh are conditions precedent to its Juris­

diction to make Jthe decision. Tbe question before the .Board was 'Is 

the unit seeking classification composed In whole or in part of em­

ployees within the scope of the Aot?" In this oasfi, the court erred In 

law In tbe Interpretation placed on "employee", and,"in so doing, 

exceeded Its Jurisdiction; thereore, it is without Jurisdiction to 

certify the unit in question. "Further,when an error in law exists 

In a collateral issue, the court will review the record on certiorari 

to see if it shows a wrongful usurpation of jurisdiction or if the 

Board acted in excesNs of Jurisdiction." The exception-taken to this 

case previously, was oh procedural gounde. 

rJ 
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2. Findings of Fact 

Subject to "Jurisdictional fact" discussed above, is It correct 

to state as a general rule, that administrative findings of fact are 

final? ^ 

Firstly, admlnis'tra.tive tribunals are usually composed of ex­

perts In respect to the subject-matter with which they have to deal. 

"The decision,for Instance, of the Hew York Public Service Commission 

that a gas company ought to provide gas service for a givdn district 

Is almost Inevitably more right than a decision by the courts in a 

similar oase." (Laski; "A Grammar of Politics" M-th.ed. 393). 

In line with this view, the courts tend to apply the tradl— . 

tlonal Judioial concept that the court of first instance I B always 

in a preferred position to ascertain the facts, being able to watch 

the demeanour of witnesses,hear on—the—spont argument, balance 

nuances of cross-examination, have the right to view, etc. The 

Committee on Ministers' P owers went on record, " we are of the 

opinion that there should be an absolute and universal right of 

appeal to, the High Court on any point of law frotj the Judicial 

decision of a Minister of Ministerial tribunal, but we are satis­

fied that there should, as a rule, be no appeal to any court of lav/ 

on Issues of fact." 

However,- what is the curial view with respect to administra­

tive fact-finding if it is found that the tribunal made the finding 

under review against the evidence on the reaord, or even without 

consulting evidence at all, or, if, having evidence before them, 

they made a finding of fact, not upon that evidence but upon com­

pletely extraneous considerations? 

It has been asserted that an absolute unfettered discretion 

In administrative agencies In respect to finding s of fact, would be 

tantamount to nullification of Judicial review. A court must be able 

to review administrative decisions to ascertain whether there was any 

evidence to support the finding of fact. The review should not, of 

course, go to the wight bf evidence, but should be limited to "suoh 

relevant evidence as a reasonable mind might accept as adequate to 

support a coneluelon."(Consol. Sxlson Co. v. NLRB 309 US I97). 

• On the other hand, is the argument advanced throughout this 

C 
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paper-tbat . \--ure - administrative-decisions are " reviewable* solely on' 

frounds of Jurisdiction turiotly -construed,'nnd'that any other-claim 

t - ."nvle." iE an un*/ rrant:d- intrusion on leri sin tive sphere, this 

oss'imin- the remedy 1&, .uvjilable. 

To .complicate the isaue, there Is not , of course, any hard 

and fast "lax*-fact classifications" in the great majority of cases. 

They are seldom mutually exclusive. Here again we find a virtual 

carte blanche for curial interference, similar to that which has 

plagued us throughout in respect to the distinction betvieen Judicial 

and administrative; "if the case, In the merits and equities Is a 

good ono, and the court feels interference is warranted then the Issue 

before, it becomes one of law; if not, the issue is one of fact aid 

review will not lie." 

irof. Schwartz states that the distinction between law and 

fact furnibiies the onl»y guide fco construct a proper theory of re­

view . As we have seen, the British concept of review Is based rather 

on thp di stint ion between the nature of functions. In either cse, we 

are confronted with the existence of a vast, Indefinable, twilight 

zone, where law, facts, and functions refuse to conform to defining 

principles. The "law and fact" theory comes U P against "mixed law and 

fact1* questions, and the distinction between "ultimate facts" and 

"evidentiary facts" . The"nature of the function" theory mires down 

in quasi-Judioial hybrids. In either case, the indefIniteness of the 

concept leads to situations where tne oourt can Interfere at will, 

to bne ultimate prejudice of the applicant and the will of the legis­

lature . 

Sorutton L.J observed, "In rny view, it i s impossible to re­

concile the various statements of high authority on the division be­

tween fact which is unnappealable and law which is appeallable." 

Statute can, of course, make an issue one of law or fact 

which would ordinarily be considered one of the nature of the function. 

For example, under the UK Income Tax Aot, the Special Commissioners 

found that a certain Railway clerk was the "holder of n publlo office 

or employment of profit of a public nature." for purposes of assess­

ment. The Aot provided for appeal on questions of law. The oourt held 

the decision *f the Commissioners to be one of law, permitting curial 

Interference. In the absence of statutory provisions respecting appeal 

file:///--ure
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the court would have been thrown back upon the equally lugubrious 

task of determining whether the Commissioners had been acting Judici­

ally or administratively. (GWR v Bater 1922 2 AC I ) . 

Under the Income Tax A ot, was a finding that a yaxpayer was 

a "resident" a finding of law or fact? A majority of the House of 

Lords called it " fact". In the absence of the statutory right of 

appeal in "oases of law", the court wouold probably have decided 

that the Commissioners were acting "administratively". Of course, 

had the Commissioners previously been held by a competent Court of 

law to have acted "Judicially" or "quasi-Judicially", there would 

exist a Judicial oompBilslon to adhere to the precedent, and to that 

extent it Is not open to us to assimilate the nature of the court's 

functions In that behlaf too closely with a statutory right of appeal. 

Where there has been a complete absence of evidence to serve 

as the basis' for the administrative finding of fact, the courts have 

been quick to declare that the tribunal in question has been acting 

beyond it- s competence. Whether an administrative finding of fact 

has been made without evidence is considered to be a question of law, 

and so reviewable on appeal. "To come to a conclusion which there le 

no evidence to support Is to make an error in law."per DuParqu J. 

"Administrative determination of questions of pure fact are not to be 

disturbed any more than are the findings of a Jury, unless it should 

appear that there eas no evidence before them upon whloh they, as 

reasonable men, could come to the conclusion to whloh they have come; 

and this, even though the oourt of review could on the evidence, have 

come to a conclusion entirely different from theirs."( GWR v Bater). 

"If there is evidenoe on whloh the local authority and the Minister 

can aot. It is not for this court to say that they sould have come to 

a different conclusion from that to whloh they did come, or that they 

were wrong in arriving at decisions at which they arrived" (In Re 

Bambrldge 1939 I KB 500). 

Is a finding of fact involved in a decision that houses 

occupied by 'certain chauffers were houses "intended to be used as 

dwellings for the working classes" within the meaning of the Housing 

and Town Planning Aot of I909? The Qourt of Appeal said It was, Lord 

Reading stating,"... a ohauffeur Is, In my opinion, a member of the 

working classes, applying the ordinary test, and Interpreting the 
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the words "working classes" In the ordinary and popular sense." 

Again, of courp.e, the statute governs. It for example, it 

explicltely vestp the tribunal -.'1th the oower to finally decide the 

issue on the basis, of its own knowledge, or In the light of itB own 

experience, there is the strongest room for argument that the legis­

lature Intended to avoid the nececrity of a finding based on the 

relationship as legally defined by the courts. On the other hand, 

ti mere injunction to the tribunal to determine whether _ " master- , 

servant"relationship existed, there Is reasonable grounds to hold 

tbat the issue Is one of law,I.e. that the finding on the particular 

facts must be consonant with the relationship as defined under 

analogous circumstances, by courts of law. On the other hand, a 

concept like "working classes" is a creature of popular usage, and 

although *rn administrative decision might run counter to popular 

denotations^ of the concept, there would be little chance of violence 

being done to established judicial principles, as would be the case 

where the finding related to a relationship like "master—servant." 

In other words, -cho Issue is one of fact. If, the tribunal held a 

doctor or lawyer to be a member of the "working classes", complaint 

would needs be addressed to the reviewing court on grounds of 

unreaBonableness, not error of law, which would be the satated 

grounds if "mastar-servant" were involved. 

Most casee, however, involve review of decisions based on 

or pertaining to both law and fact, and it is obvious that the 

peremptory label "lawRar "fact" should be avoided by the courts In 

the first instance. By adopting a " mixed law and fact" attitude, 

more latitude is left to the court to sit back and honestly ponder 

whether the particular element of "law" or " fact" whl_h is material 

to the tissue at bar, Is applicable under the peoular circumstances. 

For instance, a finding that the decision of an administrative tri­

bunal as to tho relationship of say, employer and employee Is one of" 

mexed law and foot, leaves the oourt open to - consider tho applicable 

material element In the comcept on another occasion at varlan-e with 

that adopted In respect tp the case at bar, without doing violence to 
i 

p r i n c i p l e . " Every oase murrt-be considered i n tlio l i g h t of . i t s , own 

f a c t s , but in the p resen t case , I am bf„the opinion t h a t these* b u i l d ­

ings come under the word "houses" ( In Re But le r ) . 
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"3. Error of Law 

Error of law by an administrative tribunal usually takes the 

form of a misinterpretation of the effects of provisions of the govern­

ing statute, which, Bccordlng to the reviewing oourt, leads to wrong 

considerations being taken into account by the tribunal in rendering -""" 

decision. 

Ve recall, for Instance, the oase of Reg. v. Sylvester, where 

statute restricted the discretion of the tribunal to the qualifications 

of the applicants i.e. whether they were real sesidents and rate—payers, 

and where they were refused a certificate on grounds thet there vere 

too many alehouses in the vicinity, the finding was held to be based on 

wrong considerations, or error of lew In Interpreting their statutory 

discretion. 

We recall, too the case of Reg. v. Boteler, where the tribu­

nal which was authorized to issue warrants If they should "see fit", re­

fused to do so, purporting to rest the exercise of their discretion 

on the grounds that the entire governing sta tute vras unjust and un­

reasonable .- The ouurt said,"That Is not a tenable ground, on which this 

oourt.can allow magistrated to declOne to exercise their Jurisdiction 

according to law." 

Perhaps the moat famous case we have considered in thlsrew— 

spect was Board of Education v. Rice.." A discretion to say whether the 

sums provided are fit and proper on the assumption that the Act allows 
as 

the authority to prefer provided to non—provided schools are suoh 

ie -ntirely different from a discretion, say, whether they are fit and 

proper when suoh preference is unlawful." 

The effect of R.v. Mayor of Newcastle on Tyne t?S99 60LTR 963 

and R.v.Ormesby Local Board I9I0 2 KB 165 are identical. The tribunals 

both misconstrued the statute under vhlch they were authorized to act, 

and did, in fact, act upon principles and considerations not authorized 

by the sta tute. The courts, accordingly ruled that they ahad not in 

fact exercised their discretion at all. 

The difficulties in ascertaining error of law in administrative 

tribunals is manifest. A court of Justice must deolde the actual issue 

before it and nothing else. A court of Justice ,also, gives or mya be 

required to give, reasons for Judgement, so that It may be ascertained 

at a glance exactly what considerations went to arriving at the ration 
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decidendi. Administrative tribunals ususally keep very scrnty records 

and it lias been advanced that this consideration alone make* the 

remedy of certiorari singularly inappropriate "to r°vini' rurel y admlnlB— ^ 

trailve decisions .That this materia3.1y handicms p court In dndaavour© 

ing to ascertain \jhether error of law exists IF certainly true, parti­

cularly when leading authorities (e.g. R.v.Nat Bell Liquors*1922 2 AC 

I2g> ) have held that affidavit evidence 1*3 InadmlsBabl e to qhow error 

of law. It 1B perhaps *Jmcorrect to pose this no'isideration as a practi­

cal argument against the use of certiorari to review administrative 

decisions generally, as technically the remedy is available only to 

review questions of Jurlsdcltion, upon which the record Is Immaterial. 

It has always apparently been held that a High. Court can question any 

decision in respect either to law or fact, only Insofar es error thereir 

Is deemded to deprelve the tribunal of Jurisdiction. However, dicta In 

the very recent case of Re Safeways appears to cast some doubt even an 

this staunch old proposition. 

Tlie Committee on Ministers' "owers have recommended that 

any party affected by a decision should be given reasons therefor, and 

it has been cohtended that such a procedure would make for regularity of 

policy and ensure that the policy would be made clear to the public. 

Suoh a procedure would no doubt be required by any Uniform Procedure 

Aot that may be adopted. 

It Is a principle then, that even a pure administrative 

body when required to render a decision, must in fafit, decide that 

very Issue and no other. It Is a question turning on the facts of the 

particular case, of course, as to whether consideration of "extraneous 

matters" constitutes failure to deal with the particular _ssue before 

It, so as to deprelve the tribunal of Jurisdiction. There is an anomaly 

Involved of course. A tribunal of a purely admlnisteatlva nature Is 

called upon to decide an Issue on the basis of poliay and expediency. 

However-, a reviewing oourt may pick on some factor falling within the • 

head of policy and expediency, and state that that factor was one that 

should not have been considered,I.e. was " extraneous", and , consequent 

ly hold that the tribunal had not arrived at a decision at all. In the 

event, a court may wind up ruling on what policy and expediency is in 
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respect to thst issue, ami thus leave itself open to charges of 

interference wixh legislative discretion. ... Though tiie state of 

the law Gtny be a factor in policy it can never be the governing fac­

tor; otherwise, r-olicy and exedlency cence' "bo h~ve meaning and are onl 

other n-'meE* for Justice. . . . whichever way the Higa Court rules, on a 

-clnt of substantive law, this ruling can nevery determine whether 

-n administrative order is wrong or rignt. Indeed such an order Is ne­

ver right or wrong, correct or incorrect." (Qordonn.'^o). He spates 

further, "...the court's questioning tne order of say, a licencing 

tribunal, beoause tJuat tribunal was mistaken it its conception of the 

law, is no more Justified than the court's questioning A* uiuniclpal by­

law or end order-in—council on tho ground that the aldermen or the 

Privy Council would not have legislated if they had had a sounder 

knowledge of lavr." An applicant nay be disappointed but not Injured 

by nn admitilstx't tive decision. This proposition Is rather too broadly 

stated. v?e rerneineber the St. Panoraa Vestry Case, for Instance, where 

the desire and intent of the Vestry was defeated because they misread 

tbe governing statute as meaning ' whole tension or none at all". The 

oourt, in correcting their view of the /statute, madt it possible for tt 

Vestry to review ther previous decision and render the decision which 

they would, in fact, have given had. they interpreted the statute cor—' 

rectly. 

That a court will Interfere if there is tn error of law 

apparent an the face of the record, it- now nettled lew in most Cana­

dian Jurisdictions-, The principle uis thus unequivocally enunciated 

\>y the -ask. Court of Appeal ir 15^9 in the John C- et Iron Case. The 

same result vras apparent in Onterio li1 1952 in Re -Rfewdys, where the 

tribunal under review vras held to be purely r-dmlnlstrative. "When an 

error of law in a collateral ls°e Is evident, tho court will review 

the record, on certiorari, to see if it shows H wrongful usurpation of 

Jurisdiction, or if error of law appears on the face of tlie reaord." 

v'e have evidence that the court will interfere even if the Board is 

purelly administrative, ?nd ieven If the error of law does not go to 

Jurisdiction.,..- note that tbe oourt says, " a wrongful usurpation 

of jurisdiction,_or If error of law appears on the face of the record."" 
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Thus, again, has the "thin edge of the wedge"been broadened. Thus, 

does a tribunal, experts chosen because of special knowledge of -"act 

involved, find themselves under a compulsion to virtually observe 

an administrative "stare decisis." Not only that, but the power of 

the court to classify law and fact, gives it, in substance,the power 

to review what may really be Issues of^faot, and to substitute judi­

cial Interpretations and concepts wholesale for Interpretations and 

concepts that the legislature Intended to lie strictly within the 

province of its legislative agency. If legislatures have the upper 

hand, the courts have the last word,(I). 
I 

On the other hand, there Is evidence, despte the sweeping 

dictum In Re Safeways, that courts will exercise powers cf review 

respecting error of law only In relation to what amounts In essence 

to what has been previously described as "Jurisdictional fact." The 

great majority of recent Canadian decisions seems to bear this out. 

(I) Paraphrased from Prof.Scott,"Administrative Law" *47 Annlv. Bar,Rev. 
p.271. 



NATURAL JUSTICE 

3_r-.Right th a Hearing 

Tho maxim "audi olteram partem" (hear the other side), 

has been zealously saf equar-ded by the courts, and , E E we have seen, 

from the cases, affords the most consistent factor in the development oi 

the law on the Judicial intorvention in administrative proceedings. 

The b'-isir* requirement we,s enunciated in I723 By Iirt J. 

Fortesoue i^ Dr. Bentley'3 Case. In Copel v Child, we saw mandamus issue 

to the Bishop to "sdort the requisite means (a hearing) for dulty infor­

ming his conscience." In Bonaker v Evans, T,e found.the oourt stating, 

" . . the Bishop ought to have tiven the Incumbent an opportunity to 

be heard before it (sequestration) W H S issued; for no proposition can 

be more cleprly established thin that a man cannot Incur the loss of - — 

liberty or property for an offence by a Judioial proceeding until he 

has had a fair opportunity of answering the charge against him, unless, 

indeed, the legislature has expressly or Im lledly given an authority 

to aot without that necessary preliminary " In Cooper v 'andswortb., the 

oourt held that the local Board couldn't tear down old Cooper's house/" 

acceding to plaintiff's eubmission7"regarding the sound and universally 

ap licable principle of natural justice, that no man shall be condemned 

either In person or in property without having had an onrortunity of 

being heard in his own defence '.' 

In I9II, Lord Loreburn voiced the famous dectum in the Rice 

Case."I need not add th°t in doing iether they (the admin, board), must 

act in good faith and fairly listen to both sides, for that is a duty 

lying upon everyone who decides anything." 

In the famous Arlldge Case In I9I5, wo (Sound the court 

stating that the local government board,in hearing an epperl "must deal 

with the question...without bias, and they 'nurt give to erch of the 

parties the opportunity of pcVq-iately px*eeentlng the c^ a»j made." The 

decision must be come to In the spirit and with the sense of responsibi­

lity of a trlbunel whose duty Is to mete out justice." 
4-

In Milk Marketing Board Case, we found the court ruling 

that the Board acted without Jux'l»dlotloii in that It had not granted 

a fair hearing insofar as the applicant having arrived late, the pre-

oeedlng proceedings had not been explained to him. 

In^-vlew of the clearly enunciated principle developped above 

c is difficult to understand the reasoning of the trial court and the 



Court of Appeal In the recent case of Russell v. Duke of Norfolk 

64- TLR 263. The Jockey Club Issued licences to race-horse trainers 

subject to the condition-, contained in the olub rules that it might be 

withdrawn by the club on the grounds of gross negligence on the -

absolute discretion of the club. A trainer, Mr. Russell, had his llcex 

withdrawn by the olub, and applied to the oourt on grounds that the 

rrooedure adopted by the stewards constituted a breach of natural 

Justlve. -

The reasoning of the oourt of first instance became inex— . 

trloably wouiid up Am contract.' They looked at the rules of the club, 

i.e. the contract between the club and Mr. Ru3sell, and could see no 

reason therein why a hearing should be required. "I cannot imply a 

condition" aald the court "merely because It would be a reasonable 

"condition." Lord Gpddard, In discussing "natural Justice", quoted tht 

Judgement in MacLean v. Workers' Union to the effect that, if a trade 

union or other vocational body had a clearly expressed rule whereby' a 

r 
member might be expelled without being called upon to explain his 

conduct, the courts would not Interfere on grounds cf public policy, 

"...if there was no contractual duty to hold an inquiry, there could be 

no breach of contract no matter how the Inquiry might be conducted. 

The issue of natrual Justlcecan only arise In suoh a oase if the miles 

provide that expulsion from a society or the withdrawal of a licence 

must be preceded by an Inquiry or, If statute obliges a professional 

or other domestic tribunal to make due inquiry." 

The Court of Appeal concurred by necessary implication, with 

the decision of the oourt of first instance .They stated thst the rules 

of the olub read as a whole, do require the club authorities to hold 

an enquiry.conforming to the principles of natural Justife, but that an 

enquiry had taken place, and that the stewards had. not transgressed 

nattiral Justice. "The requirements of natural Justice must depend on the 

circumstances of the oase, the nature of the Inquiry, the? ruT.es under. 

Which the tribunal is acting, the subject-matter under consideration, 

etc. Accordingly, I do' not derive much assistance from the deflations 

of natural Justice whloh have been from time to time used, but whatever 

standard is adopted, one essential is , that the person concerned, shoul 

have a reasonable opportunity of presenting his case." 
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Dr. Robson is unreservedly of the opinion that the Court of Appeal 

rested their decision squarely on the grounds indicated by the oourt of 

first Instance,i.e. that the only -duty to observe the rules of natural 

justice ia dounded on oontract. There is certainly support for this 

argument In that the Court of Appeal looked to the provisions fo the 

rules «nd found that an inquiry vras in fact required, 'ould it be cor­

rect, then, to say that if they were prepared to rest their decision 

on grounds of contravention of natural Justice, it would have been a 

'.jcate of time to nave read the rules and made an express finding as to 

the requirement for an enquiry therein'*' In view of the remarks of LJ 

Tucker : uoted t*bove, I do not think the latter proposition valid, but 

it would oe pure speculation to assume that the Court of Appeal would 

have implied the necessity of a hearing in the absence of a statutory 

requirement. It is unfortunate that the point was not incontrovertably 

brought out because it leaves the law of England in some doubt a., to 

t'ie nature and extent of natural Justice, and, certainly felvee credence 

to chose who adopt Ur. Robson's obsrvation arising from this oase." The 

notion that a man is entitled to be de.-alt with fairly only if he has a 

forrnal, a, reornent to thet effect makes nonesense of "Che conception that 

there is something so natural or inevitable to a modern Englishman 

about trie tie elementary rulea of Justice "Chat the courts \*ill Insist 

uoon their observance in all circumstances." 

Tucker LJ' s 6tatrnent above—quoted le unfortunate accor­

ding to Dr. Robson, in that it derogates from the clear precise and 

workable definition of 'natural Justice" substituting sojething therefor 

with no -recisa, uniform or special meaning. 

If this restricted view of natural justice is correct, 

there is every evidence that It is not the law in Ontario. 



2. S ufflolenoy of Evidence 

In Alloroft v London we found the court stating ",,,..then it 

was contended that there was something he had considered which he ought 

not to have considered and something which he had not considered which 

he ought to have considered, etc. It seems to me that this is equiva­

lent to saying that his opinion can be reviewed; If a man is to form 

an opinion...he must form tt himself on such reasons and grounds as 

seem good to him." 

In the Raven Case, we recall, a licenoe renewal was refused on 

the grounds that there were too many public houses in the neighbourhood 

when the statute, according to the oourt, required grounds personal to 

the applicant. The majority of the oourt held that there must be some 

grounds evident as to the paritoular public house before the Justices 

could properly act. 

In Wilson v. Nanalmo Rlwy., even where tbe trlbimal refused 

to permit an adjournment to prepare evldenoe, and the calling and 

cross—examination of witnesses, the oourt still refused to interfere 

on the grounds that the statutotjic requirement of " reasonable proof" 

J was one that rested with the discretion of the Lieutenant Governor in 

Council. The oourt would not have been satisfied with the adequacy of 

the evidence that was produced In fact, but there was some evidence 

before the tribunal, and the oourt would not Interfere. 

However, we hsve seen strong evldenoe of a Judicial change 

of heart in the Wrights' Ropes Case, where the oourt stated " as the 

Inspector's report was not produced and there was no further evidence 

on the record to provide a basis for the determination of what would 

be a ' reasonable or normal expense" , the question had not, in fact, 

been determined by the Minister....It is not for the oourt to weigh 

the reasons, but we are entitled to know what they are, so that they 

may be adjudicated upon as to whether or not they are based on sound 

r and fundamental principles." This decision seems to Imply that an 

administrative tribunal should be required to maintain records of 

the evidence and findings leading to the derSlsion, an obviously 

indefensible proposition. 

Most recent Canadian decisions dealing with the point con­

cern Judioial or quasi—Judioial tribunals, even though the particular 

tribunal had previously been characterized as administrative by other 

Canadian Jurisdictions, e.g. Sisters of Charity v LRB of Sask. I95I 
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There is strong dicta In the 1952 oase of He Safe 'ays, that 

if tnere w^a so -se evid=?r:c3 before the tribunal in debating whether 

a person wf.s an 'employee" imior fc'ie Act, tne court uould not Inter­

fere. The roint in of "special interest hex>e, in view of the finding 

that the tribunal was adiiinintrctlve. This dictum was adopted by the 

baskabchewan Court of i-pucnl in J?"1*:/ Woolworth Co. v Sask. Jcint Board 

I953 4- 'JvrR 20&, where an order of the LR3 declaring employers of the 

applicant company to be sr appropriate hargaining unit was stacked on 

certiorari on the a-rounds that the besuondent (union) W P s not a trade 

union *--itbin the meaning o f ~ahe --ct. ''Cilice there was some evidence 

before the board to support the order, the board had not exceeded Its 

Jurisdiction and therefore certiorari did not lie. In support of the 

applications cords purporting to be «iif;nod by twelve of seventeen em­

ployees were accepted ~s evidence d t h no proof of signatures thereto. 

Although the court pointed out th"t it would be advlraaole for the Board 

to adhere to the proper rules of evidence, It was not prepared t o hold 

thft the Board couldn't under It.; own rulos, accept such cards in 

evldenoe ; s it did." There is no finding as to the nature of the func­

tion, although of course , al-liar tribunals h*-cl been held to be adminis­

trative in other Canadian Jurisdictions. 

3 f Showing*: of Reasons 

A contention of the "-"'licr.nt in the Arlidge Oase was that he was 

entitled to see the report of the Inspector. On this ,^ro\tnd, he failed, 

the oourt stating that q right to see the report made to the board 

for its own use bv Its inspector would. i*n«jt-lr the efficiency of the 

ins*sectors and tend to limit the 'leefu'iners of the report. 

The same lax/ w* s applied in Ontario 3n the Advance Glass Case. 

The Conblnes CommlRsloner refused to produces the record of tne private 

Investigation upon the hearing.at which, by r.13 of the Coi-bliiics Act, 

the parties wero to be given a "full opportunity to be neard" . Even 

a statutory provision In these tenrs wr?s deemed insufficient to require 

production of thr record. 

Both Toronto v Jockey Club 19^0 OR S7'I and Toronto Newspaper 

and Globe Printing Case appear to be authorities for the contention 

that if failure to orouuoe records or reasons amounted to substantial 

denial oT natural Justice, the courts would Interfere. 



A case where production was actually ordered is Oresswell v 

Etobicoke Conservation Authority I95I OR l97,ulthough this Is weak 

authority, production being required by a.HO('l) of the Ontario 

Conservation. Authority Act. 

Mr. Rold of the Osgoodo Hall staff atates that the decisions 

go both ways on this point., but quotet5 none were a court required 

production either of reports or reasons en grounds of natural Justice 

alone, particularly where the tribunal was administrative. However, In 

view of Dicta in Tor.v.Jockey Club «Pd Tor. Newspapers, there Is a 

probability that the oourt would interefere in a -strong case. 

IK. Cross-examination 

Tlie Rice Case would appear to be authority for the contention 

that tho right to cross—examination- is an inherent part of a fair hear— 

I \g. Tho coart, it will be remembered, stated, "the tribunal could ob— 

i.Din ii..ox'at.tion/Ln any way thry thought best, always giving a fair 

0*7-ortunit;/ tc thofae who are parties In the controversy for correcting 

or Contradicting any relevant statement prejudicial to their view." 

The ArllCge Case adopted this view. However, although the principles 

sr.unciEt.dcl In these case are always present in tho background, there 

is evidence that the Mlew stated therein in respect to cross-ectaminatlor 

hsve been of desultory application. 

In the Wilson v Nanalmo Rlwy. Case, despite a finding that the 

tribunal -.tras under a compulsion to act Judicially, the tribunal's 

dfsoisio'i 011 "reasonable proof" was held to be final, that it could 

properly admit hearsay evidence, and that tnere was no obligation to 
r 

permit crosfj-edtfiminatlon. It was also found that the parties had had 

atple o.-.portunl tj to adduce evidence. The decision is not clear for 

t-'-o rca-.ons; Cl) tr.o question would appear to be open as to whether 

the court would have acceded to a contention that cross-examination 
had not been allowed, If there had not been an opportunity to adduce 

*c_y 
evidence In chief; and," (2) as mentioned previously,It is uncertain 

as to what extent the oourt was Influenced by the fact that the case 

involved, a direct executive decision, the L/O In Council. 

Hoxvever, a recent oase affords more positive authority that 

failure to - allow cross-examination is fatal where the tribunal has 

been acting Judicially or quafel—Judicially.The.oase, Re Toronto 

Newspaper Guild and Globe Printing Co I95I 3 BLR 162, concerned an 



a p p ! i o o t i in by c e r t i o r a r i by t h e company t o q u a s h t h e b a r g a i n i n g 

c e r t i f i c a t e f r o n t e d t o t h e u n i o n by t h e O n t a r i o L a b o u r R e l a t i o n s 

B c r f l , J-.he S n n r d hsvinf* r e f u s e d , t o r e c o n s i d e r o r t a k e any a c t i o n a s re— 

n u i i ' f d by ^ . 5 ° f t h e A c t . The o o u r t c o n s i d e r e d t h e q u e s t i o n to be xvhe— 

t h e r +:ho l i ? a r i n " v a s so d e f i c i e n t a s t o r e p r e s e n t a n e g a t i o n o f Jus— 

t ! . o c , o r , i f t h e h o r r i n ^ - v a n p d o q u s t ? a s s u c h , w n e t h e r t h e company x^as 

g i v e n fpir* o p p o r t u n i t y o f p r e s e n t i n g i t s s i d e of t h e m a t t e r o r c o n ­

t e s t i n g t h e cane p u t f o r w a r d by t h e u n i o n . T h i s p o i n t seems t o c l a r i f y 

o u r f i r s t q u e r y .in t h e W i l s o n C a s e , a t l e a s t I n r e s p e c t t o t h e I H W I n 

O n t a r i o t o d a y . 

Afte*- r e f e r r i n p t o t h e A r l l d g e C a s e , t h e o o u r t was o f t h e 

o p i n i o n t h a t t b e company WPS riot i j i ven *»n o p p o r t u n i t y o f p r e s e n t i n g i t s 

s i d e of the c a s e o r of e n s w e r l n g t h e u n i o n ' s c a s e , and t h e r e f u s a l o f 

p e r m i s s i o n t o e rose—ex-ra ine smonp o t h e r t h i n g s , c o n s t i t u t e d a b r e a c h 

of t h e f u n d a m e n t a l r u l e t h a t any p e r s o n I n a J u d i c i a l o r q u a s i - J u d i — 
4 

cial proceeding was to have the right to be heard. Referring to the 

Rice Case, the court held that the Board had " offended the principles 

of Justice' by declining to permit the company to adduce evidence in 

the form of cross-examination, and by denying it the right to examine 

the documents filed by the union. 

The extent to which the distinction between Judicial and 

administrative functions is material again appears to be in so*:*e 

doubt. For examnlc, lot un look at St. John v Fraser 1935 ^>0R l&-^ • 

An Investigator appointed under the BC Securities Act was authorized 

to investigate the conduct of a certain company, the issue and sale 

of Its stock being the principal subject of enquiry, Plaintiff St. 

John was a shareholder In and business manager of, the other plaintiff 

a company which had underwritten the issue, he was examined by the 

investigator, and both solicitors and counsel for tho plaintiffs took 

ot.rt In the investl atlon. They tried to restrain the investigator 

from proceeding on the ground that ho had not given them notive of 

examination of witnesses S B to their relations with the company under 

Investigation, and had not given them the opportunity of cross—examlng 

these witnesses. Per Cannon Jv,Crockett and Lamont JJ concurring, 

"whether the affording to all persons, whose status and reputation may 

be affected, of the opportunity to cross-examine any and every wetness 

brought before the investigator is suoh an essential requirement as 

goes to the investigator's Jurisdiction depends on the nature and pur— 



pose of the investigation as evidenced by the provisions of the en­

tire statute." Here, the investigator was acting in an Intermediate 

capacity and so administratively, and finally the statute Itself was 

conclusive, 10(1"-) , reading, " Disclosure by any person other than the 

A/G-, his representative or the registrar, without the consent of any 

one of them, of any information or evidence obtained or the name of 

any witness examined...shall constitute an offence." 

It is doubtful whether it could be concluded from this oase 

that the courts are particularly disinclined to review this question 

when the tribunal is administrative. In this case, the court found the 

tribunal to be administrative but under a compulsion to act Judicially, 

i.e. In the sense that It must act fairly and Impartially, ao that the 

case turned strictly on Its owh facts, particularly, of course, the 

effect of the statute. 

Courts have been loathe to Interfere, on the same principles 

set out In the St. Hohn Case, where investigations by the Combines 

Investigator Is concerned. However, the effect of Imperial Tobacco 

Co v McGregor 1939 OR 627, Is somewhat uncertain. It was alleged on 

certiorari. Inter alia, that cross-examination had hot been permitted 

on the enquiry. Hogg JA held that the motion should be dismissed as 

the Commissioner was acting administratively and not judicially, the 

proceedings being of an Interim nature. However, he was bound to act 

Judicially, i.e. fairly and impartially. Substantial Justice had been 

done in this case, though the parties having had "ample time and full 

opportunity to present their oase, and to meet all allegations against 

them." Riddell JA" held that failure to object to the Investigation at 

the time constituted a waiver. One thing seems clear from the case,I.e. 

that If failure to allow cross-examination should constitute denial of 

natural Justice, the oourt would not be loathe to Interfere, despite 
oourt 

Fisher JA "The Commissioner's duties were administrative and the/could 

not grant the order asked for and therefor destroy the peculiar bene-

•HC_/ fits and advantages of administrative enquiry." 

Of course, where the function has been characterized as Judi— 

xlal, and failure to allow cross—examination has amounted to denial of 

natural Justice, or a presumption of substantial prejudice to the 

applicant is present, the courts have bedn vehement ifi condemning the 

injustice and expeditious in granting remedy. On an investigation by thi 

Superintendent of Insurance of a complaint made under the Ontario 



Insurance Act, that discriminatory rates were being charged by a 

certain company for car coverage, he examined the witnesses but re­

fused to permit counsel for the company to cross-examine them. The 

oourt said, on an appeal under the Aot " his conduct violated 

every principle of fair play, and of natural Justlcell. . .It will be 

intolerable if any one on suoh a farcical investigation could be 

allowed to determine the rights of any one."(Re General Accident Co. 

of Candda I926 2 DLR 390. 

It would be a fair conclusion that the law in Ontario is 

that failure to allow cross—examination will be fatal if It consti­

tutes a substantial denial of Justice, where the tribunal acted 

Judicially or quasi—Judicially. However, as has been repeated, the 

distinction between functions would have little slgnlfloane In 

practice beoause of the readiness of the court to Impose the duty 

to act Judicially where the peculiar merits of the case demand It, 

regardless of the real function. 



COMCLUaiOM 

Is Judicial review of administrative adjudication on the in­

crease or the decline? 

Many English Juridical authorities take the view that it Is 

on the decline. The Robinson Case is taken as Indicative of the trend. 

The basis for this outlook Is primarily historical. Until late in the 

19th. Century, Ministers' powers were checked by a Jealous Parliament, 

and most of their powers were derived from the prerogative. "The 

radical reforms of the Liberal Government of I906; the unforeseen 

cataclysm of World Uar I; the General Strike of 1926; the prolongued 

depression with Its vast burden of mass unemployment; the economic 

crisis of I93I; the widening of the franchise and the popular demand 

for new and better social services; the outbreak of the Second World 

War, waged In terms of total warfare; the return to power in l9̂ -5 of 

a Labour Government pledged to economic planning, nationalization, full 

employment, and a substantial degree of equality; this sequence of his­

toric events transformed tlie situation. . . .Parliament wanted the 

government to possess vast, overwhelming powers over an Immense range 

of matfers...." (Prof. Robson.) 

Tbe widespread legislative policy of conferring on Ministers 

and tribunals In the widest subjeotlve terms, makes It Impossible In 

most oases for the courts to challenge decisions. Furthermore, the 

courts themselves have Increasingly realized that Judioiallzation of 

administration is Impracticable. The Common Lew rules were formulated 

In the laissez-faire era to protect individual rights even when the 

rights were anti-social In nature. The rules of natural Justice have 

been static since the Arlldge case in I9I5. Only Parliament has the 

power to carry out a social revolution. Another factor has been 

stated to be the complexity and technicality of subject-matter. Modern 

Judges, it has been said, are less distrustful of the executive than 

they once were. 
-*-i_*~" 

Professor Scott takes a contrary view, writing in l9*M-7 in the 

Annual Bar Review, he states "an examination of the oases over the 

last 25 years would seem to indecate that the courts have maintained 

a very wide area -of control despite all the legislature has done to 

exclude them and the result Is that, contrary perhaps to prevailing 

belief, Judicial oohtrol of administrative acts is increasing rather 
than declining." 



Prof. Willis also takes the view that Judioial review is defini­

tely Increasing, gl-vliip. '"*? ex.-Tries " (I) «?n increase in the class of 

discretion*, which the *-;oi*rt 5 s vre^ared to control, (2) the Inclusion 

of prooefJural error In tlu=s. class of facte which dprlve the tribunal of 

Jurisdiction* and (3) the evasion by the courts* of sections of enabling 

acts which purport to deprive the oourts of their power of review. 

Another Canadian judicial writer, writing in the IqU-2 CBR at 

p.hg^, has stated that "judicial review of administrative adjudication 

has become a - commonplace xrith resoect to matters of law, of jurisdic­

tion, of adequacy of procedure, of procedural fairness, and even of 

the question of the sufficiency of evidence.''* 

.ve have seen throughout the course of this paper that the 

courts have received material assistance at every turn in asserting 

powers of review by the ambiguity of every concept Inherent In the 

adjudicatory process* (I) the difficulty If not the impossibility 

of distinguishing between "law and fact"; (P) the dlfflculty If not 

the Impossibility of distinguishing Jud.Ic.lal from administrative 

funotlons, and the readiness of the. courts a.s a consequence to 

introduce the seductive hybrid "quasi-judicial", and, (3) the almost 

random ease with which a favourable interpretive rule may be selscted 

from the available armoury. 

On the most recent .decisions, we have seen evidence of Judicial 

restraint in the cases following upon the Wilsonv Nannimo precedent, 

and also almost bellicose assertlveness. The Pure Springs Ce.se which 

has been declared to be good law by the Supreme Court of Canada, whether 

on sound judicial principles or not, Is certainly authority for a 

highly restrictive curial viewpoint on rowers of review. On the other 

hand, there are a number of decisions as we ha ve seen, culminating 

perhaps in Re Safeways, where the court is quite prepared to review 

decisions which are admittedly purely admlnl3tra tive, presumably 

even where there is no error of alw on the record. 

It may well be that Prof. Robson's view is Justified In post— 

w er England under the collectivization complex fend aegis of socialism '. 

On the other hand, we might expect to find Judicial review more virile 

in a. country not yet resigned to ultimate acoepatanoe of collectivlst 

concepts current elsewhere. In-the long run, the lavr must form a 

superstructure of the ̂ predominant "animus" of the Jurisdiction, 
*• - i) ' 

soolalogloal, political and economic. 
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