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. T . P . .. .
This thesis explores the territorial llmlFatlons

imposed by the Canadian constitution on provincial

powers under subsecticns 92(13) and 92(14) cf the Con-

.

stitution Act. There are, it is argued, twc scurces of

territorial limitation: the words "in the Province"

_aﬁpearing in the text of the subsections and the common

law rule of Imperial constitutional law which states
that colonies are incompeggnt to enact laws having extra-

territorial operation. .

In chapter one of the thesis the origin of these
twc limitagions is investigated. The international law
doétfine of territorial sovereignﬁy is briefly examineq
and its }eception intabcommon law is explained. The
reasons for fntraducing territori;l.limitations into
the constitution are then explored in scme detail..

In.chapter two the relationshiP between terri;orial
limitations and the rules o!,priv&té internationél law
is examined. The'chapter begins with a brief account of

the common law system of private internaticnal law as it

devgloped in the nineteenth century. Attention is then

-focussed‘pn recent effcrts to reform thi reaof law in

Canada and the United States and on the cdnstitutional

-

_problens posed by these reforms.

Chapter three examines the interpretation of terri-
torial restrictions in Canada and the. United States.
Secticn one lcoks at the case law interpreting the-common

law rule of cclonial extra-territcrial incompetence and

' \
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jﬁoges the tendency éf the Privy Council tc mcve from a o

strict to a more liberal construction. Section two

- traces the parallel histdfy.df’the American case 13w :
dealipg with territorial restrictions on the jugisdic-
tionvof the states. In-sections_three and four the
Canadian cases interpreting the words "in the Province"
are examined with special attention to two reéent de-
cisions of‘the S;preme Court of Canada. The weaknesses,
anq inconsistencigs of the Canadian.appréach to terri-
torial-restrictiqﬁs are documented and ﬁhe Canadian ten-
dency.to rely on the ruiés of privatelinternationai law v
tc rescolve constituticnal problem§ is cyiticized. In,_

. section five a different approach, based cn develcpments
in American casé law, is suggested.

Chaptér_four deals with the teffqlcrial restric-
ticns c¢n jﬁaicial jurisdiction and the recoghiticn of
‘foreign j;dgments. The case law on proQincial service ex
juris rules is examined and a test:bf;validity is pro-
posed. The chapter ends with a brief considefatiqn of

the virtues and dangers of introducing a full faith and

credit requirément intc Canpdian law.
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Introduction o | .~
. ) - - .-... .' X R -.,
: - It is well established in Canadian constitutional 16‘
’ i - - ' N
-law that the legislature of 'a province does hot have .
7 jurisdiction to enact laws respecting property or civil T \\;

rights outside the province. There is a leading case in .

confirmation of this point, Royal Bank of Canada v. The

. .
v ’ . - . -

King,l and one finds in the case law numerous dicta re-

ferring to ‘this ba51c limitation on prov1nc1al le;I;Tsﬁ_——//
tive competence. * It 1s also clear that, the’ Jurisdiction-
. of the courts in "each prOVince is cimilarly subject to
territorial restrictions, for some purposes at least and
to soce degree. Although the case law on this topic is ¢ ~“
thin and inconsistent, the existence of the restrictions
has never been douﬁted. -
Until quite recently, Canadian courts have shown
little inclination to tackle the difficulties-inherent in
the interpretation and application of territorial restric- ]
.tiéps of this sort Most constitutional challenges to
provincial legislation can be recolved on some safer
gnound-than territoriality, for a provincial'sta;ute with

extra-territarial reach is apt to intrude on some heading

of section 92 of phe Constitution Act or to offend sec-

“tion 121. Challenges to the jurisdiction-of the courts.
typically rely on common law principl d \ terpretation'
. and the constitutional issue is never yeachgd In bothb
. areas the problem o detefﬁhning the/;é?ritorial reach of
provincial ,jurisdidtion in particular circumstancsd has

traditionally been solved by refeTence to the rules of

7
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‘"Thomas Equlpment.6

] - - ' L)

private 1nternat10na1 law. : . . _ .
During the 1970's fnumber of cases ‘came before the

Supreme Court of Canada which exposed serious 1nadequa—

cies in the traditiehal epproach.. The best known of

these, and the only one in which the const1tut10na1 issue

was fully argued, was Interprov1nc1a1 Co-operative Ltd.

and Dryden Chemicals Ltd. v. The Queen.3 Prior to Dryden

the Court gave judgmept in-Moran v. Pyle National (Canada)

Ltd. and Bank of Montreal V. Metrggplltan Investigations

and Security {Canada) Ltd.;5 Dryden was folldwed by R. v.
. »

!

All four of these cases were concerned Wlth problems
L 2

in private internationel law. Moran v. Pyle dealt with

the jurisdiction of a provincial court to hear an action
for damages founded on facts that had occurred in part

outside the borders of the-province.  The Metropolitan

Investigation case dealtfwith the recognition to be

+

given an order‘by the court of a sister province. These

were cases under subsection 92(14), "The Administration

of Justice in the Provinceﬂf’ Drxdéh and Thomas Equipment
both considered whether a particular statute dpplied to
a dispute whose facts were situate in more than one pro-

vince. They raised the issue of provincial competence

under eubsection 92(13), "Property and Civil Rights in

Sy
the Province"

Each of these cases poses difficult and eomplex

questions concerning the proper relation between the con-

-—

stitutional restrictions on prgvincial jurisdiction on

.



the one hand'and the,bperetion‘of private intefnatienal
‘law on the ,other.” One purpose of this paper is to in-
vestlgate thls relatlovshlp and in partlcular to explore
the extent to inch the béérltonial restraints imposed
by t constxtut;on 1nh1b1t leglslatlve attempts to re-
:form rivate 1nternat10nal law. A second purpose of thls_
paper is to suggest a set of values and a: basic approich
to be used by the courts in interpreting and applying the
territorial limitations on.provincial powers.

In an effort to capture the constitntienal values
embodied in these limitations,:ehapter one of.this paper
investigates their origins in pre-Confederation law.
Chapter two looks at the historical development‘of pri—
vate internationel law_dhd the directions modern reform
) ef that_law has taken, especially in the United States.
Chapter /three then examines the interpretation of terki-
torial restrictions offered by varions courts and their
response to legislative'attempts polrefofm the cheice'of
law rules of private intefnational law.  The response of
the Supreme Court of Canada in the Dryden case is cri- °
tically assessed and a somewnat'ag§ferent response,
basedfon developments in American case ley, 18 suggested.
~Chapter four, flnally, considers the terriforial limita-

B

tions on judicial Jurlsdlctlon and the recognition of LI

forelgn judgments.
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Chapter 1. - Origins

Constitutional restraints on the territorial reach

of provincial jurisdiction originate in two sources. -The

first is the common law rule respecting British colonies:

" »

under . Imperial ccnstitutional. law, colonial courts and
legislatures are incapable of exercising extra-territor-

ial jurisdiction. - The second is the words "in the Prc-

vince" appearing in section 92 of the Constitut;on Act.

In this chapter thg origin of the.common law rule and the
impetus behind the inﬁroduction cf the words "in the Pto-
vince® will be examined. My purpose in undertéking this
examiﬁation'is to explore the ;SSuyptions underlying the
iﬁtrodUctioﬁ Of these restrictions intc constituticnal

law -- to discover what Qélues tpey were thought to ;ervq
and what practical objects they were intended to achiéye.,
Clearly the %pterpretation of constitutional éestrictioﬁs'
by contemporary courts-cannot be.gov9rned by the conceﬁ\
tions of the nineteenth century. The céurts must respond.

to ftindamental changes in political outloock and in the

econbmigflife of the country. If this response is to be

coherent and consistent, however, the basic rationale of

the ‘restrictions must be clearly understocd. For this

purpose a study of origins can be useful.

1. Nineteenth Century Assumptions: the Doctrine of
Territorial Sovereignty

The idea that jurisdiction is territorially limited
must ultimétely be traced to the international law doc-

trine of territorial sovereignty. This doctrine has a

- * SN
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long and rich history, beginning with ‘the work of the

French scholar Bodin in the sixteenth gentufy.‘ In Six \\\"

livres de la régublique,7 published in 1576, Bodin

sought to justify the secularization and centralization
of politiéal power in France. The theory of sovereignty

¥ .
he formulated for this purpose proved an extremely power-

~

ful idea. - As'elaborated by shbsequent scholars, it sup-

plied a theoretical basis for the development of the

»

modern state and thg premiée on which mpdern.iﬁterna-
tional law was founded.‘-It also furnished some key as-
sumptions hnderlying the theor& of legal‘posifivism. In
short, it exercised a p;pfound influence on British and
American conceptions of jurisdiction during the‘nine-
teenth ceﬁtgry,8 A proper.appreciation of the terriﬁor;
iailfestrictioné on-Fhe provinces must begin with an
understanding of this doctrine,

?he basic premise of Bodin's theory is shortly
stated:9 every sovereign has abgblute, exclusive and.
perpetual jurisdiction over the te;ritory compriging the
state. As Story explains, "it is an essential attribute
of every soVereignty that it has no admitted superior,
and that it giveshthe supreme law within its own domin-

ions."lo

The state exercises jurisdiction in the broad-

est sense oVer.all that is fouhd witHin its borderé.'
This.incluées persons who are pfesent there, whethér
permanently or temporarily; whether'subject.or'alien, and -

it includes all real and personal property situate there.

- This is the internal aspect of gpvereignty, involving the



relation between the state and its territory. The exter-

nal aspect of sovereignty is concerned with the relatigns

among states. Since sovereignty is absolute, all sover-

eign states must be equal and what is legal or illegal

" for one must be equally so for the others. Then, since

sovereignty is exclusive, the jurisdiction of each must be
strictly confined to its own borders. Any attempt by a
state to assert jurisdiction over persons or things situ-
ate in the territory 6f another would offend the ﬁrinci-‘
ples of equaiity and gxclusivitf and violate the sover-
eignty of the other. . ‘ ~

As the principles of territorial sovereignty were
elaborated in the seventeeﬁth and eighteenpg centuries, a
number of refinements were introduced which permitted
states to exercise certain kinds of extrafterritorial

jurisdiction. 1l

Under the law of the seé,rfor example,
coastal states could exercise a limited jurisdiction over
a portion oflthe high seas adjacent to their shores. The
law of conguest permitted the annexation of new terriéory
that did not already form part of the dominioné of
another state. States were also permitted to control

their diplomats in foreign.qountries and their ships on.

the high seas. Under the doctrine of personal allegiance,

a sovereign could impose duties on his subjects wherever-  *

they might be, although such duties were not enforceable’

‘unless ‘the subject wés‘present on domestic soil. Finally,

under the theory of cohity a sovereign was obliged in -

certain circumstances to -apply the law of another state

¥



to persons or things within his own dominiqns. In what
circumstances this-obligationrgrose was détermined by the
rules of private internationai law. |
-‘Theéélinternatiohal law rules were introduced into
the municipal law cf Britain and the United States through

the doctrine of adoption. The first authoritative exposi-

tion of this déctrine‘appears-in Blackstpne*g Commentaries,

in a passage widely quoted by British and American courts:

[Tlhe law of nations ... is here adopted
in.it's (sic) full extent by the common
law, and is held to be a part of the law
of the land. And those acts of parlia-
ment, which have from time to time been
made to enforce this universal law, or
to facilitate the .execution of its de-
cisicns, are not to be considered as
introductivg\of any new rule., (12)

To the authority of Blackstone’kay be added that of Lord

_Talbot,13 Lord Hardwicke,14 and especially Lord Mansfield,
who declared on many occasions that "the law of nations

nl> Although scme

[is] in full force in these Kingdoms.
judgmen;s oflLord Mansfield suggest that Parliament it-
self was bound by international law, g@ven its role under
the British constitution this view was impossible to sus-
tain. In the end the courts were content tb assert a
simple. rule of construction:‘ Parliament is presumed to
legislaté in accordance with international law, but ;his
3'pre§umption is rebuttable by clear words toc thé contrary.
In principle, ﬁhen, the Imperial Parliament was not
subject to territorial restfictions of any sort, save
those which it permiited or impoéed on itself. .in prac-

tice, the rule of construction rehearsed above furnished

an effective check on all but the most explicit of extra-
%
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tefritorial’ambitions.i The result is succinctly sum-

marized by Lord Russell of Killowen in R. V. Jameson,

decided in 1896: .
1f there be nothing which points to a
confrary intention,‘the statute will
be taken to apply only to the United - -

' kingdom....It will be taken to apply
to all the persons in the United King-
dom...including foreigners who during
their residence there owe temporary .
allegiance to Her Majesty. And, ac- LA
cording to its context, 'it may be taken
to apply to the Queen's subjects every-
] where, whether within the Queen's
dominions or without. One other
_ general cannon-of construction is this
Lﬁ_ Z- that if any construction otherwise
X be possible, an Act will not be con-
strued as applyingeto foreigners in
respect of acts done by them outside
the dominions of the sovereign power
enacting. That is a rule based on
international law by which one
sovereign power is bound to respect
5 the subjects and rights of all other
sovereign powers outside its own ter-
ritory. (lQ)

. N ' : .
In the United States, the principles of territorial
sovereignty were similarlV¥ received into domestic law by
adoption. This doctrine was applied by state and federal

courts alikeH and throughout the nineteenth century it

+

was universally understdod that the jurisdiction of the

states was territorially limited.18 In the words of one

state court, any effort by a state to assert jurisdiction
beyond its borders would be "wanting in respect to the

sovereignty of other States, and violative cf that comity

ey

happily now ... subsisting between the civilizeq nations

of the earth."19
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2. The Cohstltutlonallzatlon of the Doctrine of
; Territorial Soverelgnty

The principle that jurisdiction is territorially
limited was well established in English law by the nlne—
teenth century. The origin of the’ p;lnCLple ‘was cle rly‘
understood and so wWas its purpose: as a member of the
cemmunity of nations, Britain was obliged to respect the
sovereignty of 1ts peers, What is not immediately clear_
is how and why this commori ia iinciple became a eonsti-
tutional iimitation on the powers of colonies and p;;-
vinces." If the Imperial‘Parliameht could disregard ter-
ritorial limitations in suitable circumstances, why was a
similar power not afforéed to the colonies? For what

reason were the words "in the Province" added to the pro-

visions of the Constiswtion Act setting out provincial

powers? Is there anythih& in the situation of colonles
o ovinces th justlfleg\thls difference in constitu-
tiopal apacitg? Thegeﬁére'dlfflcult questions and any
attem to ans@er them now mﬁst be speculative to a de-

\

gree. However, the available’ hlstorlcal materlals do"

-p01nt te certaln answers and these answers offer 1n51ght

into the purpose- and scope of Qhe rules.

2.1 The Common Law %rle of Colonlal Extra-territorial
Incompetence i .

Much of what is known concer ing the origin of the
terr1t0r1a1 restriction on colonles20 1s_due to the
scholarship of D.P. O'Connell.?2! Eroféssor O'Cohnell has
shown that the rule of colonial extra-territorial incompe;

-

tence was first formulated by the law officers attached
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to the Colonial foice during the early years of the nine-
teenth century. In advising the‘ Imperias goAvenynent on its
day to day administration of the Empire, the 1aw officers
..~ -wrote. formal opinicns for Cabinet, carried on'offiqial
correspondence with coloniai governors and gave informal
advice on all matters concerpihg thé proper.exercise of
executive. and- legislative power by colonial agencies.22
In this way they exerted considerable influence on the
development of Imperial ¢onstitutional law. ?heir views
on territoriality were accepted by'Parliahént and were
later confirmed by the courts toward the end of the cen;

-,

tury. )
Professor O'Connell suggests that the rﬁle of
colonial extra-territorial incompetenﬁe first crystal-
lized in 1838 when Lord Durhém, Governcor of Lower Canada,
issued an ordinance authorizing the transport ofleight
rebels to the Island of Bermuda for ‘an indefinite period

of exile.23

This ordinance was -disallowed on the advice
of the Colonial Office because it authorized the exercise
of executive power beyond the bofders of thé colony.

When the issue was discussed in Parliament, the Attorney
General explained that the legislative act of Lord Durham';
"cou;d not have powér°or operaéién beyond the Province of|
Lower Canada."24 After this early incident; the Colonial

- Office regularl&'acted on the assumption that "a colonial
legislature is in the nature of its grant of power terri-
torially 1im'ited."25

That this assumption was shared by Parliament is

evident from the series of statutes it enacted to overcome

T
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the colonial disability. 1In 1849, for example, 1€‘passed

the Admiralty Offences (Colonial) -Act enabling colonial-

courts to try persons-under local admiralty law for acts
- H
committed outside the territorial waters of the colony. 26

The Colonlal Prisoners Removal Act, 1869 permltted col-

onies, w1th the sanction of an order of Her Majesty in

Council,” to enter bilateral agreements for the transport
of convicted persons from one colony to the other for the
purpose’ of "undergoing ... the whole or any part of their

n2?

punishment. There are numerous examples of this type

of .legislation relating ta both/public and private law
‘ni‘atters_.28 Some presuppose extremely narrow limits on
colonial powers. 1In 1860, for example, it was thought
necessary to have a special provision so that a colonial
court could apply its local'lae respecting murder tc
persons who inflicted fatal injuries within the colony
but whose v1ct1ms were beyond colonial borders when they
actually dled 29 -

Although Parliament was qﬁick to accept the views of
the Colonial Office, judicial acceptance was slow in
coming. Beginning in the 1870's it is possible tc find
judicial references to the special 1imitation on colonial
powers.30 However, these early pronouncements are incon-
sistent and inconclusive.31 The exact nature of the
limitation on colonies remained unclear until 1891 when
the Privy €ouncil rendered its judgment in MacLeod 'v.

Attorney General of New South Wales.32 The issue in

MacLeod was whether the defendant could be convicted of

bigamy under a New South Wales statute enacted in the
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following terms: "whosoever being married marries another
person during the life of the former husband or wife,

wheresoever such second marriage takes place” is guilty of

v

bigamy. The defendant firstfmarried in New South wéles.
!

Later, although the wife of/hls first marrlage was Stlll
/
11v1ng, ‘he- married a second t1me in the United States.

&
4

This action brought him squarely within the. language of
tﬂejb£atute, or so it would appear. His convigtion was
set ,aside, however, on the grounds that the statute could
not be construed to apply to acts performed outside the
terrifofy of New South Wales: "if that construction were
given to the statute, it Vould follow as a necessary

result that the statute was ultra vires of the Colonial
w33

Leglslature to pass.' Such a construcﬁion "would be
inconsistent with the powers committed to a colony....
v

Their ]urlsdlctlon_ls c0nf1ned w1th1n thelr_QWn terri-

tories."34

« There can be no doubt that Lord Halsbury intended to
assert and did assert a rule of constitutional law in the
passages quoted above.35 In a series of cases following
MacLeod the Privy Council'applied the rule narrowly, so
as to take from it much of its sting. However, no Board
has ever doubted the existence of the rule36 and it con-=
tinues to bind the remaining colonies of the British
Empire.37 ) ' ’

ProfeSSer 0'Connell argues that the rule asserted;

by Lord Halsbury was the final product of 'two unfortunate

errors committed by the law officers of the Colonial



‘posed by fmperial constitutional law. The second was

o

Ly
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r
Office. The first was their failure to distinguish the

limitations imposed by international law from those im—

their ‘tendency to eqlargé the limitation beyond what was

required under internaticnal law so tﬁat in the end

colonies were unable to impose obligations on their own
rggldents abroad even though suchw}eglslatlcn was for the .
peace, order and good government 6f the colony. In Pro-
fessor o' Connell s v1ew, this result "is devoid of any
theoretical or practical justification. n38

Certainly there is much careless language in the
early opinions of both the law officers and the courts,
and it may be that'fhe rule asserted by Lord Halsbury
owes ité.existence to fortuitous confusion, There is
another explanation, however, that makeé sense of the -
rule and is supported by ﬁhé cése law after MacLeod. On
this alternative approach, the rule is under?tooa as an
incident of the general incapacity of colonies to parti-

cipate in internatipnal relations.39

-, ‘ . \ .
might be granted extensive, even sovereign control over

Althougﬁ colonies

their internal®affairs, the power to conduct external
40

affairs was uniformly withheld. This point is force-

fully illustrated by the position of the self-governing
Dominions just prior to World War I. By this time
nearly all the powers of executive government had been

granted to the Governors of Dominions and were exercised

‘by them on the advice of local ministers. The ohe excep-

tion to this arrangement was the power to conduct external

affairs. This power consists largely of a number of Crcwn
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prerogatives, including the power to declare war, dispatch

embassies to foreign countries, negotiate political trea-

' ties, annex new territory and the like. These powers were

: . °
not granted to Dominion Governors (still less to the

Governors of colonies) because, as A.B. Keith explains,
. these prerogatives cannot belong to any
but a completely sovereign pdwer, and .
... their concession would conviizsizif’f’//(,,af'
3 Dominions into independent entitiess =
. The essence of a unified Empire in any
"form is that for foreign affairs there
can be only one voice, and these pre-
rogatives therefore cannot be sought if 41
the unity of the Empire is to be maintained.

The “practice of retaining the external affairs power in
Imperial hands, even in the case of Dominions, is reflec-

ted in section 132 of Canada's Constitution Act, which

provides: N

—
. a/

The Parliament and Government of Canada
shall have all Powers necessary oOr proper
for performing the Obligations of Canada
or of any Province thereof, as Part of
the British Empire, towards Foreign Coun-
tries, arising under Treaties between the
Empire -and such Foreign Countries.

This sectj6n contemplates that any treaty affedfing

Canada yould Be concluded by the Imperial government.
is submitted that the incapacity of colonies to

engage in international relations necessarily entailed

their.incapacity to assert extra-territorial jurisdiction.

Of necessity, acts that affect persons or property outside

the territory of the state operate in the international

arena. Before taking such acts a state must gauge the
. \ - -

likely response of the international community. .In a

given case it may be necessary to weigh the advantages to

[
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be had from\yiolaf%;; the limits iméosed b& internationel'-
law against the i)ossible disadvantages¢-- loss of prestige, M;.
,perhaps, or the deterioration of relations with a partlcu-‘
lar state. ThlS is essentlally a matter of foreign pollcy

1"
and, as Keith suggests, no colony could be permitted to

dlctate the foreign pollcy of the Empire or lnterfere Wlth

it in any way. From the point of view of logic, then, the

extratge;iiisrlal 1ncompetence of colonies was clearly
tifie ; -

ﬂ\ ) . : °
Thére is a practical con51derat10n here as well, .

EIOW1ng from the status of colonles at international law.
Because colonies were subordinate entities, they were not
recognized as distinct persons by the international com-
A munity but were treated as part and parcel of the mother
¥ country-""-2 This -meant that agz extra-territorial juris-
diction exercised by a Brifish golony would be imputed EO
- the United Kingdom; Yand if this exercise offended 1ntet\ -\\;
“ national law, its government a}one would be responsible.
It is not surprising that a government answerable for
‘v1olatlons of the law should reserve to itself the possi-
blllty of comfitting them. é\?m a practlcal point of 2
view, the rule was clearly necessary.43
. The account of cglonial extra-territoriai incompe-

m
;Ence offered here is supported by the reasonlng of Strong,

+

C.J. in Re Criminal Code Sectlons Relating to Blgamy,44

the first case on extra-t&erritoriality to come before the N
Supreme Court of.Canada. The question‘ referred t& the
\\\\\ Court in this Reférence was the validity of a provision

. ‘ - making it an offence to leave Canada for the purpos;'of
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45 1n considering whether

b . . .4
contracting a bigamous marriage.

the Dominion had been granted the power to legislate with

o ol -

extra-territorial effggtp Strong, C.J. reasoned as ﬁellows:
. i
As the Impewial Parliament is a sovereign
legislature I do not -for a moment dispute.
- the. proposition that it may confer upon a
. colonial legislature powers in this res-
pect co-equal with its own....The question
to be dealt with here is...whether such.
-authority has actually been conferred. \\\;\

- I am clearly of the opinion- that no such
power was conferred,

“e- s _ )
[Rleasons of good poMicy, national safety
and convenience all concur in favour of
retaining .all matters of legislation which
may in any way teénd to conflict with the

NP rights or claims of foreign nations in the
hands of the Imperial Government. (46)

strong, C.J. was the only judge of the Court to con-

clude that the impugned prov}sion was ultra vires. The

majority upheld it notwithstanding any extra-territorial
effect ifcmight have. However, the reasons(iifered by

the majority are instructive. They did not Qeny that

colonial legislatures are incompetent to enact laws
having e;tra—terriq?tial operation, but thgy refused to
apply this principle to the Canadian Parliament on the
grounds that Canada already enjoyed the status of a
sovereign state or at, least a semi-sovereign stateg
Gwynne, J. expressed the following view:
¢

I cannot fail to see the manifest intention

of the framers of our constitutionﬁ;o have

been to give to Her Majesty's subjects con-

stituting the people of Canada, a.political

status infinitely superior to that of a

colony. (47)

He had always "regarded this new creation of the Dominion

™
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of Canada as a mode of ihtrodqbticn, as it-were, into the
family of nations.:fa"Girouafd, J. adﬁed ﬁhat "the semi-
sovereign position 6f the British self-governing c¢olonies
has been }ecognized even by authorities on international
law, " 49 T

_EPeir Lordshipé, writing in 1897, appear to be' jumping
the gun: .Canada did not attain the Status of ‘a sovgreién
state until some years later, after the cl&se of the First
World V'_dar.50 The "assumption underlying their reasoﬁing is
noﬁe;heless correct: only sovereign states-ﬂave the power
to assert extra-territorial jurisdiction. Colonies lack
this power becauge they lack external soveréignty ;nd the
conduct of their external affairs rests entirely in the
hands of the Imperial government .

This explanation of The rule is also supported by

the reasoning of the Privy Council in Croft v. Dunphy,51

decided in 1931. In that case the Board upheld an enact-
ment which authorized Canadian customs officers to arrest

ships® in international waters. Lord Macmillan explained:
Once it is found that 4 particular topic
of legislation is among those upon which
the Dominion Parliament may competently
legislate...their Lordships see no reason - 3
to restrict the permitted scope of such
legislation bx any other consideration
‘than is applicable to the legiglation of
a fully Sovereign State. (52) -

The sovereignty of Canada was officially confirmed

by the Statute of Westminster, 1931. Séction 3 of this

Act "declared and enacted that the*Parliament of a
Dominion has full power to make laws having extra-terri-

torial operation,“ Because the provinces of Canada have
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never obtained the status of sovereign states, they con-
r . - . . .

tinue to be bound by the constitutional ruleaé3 When

endowed by the Imperiél Parliament, the legislatures of

all provinces were "colonij" in the sense employed here.

They. were given the powers of ihternal sovereignty --

- jurisdiction over the persons and things within their

- territory -- but the poweréiof external sovereignty were

withheld. Nothing in the series of British North America '

Acts or any other enactment of the Imperial Parliament has

enlarged provincial powers in this respect. Section 3 of
54

the Statute of Westminster applies to Dowinions alone.
Nor have the provinces acquired external jsovereignty
through a process of evolution.55 The progress toward /

independence which provinces once shared with other

colonies of the Empire was permanently arrested when they
' 56

beéame part qf the federation of Canada.
The continuing'application of the common law rule€

Canadian provinces is potentially'of considerable signifi-

cance., It ebuld be rglied on by the courts to check pro- ¢

vincial claims to jurisdiction whenever the matter in

question affects Canada's reiations with other nations.

On at least one occasion the Supreme Court of Canada has

$
taken this approach. In Reference re Offshore Mineral

Rights of British Columbia, the Court rejected British

Columbia's claim to jurisdiction over the natural re-

sources of the confinental shelf on the following

—

grounds:

THere are two reasons why British Columbia
“ lhcks the right to explore and exploit and®
- lacks legislative jurisdiction: '
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(1) The continental shelf is 6utside

+ the boundaries of British Columbia,
and .

(2) Canada is the sovereign staté which
will. be recognized by international law
as - having the rights stated in the Con-
vention of 1958, and it is Canada, not
the Province ¢f British Columbia, that
will have to answer the claims of other
members of the international community

" for breach of the obligations.and re-

sponsibilities imposed by the Convention.

* There is no historical, legal or con-
stitdtional basis upon which the Pro-
. vince of British Columbia could claim
‘ the right to explore and exploit or
claim legislative jurisdiction over
the resources of the continental shelf.

The reasoning of the Court in this .passage has been

57

criticized by a number of commentators, who suggest that

the Cdurt failed to appreciate the diég?hg;idn between

international and municipal law and in so doing ignored

the principle established in the Labour Conventions

case.58 In my view this criticism is not justified. |,

‘ . }
When international law confers rights on the sovereigh

'
i

" state of Canada, it clearly does not determine the

distribution of those rights within Canada; this is a

matter of Canadian constitutional law. No one copid
Y .
seriously challenge this proposition, and the ilure of

" the Court to rehearse it is hardlylevidenjzﬁyhat it

failed to take'the point. In the passage oted above
the Court addresses the precise question put to it:
under the Canadian constitution do tﬁe rights in the
continental shelf belong to Canada or to British
Columbia? The Court's answer is based on a number of

considerations and although these are not spelled out as



clearly as one might wish; they are nonetheless consi-
deraﬁions that pertain to C;nadian, not-international'law.
The first.is the fact that when‘Canada bgbame a
sovereign state, the Crown ﬁrerogatives constitating the’
external relationsApéwer were vested in the Governcr
genefal of Canada,_tq_be exercisgd on the advice of
federal ministers. The constitutional arlchor for this al-
location is the residual power clause of section 91. 1In

the two propositions quoted above the Court implicitly

finds that the rights conferred on coa#tal states over the’
cohtinental shelf are no different in kind from other fcrms
of gxtra-territorial jurisdiction conferred on sovereign

P

tates by international law -- the conquest of new terri-

~tory, the dispatch of troops to foreign soil, the esta“

blishment of consulates abroad and.so-on. I;aeach case,
the state is permitted to act ocutside its territofial
boundaries in stipulated circumstanfes for a certain pur-
pose and subject to cerpain obligations.' This extra-
territorial jurisdiction be longs té the federal government
rather than the provinces because it aione has extra-ter-
ritorial competence and it alcne has the power toc conduct
Canada's external affairs;
The second consideration meﬁtioned by the Court is

the absence of any provision or princiﬁle in the Canadian

constitution that justifies the provincial claim. It -has

been suggested that- because the right to explore and ex-

4 *

ploit natural resourcesris a propéerty right, it should
* . &
belong to the provinces under section 109 (or the counter-

part of this section in other Constitution Acts). As
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construed by the Court,.howeverr this section refers to
- territory over which 3 province exeréised internal sover-
eignty upon ‘its ertry into Confederation. .Thus, in order
.for British Columbia‘to succeed it had to show @hat the
cbntinental'shelf formed part of its territory in 1871.

The underlying idea here is explained by Barwick, C.J.

in the Australian case of Bonser v. La Macchia:

I think it is essential to bear in mind
that when colonies were formed all that
relevantly occurred was that a specified
land mass was placed at the outset under
governorship, and later, under the control
of a legislature. The instruments setting
up the colonies did not in terms include
as territory and subject to coloniaid gover-
norship any part of the bed of the sea or .
the Superincumbent waters. The progression
was, from the condition of governorship with
near absolute powers to a state of self-
government with plenary powers to make laws
- for the peace, order and good government of
that land mass. This was the utmost to
which the colonies ever attained. (59)

The purpose of section 109 was to ensure that‘tbe pre-
rogatives exercised by the provinces over their land
mass remained vested in the Crown in right of the pro-
vince and were not transferred to Canada save as ex-
pressly provided in the Act: These powegg were all
incidents of internal Sovereignty. Because the right

to explore and exploit the resources ‘of the continental '
shelf is.an incident of externaI‘sovereignty, it is out-
siae the scope of the section. |

There is no inconsistency between the reasoning of

the Court in the 1967 Reference and the principle as-

serted in the Labour Conventions case.‘60 That case de-

cided that where the exercise of the external affairs
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powerAimpinqes on the internal affairs of Canada, as it

o

does when the government seeks  to enact a domestic labour-

'
-

code, the jurisdiction to carry out the scheme is deter-

-

mined in the usual way under the relevant provisions of

the Constitution Act. At no point do their Lordships
doubt the competence of ﬁhe federal government tc bind
the sovereign state of Canada by entering.international
agreements nor is it suggested that the dbligatiops con-
) ferred on Canada in this way might become a provincial
responsibility. It is assumed throughout that the ex-
ternai affairs power is exclusively federal and' the ;ole
. issue is the distribution of the powers of internal S50~
vereignty. Since the right to explore and exploip netu-
\559} resources outside the territorial boundarie; of
Canada .is an incident of external sgvereignty and its
exercise dées not impinge- on the internal affairs of

L
Canada, the principle asserted in the Labour Conventions

. »
case does not apply.

The reasoning of the Court in the 1967 Reference

has a nuﬁber of applications. It might be relied on, for
example, to strike provincial legislation which obligéd
parent companies‘situate in the.province to ordér their
. foreign subsidiaries to act in a.certain way or which
directed provincial courts toirefuse reé&gnition to
judgments rendered by a particular forei;n state. It
might be relied on to justify treating internationa] pro-
blems differently from interprovincial ones. For example,

a rule allowing service ex_juris in particular circum-

stances might be constitutionally permissible against
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persons resident elsewhere in canada but not against per-
sons in a foreign country. These possibilities will he

. ’ : . L

considered in more ‘detail in chapters three and four. \5{\

. s - N
2.2. "In the Province"
. ' \\‘
The other source of territorial limitations'ug pro-

vincial powers is the language of the Constitution Act.
13

While this Act is an “ordinary“'enactmént of the British

Parliament, the basic scheme of federaEEon was largely
" conceived in éanada and the Act itself was based on ma- .
‘ terials prepared by representatives of the federating
"\\Q;oviﬁces at a series ochonferences held at Charlotte-
tan, Quebec and London. At the first of these, the
broéd principles of the proposed federation were discus-
sed and it was ég{eed:that the powers of the central
governmeht would be “genefalf_whilé thése of . the pro- .

vinces would be restricted . .to loéal matters.61 In

¥ ‘ .

keeping with this plan, both the Quebec Resolutions of

y

1864 and the London Resolutions of 1866 divided legis-
lative jurisdiction between the "General Parliament",
‘with jurisdiction "respecting. all matters of a general

character", and "the Local Legislatures" to whom "all

matters of a private or local nature" were reserved.62
L1

Nowhere in either set of Resolutions did the expression
- : _ '
"in the Province" appear. (
It is clear that throughout the period in hhich

these Resolutions wefe”fdrmulated and debated the focus
of concern was on the allocation of power between the

central and provincial governments. The possibility of
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conflicts within areas reserved to_the provinces was not

63

much considered. This oversight can be explained in

.

two ways. First, it was assumed that matters transcen-
ding purely local interest would be dealt with by the

central legislature, which would enact a uniform law,

If_the same law applies evérywhere, the possibility of
conflicts does Aot arise. This aspect of the proposed
constitution was eﬁphasized by Sir John A. MacDonald in
his_speech to, the Parliament of Canada in 185:

The criminal law too.,.is left to the
< General Government....It is one of the

defects in the United States system,

that each separate state has or may

have a criminal code of its own....But
under our Constitution we shall have

one body of criminal law, based on the
criminal law of England, and operating
equally throughout British America. (64)

It was also assumed that in the areas cof property and

-

civil rights the common law provinces would quickly'agree
to the unification' of their laws. A provision for uni-
fication was included in both the Quebec and London

Resolutions in terms substantially identical to section
. ‘

94 of the Act. 'Although this section has proved a dead
lettek, the prospect of unification'was regarded with
optimism in 1865. Thus, Sir John A. MacDonald observed:

The 33rd provision is of very great im-
portance to the future well-being of
these ¢colonies. It commits to the
General Parliament the 'rendering uni-
form - all or any of the laws relative to
property and civil .rights in [common law
canadal'..!.The great principles which
govern the laws of all the provinces,;-
with the single exception of Lower Canada,
are the same, althcugh there may be a di-
vergence in details; and it is gratifying
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to find, on the part of the Lower
Prov1nces, {sic) a general desire to
join together with Upper Canada in

this matter, and to procure, as- soon

-as possible, an assimilation of the
statutory laws and the procedure in

the courts, of all these provinces, (65)

Even Quebec, it was supposed, wo
The London Resolutions,were presented t
perial government in December of 1866. At this peint\\b_
Lord‘Carnarvon, Secretary of State for the Colonies, took
over the'leadership of the Conference. His task was to
pPrepare 3 bill forlsubmission to Parliaﬁent based on the
Canadian proposals but also acceptabie to the Imperial
government.66 During a six week period some seven drafts
,Qere produced but the most important fer our purposes was
the first_:.67 It introduced a variety of expressions re-
stricting the scope of the subjects aseigned to the pro-
‘vincee by the London Resolutions. The power of "Direct
- taxation”, for example, became in the first draft "Direct
Taxation within the Province...for Prov;ncial purposes";
"Borrowing money on the Credit ef the Province" became.
'l“The borrow1ng of money on the sole Credit of the Pro-

/ wvince for Provincial Purposes"; and the words "in the

) Province"” were added to several headings of provincial
ﬁbwer including "The Administration of Justice" and
"Property and Civil Rights;; In the drafts which folé
lowed most of these restrictive expressions were re-

*  tained, althougﬁ in the case of "Property and Civil

Rights“'the words "in. the Province" were dropped and did

not reappear untll the final draft.
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The meagre records of -the Conference give no indica-
tion of what significance the -participants attached to

these modifications inrfhe language of the Resolutions.
N *

It is likely, however, that the addition'pf the words "in
the Provincé"lwas regarded as nothing more than a formal
statement of the obvious -- a stylistic clarificatién
rather than a substantial change in the positjon of the
érovinces. When the Canadian federation was put together,
the e%perience of Lord Durham was already thirty years in.
the past. By this time the territorial limitations on

the power of colonies, was well estabiisheé in the minds

of both colonial administrators and the Imperial govern-

-

ment. More to the point, perhaps, it is difficult yS
imagine a federation in which, the constit;ent meégg;s,
each with identical subﬁéct matter jurisdiction, are not
subject to territorial restraints of some sort. The"
point is well illustrated by the American précedent, with
which the authors of Canada's constitution were naturally
familiar. By the middle ‘of the nineteenth century the
territorial 1imitatiop on the jurisdiction of Amefican
states was a well established part of the American con-
‘'stitution; and this limitation existed despite the ab-
sence of express words to that éffect in the constitu-.
tional documents of the several states and the Uniteq
States, i |

For many years the léading case on territorial re-

strictions in the United States was Pennoyer v. Neff,68

decided by the Supreme Court of the United.States in

1878. The issue in the case was the validity of an ex
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parte judgment rendered by aﬁ'Oregon court. The defendant.

was not a resident’ of Oregon and he had been notified of

Oregon's Code, the Court held that it was unconstitutional

and that the judgment was absolutely null. The opinion of

thé ﬁajofity was written by Mr. Justice Field who ex-
plained this holding on the basis of "two well established
principles of public law" respecting the jurisdiction.of

independent States:

The several States of the Union are not,
it is true, in every respect independent,
many of the rights and powers which ori-
ginally belonged to them being now vested
in the government created by the Constitu-
tion. But, except as restrained and limited
by that instrument, they possess and exercise
the authority of independent States, and the
principles of public law to which we have re-
‘ferred are applicable to them. One of these
principles is, that every State possesses ex-
clusive jurisdiction and sovereignty over
persons and property within its territory....
The other...is that no State can exercise
direct jurisdiction and authority over per-
sons or property without its territory.. ..

. The several States are of equal dignity and i
authority, and the independence of one im- 69
plies the exclusion of power from all others,

The states of the American ,federation reéemble the inde-~
pendent states of the international community in two im-
portant respects: each is of "equal dignity" and each
has exclusive jurisdiction over its own territory in
reépect of matters not assigned to the federai level of
Qoverhmenﬁ. As Field, J. points out, if these prinéiples
of equality and exclusivity are to be respected, no state
canlbe permitted to exercise jurisdidtion over persons oOr

property beyond its borders.

the action against him by constructive service outside the

state. Although this form of service was authorized under

A
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The indepeﬁdent states of. the international community

" observe territorial restricticns because generally speaking*~

it is in th;ir interest tordo S0. ﬁHoggvef, independent
states do nét lack the capacity to assert extra-territor-
ial ju?isdictidn. In given cir;umskances, where the in-
terest of a state in violating inégrna;ional law outweighs -
its inte;est in observing_it, theré is nothing to stop a

state from asserting jurisdiction over persons or -property

situate on foreign soil. Implicit in Pennoye;/G. Neff is

the ﬁfﬁognition that in a federation respect ‘{for the so-
vereignty of one's fellcws cannot depend on self-interest
alone. The Rrinciples of equality and exclusivity are
essential features of the basic cogstitutional arrange-
ment and so therefore is the corollary of these princi-,
ples, the territorial limitationhon jurisdiction.

It is sﬁbmiééed that £his ;easoning applies equally
tc the Canadian federatioh'of pro;inces and accoun£s for

the inclusion ‘of the words "in the Province" in section

92 of the Constitution Act. The provinces of Canada, no

less than the states of America, are of equal dignity
and each is vested with identical exclusive jurisdiction
over the subjects listed in section 92. "THhis jurisdiction
is ﬁecessarily confined to matters "in tﬁe_Province" be-
cause ‘-ény other arrangement would permit one province to
violate the internal sovereignty cf others.

Thjg submission has a_ﬁumber of implications“which'
will be explored at length in chapters three and four.

At this point its relevance to contemporary problems in

constitutional law may be illustrated by a short example.
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Suppose that an accident occurred'in the international
waters adjacent to British Columbia and a-co?rtc_as asked\

to decide whether the V1ct1ms could claim damages as pro—
v1ded by a Brltlsh Columbia statute.70 Under the princi-
ples of terrltorlal soverelgnty, the facg that the acci-
dent occurred outside the borders of BrltlSh Columbia is
not the controlling consideration. There is no magic in
geographical boundariee: the point of the testriction ie
to ensure that the sovereignty of other states ;s respec-
ted. Thus a court could properly apply British Columbla s

law in these c1rcumstances if its application did not in-

terfere with the jurisdictional rights of ancthgr province.

Conclusion
. $
This study of the origins of territgrial restrictions

on provincial jurisdiction was underteken in the.helief
that understanding the origins of a ruie can aid in its
interpretation. It must be acknowledged, however, that
in the years since Confederation Canadian courts have not
relied on'these materials in their application-of the'
rule. 1In orderlto appreciate what the courts have iéj
fact donelit is necessary«to know something about private
internationat law and its relation to the doctrine of
territorial eoyere;ggtz; This is the subject of chapter

two.
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Chapter 2. [Private International Law-
* ¥

-

The number of Canadian. cases that address the issue of

territorial restrictions on provincial jurisdiction is sur-
' . - P

pris;ﬁgly'small. In an‘ordinafy wéék Canadian courts hear
dozens of cases in which some legally significant factroc—
curred ip or is connected to a jurisdictidn_other'ihan the
forﬁﬁ. If the forum's law is app}iea to resolve'such dis-
putes, some degree of extra-ﬁé?ritbrigl operation is neces-
sariiy entailed. Cohsider, for,'example, the following
commonplace‘facts. 0, a domiciliary of Ontario, has bor-
rowed money from Q, a domiciliary of Quebec, while tem-
porarily-living in the latter province, O has failed to re-
éay the méney on the appointed day and hg later returns to

_Ontario. To recover his money, Q must sue him there. Sup-

pose that under Quebec's law this‘contract is enforceable

S —

but the Ontario court dismisses the suit because, under
Ontarlo law, O lacked the capacity to-borrow. The question .
that must surely occur to Q in these c1rcumstances is why
does Oq}ario law apply. After all, the contract was made in
Quebec and both parties were living there at the relevant
time. .Is this not an instance ;n which the ‘law of a pro-
vince has been allowgd to operate extra-territorially, con-
trary to the consfi utional rule?

Although this estionh is an obvious'one; it is almost
ﬁever asked. The ason 1is that cases of this sort are
typically resqlved y the common law rules of private in-
ternatlonal law., Unde€r these rules'the capacity ;f a per-

-
-

son to blnd himself by contract is governed by the law of
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-_HM_W’;;;”;;ﬁicile.Tl,_Ontarig's léw épplié; in the e#aﬁp1e above
because .0 was domiciled in Ontario at the relevant time.
This, of course, is ﬁo; a complete answer to Q's qﬁestion}
‘for‘there is no self-eﬁident.;eaéon why the rules of pri-
vate international law must determzﬁe the constitutional
regult. The e*planation of why they géherally do so,_in

Canada at least, lies in the historical development of

these rules. -

.1. The Nineteenth Century Systeﬁ of Private Internatiggal
Law

b

We saw in chapter one that the cocnstitutional rule-
.iimiﬁing provincial jurisdiction was derived from the doc-

BN}

.trine of territorial sovereignty. This doctrine presup~ \\

poses a tidy, checkerboard world in which persons and )

property are subject to the}jurisdiction of one sovereign.
-~ only for a given purpose at a given time. The basic.re-
striction of the doctrine, captured in tﬁe constitutional
rule,.is addressed to the sovefeigns of this world: they)
are forbidden to ekercise ju?isdicﬁioP outside the borders
of their own dominions. However, ‘the maés ¢f men who marry,
commi? torts or otherﬁise involve themselves in legally
significant relations do s¢ with small regard to teff@-
torial bounda;iesf' Clearly some way ﬁust-be found to fit
these untidy legal %elaﬁions‘into the ideal checkerﬁaard
world., This was the function of private internaﬁ&onai law,
Its rules determined which sovereign had jurisdiction,

.whose law was to apply and whether the resuiting judgment

could be enforced in the other squares.
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N o, : . . :
The private internatiomal law of both Britain and the
United States during the nineteenth centugy was derived to

a very 1arge extent from the work of the Dutch scholar

Huberus.72 In a text first published in 1689, entltled De

Conflictu Legum,73 Huber set out in a few short pages a

'remarkably comprehensive system of rules for resolving con-

-

flict of laws disﬁute§. Iﬂéluded.were rules oh contracts,
torts, marriage, succession, the ownership of property and
the recognition of foreign judgments. The chief importance
of Huber's work, however, lay in hié theory of cdmity, set
oﬁt in the opening pages of the text. This theofy wés-
formulated.té reconcile the system of conflict rules wi?h
the principles of territorial sovereignty.

In the intiggpcto;y pages of De Conflictu Legum Huber

explains that his system is founded on three maxims.

(1) The laws of each state have force
within the limits of that government
and bind all subject to it, but not
beyond.

(2) A1l persons within the limits of

a government, whether they live there
permanently or temporarily, are deemed
to be subjects thereof.

{3) Sovereigns will so act by way of
- comity that rights{ acquired within’ the

limits of a government retain their

force everywhere so} far as they do not
T cause prejudice to the power or rights

of such government or of its subjects. (74)
Huber's first two maxims restate the basic princiﬁles of.
territorial sovereignty. Given the content of these prin-

) ' ‘ C

ciples, it would appear that conflict among states is
avoidable-only if the jurisdiction of each is strictly

confined to its territory. However, as Huber points out,

this method of avoiding conflict produces serious gdiffi-
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cultffes for persons who’mqve from one state to another or

F

engage in'interstate transactions:

Although the laws of.one nation can have
no force directly within another, yet
nothing could be more inconvenient to
‘ commerce and to internmational usage than

that transactions valid by the law of one
-place should be rendéred of no effect

- elsewhere on account of a difference in

- the law. And that is the reason for the
third maxim. (75)

Unﬁer the third maxim, introducing the theory pf comity,

this problem 15 resolved. Comlty obllges Staqe A to apply
! !
the 1ocal law of State B to transactlons comlng before ltS

courts when instructed to do so by the rules. Thls-obll--
gation is subjecq to a single proviso: State A need not
apply the law of State B-where to do so would' jeopardize

some important interest of its own.’

Under comity, the law of State B is given an extra-

‘ territorial operetion. This - does not violate the sover-

eignty of State A, hobever,_because-the law of B is ap-
, .

plied solely at the ynstance of A and by virtue of its-

consent. B has no more power to'extend its laws to A,

ex proprio motu, than it ‘has .to send soldiers to be bil-
leted there or fishermen.to exploit its waters. A may -
consent to such intrusiﬁgs, tacitf& ohder the customary.
rules of international’ law orfexgressif bj treatf;‘but in
the absence of A's consent, B can do'nothingl _ °
It is 1mportant to recognlze that . Huber s solutlon to

the problem of prlvate law conflicts was an ;nternatlonal

law solution. De Conflictu Legum-beglns with the follow1n?

words: . \
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It often happens that a transaction which
is contracted in one place, is to have _
effect in places of another realm, or that-
it will be adjudicated elsewhere. It is
known, however, that the law and statutes
< : of the several peoples differ in many
- respects....The question [of how such a
" transaction is to be dealt with) belongs
to the.jus gentium rather than the jus
civile, because what different people
must observe between each other obviously
belongs to the field of the jus gentium. (76)

_Whereas“each state decrees its own local léws, having ap-
plication within its borders but not beyond, internatioﬁal
law is the same for all peoples and so has unlversal appllw
cation. Under international law, each state_ls subject to
identical rules and none can claim an advanf®age not equally

"available to the others.

Huber's theory of comity and many of the rdI;; of priv-
ate interﬁational‘law-were recgived into the common 1aw‘
througﬁ édoption. This process'is well illustrated by the

\\\ : case_of'Scrimapire v..Scrimshire7? in which the question

of'thé validity of a foreign marriage between two British
‘subjecﬁs camé before English courts for the.first time.
Under English law the marriage between Lhev;arties was
valid. Under the la& of France,‘where the‘harrlage took

p}ace: it was null. 'T6 determine the appllcable law, the
R _ \
court consulted some hal{ dozen authorities on interna-

tional law. It tﬁen stated its contiffions in the fol-

lowing terms:
From the doctrine laid. down in our books
--the practice of nations--and the mischief
and confusions that would arise to the sub-
jects of every country, from a contrary
. doctrine, I may infer that it is .the consent’
of all nations that it is the jus gentium,
that the solemnities of the different nations
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W1th respect to marriages. should be observed,
and that contracts of this kind are to be .
determined by the laws of the country where"
they are made....The jus gentium’'is the law
of every country, and is obligatory on the
subjects of every country. Every country
takes notice of it: and this Court observ1ng
that law,  in determining upon this case, can-
not be said tc¢ determine English.rights by.
the laws of France, bt by the. law of England,
;of whlch the jus gentium is part. -(78) -

After“ﬁcrlmshlre, the ‘rule that the formal, valldlty of a’
marriage 1e determlned by the law of the‘place where it 1s.
celeb;eted formed part of the common law. { .‘

En this way by the middle of the nineteenth eentury
the cpmmon law had evolved a falrly eff1c1ent ‘method for
-allocatlng jurlsdlctlon among competlng states. Thls
- method involves the application q? two kinds of ruyles --
reference rulee and situs rules -- and it proceeds }n three
stages. The first stage is characterization: ' the court
must identify the-legal issues arising in each case in
terms of Ehe categofies of private international 1aw:J

fThus, in an action by" the Quebec plaintiff Q to recover ‘
meney 1locaned to the Ontario defendant 0; the issue might r
be the capecity of Q or the formal velidity of the con-
tract. At the second sﬁage, selection, the ceurt must
ideetify the state whose law will govern these issues.

For this purpoee; it consults the approbriate reference -
.rules. It shodld be noted thatfreference rules éo not tell
which etate has jurisdiction, but merely indicate what test
to use in jnaking this determination. If the 1ssue is capa-
city, the test is the domicile of‘ehe contracting party..
If the issue is fbrmal validity, the test is_the élace

where the contract was made.’® The court then looks to
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the situs.rules to discover in which state the party was

domiciled and the place where the contract was made. In
_the final stage, application, the court applies the law of

the selected state to each issue to determine the legal

result. Thus, in our example, thafid law is applied to

determine Q's capaciﬁy while the law of Quebec is applied

to determine the validity of the contract. $

Neither O nor Q is likely to raise a constitﬁtional
objéction to this result. Either ;very case with an inter-
pfoviﬂcial or international dimension must be decided under
federal law, an impossible solution, or the laws of the
provinces must sometimes be given a measure of extra-ter-
ritorial application. The results produced by reference
and situs rules are inoffensive from a constitutional

point of view because they are so obviously uncontrived.

In the first place, the common law rules are blind and

even-handed. They are as likely toc favour one province as

~

another and it is impossible to manipulate the outcome in
advance, %or it depends on facts over which the courts
have ﬁo control -- where particular parties are domiciled,
where a given csntract is made. Furtherﬁore, under the
common law syskem the province whose law is selected has
not sought to assert jurisdiction in disregard of the
sovereignty of-its fellows. This jurisdiction has been
thrust upon it, in effect; by virtue of the rules.

Phis system looks good on paper but in practice there
are flaws at every stage. The characterization of issues
in terms of the cateqoriés of private internatio;al law is

often difficult and artificial. More sériously, it can be
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manipulated by the parties‘in ﬁheinfpleadings_so és to in-
fluence the choice of the appropriate reference rule.
Courts too have been known to adopt strained characterlza-
in ‘terms of its merits.

There are difficulties at the selection stage as well.
Some reference rules are too general and do not allow the
courts to respond with sufficient flexibility. In a tort
case, for example, there might be good reason to apply the

law of jurisdiction A to the issue of causation and the law

" of jurisdiction B to'the issue pf damages. Under the tra-

ditional‘reference rule, thié solution is impossible.
The "body of commdn law situs rules is inadequate in
sevéral respects. Some are highly complex and technical;
others are woefully underdeveloped. It is often difficult
to discern any underlying rationale. Under the rules for
determining domicile, for example, a person may be domi-
ciled in a place where he has never set foot ané with
which he has not the slightest real connection. Under the
rules for determining where a contract is made, the result
may vary depending on whether the parties completed their
bargain by telephone, telex or the ordinary mails. Such
rules make a mockery of the supposed link between the
facts of a dispute:and the jurisdiction whose law applies.
Finally, the common‘law system does not always suc-
céed in assigning particular problems to one—sovereign
alone. ‘ﬁlthouéh a person can have only one domicile, he

can have several residences. A tort of negligence may

occur in the state where the negligent act took place, the
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,State whereifhe injury occurred or the séaﬁe where the .
resulting damagé Was suffered. This means that the law of
more than one state.may apply to the same set of facts, a

'situatiﬁh desigﬁed'io produce confl}ct rather than resélve

it. . .

fhese.criticisms reveal flaws in the common law sys-
tem but they do nét challenge the value or validity of'its
basic appréach. A more fundamenta; criticism is offered
by American scholars of the conflict of laws. They point -
out that under the common léw system, jurisdiction is al-
located among states in a blind and mechanical way. The
judge is not free to consider whether the state picked out
by the rules has any interest in having its law apply in
the circumstances of the case.  Nor is he free to'consider
whether the law of that state will resolve the dispute in
a way that does justice to the partieé. 'OhCe the issues
are classified, he has only to-apply the rules. This
makes the system even-hanéed, but it leaves no room for
créatiﬁe analysis and jt often produces absurd or unjust
results, '

| This\cri&icism, it should be noted, attacks the véry'

-.featﬁreé'of the common law éystem which make it acceptable
frbm a'consti;ut@onal point of view. Because the rules
aré blihd and mechanical, they yiel&lsclutions without
reference to the actual interests of states or the merits
"of pdfticular cases. Of necessity“the judge remains im-
partial and if the 1éw of his state applies,'it is only

because it has been selected by the rules. 1In this way the

-
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extra-territorial application of law is permitted without
doing violence to the principles of territorial sovereignty. .

What the American criticism shows is that a system whiche

- works from a constitutional point of view may be unsatis-

~factqry'for the purpose of resolving private law dispu;es

in a-sound ahd efficient way.



B

40

. ) ' * .
2. Reform of the Nineteenth Century System

-

Dissatisfaction with the commcn law method devised in

the nineteenth century has led to two important develop-

"

‘ments in this century: the adoption of new common law ap-

proaches. and the enactment of statutory choice of law

rules to displace the ccmmon law in certain specific areas.

-

.These develcpments clearly are necessary} for conflicts law

no'léss than any other branch of law must be permitted to
respond to changing conditions. The point to be illuftra-
ted here is that changes in the common law system create
new prcbhblems in ccnstitutional law which thg coufts mﬁs£

be prepared to sclve.

2.1 Common Law Reforms

.

- The new common iaw approaches to conflict of law dis-
putes criginate in the United Stafes and untjl quite re-
cently their influence was not much felt in Canada. ' The
follocwing discussion will therefcre focus cn Americgn.ma—
terials. These are voluminous and extraérdinarily diverseT
Apart frcm a éhared dislike fdr'the Qays'of the past, it

appears that no two scholars or judges think quite afike

on this subjéct. Some favour the complete elimination of

conflict rules; some would replace rules with choice of
law.norms cr éolib;es;éathers urge the fofmulation of new
rules based on ?rinciples other than those generated by
the doctrine of territofial sovereignty.

Among the scholars who favour the total elimination
of rules, Professor Currie has probably had the'qreatest

-

influence on American theory and practice.80 On his
1Y
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- approach, a court seized with a cbnflibt dispute does not
'consult choice of law rules, but looks dlrectly to the
relevant domestic law of the forum. Using ordinary prin-
ciples of construction, it first determines the govern-—
mental pQlicy expressed in that law. It then inquires
whether the relation ofﬂthe forum to the case is such ag to
provide a legitimate basis forrthe assertion of an interest

8l

in the application of that palicy. If such an'interest

is discovered, the forum law applies even though some other
jurisdiction has a gréatér interest in the case. If the
forum has no interest, the court must then inguire inﬁo the
.governmental éolicies of the ‘foreign jurisdictions with
which the case is connected and determine whether one of -
them has an interest to assert. If so, its law gpplies.82
The kéy to Professor Currie's method is that it ties
. . . .
choice of law to the interests of‘jurisdiétions in cases
rather than to the factual connections between jurisdic-
tions and cases. This approach enables the courts to
eliminate what Professor Currie calls "false" conflicts.
Although a case has factual connections with several juris-
dictions, analysis of the relevant governmental policies
may reveal that only one has an interest in the application

of its law. When this happens, there is really no conflict

to resoclve, _
.
When-analysis reveals the existence of a "true" con-
frict, Professor Currie's solution is .to apply the law of

the forum. He argues that any attempt to weigh competing

interests is docmed to failure, because a forum court
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cannot be expected to prefer the pﬁlicies 6f a foreign
jurisdiction or to sacrifice its interest to that of some
other jurisdiction. MoreoveT, weighingrcompetihg interests
is not, in Profgssor Currie's view,‘the ﬁroper function of
a court: "assessment of khe respective values of the com-
peting legitimate interests cf two Sovereign states, in
order to detefmine which is to prevail, ...is a political
function...that should not be committed to courts in a

democr:acy."83

Other American scholars are mOfeaa?}Ting to trust to

»

the courts. Professors von Mehren and Trautman, for exam-
p}e, adopt the interest analyéis~method of Prcfessor Currie
but suggest that the courts resclve true conflicts by

L
applying the "law of the jurisdiction predominantly con-

cerned" or the one that has "ultimate, effective control".84
If no jurisdiction meets this test, the court should apply
the law that best facilitates‘multi—state activity:
Professor Ehrenzweig is another scholar who eécﬁéws
rules and he shares Professor Currie's preference for the
forum.85 He would have courts resolve conflicts by always
applying the law of tﬁé forum -- save in certain cases,
where £he reasonable expectations of the parties should
govern. The rampant forum shopping this solution would

encourage should be controlled, he suggests, by the juris-.

dictional test of forum non conveniens: eourts should

simply refuse to hear cases where the plaintiff %as no
basis for invoking forum law.
Other American scholars prefer an approaéh that re-

quires the courts to consult a number of "criteria" or



"policies™ or "considerations” in resolving conflict
. N\
Professors Cheatham and Reese‘list nine "policies”.

Several of these reflect the interest analysxs method
referred to above: "A Court should Seek to Effectuate the

Purpose of its Relevant Local Law Rule" and "Appllcqglon

of the Law of the State of Dominant Interest"”. Others- em-

phasize justice to-the parties: ,:gzotection_of_Justified
Expectations", for example. Still others emphasize the
politicallcoﬁsiderations which Professor Currie thought
were not properly the buéiness of the courts: for exaﬁple,
"The Fundamental Policy Underlying the Broad Local Law
Field Involved". ‘Alcombination of diversé considerétions
is theshallmark of this approach. Professor Leflar lists.

five "choice~influencing considerations":

{a) Predictability of results |

(b) Maintenance of interstate and international order
(c) Slmpllflcatlon of the judicial task

{d} Advancement of the forum's governmental 1nterests
(e} Application of the better rule of law. (87)

Professor Wéintraub adopts a similar approach, but his
"criteria" differ depending on the area of law involved.
To resolve a conflict in torts, for‘example, four criteria
are suggested: “Identify and Eliminate Spurious Conflicts",
"A Presumption in Favor of Recovery", "Unfair Surprise" .
and "Avoid Anachronism and Aberration".88 @

Yet another approach té the problem instructs the
courts to apply the law that has the "most significant

relation" to the particular issue to be resolved. This

simple instruction allows ample room for creative analysis
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for it is left to the courts to deéermiﬂe whieh of the
facts connecting the issue to competlng jurlsdlctlons are.
51gn1f1cant and why. This approach, also known as the
"centre of gravity" or grouplng of contacts" approach,

was adopted by Profeesor Reese ih preparing the Restate-
" 89

ment (Second) ©f Conflict of Laws.
A relatively small number of Aﬁerican scholars be-

lieve that rules are necessary in this area. Apart from

-the 1arger 1ssues (such as the proper role of the gourts

/.—
in a democracy) practlcal considerations like -the need

for certainty and predictability and the limited resources

of the courts favour the adoption of rules. Some scholars

have suggested that rules are not just desirable but in-
evitable in this area. Thus Professor Rosenberg observes

that "trying to throw away choice of law rules is like

trying to throw a%ay a boomerang."90 As we shall see,
. s . ! . " —

this;obsefvation is borne out by the experience of the New

I

The impact of these scholarly theories on the prac-

tlce of Amerlcan courts has been con31derab1e, but uneven

. The diversity of the-.academic literature offers the courts

rather a lot to choose from and to date the judicial re-
a . . } .

sponée has been eclectic. .Some state courts have responded
by developing their own conflict thegry;'others are content
to follow. in the footsteps of the scholars. The diSplace—'
ment of the traditional system is e-grqéuai.process and

’

in most jurisdictions the old rules®are still applied to

certain problems while some version-of the new methodology.

'is applied to.others.
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The eplecticfgﬁﬁof recent American case law can best
be illustrated bf considérihg_a commonplace iséue as déalt
with by two of the more innovative states. The states are
New York and Wisconsin. The issue fkuwhethef the driver
of a car is liable for injuries suffered by gratuitous

passengers in an accident caused by his negligence. Some

"jurisdictions permit passengers to recover in these cir-

cumstances while others do not. A conflict of laws pro-
blem arises when the driver and passenger are resident in
one junisdiction and the accident occurs in another.

The traditional solution to this problem is illustra-

ted by Buckeye v, Buckeye,91 an early Wisconsin case. The
parties ih this case were both domiciled@ in Wisconsin but
the accident had occufred‘in Illinois. Under the law of
wisébnsin the plaintiff could recover damages for in-
juries suffered in the accident, but under Illinois law

she could not. To determine the applicable law the Court

first characterized this as a tort case and then applied

the réferenég rule governing liability in tort. fThe
Ame;icaﬁ'rule refers this issue to the law of the state
where the Eortious act occulred. 'Sincg the neéligent act
of the driveﬁ had oc;ﬁfred in Illiﬁbis, its lay applied
and the e;ssénger did not recover. . , : e
Prior to 1950 every court ,in the United States would
have arrived at the same conclusion in the same way. Oﬁg
of the first states to break away from the traditional
methoﬂblogy was.New York. In a series of cases decided is

L

the 1950's its courts applied the "most significant re<

lation" test to determine the law applicable to contracts.
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Theq,-in 1963, the approach was extended to té:ts”in the .

-, . c . N ) ’ . . . !
celebrated case of Babcock v. Jackson.gz_ In this case

the plaintiff was suing for damages caused by the négli—
gence of the ?efendant while driving.in Ontario. Bq}h
parties were resident in New YorkAand the defend&nffs car
was insured by a New York compény. The léw of New York

permitted recovery, but Ontarioc law did not. After re-

viewing the defects in the traditional way of-resolving

. this conflici, the Court went on to apply the most signifi-

*

cant relation test, Fuld, C.J. explained:.

Justice, fairness and 'the best practical
result'...may best be achieved by giving
controlling effect to the law of the
jurisdiction which, because of its re-
lationship or contact with the occurrence
or the parties, has the greatest-concern
with the specific issue raised in the
litigation. (93) .

Ontario Was gelated‘to the occurrence, but New York was
telated to the parties. To assess the significancé of

these competing relationships, the Court examined the
™

underlying governmental interests much in the manner

recommended by Professor Currie:
The  object of Ontario's guest statute,
it has been said, 1s "to prevent the

.. fraudulent assertion of claims by

passengers, in collusion with the
drivers, against insurance companies"
(Survey of Canadian Legislation, 1 U.
Toronto L.J. 358, 366) and, quite
obviously, the fraudulent claims in-
tended to be prevented by the statute —
are those asserted against Ontario ’ ,
defendants and their insurance carriquf/
not New York defendants and their in-;
surance carrier§. Whether New York /
defendants are imposed upon or thei
insurers defraude
plaintiff is scarce id legisla-
tive concern of Ontario simply because
the accident occurred there, any more

1
’
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so than if the accident had happened
in some other jurisdiction. (94)
Vo ' o

The object 'of New York's negligence law, on the other ﬁanqv
was to ensure that tortfeasors cpmpenséted their New York-

victims, including those who were guests of a negligent

L] .
- driver. New York's interest in such victims did not dis-

appear sSimply becauée.the acéident-pécurred elsewhere.
For.these réasonsithe Court concludgd that.New.Yo;k had
the moré.significaht relation to the issue of hos£ lia-
bility. - | : : | e

It is hard to fault either .the ieaéoﬁihé or ‘the
result in.Babcock. When f; ﬁirst appéared it w;s_mﬁgh
commented on by scholérs and it was followed‘by céﬁrts in .

other states. Haowever, the hext several host-passenger

cases to reach the New York Court of Appeals revealed some

'weaknesses in. the approach. TIn Kell v. Henderson,95 for

4

Babcock;' ﬁhe parties were'Ontario residents, insured in
Ontario, on a weekend visit to New York. Yet here too

96

the Courp,applied New York law. ‘Id‘Dym v.. Gordon

the

accident occurred in Coldrado, but the driver and pas-

senger were both domiciled in New York and:;ﬁe insurer
was a New York company. This time the'Court_héld that
Coloraao.law-applied, on two grounds. First, the parties
had beén‘spending_thglshmmer in Coiqfado and their host-

guest relationship hﬁd been formed there. Secondly,

‘another car was involved in this acéident and the policy

behind Colorado's guest statute was not‘only to protect

insurance companies, but also to presérve the driver's

-
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asséts for. victims who had not accepted the rrisk of riding

in his car. Dym v. Gordon can be reconciled with Babcock -
on the basis of these differences in the fagts. ;In.'

Tooker v. Loggz,97'hpwever, the facts were indistihguishf;

able from those in Gordon, yet this time the law of New

4

York was applied.

The weaknesses in the New Yorx-approach were“analyzéd

by Fuld, C.J. in Neumeier v. Kuehner:

In consequence of the change effected
[by Babcock v. Jackson]...our decisions
in multi-state highway accident cases, -
particularly 'in those involving guest-
host controversies, have, it must be .
acknowledged, lacked consistency. This
stemmed, in-part, from the circumstance
that it is frequently_difficult to dis- i
cover the purposes or'policies underlying
the relevant local law rules of the respec-
tive jurisdictions involved. It is even
 more difficult, assuming that these pur-- ~
poses or policies are found to conflict, .
to determine on some principled basis
which should be given effect at the
expense of the others. {98} y

Tq put_an end to these difficulties Fuld, C.J. proposed
the formulation of a new set of reference rules to govern‘
liability{in ﬁoyf. These would be "more narrow" and "less
categorica;" than traditional reference ruleé. Indeed, to
~govexn the single issue of host liability the Court
adopted;a three part rule of some tiwo hundred words which
more nearly resembles a rule of thumb than a rule. It

nonetheless introduced a measure of certainty and objec-

tivity into what had become a very unpredictable and sub-.

-
-

jective process.
Wisconsin's experiment with the "most significant

relation” test proﬁed more successful than.New York's,
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largely because it relied to-a greater extent on-the theory

of ProfeSspr Currie. The Wisconsin- approach is explained

.. by Heffernan, J. in.-Wilcox v. Wilcox, the first case in

. x - ° ° .
-* that state to break with 'the traditional method.
A\ -For the problem of chqice of
law to arise there must be contact with
one or more states,...We conclude that .
the mere counting 6f contacts shculd not
' . be determinative of the law to be applied.
It is’ rather the relevancy of the contact
in the terms of policy copsiderations im-
portant to the forum, vis-a-vis, other
contact states. We start with the premise
that if the forum state is concerned it
) will not favor the application of a rule
" . of law repugnant to its own policies, and,
that the law of the forum should presumptively
apply unless it becomes clear that nonforum
contacts are of the greater significance. (100)

In Wilcox the significant contacts were all with Wisconsin:
the parties were domiciled there, their guest-host relation
wés formgd‘there, the trip was to begin and end there and
The car was insured there, Altﬁdugh the negligent act had
accurred in Nebraska, this contact was insignificant be-
cause the place of the accident was purely fortuitous.
Nebraska had no interest in applying its law and tﬂis,
thefefore, was a "false confliét" case.

The Wisconsin approach to "true conflicts" is illﬁs—

trated by several host-passenger cases, the most recent .of

which is Conklin_v. Horner.101 In Conklinp the accidenf
had occurred in Wisconsin, But all other contacts (domi-
cile, insurance, etc.) were with the state of Illinois.;
On the basis of the rea;gning in Wilcox, one might have
.thought that Wisconsin had no interest in this case.
However, Wilcox was distinguished on the following

grounds:
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While in Wilcox, Nebraska was merely the site
of the tort and not the forum, in the instant
case, Wisconsin is...the forum as well. Thus,
this court is specially charged as an instru-
' ment of the Wisconsin government to further*
the interests of Wisconsin, if to do so
furthers the underlying policies of our law.

102
The policies underlying Wisconsin's ordinary neglﬁgence
law were threefold: to compensate victims, to admonish
the wrongdoer and to deter similar conduct in others.
These policies would be defeated if Illrnois law were ap-
plied. On the other hand, Illinois‘ policy.of protecting'
the host and his insurer would be equally defeated by,the.
application of Wisconsin law. To resclve this true con-
flzct, the Court turned to the five choice-influencing,
considerations of Professor Leflar.103
Given the facts in Conklin, one wonld expect the
first two ‘criteria of Professor Leflar -- predlctablllty
of results and maintenance of 1nterstate order -- to point
to Iilinois. Apart from its status -as .the forum, Wisconf
sin's only connection with the case wWas an admittedly
fortultous one: the accident happened tnere. The Court,
_however, reasoned ghat drlvers do not plan to drive
negligently and therefore do not rely on local host im-
munity statutes when 1nv1t1ng passengers 1nto their cars.

In a case of this sort, therefore, the first considera-

104

tion should be given little weight.’ As for_thenmainf

“temance of interstate'orden; this criteridn "requires that
a state that .is minimally concerned defer_to the interests
of a state that is.SUbstantially concerned. wisconsin.is .
more than‘minimal%y concerned,iﬁor the nedligent conduct

' 2105 |

occurred on its h;ghways; . The.Court found that the
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tﬁird consideration -~ simplification of the judicial task

== had no application at all in a host-guest situation, o

but the fourth -4 advancement of the forum's governmental
interests -- was especially important. "This court would

seriously breach its duty to its forum obligations'by

~applying a foreign guest-host rule when the Wisconsin rule

of ordinary negligence could reasonably be applied.”106

Finally, the Wisconsin rule was the better rule of law.

Guest statutes are "anachronistic...and do not reflect

107

present day socio-economic conditions. On the whole,

,Prdfessor Leflar's criteria favoured the application of

Wisconsin law. _ )

Phis brief survgf of the new ;ommon-law approaches to
qonfliét of 1aw'disputés hardly dpes justice to the range
and depth of the American materials. It should be suffi-
cient,‘however, fb indicate what héppens when conflicts
law is detached from its historical context in-inter—

national law and treated as ah crdinary part of the

: municipal law of states, Freed of the restraints imposed

by the‘doctrine of territorial sovereignty, conflicts law
moves in two directioﬁs; First, there ;s a striking ten-
dency to favour the law of the forum. 1In casé after case
American courts discover that forum law applies ~- because

the forum alone has-an interest in the case or its in-

By

_terest takes priority or' its contacts are,moqe.significant

or its law conforms_ to the reasonable expectations ofithé-
parties....The reasons are various, but the results are

remarkably uniform., Secondly, far more attention is paid

-
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" to the private character of ﬁhe conflict problem. This

3
problem does’ not arise save in the context of a private
law dispute. Under the new approaches, the just resolu-
tion of the dispute is perceived as a major concern of

-

conflicts law. The courts are encouraged to look at the

_ content of the competing laws and to appl§ the one that

yill produce a just result, In practice, this aspect
ténds to favour the claims of the plaintiff, for it is ‘he
who chooses the forum and the forum is unlikély to find
its own ‘law inferior tc the law of another jurisdictién.
Tﬁps a plaintiff is able to shop for the most favourable
jurisdiction among those having some minimal conﬁection
with‘his case.

2.2, Statutory Cheodice of Law Rules

The other way of reforming unsatisfactory common law

rules is to enact iegislation. Le Code Civil du Québec
ﬁas always éontained a number of conflict rules and
L'0Office de REvision du Code Civil has recently proposed
a comprehensive codifiéétion of private iﬂte;national law
which intfoéuces major reforms.lo8 In the common iéw
jurisdictions of Canada one does not find general legisla-
tion in this area, but there are numerous examples of coﬁ-
flict‘provisions'which are énacted as part of a particular
legislative scheme. These take a variety of forms and
from a constitutional point of'yiew'may range from the
wholly innocuou§ to the decidedly suspecé. S

Some statutory provisions are in the form of conr

ventional reference rules. For example, section 36 of
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Ontario's Succession Law Reform Actt0? provides:

36(1) The manner and formalities of making

a will and its essential validity and effect,
so far as it relates to an interest in land,
are governed by the internal law of the place
where the land is situated.

(2) Subject to other provisions of this Part,
the manner and formalities of making a will,
and its essential validity and effect, so far
as it relates to an interest in movables, are

N governed by ‘the internal law of the place
where the testator was dom1c1led at the time
of his death.

Statutory reference rules are innocuous for the same
reason that common law reference rules are: they do not
assert jurisdiction, but allocate it on the basis of a
test that is no more likely to favour the forum than any
other state.” Such rules are "bilateral"™ in effect. -
Other statutbry provisions take the form of applica-
tion rules. They indicate in what circumstances the
regulatory scheme set out in the Act will apply to cases
with an extra-provincial dlmen51on Section 57 of the

Family Law Reform Act110 is. an example:

!
57. The manner and formalities of making
a domestic contract and its essential
validity and effect are governed by the
‘pProper law of the contract, except that,

(a) M contract for which the proper law
is that of a jurisdiction other than
Ontario, is also valid and enforceable
in Ontario if entered into in accordance
with the internal law of Ontario:

(b) subsection 18(4) and section 55 apply
in Ontario to contracts for which the
proper law is that of a jurisdiction
other than Ontario; and

(c) a provision in a marriage contract or™
cohabitation agreement respecting the
rlght to custody of or access to children
is not valid or enforceable in Ontario.’

Application rules of this sort are generally labelled
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"unilateral rules™ siﬁcé they make forum law applicable to
N . &
persons or things at the instance o{ thg legislature re-
gardless of the fesplt that would be obtained under the
common law rules. - |

Finaliy.'some statutory proyisions'take the form of
"substantive" rules of law. They provide specific solu-
tions to legal issues a}iSing in-cases where a foreign

element 1s involved. The Personal Property Security Actlll

-~ contains elaborate conflict of laws provisions some of

which are substantive: - _ -~

5(3) If a jurisdiction.does not provide, by
registration or recording in such jurisdic-
tion, for perfection of a security interest
of the kind referred to in subsections (1)

and (2), the security interest may be per- -
fected by registration in Ontario. ‘

6(2) Where goods brought into Ontario are

subject to the sellers' right to revendicate

or to resume possession of the goods, unless

the seller registers a financing statement

in the prescribed form within twenty days

after the day on which the goods were

brought into Ontario, such right is unen-

forceable in:Ontario thereafter,
Substantive rules are a sensible response to the fact
that cases involving a foreign element may require
special treatment for any number of reasons -- to ensure
that the legislative scheme operates effectively and is
not readily evaded, to’extend the benefits of the scheme
"tc a particular class of non-residents, to coordinate the
scheme with comparable legislation in other jurisdictions.
Such rules may also be enacted for the less legitimate
purpose of conferring benefits on provincial residents at \

the expense gf non-residents. At the least they make the

law of the provinée.qpplicable»in every interprovinciél
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and international case, including those which would have -
= .

been allocated to some other jurisdiction under the common

law rules.

Conclusion
It seems fair to conclude that the new types of sta-

tutory rules, no less than the new common law approaches,

tend to undermine the working relation’ that existed in the

‘nineteenth century between private international law on

the one hand and the principles of territorial sovereignty
. +
on the other. The harmony of this relationship depended
on two things: first ehe passivity of the state whose law
was'to be given extra—territorial_abplication and secondly
the blind even-handedness of the rules. Under both sorts
of modernlrefqrm states are no.longer passive and the
rules, at.leest some of-them, are neither blind nor even-
handed; jurisdiction is asserted at the W1ll of the legis~
lature or the courts whenever this appears desirable. It
does not follow that these reforms are unconstitutional.
They may well be reconcilable with the territorial limita-—
tions lmposed by constitutional law Whether such a re-
conc111at10n is possible and on what terms it might be
effected depends entirely on how the limitations are in-

terpreted. This is the subject of chapter three.

N
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Chapter 3. Constitutional Restrictions on Legislative
Jurisdiction -

To assert that a jurisdiction is subject to terri=-

~ torial limitations is not a very telling remark. The

,practical importance of such limitations may be great'or
negligible depending on how they are interpreted. This

involves responding to a number of specific questions.

For example, do the limitations aperate on the subjectj

matter with which a legislature may deal or do they
. -

rather restrict the scope of application of-its laws?

-

)
To determine the validity of specific enactments, shculd

the court look chiefly to the object or purpose of an
enacthent or should it also consider its possible, pro-
bable or actual effects? 1If the enactment is aimed at
persons or things within the jurisdiction, should extra-

territorial effects be tolerated if they are incidental

toNa valid legislative purpose? Or must the enactment be

held bultra vires or inoperative if some, or many, extra-

territorial effects occur? There is also the question of
how literally one is to take the notion of a territorial

limitatign. Does "territory" refer to the physical space

within the borders of a jurisdiction or is the reference . -

rather to a more concgptual notion of territory as a
sphere of interest? 1In this chapter the response of the
cour;slto these questions will be examined with respect
to the jurisdiction of the legislature in the area of

property and civil rights.
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"l. Privy Council Decxslons Interpreéing the Common Law

Rule,

For many years the Privy Council had the final word
in interpreting both the rule of colonial extré-terri-
torial incompetence.and the words "in the Prov1nce“ in=®

section 92 of the Constltutlon Act. The response of the

Board to the common‘gaw rule will be exaﬁined first,
Initially- this respbnse was quite restrictive of colonial
powers. In the MacLeod case,ll? 1org Halsbury thpught of
the terrltorlal limitations on New South Wales in terms of
the geographical boundaries of the colony. The fabt Ehat
the impugned legfslation was designed to protect a colon-
ial institution was not a relevant consideraticn. It is
clear both from his remarks and from the holding in the
case that no en;ctment, however central to the well being
of the colony, could be .applied to extra-ter?itorial facts.
This repressive response was soon abandoned, however, and
in' the series of cases which followed, the Board tried out:
a number of different approaches in\aﬁ’éffoft to "accommo-
date colonial needs and goals. )

The first case to come before the Privy Coun01l afer :

MacLeod was Penlnsular and Oriental Steam Navigation Co.
113

v. Kingston.

This case was concerned with section 197.

of Australia's Customs Act, 1901, which prOV1ded

No...seal placed by an officer upon any-
goods...shall be. ..broken...except by
authority, and if any- ship enters any
port with any such...seal...broken. I
contrary to this section, the master
shall be guilty of an offence against
this Act.

The issue was whether the defendant could be convicted of
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an offence under thls 'section glven that the seals on his

shlp were broken out51de the terrltorlaltwaters of Aus—

tral:a. The Board ﬁpheld the leglslatlon on the grounds

seals: the offence was rather the act of re-entering an

- Australian port with broken seals and’euch re-entry toock

-place within the territory of Australia.

Relying on this decision, a number of commentators
have suggested that the constituhional_limitatiOn can he
readily evaded by hhe simple expedient of attaching the
penadty;to_an‘aCt that occure within the territory while
treafing the extra—cerritofial behavionr aimed at as a
mere condition of the offence.]:14 This sdggestion must
surer be rejected. It is against first pr%nciples to
allow the. legislature to evade a constitutional llmlta-
tion by a mere trick of draftsmanship. If eection 192 is

to be upheld, the reason must be that under .the constitu-

tional rule colonies are permitted-some degree of extra-

territorial reach.

This is substantially the position adopted by the

Privy Council in the next two cases to come before it:

Attorney’General,foi Canada-v. Cain,115 decided in 1906,

116

‘and Croft v. Dunphy, decided in 1931. . Both concerned

legislation enacted by the Parllament of Canada prior to

the Statute of Westminster which authorlzed Canadlan

©fficials to.perform acts beyond the'territorialml@mits

Qf the Dominion. In Cain, the Attorney General was
autherized to expel illegal immigrants and to order their

transport back to the place from which they came. In
o .

.that the sectlon did not impose a -penalty for breaklng the

.
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Croft 'v. Dunphy, Canadian customs officers were given the .}

power.ﬁg'arrestlsﬁips ih international ﬁaters. In both, -
the court locked chiefly' to the éubject matter of thé.-
1egislatiéﬁ and its éxtra-territbrial oberation_was
’.allowed'éo tﬂe_extgnt that this was a necessary or normal
incidéni of legislation in respect of that subject. 1In
the Qgig_éaqe,,the idea oé logical necessity was emphasi-
£;d,A bﬁce‘a jurisdiction.is granted the power to expel
aliens, the Bdard reasoned, }Z must equally have "the
pover to'do those .t ings!whib must be done in the vefy
~— - : 117 -
cised effectively at all." In Croft v. Dunphy, the

expulsion, if\the right to expel is to be exer-

. Power to operate extra-territorially was expanded to

include not only what is Iogically necessary in exer-

¢
‘cising jurisdiction with respect to a particular subject,

but also the normal or cénventional incidents of that
jurisdiction:

When a power is conferred to legislate on

a particular topic it is.important, 'in
detexmining the scope of the power, to

have regard to what is ordinarily treated

as embraced within that topic in legislative
practice.... ' '

_ [Wlhen the Imperial jparliament in 1867
- conferred on the Parliament of Canada full
. power to legislate regarding customs, it
had long been the practice to -include in
‘Imperial statutes relating to this branch of
. law executive provisions to take effect
\ outside ordinary t®rritorial limits....
N " .In these circumstances it is difficult to
3 conceive that the Imperial Parliament...
should have withheld...the power to enact
provisions similar in scope to those which
had long been an integral part of Imperial
customs legislation. (118) )

In both Attorney General for Canada v.sCain “and |

Croff v. Dunphy, territorial limitations are thought of
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prlmarlly in terms.of geograph1ca1 boundarles. -However,

in Wallace Brothers & Co. Ltd. v. ‘Commissioner of Income
119

Tax, Bombay,

the Privy Council adopted a newrapproach.

It held that the rule of colonial extra-territorial in-

competence does not preclude a colony from dealing with
persons or things beyond oolonial borders, but méfély

requires it to "mind its own business" -- to stay, in

.
LI

other words, within the amblt of its own sphere of in-

LI

terest. The key passage in the judgment, written by. Lord

Uthwatt, is as follows: "
There is no rule of law that the territorial
limits of a subordinate legislature define
the possible scope of its legislative enact-
ments or mark the field open to its vision.
The ambit of the powers possessed by a sub-
ordinate legislature depends on the proper
construction of the statute conferring those
powers. No doubt the enabling statute has
to be read against the background that only
a defined territory has been committed to
the charge of the -legislature. Concern by
a subordinate legislature with affairs or

.. persons outside its own territory may there~-
fore suggest a query whether the legislature
is in truth minding its own business. It
does not compel the conclusion that it is
not. (120) ' :

-

”

At first impression, this passage may appear to deny the-
oveny existenco of the .common law rule. However, to assert .
that a colonial legislature must mind its own business is
to_impooe a limitation that does not exist in the case of
the Parliament of the United Kingoom. As we all know,
_that Parliament can make it an offence £d smoke in the
streots of P@ris, whefeasiundér the test set out.in Wallace
Brothers, é.co;onialrlegislature could not..

What counts os minding one's own business is a matter .

over which reasonable men may-disagreé. In Wallace
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Brothers, the impugned legislation was a revenue provision

of the Central India Legislature which taxed coﬁpanies
carrying on businese in India i respect of their world-
wide income. .To determine whether thts income was pro;
perly the bueiness.o%‘Central India,'the court asked
itself whether there was a'“sofficient.territorial con-
nexion" between the persons-or things affected by the -
provision and the enacting jurisdiotion:“ |

[Tlhe validity of the legislation in

. question depends on the sufficiently
(sic) for the purpose for which it is
used of the territorial connexicn set
forth in the impugned portion of the
statutory text....[Tlhe derivation from
British India of the major part of its
income . for a year gives to a company as
respects that year a territorial connexion
sufficient to justify the company being
treated as at home in British India for all
purposes relating to taxation on 1ts income

‘for that year. (121) :

In .other words, a-c010nial.legislature may assert jurisdic-'-
tion over-a matter if there is a sufficient territorial
connection between the matter and the colony, even though

the matter is not confined'to the colony; and what is suf~- -

ficient for this purpose depends on the partlcular matter

‘lnvolved Wlth respect to the taxatlon of . 1ncome, it is

enough that the taxpayer derlves ‘the major portlon of his

income from the colony,'though for some other purpose this

connection might not be suff1c1ent.

Wallace Brothers is theulast case in which the Privy

:

.Councillinterpreted the common law rule The test of

‘valldlty adopted by the Board 1n thlS case tends to en-

hance rather than restrict colonial powers: Mr. MacLeod,
for example, would almost’ certalnly have gone to jail

4]
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under it. Howevep, it leaves a great deal to. tne'discre—

‘tlon-of the courts and the 1mpre551ons of 1nd1v1dua1'

-, -

judges, who must determlne in each case whether the con—
‘nection between the oFSE ‘and the jurlsdlctlon is "suffi-
cient" given “the leglslat1ve matter involved.

The approach of tnelprlvy Council in the Wallace
case has been adopted‘and refined by the H;qh,Court of

Australiad in testlng the validity of leglslatlon enacted

by Australlan states. The locus ‘classicus is a passage

from the judément of Dixcn,: J., 1n Broken Hxll South Ltd.

v. Commissioner of Taxatlon (N S W.)t

(I]t is within the competence of the State _
legislature to make any fact, circumstance, -
occurrence or thing. in. dr connected with
the territory the occagion of "the" imppsition
~ ypon any person conc ned thérein ‘of a lia-
" pbility to taxation of any other llablllty.
* It is also within e competence of the
legislature to base the imposition of :Lia-
bility -on no more than the relation of the
person to the- terrltory. The -relation may
‘consist of presence within théegerrltory,
residence, domiciley. carrying on. busihess -
there or even remoter connections. If a
connectlon exists, it 1s for the leglsla*
ture to decide how.far it should go in the
exercise of its powers....No doubt there.
‘must be some relevance to the circumstances -
in the exercise of the power. But it'is of.
no importance upon the questlon of validity ~ *
that the liability imposed is, or may be,
altogether dlspropo;tlbnate to the terri-
torial conrnection or that it includes many
cases that ‘cannot have been foreseen. (122)

On this approach, aithough a territorial.connection with
the.enacting jurisdiction is‘necessary,'the requirement of
sufficiency mentioned by.Lord Uthwatt ie greatly attenu—
ated. The connectlon chosen by the legzslature must have
“some;relevance to the purpose of the 1eglslatlon, but

once this minimal test is met the court will not interfere.



reme Court of the Unlted States Some flfteen years

Broken Hill, like Wallace itself' it a tax«case'but.the.
test. suggested by Dlxon, J., applles generally to all

enactments by Australlan states.123

2. The American Interpretation of Territorial Restrictions

'The-Privy'Council's interpretation of the common'law

'rule is parallelled to a remarkable extent. by the lnter—'

pretation of terrltorlal llmltatlons offered by the Sup-'_

before MacLeod was.decided the Supreme Court had an-=

nounced in Penﬂ6§;;—;T\Rgff that any attempt by a state

-

"to give extrsﬁterritorial operation to its laws, or to.
enforce an exterrltorlal (51c) Jurlsdlctlon by 1ts trl—

bunals, would be deemed an encroachment upon the 1nde—,

‘pendence of the State in whlch the [affected] persons are

dom1c1led or the [affected] p%operty is 51tuated, and be

re51sted as a usurpatlon. nl24

ThlS meant that a person
could not be served with process 1ssu1ng from a state'
court unless he was present within the state, and even 1f

the court could assert Jurlsdlctlon over the person, it

could not apply state law to resolve the dlspute unless

the subject of the dlspute had occurred .in or was 51tuate

1n the state

ThlS v17w of terrltorlal llmltatlons was clear, but”

Tt had certain drawbacks In the first place, under this

"approach the' courts were required to determine the,true

1 ' *

situs of each dispute for constitutionai law purposes.

While 51tuat1ng a dispute.over the ownershlp of real

‘estate was easy enough, the situs of dlsputes 1nvolv1ng

L



1nterstate contraCts or famlly relatlonshlps was far

from self-ev1dent In. euch cases, ‘the courts quite
naturally turned'te prlvate 1nternat10nal law for a
ready made system of rules. This solved4the lmmedlate'
problem, but it introduced into constltutlonal law many
of the defects of the common . law system.‘l25
Morerseriouslywperhaps: the etrict approach to terri-
toriality:made it too easy for individualsiahd compenies‘
to’ frustratqéthe legitimate purpose of state 1aws 'A 
tortfeasor could av01d being sued in the forum of hlS '
victim simply by leaving the state. A company could do-
business in a state and yet avoid the burden of its'laws‘
by establishing its head office in'anetﬁer state and |
1ng care to situate its legal relatlonshlps there As
1nterstate travel and commerce lncreased thls effect of
the strict approach became more and more unacCeptable;
.;r\:} " The courts firet eought to mitigate the injustice
end inconvenience of this approech through the use of
legal_fictidhs. Tﬁus, persons who‘derived a benefit from.
a state, by driving on its roads for example, were deemed
to have cqnsented to_state-jurisdiction in disputes
arising out of that activity. @orpérations were deemed
to be present in a.state for all purposes if they carried

126 . . ‘
- These fictions helped,

on commercial activity there.
but by the 1930's the need for a basic new approach’had
become apparent The Supreme Court of the United'States
responded to this need and in a series of cases dec1ded

between 1930 and 1955 it evolved a new theory of terri-

" torial limitations for both judicial and legislative
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jurisdiction.

The first task of the Court was to locate a- sultable

. constltutlonal ba51s for terrltorlal restrlctlons on the

states. It wlll be recalled that the holding. 1n Pennoyer

v. Neff was ndt grounded in a particular clause of the

wrltten constltutlon, but was based on the nature of the o

relatlonshlp among states in a federatlon\h In a br1?£

.paragraph near the end of hlS judgment, however, Mr

'Justlce Fleld suggested that extra-terrltorlal encroach-

ments by a state would 1ikely violate the due process

clause of the fourteenth amendment 127 This ‘clause pro-

v1des that no state shall "deprive any person of 11fe,

-

.liberty, or property, without due process of 1aw "It
thus énsures that the governmental power of states is not .

_exerc1sed in an unreasonable or arbltrary way. Mr.

. Justlce Field thought that a state which issued process

or applied its laws to a person 11v1ng elsewhere and

having no connection with that state Nould be actlng arbl-
&

trarlly and so contravene the clause. ThlS suggestlon was

seized on by subsequent courts and after Pennoyer v. Neff

the due process clause served as the chlef source of

territorial restraint on state Jurlsdlctlon.

Ancther p0551ble source of restra;nt was the ﬁuﬁq
faith and credit clause. It appears in Artlcle Iv of
the Constitution and prov1des as follows=

Full Falth.and Credit .shall be glven in:

* each State to the publlc Acts, Records,
and judicial Proceedings of every* other
State. And the Congress may by general
Laws prescribe the Manner. in which..such
Acts, Records' and Proceedings shall be
proved, and the Effect thereoﬁ
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At first'b;ushAtﬁis_clause appears to be a‘natgral reposi-

tory for the principles of exclusivity and equality

asserted in Pennoyer v. Neff: states are obliged to ack-
nowledge the laws and judgments of their fellows regardless

of whether it is in their interest to do so. This clause’

, ~
was not mentioned by Mr. Juspice Field, doubtless because
during the nineteenth century. the courts toock the view that
it was merely an enabling provision whose force and effect
would depend on the terms of whatever legislation Congress
choée to enact. Since the onlﬂ‘enactment ever passed by
Congres§ dealt merely with proéééural.patters and imposed
no obligations on stétés. the clause could not be relied
on to limit state powers.128 . This view Qas evenﬁually
" abandoned and by the 1930's it would have been pogsible
for the Supreme Court tc ground its restriction on legis-
lative jurisdiction in this clause, either in lieu of or
as a gupplement to the traditional reliance on due process.
In fact the Court explored this possibility in a
number of judgments handed down in the l930'§. In Brad-

129

ford Electric Light'Co; v.\Clapper, decided in 1932,

a Vermont worker sought damages against his Vermont em-
ployer. for injuries suffered in an industrial éccident;
The accident had ccurre% in New Hampshire and the worker
brouéht his suit |there in reliance on New Hampshire;s
ordinary law of Ed{t. \fhe Court held that New Hampshire,
was, obliged by the EU;L faith and gredit clause to apply
Vermont's workmen's compensation statute in preference to
its own law. ‘ _. '\

3
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This uncompromising approach to full ﬁalth and credlt

was conSLderably modified first in Alaska Packers Asso-

ciation v. Industrial Accident Commission,130 deCided,in

’
1335, and then 1n Pacific Employers Insurance Co. V.

131

Industrial Accident Comm1551on, decided in 1939. 1In - '

the former Mr. Justice Stone p01nted:out that "a rigid and

literal enforcement of the full faith and credit clause ...

would; Iead to the absurd result that ... the statute of

each'state must be enforced in the courts of the other,
but cannot be in its own.“le, He therefore concluded that
conflrots of state laws should be resolved "nct by giving
automatic effect to the full: faith and.oredit clause ...

but by appraising-the governmental interests of each juris;
by

dlctlon, and turning the scale of declslon according to

n133 The Court’ took substantially the same

approach .in the Pacific Employees case, save the notlon of

welghlng" interests was abandoned The forum was consti-
tutlonally entitled to apply its own law to' a matter if it
had an “appropriaté  concern" in the matter. It was not

requlred by full faith and credit to sacrifice 1ts in- .

terests to those of another state. 134

- The interest analysis method formulated in these

‘cases was quickly adopted by the Court in its appllcatlon
of thekdue process clause, so that by 1955 the Court was
able to concliude that the full falth and credit require-

ment W1th respect to st;ﬁe acts 1mposed no’ restrlctlon on

the Jurlsdlctlon of states apart from those already im-

posed by due process.lBS_ As it more reoently observed,
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This Céurt has taken a similar approach.
in deciding choice-of-law cases under .
both the Due Process Clause and the Full
Faith and Credit Clause. In each 1nstance,
the Court has examined the relevant ‘con+

tacts and resulting interests- of the State
whose law was applied. (136)

Although the, 1mp11cat10ns and p0551b111t1es of the full "
falth and credit clause, in so far as it applles to state,

acts,’ are. still debated by American scholars and may Yet
137

be explored‘by the courts, for the moment at least the

role of the clause in this area is insignificant and may

safely oe dismissed. i

| The clearest formulation of the new theory of' terri-

torial llmltatlons develcped during the period appears 1n
138

International Shoe Co. v. State.of‘Washlngton This

case was decided in 1945'and;immediateiy displaced

Pennoyer as the leading-authority on point. Although

International Shoe is ordinaniiy thought of as a case on

judicial jurisdiction,win fact there were two éueetions
asked: whether Washington could issue process against a-
company that had no formal presence in the state and
whether Washington cduld tax thig'company_under its dh—
employment compensaoion‘law. The case thuS‘dealf with
both judicial and legislative jurisdiction and is;one of
many in which it is actually impossible to arate the
two because the jurisdiction asserted by tﬁ§?21ate court
is granted by special statute and will not be valid

unless the statute applies'to‘t.he parties&.

International Shoe was not a difficult case, for on

any reasonable view of the facts the company was doing

‘
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business in Washington. Its importance lies in Mr.

jgstfbe_Stpne's analysis of the limitations imposed on

state jurisdiction by ‘the due process clause.

[D]ue process requires anly that in order
to subject a defendant to a judgment in
personam, if he be not present within the
territory of the forum, he have certain
minimum contacts with it such that the
maintenance of the suit does not offend
'traditional notions of fair play and

_substantlal justice.'

To say that the corporation is so far
'present' there as to satisfy due process
requirements, for purposes of taxation or
the maintenance of suits against it in the
courts of the state, is to beg the question

'to be dec1ded For the terms 'present' or

'presence' are used merely to symbolize
those agtivities of the corporation's
agents within the state which courts will
deem to be sufficient to satisfy the .
demands of due process....Those demands
may be met by such contacts of the cor-
poration with the state of the forum as to
make it reasonable, ‘in the context of our
federal system of government, to reguire
the corporation to defend the particulat
suit which is brought there. (139)

Under the "minimum contacts" test suggested by Mr.

3

Justice Stone, a state may serve process on a defendant‘

and subject him to its local laws only if the connection

between‘the state and the defendant is substantial enough

SO0 that asserting jurisdiction over him meets two dis-

tinct standards:

it. accords with traditional notions of

fairness and it is reasonable in the context of the

American federal.system.

To meet thése sStandards a state

must be able to point to one or more[significant contacts

with the defendant, but it need not show that its own

claim to jurisdiction is superior to the claim some other

state might have.
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In the years followlng Internatlonal Shoe the mini-

mum contacts test was elaborated and refined in dozens

of cases heard by the federal couxts. 'In those involving

judicial jurisdiction the language of Mr. Justice Stone
was the starting point. In those whefe the only issue

was whether a state could apply its cwn law:\Ingérna—

tional Shoe was not 1nvoked and the test of wvalidity

applied by. the courts was not alweyipglear. The chief

source of confu51on was- the courts' uncertainty about
where’ to draw the line between state overreachlng and the”
legltlmate appllcatlon of state law. The solution ultl—'
mately adopted was a minihum'COntects test in substance

1dent1ca1 to the one set out in Internat10na1 Shoe.

: Thls test may be summarlzed in the followxng way To

determlne whether it accords w1th fairness to apply the

law of a state to a partlcular dlspute, the c0urt must
[ ) .

look at the.dispute fremfthe:pgint of view of the
defendant. If he could reesonably have anticipated.that.
the law of that;state would be-inyeked to regulate.the
activity or transaction in question, then it 1is noﬁk\

violation of due process to force him to submit to that
law. To determine whether it is reasonable in the con-

4

text of the federal system to apply a State'S'law, the

court must look at the dispute from the point of view of
: s

the state, If the application of its law to the activity

-or transaction in question furthers some legitimate state

interest, then the due process requirement is met.
The use of the minimum contacts test to determine

the'vaiidity of legislatiVe jurisdiction is illustretpd
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by the Sdpreﬁe Court's decision in Watson v. Empquérs
140

decided in 1954. This case

-Liability AMsurance Corp.,
concerned an insurange poliéy issued by the defendant to
Gillette and. covering its subgidiary Toni. The plaintiff

was a resident of Louisiana whoshad been injured by a

Toni product.: In her suit to recover damages she relied

on a Louisiana statute which permitted her to sue the

insurer without first establishing the liability of the

insured.’/ The question was whether this was permissible

r

under the due process clause.

Dealing first with the issue of unfair surprise, the

Court noted that the policy:waS‘not issued in resp?ct of
purely iocal activity: "it??aé td protect Gillette and |
-its Illinois.subsidiary aéainstldamagéé on account of
personal inju:ies that might be suffered ... anfwhere-in
the United States, its ﬁerritories, or in Cariada."l?l

Under such éircumstances it could come as no surprise

~ -

to the insurer that injury might occur in a jurisdiction
other than the state where the policy was issued and
tha%‘a direct action provision might be invoked against

the'company.- Dealing next with the issue of what is

-

reaﬁ?gable in a federal system, the court observed:

Louisiana's direct action statute is not
3 mere intermeddling in affairs beyond
her boundaries which are no concern of
hers. Persons injured or killed in *
Louisiand are most likely to.be,
Louisiana residents, and even if not,

» Louisiana may haVe to care for them

——— --...Louisiana has manifested its natural

interest in the injured by providing
remedies for recovery of damages....
[Wlhat has been said is enough to show
Louisiana's legitimate interest in safe-
guarding the rights of persons injured
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B A o ;thé}e.- In v1ew of that 1nterest, the .
ool ' . - - “.direct action provisiocns here challenged
' : . ~ '~ " -do-not v1olate due process. - {142) . . , -
. ' ' / ﬁ!iﬁ
, f’” ) ;{ - - The mznlmum contacts test of Internatlonal Shoe is.
. B {' r‘.,

1,‘_

;o strongly reminlscent of the suff1c1ent terrltonlal con=
" necti test formulated by the Privy Council in Wallace'

T , Brothers1?3 and further refined by the High Court of - ~
. . . N h .

'Ecgtralia-in Broken-Hill.144 These cases do not abandoh

L . territocrial limitations altogether, but they do-al;ow

(; -' . courts and 1egisietutes considerable extra—territoriel
| reach. The“key<to their approach is the conception of
7 tertitcry'in terms of—iﬁterest rather'than physical ex%

| tension in space: an exerc1se of 3ur15d1ctlon by a state

is valid if the state has a legltlmate interest in the

.
<, .

pérson or'thlng affected. On thls approach, it is ot
PR '-necessary to fix an exclusive situs for each subject of
T'dlspute and so 1t is not necessary tc rely on the ruIes
of private international law. This detachment of the
constltutlonal test from the rules of prlvate inter-

R natlonal law is the chief virtue of the American and

[

Rl \hg Austral;qn approach S. A major-drdhback is that they

& -

4
N\Higrequlre the courts to assess the significance cf the

r contacts ln each case to determlne whether the constitu-

-

r

,tional standarq has been met. ThlS produces a great deal

-e¢£ expensive litigation, but it also makes posslble a

continucus and'respohsivexdevelopment of the law.

e'f - 3. " The-Case Law on the Words "in the Province"
§ 0T ey on e Tin e ey
: “of judicial interpretation of the words

' . ) e ¢ . .
"in the Province" is very different from what one finds |
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in the comparable case -law of the Unlted States. The'

Canadian cases contaln no single test of valldlty appll—

-cable generallyrto 9rbv1nc1a1-enactments under subsection

92({3). Nor lS there ‘a dlscernable trend toward the o
liberalization of provincial powers. One finds instead a
jumblelgf cases-or indepepdent lines of eases, eaeh fo- -
cussing earrgﬁlg on eome'perticeler problem: workmen'sl

compensation claims, maintenance, custody and adoption,

_ the retroactive cancellation of contracts, the situs of

145

ihterprovincial torts and so on, Only a handful of

e,
S N

: caseS'aEtually address the ccnstitﬁtional issue and those ’

that do betray a bewildering variety of approaches. "

Little effort has been made, eitherﬁpy the courts or by
academics} to test the coneistency of these gases or to
formulate policies and-principles that might explain‘the
differencés in approach. Such diffigenees mAy\ﬁe justi-

. . - - ~ .
fied but they need to bé put on a sound footing.” At

- present, they appear chiefly;;he result of acciden# and

. ) ’ b
confusion,. S .

'146‘decided by the

.Réyél'Bank.of Canada v. The King,

Privy Council ik 1913, is generally.taken to be the

leading case on the inkerpretation of territorial limita-

-+

tions under subsection 92(13). One-of the main causes .- of

confusion in this area is the'weeknESs of Vieceunt Haldane's
judgment in this case. The dispute in Royal Bank arose

out of the abortive attempt of an Alberta government to

construct a'raiJWay,in‘the,province.,=%ngslation was

passed incorporating a company to carry,out the work and
\

.authorizing;it to raise capital through the issue of bonds.

~~
L

—) | ‘
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Over 51x mllllon-dollars worth were sold to reSLdents of

"the Ualted Klngdom. Thls money was dep051ted at a New_

York branch of the Royal Bank aﬁd on. the lnstructlon of

,the bank's head office: in Montreal it was credlted to an

_account in Edmonton under the name of Alberta s Trezsuxer.

'.The money was to be’ used to secure past advances to the

" bank and to finance- future work on the rallroad ‘At .this

rp01nt, however, a new government came into power in

Alberta and 1eglslat10n was pﬂssed endlng the constructlon

:prOJect and obllglng the bank to transfer. the money in. the

were situate outside the province.

account to the general revenue fund of the prov1nce When
Ithe ‘bank refuseh the government sought an order from the
court on the ba51s of its leglslatlon. This order was
granted by the trial judge and upheld by the Alberta

Court of Appeal, but the Privy Council reversed. It held

that the Alberta statute was ultra vires because it pre-

judiced civil rights belonging to the bondholders that

4 .

The court began by reciting "a well-established prin-—
ciple of Engllsh common law" namely where money islloaned
to a borrower on the understanding that it W111 be used to
carry out a partlcular scheme, the 1ender has a right to ‘
claim the“return of .the money from the borrower as being

held to hid use if the scheme is aborted. %7 1In this

A

case, when 'the Alberta legislature altered the purpose -for

which the bond proceeds would be used, "the .lenders in
London were entitled to claim from the bank at its head

office in Montréal the money which they had-advanced....



{Thelr right was .a civil- right’ out31de
- the province, and the Legislaturé of
- the province .could, not leglslate validly.

.-7 in derogatlon -of that right....

In the opinion of their: Lordships the - -
effect of the statute of 1910, if validly -
enacted, vould have -been to preclude’ the - :
bank’” from fulfilling its legal obligation
to return their money to the bondholders,
whose right -to this returh was a -civil .
: right which had: arisen, and remalned
. - enforceable ‘'outside the province. 'The

' statute was on this -ground beyond the
powers of the-Legislature of Alberta;

'~ inasmuch as. what was- sought to be enacted
was neither confined ta property and civil.
rights within- the. province nor directed.
"solely to matters of merely local or- prl—‘
vate nature w1th1n it. (148)

In thlS passage the Prlvy Counc11 adopts the most
conservatlve of all. p0551b1e 1nterpretatlons regardlng
tarrltorlal llmltatlons.? The perm1551ble reach of/xhe
provinces is deflned in. terms of phy51ca1.borders rather
than spheres of interest and the Board looks to the
effgets of the 1eglslatlon rather than its subject matter

[

or purpose. Moreover, 1ts flndlng that orie such effect
is felt outside the prov1nce is con51dered suff1c1ent
ground on which to declare the leglslatlon invalid. The -
result of this 1nterpretatlon is to seal. the provinces

.closed at thelr borders, at least .50 far as prov1 cial

leglslatlon is concerned.
There is nothlng 1nherently impossible or in
in thls limited view of prov1nc1al competence. I
Il

sembles the 1nterpretat10n of the Supreme Court of /JUnTted

ofiable about

States in® Pennoyer v. Neff, What is objectj
the Royal Bank case is its failure plain how the
Alberta 1eglslature put the righ¢{s of the bondholders in

jeopardy and why these rights we e-51tuate w1thout rather
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“than Wlthln the prOV1nce. One wants to kncw, for example,

te-n
why Engllsh law was applled to determlne the remedy of the

bondholders instead of Alberta law. Was the contract bef

‘tween the bondholders and the company made in the United

Kinédom’ There is nothlng in the facts- rec1te6 by their

Lordshlps to suggest that 1t was or it wasn't. If the

contract had been made in Alberta, would Alberta's legis-

v

lature not be competent to change its terms or regulate

_the remedies of the parties? Their Lordships do not

—

consider this p0551b111ty, but they can hardly afford to
overlook it, for it is of con51derab1e'1mportance. If a
provinéiaL‘legisiature_is powerless eo modify or deeeroy
a contract made within the province because one‘of'tqk

parties to the contract is resident elsewhere, provincial

‘powege are more limited than one might have, supposed,

‘even on,a sealed territory approach.

Granting that the applicable law w English law,

one next wants to know why the right of the bondholders
to recover their money was exercisable against the bank.
: ’ ; -

The bondholders had no contract with the bank. Their con- .

tract was with the company and if the failure of consi-

deration created a right to recover, this right sheuld

have been exercisable against the company, not the_ba .
{
Y

_ Certainly the Alberta legislature anticipated that an

action by the bondholders would be brought egainst the

.company and it provided for this possibility in its le-

-

gislation: one section of the impugned enactment siipu-'

lates ‘that the province rather than the company is to be |
L3 . - . . - ]

“primarily'lieble on the bonds" and that it wisaf"indemnify
Y. - ' BT

o . o s
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| thetcompany agalnst clalms under ‘them." 149

Let us assume, however, that the bondholders héd

rlght exer01sabfe against -the bank Under the common

rules, the situs of such a right is the re51dence of t

debtor150 and the debtor in this case was clea Y resi ent

in Alberta It was also re51dent in Quebec a‘: New York

and éﬁy other place where it carried on business. It mayff

be that the Bdard thought it necessary for constitutional

-

~ law purposes to fix an exclusive situs for this right.

If so, it needed to find or formulate.a\rule of some sort.

. . e ' 7/
It . might have looked to the place where the money in

specie was situate or: the place where the bank had its
head‘offlce;or the* place from which the money was effec—
tlvelx controlled, Any of these tests would be reasonable
and would situate the rlght in one gurlsd?etlon only, in
this case Quebec.. Thls nay have been what\the Board
intended, but if so,- its explanatlon is .seriously defl—
cient. '

* Finally, granting the bondholders had a right of
Jaétion situaterin Qdebec, the next gquestion that arises

is how the leglslatlon enacted by Alberta could p0551b1y

‘affect this rlght Clearly it could not prevent the"

._Engllsh bondholders £rom engaglng counsel in Montreal and

#going ahead W1th their action. If¢the.Pank were sued 1n
Montreal the fact that 1t had. already paid in Alberta

would afforad 1t ho defence, for under Quebec's law res— .
'\‘\ B
pectlng the recognition of forelgn judgment’s, a judgment

W :
cannot be recognized and- enforced against a person unless

he was duly served with process in the original ac_t-ion.151

-
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In this case, the bondholders were not garties to the

‘action against the bank. Thus an Alberta judgﬁeht against

the bank could have no effect on a bondholders' action
taken in Montreal. If the bondholders succeeded in

Mbntreal, the bank would be forced to pay twice, which is

unfair; but unfairness is not grounds for striking pro-

vincial ‘legislation. Thére is only one way in which
Alberta's 1egislati?n could prejudice a bondholders'
action brought in Montr : 1f under the b;ivate inter-
national law of Quebec he applicable law was Alberta's,
then the action of the bondholders could fail -- but this
is a possibility to which their Lordships do not even
allude. L ' ‘

The point'of these questions is not to suggest that
Ro!al Bank was Grongly_deéided, but ra‘per to illustrate
the complicated intergétion of constitutional law and
conflicts law that ariges when a narrow intefpretation of
provincial powers is adopted and to suggest the sort of
analysis that must be undertaken before a court can fairly

o

conclude that a provincial enactment is ultra vires on,-

account of its extra—-territorial effects. There is a
tendency: in Royal Bank and some of the cases which follow
. . ’ - []
it to simply assert or assume what most needs to be demon-

strated., This tendency is especially étriking in Ottawa

. - [
Valley Power Co. v, Attorney General for Ontario152 and

- Beavharnois Light,-Heat and Power Co. v. Hydro-Electric

. -
Power (:ommission.153

’

The aispute in these cases, like the dispute in

Royal Bank, aros8 because of a change in provincial
J . : \

-



in Quebec whi.
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government, The Hydro Electric Power Commission of

" Ontario was initially instructed to enter contracts with

a number of.Quebec companies under which the companieé
promised to build ﬁower stations'along the Ottawa River
and the Commission promised.to_purchase the electricity
that would ultiﬁately be pfoguced. The contracts iﬁéiﬁdéd

complex provisions concerning the location of property. to

‘be constructed on both sides of the Quebec-Ontario border

and the r%phts of the parties in respect of this property.’
Thes% contracts were partly executed when a new government
took power in Ontario and enacted legislation whiéﬁ de- )
clared them "to be and always to have been illegal, void

and unforceable as against the Hydro-Electric Power

Commission." Two of the Quebec companies brought actions

"in Ontario to enforce the contracts and the preliminary

- guestion for the courts was whether they weré precluded

from doing so by the Ontario statute.

+ The first case to be heard was Ottawa Valley.

Although the judgments of the Ontario Court of Appeal in
* . ol .
this case are jengthy and in other respects quite thorough, -

very little consideration is given to the prbblgm of \

charactérizing affected rights and determining how they

are to be situated in one prdvince as opposed to another.

-

The judgménts of Masten, J.A., and Fisher, J.A.,

make no r \erence to the rules of private international
law nor do they offér their own analysis of where the

plaintiff's rights are situate. The} simply cite Royal
Bank énd assert that the plaintiff had acquifed rights

Ontario was powerless: to destroy.



. an acceptable interpretation.
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Middleton, J.A., does deal briefly with this question, but
his answer does not appear to be well thought out. He

says:

~.

A contract creates civil rights which,
speaking generally, know no territorial
" limitation. -When legislation...purports
..+to destroy the contract itself, that
legislation does not .concern 'Civil
Rights in the Province', but is an
attempt to destroy civil rights which
have no territorial limitation, and, in
my view,; it is ultra vires of the
Province. (154) .

This analysis, it is submitted, cannot be corfect. It is
well established that a province may legislate with res-
pect to contractual rights where both parties to the

155 so it can't be the case

contract are in the province,
that rights created by a contract are always outside
provinciél jurisdiction. Apart from jﬁdicial authority,
the analysis.of Middleton, J.A., is unacceptabie because.
it implies that the provinces are incompetent to deal
with.intangibles of any sort. The defining feature of

an intangible is that .it has no physical extension and
therefore knows no territorial limitation: it can be
located in one place as opposed to anotheﬁ only by virtue
of a rule of some sort. To exclude intangibles from éhe

ambit of subsection 92(13) would leave little fgr-the.

words of the subsection to operate on and so cannot be

- L]

. A
. In thé\hgauha nois case, thé'court addresse

problem of ch cferizinq and situating contractual

rights as follows: ' -

The contract was executed in this case
within Ontario and the place of payment



in, the present case is in the City of
Toronto, whereas in the Ottawa Valley
case. the contract was executed in the
Province of Quebec...and the place of
payment named in the contract was the
City of Montreal....Neither of these _
facts affords any ground of distinction.
They do not ‘affect thé"basis of the
Ottawa Valley decision. In this respect
I agree entirely with the_ learned trial
Judge, and in addition I desire to point
out that there are rights not enumerated
by him, rights which belong to the plain-
tiff companies, which exist outside of
the Province of Ontario...which the
Legislature of the Province of Ontario
has attempted to destroy. (156)

- Under the relevant private internatfonal law, a.contract

is governed by the law of the place where it is made and

a debt is situate in the place where payment can be

exacted. In Beauharnois, the contract was made in
Ontario and the debt was exigible there. In the view of
the court, however, these facts are ;rrelevant. The

plaintiff, we are assured, has rights existing outside

‘Ontario which its legislature may not destroy.?’Yet these.

rights are never identified and we are never told why
they are situate without rather than w;§@in Ontario.

. .

There is no reason why. the rules of privaté inter-
national law must govern the.situs of rights for cdgsti-
tutional law burposesc 'Howevqr, if the provinces qﬁe_to
be sealed at their borders, some meaﬁé must be foupa‘to
determine wheﬁher.a right is or is not "in the Profince".
Tpis necessity has been recognized by the éourts in dealing °
with cases under subsection 92(2[, "Direct Taxation within
éhe‘Province.“ The interpretation of the words "within

the Province" adopted by the courts is summarized ip the

judgment of Duff, J. 3; The King v. National Trust:

[ - -



First, property...can, for the purposes of
determining situs as among the different’
provinces of Canada...have only one local

?&t’hon....
hen, it segms to be a corollary of this

—~ proposition that situs, in respect of
intangible property (which has no physical:
‘exisden must be determined by reference
to some principle or cohgrent,system of
principles: and again, the courts appear to
have acted upon the assumption that the
British Legislature, in defining, in part,

_at all events, by reference to the local

. situation of such property, the authority
of the province in relation to taxation,
must be supposed to have had in view the
principles of, or dedncible from, those
of the common law....

We think it follows that a provincial

legislature is not competent to prescribe .

the conditions fixing the situs of in-

tangible property for the purpose "of

defining the subjects in respect of which

its powers of taxation under 92(2) may be

put into effect. (157)
In this passage-Duff, J. asserts three principles of
interpretation. First, for constitutional law purposés
property is within the taxing jurisdiction of one pro-
vince only, to the exclusion of all others. - Secondly,
to determine this exclusive situs the court looks to the
common law rules of private international law. These
rules are treated as a gloss on the meaning of the words
"within the Province" and so it follows, thirdly; that

¥ -

they are not subject to amendment by prov1nc1al legféla-

is not mentioned

tures. The corollary of these principles
by Mr. Justice Duff, but it is clearly undekstood: once
property 1is situated in & province under the les, the

legislature of that province is free to deal wit

it in
. whatewpr way, it chooses.lsg ’
' 159 '

vIn Gray v. Kerslake, decided in 1957, the Supreme
) 2
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- . Court of Canada-adopted this approééh in dealing with.

-legislation epactéa under subsectionﬁ%%(lB). The issue *

L e

in this case was whether Ontario's Insurance Act applied

toraqcontract purchased by a resident of Ontario from a
New York association. - Section 132 provided that the Act

was to apply to all life insurance contracts-madelin-
, ‘ L
Ontario notyithstanding any agreement of the parties to

- e

the contrary. Section 134 provided that "a contract is
deemed to be made.in\gt:-Province if the place of residence
of the insured is ... im: the Province." Under the common

law rules the contract on which the plaint%ff was suing

had been made in New York and it stipulatéd that 'Ew York

law should govern its validity and. effect.

The lower courts in Ontario applied the statutory

rules: sapce the insured was 'a resident of Ontario, the

contract was made in the province (s. 134), and the At

t-

therefore applied to the contract nofwithstanding the
agreement of the parties (s. 132) . The Supreme Court,
howgver, reversed, <It held'that Ontario's Act did not
apply because . . :

the contract itself was made in the State
of New York and, by its terms, the obli-
gations of the Association were to be...
such as were imposéd on it under the laws
-0of that State....The situs of the cause of
action which would arise on the death of |
the policy-holder...was clearly in the
State of New York.... (h L
t

I agree with the contention oflthe appel-
lant .and- the Attorney General that...s. 134
. ' and s. 132,..do not apply. To hold otherwise
% < would beg to say that the Legislature of the
... Provincé might affect civil rights the situs s
of -which was' ou§side theé Province. ' This is .
the argument which failed in Royal Bank of e
. Canada et al. v. The King et al. (160) =

- ’ -
. o, o,
[ i .
. .
3 * ' .

LI
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The Court does not. say that section 132 of the Ontario

Act is ultra vires. It is merely inapplicable to a con-

tract that is not situate in Ontario under the common
law rules. Had those rules situated the contract In

v , . .

o Ontarip, presumably the section would have applied not-
withstanding the term in the contract stipulating the

application of New York law. Neither does the Court say

) 4‘?¥h§t section 134 is ultra vires. This, however, is the:
impiication of its holding, for the whole purpose of
' this section is to briné‘into Ontario contracts that
would ﬁot be situate there under the common law rules.
Just as the provincial_legislaturg\cannot change the
situé of property for taxation purposes under subse¢tion
92(2), on the approach adopted in Kerslaké-it cgnnot
: S~
chanée the situs of a contract for Eaatpurpose of making
its law applicable under subsection 92(13).161
Although Royal Bank is considered the leqding case on’
the-reach of provincial jurisdictioh under sugsection
92(13), there are many cases-&hich impliciﬁix,reject itg

narrow interpretation of provincial powers. In Workmen's

Compensation Board v. Canadian Pacific Railway Co.,162

for example, decided just six years after Royal Bank, the
- .
Privy Council considered and upheld two substantive rules

in British Columbia's Workmen's Compensation Act. The

—_
-

d?sﬁute in.this case concerned a claim for compensation
maée by dependents of workmen who were employe@ by  the
defendant in British Columbia, Sut were killed while .
working outside the province. The claimants themselvegs
- B o o :

~ Were not residents cf the province, but the Act expressly*

~

-y .
- e -
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3 provided that non-resident claimants were to be treated

in the'same way as residents. It also prowided that .

-,

-

Vclalms could be brought in respect of accldents occurrlng
out51de the province whenever the injured dbrkman was a

.resident of the province and ordinarily performed part of
. . " . . e
his work there. Although challenged by C.P.R., in the
view of the Board these provisions were valid; .they did
. . . . R .
not entail an unconstitutional extension of British
Columbia law: ' -
[The workman) is given a right which
- enures fox the benefit of himself and
the membe f his family dependent on
him, not the less .that the latter may
happen to be non-resident aliens. This.
right arises...out of the workman's
_statutory contract, and their Lordshlps
think that it is a legitimate prov1nc1al
object to secure that every workman resi-
dent within the Province who so contracts
should possess it....The sscheme of the Act
s not’one for interfeping with rights
outside t Province., It is in substance
a schem \ securing a civil right within
the Pro%ince (163} . .

Viscount Haldane here offers a very dffferent interprera-
tion of territorial llmltatlons from the’ one he offered
in Roxa; Bank. His focus in thlS passage is on the pur-
pose of fhe impugned leglslaf}on rather-than its effects,
and territorial limitatiohs are_fhought of in 'terms of

. % : ‘ .
provincial intetrests rather than geographical borders.

Had this approach béen taken in the Royal Bank case,

the result would'probablyihave been different.‘bAlberta's

1scheme,:no less than British Columbia's, was one. for
, ,

securing rights in the province. The purpose of its

legislation could not’heve beed interference with the
. . . P
rights of the bondholders, for these«geré acknowledyged
o R A ] - -- . . - -



ana'Secu:ed by-sgecial ptovis%gpﬁbf-the Act.. Like o
British Columbia's#brkmen,Alberta's-Treasdr%f;ﬁgszgiven
o . 1 .

a scétutory right enforceable against a ccrporation doing

busxness in the prov1nce. The only feature dlstlngulshlng

" the cases is the nature of the extra—terr1tor1a1 effects-
p;qduced by the acts; British Columbia's granted ‘rights
5 to non-residents while Blberta's took them away.l®% on
. the ‘reasoning implicit in the passage quotea above, the.
" nature of the extra-provincial effects.should not be
. material. It appears, however, chat.the Board was un-
“willingxto press the logic of its aéproach quite so far.
Rather than overruling Royal Bank, it dlstlngu1shed it
on the following somewhat dubicus grqunds:
[This case] is wholly different from...:
-Royal Bank of Canada v. The King....The
rights affected were in that case rights
wholly outside the Province; here the

- rights in question are the rights of
. Workmen within British Cclumbia. (165)

In 1939, thevPrivy Council rengered judgment in

Ladore Ve Bennett,166 a case that no amount of ingenuity
can reconcile with Royal Bank. At issue in Ladore was
the validity.of a'prbvincial scherfe to refinance the_
debt of certain pcwer companies and municipalities in
.the province., Législation was enacted amalgamatlng the
mun1c1pa11t1es and authorlzlng a board to cancel out-
standing debentures, most of which were held by non-
-residents, and tc issue new ones'at a reduced rate of
'interest. Notwiﬁhstanding the prejudicial effect of this
legislation on .the rights cf nohfresidents, the Privy

Council upheld it because it was legislation in relation
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to "municipal institutions- in the province™. Any inter-

ference with rights'situate outside the province was a

necessary incident of carrying out a valid provincial

scheme and therefore sﬁpplied no grounds on which tc

/ - .
declare the legislation ultra vires.l67 ' .

This reasoning is- clear, but ‘more concise than one
could wish. Although the Royal Bank case was argued by

counsel, their Lordships do not evén mention the case” in

their judgment. They do not acknowledgegghe conflicting -

" approaches in the preJﬁohs'eése law nor dd they explain

or elaborate their owq approach. It is nonetheless clear.

-

/ . .
ghht Ladore carries the reasoning in the C.P.R. case to
= —_
its logical conclusion.' The Board here appears'to
recognize that if the validity of, legislation turns on

its subject matter and purpcse rather than its effects, |

- . 1 . 3
it is unnetessary to consider the nature or situs of

affected rights: \ so long as the province is "minding

its own business" ag defined in section 92, rights may
be destroyed or, credted regardless of their situation if
such is the inadverfent effect of the legislation.

The approach off the Privy Council in Ladore v.

. Bennett was.adopt d by the Alberta Court of Appeal in

168

Re dgal where the issue was whether a provision of

Alberta's Intestate Successicn Act could be relied on

even though its effect in the circumstances was the loss

of contractual rights by persons ocutside the province.

The court said:

[Alny dnterference with any civil right
which may be said to exist abroad, is

:
i
i
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"merely incidental -to something which . :
-in my view is clearly within the ambit . i
of the ‘legislative jurisdiction of the i
_ . Province, namely, its right to deal . . o
with...the ownership of.-the property o
within the Provinde, under its “juris=< " ;
diction over property and civil rights - - - ‘
- Wwithin the Province. (169) ) .
Prov1nc1al prov1sxons regulating advertlslng,170 the
conduct of members of profe531onal corporat10ns,l71'the
P . ; . . .
sale of secn.lx-J'A:]‘.es,l.?2 supply agreements 173 and title to
landl7€khave all been ﬁpheld despite some degree.of inter~ ’
ference with the rights of non-residents, because the N

subject Matter of the legisiation was property situate in

the province or the behaviour to be regulaéed-would take
« s -

place in. the province or the purpose of the legislation
. -

-~

was to confer a right exercisable within the province.

Although the courts do notéxpréssly say so, they appear.
in these cases to apply -a test of validity akin to the

sufficient territorial connection test asserted by the
’ 175

‘Privy Council in.Wallaee Brothers. ‘Thg failure bf .

the courts to spell out the governing principle is a

serious flaw in these cgSes and more than anything else
. ‘\ .
accounts for the continuing viability of Royal Bank.

The only conclusion toc be drd®n from the Canadian case
- -~ _

law is that it supports two distinct and hholly incompa-
* n" ~
tible interpretations of the territorial limitations on

provincial jurisdiction. The one is groundeg in the

Royal Bank case, which is treated as the leadlng case but
is ill understood. The other is exemplified by Ladore V.
Bennett, but is not tied to any leading ctase.- Ladore
itself is rarely cited, save by academics, prcbably because

5

o,
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it is so terse and the Board relies on subsection 92(8)

‘r&?her than 92(13). Other.exampies‘bf the'second appro;ch
fail to addresé the constitutional 4ssue or, like Ladore,.

deal with it too briefly or indirectly to establish an

adequate alternative to ﬁozal Bank. . (::;,,
4. .Recent Decisions of the Supreme Court of Canada
. 3 : el '
Recently the Supreme Court of Canada was given an
opportuniE§ to expose the contradictions and inadegua-

cies in the case law-and to furnish a cocherent integ—

pretation of the.words "in the Province" in subsection 92

*
{13).., This opportunity ;;gbe in Interprovincial Co-

operatives Ltd. and Dryden Chemicals Ltd. v. The Queen;l76

At issue in Dryden was

isions_in Manitoba'
}§{s' Liability Act/
4(1) In Any ,sult in which the government
is a plAintiff wherein the pollution of
water fs in issue, if it is established
...that the defendant has...discharged
or permitted the discharge of any con-
taminant from promises occupied by him,
. into waters in.the province or intc any
ﬁters whereby the contaminant is carried

he'validity of-thé fcllowing prd-

Fishermen's Assistance and Pollu-

.

VWNtOo waters in the province, and that
théreaftier fish in those waters have
suffered death, disease or injury, ...the
defendant is liable for all financial
loss. occasioned thereby to any person

" whose loss is a subject matter of the suit, -
notwithstanding any one or more of the
follog}ng circumstances: :

(a) Xt no time did that perscon' have any
proprietary interest in the fishery

containing the affected fish.
(b} A regulatory authority has forbidden
...the taking of fish...by geason of
the pollution of the watz;d?.. .
_{c} Those waters have been, dr are being
polluted from any other cause or by

red



~  o any other person.

(&) It cannot be establlshed that the -

" contaminant affecting the fish -
derived from the actual volume of
contaminant which the defendant
dlscharged...prov1ded the deleterlous
effect on the fish is of a nature
consistent with a contaminant of .that
Kkind belng the total or partial, im=- .
‘mediate’ or mediate cause.

(2) For the purposes of subsection (1), it
is not a lawful excuse for the defendant to
show that the discharge of the contaminant
was permitted by the appropriate regulatory
authority having jurisdiction at the place
where the discharge occcurred, if that regﬁ—

diction at the place where the contaminant
caused damage to the fishery. (177)

latory authority did not also have juris- -\\\;\

Both parts of this section contain a substantive rule of
private’ international law. Sugféézion 4(1) .tells the

court what solution to apply where a contaminant is dis-

charQed into waters which.carry it into the province:

the act of discharge contemplated here takes place out- 4{

-

side of Manitoba. Subsection 4(2) stipulates a solution
for cases in whicg the discharge of contaminants was
licensed Q¥ an authomity that did not -have jurisdiction
at the place where the contaminant caused:damage to the
fishery: the authority contemplated here is an extra-

provincial one.

To appreciate the significance of these provisions,
one must refer to the common law conflicts rule respecting
liability in tort. This rule was established in’PhilliEs.
V. Exrel78 and has two. legs: the-alleged "wrong must_be
of such character that it would have been actionable if
committed” in the fbrum and "the act must not have been

justified by.the law of the place where it was done."l79

In other words, the applicable law is the law of the forum,

T e R R
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but the defendant is also permitted to rely on defences
available to him under the law of the place where his act

was pefformed. Sec;ioh 4 of Manitcba's Assistance Act

largely abrogates the second leg of this rule. Sub-
section 4(2) does this in an cbvious. way by precluding a-
defendant from pleading that his act was licensed by the

jurisdiction where it occurred. Subsection 4(1) does so

*

more subtlely by removing ordinary common law defences

’ that would otherwise be available to the defendant in any
Canadian jurisdiction and probably any American-jurisdic-

tion as well.

»
'

Manitoba's Assistance Act was enacfed in response to
a serious pollution problem. Because of the high levels
of mercury discharged into its waters, the dovernment was
forced to cloﬁe.a-numbe;‘of fisheries and this caused
economic damage éo some 1,500 residents of tpe province.
The Act autherized the government to compensate these
'}esidents.and to recovér the amounts so paid from thése
respons%ble for the pollution. Approximately two million
dollars were paid in compensation. The Attcrney General
then sought to reccver this amount from two companies,
Dryden and Ipco, both of which operatgd plants outside
the province that discharged mercury into rivers flowing .
"into Manitoba. These emiésions of mercury were in both
cases authorized by‘licence under the authority of the
provinces where the plants were situate. The Attorney
Gene;al'claimed damages at common law for nuisance and'
negliéence and he also claimeé*aaﬁages under the Act.

Since the common law claims were almost certain to fail,



"the crucial Issue for the pa;ties'wéé-the validity of-

the provisions in section 4. In the result, -a majority
of the Supreme Court.held that those provisioﬁs were
.Hr. Justice Ritchie and Mr. Justice Pigeon both
wrote opinions for the majori&z and both accepted the"
interpretatidn of ﬁerritoriai limitations established by
Royal Bank. They differed, however, in their view of
the implications of that case. ThHe reasoning of Mr.
Justice Ritchie is contained in the following passages:

It is perhaps trite to observe that under
the British North America Act, 1867 each
Province of Canada enjoys sovereign
authority within the spheres enumerated
in s. 92 of that Act and that this
authority is limited by the territorial
boundaries of the Provinces respectively.
It follows in my view that in considering
the law applicable in any particular case,
the common law principles established in
the general field of conflict of laws must
‘govern, (180)

In this passage Ritchie J. appears to deny to prdbincia%
legislatures the power to alter or displace common law
conflict rules: "in any particular case, the common law
principles...must govern.“ Whereas the authoiity of ai
provincial legislature is limited by the territorial
boundaries of the provin&eq conflict rules by definition
apply to matters extending in some fashion beyond those
boundaries and so cannot be changed, at least not by
provincial 19gislatures.

As Ritchie J. points out, the common law rule in

torts is the one established in Phillips v. Eyre:

[
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If that rule is.to bé*adhered to it
follows' that if there were licences
making the appellants' 'mercury dis-
"charging activjties' in Saskatchewan
and Ontario justified, this not only ‘
gave rise to the civil fiqht under .
the law of those Provinces, but to a
: concomitant civil right to have those .
licences recognized in- the Courts of
Manitcoba....As to the authority of
the Legislature of that Province to
nullify these civil rights -and con-
vert an-act lawfully done in another
Province...into an unlawful one while
at the same time disregarding rights
established under private international
law, ...the case of Royal sBank of Canada
et-al. v. The King...has direct applica--
* tion to the circumstances. (181}

Ritchie J. here suggests that common law conflicts

(3

rules create rights in defendants to have their disputes

litigated under the law chosen by the conflicts rule and
that it is beyond the competence of a provincial legis-
lature to tamper with those rights.

It follows from the'feasoning of Mr. Justice Ritchie

that either the common law rules are entrenched in sub-

A

‘section 92(13) of the Constitution Act or the power .to

.

modify them lies with the federal Parliament. Ritchie

el
.J. appears to reject the latter possibility.la“ Does *

hé therefore mean to assert that the common law rules
are entrenched? It should be noted that this solution
differs from the one adopted by the courts in Gréz v.
Kerslake and the taxation cases.ls3 In those cases

situs rules originatiﬁq in private international law

are treated as glosses on the meaning of the words "in"
or "within the Province® in subsections 92(13). and 92(2).

These rules situate rights or property in a single pro-

vince for constitutional law purposes. Once rights or

[
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3wbroperty.a£e'so siunateg in‘a'prbvince,'it has éxclﬁsivg'
jurisdiction and may deal with the rigﬂts or property ihb
whatever way it likes. - Thus, if the torts of the defen- '
danté in the Dfxﬁen caSelwere siyuate in Manitoba, theﬂ
spécial‘provisionS‘in section 4 of Manitoba's legislation
" would apply; On Mr. Justice Ritchie's approach; however,
the whole ?gene£a1 field of conflict of laws" is immune
from 1;gislative inéerference, This inclgdes’not only
situs rules,-ﬁut reference rules as Qell. In the instant
case, it means that even if the defendants' torts were
‘situate in Ménitdba, sectiﬁn 4 could not apQIy because it
changes the choice of law rule established in Phillips v.
Eyre.
The- solution of Mr. Justice Ritchie entails ceréain
-

difficulties. From a practical point of view, it puts
the entire bu:den of reforming conflicts law on the
coufts, which thus far have shown little inclinafion té
accept tﬁe challenge. As_Ritchie J. remarks, there is an
unbroken line of cases jn the Supreme Court of Canada

accepting the rule in PHillips wv. Eygé despite its

glaring inadequacies. There are conceptual difficulties -
with this solution as well. 'The "general field of con-
flict of laws" in so far as it relates to proviﬁcial'
matters cannot be a gloss on the words "in the Province."
It cannot have been the intention of the Imperial Parlia-
ment to entrench the entire body of choice of law rulés

in subsection 92(13). Yet if this is noﬁ what Mr. Justice
Ritchie ‘means, how is it that the provinces are not compe-

‘tent to change these rules? Ritchie, J. seems to assume
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that conflicts law, without_being federal law and without
being constitutional law, is nonetheless pan-Canadian law.

However, there is no way to fit such a concept- into the
‘Canédian legal system., It is very likely that faced with
. a more feésonable attempt to amend the rule ianhilliEs

v. Eyre, Mr. Justice Ritchie would adopt a‘difféfent
.solution, ¢ ‘ ' ) :

The reasoning of Pigeon, J. in the Dryden case is
difficult.tq foiiow, but of the three opinions written

his glone does full juétice to'tﬁe qoﬁplexitie5=of the

issue. He begins by Eéﬁearsing the princiéles of. inter-

pretation esgablished in the taxétionlcaées and:éummarized

by Duff, CJ. in The King v. National Trust.raq These, he

suggests, should apply equé{ly to the constructio?/éf sub-
section 92(;3), This means that the Court musé‘abply the
rules of thé common law to determine the situs of the
parties' rights and Manitoba will noé be éermitted fo
change those rules of'to deem its law applicable to a
matter whose true sitﬁs is elsewhere under those rules.

. Pigeon, J. then reviews the case law and finds that under

r

the rulFs "a cause of action arises where damage is

caused by acts performed in another State or Province.“lss
In the igstant case, ‘since damage was caused in Manitoba,
the cause of action was situate thére'and could not be
prejudiced by legislation enacted in another province.

 For this reasgn the licences granted by Ontario and
Saskatchewan did not afford the companies a defence:

I fail to see how a provincigl authority

could, by licensing the polluting opera-
tions, destroy this cause of action....

L
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J Such a cause of action is, I think, a
' right enfdrceable outside... [the licensing]. .
. - Province which its Legislature cannot take * -
away under the.principle statedsgm Royal
Bank of Canada v. The King. (18 )y

Up to this point the-reasoniﬁg of Pigeqp_J. parallels

that of the courts in Gray v. Kerslake and éhe taxation

.

cases. However, he refuses to draw the logical conclu-

sion: being situate in Manitoba, the cause of action is
- S

within the jurisdiction of Manitoba and can be dealt with

A

as its legislature sees fit. While conceding that Mani-

toba's common law of tort will govern the cause of action,

he holds that the special solutions of subsection 451)

are ultra vires because they purport to regulate a

"pollution problem that is not really local in scope but
truly inter—provincial."187 If provisions Jike those in

subsection 4(1) are wanted, they must be enacted by the

‘

federal Parliament under .its residual power,

3

It is difficult to fault the logic of this solution.

If a matter cannot be coﬂtained within the borders of a

province, then clearly it is not "in the Province" as

thosg words are construedjin Royal Bank. Then; if a
matter does\not zome under provincial jurisdic%ion as
defined by section 92, save in certain exceptional casés
itfbelongs to the federal P.arlia'ment_ under the introduc-
tory words of section 91. Despite its logic, the solu-
tion of Pigeon J. has not been well received.188 Those -
who dislike this solution, however, tend to overlook the
considérations that led to it. These are set out at

some length in the opinion:

As between sovereign countriégj such
problems can be settled only by



- international agrEement....Howéver, as

between different Canadian Provinces,
the- situation is not in all respects
the same as if they were‘lndependent .
States. There is a const ¥onal - . ‘
llmltatlon on their leglslatlve

_authority' and there is a.,common forum
to enforce it.... (189) S

In deciding what is 'within a Province',

the Courts must obviously look for - .
guidance at decisions rendered in matters

of private international law. However,

there is a very important difference be-’
tween those cases and those that arise -

under our constitution. When a Court is
called upon to choose as between the laws 24
of two countries the proper laws to be
applied for the soluticon of some private -
dispute, it must in the end be guided by

.

the laws of the State that‘ created it, ’
But the. superior Courts of the Canadian
Provinces are not State Courts. (190)
Coming back to the facts of the present v

. case, it appears to me eqbally impo8sible -

to hold that Saskatchewan and Ontarioc can
license the contaminant discharge operations

- 80 as to preclude a legal remedy by those

who suffered injury in Manitoba, or to hold.
that Manitoba can, Qy prohlbltlng the dis-
charge of any contaminant into waters flowing
into its territory, requ1re the shuttlnd\down
of plants erected and operated in another
Province. (191) '

The first point here is that private internati?nal law s

P

is based on the assumption that the competing jurisdic-
- .

tions ‘are sovereign states. After weiﬁﬁing the inter-

P g W

national consequences, a sovereign state ma¥ fiqd that
its best interest lies in ex£ending its law to\t&F
territory of another state., Should it do so, iﬁg caurts
are oBliged to give effect to the,ex;ra-territorial
legislation te the fullest extent possible. Canadian
provinces, on the other hand, are not sovereign states

and under the bﬁitaryd}udicial system in Canada, the

s
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courts of the pProvinces are bound to ensure that they do

not exceed the limitations on their powers imposed by the

-Canadian constitution. Because of these differences in ’

underlying assumptions, the rules énd,ﬁethods of private
international léw cannot be indis;riminately adopted to
resolve -constitutional law problems.

The second point here'is that in interpreting the
words "in the Provilce’ in subsection 92(13), the courts D
are concerned with~public rather than private law. Their oo~

task is to allocate jurisdiction among competing provinces

in a fair and rational way. THe system of conflicts law

“developed in the_hineteenth century reflected this con-

cern~but *in a very imperfect way. The girst leg of the

rule in Phillips v. Eyre, for example, was designed to

attract rather than allocate jurisdiction while the

-

second ledg was designed to protect the private interests

o~

of defeﬁdantsf The tendengx_to favour the forum and to

focus on the private interests of the:iitigants is

greatly exacerbated under the modern erican approaches.

In thé\light of'these‘consiﬁeratiaﬁs, Mr. Justice Pigeon

1s surely correct in insisting on a clear distinction
< P

between conflicts law and constitutional law and in
¢ ' . . .
refusing to automatically accept the private inter-~

national law solution to the constitutional problem.

written by Laskin C.J. The reasoning of the dissent ‘isg

set out in the following excerpt: :

The dangers of blurring this 4 stincégbﬁ'are illus- o0
- . i)
~trated by the dissenting opinion in the Dryden case, . ‘ -

-——
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In my oplnlon, cholce of law prlnclples %
relgfive to the place of~commission of. R
the tort in the present case make it = = -
appropriate for Manitoba to apply its .
own law, whether common law or statute
" law, to the liability bf Ipco and Dryden.
.+..I do not regard this as a case where
Manitoba has purported to bring within
its borders a tort which could not '
justifiably be litigated there under
‘Manitoba law by common 1aw choice of

law principles,...”

Manitoba's predomlnant interest in

applying its own law, being the law of.

the forum in this case, to the question

of liability for injury .in Mahltoba to *
‘'property interests therein is' underniable..
Neither Saskatchewan mor Ontarlo can put
forward as strong a clalm .o

If, as ‘I would hold, Manltoba law is- appli-
cable to redress the injury suffered in

‘"that Province, how can there be.constitu-
.tigmal infirmity in itg imposition of
liability merely because the cause cof the
damage. arose outside Manitoba?...0f course,
the Manitoba Act has an effect upon [the
rights and interestsrof Ipco and Dryden]
but its purpose is.to strike at the damage
and loss produced in Manitcba to Manitoba |
property. (193}

The ianguage of Laskin C.J..in this passage is highly
allusive and it is difficult—ﬁo_know how much one can
fairly read iﬁto his remarks. The final words of the

passage echo the reasoning of the Privy Ccuncil 'in Ladcre
V. Bennétt.193 Does the Chief Qusgéce here embrice the

liberal interpretation of territorial limitations offered
' a , ~.
in kﬁaﬁ cas€? Also, reference is made to the "predominant

’

interest"'of Ménitoba in applying its own law. Is this

'1ntem€ed to 1ntroduce Ehe Amerlcan method of 1nterest
analysis for the purpose of testing const1tut10na1 vall—
dity? Or is it merely an applicatigp of a conflicts
approach like the one descéribed by -Professors von Mehren

and Trautman9194 Given the emphasis in the pasgage on

b

S
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ch01ce of law pr:.nc:.pbs the latter alternatlve is

_probably correct. Flnally. although Laskln c. J. refers

to ch01ce of law or1nc1ples, he wr1¢%# as if’ he Were

'applylnq a sltus rule: - "choice of -law pr!ggiples r ‘aé

tive to the place of commission of ‘the tort...make it

appropridate for Manitoba to apply its own law." The
method employed here is basically the one used‘id Grai V.
kerslake and the taxation cases, save that the Chief
Justice-relieglon "pr{pcipies"‘rather'than rules to
determineﬂphg‘situs of the tort.

‘The problem with this épproach‘is that it does not
permit;the coutts.to consider the content of the appli-

cable provincial law. Once a legal problem is situated

in a province by virtue of the rule or the principle,

\

there is no restriction on the way in which the provincial

legislature may deal with it.l95 In the instant case,

.Subsecticn 4(2) of Manitoba's Assistance Act is unobhjec-

tionable, but subsection 4(1) is not. Under 4(1) a
defendant can be made liable for..the entire financial
loss resulting from damage -to Manitoba's fisheries even
though he could prove that 99% of the damage was in fact

caused by'éanufacturers within Manitoba.196 Furthermore,

he can be made liable for this loss even‘though his own
act of pdllution_was negligible- and could not have con-
tamtpated a single Manitoba fish.1%’! 1n short, the pro-'
visions of subsection 4(1) permit the government of
Manitoba to iﬁpose tHe entire cost of Manitota's poliu-

tion on an extra~prbvinciai defendant without having to

show that there was any significant connection between

&



101

‘Manitoba's_loss and the defendant's act.

This result is unfair to the defendant, but more .
importantly from a comstitutional point of view, it is

unfair to the provinces in which actual a potential

defendants are situate. Suppose, for exampie, that the

—

Manitoba court found Ipco'liablé ;Rﬁ\Qismissed the action

against Dryden. Under the Act, Ipco's liability would

total more tﬁan two million dollars, a result that would
Erobably put_it.out of business. The resulting loss of
jobs) production and revenues must be born by Saskatchewan.
[ 4
The extent of interference with stkatchewan policy is
poﬁentially very significant. Ipco may have been granted
its licence, for egample, in order tb lure ;;w‘industry
into an economically depressed area of the province; the
plant may have been the site of an experiment in new
technoiogy or a new form pf in%pstrial management which

t
Saskatchewan was anxious to promote. The general(ﬁeter—

rent effect of the Assistance Act must also be considered.
In orﬁer to ensure immunity from liability in Manitoba;
all manufacturers discharging contaminants into wateré.
that flow into Manitoba would have te install virtually
fail-safe pollution devices. This would be costly and
would probably reduce the taxable profits éf the company
énd £he.éapital available for ekﬁansiOn. When the con-

- ® . - N
crete effects of the Assistance Act are considered, the

solution produced by the conflict of law rules or prin-
ciples‘begiﬁé to look unaccéptable fromia constitutional
point-of view,

The pfoblem here is.clear enough. Like all regulatory

»

I
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legislétioﬁ, the Assistante Act is the re u1t of a policy'

dec1510n based on a welghing of competing pyivate interests.
\

The best interest of the fishing industry Aies in puttlng

a complete stop to pollutlon gplle the bést 1nterest of
manufacturers lies in having no pollution controls at all.
Sc long‘és both are situate®in the same province, no one
can constitutionally object-if the ﬁrovinciél legislature
sacrifices the interest of manufacturers to fishermen.

Where these interests are situate in different provinces,

" howeveér, two problems arise. First, under section 92 of.
L

the Constitution Act the legislatures of the concerned
pfovlnces have an equal claim tg make the necessary

policy deciﬁions and, secondly, the best §olution for

each will Be to sacrifice the interest situate "in the
other. 1If one of the competing H&Ferests were situate in
a foreign state, a different problem would arise —- thét
of Canada's ;elations with the- other state.

Given these hard facts, the sold%ion of Mr. Justice
Pigeon appears less eccentYic. Under a federal system
one member.cannot be pe{mitted to transfer the costs of
hard‘policy decisions to'anotﬁer member. This meanssthat
Saskatchewan nnot license its resident ﬁanufacturers to
pollute Manitoba waters and_Manitoba.cannot make Saskat-
chewan manufacturers pay-for pollution that it may not
have cauéed. If any legislature is éompetent to balance
the cdmpet%ng private ;nterest; involved in this case, it’
must be the f;dEral Parliament for thé poilution of inter-

provincial rivers, like the regulation of interprovincial’

pipelines, is a )"truly interprovincial" problem. Pigeon,
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J;, one should notice, does not asseft that every problem

- with extré—territorial dimensions must be dealt with at °
the federal leyel. Therg may'wgli be matters with which
na legislature is cémpetent to deal. Nor does he assert
tﬁat groﬁincial legislatures-l§ck the power qenerall& to
enact legislation respecﬁing the conflict of Taws. The
real weakness of his judgment is that it suggests no

criteria for distinguishing permissible provincial ini-
tiatives from impermissible ones.
]

As confggcts problems go, Dryden-is an easy case.

198

Even on the approach in Ladore v. Bennett or the mini-

199

mum contacts test of International Shoe, subsection

4(1) of the Assistance Act should be inapplicable to

extra-provincial defendants, for it dispenses with the

v

sine gua non of validity -~ a connection of some sort
between the legislating jurisdiction and the activity of
the defendant. A hard case is one in thch the competing
private intereststare not so clearly concentrated in
different provinces or where the transferred costs are
minimal and the advantage to the enacting province is

great. Suppose, for example, that the Assistance Act had

instructed the courts to impose liability in strict pro-
pbrtion to the amount of damage éctually caused by the
défendant; ShouId this revised version of the subsecticn
be allowed? What ifvncarly-all pellutors were situate in
Manitoba buﬁ to make its policy of pﬁllution control
effective Manitoba had tb reach a single extra-provincial
manufacturer 1oéated just- on éhe Ontario side of the

border? Should this relatively modest interference be



\

L 104

-

allowed? It is difficult to predict what the response of

Pigeon J. would be to a 1ess‘over—reaching provincial’

»

enactment.
Although the result in the Dryden case is surely

correct, the case is unsatisfactory because it does
.. L e

little to reduce the ccnfusion in this area. 1In lieu of

-

a single, generally applicable test of validity, the case

' “offers three distinct approaches none of which attracts

a majority of the Court. Nor is the conflict between

the different interpretations of the words "in the
Province” resolyéd: Royal Bank remains the leading case
and its import remains obscure, Pigeon J. relies on it
to exclude the defence of extra—proGEnciaL ligences while
ﬂRitchie J. relies on it in hé&?}ng that this defence

\
agnnot be taken away. Chief Justice Laskin seemg to

pfgfer the interpretation in Ladore v. Bennett,'ﬁﬁi dis-
tiﬁguishes rather than overrules Rozal Bank on the
grounds ;hat it dealt with "promissory undertakings"
whereas Dryden is a case in tort . 200

Matter§ were not greatly-improved by the next casé to
come before:the Court involving this problem. The case

was R. v. Thomas Equipment Ltd.,201 a penal action ,

brought in Alberta for viclation of Alberta's Farm

Implement Act. The defendant in Thomas Equipment was a

manufacturer of farm machinery whose offices and plant

were situate in New Brunswick. It had a contract with
an Alberta retailer, Suburban, under which it supplied
machinery to Suburban for resale in a certain area while

Suburban promised to advertise in that area and to service

(RS



the méchinery it sold. The/final clause of the contract
stipulated that it would be governed by New Brunswick

law. The Farm Implement Act provided that where a con-

tract to sﬁpply farm machinery\was terminated, the-dealer

couid serve notige‘bn tﬁé vendor to repurchase any stock
originally acgquired from the vendor and not disposed of.
A vendor who réceived such notice was obliged by the Act
to repurchase and féilure to do so was an offence
punishable by fine. ‘Subsection 22(12) provideé that the
obligation to repurchase existed "notwithstanding any-

thing in an agreement...between the vendor apd the

‘dealer." The issue gor the Court was whether Thomas

c¢ould be convicted of an offence under this Act, having
regard to the fact that its only connection with ﬁlberta
was its cdntract with Subugban and this was by agreement
of the parties to be governed by New Brunswick law,

The constitutional issue that arises cwpthese facts

is similar to the one in Gray v. Kerslake. However, be-

N 105

cause the »ssue was not pleaded, the majority of the Court

took the position that no constitutional’ question had
been raised. 1In the words of Martland J., "the only

question .., is as to the proper conétruction of the

- hal
statute in respect of the facts of the case.“"o2 Though
not raised on the pleadings, the cpnstituticnal issue

o~

had ncnetheless to be dealt with. The presumpticn that
statutes are nct intended to apply to persons or things

outside’tﬁe territory of the enacting jurisdicticen could
.

not be relied on in this case. Since most suppliers of
\‘. R
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farm machinery are in fact sitqéte outside Alberta, the
Act would have little point if it were not intended to
capture the interprovincial case. Whether it could

validly do so is a constitutional question.

203

Thé‘majorit} in the Alberta Court of Appeal char~

acterizeé the Act as peﬁal legislation and assumed that

it could apply to Thomas only if the offence had been
committed within the province. _This is a well established
rule, but hys application in a case where the'éggg§ reus

of the offence is an omission gives some difficulty:

204

omissions, like rights, are intangibles, The Court did

not remark on this point, but respondéd to it by shifting
attention from the place where the "act" occurred to the
place where .the "attor" was situate. It thus implicitly
assumed that omissions occur in ;qe place where the persoﬁ
guilty of the omission is situate. Then, to determine
where Thomas was situate it applied the common law rule:

a company is situate in a jurisdiction if it carries on
business there. 1In the view of the majority, Thomas- did
.not carry on business iyiﬁlberta:

In my opinion; thiq contract dges no
more than provide that Thomas will

sell goods af determihable prices to.
Suburban, and will not sell to others -
in Northern Alberta, and...it cannot
be said that Thomas is carrying on
business in thée Province of Alberta....

The question as I see it is whether
.the province of Alberta can effectively
legislate so as to make it an offence
for a resident of New Brunswick to fail
to comply with a demand to re-purchase
machinery sold to an Albertan. The

of fence would surely be committed in
New Brunswick when Thomas refused to
make payment. (205)
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To say that the offence was committed in New Brunswick is
s :
"an unfortunate way of putting it perhaps, but the point

is clear enough: since Thomas was not present in Alberta,
it could commit no act or cmission there and so was immune
from Alberta's penal legislation. e
In the Supreme Court .of Canada Mértland, J. reached

a different conclusion. He thought that the contract be-
tween Themas and Suburban could not be regarded as a
simple” sale of goods. The ratio of his judgment, how-
ever, does not debend on the application of situs rules.
He focusses on the purpose and policy of Alberta's legis-
lation-and the crucial question for him was whether the
defendant company came within' the legitimate scope of
*the Act. In holding that it did, he relied on the
following passage from the judgment of Sinclair J.A.
dissenting in the Court below:

As I see it, the Act provides a gode for

the very important business of fuying and

. selling farm machinery in Alberta. If a

manufacturer wants to have his farm imple-

ments sold here he must comply with the

rules of the game, as it were, established

by the legislature of Alberta. (206}

The dissenting judgment in the Supreme Court was
written by Laskin C.J. who responds to this argument in’
the following way:

It is said...that Thomas in having his
= goods sold in Alberta must ‘accept 'the
rules of the game' established by the
Alberta Legislature. This is a one-

sided view because it .ts an equally if
not a more tenable proposition that if

Suburban wishes to buy from Thomas it
must accept New Brunswick law. {207)

v

This touches the heart of the problem: from a constitu-
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tional point of view, Alberta can have no better claim -

to régulate the relation between Suburban and Thomas than

New Brunswick has. To break the apparent deadlock Laskin
C.J. again goes to the situs rules of private_inter—
national law:

So far as the recorgd shows, the contract
between Thomas and Suburban was a New
Brunswick contract, and its locus there
is emphasized by the provision therein
that the contract and the rights and
obligations of the parties were to be

' determined according to the laws of New
Brunswick.... '

How then does the termination in New Va
Brunswick of a contract made in New
Brunswick which, by its terms is
‘governed by New Brunswick law, give
Suburban any claim to apply unila-
terally against Thomas a statutory )
advantage to Suburban based on Alberta
law? . (208) .

-~

Some of the difficulties with this approach have already

been suggested. Thomas Equipment exposes still others.

Whereas the majority in the Court below thought that the
impugned provisions were penal in character and So applied
"a rule to determiﬁe the situs of the offence, Laskin c.dJ.
sees this as a proélem in contracté and applies a dif-
ferent rule. Such.conflicts in characterization are
common in private international law cases and often
raffect the final result. More seriousiy{ sdme sitqs
rules allow the parties thémsel;es toraetermine the final
result.‘ Laskin:-C.J. suggests that New Brunswick's claim
to govern the relation between Thomas and Suburban is
"more tenable" because the contract was made in ﬁew

Brunswick. Given existing situs rules, it was possible

for Thomas to ensure this result throughﬁthe conduct of
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its negotiations; i£ may havé done so for the specific
purposé'of ;voiding Alberta's law. At best th; result
was fortuitous. Surely the resolution of the constitu-
tional issues here should not be left to chance or the
privaté prefergnce of the parties.

This is just o;é of many problems associated with
reliance on the common law rules. As a method ofrpesol-
ving coﬂflict’of law diéputes, the common. law system.hasa
proved inadequate. Adoéted into constitutional law, it
scarcely does better. Situs rules may assign_issues to
jurisdictions in a blind and even-handed way, but the
result is éptho be both toco generbus and too hard. It
is too generous because once an issue is assigned to a
province, that brovince is free to impose whatever solu-
tion it likes regardless of the effects on otherss It

is too hard because once assigned, the issue is removed

from the reach of all other provinces regardless of the

-

legitimacy and importance of their interests in that issue.
5. A Recommended Approach

-What, then, are the courts to do? Should they adopt
. ?
a test of validity like the one set out in International

Shoe?zp9

With its judgment in the Thomas Equipment case, .

the Supreme Court of Canada appears to be leaning in that
difection. It comments on the economic benefits which the
defendant derived fro& Alberta by capturing a share of its
market and it notes the importance to Alberta of the

husiness of selling farﬁ machinery. The possible
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importance of this bﬁsiness £o New Bfunswick is not,g'
ma%érfél'conéideration.r This reasoninglsggtains tﬁé.seeds‘
©f a minimum contacts test which could be developed Qore
fully in subseqﬁent decisions of the Court. This wbuld
bring'Canada intd the twentieth ceﬁtury and would free

the case law from the confusions and inadequacies of

. v
Royal Bank A

At first glancé, this appears to be an attractive
sclution. The liberal approach to territorial restric-
tions has been adopted in both Australia and the United
States and the experience of other federations ought to
be persuasive. More 1mportantly, the strict 1nterpreta-‘
tion of Rozal Bank has proved unduly repressive and
dlfflcul; to apply. It requires the courts to formulate
or adopt a comp}ete‘set of'situs rﬁles capable of assign~
ing property and civil rights injén; province only at a
given time, The existing set of fules‘is far- from
satisfactory, but even if this prpblem were overcoﬁe the
strict interpretation would remain unacceptaﬁ&e because
it is'too blﬁnt 2 tool for controlling provincial initia-
tives, It is unable to discriminate between legislation
that officiopsly meddles in extra-provinciaaréffairs and
legislation that deals wi'th provincial matters but has
some;minor or inadvertent extra-probincial effect.

While the inadequacy of the approach in Royal Bank
may be concedéd, it does not follow Fhat a minimum con- .
tacts test must or should be adopted in its stead. When
one remembers the purpose for which words of territorial

limitation were introduced into section 92 of the
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Constitution Acf, this test appears to miss the mark.

The\point of the limitation, we have seen, is to ensure

that no one province can assert jurisdiction over pgr-

sons or things outside that province on the grounds Co

»

‘merely that it has an interest in doing so. Yet nothing

-

. further is_reqﬁired uﬁﬁexmg minimum contacts test. “

It iz true that this' test has worked reasonably welr**;ff
in the .United States, but American constitutional law
differs from Canadian law in several important respects.
In the first place, the American test‘is grounded in.the'
due process clause of the American Constitution. "This
clause is concerned with tﬁe relations between govern: 43

ments and individuals rather than the relations of govern-

ments inter se and it naturally lends itself to a test which -

- focusses on the conflict between the forum state and the

defendant rather than on competition among states for
jurisdiction. Under the ﬁinimum contacts test judicial
assessment of the forum's claim to jurisdiction occurs
in a vachum, apart from any consideration of‘the in-
terests of other states. Furthermore, as the.law has
developed, the nature of the interest neéessary to jus-
tify the'appliéqtibn of forum law has become ever more

)
rninimal.“lo

In the résultf the principles of territorial
sdvereignty have all but‘disappeared. This result is-
tolerable in the Unitéd States because the other part of
the due précess teé?h concerninglﬁairness to individuals,
provides an additional'source of control. Al{hough the

forum may have a minimal jinterest in the subject of the

dispute, it will be denied jurisdiction if in the
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";f,fffﬂll to be sub;ect to 1ts laws.

clause of its: cwn, butalt is not clear that SECthn 7 of

.\
Y

Canada s Charter is capable of playlng a similar role.
. . -
It prov1des.,

BN : . [}
. - Everyone has the right to life, liberty
‘ and securitycof thg person and the right .
. . -~ not to be deé&gzigﬁthereof exckpt in
. accordange with tife pr1nc1p}es of funda-
. - : menta?a?aktige. N .

Canadian courts may find that applylng the law of a pro-
vince to a person who.has no significant connection with
that province vielates_the principles oflfundamental
justice. Indeed, any other result would se very sur-
prising. However, unlike the due process:clause of the
American constitution} section 7 oﬁ(the'Chaéﬁer does not
'refer to property. . The guaranteed rights are @the right
to life, liberty and security of the person.” If a per-
son is threatened with imprisonment for failure to comply
ﬂith a law, secfion-? clearly applies. Where the threat
C"',""------takes,the form of eome purely economic disadvantage, its

- -

. . . . AN \ . )
application is more doubtful.  The imposition of a fine-

or liability in tort might be thought to deprive a person

. e ~
of the "liberty" to ae®~~Economic loss qtii/threatens
sthe livelihood of a person might come within the ambit of

"life! or "security of the person".  Given the deliberate

- . . . - s .
omission of property rights from the section, however,

-

the courts may well prefer a more restrictive construction.

. \‘\\ Apart from the due process clause there are other cen-

qtltutlonal checks on state overreaching in the United

Canada now has a Charter of nghts ‘and a: due proceSs x

-
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:Stetes that are-net“aVaiIable in Canada. »As‘interpreted_

by the Supreme Court of _the Unlted States, the Amerlcan

-

'commerc clause puts much greater llmlts on the power

American courts may also rely on the privileges and im-

h .
‘munities clause to strike legislatien that deals unfairly -~

- with non-residents. 213 nunder the suprémacy clause, - oo
]

,treaties congluded by the federal rauthorities. are deemed

to form par{ of the "Law of the Land" and have the same
status and effect as duly enacted federal lawg ZL? “This

neane‘that treaties overrlde any 1ncon51stent state law
4

- -3

. to the_ extent of the lncon51stency.. As the number of
treaties respecting private ;aw matters 1ncreases, this
. power will Significantly curtail the.freedom of Etates : \\
7 oto offer thelr own solutlons)to ch01ce of law problems
Flnaily, state conflicts "law. is liable to be dlsplaced j
by federal common law in a variety of c1rcumstances- (\k.‘
where the subject of the dlSpute is a federal transaetlon,
where federal rights are invclved or where the area in;
-queetion is subject . %c¢ federal control. 215 Federal
- common law will apply in these circumstances whenever the
need for uniformity of results across the coudtry cut-
.weighs the need for uniformity within the\;tate.&

In the absence of comparable centrols in Canada, a
minimum contacts test could-prove unduly generous to the
provinqes. It must be remembered that 2 generous reading

H\; of preovincial powers in this area‘ié not necessarily an
advantage ‘to the provincee,‘for in this area the provinces

.

. - - . ~—~
- . .
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exérciSé their powers not at the expense of the fedérai
Parliament butrat the expeqse‘of ohe anqﬁher. |
Notw%thstandiné the range of‘constitutional‘controls
available in £he Uﬁited States, thére are signs that
American courts are béginning to fiﬁd the minimun con-
tacts test as traditienally applied an unsatisfactory
method of resolving interstaté conflicts., The seeds of
this'dissatisfaction éré'found in several cases dealing
with judicial jurisdiction and the service‘of process on

defendants not present in ‘the forum state. In Jonnet v.

"
Dollar Savings Bank,“16 decided in 1976, Mr. Justice

Gibbons wrote an opinion in which he returned to nine;
teenth century case law in order to recapture the values
which the ana1y51s of state interests was. originally in-
tended to serve. Glbbons, J. discovered that "the concern
prlor to the adoption of the fourteenth amendment was not
fairness, but soverelgnty n217 If a Plaintiff could be
authorized to serve process on a defendant in a jurisdic-
tion othe; than the forum, "the sovereignty’of that other
jurisdiction would be‘offended."218 In én effort to re-
assert thfs_original'concern with the relationship of
states inter se, Mr. Justice Green formulates the. tést K
for valid jurisdiction in the following way: "Ultimatelyf
the Exercise of raw judicial éower must stand on twin

legs.;.i) respect for federal system values and 2) fairness

219

to the parties."“ The wording does not differ greatly

from what is found ‘in Internatlonal Shoe,220 but the

empha51s has changed

The importance of respect for "federal system values"

S

r
ks
i

V .
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R " 1
is emphasized by'the Supreme Co?rt bf the United States

in another recent case on judicial jurisdiction, World-

221 4ecided in 1980.

The plaintiff in ‘this case had purchased a car from the

1

defendant dealer in New York. Later, while driving

through Oklahoma, he was struck from behind and'injured -

when his car caught fire. Alleging the fire was caused by
a defect in the car's construction, the plaintiff brought
a“products liability action in Oklahoma. Both the Dis-*

trict and Supreme Courts of Oklahoma applied the minimum

contacts test and found that the defendant's relation to

that state was sufficient 'to sustain the’jurisdiction of

its courts. The Supreme Court of the United States

reversed. Speaking for the majority, Mr. Justice White

reviewed the case law since International Shoe and signi=-
ficantly rein;erpreted it.
[W]le have never accepted the prepesition

that state lines are irrelevant’ for juris-
dictional purposes, nor could we and remain

e faithful to the principles of-interstate

federalism embodied in the Constitution. -
The economic interdependence of the States
was foreseen and desired by the Framers.

In the Commerce Clause, they provided that
the Nation was to be a common market...in
which the States are debarred from acting.
as separable economic entities....But the
Framers also intended that the States retain
many essential attributes of sovereignty....
The sovereignty of each State, in turn, im-
plied a limitation on the sovereignty of all
‘of its sister States -- a limitation express
or implicit in both the original scheme of
the Constitution and the Fourteenth Amendment.

Hence, even while abandoning the shibboleth
that '[tlhe authority of every tribunal is
necessarily restricted by the territorial
limits of the State in which it is established,’
; Pennovyer v. Neff, ...we emphasized that the
., -~ reasonableness of asserting jurisdicticn over




. curring opinion in which he detached the values of
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the défendant must be assessed 'in the

context of our federal system of govern—
ment,' Internatidnal Shoe Co. v. Washington.

" Thus, ...even if the ' forum State has a strong
interest in applying its law to the controversy;
even if the forum State is the most convenient
location for litigaticn, the Due Process Clause,

, acting as an instrument of interstate federal-
ism, may sometimes act to divest the State of
its power to render a valid judgment, (222)

The minimum contacts test thus performs "two related, but

distinguishable fgnctioné. It protects the defendant

against the burdens of litigating in a distant or incon-

venient forum. And it acts to ensure that thé States...

do not reach out beyond the limits imposed on them by
' 223

their status as coequal sovereigns‘in a federal system."
This approach effectively revitalizes the values implicit
in the nineteenth century doctrine of tegritbrial sover-
eignty. When these values were brought to bear on the
facts in the case, the Court fcound the defendant's relation
to Oklahoma too’ tenuous to sustain jurisdiction. This was
50 even though Oklahoma was the most conveniént forum and

the defendant was a large dealer who could réasonably

expect that its cars would be dispersed throughout the

United States.

The implications of the new focus are.especially in-.
teres;ing in the area of choice.of law. In.a subseguent
Supreme Court decision,224 this time involv%ng legisla-
tive jurisdictaon, Mr. Justice Stevens wrcte a con-

territorial sovereignty from the due process clause,

attached them to the full faith and credit clause and
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then relied on the latter to introduce a new approach
for testinéJthe valid reach of state law. Stevens J.

‘begins by asserting -that.in his view, two separate -

+

questions Must be answered.

First, dges the Full -Faith and Credit
Clause require Minnesota, the forum

. State, 40 apply Wisconsin law? Second,.
"does th€ Due Process Clause of the
Fourteenth Amendment prevent Minnesota
from applying its own law? The first
inquiry implicates the federal interest
in ensuring that Minnesota respect the
sovereignty of the Xtate of Wisconsin;
the second implicafks the litigants'
interests in a fair adjudication of
their rights. (225)

In considering what is required of the forum state under
the full faith and credit clause, Mr. Justice Stevéns

first notes the purpose of tHat clause:

¢ F
The Full Faith and Credit-Clause is one
of several provisiocns in the Federal
Constitution designed to transform the
several States from independent sover-
eignties into a single, unified Nation
.«..The Full Faith and Credit Clause
implements this design by directing
that.a State, when acting as the forum
for litigation having multi-state aspects
or implications, respect the legitimate
interests of other States and avoid
infringement upon their sovereignty. (226)

He then addresses the fundamenta} difficulty, that of
resolving the conflict when both.the forum and another
state have a legitimate interest in a dispute. His
solution is the following: "inbmy opinion, the Clause
should not invalidate a state court's choice of forum
law unless that choice threatens the federal interest in
national unity by unjustifiably infringiné upon the

wedl

. legitimate interests of another State.

s 3 B ! > . ’
This test is not very precise and it raises a new
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dilemma. How are the courts to determine when the choice °

of forum law funjustifiably infringes“-;he'interest of
..énother state? Mr. Jus't"ice Stevens'dans;rer to £his
quéstion is disappointing. He suggé;ts‘that full faith
and credit does not require the application of foreign

law whenever the cther state has é legitimaﬁe interest in
the dispute, that "the forum state is also a sovereign

in its own right" and thefefore may "in appropriate cases
'...attach'parampunt importance t¢ its own legitimate in-
terésts."228 For example, a state needn't apply the law
of anotherlstate in violation of its own public policy.zj
In reasoning thus, Stevens J. comes close to reiptroducing
the traditional min;mum state interest test through the
back door. His approach is nonetheless inndvative and
goces far toward. putting the resolution of interstate cbn—
flicts on a sound footing. First of all, it focusses on
the relation of states to one anothér rather than the
relation of individuals to states. Secondi&, it reflects
the purpose of having territorial limitations in fhe first
place‘—— to ensure that states respect the "sovereignty"
ofiotﬁer states. This consideration suggests that the
attention of the courts in a case of conélict should
properly focus not on the interests of the forum or enac-
ting state, but En those of the states interféred with.
Finally, it directs the courts tc consult constitutional,
not priﬁate international law values in resclving the
constitutional dispute. 'In the instant case, for example,

Stevens J.‘foﬁnd that "the Minnesota courts' decision to

apply Minnesota law was plainly unsound as a matter of

o
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nocrmal conflicts 1aw,'“30

but this did nct determine the
constitutional issue, which Stevens J. ultimately resclved ‘
in favour of Minnesota.
It is submitted that the insights cf Mr. Justice <
Stevens cculd be applied tc good purpcse in Canada. Once
the appropriate ccnstitutional values are reccgnized anﬁ .. -
the ccﬁstituticnal3issue is detached from the context of
conflicts law, it should be possible for the ccurts t&
redefine the nction ¢f a "state interest" in a mcre
manageablie way. Not every interest identified by con-
fliets scholars 'is necessarily relevant from a ccnstitu- -
ticnal péint ¢f view. In a lcose sense states are
legitimately "interested" in whatever happens tc their
residents cr domiciliaries at home cor abroad and in every
event cccurring anywhere whése'effects are felt within )
the state. This sense of interest is tco'broad‘to be
used in resclving conflicts. It is because the legiti-
mate interests cf states are so wide ranging that con-
flicts arise in the first place. This sense of "interest",.
is alsc highly abstract. Quebec is thecretically in- ’
terested if its resident Q fails toc receive money cwed
him by O because Ontaric law is applied in an action to
enfcrce a contract. The actual interest of Quebec may be .
--..\| ‘.
tested by the response of the government if O wrote a
letter of'compla%nt to his legislative renresentative.
For the'purpose of testing the competence of a proc-
vince tec enact legislation, including choice of law :
-

. rules, the brocad and abstract sense ¢f interest is

apprepriate: a province may validly legislate with



L]

-~ o 120

respect- to a matter if it has a "legitimate interest,"

that is, if the'mattef has a significaﬁt felation to the
prévince begaﬁse it invclves residents of the province
or events whose imp;gt is felt within the province. .For
the purpose af determining whether that legislation un-
justifiably interferes with the soGereigﬁty of anothér
s ince, however,'a narrower and more cocncrete sense of
interest ié Wantéqf ; .

kIn defining‘an interest iﬁ the latter sense, the
courts must distinguish the private interests cf indi-
viduals from the public interest cf the prcvince in wh{C;
they reside. As analysis of the Dryden case shows, a )
province may have a public interest in the welfare of
particular individuals in the proviﬁce,_but this cccurs
only if these individuals happen to figure in a concrete,
expressly formulated policy of the government or_beéause
prejudice to these individuals créates governmental j;_'
costs which the province would not otherwise have to
bear. Where the public interest of the province is not
engaged, because the ccsts of the_impugned legislaticn
are entirely absorbed by the privaté litigants for
example, the sovereignty .of the province is not inter- ,
Mfered wifh.‘ In such a case, the.dispute.is between the
legisléting prgvince and therprivaﬁe ihdividuals and
whatever limits exiét on the apblicaﬁion cf otherwiée

valid legislation should flcw from the Charter of Rights,

not the words "in the Province, ¥ ™
The controlling ccnsideration in international cases °

should be scmewhat different. It was 'suggested in
[}
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chapter one that the pr1nc1ples of territorial soverelgnty
»

were embodled in the Constituticn Act in order to allocate

jurisdiction among the several provinces in the areas
assigned to thém by section:;92. The question of the
relatlons between the provinces and a forergn country,

hcowever, 3 governed by the cocmmon law rule of colonial

. -« )
extra-territorial incompetence. The purpose of this

rule, we have seen, was to prevent colonies from inter-

-

fering in e international relations of the Imperial

——

goverriment. This suggests that otherwise valid provin-

cial legislation should not be found ultra vires or

inoperative under the common law rule unless it inter-

feres with Canada's relations with a particular foreign
power or Canada's position in the international community.
In the lighf‘of these considerations, the following

two part test of validity ds suggested:
(1) A provincial enactment under subsection 92(13)

) is ultra vires, or incperative with respect to
a class of cases, if there is no significant
territorial connection between the enacting
province 4nd the matter dealt with. This
initially treats the words "in the Province" .
as a limit pn the subject matter of legisla- *4.
tion ratheﬂpthan its effects and it invites '
an analysis similar to that undertaken by
American courts in applying the minimum con-
‘tacts test of International Shoe: the '
province must have a "lggitimate interest"”

in the matter in the hxbad sense explained
above. ‘

(2} A provincial enactment that is valid, under

the first test is n netheless ultra v1res,
or inoperative with respect to a class of .
cases, if it interferes in a significant way
with the public interest of another prcvince
or with the international policies of Canada.
The public interest of a province is inter-
fered with if the impugned legislation

- effects a significant transfer of costs -
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to that province or significantly

affects a concrete governmental policy

of that province. The international
policies of Canada are interfered with

if the impugned legislation jeopardizes-
Canada's relations with a foreign nation

cr the community of nations. The burden
of proof is cn the defendant to demonstrate
these impermissible effects as a matter of
fact rather than mere abstract possibility.

This test puts a heavy burden on the courts, but not an

insurmountahle one. The court is not required to weigh

the competing interests of the provinces and pick out the

cne with the best claim to jurisdicticn. Under the first

part of the test; the court looks to the legitimate in- «

terests of the-legislating province alone. Under the

seccnd part, it looks to the public interests of the

affected province alone. At this point, it must make two-

determinations: (1) whether the affected province can

make out a public interest in the matter and (2) whether

the enactment interferes with this interest in a "signi-

ficant"

way. Since the issue here is constitutional

validity, the practical burden of proving the facts

should fall on the Attorney General of the affected pro-

vince, who is in the best position to substantiate the

existence of a public interest and the degree of inter-

ference entailed by the impugned legislation.

231 The task

reserved to the courts is the difficult one of judging

degrees of significance. To aid in this judgment, the

follewing rules of thumb are suggested.

(a)

a de minimus

v

‘rule:

Where one of
regulated by
centrated in

the competing private interests
the impugned legislation is con- -
the enacting province and the

other is widely dispersed so that the effects
of the enactment are spread throughout a



123

number of jurisdictions, ‘the inter- .
ference is justified. ’ .

(b) a.fraude d loi rule:

Where a private litigagt carries on
adtivity ‘in a province from which he
derives material benefits and the
litigant has attempted to remain
outside the province in order to
avoid legislation otherwise appli-
cable to that activity, interference
1s justified. :

(c) an accepfance cf risk rule:

Where it was possible for a private
litigant to have avoided the pre-
judicial effects of the impugned
legislation, but by failing to do so

he created costs for the affected
province, the interference is justified.

‘What does not justify interference, it should be noted,

is the fact that interference is necessary if the enac-

.ting province is to achieve an important policy of its

own.” In a case like Dryden, where the impugned legisla-

-tion significantly interfered with the public interests

of neighpouring provinces, no degree cf interest on
Manitoba's part cculd justify this effect.
;/,Einaliy, a wocrd must be said on the role of the

federal Parliament in truly interprcvincial disputes.

Not every dispute between provinces necessarily or

properlj‘belongs to the federal Parliament under its

+ -~
residual péwers in section 91. As Pigeon J. suggests,
disputes involving matters that are "like" interprovin-
éial.marketrng or interprovincial borks may well require
a federal solution. Thé‘special»feature of these

matters is that they are not local in any ordinary sense

of the term; that is, they are not confined tc a single

province or group of provinces but-are of concern to the

Y S
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nation as a whole. The dispute in Dryden comes within ~

".this category. The dispute in the Ottawa Valley énd_"

» . i - . . .
Beauharnois cases, on the other hand, does not. No

4
+

‘national interest,is'engaged by cont:aCts’méde between
Ontaric's Hydro;Electric Commission and a hangful of
Quebec companieé,7_?he_matter‘is\of éoncern_to.OQﬁariot
Aané Quebec alone: Such matters, it is submitted,'mqst .
.bg left to the interested_provinces to resolve through
negotiation. If negotiatioﬁ fails, tﬂere is alfeady;é‘

mechanism in place under which the dispute may be sub-

4

mitted to the Federal Court for reSqution.232 - . .
. _ _ !

Under the approach recommended here both Royal Bank233’

34 were wrongly decided and would

and Gray v. Kerslake2
have been wrongly decided even if the extra-provincial
effects had occurred in another province rather than a

foreign state. Gray v. Kerslake is a particularly easy

-

case. The impugﬁed sectioﬁs of Oﬁfério;s Insurance Act
dealt'With contracts made by Ontario residents. There

was thus a significant territorial connection between

the matter in question and the province. As for the

second part of the test, the.Attornéy General of Canada ‘
would have great difficulty.gonvincing a cburt that the
applicatioq of Ontario's law to the contract in quéétion

jeopa;d"zed Canada's relations with the United States.
Had tﬁé insurange company been situate in Quebec rather
than New Ybrk, the result would not be different.
Ontario's law transferred no éosts.and Quebec's government

could hardly <laim to have a policy respecting the manner

" in which Ontario residents disposed of the benefits under

-
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-Eheir'insurance'éblicies, "Even if one of the potential

“bénefiéiaries had been a resident- of Quebec, soO tbét the -

loss of insurance benefits put a burden on Quebec's

“

welfare facilities, for example, the de minimus rule’

.~ would apply. To the extent potential beneficiaries of

Oqtafio residents are not themselves residents of
Ontario,'they would be dispersed in random fashion
thfoughout many'jurisdictions.

A similar analysis applfes to the Roz;l.Bank éase.
‘Alberta'’s interest iN the financing and construction of
.a railroad in the province is obvious and the extra-
provincial effects of its legislation were not likely to

have -either international or interprovincial repercus-
) k]

sions. The legislation entailed no transfer of costs

-nor did ;t interfere with the public poligy of another

jurisdiction. Its concrete effects, if any, would likely

be absorbed by the private individuals involved.

The Ottawa Valley and Beauharnois cases,235 on the

other hand, would be upheld on the .approach recammended
here. Quebec clearly.héd a public interest in the
aevélopmenh‘of the hydro resources in gquesticn and
Ontaric's legislation interfered with this”interest in a

significant way. As for the Thomas Equipment23-6 case, it

is difficult to say whether Alberta's legislaticn was
P

valid without knowing more of the facts, .in particular

' : T e

the state of Alberta's market at the relevant times and

the importance of Thomas' operations in New Brunswick.

Suppose, for example, that at all relevant times the.

-

market focr farm machinery in Alberta was stable. Suppose

125

—
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| further that the suppiiers of .farm machlnery in Alberta
' ;_were not concentrated in New Brunswick but were dlspersed‘
‘throughout a number of Canadian and foreign - jurlsdlctlons
-and that Thomas was not the object of qurlal con51dera-

' tlon by the New Brunsw1ck government. On these facts,

the legislation should be both vaiid and applicable to

Thomas. Although the effect of the legislation is to

' transfer certain risks from Alberta dealers to extra-

prov1nc1al suppllers, the costs belng transferred’ are

relatlvely low and could be recovered by a revised pricing

. pPolicy which would shift the cost back fo Albertm or dis-

tribute it throughout a number of markets. Since¢/ Al-

berta's legislation applies to all extra;progincial

manufacturers doing business in Alberta, Thomas would not

suffer a competitive disadvantage. 1In’the absence of

significant pPrejudice to Thomas, na public interest of
New Brunswick is engaged. Suppoae, on the other hand,
that'Alberta'enacted its legislation in’responsé to a
snooen‘collapse in its market and that Thomas had con-
tracts with some dozen dealers in Alberta. On these..
facts the costs transferred ‘to Thomaslare 51gn1f1cant 3
and could threaten its economic pasition in a serious way.
This in turn could threaten the interest of Neﬁ’g;GhSW1ck
in jobs, tax .revenues and the llke:_-aﬁ‘these facts,

Alberta 5 leglslatlon would llkely be ultra vires or at.

least inapplicable to Thomas. Suppose finally that when

Alberta enacted its legislation the market was stable but

. . s
the action against Thomas was taken after a sudden .

collapse. This is a harder case, but since it was

#
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' possible for Thomas tc have avoided the prejudice by
éorrectly'pfedieﬁihg the market and reducing its stock
in Alberta, 1ts fallure tc do so should not be grounds
for holdlng the Alberta 1eglslatrtn 1noperat1ve- the

acceptance of risk rule should apply here.

Conclusion

These examples should. suffice Eo illustrate the basic
approach contemplated here. The court is to focus on
fairness to the competing provinces ratﬂer‘ﬁhan fairness _,
to the individual litigants in the dispute. Whe}e a
given provincial initiative does not unjustifiably inter-
fere with the public interest of another province, it
should be upheld if there is a significant territorial
_ connectlon\between the enactlng prov1nce and the matter
of the dlspute © Individual litigants must look to the
Charter for protection from unfaiy applications of other-

-

‘wise valid provincial law.
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Chapter 4. -Constituticnal Restrictions on Judicial -

Jurisdiction and the Recognition of
Foreign Judgments

The power'to enact legislation respecting thé juris—
diction of the superior courts of Canada and the recogni-
tion cf foreign judgments appears to be an auxiliary cne:
insofar as the'éubject matter in gquestion ﬁomes within
the ambit of some other heédigé of section 92, the pfo:
vinces may deal with it under subsection 92(145; in
matters such as bankruptgy or divorce, however, the

federal Parliament is comp nt.237

Within the areas
assigned to the provinces, jurisdiction~is'further
limited by tﬁe rule of coloWial extra-territorial inccm-
petence and the words "in the Province" éppearing in
92(14). 1In this-chapter, the interpretatiop\of these
territorial limitations bf the courts will besexamined
and assessed. The-chief auyestion for consideration is
the extent to which provincial legislatures may change
the ccmmon law rules derived from the doctrine of terri-
torial sovereignty.

The basic commoh law rules respecting jurisdicéion are

laid cut in a frequently cited passage from the judgment

of the Privy Council in Singh v. The Rajah of Faridkote:

[Tlhe general rule [is] that the plaintiff

must sue in the Court to which the defendant

is subject at the time of suit....All juris-
diction is properly territorial....Territorial
jurisdiction attaches...upon all persons either
permanently or temporarily resident within the
territory while they are within it; but it does
not follow them after they have withdrawn from
it....It exists always as to land within the
territory, and it may be exercised over move-
ables within the territory; and in questions

of status -or succession governed by domicil,
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(sic) it may exist as to persons who were
domiciled, ‘or who when living were domiciled,
within the territory. (238) e
. o L
Concerning the recognition of foreign judgments, the

?rivy.éouncil exblains:

-

In a personal action...a decree pronounced in
absentem by a foreign Court, to the jurisdic-
tion of which the defendant has nct in any way
submitted himself, is by internatieonal law an
absolute nullity. He is under no obligation
of any kind to obey it; and it must be re-
garded as a mere nullity by the Courts of
every nation. ({239)

As the Board notes, "These are doctrines laid down by all

n240 It is -

the leading authorities on international law.
clear from this account that the same territorial prin-
ciple underlies both the jurisdiction of the courts and

the recognition of foreign judgments: at ccmmon law a

+ judgment fcunded on in'gersonam proceedings is not valid

unless the defendant was served with originating process

within the territory of the forum or voluntarily submitted

to the jurisdiction of the court.241

.

1. Proyinéial Legislation Respecting the Jurisdiction
of the Courts. ’

In the years since Confederation the provinces have

enacted a number of statutes providing for the reciprocal

, .
recognition of foreign judgments in certain areas.zq_2

These enactments uniformly respect the territorial prin-

ciple, They offer judgment creditbrS‘a streamlined proc-

‘cedure, but they do not relax the basic réquirgment'for

recognition rehearsed .abcve, Provincial‘législqtion
establishing the conditions for asserting in Eersoham

jurisdicticn, on the other hand, has been far less

A
1

—_
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restrained. In every fgrovince the- cbmpn -law recjuirement
has been relaied to a degree and in some it has virtually

disappeared.. Under Nova.Sgotiafs rules, for example,

- originating process may be served on any person in Canada’

or the United States and with leave of the court on any

person anywhere.243 !
\

Nova Scotia's rule is the culmination of a trend that
' 2

44

v .
began with a British statute enacted in 1852. This

\ .
statute permitted service ex juris on persons residing

out- of the jurisdiction provided ;he-cause of action afosg
within the jurisdidtion or concerned the_breaéh‘of a cch-
tract made there. Although British courts have never
doubted the competence of Parliament to enact such législa-
tiof, éhey have frequently ﬁoted its incompatibility with
the doctrine of territorial sovereignty. Ehe folléwfng

9 .

comment of Scott L.J. in George Munro v. American Cyanamid

Ltd. is typical: “Sefvice out of the}jUrisdiction at the
instance of our court is necessarily prima facie an inter-
ference witﬁ the exclusive jurisdiction of ?he sovereigﬁty
of the foreign country where service is to be effected."245
This, consideration has been relied on by British courts to
justify a strict construction of service ex juris }ules.-
{n the United States, uﬂder the rule in Pehneyer v.
§g£§,246 Zervice ex juris in any circumstanées w;s con-
sidered-inconstitutiocnal. Alghoughvth}s restriction was
greatly relaxed unéer the minimum contacés test ofxinter-

247

-naticnal Shoe, the recent judgment of the Supreme Court

in World-wide Volkswagen248 suggests that American ccurts

will be more exacting in the future. Under the new version

4
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of the minimum contacts test, .which emphasizes the rcle-

of the due process clause as an "instrument of interstate

federalism, " a state may nat assert jurisdiction over a

defendant unless "the defendant's conduc; and connections

with the forum State are such that he should reascnably ‘.

245 Once again,

anticipate being hauled intoc court there.”
‘this word%ﬁq does notrdiffer siénificantiy trom pfeviOps
formulations of the.test. The importance of the Volks-
wageh'case lies in the announcement of a new judicial
_att%tude based on the rediscovery of old values.

In Canada the case law'reséecting jgdicial jurisdic-
tion betrays many of the weaknesses noﬁed in connection #
with the cases under subséction 92(13). The number of
rélevant jquments is sméll‘and few address the‘consti-
tutional issue. Although there are certain areas within
which £he qourts-of the provinces régularly refuse juris-
dfction on territorial grounds, these cases are decided
on the basis of common.law rather than cecnstitutional law
rules.250 Even where a provincial statute pqrports to
eﬁpand jurisdiction beyond the comm?n\lgw limits’, the

\

courts rely on principles of cénstrdgtion rather than

N

cogétituticnal law. to aveoid the extra-territorial effect.25l

There are also inconsistencies in the pése law under
92(14). ©On the one hand, the ccurts have held asfa\sftter
of constifutional_law that judicial orders may not be
issued to persons who are not present within the issuing

by

province. Thus it was ultra vires for an Ontario court

to direct a writ of habeas corpus ad testificandum to a

252

person situate in Quebec and it was ultra vires for a.
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Quebec court to i55ueie warrant of arrest under a pro- _
vincial statute to a person situate in British Columbial2§3
The courts have also ruled that where the judqment cf a
provincial court 1s founded on service ex ]urls‘ 1t

P

- cannot be recognlzed by the courts of other Canadlan pro-—
v1nces.254 Yet desplte these acknowledgements of the
constltutlonal 11m1tatlons on prov1nc1ally authorized
jurisdiction, challenges to the validity of provincial
service ex juris rules have.been.rafe aed unsuccessful;'
Two diqtinct justifications have been offered‘for the
prov1nc1al rules, one by Ontarlo s Court of Appeal in

2535

Standard Constructlon Co. v. Wallberg, the other by

Nova Scotia's appeal court in Stairs v. Allan.256 In the

Wallberg case, the action was taken in Ontario and the
defendant wae-served with a writ of summons in Mont;eal.
This was done on the basis of an Ohtario rule which per-
mitted service ex juris with leave where the plaintiff's
action was in contract and the defendant had assets. in
‘Ontario valued at $200 or more. The defendant challenged
the validity of this ;ule. The Court responded as follows:

Whether the service can be made out of
"Ontario is a question which, for Ontario
Courts, must be determined by the statutes
and statutory Rules in force here....A
foreign Court will, no doubt, regard a
judgment obtained against a non-resident
as entitled to nc extra-territorial recog-
nition....

But the validity of the judgment in the
country of the forum by which it is pro-
nounced is expressly recognized....

It was arqued that the English cases could
not be applied in Ontario, because, while

the Imperial Parliament has plenary juris-
diction, the Legislature of Ontario cannot
make laws having any extra-territorial effect.

\
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The anéwér is obvious: the provision.has

no extra-territorial effect.  The Courts

of Ontario can only authorise the taking

in execution of the defendant's assets

within the Province, and the enforcding of

civil rights is undoubtedly within the

ambit of provincial jurisdiction. (257)
;n'contrast to American lanAWhiCh requires that full

..faith and credit be given to the judgments cof sister
states, the.recognition rule prevailing in Canada ensures
that 'any judgment of a provinciél court founded on sérvice
“ex juris is not recognized outside the rendering province.
Does it follow that such a judgment has no extra-terri-
torial effect? 7
The Court is able tco conclude as it does in Wallberg

only by ignoring the full legal effect of rendering an
in personam judgment., Such a judgment creates a civil
right in the judgment creditor and it egually imposeé an
obligation on the judgment debtor. If proviﬁcial legis?
latures may»not destroy the rights of persons outside the
province, it is hard to see how prdvincial courts may
impose obligations on such persons: the.one is simply the
obverse of the other. The key question, of gourse, is
when is a person cutside the province for this purpose.
Traditionally provincial rules authorizing service ex
juris fequired a connection of some sort between the pro-
;ince, the dispute and the defendant. Service was allowed
where the defendant had committed a tort in the province}

for example, or breached a contract there or had a pro-
perty interest 'in provincial land. It is possible to,
interpret the territorial limitations on provincial juris-

diction in a wayfthat will uphold such rules. This was

N as s st P T L
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the strategy adopted in International Shoe._ However,

the_Wallberﬁ court does not adopt thisﬁgpproach.’ it
suggésts that the effects of Ontario's judgment will be
confined to the province because the assets to be taken

in exécution of that judgment are situate there. This

reasonlng 1gnores the obv;ous dlfference'between ren-

derlng a Judgment and executlng one. Under the terrltor-

“ial pr1nc1ple,'jurlsd1ctlpn to render a judgment in per-

sonam is founded on the power of the court over the

person, whereas the right to execute this judgment depends

on power over the assets to be taken. These are distinct

matters and the fact that a province may validly execute

a judgment can hardly cure a defect in the original juris-

‘diction of the court.

More serlously, the reasonlng in the Wallberg case
1gnores the practlcal connections that exist between
taking jurisdiction over a defendant and determining the
outcome of his case under.the appropriate prﬁvincial law,
These are theoretically distinct matters, but in practice
thg result of an action often varies depending on the
forum in which it 'is brcught. Suppose, for example,
that the contract alleged in the Wallberg case had no
connection with Ontario. Suppose further that under the
relative substantive law of Ontario the plaintiff would
succeed whereas under Quebec's-law.he would fail. If the
defendant fgils to appear and défend this action, a
default judgment will be réﬁdered against him on the basis
of Ontario 1awr This result is inevitable because the -

court of the forum always assumes that foreign law is
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"identical to domestic law unless the contrary is alleged

- and proved. If the defendant does not appeér, he ob-

L

-viously cannot plead and prove the relevant Quebec law.
By failing to appear, he will thus forfeit his Ontario
assets and the gourt will apply Ontaric la; tc a trans-
action with which it has no connection.r Of course, tcr
'Save his Ontario assets the defendant will want tc appear.
By decing so, however, he %ill put gll_his asseté at risk:
since his appearance is a voluntary submission to thé
,court's;jurisdiction, the resu;tiné judgmﬁ?t will be .
enforceable thrcughout.Canada and elsewheré as wellf The
risk to the defendant-is considerablg,,for'althchgh”by
appearing he will be able to plead the favourable Quebec
‘law, whether this law will in fact be relied cn to resclve
‘the dispute depends dn the ccnflicts rules of Ontaric and
£heir applicaticn by Ontario -judges.’ For any number cf
reascns the result may favaur‘the blaintiff: the rele-
vant choice of law rule miXht be a qnilaterql,one, for
.example, obliging the application of Ontario law; or the
coﬁrt'miéht characterize the issue in the case sc as to
'brlnq it within a b11atera1 rule Lhat p01nts tc Ontaric;

of the ccurt might discover a public pollcy cf Ontaric

that makes its own law immediately applicable nctwith-
standing the‘éﬂoice of 1aw-fules. Finally, even if

Quebec law:is chosen to govérn the substantive issues
betwegn the pérties, Ontario's law'will govern all

matteré which} according to fhe COnflipts law of Ontarioc,
are pgrely procedural in character.- Thus, notwithstanding

Ontario's lack cf interest in this case, the plaintiff may

o
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benefif from Ontario?s-more‘lehieﬁtAlimitatioh perichof
a shift in the burden of proof or any-other proyisidh
that the Ontario ccurt deems to be procedural. In cir-
cumstances such as these, it is naive to say théf |
Ontaric's service.ex juris rule has no extra—territcrial'
effect. 1Its actual effect is to permit the application of
at least sémé aspécts cf Ontario law to métte;s which may
or may not have a significant connection witﬁ Ontariq.

The other justification offered for provincial service
ex juris.rules is more convincing. It relies on ﬁhe'

reasoning of the Privy Council in Ashbury v. Ellis,259

decided in71893. At issue in this case was a New Zealand
statute which authorized the courts of New Zealand to
éllow'service ex juris in any action founded on a "contract
made or éﬁtered into or wholly or in part to be perfbrmed‘
within the colony.“‘ The English defendant argueq that this'
was a violation of the rule in_MacLeod,zso but the Privy

Council upheld the rule because, in the words of Lord
Hobhouse, .
their Lordships are clear that it is for
the peace, order, and good gcvernment cf
New Zealand that the Courts of New Zealand
should...have the power of judging whether
they will or will not proceed in the absence
of the Defendant. The power is a highly
reasonable one.,..[I]n proper cases the
English Courts have it conferred on them
by the ImperialpParliament. The New Zéa-
land Legislature, it is true, has only a
limited authority; but in passing the
rules under discussion, it has been careful
to keep within its limits, (261)

This reasoning was adopted by Nova Scotia's appeal court

in Stairs v. Allan tc rejéct a constitutional challenge
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to a similar rule enacted by the Nova Scotia lc.egislatt.u:e.‘?-62

It is possible to make out in Ashbury v. Ellis the

rudiments of a constitutional test for the validity of
service ex juris rules. The Board suggests that the
legislature cf New Zealand did not viclate the territofial
limitaticns on the colony because its rule was "a hiéhly

reasonable cne;" presumably an unreascnable rule would be

ultra vires. This hint is not developed in the judgment
of the Board, however, nor is it pursued in Stalrs v.
Allan or in any subsequent Canadian case. The most

recent judgment of the Supreme Court of Canada respecting.

service ex- juris, Moran v. Pvle National (Canada) Ltd.,.263

contains an interesting analysis of what 1s reasonable

in this kind of rule but, typically, the constitutional
1ssue is neither pleadéd bv ccocunsel nor directly dealt
with in the judgment cf the Court. )

The questicn in the Moran CASé was whether a Saskat-
chewan plaintiff could serve pfccess on an Ontario
defendant under a Saskétchewan rule pérmitting service
ex juris.where "the action...is founded on a tort com-
mitted within the jurisdiction.” The injury complained
of had occurred in Saskatchewan/gnd the plaintiff alleged
that 1t was caused by a AGfective lightbulb negligently
manufactured by the defendant in Ontario. The only issue
dealt with by the courﬁs at all levels was whether on

these facts a tort . had been cdmmitted in Saskatchewan

within the meaning of the rule. In the Supreme Court,

Dickson J. lcooked first to the common law rule respecting

the situs of a tort. He found the law in this area in a
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sorry state and he therefore squeSted'e new approach,
based on fhe mos t recent edition of Dicey and a;humber cf
énglish cases. The new approach is aptly labelled a

"real and substantial connection test."

[I]t would not be lnapproprlate to regard
a tort as having cccurred in any country
substantlally affected by the defendant's
activities or its consequences and the law
of which is likely to have beén in the
reasonable contemplation of- the parties.
Applying this test to a case of careless
manufacture, the following rule can be
fcrmulated: where a foreign defendant
carelé€ssly manufactures a product in a
foreign jurisdiction which enters into the ~
normal channels of trade...and it is
reasonably foreseeable that the product
would be used or consumed where the
plaintiff used or consumed it, then the
forum in which the plaintiff suffered
damage is entitled to exercise judicial’
jurisdiction over that fdreign defendant.
This rule reCOgnlzes the impdrtant interest
a state has in injuries suffered by persons
with its territory....By tendering his
products in the market place, ...a manu-
facturer ought to assume the burden of:
defending those products whereever they
cause harm as lpng as the forum...is one
that he reasonably ought to have had in

his contemplation when he so tendered his
goods. {264)

)

This passage might have been taken from any number of

American judgments rendered since International Shoe.265

The landuage is particularly reminiscent qf that used by

the Supreme Court of the United States in World-Wide

Volkswagen,266‘ ' - ' -

It appears likely that when a constitutional challenge
tc provincial service ex juris rules is finally brought
before the Supreme Court of Canada, it will readiiy.adept
for constitutional law purposes the real and substential

‘connection test set out in Moran. This will not exhaust
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the‘ébﬁ#;itutional‘issue} hcweﬁef,:for at soﬁe'poin: the
Court must deal ;ith;tﬁe nexus between judicialfénd::'
legisléﬁive jﬁrisdiction'ﬁotéd in the discussibn 6f the
Waliberg éése. -As that discuésibﬁ showed, ohceﬂthé ju£is-
diction of the forum“céurt is established, thé'quﬁm is
_permitted to apply its own rules of private intern?ﬁional
law and some of these favourﬁ£he forum in wayslthé£ mayl
not be acceptable from'the point of view of gonstiiutibnal 
law. If the c0urts.are to take a liberal attituae toward
sérvice ex juris, and it ié submitted that they should,
then some formél mechanisms should be introduced to ensure
that choice of jurisdiction does not inadvertently and
unreasonably determine .choice df-law.

- One concern here is the rule by which the*substantive
law of the forum is deemed to be identical to foreign law
unless the contrary is pleaded and proved. This rule, it
is submittéd, shduld be limited to international cases, -
It makes little sense in the context of the Canadian
system, where the superior courts cf the provinces are
part of a unitary system and where laﬁyers and judges

have ready access to "foreign" provincial legislation.
. , |3

In interprovincial cases, the plaintiff should be requifed

Ay
Y

to plead the appiicgbie\}aw in his statement of claim.

| A second concern is the conflicts principle W
permits the forum court t6 refuse to apply foreign law
it confravenes the public policy of the
n intefprovincial Eases, it is donbtful that
iple has any valid application. Suppose, for

example, that the Ontario court in the Wallberg case had
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~ concluded that the preper law. of the'cohtract was the law

\
of Quebec. It ‘would be a serlous affront to the sover-

eignty of Quebec if the court were nonetheless to,apply

. "

Ontario law because the content of the appllcable "Quebec

, v
. 4

statute violated a public policy of Ontario. Such &~
dec151on would violate the ba51c principle embodled ;n
section 92. In 1nternatlonal cases, on the dther hand,
this principle should continue to eperate, subject to any
restraints flowing from the interhaticnal relations of
Cana%g. )

Finally, the rule that makes forum law applicab}e
under the rubric of procedure should be subject to care-
fulscrutigy. Some rules of procedure are so intimetely
connected to the operation of the courts that it would be
absurd to .ask a court tc dieplace them in favour of
foreign law. This category includes rules govefning
interlocutory proceedings or costs, the cedditions for
bringing an appeail when trial.by.jury ﬁay be demanded,
the format of factums and the like. If the court may
validly assert jurisdiction, it may validly apély these
rules for they are the rules‘bn which its operation
depends. Other matters, however, are not genuinely pro-
cedural in this sense: statutes of limitatipn-are an
obvious example. The classification of rules as pro-
cedural or substantive must be subject to review and
where a rule is properly classified as substantive, its
application must meet the constitutional test for ehoice
of law, |

Subject to these qualifications, it is submitted that
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Lthe test lﬂ Internatxonal Shoe,

’:7{£He_neélﬁénafenﬁetanfial connection test adopted by the

féeanVin MdraniiS'an appropriate test for the‘validity of

N

] ]ud1c1al Jurlsdlctxon in Canada. It closely resembles.

T 267

1n the prev1ous chapter deallng with leglslatlve jurisdic~-
tlon;_-The dlfferent conclusion here is based on the fact

that7Canada hasie_unitary-syStem of courts. The ocourts of

the several prov1nces are not "competitors" in the way the
leglslatures of the prov1nces are, for each is part of a

SLngLe pan—Canadlan-system. It would be pecullar to say

N

ln these c1rcumstances ‘that the Jurlsﬁlctlon of one is

'asserted at the expense of the other or 1nterferes with

‘the,soverelgnty of the other..

‘On this ‘approach, apart from any requirements flowing

frdh\Caneda's‘Charter of Rights, the words "in the Pro-

. . . . r . .
v1nc$\ in subsection 92(14) impose a fairly modest limita-=
tion on the territorial jurisdiction of provincial courts.
A ru like Nova Scotia's, which allows serv1ce of extra-

Brov1nc1al defendants at the whim of the plalntlff would

be ultra vires or at least 1noperat1ve in cases where the

- plaintiff cannot show any kind of relation between Nova

Scotia, the defendant and the dispute. Where such a
3 . L]

. relation exists, however, service ex juris would be up-

held in interprovincial cases: In international ones,

-'phe standard may be higher or lower. Current inter-
‘national opinion on the issue of judicial jurisdiction
. favours a‘nafidnalistic appfoach and there is little

_surprise or outrage when the courts of one nation agsert

«
‘v

which was found wanting‘“

i

(¥

S S SRR SRR



‘interest in the implicagions of the unitary character of

. to constltutional‘review.
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juriSdiction over persons re51de 1n another natlon on.

. the ba51s of - falrly tenuous connectlons ~In thls,cllmate

.

of opinion the aggressive service ex Jurls‘fules of the - - ’
provinces are unlikely to interfere with Canada's inter-
national relations and so should be upheld. A change in

T

this climate of opinion, however, would mandate a dif-

»

ferent constitutional -result. s

A final word should be said on the concept of forum

non conveniens and the discretion of the courts to dis-
allow service ex jufis under some -provincial rules. Cn

the approach recommended here, the ¢ourts remain free to

exercise.any common law or statutory discretion permitted
Ik

them by the provincial legislature. Although a particular
case might meet the constitutional standard, the court

1 o’
may yet refuse jurisdiction on the grounds:of convenience
' . M

or fairness to the defendant. This discretionary juris-

diction is particularly important in Canada, where the
Charter of Rights appears ‘to offer only a limited due
268

process protection,

2. Provincial Leglslatlon Respectlng the Recognltlon T
of Foreign Judgments -

LN
1)

. .
The Supreme Court of Canada has recently demonstrate

Canada's judicial system. In the Drzden case Mr. Justice
Pigeon relied on this feature to support his view that
the content of prov1nc1al ch01ce of law rules is subjedt

269 In Bank of Montreal v, -

Metropolitan Investigation and Security {Canada) Ltd.,270

it was again relied on to prevent a Manitoba court from
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makirig an order in'réspect of a.trust‘fhﬁd,-as it was

entitled to do under Manltoba 1aw 'Spééking'for‘the
Court, Laskin C.J. ruled that because the fund had been.
attached by order of a Quebec court, the Manltoba court

was no 1onger free to deal W1th ity _

The garnishment in Quebec took the moneys
out of the control of the two banks, .pending
the determination of the proceedings insti-
tuted therein, and I do not see how the
later in personam jurlsdlctlon asserted by
the Manitoba_ Courts can be glven effect in
respect of those moneys when, ‘apart from:
any question of comity, the issue comes
before this Court with its unxfylng juris-

- diction over the Manitoba Courts as ‘well.
‘as over those of Quebec....

Since the two banks were already subject to -
the Quebec garnishment when the Manitoba -
proceedings began, the Manitcba judgment
calls upon them to be faithless to the com-
petent order of a sister ]ud1c1al distri

, This Court, with a reviewing and contr llng
authority over both the Courts of Manitoba’
and of Quebec, cannot be expected to support
such a call. Unless this Court is in a
position {and it is not in these appeals) to
rule on the validity of the Quebec garnish- .
ment, it cannot with any propriety, approve

< an order of one provincial Court that pur-

ports to deal with assets already captured
by the competent order of another provincial
Court, and particularly an order of the Court. 271
of the Province where those assets are situated.

Laskin C.J. uses the language of full faith and,credlt in
this bassége, but whether he means to introduce a general
full faith aﬁd credit.requiremont into the Canadian consti-
tution is not at all clear. That Manitoba may not inter-
fere with Quebec's seizure before judgment is one.thing:
that it must recognizo and enforce the final Quebec judg-
ment 1is qu1te another thing. '

Were the Supreme Court to introduce a full falth and

credit requirement comparable to the one in American law,
. . .

’
[

L ’

.
[SrRp—
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the 1mportance of the connectlons among the several areas’

of private international law would become even greater.

--Under existing law; llberal service ex juris, along with

considerable blas in favour 0of the forum, is tolerable

because the common law recognltlon rule more or léss con-
fines the effects of the resulting judgment to the forum
alone. The defects in this. .arrangement have already been
noted in connect.ion w1th the Wallberg case: a defendant
who is-served outside the forum and who fails to‘appear
will lose his forum assets, in many cases under an inap- .
propriate application'of.forum law. Nonétheless, the
judgﬁent against him will not‘be recognized elsewhere in
Canada. If the provinces were obliged in everf,case to
recognlze the final ]udgments of sister provxnces, this
1mportant protectlon would dlsappear. This is somethlng
the Supreme Court 5hould conSLder before changlng the

current rule.
It also has implications for the Court‘s;review of
provincial legislation in this area. To what extent may

provincial legislatures change the common law rule respec-

ting ‘recognition? Suppose, for example, that the Manitoba

‘legislature instructed the courts of Manitoba to_ recognize

every'order of judgment rendered by any court in Canada.
Or suppose that it instructed the oourts, in proceedings
to enforce a judgment ;endered by a‘court of Quebec, to
permit the judgmépt debtor to rafge any defence on the
merits available under Manitoba iaﬁ,d Prima facie, given
the constitutional values recommended in thia paper, the

first hypothetical should be valid, while the second
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should be bad. However, a p;oper ahalysis of recognition
rules must také into account the content of existing con-
stiﬁutional”testrictions'oﬁ judiciai,iuriséiction and |
choice qk law. If a province is constitu;ipnéllf free
to authorize érbitrary service or the aﬁplica;ibn of a
law that has no significant connections with the case,

-

then an obligatory recognition rule should be,unconstitu-
tiohql, fo} in such circumstances'non—reéognition is the
6nly constitutional check oﬁ.provinciél over-reaéhing.
Similarly, a pro;incial enactmeht enlarging the defences
to recogniticn should not be objectionable on constitu-
tional groundé because the law of the receiving province
i§ as likely to have a signi%icant connection with the
case as the lgw of the rendering jurisdiction.

In an idé£1 world, constitutional objectioqs to
service or the forum's choice S6f law would be raised by
thé defendants before the rendering court and conclusively
‘disposed of at that_time. VThis court would hear argument
on whether its jurisdiction met the constitutional test
suggestéd-above'And Qheﬁher the law pleaded by the plain-
tiff could validl? apply under the test suggested in
chapter three. Any e;;or in its decision on these pgints
would be grounds for appeal to a higher court. 1In these

, \ )
circumstances a defendant would have no good constitutional
reasoﬁ for failing to apgsar and if judgment were rendered
against him upon default, there would be no good constitu-
tional reaSOn'fof refusing to recognize it in every pro-

vince of Canada. In these circumstances the argument in

favour of introducing a full faith and credit requirement



e - 1se

into Canada would be unanswerable.’

)

Existing Canadian law is far from‘ideal hﬁwever.
The constituticnal llmlts on the reach of jud1c1al
jurlSdlCthn have yet to be clearly establlshed and the
trend is to introduce 1ncrea51ngly permissive rules of

.service -ex juris. ' Once a court-acQuires jurisdiction, it
applies its own rules of private international 1awl
These tend to favour the forum‘in certain respecté and
under the current methods of reform,.examlned in chapter
two, this tendency is greatly exacerbated In these less
than 1deal'ci;cumstances, extra-provincial‘defendants
must be allowed to stay at home, secure in the knowledge
that any judgment rendered against them will not be en-—
forceable outside the rendering province. As suggestgd
above, in these circumstances a provincial enactment
requirin§ recognition of sister province judgements
should be bad, whiie one permitting the defendant tc
raise defences under the substantive law of thé receiving‘
province should be valid, at least where the receiving
province has a substantial connection with the case.

In thi; area, too, the distinction between inter-
national and interprovincial cases is important. There
should ke no éénstitutional objection if é-recéiving‘
court refuses recognition because it distrusts the

.

a foreign country or objects .to the

poliéy expr in its law, providing that its distrust

and distaste are not eccentric in the context of Canada
) L
as a whole, On this approach, a provincial enactment

.that instructed provincial courts to refuse recognition
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to’'any judgment rendered by a court of Japan would clearly

be ultra vires. Such an eantment is eccentric and could

-

impair Canada's relations with Japan. On the other hand,

a provincial enactment that permitted judgment debtors to

raise the defence that natural justice had been violated
by the rendefing court would be unimpeachable. In inter-
provincial cases, hoﬁever, defences based on natural
justice should not be allowed. The unifying authority

of the Supreme Court, now suppiemented bf tﬁe Charter of
Rights %n some areas, should ensure sufficieﬁt uniformity
across Canada to make this defence inappropriate in the
interprovincial context. A court iq Manitoba cannot be
permitted to review a Quebec couft's interpretation of
what natural justicé requires. .If the Quebec court has
erred, correction must come from the Supreme Court of
Canada and not the court of a sister prdvihce. Similarly,
distaste for the polipy of a sister proGince should nct
be grounds on which a‘receivinq éourt ﬁay refuse recogni-
tion, assuming the choice of law made by thevrénderinq

4 r .
court was a valid one. As suggested above, for a pro-

-vincial court to prefer its own policy to that of

another province 1is an interference with the sovereignty

 of‘the other province and so violates the basic prin-

ciple embedied in the words "in the Province" in sub-

section 92(14).

Conclusion

It is not supposed that the specific solutions recom-

mended in this paper are the only "correct" solutions to
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the problems created by a constitutional restriction on

the.territorial jurisdiction of the provinces.' The.

purpose of thls paper has been less to stipulate spec1f1c
solutions than to suggest the overall approach the courts

should adopt in respondang to these problems. The 1n—'

+

ablllty of. prlvate 1nternat10na1 law to prov1de appro-

prlate solutlons has been demonstrated it is hoped, and

an alternatlve source of guidance has been suggested in

. .

the doctrine of territorial sovereignty. As embodied in
the rule of coionial extra-territorial incompetence, this
doctrine suggests that a province may not interfere with

the international relations of Canada. As embodied in

 the language of section 92 of the Constitutioh Act, it

suggests that a province may.not interfere with the

sovereignty of another province ‘in areas of concurrent

jurisdiction, This‘inhibition is somewhat gualified in

the area of jud1c1al jurlsdlctlon ow1ng to the unitary
character of Canada s system of courts.

These guiding principles, it is.thought; are not
unduly restrictive ¢f provincial powers, for only those'
initiatives that demonstrably interfere with matters of
substantial importance to a sister province or with the
international relations cof Canada need be prohibited.
Nor do they unduly favour the federal Parliament, for *

only those matters of "general" concern to the nation as

! whole fall within the ambit of Parliament's residual

powers. Matters that are merely of "local" interest,

involving two or several provinces, must be dealt with
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By negotiation or, failing that, by reference to the

. Federal Court

- One aspect of the sub)ect that has been dealt w1th
only in passing in thlS paper is the welght of the burden’
the cpurts must carry_ln.xnterpretlng and applylng terri-

torial limitations. - It'appea;s ‘that .any test of validity

~ which pays sufficient attention to the relevant constitu-

tlonal values 1is goLng to requlre a good deal of the
courts.. Cne may perhaps take comfort from the’ fact that

over the next several years all areas of_Canadlan consti-

tutional law and in particular the Chartef of Rights are
likely to challenge end.so Eharpen the skills of the’
courts. In any case there is no way of avoiding this
bqrden in a federag;kystem.. The allocation of jurisdic?
tion among the constituent members of the federation} no
less than the division of powers‘betweeﬁ those members
and the central government, 1is fixed‘by the constitution'

and the interpretation and enforcement of the constitu-

tion is ultimately the responsibility of the courts.
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s T 150
u

Subsection 91(2), for example, has been held to give -
exclusive jurisdiction to the federal Parliament over
marketing schemes that transcend the borders of a ,
single province and over the regulation of trucking-
that crosses pyovincial borders. Federal jurisdic-

tion over interprovincial transportation is also

established under subsection 92(10). See Attorney
General for Manitoba v. Manitoba Egg and Poultry
Association, [1971] S.C.R. 689 and Burns Foods V.
Attorney. General for Manitoba, [1975] 1 S.C.R. 494
with respect to marketing. See Attorney General for
Ontario v. Winner, [1954] A.C. 541 and Coughlin v.

“Ontario Highway Transport Board, [1968) S.C.R. 569
with respect to transportation. Although the issue of

' extra-territoriality arises in theSe cases, they are

.See J.L. Brierly, The Law of Nations (6th ed., 1963), v

decided on the ground. that the matter in .question falls
within a heading reserved tc the federal Parliament-
under sections 91 and 92. In -the Manitoba Egg and
Poultry case, the Court also relied on section 121.
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- Op. cit., footnote 7, pp.. 1-40. See also H.E. ¥ntema,

The Historic Bases of Private International Law (1953),
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the doctrine of Bodin as developed by Grotius and
Huber, see H. Wheaton, Elements of International Law
(3rd ed.™1866), pp. 4-14 and 113-4; J. Story, Com-
mentaries on the Conflict of.Laws (5th ed., 1857),

Pp. 26-46; Sir Travers Twiss, The Law of Nations -
(2nd.ed., 1884), pp. 257-83.

The account of the doctrine given in the text is

drawn chiefly from Wheatcn and Story, op. cit., footnote 8,
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any international law text of the nineteenth century

and in innumerable cases as well. In The Schooner
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Exchange v. McFaddon (1812), 7 Cranch: (U.S.S.C.) 116,

. for example, Chief Justice Marshall observes:’

The- jurisdiction of the nation within its
own territory is necessarily exclusive and
absolute. Any restriction upon-it, deriving
validity from an external source, would imply
a d1m1nut10n of its own sovereignty to the
extent ‘of the restriction.

Similarly in The Parlement Belge case, decided in.

- 1880, Brett, L.J. .points out- that the common law

rules respecting the immunity of a foreign scvereign
are "the consequence of the absolute independence of
every sovereign authority and of the international
comity which induces every sovereign state to respect
the independence and dignity'of other states”: see
(1880), 5 L.R.P.D. 197 at 214. : .

Story, op. cit.,footnote 8, p. 1l. .

For a fuller account of these refinements, see
Wheaton or Twiss, op. ¢it., footnote 8.

W. Blackstone, Commentaries on the Laws of England, -+
vel. 14 (1765), p. 67.

See Buvert v. Barbuit (1737), Cas. T. Talb. 281, 25
E.R. 777, : »

See Roach v. Jurvan (1748), 1 Ves. Sen. 157, 27 E.R.
954.

Trigquet v. Bath (1764), 3 Burr. 1478, 97 E.R. 936 at
1481, See also Lockwood v. Coysgarne (1765), 3 Burr.
1676, 97 E.R. 1041 and Heathfield v. Chilton (1764), ~
4 Burr, 2015, 98 E.R. 50.

[1896] 2 Q.B. 425 at 430.

See, for example, Respublica.v. Deé Longchamps (1784),
1 pall, 111 (Pa), where Chief Justice McKean of the
Supreme Court of Pennsylvania upheld the convicticn
of the appellant for "an infraction of the law of
nations. This law, in its full effect, is part of
the law of this State, and is to be collected from
the practice of different nations, and the authority
of writers", quoted in C. Hyde, The Supreme Court of
the United States as an Expositor of International
Law (1937), 18 Br. ¥Y~.B. Int. L. 1 at p. 2, foctnote 1.
For assertions of this principle by federal courts,
see Rose v. Himely (1808), 4 Cranch. (U.S.} 241 at
276-7 and The Neveide (1815), 9 Cranch. (U.S.,) 388.

<

For discussion of the relevant authorities, see R.
Whitten, The Constitutional Limitation on State
Court Jurisdiction: a Historical-Interpretive Re-
examination of the.Full Faith and Credit and Bue
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Process Clauses, [1980-81] Creighton L. Rev. 499,

735 at pp. 575 et seg. Whitten points out that in.
the early years of the nineteenth century some state
courts adopted the English position and held that -
state legislatures could derogate from the inter- -
national law rules. This view was rejected later on
in the century: see infra, at footnote 68. In any
case, it is clear that international law was at least
considered part of the common law of states through-
out the nineteenth century. :

Dearing v. Bank of Charleston (1848), 5 Ga. 497,
quoted by Whitten,- op. cit., footnote 18, p.’580.

See also Qgden v. Saunders (1827), 25 U.S. 135, 12
Wheat. 213, where a federal court expresses a_similar
sentiment.

In discussing the common law rule of colonial extra-
territorial incompetence, the. term "colony" is used
throughout to refer to any possession of the British
Empire including Dominions, self-governing colonies
and provinces and Crown colonies. The shared feature
cf the class is the lack of full sovereignty of the
members, as manifested in a number of constituttional
incapacities.. Extra-territorial incompetence is one
such incapacity; for a summary of the others, see
Hals,, 4th ed., vol. 6, pp. 508 et. seq. See also
A.C. Castles, Limitations on the Autonomy of the
Australian States, [1962] Public Law 175.

See D.P. O'Connell, The Doctrine of Colonial Extra-
Territorial Legislative Incompetence {1959), 75
L.Q.R. 318.

For an account of the activities of the law officers
and in particular of the political dimension.of their
work, see D.M. Young, The Colonial Office in the
Early Nineteerith Century (1961). The importance of
the law officers in developing the rule. of colonial
extra-territorial incompetence is illustrated in an
early judgment of the Supreme Court of Canada:
Shields v. Peak (1883), B S.C.R. 579. 1In this case,
Strong, C.J. relied on an opinion of the law officers
rendered in 1867 which asserted that an Indian legis~-
lature did not have power to pass laws binding on

native subjects outside India. The Chief Justice

thought the opinion relevant "since it strengthens
the presumption that all'laws passed by the Parlia-

ment of Canada are...intended to be restricted in

their operation to the limits Oof the Dominion" (see
p. 597). This is one of numerous examples in
Canadian law where the constitutional issue of
territorial limitations is avoided by applying a
rule of construction.

"An Ordinance to provide for the secufity of Lower
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29-

30.

31.

32.
33.
34.

35.

Canada", June 28, 1838. The Ordinance provided

‘that "it shall be lawful for Her Majesty to trans-

port to Her Majesty's Islands of Bermuda, during Her

"pleasure, the said Wolfred Nelson" [and others]...and

to subject them...to such restraints in the said
Islands, as may be needful to prevent their return

to this Province." - Ah account of this incident
appears in R. Chrlstle, A History of the Late Pro-
vince of Lower Canada, vol. 5 (1854) at pp. 145-177.
The Ordinance is reproduced at p. 161. For an account
of the Imper1a1 response to the Ordinance, see.
O'Connell, op. cit., footnote 21, pp. 319-20.

Hansard. Parl. bebates, 3rd ser., vol. 44, éoi. 1267.

' O'Connell, op. cit., footnote 21, p. 320.

12 & 13 Vict., c. 96. S .

32 & 33 Vict., c. 10, s. 4. -
See O'Connell, op. cit., footnote 21, pp._323-4. The
legislation listed there deals with marriage, bank-
ruptcy, merchant shipping, the enforcement of penal
law and the regulation of colonial navies and militia
beyond colonial borders.

23 & 24 Vict., ¢. 88.

See, for example,l R. vT Makln K1875), 1l V.L.R.(L.)
274 (Vict, S.C\l t 280-2 and Shields v. Peak, supra,
footnote 22. . :

The early confusfon of the courts over the nature of
the territorial limitations on colonies is well
illustrated in the several judgments of the Victoria
Supreme Court in In re Victoria Steam Navigation
Board, Ex parte Allan (1881), 7 V.L.R.(L.) 248B; see
especially 256 and 263-5.

[1891]) A.C. 455." N
Ibid., at p. 459.
Ibid., at Pp., 457, 458,

In an article published in 1917 Sir John Salmond
argued that MacLgod could be adequately eXplained as
an application of a rule of construction and did not
establish a rule of constitutional law: see The
Limitations of Colonial Legislative Power (1917), 33
L.Q.R. 117, This view was favoured by other early
commentators as well: see, for example, H.A. Smith,
The Legislative Competence of the -Dominions (1927),
43 L.Q.R. 380. The passages from MacLeod quoted in
the text make this.view untenable.
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The Prlvy Counc11 afflrmed the exlstence of the rule

v. Attorney General for Hong Kong: {19707 A.C. 1136
at 1154 T .

Professor*o'Connell'conducted a survey of Crown
colonies in"the 1950's apd discovered. that "each and |
every one regards itself as leglslatlvely 1ncompetent
outside territorial waters, even in matters so closely
connected with colonial affairg as fishery conserva-
tion": .0O'Connell, op, cit., tnote 21, p. 318.

Ibid., p. 319.

This suggestion is made.by Professor La Forest (as

‘he then was} . in May the Provinces Legislate in Viola-

tion of International Law (1961), 39 Can. Bar Rev.
78, Professor O'Connell himself acknowledges that
i/ formulating the rule the law officérs were moti-
v3dted in part at least by a3 desire to ensure that

- cplonies would not interfere with Imperial relations. .

Sée A.B. Keith, The Sovereignty of the British

Dominions (1929}, pp. 1-2 and 277 et seq. and K.
Wheare, The Constitutional Structure of the Common-
wealth (1960), pp., 54-7.

A.B. Keith, Imper{ial Unity and the Dominions (1916),
p. 53. .

Thus Oppenheim writes:
Formerly the position of selfwgovernlng
Dominions, such as Canada, ...did not in
International Law present any difficulties.
Then they had no international position :
whatever, because they were, from the point
of view of International Law, mere coclonial
portions of the mother country. It did not
matter that some of them...flew as their
own flag the modified flag of the mother
country, or that they, had their own coinage,
their own postage stamps, and the like. Nor
did they become subjects of International-
Law (although the position was somewhat
anomalous) when they were admitted, side by
side with the mother country, as parties to
administrative unions, such as the Universal
Postal Union. Even when they were empowered
by the mother country to enter into certain
treaty arrangements of minor importance with
foreign States, they still did not thereby
become subjects of International Law, but
‘simply exercised for the matters in qguestion
the treaty-making power of the mother country

which had been to that extent delegated to
-them.
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Seé L, Oppenheim, International Law, vol. 1 (3rd

ed. by R,F. Roxburgh, 1920), pp. 169-70.

_This reasoning explains why what is merely ‘a rule of

-construction in English law becomes a constitutional

limitation in'cdlonial law. It does. not fully answer

. - Professor 0'Connell, however, who -argues that by

denying colonies the” power to deal with extra-terri-
torial acts performed by their residents, the law
officers and courts went beyond the requirements "of

international law, - Under international law, a state.
~could impose obligations on its subjects wherever :

they went, so long as the obligations were not en-
forced until the subject returned to the state. By
analogy, -in Q'Connell’'s view, a colony should have a
similar power over its.residents.’ -This argument
leaves out of account what being a subject means.

- Under international law in the nineteenth century

allegiance was regarded as.a personal relationship
between the subjgct and the sovereign. involving
bbligations on both sides. . Because this relation-
ship was personal in.character, it did not end
simply because the subject was elsewhere. The same
cannot be said of residence, however: a resident of
a staté was obliged to obey its laws only so long as .
he remained physically present there. .The answer to '
Professor O'Connell, then, is that no person ever
owed allegiance to a colony and so the basis for.

- this form of extra-territorial jurisdiction is

44,

'45.‘._

missing. - "Citizens" of colonies were subjects of
Her Majesty and owed their allegiance to Her -alone. ’

(1897), 27 S.C.R. 461, 1 C.C.C. 172.

The section was drafted in this peculiar way in an
effort to capture bigamists like Mr. MacLeod without

-appearing to do so: by making the actus reus of the

offence departure from Canada rather than remarriage
outside Canada, the problem of extra-territoriality

" might be avoided altogether. For discussion of this

46.
47, .
48.
49,
50,

trick of Qraftsmanship, see infra, at footnote 113.

Supra, footnote 44, at pp. 472-5 of (1897), 27 S.C.R.
461, - ,

Tbid., at p. 480.

Ibid., at pp. .480-1.

- Ibid., at p. 492.

The Supreme Court of Canada, in Reference re Offshore
Mineral Rights of British Columbia, [1967] S.C.R. 792,
62 W.W.R. 21, -65 D.,L.R. (2d) 353, found at p. 816 of
[1967] S.C.R. 792:
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53.

54.
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There ,can be no doubt that Canada has
become a soverelgn state, Its soverelgnty
was acquired in the period between its
separate 51gnature of the Treaty of
‘Versailles in 1919 -and the Statute of
Westminster, 1931. -
In Reference re Constitution of Canada (1982), 125
D. L R. (3d) 1 at 44 the Court waszwmore precise:
[fTlhe Government of Canada had, by 1923,
obtained recognition’ 1nternat10nally of
its independent power to enter into ex-
. ternal obligations when it negotiated
‘the Hallput Treaty with the United States.
Great- Britain understood this by that time
as -did the United States.

Sty//11933] A.C. 156. ' . \)

- Ibid., at p. 14&3. . \ké
The stdtes~of-Pustralia are in the same position, as

,Barwick, C.J. points cut in.Bonser v. La Macchia

(1968-69), 122 C. L.R. 177 at 185: ™“The colonies
were never at Qny stage international personae nor
sovereign and the Statés still are not."™ Because
thef constitution of Australia contains no express
wotrds of territorial restraint, the sole limitation
on the territorial reach of the states derives %rom
the common law rule, There is considerable Austral-
ian case law and academic commentary on the meaning
and practical implications-of the rule: see R.D.
Lumb, The Constitutions of the Australian States
(4th ed., 1976), pp. 82-91; W.A. Wynes, Legislative,
Judicial and Executive Powers in Australia (4th ed.,
1970), pp. 64-88; F.A. Trindade, The.Australian
States and the Doctrine of Extra-territorial Legis-
lative Incompetence {1971), 45 A.L.J. 233; Castles

op. cit., footnote 20, pp. 196 et seg.; O' Connell,

"op. cit,, footnote 21, pp. 327-32. For a comparison
.. af the Australian and Canadian positions, see E.R.

Edingey, Territorial Limitations on Provincial Powers

'(1982), 14 Ottawa L. Rev. 57 at pp. 87-91.

.The significance of this poiﬁt was noted by Pigeon, -

J. in the Dryden case, supra, footnote 3, at p. 356
of [1976] 1 S.C.R. 477: .
What was said in British Coal Cogp et al
The King...about the doctrine forbidding
extra~teqr1tbrial legislation being 'a
doctrine of somewhat obscure extent' was
in relation to the powers of the federal
Parliament, not of the provincial Legisla-
tures. In this respect, it must be noted
that s. 7{2) of the Statute of Westminster,
1931 has made applicable to. the provincial
Legislatures only the provisions of s. 2
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56.
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- dealing with conflict with Imperial
statutes, not those of s, 3 which
declare that the federal Parliament
'has full power to make laws having-
extra—territofial-opgration'.

X ) L
One possible exception is Newfoundland. Newfoundland
participated in the ‘Imperial. Conference of 1926,
which issued the Balfour Declaration, and it was a
"Dominion" within the’meaning of the Statute- of
Westminster. However, “its legislature never adopted
Ss. 2-6 of the Statute, it never exercised the func-
tions of a sovereign state and in 1933 it suspended
responsible government until its entry into Confe-
deration ih 1949. The question of NelWfoundland's
Status is presently before the Supremé\Court of
Canada. ’ '

In recent years the provinces have asserted the " ;
"right" to participate in international relations
where provincial interests are at stake and they
have backed this claim with various actions:
establishing foreign trade missions, participating
in international conferences, consultations with
foreign governments and the like. Provincial
claims in this area are contentious; there is con-
siderable academic debate on both their legal
validity and their political and constitutiocnal
implications. See; for example, the essays on this
subject in Canadian Perspectives on International
Law and Organization (1974}, ed. by R.St.J. Mac-
donald et al. It may be that the provinces are in
the process of evolving a new status within Canada
and within the international community. If so, this
process is only just beginning and does not vet
affect the accuracy of the account of the provincial
position given in the text. .

Supra,” footnote 50, at p. B21 of [1967] S.C.R. 792.

.G. Ecuyer writes of this passage that “il...illustre

comment, dans cette affaire, le Cour Supréme a pu
confondre 'Canada' et 'gouvernement federal'": see
Le Cour supréme du Canada et le Partage des Compe-
tences, 1949-1978 (1978), p. 298. Professor
McWhinney writes that in this passage "the Supreme
Court was making the fatal equation between juris-
diction in international law in relation to foreign
countries and internal law jurisdiction between the
federal and provincial: dovernments. ‘That there is
no logical or necessary connection between the two

"is the core of the Privy Council's ruling in the

1937 Labour Conventions case": see.E. McWhinney,
Quebec and the Constitution, 1960-1978 (1979), p. 42.
A similar argument is made by I. Head in The Canadia
Offshore Minerals Reference (1968), 18 U. Torontc L.
at pp. 154-6.
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60.

61.

62.

63.

“64.

65.

66.

67.

68.
69.

Sngra}'footnote'53, at p; 185. Enphasis is-nine '

‘Attorney General for Canada V. Attorney General for

Ontarlo (Labour Conventlons), [1937] A,C. 326.

See W.R. O' Connor, Report to the Senate (1939).
annex 4, p. 32, O'Connor’ gives a detailed descrip-
tion of the three Conferences and ‘the maridates of
the provincial representatives. The account of the
Conferences 'given in the ‘text is based largely on
O'Connor's material. 'See alsc J. Pcpe, Confedera=
tion, Being a Series of Hithertc ‘“Unpublished
ocuments Bearing on the British North America Act
(1895}, pp. 111-22

See sections 29 and 43 of the Quebec Resolutlons,
1864 and seéctions, 28 and 41 of the London Resolu-
tions, 1866.

 For a detailed examination of the relevant histori- .

cal material, see A. Tremblay, Les Compétences
législatives au Canada et les Pouvoirs provinciaux
en Matidre de Propriété et de Dr01ts civils (1967),
pPpP. 15-67.

'Parllamentary Debates on the Confederatlon of the

British North American Provinces, 3rd Sess., 8th
Provincial Parliament of Canada, 1965, P- 40.

Ibid., PP-'40—1.

Little is known of the disgussions and negotiations
that took place once the London Resolutions had been
passed on to the Imperial Government. The partici-
pants agreed that their méetings would be confiden-
tial and apparently few records were kept: see
0'Connor, op. cit., footnote 61 .

The "first" draft refers to the draft of 23 Jan.
1867. 1In fact, there were at least two drafts
prior to this date, but they are fragmentary and
have not been published. Pope, o cit., footnote
61, labels the Jan. 23rd draft the “flrst“ and
counts from there up to the "fifth", the one
actually submitted to Parliament. This labelling
has beccme conventional.

(1878), 95 U.S. 714, 24, L.Ed. 565.

"Ibid., at pp. 722-3 of 95 U.S. 714. Although

Pennoyer v. Neff was not decided until 1878, the
principles in the passage gquoted in the text had
been asserted and acted on for many years. For
example, one finds the following passage in a
standard text on constitutional law publlshed in
1868:
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[Tlhe 1eg151at1ve authority of every state
must. spend its force within the territorial’
limits of the State.  The, legislature of.
one State cannot make laws by which people
outside the State must govern their actions,
except .as they may have ocgaSion to resort
tc the remedies which the“State provides,

. or to deal with property 51tuated within
the State.

"See Judge Cooley, Constitutional" flmltatlons (1st

ed., 1868), p. 248, quoted in.M. Rheinstein, The

- Constitutional Bases of Jurisdiction (1955), 22 U..-- -
Chicago L. Rev. 775 at p. 810. Mr, Justice Field

himself pcints out in Pennoxer (at p. 723) that

the views gqucted in the text "are not new. They

have been frequent%g expressed...in the opinions

of eminent judges, and have been carried into »
adjudicatiohs in numerocus cases. The relevant

cases and authorities are reviewed at pp. 723-734

of the judgment. .

This example is drawn from Workmen's Comperisation
Board v. C.P.R., [19207 A.C. ‘184, [1919] 3 W.W.R.
167, 48 D.L.R. 218, discussed infra, at foothote 162.

This was the niheteenth century rule respecting
capacity to contract, 'In this century the cpurts
have preferred to formulate more particular kules to
govern different kinds of contracts: thus capaCLty
to marry is determined by the law of the parties’
domicile, the capacity to sell land is determined

by the law of the place where the land is situate.
For discussign, see J.-G. Castel, Canadian Confllct
of Laws, vol. 2 (1977}, pp. 547 et seq.

See A.E. Anton, The Introduction into English
Practice of Contlnental Thecries on the Conflict of

‘Laws {1956), 5 Int. & Comp. L.Q. 534, ‘and D.J.L.

Davies, The-Influence of Huber's De Conflictu

Legqum on English Private International Law, op. cit.,
footnote 8.

U. Huberus, De conflictu lequm diversarum in

diversis imperiis, in Praelectiones Juris Romani et
hpdierni, vol. 2 (1689). - The Latin text with an
Engllsh translation appears in E.G. Lorenzen,

Huber's De Conflictu Legum (1919), 13 Ill. L. Rev.
375 at pp. 401 et. seqg. and in Davies, op. cit.,
footnote 8, at pp. 64 et seq. '

Translated by Lorehzen, ibid,, at p. 403.
Ibid.

Translated by Davies, op. cit., footnoﬁé.a, p. 64.
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89.

77,

160

w.

(1752), 2 Hag. Cons. 395, 161 E.R. 782' See also’
‘Robinson.v. Bland. (1760), 1 Bl. 234,-96 E.R. 129,
where Lord Mansfield observed (at p. 141): ‘"the
‘general rule, established ex comitae and jure
gentium, is that the Place wHere a contract 1s made,
and not where the action is- brought, is to be ‘con-
sidered in expounding and: enforC1ng the contract.”
The international law orlgxns of private inter--
national law are discussed in detail by Rheinstein,,
op. cit., footnote 69. For an account of the inter-
national law.origins of -admiralty -and mercantile
" law, see A. Sack, Conflicts of Laws in the History
of the English Law in Law: A Century of Progress,
1835-1935, vol. 3 (1935). ' :

Ibid., at p. 790.

This general rule is sub]ect to
open to the parties to choog€’ that will
govern disputes arlslng under their contract and it
is only in the absence of swych choice that the rule
stated in the text applies.. For discussion see
Castel, op. cit., footnote 71, at p. 546;

Prcfessor Currie summarizes his theory in Notes on ,
Methods and Objectives in the Cdnflict of Laws, . in
B. Currie, Selected Essays on the Conflict cf Laws
(1963), pp. 176 et seq. :

Ibid., at p. 183.°

Professor Currie was never able to suggest a.satis-
factory solution in cases where the forum is dis-
interested and more than cne foreign jurisdiction
has an interest in the case.

Currie, op. cit., footnote 80, at p. 182.

A. von Mehren and D. Trautman, The Law of Multistate
Problems (1965), pp. 76-7.

See A. Fhrenzweig, Conflict of Laws (1962), pp. 311
et seq. See also the Lex Fori -- Basic Rule in the
Conflict of Laws (1960}, 5&6§ich. L. Rev. 637,

See E. Cheatham and W. Reese, Choice of the Appli-
cable Law (1952), 2 Col. L.-Rev. 959.

R. Leflar, American Conflicts Law (3rd ed 1977),
p. 195, .

R. Weintraub, Commentary on the Confllct of Laws
(2nd ed., 1980), pp. 267-75. :

American Law Inétitute, Restatement (Second) of
Conflict of Laws (1971).

alification: it is

PR ey



¥

90.

91.
92,
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98.
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100.
101.

102,

- 103.-

104.
105.
106.
107.

108.

109.

110.

111.

112.
113.

114,

115.

.;51;

M. Rosenberg, Two Views-on Kell v. Henderson: An
Opinion for the New York Court of Appeals (1967),
67 Colum.- L. Rev. 459 at p. 464.

(1931), 203 Wis. 248, 234 N.W. 342,
(1963) 12 N.Y. 2d 473, 191 N.E. 2d 279.
Ibid., at p. 283 of 191 N.E. 24 279.

Tbid., at p. 284.

. ‘ . . ’
- (1966), 26 App. Div. 2d 595, 270 N.Y.S. 2d 552.

(1965), 16 N.Y. 24 120, 209 N.E. 24 792.

(1969), 24 N.Y. 2d 569}4249 N.E. 2d 394.

(1972), 31 N.¥. 2d 121, 286 N.E. 2d 454 at 457.
(1965), 26 wis, 24 617, 133 N.ﬁ. 2d 408.

Ibid., at p. 416 of 133 N.W. 24 408.

(1968), 38 Wis. 2d 468, 157 N.W..Zd.579..l
ggggﬁT*at-p.'ssz of 157 N.ﬁ.IZd 579.

See supra, at footnote 87. -

Supra, footnote 101, at p. 583 of 157 N.W. 2d 579.
Ibid., at p. 584. -

Ibid., at p. 588. -

Ibid., at pp. 586-7.

See articles 6-7 and 79 et seq. of £he.pfésent Code.
See Projet de Code Civil, vol. 1, Livre 9, in
Rapport sur Le Code Civil du Québec (1977).

R.S.0. 1980, c. 488.

R.S.0. 1980, c. 152.

R.S.0. 1980, c. 375.

Supra, footnote 32.

{1903} A.C. 471.

See Salmon op. cit., footnote 35, at pp. 126-7 and
Edinger, op. cit., footnote 53, at pp. 58-9.

[1906] A.C, 542.



 11e.
117,

» ";18.
119.

120.

121.

122,

123,

124.

125,

126,

“The methodology used by the Court in its‘earlgéﬁe—
r

- ' 162

[1933] A.C. 156.
Supra, footnqtéllls, at p. 546.
Supra, foofnote 116, at pﬁ; 165-6.(

(1947-48), L.R. 75 Ind. Xpp. 86.

Ibid., at p. 98.

Ibid., at p. 100. _ _

(1936-37), 56 C.L.R. 337 at 375.

The powers of tralian states, unlike those of

the provinces, are not limited to a series of

‘ subjects listed in the constitutional document: -
‘each state may enact legislation for the peace,

order and good government of that state. For
further discussion of the Australian treatment of
territorial limitations, see authorities cited in
footnote 53, especially Edinger, at pp. 87 et seq..

Supra, footnote 68, ‘at p. 723 of 95 U.S. 714.

cisions under the due process clause is illus ated -
by New York Life Insurance-Co. v. Dodge (1918), 248
U.5. 357. The plaintiff in Dodge was suing on an
insurance policy. She was a resident of Missouri
and under the law of that state was entitled to a
substantial payment from the insurer. The defendant
company was domiciled in New York and under its law
the policy in question was exhausted.. The Migsouri
court found for the plaintiff but the company
appealed to the Supreme Court of the United States
on the ground that it was contrary to due process

to apply the law of Missouri to a contract situate
in New York.

As.suggested in the text, the chief problem for the
Court was to determine the situs of the contract. .
Since 4t had been negotiated ang perfected through
an exchange of letters between one person in Mis
souri and another in New York, prima facie both

‘states could put forward an equally compelling claim.

To resclve the dilemma the Court relied on a situs
rule of private international law: where a contract
is perfected by mail, it is Situate in the place
wherg the letter of acceptance is received. This
rul® put ‘the contract in New York. The Court thus
agreed that the company's right to due process had
been viclated by the application of Missouri law.

For an account of these early attémpts to make
territorial restrictions more palatable to the

)
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.

States, seettﬁe judgment of Gibbons, J. in Jonnet
v. Dollar Sav1ngs Bank (1976), 530 F. 24 1123
{U0.S.C.A., 3rd cir. ). E

127. Supra, footnote 1§, at pp. 733-4 of 94 U.S. 714.

/ 128. See Act of May 26, 1790, ch. 11, 1-Stat. 122. The
' early history of the full faith and credit clause
is described by K. Nadelmann, Full Faith and Credif
to Judgments and Public Acts: A Historical-
\Analytlcal Reappraisal (1957), 56 Mich. L. Rev. 33,

specially pp. 60 et. seg. See also Whitten, op.
cit., footnote 18,

129. (1992}, 286 U.S. 145, 52 S.Ct. 571.

130. (19335), 294 U.s. 532, 55 S.Ct. 518. -

131. (1939)) 306 U.S. 493, 59 S.Ct. 629,
N

132, Supra, footnote 130, at p. 547 of 294 U.S. 532.
S .
133. 1bid. \
=21¢ .

134, sSupra, footnote 131, at p. 503 of 306 U.S. 493.

135. This conclusfqn was reached in Carroll v. Lanza
{1955), 349 U.S. 408, 75 S.Ct. 804.

136. Allstate Insurance Co. v. Hague (1981), 449 U.S.
302, 101 S.Ct. 633 at 637, n. 10, per Brennan J.
for the majority."

. . >

137, See, for example, ﬁhe concurring opinion of Stevens,
J. in the Allstate case, ibid., discussed infra,
at footnote 220, :

138. (1945), 326 U.S. 310, 66 S.Ct. 154,

139. 1bid., at p. 158 of 66 S.Ct.. 154.

140. (1954), 348 U.S..66, 75 S.Ct. 166.

141. 1Ibid., at pp. 71-2 of 348 U,S. 66.'

142, 1Ibid., at pp. 72-3 of 348 U.S. 66..

143. Supra, footnote 119.
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144, upra, footnote 122.

- I35, See Workmen's Compensation Board v C.P.R., supra,
footnote 70, Desharnais v. C.P.R., [1942] 4 D.L.R.
605 (Sask. C.A.) (workmen's compensatiom)' Re
Kenn {1951] 2 D,L.R. 98 (Ont.), Smith v. Smith,
|195 ] 3 D.L.R. 682 {Man. C.A.), Meyers v. Mevers,
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[1§33] 2 D.L.R. 255 (Ont.} {maintenance); Dickson
V. Dickson,; [1944] 2 D.L.R. 396 (sask. C.A.Y, '
Cleaver V. Cleaver, -[1949} 4 D.L.R. 367 (Ont.) -
(custody}; Re Leduc (4960), 25 D.L.R. (2d) 680
(Sask. C.A.) {adoption) ;' Royal Bank .of Canada v

~ The King, #ipra, footnote 1, Ottawa Valley Power

- Co. v. Attorney General for Ontario, [1937] O.R. -
265, [1936] 4 D.L.R. 593 {Ont. C.A.), Beauharnois

Light, Heat and Power Co. V. Hydro-Electric Power
Commissicn, [1937] O.R. 796, [1937] 3 D.L.R. 458
(C.a. (cancellation of contracts); Anderson v. a
Nobels Explosive Co. (1960), 12 0.L.R. 644, Beck v.

‘Willard Chocolate Co. Ltd., [1924] 2 pb.L.R. T40 -

(N.S.), Jenner-v, Sun 0il Co. Ltd., [1952] 2 D.L.R.
526 (Ont.), Original Blouse Co. Ltd. v. Bruck
Mills Ltd. (1964) 42 D.L.R. (2d) 174 (B.C.) (situs
of tort). . S

Supra, footnote_l.
Ibid., at p. 296 of [1913] A.c. 283.
Ibid., at p. 298. ~

Ibid., at p. 2907

"See Castel, op. ciﬁ.,'footnote 71, pp. 334-5,

See articles 179 and 180 of Le Code de Procédure

[1937] O.R. 265, [1936] 4 D.L.R. 594 (C.A.).
[1937) O.R. 796, [1937] 3 D.L.R. 458 (C.A.).
Supra, footnote 152, at p. 304 of [1937] O.R. 265.

See, for example, Citizens Insurance Co. v. Parsons
{1881), 7 App. Cas. 96, 1 Cart. 265.

Supra, footnote 153, at p. 821 of [1937] O.R. 796.
[1933) s.c.R. 678 at 673, [1933] 4 D.L.R. 465.

This point is affirmed_in Bank of Torontb v. Lambe
{1887), 12 App. Cas. 575, ‘

[1958] S.C.R. 3, 11 D.L.R. (2d) 23;. :

Ibid., at pp. 17-8 of [1958] s.C.R: 3.

For other cases in which Canadian courts have
relied on the situs rules of private international

law to situate property or rights for constitutional
law purposes, see Credit Foncier Franco-Canadien V.

Ross, [1937] 3 D.L.R. 365 (Alta. C.A.) and Grondlund

e
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 v. Hansen, (1968} 4 W.W.R. 485 (B.C.).

- Supra, footnote 70.

Ibid., at p. 191 of [1920] A.3,f194,

This distinction was emphasized by Rand, J. in

"Attorney General for Ontario v. Scott, [1956] S.C.R.

137, 114 C.C.C. 224, 1 D.L.R.  {(2d) 433 at p. 141 of
[1956] S.C.R. 137: ' ' ' ‘ ’ ‘
A distinqtion.Qay properly be made between
"vesting a right and extinguishing it. The
former is, 'in fact, a declaration that with-.
in the jurisdiction making it the attributes

.0f ownership of property or of a claim
against a person within the.jurisdiction,

are available to the non-resident. Generally,
the right so declared would be recognized and
enforced under the principle of comity by

/,ff“df other jurisdictions. But a like declaration

165.

166,

167,

'168.

169.

170.

The Scott case establishes the proposition that a °

purporting to extinguish a right based on
jurisdiction over the debtor only.could not
bind the non-resident creditor -- in the case
of a province, even in its own courts, Rovyal
Bank of Camada v. The King, —-- outside of that
jurisdiction unless otherwise supported by
recognized glements furnishing jurisdiction
over him.or the right. 1In short, a-state,
including’ a province, does not require juris-
diction over a persoh to enable it to give
him a right in personam; buf ordinarily, and
to be recognized generally, such a jurisdic-
tion is necessary to divest such a right. .

-
province may confer personal rights on non-residents

of the province which are enforceable in the pro-

vince against residents of the province. Apart from

this, the remarks in the passage quoted above are
obiter and the suggestion that rights are situate
in the place where the right-holller is resident has
not been adopted by subsequent courts.

[1239] A.C. 468, 21 C.B.R, 1, [1939] 2 W.W.R. 566,
[1939] 3 D'L.R-. 1- ‘

Ibid., at p. 481 of [1939] 'A.C. 468.

[1940] 2 D.L.R. 345 (Alta. C.A.). - | (
Ibid., at p.-348.. In justifying this reésdning the
Court referred to the judgment of Lord Haldane in

the C.P.R. case, discussed supra, at footnote 162.

See Cowen v..Attorney General for British Columbia,
[1841] S.C.R. 321, [1941] 2 D.L.R. 687 and Attorney

~Supra, footnote 162, at p. 191 of [1920] A.C. 184. <:“\
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General for Quebec v. Kellogg's Co., 11978] 2 S.C.R.
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See Re Legault and Law Society of -
58 P.L.R. (3d) 641 (Ont. C.A. and Undexwood,
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‘Engineers of Sask., [1978 ‘4 W.W.R. 525 (Sask.).

(2d) 56 (Man. C.A.).

'See R. v. McKensie Securities Ltd. (1966), 56 D.L.R.

See R. v, Thomas Equipment Ltd., supra, footnote 6.

See Morgan v. Attorney General for P.E.I., [1976])
2 S-C.R. 349- . u . - :

Supra, footnote 1189.

Supra, footnote 3.

. . '-g' )
These provisions are reproduced at p. 487 of [1976)

b 2
(1820), L.R. 6 Q.B. 1.

.Ibid., at pp. 28-9.

Supra, footnote 3, at p. 521 of [1976] 1'sS.C.R. 47.
Ibid., at pp. 523-4.

See his reasonihg -at Pp. 525-6 of [1976] 1 S.C.R.
477 : : - K

I take the view that while the contrdl of
pollution of such [interprovincial] rivers
is a federal matter, the legislation here
impugned has to do with its effect in
damaging property within the Province of
Manitoba."- ' - .

See supra, at footnoté 157,

Supra, footnote 157,

Supra, footnote 3 at p. 511 of [1976] 1 S.C.R. 477,
Ibid.

Ibid., at p. 514. ‘

See Edinger, Op. cit., footnote 53, at p. 69 and M.
Hertz, 'Interprovincial', the Constitution and’ the
Conflict of Laws (1976), 26 U. Toronto L.J. 84 at
rp. 97-8. ' . -

Supra, footnote 3, at -p. 512 of [1976] 1 S.C.R. 477. -

er Canada (1975), -
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190. Ibid., at p. 513. |
191, Ibid., at p. 515.. - : N
192, Ibid., at pp. 500-1.

193. Supra, footnote 166.

~
134, See supra, at footnqte 84,
195. For a similar criticism of the judgment of Laskin,
C.J. in the Dryden case, see Hertz, op. cit., .

footnote 188, at pp. '101-2. . »7

196. Clause 4(1){c) provides that "the defendant is
liable for all financial loss" even .though "those
_ . waters have been, or are being polluted...by any other
. o person.” Emphasis is mine. ’ : Lo '

197. Clause 4(1)(d) provides that the Attorney General
- +« need not establish "that the contaminant affecting

the fish derived from the actual volume of contamin-
ant which the defendant discharged.”‘® All he need
prove-ts (1) the defendant discharged a contaminant
into waters flowing into Manitoba; (2) "thereafter
fish in those waters suffered death, disease or
injury"”, and (3) that it is possible that the
injury to the fish was caused by that kind.of con-
taminant. . (Emphasis is mine.) The Attorney General
.thus avoids having to show a causal relatioh between -
the defendant's ‘act and the damage. : g

. . 198, SuEra,'footnote_IGG. .
. -
199, Supra, foetnote 138.

200. Supra, footnote 3, at p. 503 of [1976] 1 S.C.R. 477.
‘ This basis of distinction is not altogether convin-
¢ing. The relevant feature of the rights in Royal
- Bank was their situs, not their legal origin.  For
further analysis of this aspect of Chief Justice
Laskin's judgment, see M..Hertz, The Constitution
and the Conflict of Laws: Approaches in Canadian
and American Law-(1977), 27 U. Toronto L.J. 1 at
. pp. 28-9. ] ' e
201. Supra, footnote 6.
202.  Ibid., at p. 545 of [1979] 2 S.C.R. 529.
203, See (1978), 5 A.R. 258. .

204. For discussion of this point 'see. H.P, Glenn,. Con-
. . flict of Laws -- Eviction of Proper Law of Contract
e o By Legislation Creating Provincial Offence -- Extra-
. : Territorial Effect of PﬁQVincial.Legislation -
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_ 205. Supra, footnote 203,-at Pp. 259j60.
'206. Ibid., at p. 270.

... -207. supra,.footnote 3, at p. 534 of [1979] 2 S.C.R.

\

208, 1bid., at p. 533.
. fﬁ;-"~' © 209, Supra, footnote 138. .. =~ ==

- 210. See, for example, Allstate Insurance Co. v. Hague,

" supra, footnote 136. The issue was whether. Minne-
sota had violated due process.by applying its s
insurance law in a suit against Allstate. - Minne-
sota law provided that if an insured held more than -
one policy of car insurance which included indemnity
for person@l’injury, he could claim for the full
-amount of the injury under each. Wisdonsin law
permittéd‘recovery under one policy only. The
insured in this case was a resident of Wisconsin and
he had purchased his insurance there. The accident.
in which -he was injured occurred in Wisconsin dﬁring
the coursg of a local outing. The insured's on{’

“ connection with Minnesota was the fact that he was
employed there. (Also, after the accident his

- .- - Widow moved there and Qhe defendant company had n
~always done business there.) 1In the view of the -
majority of the Court, this was sufficient to give
Minnesota an interest in the application of its
law:
' Minnesota's workforce is surely affected .

by the level of protection the State ex-

tends to it, either directly or indirectly.

Vindication of the rights of the estate of

a Minnesota employee, therefore, is an

" - important state concegn. '
See p. 641 of 101L/S.Ct. 633. To characterize a
"stacking" pro ision in an tnsurance law as a
measure to protect the workforce of the state is
surely stretching the notion of interest too far;
on this account the bulk of Minnesota's statute
law is worker protection law.

211. Although I predict that the Courts will not construe
D - Section 7 brqgdly to include the protection of
preperty TigHts, the only caseé;eﬂﬂate which ad-
. dresses the issue goes the. othdr way. In The Queen
V. Fisherman's Wharf (1982), 135 D.L.R. (3d) 307
(N.B.Q.B.), Dickson, J. relied on s. 7 to narrow
the Scope ‘'of a provision in a sales tax act which
createdfa lien on property. He reasoned as follows:
~ The Canadian Charter.of Rights and Freedoms.
-« .PUrports to be fairly all-embracing in
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respect of thase rlghts and freedoms to
“which all Canadians have been” accustomed,
. 'whether. under that portion of our Consti-
" tution which has heretofcre been wrltten
or under that’ portlon which has heretofore
- been unwritten. The Charter is:silent in
" ‘spacific E;ierence to property rights. In

) --"-5‘1‘."
ke

that circumgtance-it can only be assumed,
my view, that the expression 'rlght to...

. security.of the person‘ as used.in s: 7 must
be construed .as comprising the right to -
enjoyment of the ownership of property which
‘extends to securlty of. the person

See p. 315 :

Article I, Section 8 prov1des that "the Congress

-shall have Power...to regulate Commerce with foreign
. Nations, and among the_ several States." This clause

- has been broadly construed by ‘the Supreme Court of

"213.
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218,
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the United States from the beginning: see Gibbons
v. Ogden (1824), 9 Wheat. 1. For a comparison of
the American j§nd Lanadian positions, see Tremblay,

op. cit., foothdte 63, at pp. 140 et seq.

‘Article.IV, Section 2 provides that "the Citizens of

each State shall be entitled to all Pr1v11eges ~and
Immunities of Citizens in the several States.

This clause has occasionally been relied on to

control state choice of "law: see B, Currie, Uncon~
stitutional Discrimination in the Conflict of Laws:.

~ Privileges and Immunities, in Selected Essays on

the Conflict of Laws, op. cit., footnote 80, at
pp. 445 et seq. _ , .

Article VI provides .that "all Treaties made...under
the Authority of the United States, shall be the
supreme Law of the Land; and the Judges in every
State shall be bound thereby, any thing in thee
Constlfﬁflon or Laws of any State to the Contrary
notw1th§tandlng "

See L%Flar, op. cit footnote B?, at pp. 125-42.

n o

Supra, footnote 176

Ibid., at p. 1134.
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Ibid., at p.'1132.

Sug a,, footnote 133. o :
'(;§EO), A4 u- 5. 286, 186¥:Et. 559..

Ibid., at pp. 565 6 of 100 s.Ct. 559
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:Ibld.,'at p. 564._-

Allstate Insurance Co. v. Hague, supra, footnote .
136.  'For the facts and holdlng of theé majority in

" this case, see footnote 210., Mr. Justice Stevens
spoke for hlmself alone.

1bid., at p. 644 Of 101 S.Ct. 633.
Ibid., ‘at p. .645. |

Ibid., at p. 646.

Ibid., -at p. 645«

Ibid.

Ibid., at p. 646. 'ﬂttTjgi

"This suggestlon would regquire amendment of provin-
- cial legxslatlon providing for notice to Attorneys

General when a constitutional questlon is raised.
Exlstlng leglslatlon typically requires that
notice be given to the Attorney General of Canada

-and the Attorney General of the forum province

only. If the approach- suggested in the text were
adopted, notice would have to be given to the
Attorney General of the affected province(s) as’
wello "

The Federal Court Act, R.S.C. 1970 {2d Supp.), e 10;
Ss. 19 provides: ¥
Where the 1eglslature of a prov1nce has,
passed an Act agreeing that the Court.
has jurisdiction in cases of contrd?ersies
. - .between such pravince and any cther
province or provinces that have passed a
~ like Act, the Court has jurisdiction to
. determlne such controverSLes.

See sugra, at footnote 146,

,-

See supra, at footnotes 152 and 153;

See supra, at footnote 201.

t -, . . -
Valin v. Langlois (1879), 3 S.C.R. 1 is generally

cited as authority for this proposition. Por ,
further discussiocn, see M, Hertz, op. cit., footnote
200, at‘pp. 29 et _seq. - .

[1894] .A.C. 670 at 683-4. . : -

Ibid., atg. 684.
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241. The rule is the same for Quebec. - see Code de -
- . Proc&dure Civile, art. 110 et seq. and 179-80.
This chapter will deal exclusively with in personam
- proceedings since the courts of Canadian provinces
~do not hear proceedings in rem: both judgments in
personam- and judgmeénts in rem are founded on in
personam proceedings. Professor Hertz, op. c1t.,‘
footnote 200, suggests that provincial statutes
allowing for the garnishment of debts confer on-
Canadian courts a jurisdiction comparable to the
quasi-in-rem jurisdiction exercised by American
courts: see pp. 38-41. Garnishment, in my view,
is more properly analyzed as a problem in recogni-
“tion. This means that the governing territorial
" principle is the presence within the jurisdiction of
"the assets to be executed on. Since debts are in-
tangibles, & rule may be wanted to situate them
exclusively in one province for this purpose -- as,
. in the taxation cases.

242, These statutes, along with provincial legislation
respecting service in i n _personam proceedings, are
collected by R.J. Sharpe in Interprovincial Product
Liability Litigation: Jurisdiction, Enforcement
and Choice of Law (1981) at pp. 182 et seqg. Sharpe.
discusses provincial rec1proca1 recognition legis-
lation at pp. 68-70. . ,

243. Nova Scotia Rule 10.07, reproduced ibid., at p. 207.
244. An Act to amend the Process, Practice, and Mode of

Pleading in the Superior Courts of Common Law, 15 &
16 Vict., c. 76.

245. [1944] K.B. 432 at 435.
246. Supra, footnote 68.
247. Supra, footnote 138,

'248. Supra, footmote 221. "
. :

249. Ibid., at p. 567 of 100 S.Ct. 559, -
250. cCanadian cases respecting jurisdiction to make a
custody order offer a good example., Jurisdiction
is refused unless the applicant establishes a
signtficant connection between the child and the
forum province. Ordlnarlly the child must be a
re31dent of the province but in specdial circum-
stances ‘domicile or physical presence will suffice.
The rules establishing the limitation are common
law rulés and British case law is heavily relied’
~on. The special territorial limitations on the
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provinces’ under S 92(14) are unlformly 1gnored
See Hannon v, Eisler,. [1955] 1 D.L.R. 183 (Man. €.A. ),‘

-Elash v. Elash 1196 4), 43 D.L.R. (24d) 599 (Sask.

Q.B.); Neilson v. Nellson (1971), 16 D.L. R (3d) 33 N
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See, for example, Smlth v, Smxth, [1953] 3 D.L.R.
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[1953] 2 Pb.L.R. 255. i
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_ footnote 4.

Ibid., .at pp. 408-9 of [1975] 1s.c. R. 393.
§EE£E; footnote 138.
Supra, footnote 221,
Supra, footnote 138. -

Seger’dlscusszl.on suEra, at footnote ?ll.

Supra, footnote 190.
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46.





