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Land is the source of all materiél_ wealth.

From it we Eﬁt everything that  we
" value, whether it be food, clothing,

shdlter, metal or precious stones. We
to

on the land and from the land, and

use

or

fuel,
live

the

iand our bodies or our ashes are committed
when we die. The .availability of land
the key to human existence and its distri-
bution and wuse are of vital {impotrtance.
Land records, therefore, are-of great concern

land,

to all governments. The framing> of

policy, and {its execution, may in

is

! large
measure depend - on the effectiveness

of

“land registration”, as we can convenlently
these

i " eall the making and keeping of
records.

-

—

>

1)

L e Tt

S. Roéton Simpson, Land Law and Registration,
University Press, -Cambridge, 1976, p. 3.
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CENERAL INTRODUCT ION .
_ RN - . . :
- . "The legal .profession deals with questions involving

all the.many different aspects of law. -Some questions are very

complex; some more routine. "Yet, few cause as many lawsuits

against solicitors as those>

ssential in real estate transactions:

One reason is that real property law is a complex area of law,

»

one in which intricate and traditional concepts still weigh

heavily;

For the inexperienced lawyer, representing a client
in a real estate transaction can be particularly hazardous.
. . . .
He must deal not only with certain complicated matters, but

often with soﬁe"fgjrl unsettled points of law. As well, his

fiack_éf experience compounds the problem as he will:reguifermdré

‘time ‘to execute tasks which are by their nfffff:iiﬁﬁ;gg;gggg%gfzz—ﬁ——_——

-

uc estiéﬁtidﬁ-of the title. The experienced lawyer

L3

however can rely on his previous expérieﬁgéi‘he will have

———

acquired a certaln notion of what others ¥n the profession

[ -

ggnefﬁlly do in relation to certain problems and he, generally, .

-

has a better grasp of the guldelimes to which héfmust adhere.

Nevertheless, even the experiehced solicitor must face certaln |

problems. The time-consuming and tedious nature of doing a

title search may well result in his overlooking detalls, or
* oL o
~even tempt him to rely too heavily pn gn employee. He may
- not be abreast of new developments in the case law or recently

,addpted legislation.
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N
\\gjrhese are factors which apply to almost every
jurisdic:ion but particularly to those still 0perating under
- a registry of deeds system. Much:hag been written, not only on
the difficulties inherent in these different systems, but also
.on ppe varying dutles of the 1awyéf under each'. Unfortunnteiyr

‘for the members of the legal profession~préctising in the

—

. . - . L oie v
province of New Brunswick, these studies and articles have

had little effect on the legislétion in New BrUnswick and

the Registry system in this province coatinues very muﬁh as

it started 1in the nineteenth century with very little in the

-

way of gudidelines for the 1egal'profession.

The unfortunate result, as shall be seen, 1is that

L3

certifying a title in New Brunswick is a hazardous task, from

~_the_practising Tawyer' S__lﬂﬂ_n_JnE—“‘quther result of this lack

< B

of guidelines, of both a 1ega1 and professionéi nature, Is that
hY
lawyers tend to rely on certain "customs”, or certain practices

"which'gre meither sufficiently defined, nor well-founded.
One, such practise, concerns .the Elme-period-nec?ssary for an
acceptable title seérch in this province. Some individual

lawyers believe that a*peribd of twenty years‘is'sufficient:

relying apparently on the Quieting of Ticles Act.?. nother

such "rule"” on which soumé lawyers strongly rely concerns the’
length of time'ELfing which they remain liable for proven

.negligence. TFew realizg the possibility that the statutory

[}

.

2) 1973 R.S.N.B., c. Q-4, Section 1. e
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11m1tetion period of eix years might be held inapplicabfe b&le

1

court refusing to allow a negligent 1awyer to successfully plea¢ -

the Statute of Limitations.z(b)

\

~

This thests will attempt to fully analyze the lawyer 8

role and consequent duties uhen ecting in a real estate trans-

action. Greater 1mportance will beAaceorded to the role of the .

SR I

purchaser's solicitor since, naturali}; the important task of

examining the title falls within his responsibilities. As well,

vspecial attention will be given toe the registry situation which

-~

presently exists imﬁﬂew Brunswick, using other jurisdictioos,

especially Ontario, for eomparison'purposes and for ineoiration‘

.
! . . L}

"when suggeeting needed reforms. Qur particular Interest in

rl
New Brunswick stem$ not. only from first—hand knowledgq of the

situation whieh prevails in this province,,but more importantly

from fhe fact that relafively little has been done .to bring

about desperately needed reform'in this area.

- . . v

while we will be describing briefly the Registry Systemn,

our primary objective is not to define the Registh?Igr System
/

in this province,3 but to point out the effects of its pereeived

shortcomings on the conveyancing lawyer who must use it and on

2(b) See infra, note-273. . — . : —_—

3) This has been done extensively in other articles: see
for example: T.G. Feeney, Registration and Land Titles
in the Cqmmon Law (1964), 2 Col. J. Dr. Comp., 19-33;
'G. Laforest, Community Planning Law in New Brunswick,
.-'(1966) 16 U.N.B.L.J., 16-33; and, in Ontario, M. Neave, -
Conveyancing Under the Registry Act (1977) 55 Can. Bar. -7
Rev., 501i- 548. :

.

i\
_t’
»

- —— A= i - -
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_the legal profession-in geneQal.‘ Consequently, the general
rules of professional conduct shall also be examined to
determine if they might possibly provide sufficient guidelines
for a lawyer to rely on in his real estate pfgztice. We will
also attempt an analysis of the case lay regarding the recent
‘trend of bringing law, suits against lawyers in torts as well as
contract. This trend will in our Opinion be a very important
motivating factor for both 1egis1ators and 1awyers to find

solutions to existing problems and to bring about the r@form

called for by such solutions.

o

possihle'suggestions for,re{orm which we think could help bring
“about desirable changes in. New Brunswick. We have not neces—

sarily attempted to look for the most ideal plans, but rather

*

the most feasible; some proposals are suggested as intermediate.

+

steps mieading to other, better solutions. Many ;Eggestions
refer to very practical matters which seem relatively minor,
dealing as they do with many ‘0of the most mundane problems which
hase not as\yet been remedied:nor,;it seems, even directly ever

~

before addressed in the province.

* . v

-

-

The last chapter enumerates and briefly evaluates some




in aearching'and-ceftffying a title, other actions may be

.hampered, as fbr_example, actions by third parties, quch as
beneficiaries to T will.,’ L - '

1 Ly
-~

Therefore, in reading sections of this.thesis déﬁling

specifically with the Limitation Acts (bages 106 to 108) the

reader must keep in mind the recent Consumerb Glass case,
- &
delivered in June, two montK% after the completion of this

£
T

thesis. Houever, it 15 submitted thac this_case does not renﬁer

irrelevant the discussion 1n favor of founding ‘actiofis against

lawyers concurrently in tort as‘well as in contract.

9) Whittingham v. Crease & Co. (1978) 88 D.L.R. (3d) 353;
Gartside v. Sheffield, Young and Ell1s [1983] N.Z.L.R. 37;
' "Tracy et al, v. Atkins (19/77) 83 D.L.R. (3d)-46, discussed
at pages 95 and 106 of this thesis., See also comments
made by Laforest, J.A. (as he was) in Caisse d'Inkerman

o Ltée v. Doiron, (1985) 61 N.B.R. (2d) 123 (N.B.C.A.),

doncerning the relationship between the lawyer representing
a purchaser and the mortgagee.

-~

LAY
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the lawyer's involvement with real estate. This involvement is

.

one. of very long standing, as the legal'profession's development

was very closely associated with the development of the prin- ST
cipies of land law. ~ The more complex the latter became, the

‘more adept. the prpfessional conveyancers had to be.?

L]
[y ' . >

.Finally, before embarking on-a review of the more

speclfic dutles which must be discharged by.a_soliciton;uugn. e
involved.in‘a land cransaction,‘we‘will attehpt to summarize the
mofe.general duties imposed on a ‘member of the legal prdfcssioﬁ
ahd set out“thg principal gu@delinés in existence ‘which may
helﬁ to establish certain pringipleg in relation to hls duty

“and fesponsibility in conveyancing.

T - .
-~

B) The Registry System

1. 1Its English Origin

While 1t is beyond the scope of this ﬁapcr,to research

‘the history of ;ealhpropefpy in general, it does hmwever scem

necessary to examine briefly the origin and development of the

Registry %ystem since 1t 1is often identiflied. as the culprtt

4

giving rise to many of” the legal professfon's woes. .

»  4) S8.J. Balley, Thirteenth-Century Conveyancing from the Charter
Rolls, 196!, @mb. L.J. 211-218. The author glves several
examples of means used by ingenious lawyers even before the
thirteenth century for tdayeying land.
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It seems 1ronic-that a system first greated to insure-

1
F

a degree of certainty and protﬁftion in the transfer of’ 1and

is now in fact the source of so much insecurity for lawyers who .

o e . v

,resorr to 4t for the protection of their clien:s and themseives.

A

.?.To gain a betrer.understanding of some difficulties-which may

-hamper a smooth land transaction today,-it 1s often. helpful to

conslder some real estate principles which have been around for

—— —_—

i

centuriles. .
.
To find the origins of.the practice of conveyancing,
'authoré generally return to a period following*:EE‘ﬁquan
. : & ‘ . e
Conquest, which is a time when many of the customs in .use

evolved into recognized ‘and applicable principles of the

Common Law.

Registration of documents appears, however, to have -
originated much later. At least one author® seems to pinpoint

its origin at a time in the thirteenth century when conveyancing
. B . " . : , ) - M

was done by charters; which could be‘presented to the King in

view of obtaining "royal confirmation” or as one author describes
=

\ hel

it ) v

... these confirmations were regarded
as a method of, strengthening the title
of a purchase. At the least they would
appear to preclude the confirming party
from questioning the existence and
validity"of the conveyance...

5) s.J. Bailley, of. &it., no. 4, p. 208. : S

6y 1d., p. 207.



The similafity of this method of cbﬁveydncing to a
] . . ' .
system of registration is further evidenced when many successive N

.

— -~

transfers ofathe same land were made:
r . " - -
«v. the confirmation might cover a long
"string of title - deeds relating to a
S . single plece of land. (...) In fact
' it would seem that they obtained the
L w. . -then equivalent of a modern reglstered
M - title...

Howevér,_it must be.remembérgd Fhat this custﬁm fell short

of .an orgﬁnized "system” of_fggistration.- This can bcsf be
understood ﬁy‘recalling that "title” was .at that time not yet
seen as belng conceptually differ;ﬁt'from possession. It scems
"in fact that ﬁhé importance attached to the “possession” of
"land preéluded the. need for any ﬁajor dévelopment }eéarding

the transfer of land on paper, or without livery of seisin.

until the fourteenth and fifteenth centuries.

It was only from the-siﬁteenthlgentury and later that

. F \

the "deed”, came of age, and the \pw then concerned itself with:
- . - . \ o

the form of the document rather thQQ the  formallties surrounding

"livefy"‘.8 puring this peried, 1t is readily ocbscrvable
that the fé@dal system, while Hambering the evolution of‘"tityg;'

as-a concept for many Eenturigp, had, at the same time deeply

entrenched the importance of land “awnership” in English Common

7y 1d., p. 209.

~

8) I.T.T. Plucknett, A Concise History of the Common law;

’J ' 5th ed., London, Butterworths, 19536, p. 612. : _ e
i 4 : . -




T

Ko

L]

”
v

-_ ¢

Law. It was with the Statute of U§88,9 that ownership, in

+

‘relatiop to -title seemed finally to come of age. " In fact, some

-t

attribute the origin of a certain form of registration to the

.

English Statute of Enrolments passed in 1536.10 1t was,

however, only with the passing of the Statute of Frauds, in

1677, that the written document, with description and signature,

became the conventional method of transfer. Hence, the true.

! . . .t
origin of a registration system before the seventeenth century

[ S

~and even Iate: are 1nexistent. " The fact that not all transfers

were witnessed by a written paper barred a development of any
'.&ﬁ-s
actual system of registra&lon.
~

By 1845, the "document” had finally evolved into the

form of instrument we now know as a deed and was recognized as

N .
the principal method of conveyancing by the Real Property Act .11

-

The' advent of registration did not, however, follow smoothly

from this deve10pment.12 ﬁé%ertheless, eventually the idea oﬁ‘

9) 27 Hen. VII, &.10 (1536); W.S. Holdsworth, The Political
Causes that Shaped the Statute of Uses, (1912-13) 26 Harv.
L. L.R., 108- 127

10) 27 Hen. VII, c.lB“(1536). See G.L. Haskin, The Beginnings
of the Recording System in Massachusetts, (1941), 21 B.U.L.R.

291-292; and S.R. -Simpson, op..cit., no. 1, p. 38. - -
11) R. MegarTty and B.W.R. Wade, The Law of Real PrOperty,
London, . Stevens & Sons, 1975, p. 167.":

12) Land transfers did not cause the same kind of difficulties
in England 4in the nineteenth century as it does here and -
now. Land was: viewed with revérence and its sale was never
Presumed to be as easy as a sale of chattels. See R. c. .
Risk, The—Last Golden Age: Property and the Allocation
of Losses in Ontario in the Nineteenth Century, (1971), ~
21 U.T.L.J., p. 207. . ) :

;\//L.
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registration became identified as a solution to many problems

caused UL the "new”, methods of.conveyancing-by deed. 'The fact

y [U—

thast transfgﬁ of ownership could occur without “livery“ and the

accompanying public ceremony resulted in unpublicized transfers,

which in turn gave way to many possibilities of fraud 13 It

V "
had grown increasingly difficuit to verify who was the true
“"owner” of a parcel of land. One way was to ask the vendor to

provide the purchaser with all the instruments dealing with the.
particular parcel of land to be transferred. As can well be

imagined, this was not-without difficulty. ‘One must'reoa}t that,

real estate, in the English system, was not seen as a commodity

which changed hands ftequentl& or easily:lk The deeds therefore

relating to land were for the most. part efther very oid, or even

nonexistent especiafly where“lsnd had remainded in the same

. . 4‘ -
fapily for many generations, .which was '‘a common occurence.

Eventually, the custonm of keeping land in the same famlly began
to hamper the development of the economy, and a different way

of thinking about land whigh would make it more readlly trans~-

ferable was .necessarily being sought.ls'" ©

- 13) Since the beginning of the feudal system, transfer of

rightful possessilon, and later on, of ownership, had
traditionally been effected by a "livery"” of possesgssion,
that is a physital transfer of some object from the grantor
to the grantee in presence of witnesses. While “the land
itself was-immovable, a symbolic object, such as a shovel
of sod, or even a fence post, could be used. ~—

14) REC. Risk op. cit., mo. 12, p. '208.

15) S.W.B. Simpson, An Introduction to the History of Land Law,
Cambridge, Cambridge University Press, 1961, p. 11.
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: - Legislators came to be of the opinion that a system

T s

which would permit tne registrétion and the keeping of deeds
would add a certain measure of-certainty to conveyancing by

offering to the pursheser a method of examining the worth of the

. Ll

title held by the vendor.. It would at least provide the owners:

with a secure place to store thHese important documents. However,'

for many reasons, the idea of a public register of deeds did not
meedt nith enthusiasm from everyone. ~Nevertheless, in spite of
dissident views, three‘acts of Pnrliament were adopted during
the nineteentn'cenrory with the exoress view of implemen}ing

at least for some parts of England. the first true system of

registration of deeds in England.l® .

2. The Qrigin of Registration in Canada

) ’ * ‘ >
In order, perhaps to prevent the difficulties and

lack of enthusiasm encountered_at-home in trying to implement a’

-

1ate arriving syste?-of registration,17 English legislators ‘saw

=.16) The Conveyancing Acts of 1881 and 1882 and the Settled
Lands Act of 1882. For a discussion of the lack of
’enthuaiasm towards a freer system of conveyancing,
see A. Offer, The Qrigins of the Law of Property Acts
. 1910-1925, (1977) 40 Mod. L.R., 502-522, and E. Spring,
-— Landowners and Land Law Reform in Nineteenth Century .
,England,‘(1977) 21 Amer. J. of Leg. Hist., 40-59. It
I‘ must be noted, however, that earlier statutes had dealt
with registration in ‘certain counties (Yorkshire and
Middlesex) as early as_1703 (sge 2 & 3 Anne,. ¢. 4, and
\\27 Hen. VIII, c.l16 (1536), G. L. Haskins, The Beginning

of the Recordi ng System in Massachuserts-(1941),
21 B.U.L.®., p. 205.

17) ccording to one author "...registration was aimost_e total
ailure ia England...” S. Rowton Simpson, op. cit., no. 1,
ctapter III.

o
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- 12 -

to it that registraiton would 'be an essential requirement of

from the very beginning in 1795.18

This éarly system was concerned with registratlon,ff

[

"memorials”, the original deeds being kept by the owners of %ﬁé”w
oo

real property. However, even registration of these memorials

provided a method of giving public notice of any exchangc of -

" 1land.l9

‘20) “T.G. Feeney, op. cit. no. 3, p.118. ‘ -

[

The beginning o¢f registration in New Brunswick preceded
such a development in Ontaric and seems more cértalnly attributed

to the influence of some American §tét¢sl According toxwéliJ

4

documented research, it would seem our first legislatlon concer-

.‘u_

ning registration was adopted at the requcst of the American
loyalists who had immigrated to what was then part of thL larger

#rovince of Nova Scotia.20 Indeed, Massachusetts had been using

18) 35 Geo III, c¢.5. This act was based on the Yorkshire
and Middleseg Reglstry Acts. * The Engllsh Statute, the
statute of Enrolménts (27 Hen. VITII, c.16) applied to
the colonies, and required "entolment” within six monthg,

. after the conveyance; See A.T. Hunter, Real Property . &

' Sratutes of Ontario, Toronto, Carswell Co., 1894,  p. 54.
However, some authorsnattribute the origin of'the‘Canndidn
acts to the American loyaliste' influence; c.f. T.G.
~Feeney, op. c¢it., no. 3, 19-20.

-

19). Registration of the original documents was made compulgory
in 1865 in Ontario (29 Vict., c.24, 8.65); c.f. M. Neave,
op . cit., no. 3, p. 509.

1
-1
ik
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a Registry System as early‘as 1640,21 and when the loyalists

- -
— o

arrived in Nova Scotia, they 1nsisted on the institution of the

1
\

better elements of the legal and political systen from which
they had fled. Thus, in 1752, ﬁy‘Imperial Ordinance, a regi;—
tr;tton syéteq'was adoptqd in-Nové Scotia. At the first meeting
~of the New Brunswick iggiblative assembly iﬁ 1786,22 a statute

containing identical provisions~was adopted.

To insure the efficiencj of the system, registrétion
», was then made compulsory. ‘ . .

In New Brunswick, a deed of bargain and
sale not enrolled éccordiné to 27 Hen.
VIII, c¢.l6 or 26 Geo. III{ c.3, does
not pass any gstate.23 f—pﬁh'

It seems, therefore, that New Brunéwick was among the first
provinces to.implement a registration system, and had quite
probably preceded Ontario (Upper Canada) in this matter.

Unfortunately, as we shall see, apart from a few tminor amend-

ments, the eighteenth century act has remained essentially

—

. e

21) G.L. Haskins, op. cit., no. 16, 283-287. Other colonies"
had registration even before then. The author gives the
following examples: Virginia (1626), Plymouth (1636),
Rhode Island (1638), Connecticut (1639), p. 284,

22) 26 Geo. YII, c.3, sections X and XX; see T.G. Feeney,
op. c¢it., no. 3, p. 19, note 3.

23) A.T. Hunter, op. cit., note 18, p.'54, note m, referring
to Haddington v. McFadden, Bert. 153 (1836), (1835-39)

2 N.B.R. 260. "This provision .is more reminescent of

. Engliah Statutes than the American ones; see G.L. Haskins,
op. ¢it., no. 16, p. 288. Compulsory registration has been
repealed; see infra, note 36.

e - &
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unchanged to date, whereas Ontario continued to find methods to

give the antiquated system a more contemporary.apbearance.24

Because of differences in origin, and the fagt that
New Brunswick left its system very much }n.its original siﬁte;‘
there exists a number 6f important differences between the
lRegistry Acts. of the two provinpgsi‘ Even a summary comparison = _
'identifies.the gréa;gr difficulties in searching a title {in
New Brunswick than eiist in Ontario,25 siance law;ers in.this

)
@ . .
smaller province face an even more archaic system. One has

only tf;mention such practical changes as the provision forla
geographical_index,26 the reduction of the requiredhsearch.
period to- forty years, from the‘geﬁetally recognized pefiod.
of sixty years, and the shortening and standardizing of comﬁon

documents for.one to see that Ontario has at least been moving

forward, even if slowly.z? '

24) See for example a modification made in 1836 {(s.36), where
.+~ an "abstract index” was then made an egsential ‘part of the
system in Ontario; A.T. Huynter, op:. cit., no. 18, p.559.

conveyancing in Ontario, c.f; M. Neave, Conveyancing Under
the Ontario Registry Act: Af Analysis of the Priority
Provisions and Some Suggestjons for Reform, (1977), 55. Can.
Bar. Rev., p. 500. ' ‘

25) For an analysis of a numbet\zf problems still hamﬁering

26) (1861) 24 Vict., c.4l, s.7(b). )

27) 29 V., ¢.24 and 29-30 V., c.43. Report of the Land
Registration Management .Committee (L.R.M.C.), Ontario,

An Improved Land Registration System fogtggtario,‘Design.
Concepts and Recommendations, vol. 2, 1979, p. 8. Emphasis
will be placed on the importance of The Investigation of
Titles Act of 1929 (19 Geo. V, c.41), in later sections.
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In addition to finding practical solutions to coﬁmbnly

i_occuring problems, Ontario has gone ahead with modest legislative

reform in order to offer. what seems like useful statutory solu=-

. tibns to problems which; when dealt with by the courts, resulted -

in great uncertainty; The Certification of Titles Actof 1958,28
- ~ K

and the Boundaries Act of 195929 are two éxamﬁies of codﬁlemen—

tary 1égislationjdifferentufrom ghé Registry Act an& which deal

with difficult problems in a more efficient manner .30
In 1964, Ontario passed legislation and fegulations -
were adopted to remedy the great lack of survey information,
something which hampers title searchers everyuhére. When

one must depend on descriptfions that refer omnly to physical

boundaries which have long diséppeared31 to ‘identify a

T

parcel of land, the task becomes extremely difficulc. . ' —

'29) 7-8 Eliz. IT; 1959, S.0., c.8.

28) 6-7 Eliz. II; 1958 $.0., c¢.9: It may be of interest to.
note that this "new” act is said to have been inspired
by Massachusetts legislation, c.f. T.G. Feeney, op. cit.
no. 3, p. 22.

30) These will be discussed in relation to New Brunswick in
: Chapter IV of 'this paper. Other examples of statutory

changes which occurred in Ontario are: provisions for
a fire-proof vault (14-15 Eliz. II; 1966 S.0., c.136);
provisions for giving full effect to discharges of mortgages
,reglistered for ten years or more; and, discharges of lis
pendens and mechanics liens, registered for a period of.
_two or more years (1970, S$.0., c.409; 1980 R.S5.0., c.445,
8.62(1) and (2)). - . ' !

T ety

31) 12-13 Eliz. 1964, c. 90 (Planning Act). and 1864 $.0., c.102,

(amendments to the Registry Act, s.22 4and 73).
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Today, th'e Reé&sfry_System in Ontario seems much more

adequate than tha:-ﬁhich is still in use in New Brunswick. For

example, lawyers in Ontariqicanfhave an absuract_prepared by a

. Al . r l. .
registrar 1f they wish.32 They know that ‘the indices will be

in "good repair"'ﬁécause this is provided for in the.Reglstri

: . ) : >
ﬁ££33 and they can consult abstract,indices if the old alphabe-
tical ones prove too complicated.34 .Furthér@ore, they cén fely
on.é forty-year seéréh beriod, something whicﬁ s also proﬁided

for.32 1In other words, their system may te far from perfect; but

- 1
- ~

it has notrremainedfstatic and fairly regular'effo;ts have been

made to modify the system and make it more efficient.

n

E&fortuna%ely, very little influence of these changes

. J ] . ‘
~ have reached New Brunswick or the Maritimes generally, where

I Al . '

the Registry,Acts‘séem‘almOSt suspended in timé since

Confederation. In New Brunswick, exce\{\for abolishing the

necesslty of registering a deed in 1902 in order to affect |,

a transfer, the Registry Act has been the object of no

major rex*m\aral:ions.3-6 The result is that our present

32) Registry Act, R.S.0. 1980, c.445, s.15.
33) Id., s.19. , ' - .-

34) 1Id., s.20. ' ' ‘ e

35) 1Id., s.1l1. _/:.\ -

36) 'This is established by a perusal of the following Registr
" “Acts found in the Revised Statutes, together with ‘the
amendments adopted In between: a) Geo. III, c.3 {(1812);
b) R.S.N.B., 1854, c.112; c) Consolidated Statutes of N.B.,
v 1877, c.74; d) 57 Vict. 1894, c.20; ey 58 Vict. 1895,
.23 (amendments); f) 5-9 Vict. 1896, c.37 (amendment);
g) 62 vict. 1899, ¢.30 (amendment); h) R.S.N.B. 1902,
c.151; 1) R.S.N.B, 1927, c.167; 3) R.S.N.B. 1952, c.l95;5
k) R.S.N.B. 1973, c¢.R-6. ' )
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Registry Acr37 has much the same form and content as the Act of

1902. ._Another consequence of our lack of progress is that our
.Registry Act has, 1in certain areas, 1ittle in common with today s

Ontario Act38 e?en if the basic principles are similar.39 <this

—

in turn takes on more importance as we Pow look at the system
i

from the New Brunswick lawyer's point o& view ian the larger | - ®
k‘ - A .

Canadian context.

c) "MODERN"'REGISTRATION SYSTEMS

In addition to the many changes made to the Registry

System in Ontario, that province has also'adopted legislation
for the whole province sccépting what might be'called;the ‘medern”

-system of recording title.' The Land: Titles Act40 of Ontario is - ~

'founded on the principles of Kustralia 8. Torrens System‘l and

is now used almost exclusively in most of Nortpern Ontario.42

]

37) R.S.N.B. 1973, c . R-6.

38) R.S.0. 1980, c.409.

39) Both systems recognize priority of registration in the o
absence of notice; c¢.f. C.W. Johnson, Purpose and Scope of
Recording Statutes %l962), 47 Ilowa L.R., pp. 231 and~232.

40) R.S5.0. 1980, c. 230

M -

-

41) For the history of this system, see S.R. Simpson, op. cit.,
no. 1. The author notes that England had contemplated such
.. a system as early as 1830, (p. 40).
42) P.H.G. Walker, Real Estate and Landlord and Tenant, Law
Society of Upper Canada Bar Admission Course Materials, -
Toronto, Carswell Legal Publicatioms, 1984, p. 1. '

¢ ~

A
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Unfortunately, however, for its proponents, this new

system has not_takeﬁ over'very quickly in Southéern Ontario.

Although the first Land Titles Act was adopted in that province.

'inl1885,43-it seems ‘today that more than half of the parcels of

land in Southern Ontario ‘are still recorded under the Registry

System.aa

. ’ -
+

-

hY
The Torrens system does introduce a much greater
. . .

certainty‘in dealing with land. This has been recogfiéed-

wtthout much heé&ta;idn in Western Canada,-where in\is being
\ ‘

. . . . o 3}
used exclusively in Alberta, British Columbia and Saskatchewan.%3

Without giving a detailed analysis of the Land T}tLes
System of Ontario, we can. consider it briefiy. It is important
to note, for example, that this system hasﬁﬁag@ﬁ;heofétlcal

. , ' / .
advantages, perhaps the most important-of ‘which {s|the "more

S — B

-
"~

‘comprehénsive baslis of compensations"/fi contains.*6

Theoretically, at least, title is guaranteed to the purchaser,

‘
1

. ¥y . ﬂ,;‘, _ i o
43) S. Smith, Registratian of Tifles in Ontario and the Piairte
Provinces; A Few of the Salient Points of Difference "(1965),
™30 Sask. B.R., p. 275. ; ‘ :

t

. ! .
44) Land RegistrationfManagemené-Committee'a-Report, op. clt.,
3 no. 27, p. 5. ﬂ ‘

45) Land Titles Act, R.S.A. 1980, c.L-5; R.5.B.C. 1979, c.219;
R.5.5. 1978, c.L-5. Manitoba has left both systems in °

‘operation, The Real Property Act, R.S.M. 1970, c¢.R-30 an@",-

" The Reglstry Act, R.S5.M. 1970, c.R-50.
46) ﬁfﬁistry of‘Conéumer.and Commercial Relations, Ontario,
An Improved Land Registration System for Ontario, vol. I,
1979, p. 32. . -

]

.. ""::\.ii,]
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—wand-consequently the possible responsibility -of the lawyer in N ) /

case of negligence.47 'IE is ﬁfactically

which musE\Pe recognized. The certainty and efficacy of a iand

e - - - 19 - . . . '—\\\\\
. .‘..:}_::.;'%-_,, . L - ‘ . .o
"L - . . . . . M~

and “sHouUYd. anyone suffer a loss as a result of ‘the guarantee, A

that person is compensated from a fund provided for that purpose .-
out of the collection of feE; from the operation of the system
as a whole. However, evenzin a Torrens system, one_must pot

. . J ) _
conclude that conveyancing is a routine matter and that because

" of the guaranteed title and the compensation fund that no

~t

problems of disputed title or lawyer's 1fability ever arise. e

-

This is not so, the systém does not eliminate the disputed title

- .

reglstration syétem to give an uncondititi?

L] ")

titlé}ha therefore, it seens there “are always qﬁpeptioﬁs

- -G

‘titleé system is. proportionally asd ;elatively‘dgpendent on the

. \
number of these admitted exceptlons or “overriding interests”

as they are called in England:
overriding interests are a blemish on
the principle that the register should
be complete, and they $hould be kept -
to & minimum. Though some ... are
, inevitable in any system, others are
- debatable.4?

P 1Y

, But perhaps the most gﬁ?bﬁiji:f\source of uncertainty

uhichnremains in many jurisdictions which"have adopteqftﬁe . :

Torrtens system is the interpretation given to the relevant

48) S.R. Siﬁpson, op..cit., no . 1, p. 18.

e = v -

47) V.T. Di Casti, The Real Pfopefty'Statutes; (1978),
36 The Advocate, 405-423, . '

-
-~ t e

*

49) 1d.,.p. 19. a

e

4] . - . '



statutes by the courts. This is particularLyAtrﬁe doncerning

the doctﬁine of nopice.so The courts seem extremely reluctant.

. t , '
to give up common lau_ptinciples,,un}ess the statutes purporting

to_deal with these concepts are extremely clear.’! ontario secms

to be paf;icu}arlyrsusceptibie to this "tra.Lttonal-npproacb", B
although other jurisdictions are mot without eéwgmples of the

same problgm.52

'How;}erT‘the difficulties which continue to thrive In

.

the different land titles §Q§EEms are by no means limlted to
ones rpLaqing té the doctrine of notice. As some authors have
coneluded, notice is but one illustration of the difficulties
inherent in the thék‘of'findfng the perfect system: o~

Probably of more importance is the fact
_that quite apart from the effect of
“the doctrine of nottce, it is readily
) apparent that the reghster 1s by no
wt T means everything. As a conclusive and
L. v exclusive record and guarantee of title
it suffers both from anomaldes within
™ its own confines and from the enactment
' from time to time of inconsistent
statutes.

50). D.C. Jaékson, Security of Title, (1978), 96 L.Q.R., 239-254.

51) For example, see the majority ‘decision in United Trust V.o
' bominion Stores et al. [1977] 2 S.C.R. 915.

52), The Western provinces are sald to have. adOpLLd a."purer”
Torrens system,, providing for a more certain guaraatee of
title, and fo l}wing more closely the baslic princlplea
commonly callled{the "mirror” principle and the 'curtafin'
principle”. However, certain decisions have still brought
up the problem of notice; sometimes disgulsed as a question
of "good faith”; Midland Bank Trust Co. Ltd v. Green [1979]

3 W.L.R. 167. See also Commentary by R.J. Smith, Land .
Charges and ‘Actual Notice:; "~ Justice More or less Fanciful? :
(1980) 96 L.Q.R., pp. 8-10, and by the ‘same author: The .
Priority of Competing Minor Interests in Registered land,

(1977 93 L.Q.R. 541-560; where the same problem is

discussed but in relation to the English system.
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] o . feee] ... because the ideal is already v y -
- 7 unattainable, it does no great harm to - ‘
allow the doctrine of notice albeit in S
"a modified form, to further detract

. from security of title in the interests
‘/) of morality and fairness.o3 .

———

e - - .
In New Brunswick, a Land Titles Act has been adopted

simce 1981,54 however, it has yet to Ke put into operation.

thoggh'the spirit of .the New Béungqick Act seems to-foilow-more-
mpré'closely the:basic‘principlés of a “pﬁfe" Tgfrens system,ss-
until {it.1s put into force, one cannot p;edict its pﬁrity.
However, conéidering_all tbgﬂdifficulties encountered. in
implémenting such a system in_otﬂer jurisdictions with an

existing. and workable registration system, one mus t seripusly

question whether the Land Titles Act can resolve the various
. - R : o
problems encountered by lawyers in New Brunswick under the

existing Reglstry System.
/¥

.Fur:hermore, even if the Torrens systen is.thedrqtically
viewed as the perfect solution, one can only wonder about the
practical aspect of actually putting the system ta work In a

- - Y

.province such .as New Brunswick. At least one quegtion which’

*

53) G.J. Davies, Equity, Notice and Fraud in the Torrensg System,
(1972) 10 Alta L.R., p. 122. .
. " N N

54) 1981, SuN.B., c.L=1.1.

-

55) For example, the New Brunswick Act contains a mgre
elaborate section abolishing notice.

’

e
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arises is the financial aSPGCt.56 ‘If Ontario finds it t o
financially Burdehsome to have two sytems, nelther of which

is considered perfect, one can_-only woider how the more limited
. /-—- . Ny 4 Lw
budget of New Brunswick can suffice?57

There are many more unanswered questions concerning

. . . —
the Torrens system, some of which” will be scen {n the last

chapter where different possib!e'requms will ‘be evaluated,
proposed or rejected. Suffice it to séy here that the problens

-

we propose to discuss -in this paper in relation to the legal

- a r

professtion are Eroblems found wifhih the Régfstr; Sysgéml‘ﬁhtch
%t\Ehg only fecording-écheme in operation in New Brunswlék today.
A step by step comﬁarisbﬁ o f the‘dkfferenb systems and ﬁhelr *
manylvarﬂétions wéuld gonstlfute a-ﬁajor task in itself and has-

‘already bgén done.58-

-

56) _Although it has heen sald that "cheapness is relative and

' can be assessed only comparatively”, it is a factor to bhe
‘considered, particularly in a small jurisdiction. R.S.
Simpson, op. cit., no. 1, p. 17. ) -

57) Perhaps a financial study has been made of the cost factor
: of implementing the Torrens system in New Brunswick;.
however, the author could not fiad any. It may be of
some significance that a pilot project concerning Albert
County has been put off since January 1983. It s a well
. known fact that the provincial government has embarked on
a restraint program, and the moment’ seems lll-advised to
begin a new-and seemingly expensive program which fn fact
seems relevant to a relatively small part of the popuvlation.
58) Risk, R.C., The Records of Title to Land - & Rlea for~
"Reform, (1971) 21 U. of T.L.J., p. 465. See also Magwood .
M., The Systems of Land Registration and Guarantee of Title
in the Province of Ontarlo, (1959-60) 13-U. of T.L.J.,
p. 93. : ' '




D) The Legal Professipn . g

1,'.Its History

Like tﬁg pF;nciplés of real‘p}ppérty law, tﬁe-foundatign
of the 1&331 préfes;ion came after the'Nonan:Conguest‘in England,
principally after tﬁe thirteenth century.?9 Court 6foceeding§
wére no doubt the brincipal faétor in.the creation of the
profession. Barristersror advocates emerged'firgt,%3 good -

t- "harratorsJ who could be hired to tell the client's_si;:\Rf

the story before the court.60

-

Real propérty owners did much to encourage the

‘development of experts in real properiy law who soon .appeared

~

in the profession at the  Bar.

The attorney was a great convenience to
wealthy land owners who were constantly
involved in litigation and found it
troublesome to appear personally, as
‘also to ecclesiastical bodies and -
others, but law was becoming so '
Complicated that the public needed
further assistance of a different
k}nd.al o

It was not long before these landowners realized that these

1awyefs could be used to find methods of -conveying their lands,

or devising family settlements, wheﬁ the owner desired to keep
. . o ' L ]

/_‘-—r"\.
the land in his family.

59) Mark M.'Orkﬁh; Legal Ethics - A Sthdy of.Profesaional
Conduct, Cartwright & Sons Ltd, Toronto, 1957, p. 4.

60) I.T.T. Plucknett, op. cit., no. 8; P- 216.
61) 1Ibid.
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The important public aspect. of the profgssion, as well

as the pfivate hspect was recognized énd it was rearized.thnt

measures had to be taken to preserve the Integrity of this highly

‘ v

important profession. "These measures wére cwofo1d, they géve a
. . '
monopoly to the individuals who were "educated” .to the law, aund

they prevented any impostors from taking on any task described

as the practice of law.02

By the end of the thirteenth century, certaln

‘regulations were imposed upon the members of the legal profes-
sion which was being ‘divided into branches. _Pecavéefof the more

. public aspect of litigation, the history of the barristers scems

easier to fo?loﬁ histo?ically. However, it is quite clear tha't
conveyancers,, or scriveners, as they were called, latgr became
part of the profession of solicitors which came into lts éwn by
the eightcenth.century, and was conside;cd to.be,on-én'equal
footing thh barristers at that time and during thc-n‘ine-teenthi
cen;ury;&3 These .two branches of ;he‘legal profession grew to

become the most important ones, and came to encompass the -whole ’

profession. This division is still‘recognized in England today.

62)

By the Writ of 1292 (Rot. Parl. 1.84), c¢.f. Plucknett,
op. c¢it., no. 8, p. 218. The tasks -included any “practice
o'f.law for reward”.

0

63) Id., p. 226.

[
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Throughodt its development, the'leﬁa; profession grew -

under the ever wa;chful eyes'df the courts in England. The

&

solicitors were subject to direct supervisioh by the courts, b4

0y

while the barristers were under the coﬁtrol.of the Inns of

Court.65. Yet, both. branches of the legal profession were guided

. . 19
by similar standards of conduct. These rules of conduct could

¥

be enforced agalnst a,soliéitor by a court striking him from

the roll p__f__aolicitors,66 or in the case of a barrister by

'"disbarment from his particular Inn.67

-

For manj reasons, the legal professioﬁ-has traditionally

- : . L., ™
governed itself without many official "rules". The situation has

~r

been the same in the colonies as It was in England. in the

United States, for example; a formal cbde'of_professional ethies

a

was Introduced as early as 1887, but was approved'by the American

- —

Baf'Aas&ciatiop only in 1908.68, In Canada, a similar code was-

adopted in 1920.69

A principle which is steadfastly reinforced by the

courts as well ag by legislation, 1s the “"monopoly” of lawyers

v N ~

-64) This was provided_hy 1égislation, 1605; 3 Fac. 1, c.7,
See Orkin, op. cit.,. no. 59, p. 8.

65) Id., p. 7. | | ¢

66) Id., p. 9. . o
67) 1d., p. 7. o | - . -
sé) Ibid. : i |

69) Ibid.
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-

in 1egal practlce.70- This basic rule is of-course still recogoizéd .

. » -y —r

by the proper statutes today in all of our provinces.71 It

L

naturally 1nc1udes conveyancing ptactice, which is Judged to be

8 lawyer's right and responsibilicty solely. 72

2. Legislation Governing the.Profession

In New B;unswick; the legal profession was legally
" fncorporated in_ 1846. 73_ Today, the legislation gouerning the
Barristers Society,74 while perhaps belng more’ complete, still .

folLows the same traditional principles estab}ished.a-long time

ago.

70) For examples, R. v. James [1946] d.w.u. 340; R. v. V. hallet
- [1967] 1 OG.R. 696 . : ) .

71) The statutes are as follows: The Barristers' Society Act,
R.S.N.B. 1973, ¢.80, s.15; The Law Soclety Act, R.S. Nfld
1970, c¢.51; The Legal Profession Act, R.S5. Sask. 19653,

c. 301 s.5; Barristers and Solicitors Act, R.S5.N.S. 1967
c.18, s.4; Law Society Act, R.S. Man. 1970, ¢.L-100, s. &B
The.Legal Prqfession Act, R.S. Alta 1970, c.203, 5.92;

The Law Soclety and Legal Profession Act, R.S.P.E.I. 1974,
c.L-9, ss. 19 to 21; Legal Profession Act, R.S.B. C. 1960,

- f c.2l4,.88. 1, 72, 76; Legal Profession Ordinance, R.O. N.W.T.

1974, c¢.L-3, 8s5.:11-12. In Ontdrio, see The Solicitors Act,
R.S5.0. 1970, c.441, s.1l and The Law Society Act, R. 5.0. . 4
1970, c.238, s.50. . ' '

IZ) R. ex. rel. Smith v. Mitchell [1952] 0.R. 896; the question
of competence was not relevant. —_

73) S.N.B., 1846, c.48.

74) S.N.B., 1982, c.80.



B

The basic principleb.of self regulation and-self—"

government are

- 27 -

still recognized:

. 41(1) ... the Council may make

Regulations for the governement o

the Society, the administration ¢f . T
its affalrs and all matters cogrected '
therewith, including but without

limiting the generality of-the

foregoing, - ol

LY

provisions with.respect to ethics and

.standards_of professional conduct,

including the adoption and amendment
of a code of ethics and the designation
of conduct or types of conduct which
are conslidered unbecoming a barrister

or solicitor.

"The S
and for this pu

created to 1inve

Howev
measures; preve
and legal educa
attributed to t

the Act.

75) Barristers

ociety is also given the poter of self*ﬁ@séipline

rpose a "Professional Conduct Committee” i1s

stigate complaints of "professional misconduct”.’6

er, Ehe-powers gilven are not-limited t¢ remedial
ntive programs, in the forﬁ“df'practical‘trainiﬁg
tion are included‘in the obligatidﬁs which are

heé New Brunswick Law qundation_established‘undef

t

' Society Act, S.N.B/ 1973, c.80, s. 41.

76) Id., s. 16

r -
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s. 44(1) The objects ‘'of the Foundation‘
are .

a) to receive moneys and property and T
"to maintain and manage funds, the '
interest and: capital of which are to
be used from time to time as the Board

sees fit for

1) legal aid . o .

ii) legal research a - : : =
1i1i) legal . education T T , ‘ .
iv) law reform: ...77" ' :

The Society has chosen to adopt The Code of Professional

Conduct promulgated in 1974 by the Canadian Bar Association as a

basic codzrofnothics 78 However, it has exerclsed its power
of regulation by also producing a supplementary handbook, 79
containing rules which are qualified as complementary but

which seem however as geneéral as the Canadian Bar Association

In Ontario, legislation was adopted very early, not ﬁx\_
only to 1ncorporate tne 1ega1 profession,‘but to provide some

basis for'its regulation.sq Today, two statutes dre the most

77) ,1d., s. 44.

78) Id., s. 61. The Canadian Bar Association Code was approved
by the Canadian Bar Association on the Zﬁth August 1974.

79)"Id};.The Professional ConductJQZEEBGQk was adopted by the
New Brunswick Society in 1971 ziiiﬂ codes of ethics will

be discussed further on in this gsectjon.
80) An Act for Better Regulating.the Practice of the Law, Stat.
Upper Canada, 1797, c.13; see. also 1843, 6 & 7 Vict., ¢.73.

—
.

R e |
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_relevant to the practice of law; first, The Law Society Act,81

deals principally with th§ admission and the regilation of | .

practice in general; secondly, The Solicitors Act,82 which

. deals more épecifically.with_caats; and agreements between

solicitor and client.83

* As in New Brunswick, the principle of self-regulation

tr
~F

" and self-discipline seemsﬂwell recognized in Ontariﬁ. Howevef; _—

© agreement.

the legislation is wider in Ontario providing, for example, a

reétric;ion on 1imiting responsibility in a solicitor-client

84

in both prowvinces, statutes provide very general

r

definitions of what should be considered ﬁ breagh of the

" necessary standard of conduct demanded of a }gyyer.-'However,

there .are no specific_provisions as to just what quaiifications
a competent lawyer should possess, and certainly nothiﬁg
pointihg directly to a competent professional conduct in_
relation to conQeyancing. One must then‘turn to the accepted
.“codesf'to_see_if the professigﬂ has imposed on itself any
necessary ggidelihes as to what “competence” should be deemed

to include generally, and then more specifically with réggrd

to real estate practice.’ . &

"( -

81) ROS.OI‘. 1970’ C-238- 5_. . . ’
82) R.S.0. 1970, c.44l.

83) S.0. 1970, ¢.20 (amendment). See Réport on the Solicitors
Act, Ontario Law Reform, Minlstry of the Attorney General

84) Ibid.
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3. The Ethical Guidelines - . [

]

As we have seen, a sglicitor in New Brunswick caﬁ turn
. _ - ‘

to .certain sources for %uidelines; namely, the trelevant statuge,

i

which we have reviewed briefly,hfhe Canadian Bar Association - °

-

Code of Professional Conduct, and the Pfofessipnal‘ﬂandhdokd;_

apprqvéd by the provincial Barristers' Society. . Both the Code,

-

-and the Handbook follow generally re?uﬁﬁfied basic principles.

Because of the iiversif?—bf\pnaetféé in this small province,

~these guidelines do not prescribe what the lawyeér's conduct

should be in each”particularkcircumétancé but, aim, rather; to

regulate practice in general and are designed to be fié;ible,

allowing adaptable bounds within which one caﬁ act largely

_;ccording to his own judgment of what constitutes being beyond

reproach .in .the particular circumstances.

»
P

In this section of this paper, we will first examine '
briefly each of the baslic principlés which are accepted as
undisputed and we shall later attempt to evaluate the application

of these to real estate practice.

Two basiclprinciﬁles have alwéys been viewed as.  ;
éésential qualities Eor.any individual who hopes to become
a member of the legal prdfessipn; they 'are integrity and
competencé. Integrity 15 the basic element of the qtfferent
"codes” laid down as guidélineg for the practising lawyer;

Integrity is the fundamennal”qualitg,
whose absence vitiates all others.8

85) Op. ¢it., no. 78, p. 2, note 2.



-31 - S Y.

oy d . -

As for competence, it 1s subdivided into two parts in the Code

. " of Professional Conduct and 1is expresséd‘as-follogs:

~ (a) The lawyer owes a duty to his
: T g .cldent to be ' competent to perform :
' ' the legal services which the 1awyer
.t undertakes on his behalf.
, (b) The lawyer should serve his client
. ' , in a conscientiocus, diligent and
- efficient manner and he should provide
a quality of service at least equal
to that which lawyers generally would
expect of a competent lawyer in a like
ST . situation. .

Tﬁe gsecond part of this rule regarding-competende has
been used by courts to test the standard of conduct required of.

a solicitor in some negligence caees.87 However, the rule in

itself is not given with—esy—objecrive of providing a precise

standard but rather only as a guideline to be considered by

"every lawyer when he takes on a legal ‘job.: In other words,
the rule itself, ae well as the commentariee on It are so broad

as elnost to seem 1nténqionally vague. While the authors want

-~
v
L]

competence to

(go) beyond forwmal qualification of. the
lawyer to praccice law

they goroﬂ to say;

it uill be noted that the Rule ‘does not
provide.-a standard of perfection

+ - S

“86) Id., p. 4. . : | S

-
¥,

87) For example, see Aaroe & Aaroce v. Seymour (1957) 6 D.L.R.
{2d) 100.

B8) Canadian Bar Assoclation Code, op. cit., no. 78, p. 5.. —

89) 1Ibid.
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Negligence is distinguished from “incompetence, and so

) : ’ w ) - . - I "

.- -

far as disciplinary action is concerned, may well go unpunished,
. . " [ .

”

. . . . by
unless it adounts to gross negligence: - : %
A mistake even thOugh ie might be .
actionable for damagés in- negligence
would npt. necessarily constitute a
failure to malntain the standard set
by the Rule, but evidence of gross
neglect in a particular matter or a
pattern of neglect or mistake in
different matters may be -evidence
oo ' of such a failure regardless of tort
\1iability. In the result; where both
negligence and {ncompe tence are -
established damages may be: awarded
O the former and the latter can give ,
r i to the addition§6 sanctton of . -
disciplinary action ‘

. L -
- . ) .
. - . -

The practical consequence of this commentary on ,
this important canon of ethics is to makelonly 1ncompetence"
susceptible-to disciplinary action. Simp e negligence muet be
judged'by the conrts.. The emphasis is placed on the effect of
one lawyer's actilon (or inaction) in relation to the reputatlon'
ofthe profession in general.c This may be justifiable, since the H

Canadlan Bar Association Code is written with the main object of

protecting the profession and its reputation.. But one of the
e
objectives of the Code is alsb, the protection of the public and
y

of any individﬁEIraealing with a member of the legal profeesion.gL

LY . N B T

90) Id., p. 6. That negligence ives a right to dama%es in.
a case involving professional negligence by a solicitor
is less certain than this paragraph supposes, gee cases
referred to "in Chapter’ III. .

91) Thelr wilews of this canon were endorsed by Mr. Paul ‘
lLeBreton, Secretary, New Brunswick Barristers' § et{;
in conversation on April 22nd, 1983. C.f. also a ished
memo to the members of the Society dated December s
““in which it 1s stated that sixtf six per cent (66%) of
problems dealt with by the disc plinary committee concern
conveyancing problems.

| f; | -
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One can only._wonder about the overall effect on the reputation

of the profession when some 'lawyers consgistently make “mistakes"

A

(albeit not considered gross negligence) in a real estate

.transaition;'a matter which must in the public’s view, . appears -

relatively simple.

»

- In ‘is hoped to be able to show that the profession
- .

_would do well to provide itself with a much more definite °

N 1
standard of gonQUct, and should perhaps determine the degree

of compétence-reqhiyed according to the'degree of difficulty
eharacterisfic of the various areas of law.‘.MiStaﬁes caused,

not from lack of a particular ski}i, but from not taking the

L.
s

necessary time, or, exce?tionélly simple lazinesé, should be
reprimanded, whether such lack of diligence be qualified as.

negligénce of'misconduct. For example, it is difficult to

‘believe lawyers do not have the skill to do a corgéht ticle

heﬁrcﬁ; yet, more than half of the problems brought before 

the disciplinary commgtfee in this prpvince are related to
w—J N .

Y

. . R -\

~

L A

_0f course, it must be conceded that most lawyers have '’

' . / : .
a very diversified practice, and their tasks are certainly ngt

limited to conveyancing. .Therefore, many of the rules, or .

'géiaelines applicable to §¥hctice must- actually reflect this
> R

. -

reality, and indeed they do. Some guidelines refer to various
. L : ' ~
. LS

[ . .o

il B
)

e ' oL
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legal tasks from giving expert opinions, to the different phases

of litigation... For example; the Canadian Bar Association Code

-

has a'chapter on “advising clients”, on keeping con?idential
information, on the perservation of clieuts' property (documents,

records, etc...), on advocacy, and on fees...

. - . - * 3 .
However, the Code still seems permeated by an approach

"which seems'to favour isolated aspects over a more balanced view

of general practice. While éfforts have been made by tﬁq
éommgntators to rgflect'a'manda;; to consider the more genecral
questions of pfﬁfessional.s;andérds and obligatiazs,gz thelr-
fifal comments do not usu;lly reflect the wider rspective
of'generai practice, but secem to focus principally &n problems
originating innfhe7c§hduct‘of_litigation. ¢

b}

. ) AY -
True, litigation can e a source of many difficult

situations coﬁcérning a lawyer's duties to his client‘gnd Lo
the éourt.; Hﬁﬁever, we think it unforﬁunate that more parti-
cular attention has not been paid to conveyancing and its many
différEnt aspects. Surely, real estate is as common_in a
lawyer's practice as the holding of public offiée, 9_9ubjéct

which receives some attention 1in the Code.93 In fact, in a

province like New Brunswick, real estate forms a large part

92) Canadian Bar Association Special Committee on Legal Ethics,
7 Preliminary Report Code of Professional Conduct, 1973.

. .,
93) One finds in the Canadian Ba{rAssociation Code, op. cit.,
no. 78, a chapter entitled "The Lawyer {n Public Office”,
at p. 36. . s - B

Ty
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of a lawyer's practice in'mogt law offices, since it is a

recognized“fact that 1t is aifficult to specialize in lessex-

. known fields when client population is relatively small.

prever, a perusal of the Canadian Bar Association Code yields

no 1mportant findings as to rules, or guidelines which could

+

Be applicable speecifically, to real estate practice, or in
particular, conveyancing. One mus?’d?termine what conduct is
foiérated and which 1s not byfieading betwe;n the lines, by
analogy ér'by applying.indirect allusions to conveyanéipg

wm

practice. A - : ' -

For example, although one would;thfnk that the cardinal

-

rule of integrity is especially important in conveyancing, one

finds only an indiregt referénce.to it in the Canadian Bar

- .. .

Association Code by way of an illustration of a breach of the

-+

‘Rule: -

3(1) failing, when dealing-with a

- " person not legally represented, to
’ disclose materials ﬁactq, e 8w the
s o exlstence of a mortgage on a property

. : "being sold, or by supplyling- false
. information, whether he 1s profes-
sionally representing a.client or

is concerned personally.

. Again, when .the Canadian Bar Association Code discusses

the principle of competence, which is so essential .to any lawyer
purporting to certify a title for a client, one finds no specific

[

94) Canadian Bar Association Code, op. cit., no. 78, p. 2.

i
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ﬁen¢ign-of';ea1 egtabe prectipe, unléss one‘of several examples )
;f breaches ?f'thatlprinctple could be saild to be app}iqabte.
‘becéuse'of its allusion to documents:

| sliﬁﬁﬁa'work; chH as mistakes or.

omissions in statements or documents
p;gpared on® behalf of the ctient...?

. -y

'HHen'searqhing for guidelines in the practice of

conveyancing, one invariably comes up with rules oﬁ "{mpartia-

lity and conflict of interest”. The Canadian'B#r Assocliation

Code devotes a whole chapter to the subject and it is dealth with
: . ' ' ' R
quite exhaustively in the other sources of the rules of conduct.

-

Lk

This appears to(be one principle on which thére {s consensus. ?
T .

/ w
No lawyer should\haprésent both) parties in a real estate

-

transaction. fhis is,uﬂderstandable as 5ueh a situatioﬁ can

give rise to fnnumerable difficthies, some . predictable, some

not, depending on the ﬁarticul-ar.ﬁlrcumétances.g6 Despite this p
consénsus t he pract¥ce has not been»c0mpleté1y condemned.

However, the Canadian Bar Association does seem to view it

negatively. s

-
+

95) Canadian Bar Association Code, op. c¢it., no. 78, p. 5.
One example of an "omission” in a document which resulted
in a case going all the way to the Supreme Coutrt can be
found in Hashman v. Anjulig Farms Ltd [1973] S.C.R. 268,
where a restrictive covenant (applicable to the whole
parcel of lan transferred) was omitted from the deed.

96) Some examples are found in‘the Canadian Bar Assoclation \}
~ Code, id., pp. 19 .and 20 (footnotes). The practice of
“ acting for two opposing parties {fn litigation, however.
has always been condemned, beginning in England in relation
“to non-litiglous matters. See M.M. Orkin, op. c¢it., no. 59,
‘p. 100. :
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In addition, it is important to note that the Canadian

(8) In such a case, when the lawyer is
asked to act, he must, before accepting
the employment, disclose and explain
the nature of -his conflicting interest
to the client, or in the case of a
potential conflict, how and why it
might develop later. If the lawyer
does not choose to make such disclosure
or cannot do so’'without breaching a
confidence, he must decline the
employment. If, following such
disclosure, the client requests him

to act, he should obtain the cglient's
written consent or record such consent
in a letter to the client. However,
the client's decision that he wants

the lawyer to act .in such circumstances
should not be accepted uncritically’

by the lawyer. He should bear in mind
that, 1f he accepts the employment, his
first duty will be to his client, and
if he has any misgivings about his
ability to place his client's interests

first, he should decline the employmenf.g7

burden:

It seems fair to éonélude that although not barred altogether,
" the practiﬁe of representing both parties in c6nveyancing can be

said to be looked upon critically by the Canadian Bar Association.

-

97)

98)

of showing good faith and that adequate
distclosure was made 1in the matter and :
the client's consent obtained.

-

- '
-

Canadian Bar Association. Code, id., p. 18.

Canadian Bar Associlation CB@E,

..0f proper
where the
property:
quoted in

PLAN

to the lawyer the aﬁditiqnal

<

1d., p. 19, note- 13. Lack
disclosure is viewed even more strictly in cases
lawyer himself has a personal interest in a

c.f. Cornell v. Jaeqer (1968) 63 W.W.R. 747,

the Code, ibid

»

£
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In.adopbiathhé Canadian Bar Association bode,‘the

ﬁew Brungwick Society has also espopseé these samg_pyinciples:99
Furtherﬁore, it is'relevant to obserﬁe ;hat the_complem;ntary
rules”co;tainedJin a Handbook also mention specificaliy'ghe
practice‘qf acting for éwo_differenﬁ'pa?tles: Thefe the practlice
is condemned in any "non—¢onténtiou5 matte?s such as. the purchasé'
and saie of propértyf"loo .Howeveri it is“also:provided.th;t'the
practice will.be éxceptionally pérmitted Lf wiitten consent is
,g;vén B;'bokh sides. By mékgng the writteﬁ consent-éﬁ essential

element,, the New Brunswick.Sociefy may be said to take dan even

stricter view of the practice of acting for two parties in the

. same transaction than the Canadian Bar Assoclation Code. It.

should be carefully noted that the Handbook allows the. practice

with written consent only in ,an “arms-length” transaction and

the consent referred to must-be in a prescribed form, as the

Héndbook.gpgaks of:
forms of consent to be used by members

acting for both the vendor and purchaser -
in'an arms-length real estate transaction.lql

. . "
]

99) The Barristers' Soclety Act, Suﬁ.B., 1973, s. 3.

100) Professional Conduct -Handbook, approved by -the Barristers'
Soclety of New Brunswick pursuant to the Barristers'
_Society Act, op. cit., no. 99, s. 3 (Resolution 6l) sec
nunber 9 of Part C. . ‘

101) 1Ibid. One should note reference to "arms-length...
transaction”. It seems that a transaction between members
of a family is not considered a situation where th%,lawyer
should even consider acting for the two partles, ®

‘notwithstanding consent. C.f. also Powell v. Powell"
[1900] 1 Ch. 243, referred to by M.M. Orkin, op. cit.,
no. 59, p. 104. il ‘
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Q As ﬁgth the ‘Canadian Bar Association Code, any real

]

.es;ate“transadtion between a lawyer and his client definitely.

calls for indépendent légal adyice for the élient#_

Lawyers should avoid purchases of-
property or other similar transactions
-with a clieént. The lawyer must insist
that the client obtain “independent
_ advice where the lawyer enters_into
- . a transaction with his client,102

Therefore, the practice is frowned upon by evérybagthority:.yet,

surprisingly it still goes on, -at least to a certain degree...
‘In fact, the‘prescribed'conéént'form may even sct as an incentive’

to ignore the rule. Because of the consent exception, a soli-

citor may feel protected and may conclude that acting for two

”
-

‘parties fs,condoﬁed with consent in any circumstances. Cleﬁrly
this conclusion is wrong; the form of doﬁsent has been prescribed
for use only in ex?eptional circumstances, As was ﬁointed out.*J
pfeviously} geperally the prdctice is‘coﬁdemned. . Moreover, ﬁo.-
get .a sigued consent formlfrom'the parties may not sufficlently
protecﬁ the lawyer evén when the tranaaéiiZn 15 at at érm's
length; much depends on the way i£'is‘acquired‘by the lawyer.
th‘exémple,wzf it‘;s said to be only a “formality", a party may
not realize all the 1mplicatibns in which case the signed/consenﬁ
would be worthless., Again, despite explanations, -one of /the
parties may iaqk the sophistication necessary to comprehkad-all

thiat 1is involved.

r

102) Professional Condﬁct Handbook, op. cit., no. 100, number 3,
Part E, p. 21.
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‘On this point, solicitors ‘should remember one more

implication 6f the requirement which may be sometimes forgotten}

-

The practice should be exceptiogal and it ls the lawyer who must
prove his-good faith. He cannot do this unless he has-explaincd
the consequences very clearly to both parties,

nor will he be excused by pleading that
if he does not act somebody else will. 103

These are the only guidelines found in the Canadian
, B ‘ S
Bar Association Code which could be considered more commonly -

applicable to couvéyancing. Also, they are found only by a

- i -
_ -

‘careful reading of!'the Code, as they are not prominently ° °
displayed. In some examples given we find that a lawyer cannot
act as splicitor and concurrently as a real estate ngent'lo4
that is, he may not collect a solicitor’'s fee plus . a Eommissioﬁ
for the sale of the same parcel of land.l05 Also, financial

arrangements in relation to sharing a commission between ‘a

lawyer and a real estate agent are'barred.,lo6 - '

Finally, the Canadian Bar Association Code touches

* upon what might be known as busiﬁess efficacy under the heading

103) Ludwig (1902) 29, C.L. Times 253, quoted by M.M. Orkin,
- op. cit., no. 59, p. 102, : '

104) Canadian Bar Association Code, op. cit., no." 78, p. 42,
number 7. :

105) This is found in a differené}éection of the Canadian Bar
' - Association Code, op. cit., tho. 78, p. 23.
. T . i

106) 1I1d., p. 42, note 7.
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“Responsibility to lawyers individually” .107 ~ Alcthough, &hce
again,'conveyanciné pfoblems are not spécifically referred to,

mostﬂguidelines*cqntafned in this chapter concern situations

"which commonly .exist in real.estate practice, for example,

communications between the solicditors of both parties:

5. The lawyer should answer with' .
reasonable promptness all professional
letters and communicatdons from other )
" lawyers which require an answer and he
should be punctual in. fulfilling all
commitments.l :

When 6ne thinks of the impoftanhe of Eoilbwing the tinme Iimi;s'

provided for in agréements of sale concerning pbjectibhs, for

example, the relevance of this rule seems quite clear.

~ Another element commonly found in transactions are

ﬁﬁQertakings gliven to another solicitor. This is a routine

e

practice; however, the Cénadian Bar Association Code Warns of

Y

many possible problems arising from this practice.

6. The 1awyer'shou1d give no undertaking
he cannot fulfill and he should fulfill
every undertaking he gives. Undertakings
should be written .or confirmed in. writing
.and they should be absolutely unambiguous
in their terms. If the lawyer giving an
undertaking does not intend to accept
personal responsibility, he should state
this quite clearly in the undertaking
itself. 1In the absence of such a

107) 1d., chapter XVI, p. 61. S -

108) Id., p. 62.
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statement, the person to whom the
o undertaking 1s given 1is entitled to <
_ expect that_thellawyer'giving‘it will °
" homour it personally.lO ' ' '

Such undgrtakings-SEOuld be given very carefully: and

only exceptionally: 7 R : L
) ‘ A breach of an unﬂeffaking given to the
- Barristers' Soclety gf 'New Brunswick
or to fellow counsel constitutes profes-
slonzal miscondnctfllo

The practice mgy have important'codséquencés, and sometimes

is neeessary for the sake of efficlency. More pfeélse rules
maf have to be provided for, especially in relation to a }eal

. eStfate transaction. This could be done by amending the exlsting
Code in order- to make it more exhaustive, at least on thls .

important question.

: As‘ﬁe have attempted to show throughout this section,
there are few rules defining precisely what conduct will %E
considered ethically acceptabliéin éovegancingn Guidellines
-con;ained in professional codes such as the one published by

the Canadian Bar Associatlion, as well as those giveh by the

various Barristers' Societies are intentionally written in a

. ————

109) Id., The manual notes however, that the Ontario Bar will
take the undertaking to be a personal one, notwithstanding
the words "on behalf of my client” unless the clrcumstances
are exceptional, 'at p. 63, note 7. '

110) New Brunswick's Professional Conduct Handbodk, op. cit’,
no. 100, p. 18. See also Knox v. ,Gregory, (1881)

21 N.B.R. -196. T

e
o
i e
e
-
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" general, almost vague style. Thqy follow cercein basie general

(ﬂfinciples which are felt to be adaptable not only to the

profeesion in generai, but also to any of the widely differing

groups praétisfng'lﬁﬁ.in the various regions of the country. -

The lack of precision and paucity of detail seem intgntional
in order to: make these codes or canons of ethics more palatable
to the many different individuals who practice all the divergent

aspects'of law.

However, in view of the inordinate number of

disciplinary problems reported in relation to conveyancing,
) . . .

one cannot help but wonder.}f the governing bodies of the

differqp: bar assoclations '‘should not question this genefality-

and think about approaching directly at least certain proble-

matical areas recognized as commonly giving rise to ethical
questions in real estate practioe and conveyancing. As shiall
be seen later, a procedural guide may oe difficolt to compose
if one g&ide most cover the whole of the praétioing profession
_in Cauada; however, 1t shoold be ceasier.for the different groups,

of practitioners in a province to meet and reach a certain
. L]

.consensws'on‘tertain guidelines which could reflect the accep-

table general norm in a certain area of practice 111 This

I""

should be quik_/p%ssible with relation to real estate practice
/—'

and conveyancing. At any rate, we submit that “the existing
\ : ’

"

: 111) Perhaps the concept of one code for everybody should be
abandoned in favor of more specialired manuals.

.
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o ' -
codes, statutes and regulations are mucn'too general--and are
actuél}y inadequate in relation to specific ethical questions

that arise in the whole real estate fleld. - -

Concliusion

E)n

. * . '-
In this chapter, we have attempted*co show the basic

difficulties which\confront the lawyer who practices in a’

provinte iWw which the Registry System 1is still functloning,, -,

least as the mai , 1f not the sole system, as, in New Brunsulck.

Y

-

Traditionally, p%ifing with land has bheen dLﬁ&Lcult business in

common law and hes\always hE;n consideredha; requiring Special-

procedures; and, few\ jurisdittions have preserved'mcre of the

.s;rict traditional cond 8 of real property laq‘tnan ours In

New Brunswick. The Registry System-which should have made

"

conveyancing an easier and more certain task has become outdated

.and itself the source of many problems. Finally, lawyers-ln the

conduct of thelir practice doncerning lapd must rely on genernl
guidelines that'provide very little guidance especial}y as to
the .complex ;ask in every trensaction involviing the transfer )
of ladd. - | ) ‘.;
Practices which. seemingly should be simply condemncd
are tolerated. For example, one “can seriously questlon ever
allowing the situatign wnere one lawyer acts fcr both partiee

in a sale of land, but this continues to go on. As a result,

the novice is left without much guidance, the experienced lawyer

v
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L

is'left to rely on his experience and hié memory. In fact, most

law'offices éiﬁply-have "checklists”, which are often those - -

~

provided student léwyérs'in their bar admission course. These
é;umeraté‘the different steps which-should‘be followed in
ordinary transactions, and afe.valuable, but in a limited way.
One of the important.steﬁs iq conveyancing—iéﬁfor t he pufbhaser‘s
1awyer'€a %earch ;nd certify the title. Iﬁ is this rather
limited but véry important aspgét of the iawyerfs role thch

we propose to examine in more detail in chapter II.
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CHAPTER TWQ - THE VARIOUS DUTIES INVOLVED IN‘CERTIfYING TITLE
UNDER THE REGISTRY SYSTEM ‘ -

A) Introducfton

¥ . . -

Because of the difficultigs.inhefent in the Reglstry
of Deeds‘System found in New Brunswick, and in the castern
common law provinces generally, including a large part of

Ontario, and because of the vagueness aﬁd'uncertainty’aﬁ the

- - R Vo

ethical éu;delines available to the.indiqidual 1awye£, é lawyer
: i~ '

will oftén find himeelf on shaky ground when asked to verify '

énd certify a title to land. ‘

Being retained to represent a purchaser of real Co

property can have'variou% consequences for tﬂe'lawygr; though .

it is interesting work and a good source of ilncome, it can also

be a frustraxiﬁg'sourée of difficulties, Both practical and
legal. Whether the latter bverweighs the'formeé, or vice versa

A

-

may depend on a variety of factors, including the lawyef's

. . - [ = gy
skills, competence and experience, and sometimes pure chance.

-

~ . -

in the Ontafio‘Registry-Sysﬁem, as well ah under our

T

present system In New Brunswick and elsewhere, ;he*solicitor

acting for the purchaser must first ascertain for himself, and

- *

then advise his clienf of the'market%bility.of the “vendor's

e



«title. Because of the common law .and the Operation of these.

‘registry systems, ownership often depends on the law of

-priorltles. The acceqted method of verifying priofity hnd

'marketability is by drawing up an abstract which in turn

i,

-

reflects a chronological search of the state of title over

the years under the vendor's predecessors—in-title. It is

this search;_and the certifying of the title wnich account

[ : =

B

for ?au%&\if not most ofléhe opportunities for error, omission,

~

dnd,;BEcasionally negligence.

A o e e . ‘ ’

In this chhnter, we hope to elucidate ‘the various

- . >

practical and legal duties imposed on thé lawyer whose role 1t

£ » -

1s to cértify the title. We will also discuss some diffiCUlties,,

-

‘both legal *fand practical which accompany “his neceéssary visits

to the Registry Office. Finally, we will diécuss, briefly,

the extent of the guarantee found EQ\iFe cer:iffdate given by

"B)' The Technical Aspect

I

*

a lawyer to his client. _ - , :

oom

In searching the title to a pajcel of land, 1t 1is, of
a
course, obvious that one needs some me hod of identification of

the parcel'in qnestion. Whilé-Ehis may not be a édommon problem

- e
- .

in Ontario because of geographicallindices,-the simple task of

identifying a pafcel from a given deécription can sometimes seem
- - 7 PO
an impossible task in New Brunswick. Because of our still very

primdgive method of indexing in this province, lawyers are forced
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to read every conveyance made by every predecessor of the owner

to verify the chain of.;itie.lfz ’ .

4nother common problem concerhing desqriptloné, and

“which is also: found in Ontario and elsewhere under a Registry
System, relates ko the Imprecise description of the quantity of

land to be transferred. ’ While this generally is not considered

S RN
to affect title, 13 4t will probably affect the bargaln, at

-

least the price; it usudlly has grave consequences for the

buyer. Thus, the lawyer should at 1east-verify that the

description~giyen In the agreement of sale matches the one

found ﬂ//the vendor s deed -In fact, it is strongly eugbested
!

that t?e lawyer go further than/}hig and advise his client to

have tﬁe property properly survEyed.llh o
K As a practical matter, 1t is submitted,
_} .. a solicitor should advise his client
of the wisdonm of a survey. If the
client insists on going forward without /
retaining a surveyor, then, the respon-
sibilities are obyious.115

112) Because of the fact that one owner may have been the

: registered owner of many different parcels of land,
and because of the very unscientific method of writing
descriptions which were widely used, some parcels of
land are practically untraceable to the Crown grant.

113) Wilson Lumber v. Simpson (1910), 22 O.R. 592; Re Assesgment

A i'%“;‘ég

Equalization Act; Re L. & K., (N. Shore) Ltd (1968), °
65 W.W.R. 142. ' :

11ay Koiéd‘v. Solicitor [1970] 1 O.R. 41. Certainly he should

do,so in every case where for any reason his client asks

his advice about quantity of land, 1its descriptlon, or the

location of a building. .

115) Marwood v. Charter Credit Corporation (1971}, 2 N.S.R.

(2d) 743, 20 D.L.R. (3d) 563; see also V. piCastri, law
of Vender and Purchaser, 2nd ed., Carswell Company Ltd,
Toronto, 1976, par. 265. o

“ . . .
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The chronological search must be done in the ﬁegistry '

Office pf the county where therpqrcel of land is sitgattd.
Métt'of these offtces-in New Bruﬂ;wick can only be described‘ts"
overctowﬁed, disorganized. and -dusty Ptatét where'the.order of
the'volume;.ot bound:docuﬁéhts-stems-to folltw best the laws‘of
someeieb§rinth.116 ~wWithout first knowing the floor plans

of these places, one can waste precious .time searching the
mysterious épots resérvgd for‘the registetéd plans, dt aggin to
hunt do;ﬁ a particulé;_missing page which ‘has not been replaéed.

x

; In Ontario, reports on the Registry System have® yielded

strong criticism concerning the "low level of mechanization” and

the "considerable autonony” of each office.ll7 1n New Brunswick,
automation, or cdmputerized equip&ent are totally'unknown and,
one suspects, gtill unthinkable: for its registry offi;es.ll8
Everything seems to be painstakingly done by hand, including

indices.- Perhaps we shOulq be grateful that these are at least

in alphabeticaluord‘er.ll9

116) The situation in Ontario has not been described much more
favorably. . For example, see An Improved Land Registration
System for Ontario, vel. 2, Ministry of Consumer "and
Commercial Relations, Ontario, 1979, pp. 90 and 91.

LELEE —_—

117) Id., p. 5. - A

118) This does not apply to the Land Titles System for which ., _.—
preparations. are still being done. .

™

}19) In indices of years- before ‘the 1950'3 only the last name

was written in alphabetical order.
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In addition there is but one copy of each precigus

,annqal index. - pbviougly, lost ihdgg books, or pages would be

difficult to repléce;lzo yet despite thig obvious fact, some
index books are.gliowed to remain in pitiful condition in-

certaln offices, some even qith their pages loose or partly

torn. Because of the fact that some indices -are handuritten

.and therefore. in one unique copy, the serious\consequences of

a possible loss of these pages certainly reqires some actlion

, _ . : .
for their preservation. This deplorable stace of affairs also

greatfy augments the potential for illegal altératldns and other

’

C) The Legal Aspect

The practical difficulties, although frustrating, are
the ones which are more easily surmountable. Thoge which'are
ha;der td cure are problems having é'legal asbect, "Some haslic
questions are s;ill answered only in a more or less,brecise

manner. For example, why does. the buyer have to be assured

—

by his solicitor that tﬁe title to the iand%he is acquiring

15 a2 "marketable title”, and what doég this mean, legally to

-

the client?

In cohtrgdistinction to the many reforms made to the
law governing the buying and selling of personal property, the

120) See An Improved Land Registration System for Ontarié,
op. cit., no.‘Lhﬁ, p. 5.
121) 1Ibid.

s

Yo s
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remained quite static. One 6f.the traditional common law rules
which stiil‘applies in‘th&-céae of sale Bf real property is the
oid max im ";a;eat emﬁtqr". Therefore, it 1s up to the buyer

to bewaré.of any p;oblems éffecting the pfoﬁertf which e is
acquiring; as.well as thg quaﬁtity of 1aﬁd-he will be receiving,
and f;nally; the.dqctrine of ;caveat emptor” has also been

applied to the quality of title which the purchaser seeks to
122

0f course, the buyer can do his-own infestigatin of
title if he so chooses presuming he tas the 6}Qper knowledge
and ability. However, the majority of lay people mbst sensibly

prefer to rely on the competence of a lawyer who must be able

. . .
to locate, read and interpret all the relevant documents which

are registered and which doulq.affect the. parcel of land which

-

the client expects to chutré.*,No'document referring to the

particular- parcel of land in question can be ignored, due to
e

»

the very nature of the Reglstry System itself, which has been’

described as follows: ' ) Vi

The Reglstry system provides only an .
historical record of dealings with the -
‘land. " No attempt is made to rule on
the validity of documents -and plans

that appear to supersede others. As

‘a result, prior documents and plans
cannot be ignored.

Fl

122) V. Dicastri, op. cit., no. 115, par. 270. See also Trust
and Loan v. Shaw, 16 Gr. 446 (1869).

123) An Improved Land. Registration System for Ontario, op. cit.,

To. 116, p- 3-

a
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This necessity of examiﬁiug each and ‘every documenf—

'is itself very time-consuming and a great source of frustration

-

and has been repeatedly criticizﬁd,124 yet no complete'solutiqn
‘has been found, a?thOugh‘parbfal remedies have been adopted iIn

b

Ontafioilzs

- 1. Defining Harketable Title

v .-"et -
.

Of all the concerns of the solicitor acting for the

purchaser, his most important task is to verify the quaflty of
the vendor's title:

Any purchaser of real esiate, even If
he does not intend to purchase the land
for investment or speculative purposes,.
should be able to sell it-at his own :
volition without the handicap of a '
» purchaser calling into question the
validity of his title.  One of the
primary duties of the real estate
solicitor 1s to obtain for his client
a marketable title.126

A clear title has begn defined as one'which could

be forced upon a buyer;127 as one which could glve rise to no

+

.- -124) 1Id., 'pp. 31 and 32.  See also B.E. Lynch, Smoothing the
Route to Registratiom, (1970), Lect. L.S.U.C. 101-123.

.

125) See as examples “... the forty-year search limitation
period established in Part III of the Reglstry Act;
, and the barring of certain claims against land after
-a discharge has been registered for a given ‘mumber of
years”. An Improved Land Registration System for Ontario,
op. cit., no. 116, pi 32,

126) Clements et al. v. Wyatt et al. (1979), 9 R.P.R. 13 -
(pp. 32 and 33). | T~

127) Pyrke v. Waddingham (1852) 68 E.R. 813.

t:.-‘ -:".;H
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-possible act:,ion;128 and, as one on which there can be‘qdét no

reasonable doubt{}zg Any valid objection can give to the buyer

the ¥lght to ask for recission and recovéry of his deposit.130

While the objecting purchaser need not absolutely prove that the
titie will necessarily be held invalid, he must raise a serious

doubt, and he must show that it would,be_reasonaﬁle to ralse the

question in litigatioh. The,i@ppftant moment when the title must

be clear is at the date shown for closing; :3! it seems irrelevant,

for example, that the land méy be subject to a future

'ekyropriattbn.132 e -

Authors generally equate "clear" title to a "marketable
ticle": . "

The doctrine of marketable ‘title is far
from being an obscure legal construct.
The avergge practitioner encounters
that doctrine daily:

l. in decliding whether to object ' to.a
"defective" title, '

.128) Logan v. Steiny [1958] O.W.N. 343.

'129) Yandle & Soms v. Suttod [1922] (2 Ch.) 199.

130) B. Laskin, Defects of Title and Quality (1960), Lect -
' - L.S.4Y.C., p. 389; Stykolt v. Magnard [1942]-3 D.L.R. 654;
108, par. 308.

V. DiCastri, op. c;t., no.
131) RKolanm v. Solicitor [1970] 1 O.R. 41, 7 D.L.R. (3d) 481;
aff'd {1970] 2 O.R. 686, 11 D.L.R. (3d) 372.

'132) Hartt v. Wishard - Langan'Co. (1908) 9 W.L.R. 519;

18 Man. R. 376; see V. DiCastri, op. cit., mno. 115,
"par. 315. However, for an authority who seems to hold

a contrvary view on the particular question of future
expropriation, see B. Laskin, op. cit., no. 130, p. 400.
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2. in deciding whether the vendor has

made a proper tender upon closing a -
transaction. N -

3. in certifying for the purchaser or .
mortgagee that the title is marketable.133

0f course, it could be said that familiarity with a concept
may not by itself equate to knowledge of its true meaning.

For example, lawyers have objected, unsuccessfully, to the

-

marketanility of the_title of land which was affected by

hY

planning legislation 134 N

*

{

[N

It may be possible, in fact; to. draw a fine line

between a clear” title, and a "marketable” one, depending

on the definitlon one gives to "ﬁarketable“. If one takes

an'example where a vendor subdivides without regérd to the

*

Y F
planning legislation, such a vendor may. be able to transfer

*a clear title, but it is dOubtful that this title even if

not invalidated by the legislation135 would be Lnnsidered

133) W.I. Innes, The Doctrine of Marketable Title ian Canada,
(L976), 25 U.N.B.L.J., p. 97. The author attributes the
origin of this doctrine not to American influence but to
the English courts of Equity, (p. 98).

134) For examples, see Albert v. Legere (1977) 19 N.B.R. 44;
Capital Quality Homes Ltd v. Colwyn (1975), 9 O.R. (2d)
617; 61 D.L.R. (3d) 385. (This case was decided on the
frustration of the contract of sale which had not heen
executed) ‘ : -

135) In New Brunswick such a deed may be valid, however it T
cannot be registered; c.f. Registry Act, R.S.N.B. 1973,
. c.R=6, s. 46. One should note that the situation tis
o, radically different 'in Ontario 'where failure to resgpect
the provisions of the Planning Act, R.S5.Q..1980, c.379, .
prevents any transfer of interest‘ c.f. 8. 29(18) of the
Ontario Act. :
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of "marketable value” by the buyer 136 ?he distinction may be

"

further explained by the view taken of encumbtances .. While
some may see these simply as anything which may in any way affect.
enjoyment o} theAfee-q;méle absolug§3¥?7 authorities hs;ally
distingu;sh between some bﬁ;dens and those interests 1o land
which;affeét not 6ﬁiy the use of the land but the title itself
agahb%nfine “encumbrances“ to the latter.l38 This distinction
is not clearly understood bf the layperson, who generally thinks

a good title will give him the right te do as .he pleases with

4

the land.

It must, however, be pointed out that a “clear” or

marketable title as it 1s légally understood does not necessarily

meap a "perfect” title:

++.the showiﬁg of a4 technically perfect
record is not necessary to establish
good title. )

The test in title searches 1s “"reasonable
doubt”. That is, does the alleged

defect make title unmerchantable beyond S
a reasonable doubt?}

136) See Albert v. Legere, (1977) 19 N.B.R. 44. " No objection
' to the vendor's title could be made. The buyer had become’
the rightful owner of a parcel of real estate on which
he could not build anything, and- of which he could not
‘register the deed... ' ' : '

137) W.I. Innes, op. cit., no. 133, p. 102,

'138) V. DiCastri, op. cit., no. 115, par. 284, quoting Porter

v. Ridge (1945) Y7 N.W. (2d) 230, 319 Mich. 425.

. . ‘ : ) » .

139) A. De Sha Malone, Title Searches: The Potential for
Liabilities (1978) 49 Miss. L.J., p. 692,
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_ While many attempts have been made to define the

to fall back

on a method of listing what must be absent, .rather than the

egssence of a marketable title, most authors seem

qualities which sﬁould be pre-'sent.140 Distinctions aré_made

between encumbrances, restrictions, charges and 1iena;141
SN

between matters of conveyance,142 between “"patent” and “latent”

+*

defgcts.143
All these notions are ﬁnes which entail difficult
concepts of rea} property law. To be properly understood, cone

must know their historical background and-it is often necegsary

to sift through multiple decisions Iin order to discovef the many

=

_variationsdqumeaning which trave beén.recognized by the courts

' : 4
over the centuries.

" There 1s no consensus on whether all burdens should

be verified, and if not, much less consensus on whdch ones should

140) For example, see W.I. Innes, op. cit., no. 133, p. 102;
the author suggests a test as follows: “is this title
1) of good source, 2) clear and free of all burdens ' -
which could affect the quality of the title?” ‘ '

141) TFor a study of the possible meaning of these and similar . \

terms and their French equivalents, see Y. Brunet,
Le danger des clauses employées machinalement, {1966),
1 R. J. Themis, p. 303.

142)- w.i. Innes, op. ctt., no. 133, p. 102;.3' Laskin, op. cit.,
pnO- 130, pc 3900 - ’ "

143) But Laskin rejects this distinction; id., pp. 391 and 392, ~—



.= 57 -

be'eliminatéd.144 Moreover the‘ﬁnrdens, or_claims are of

-

different kinds.l45 L - )

2.. Special Claims to Verify

There are about as manf @ethods'of classifying claims

——

as there are types of claims. These have been enumerated and

expléinedfin many baslic works on the Registry system.145 -We '

propose therefore only to name the most important and common

w
— - iy

144)_'The solicitor has the difficult task of deciding the extent
to which his search will include possible burdens which he
cannot verify at. the registry office. With regard to these
he may be faced with the question, is the land in question
worth the price of such a thorough search?

~145) Such burdens may 6riginate from the compon law, as the

dowry, for example, or from—statutory provisions. They
may -in turn be of a financial nature, or tend teo limit .
the use which can be made of the land. In New Brunswick,

A/;—- there are over fifty statutes which can affect, directly

or indirectly, a land deal. Their relevance depends on
many factors, such the nature of the parcel of land, its
location and generalt’, the use which can be made of the -
particular lot, whetfier 1t be commercial or residential.

For a list of relevant statutes which exist in

New Brunswick, see C.W.- MacIntosh and M.L. Gavin,
Overriding Interests to*Real Property in Ne'w Brunswick
‘L.R.I.S., 1975 . .

146)- v DiCastri, op.,cit., no. 115; D. Lamont, Real Estate
. Conveyancing, Lect. L.5.U.C., Dept. of Continuing

Education, Toronto, 1976, Chapters 7, 8, 19 and 20;
M. Neave, Conveyancing Under Ontario's Registry Act
(1977) 55 Can. Bar. Rev. 501-548. In New Brunswick,
a survey of the statutes which contain dispositions:
capable of“affecting either title or the use of-land
can be found in Overriding Interests to Real Property
in New Brunswick, by C.W. MacIntosh and M.L. Gavin, a .
report prepared for the Land Registration Information
Service in 1975. It is unfortunate that it has not
been revised since then as it 1s quickly becoming
outdated. : .
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ones here. The situat is similar in Ontario and in

~New Brunswick in rhisﬁrespec:..u”hm*mj

A title searcher will generally not faill to-obtain
the usual certificates relevant to ancillary‘claiﬁs that give:
or might give'rise to a lien against the land. These are meant

to.exclude possible financial claims by the municipality for

147

property taxes and ordinary servicee 148 other possible

financial claims which shOuld be verified as a matter of course
. »
include any claims’ resalting from a court decision uhich may or

may not be registered,lAQ ones stemming from unpald contractors-.
under the Mechanic Liens Act, 150.z.n.nd ones for unpaid arrears

in relation to special taxes imposed for local improvemcnts-w1

While searching the title, the lawyer will note any registered
' 1 - .

. Yy
liens or judgments, as well ak?mortgages of course, which may

be outstanding against the p{rcel of land which he is searching.

.
+
4

-Other- matters not likely to be shown on the regietry

but which should be verified especially if one of the partles

. is a corporation, are claims that might arise frowm the empldyment

.- ’ . ' ._ 5
147) Property Tax Act, R.S5.N.B. 1973, c.R-2.

8

148) Miniclpalities Act, R.S.N.B. 1973, c.n-ze,'g. 189.‘8

149) Memorial of Judgment Act, R.S.N.B. 1973, c.M-9, s. 6.

150) R-SoN-BI 1973’ C--bi—6 B- 9..

- ) . ' . v
-151) Munieipalities Act, R.S.N. B. 1973, c.M-22, ss. 119 and 120.

T

g
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1

of persons,lsz'fron unpaid”?hles téxés5153 and'thé solicitor

‘should also check the legal 154 a5 well as the. financial statua,'

- ‘

of any compauy.155

. f'!" "
. D :
» There are other possible. unregistered bur&gps which

1
! v

may affect real estat$,_eqsﬁ its title, and which are .not

financial 15 nature, and which usually but not necessarily - k\\;—///)g
originate from statutes.’ Some of these, such as squatter's.

. ' ¢ i . . ’
rights directly affect t1t1e°156 others, such as easements,157

create 'a right in the I&nd. Certain leases of three year terms
R ,

or less are binding on a purchaser'without‘registration.l58

152) Workmen's Compensation Act, R.S.N.B. '1973, c. w-;s s. 72.

~ 153) Special Services and Education Tax Act, R.S.N.B. 1973

. c.S-10. ) s
I54) Canada Business Corporations Act, 1974-75-76, c.33, a.l} o
1978~-79, ¢.9, a.l; or Corporations Act, R.S.N.,B., 1973,
C-C"'13. i : ) ‘
. '-155) For example under Corporate Securities Registration Act, -
o R.S.N.B., 1973, ¢.25; or The Be Bankruptcy Act, R S.C., 1970,

c.B=3.

T 156) Limfitation of Actions Act, R.S.N.B, 1973, c.L-8, s. 29.
157) 1In New Brunawick~ gee the Easement Act, R.S.N. B. 1973,
¢.E-1, An easemenﬁ can be conslidered to affect the title'
Joydon Dev. Ltd v. /Hilite H, Ltd (1927) 1’ O.R. 482. For
the essential charpcteristics of an eaaement, see J.F,
Garner, The Nature of an Easement (1955), J. of Plan. and
Prop. Law, 427-430. Evem an unregistered easement may
- affect the- title, Israel v. LeifF(TB90) 2 O.R. 367.
However a. registered easement cannot be modified by simple’
possession; see Doucett v. Comeau (1976).15 N,B.R. (2d)
432, '

158) The Registry Act, R.S,N,B, 1973, c.,R-6, 8. 19(3). 1In
-Ontario leases of a term of seven years or more only need
be reglstered;: Regiatrz Act, R.$.0..1980, c.409, s. 62(2).
“However, the solicitor should see the leases of any tenant
: in order to verify the possibility of an option to renew,
Rt or an option to. buy, which could be contained in a-lease..

~
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Al so, tﬁg seétuces relating to matrifonial property may creéte_a-
’ . 1 ) [ ] . ' ' '

‘right in a spouse affecting the sale of the property, if not an,

Interest.iﬁ);he‘ptéperﬁy 1tself.139 The fact that all these,

3 -

burdens are not required to be registered means that the

. . . "
- e

solicitor-acting for a puréhaéer must élways ﬁéke a wider

‘investigation than just segnthing the registry.._ﬁe muht'obta1n

all the necessary certificates and take certain other prgcaﬁtions

algainst unpegistgreq burdens on the 1and.160.L :

+

. Squatter's rights dr adverse possession has bheen -

meéentioned in enumerating Ehg possiﬁlgrélaims which can arlse

"agalnst a parcel of land. This doctrine has been the source

of'much'ligigatidn; it 18 difficult to verify and it has a
very dramatic effect. In fact,,;dverse possession may not

6n1y affect title to. land, it may eliminate {t completgly.lﬁ}

While our purpose 1s not to provide a complete list of

matters to be checked before certifying title the above exémplcs
P .

should serve as illustrations to show, not only the tediousness ’

159) The relatively new Marital Property Act, S.N.B. 1980,

c.M-1.1, provides for different kinds of rights for a

spouse at s. 18. According to s. 19, both spouses must .

join in any transaction which involve the family home.
160) With regard to‘some of these, ‘the matter can often be
cleared up by taking an appropriate afﬁidavit from Ehe
vendor. ) L
161) In New Brunswick, see The Limitationm Act, R.S. N B.;1973,
¢.L-8. For a description of what constitutes adverse

possession”, see McConoghy v. Denmark (1880), 4 S.C.R.
6090 . . ’ :
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' -of-title-aeatéhing,'but élso'its compiéxity. Many of the burdens

Rl

uhich need to be checked necessitate a verification outside the

Registry Office, and aone although not all have to be confirmed

7

_;1n uriting by the proper authorities. Unless a'praetftidneru

v

follows a very complete and detailed checklint and an extra—

ordinarily efficient method of verification,‘mistakes and

omissiona seem inevitable,.

D) The Chain of Titles :

It 18 not ekaggerating to say that a lawyei, especially

an inexperienced one, méy have many Yifficult decisions to make

-

while perusing 411 the -documerits ‘pertaining to the title oflany‘_ﬂ_
. . (- . . ‘ a3

latngle parceilof land, iqcludiﬁg of course the principal instru-

in New Brumswick. In verifying the “"source®, or root of the

- ~

ments sﬁch as deeds and mortgages.ltz N

In this mattér, the situation under the Registry -

System.in_Ontg;ib is not veryrmuéh different from that found

vehdop's title, it is necessary to start at a precfse point,

at what is called a "good root of title". _This entiils two

T

 .questions: 1) how far backs shoukd one search, 2)’what

conqtitutés'a good root of title~ B : "

¢

3

"162) The-difficultieé in establishing -a verifiable title seem

~common to all jurisdictions which have similar systems in
operation where the buyer relies on his lawyer to certify
his title; see A. De Sha Hilone, Title Searches: The
Potential for Liability, (1978) 49 Miss, L.J., p. 689,

o / N ' [} . .

4

————— . -
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1. Length of Search

s |
In England a practice has. been established to limit

the history of the title to sixty years by contract,.or to a

point where a good root of title can be found. 163

Unless we accept that a kind of commercial custom

am0unting tol a custom of the trade from t he English practice '

was adopted in Nova Scotia (and *ater in New- Brunswick), as
a colony, then nothing indicates how far back t he search here

shOuld g0, short of goelng all the way back.to the Crown grant

-however, some practitioners rely on the English custom to go

* .

hack no more than si;tg/years.lﬁ4 To some, searching a title

to the Croén grant seems .unthinkable. Admittedly, it does secem
o . 4
a futile exercise at times. However, without any recognized

<

'statutory éuideline, it is submitted that logically this is

what should be ‘done in New Brunswick

In Ontario, conveyancers'have been a little more
fortunate since that province has amended its statutes to limit

the necessary:search to forty years.165' This 'c#n have a twofold

r

‘ RPN B e

163) V. Dicastrl, op. celt., no.-115, par. 269, . &

164)-‘In fact, in England legislation has modified the period

' . several times to forty years, then thirty, and now fifteen

years; The Vendor and Purchaser Act 1874, 37 & 38 vict.,
c.78; 8. 2; The Law of Property Act, 1925 15 & 16 Geo. 5,
¢.20, 8. 44; The Law of Froperty Act r969, 17 & 18

Eliz. I, e.59, s 23, )

165) These provisiops are now part of the Registry Act, R.S.0.
1980, c.409, 5. 111. .

K

B
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effect. Firozjmft gives muéh more security to the conneyancer,

_ and shortens the conscientious lawyer' s task =a great deal.

\

Second, it - also has the effect of strongly motivating every

lawyer not to do a title search for less than that period.

In other words, the precisely defined period discourages and

s

' prevents negligence from hiding,behina“vagugneos.

In New Brunswick, the absence of a statutory provision

- oo
- in the Registry Act regarding the necessary length of search has

had another effect; conveyancers have turned to other statutes
in the hope-of finding guidelines and have followed Bome'periods

which are really not applicable,- or which do not permit a suffi-

clent protectionsgg&inst anclent claims. The commonest example

of a statutory provision which was used by some practitioners

—

: . . \ -
in E&i province 1s the twenty year limitation period found: in

the Limitation of Actions Act.166 However, this practice -

was refuted in New Brunswick's Court of Appeal in the case of

Re Tri-Developmont Ltd et al.,167 now quoted as nuthority_for

‘the nébessity—oﬁ doing an extensive'search,,oov&ring at the very

least a period of sixty years in the case of vacant lands.168

&

166) R.S.N.Bl 1973’ c.L-a, B. 9" BB. .29-32l

167) (1978) 23 N.B.R. (2d) 44 A.P.R. 439.

168) J.T. Robertson, Real Property - Conveyancing ’éiktifying
- Title to Vacant Lands, (1980), 29 U.,N.B.L.J., 254 .
The author suggested‘legislative 1ntervention.
hanjyet been done, v

thing

- ‘
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In éh]a cage, Tfi—Deveropment ttd'had pufch&aed vacant
tope . . )

.- land and was méking application un&gr'the Quieting of Titles

» . - - ‘---.
,,thg(only procedure -in this

proviance which could reassure the owner that his title was.

Act,lﬁg.whiéh wés,'until recently

Y
. ,

clear.l70 However, -the company was unsuccessful because. of

claims of certain hé&rs-athlaw of a woman who had 1iah ted a
part of the;}aad in 1904 under a residuary clause a will.
This decision has left the |question of the ﬁecbss search

period as uncertain as it gver was;;*ﬂot éﬁﬁil/é:aqtitloner'ulll

.

. ’—'-‘—, ‘ ’ .
“accept 1its possible'application to anything .but vacant lands,

i e — - —

and sbme'consfﬁg?\the dg@ision extreme. While it is a fact that

the case concerned wild land, the underlying principle of the
’ . . L]

ﬁecisioﬁ may apply to:-wider circumstances and the possible

conseqhences should serve to emphasize the importance of
determining a precise period oncg'and_for all. ' ' )

: ‘
.. The Tri-Development .case and the reactlons to 1t ‘also
—— .

serve to show the dégree of uncertainty which still éxists today-

in New Brunswick concerning questioﬁs as fundamental as the

- extent of the search of title. The fact that nothing has been

done, even five y

ears after " this decision is hardly to our
£ .

credit, Since no statutory guidelinés exist, one can only

- N X ' - ’
169) R.S.N.B. 1973, <.Q-4; A

170) New Brunswick has no legislation equivalent to |

' The Certification of Titles Act, R.S.0. 1980, c. 61l.

The procedure under the Quieting of Titles Act therefore
remained in this province, the only one to permit a

Court of law to recognize a possessory title, outside

of contentious litigation such as an action for trespass.
. However, the situation has been modified with the adoption

of the "new"” Rules of Court-of New Brunswick; see infra,
note 386. . : :

A
-

(39
e

v
‘1o



conclude that a searc

. be absolutely sure,
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e

should go back to'the Crown grant, to

t least in the case of vacant lands, and -’

quite probably in all c,ées;ﬁunless,Oné can sufficiently prove |

and demonstrate the reliability as a matter of law of a general

*

2. Root of Title

-

practicé of limiting one's séarch tb‘sixty years.171

the'first,

+ . ‘ . el

Unless “he always begins at the Crown grant, the

practitioner must also decide which document will serve as

or the “"root” of his title search. Later documents

than the Crown grant have been accepted for a long time in

Engiand:

\ B ‘ ‘ﬁ‘- _ . ' ' s
The concept of the root of title
originated centuries ago as the

‘ description of that instrument which

" for any ‘particular reason, title
conveyancers came to accept as the
starting point of the dogumentary .
evidence which a vendor had to produce
to satisfy a purchaser that any risk
of the vendor not being able to pass .
the interest in question into the ‘ -
ownérship of the purchaser was so,
negligible as to be safely ignored.}'?2

In special circumstances, the common law has developed

certaln principles as to what kind of documents may serve as a

“basis" for a title search. Such a document has been described

as follows:

b

171) "This nay be possible by showing--the existing practice

in the province, or perhaps, as someé seem to think, by
arguing: the 'reception” of this custon as part of the )
adopted Engliah Commen Law. = -~

172). A.M.

Prichard, Roots of Title Tod_x_(1975) 28 Curr. L.’

Prob., p. 125. '



‘considered as creating a'new root of title,175 questions

. chain of titles‘notwithstanding thé tax deed.
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... an instrument of dispositidn

dealing with or proving on the face .

of ‘1t (without the aid of extrinsic
evidence) the ownership of the .whole

legal and equitable estate in. the

property sold, containing a description

by .which the property can be identifigq
and showing nothing to cast any doubt _
% ‘ on the title of the disposing parties. 173
. 'l . .

»

Ceftainfdeeds, déscribed'by statutes, seenm to offer a

good root of title, or an acceptable starting point despite the

fact that they are very recent. The classic example of this is

the tax deed.l’% ynile it has been said that a tax deed may he.

-

‘ " _
concerning the validity of the tax sale, or of the asSessment

itself could be brougHt up and even result in litigatlion later

on.176 Practitioners, therefore, are encouraged to search the

173) Re Lemon and Davies Contract [1919] V.L.R. 481 (483)
.- - quoted in T.C. Williams, On Vendor and Purchaser, 4th Ed.,
- London, England, Sweet & Maxwell Ltd, 1936, Vol. 1,

p. 124.
174) Real Property Tax Act, R.S.N.B. 1973, c¢.R-2, ss. 13 and
© O Ta(Ll). :
175) Soper v. Windsor (1914) 32 0.L.R. 352 at p. 360: "the

(tax) deed creates a new commencement of title, freed from
any... {(previous) possession”. -
176) Re Kirton and Frolak [1973] 2 0.R. I85, at p. 187:
"... 1t has been repeatedly held by the Courts that 1if
an assessment is invalid then a tax sale Based upon that
assessment is also invalid” - . ‘
Furthermore, a tax deed does not destroy all previous
claims. This 1is very clear in the Ontario Municipal Act,
R.S.0. 1980, ¢.302, s. 471, which protects existing
easements, restrictive covenants and any interest which
the Crown may have in the"land. -While the New Brunswick

¢ . - . , e .
'
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- Another statute which would seem to provide a "sure”

starting pofnt 18 the Veteran's Land Act which states: : -
All Conveyances from The Director ' ' S
- : - constitute new titles to the land '
' .conveyed-and have the same, and as
-+ full ‘effection as graants from the -
. Crown of previoualy ungranted Crown
~1ands
It has been relied upon_ 1in Ontario.l78 However, despite the
apparent cleer.wording of the atetmte, again, the Bituation

remains umcertain in New Brunswick, where many practitioners

'-Btill favor a complete title search.179

176) continued: : Lo .
statute seems much less explicit, one might refer to
section 14(4) which protects any rights the Crown may
have as to arrears in unpaid taxes. However, any -
protection concerning other claims is doubtful in view
of 8, 14(3) which reads«
14(3) Subject to subsection (4) the
deed or bill of sale vests in the
grantee the fee simple absolute or
absolute ownership to such resl
property freed.of all claims and
encumbrances whatsoever, .including
all claims of dower, arising prior
to the delivery of the deed or bill
of sale. L980, c¢.46, 5.3, S

177) R.S.C. 1970, c.v—a,,-—ws'. 5(3).

178) Re Armstrong and Van/Der Weyden {1965]) 1 O.R. 68; and
D- Lamont’op- cit.’ nO. 1"6 pc 4147

179) cf. Recommendations of the Property Standards Committee,
e Barristers’ Soclety .of Wew Brunswick, in an unpublished
" report dated May 1983, 9 p., where-it is said:

Despite the wording of the Veteran's
Land Act, Revieed Statutes of Canada,
these (V.L.A.) Deeds hayve the same
significance as any other Deed and —_
cannot be accepted or us a root

of title. '

¢ ,
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- &
Such added uncertainty is but another illustration of

the maﬁy diffiquities existingfin this province'inArelatlon to
land titles. It also points to the need for extreme clarity and

exbliqitness.in any statute which aims to d al with real property

»

" and certain cuétoms regarding its transf which have been aroﬁnd

for centuries.

E) -Statutory Restrictions

Property rights have traditionally been considered

among the most precilous and untouchable:

-

There is nothing which so generally

~ the affections of mankind, as the right
of property; or that sole and despotic
domimion which one man claims and L
exerclses over. the external things

of the world, to total conclusion of
the right of ng other individual in
the universe. . K o

e strikes the imagination, and engages 4§&

Anybody or ény legislative body who pldn to affect 1In

any way Ehe‘sacred right of ﬁrOperty'must-therefore be aware that

it treads on;emotionai, and therefore, treacherous ground.181

179) continued: : , : _ - _
One ¢éan presume the reason would be a possible constitu-
tional problem where the federal statutory provision could
be seen as,infringing on a provincial area of competence.

180) Blackstone, Commentaries on the Laws of Englénd7~(1766),"‘

Book II, Chapter I, quoted by Risk, R.C.B., The Last Golden

Age, Property. and Allocation of Losses -in Ontario in the
Nineteenth Century,‘(1977) 27 U. Toronte L.J., p. 200.

"~ 181) Di Castri, op.'cit.,'no. 115, par. 397, who gaves three

prerequisites for the interfering to be valid. 1i.e.,
“a) a clear intent..." "b) that council has proceeded
in good faith, and c¢) that council has proceeded with ‘
dispatch.” See also City of Ottawa & al. v. Boyd Builders

Ltd [1965] S.C.R.-408.

-~

i

M
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1. Planning Legislation - o ; /

Notwithdtanding.;hq long traditioms, the-Industrial

Revolution in England brought new and urgent -probleds which

could not be ignored, nor #uld they be satisfactorily dealt

with by applyiné the general law of nuisance to restrict

-

————— -

properff rights:

-

In England, the industrialization of .
the nineteenth and late eighteenth

centuries had creatéd a much more . .

blighted landscape than Toronto's but. * ‘

the law of nuisance had not become a. : -

substantial comprehensive limitation : *—-~/"\\\A
g to growth. The general terms of the . o NG

doctrine did not change, but particular
elements were elaborated and applied in ,
+ a way that permitted industrialization . o -
to continue. Location became a signi-
ficant: factor in determining what .
degree of interference was a nuisance,
and. conduct tRat was a nuisance in a
residential area might not be a nulsance
.in an industrial ‘area... :

. .
.

N It thus became clear, in England, that an -industry

which may be‘accéptable.in one location, could be considefed i
a "nuisénce", and therefore undesirable in ano#hér location.

From this came the ﬁasis for a new philosophy, which éonéisted

of "planniné", beforehand, where an industry, or other related
buildings could be erected, and whiéh areas could be considered,

L

and so declared, as exclusively "residential areas”. However,

although the approach has change&,@and despite the fact .that

zoning, and planning regulations are now the rule, and not the

-

\ .'_ - ' .—

182) R.C.B. Risk, op. cit., no. 180, p. 206.
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)

excgption, qlients, and thelr 1aw¥eté'st111 often ignore these -

s

regulations, and many property lawyers gseem to find {t hard to

T accepg_ﬁhag they must always check out the local planning laws .

It is natural for lawyers to have
- viewed planning, in its formative
stages, as essentially a restriction
on the free exercise of Individual ' R
property rights. Today, although it
is more widely recognized that planning
seeks ldeally to achieve harmonious
community developments though selective ,
individual restraints, the.idea persists Co N
that individual rights and the collec-. '
tive interest, as seen by a planuning
authority, necessarily.conflict.133

' ‘ This ﬁersistent attitude is probably reflected by the

fact that New Bruanswick did not have its first general planning

»

legislation until 1936184 and the effect of ignoring the

proviéions.af such a statute had to be decided by a court case
in 1976, when it was finally held.that "a marketable title

implies no contravention of relevany/ subdivision 1egislation".185

This should not be talfen to mean that a real estate.

transaction in New Brunswick which is done in contraventlion to

the Planning Act is—abortive, as! such a transfer has been held

+

183) P. Kenniff, Devélopment:Contror in Canada: Evolution and
- Prospects, (1974), Journ. of~Plan. Env. L., p. 392{

184) Town Planning Act, replaced by the Community Plaaning Acfl
(1960-61) 9 et 10, Eliz. II, c.b. Al though there was a
\\ statute called the Town Planning Act in 1912 (2 Geo V.,
¢.19) this had in practice been limited in its application
to the city of Saint John; see G. LaForest, Community
Planning Law in New Brunswick, (1966) 16 U.N.B.L.J.,
-pp. 16 to 33 (p. 16). . - e L

185) Albert v. Legere (1977) 19 N.B.R. 44.
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to.be'validflaﬁ However, such a contravention doeslhamggr any

o

',plans_which.the purchaser may have concerning the‘parcéi of

_1and.167 &hus; title searchers must always bg‘mindful to

verify that subdivision 1is not effected by the proposed sale;laa_

2. Municipal Zoning By-Laws

- = -

Any such regulations pose an additional nroblgm for

_the -title séércher, because usually, they cannot be discovered

except by golng to the municipal office and making a search.!89

Indeed, even after such a- search, doubt may still'persisf, in

which case the 1awyef would do well to ask the relevant authority

in writing “2bout the qﬁestions troubling ﬁim-lgo ‘ o .
' J - v

Another cause for some difficulties associated with
zoning by-laws may be the attitude of tradition-oriented land

owners-who still feel that "a man's home 1s his castle”, and

refuse to accept the modern legal trend towards restficting

186) 1Ibid.; See also B.D. Stapleton, Land Use Control in
New Brunswick, Some Observations, (1973) 22 U.N.B.L.J., -
p. 95, For a comparison with the situation in Ontario in
relation to this question, see note 135 of this thesis.

187) 1Indeed, the new owner may not even teglster his deed;
- The Registry Act, s. 51, as amended in S.N.B. 1972, c.6l.

188) In fact most practitioners do verify-this and the praétice'
seems to require an affidavit from the vendor to the
* effect that the sale does not constitute a subdivision.

189) V. Di Castri, op. cit., no. 115, .par. 387 .

-190) J.R; RoBertsoh, Should I Close This Trahsaction?, 1974,

"Lect. L. S.U.C., p. 54. Responsibility then lies on the
municipal authorities in case of incorrect information;
Gadutses et al. v. Milne et 31.1J1973172 0.R. 503. '
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individual righfs In favor of collective omes.191 This '

trad;tiﬁnal-attitude has in fact been”preservéd parfiélly

By legislation regulations permitting,ﬁhe continuaticn of .

"non conforming loqgluse“.192 While these may be recogniied

as the valid subject of:h requisiction,; the réqqisitisn should

be made within the time for'qlosing prescribed in the ;g;eement
§f sgle.193 Préctitioners_must be ﬁade aiare, therefore, -

™
that the zoning should be verified quite early in the period
. - -
preceeding the transfer and not at the last moment, and they
- should be ready to make the necessary requisition, or objection,

‘within the given time, in order that the purchaser may ob;ain . H/'

the necessary permits to use the land as planned. - '“'\5,/// B

-

191) That restrictions are growing in numbers seems
undisputable; see for exampie, D. Wayland, Owner :
Beware: Themes and Var{ations in Property Laws, (1979) -
28 U.N.B.L.J, 155-174, where the author discusses the
latest responaibility being imposed on the land owner,
the occupant's liability; see also, R.D. Schwenke,
Environmental and Land Use Laws, Regulations and Permits:
How They Affect Real Estate Transactions, Financing and .
Lawyers and What To Do About It, (1979), 14 Real Prop. and
Trust Journ, 851-863. At p. 853, the author discusses how
’ these new restrictions affect the lawyer's role when asked

' to advise his client... A oo

e

B
192) Comnmunity Planning Act, R,S.N.B. 1973, c.C-12, 's. 40,
- .- .

193) 1Innes v..Van de Weerdhof [1970] 2 O.R. 334. However it
has been held that the solicitor need not verify zoning’
when the agreement of purchase and sale is signed before
he. has been retained, and in which no reference 1is madé
to zoning; Hauck v. Dixon [1975] 10 O.R. (2) 605 (see also
infra, no. 194).

/ . | . . . ) - ‘ . -
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Hhether or not the eolicitor must invariably vetify'

-zoning and other municipal ‘matters 1n any transaction can depend
on particular circumstances.b Certainly, he should do so when
the client has expressly asked gﬁout tfie matter,lga and even

where the client has merely indicated his prOposed use of a

certaln plece of iand.195 3n such cases, the 1ewyer must be
prepared to advise knowingly conoerning what use may be made

of a certain piece of 1and;'or"et_least\ge.reedy to 'look into
. 3 _ .
the question thoroughly. - . .

T
. .
Indeed, depending on the client's wishes, or the
_circumstancee,‘the lawyer may not only have to check for zoning

but alsc such other matters outside the negistry as demolition

oggers,196 work orders,197 and for the kinds of services.‘
- i -
avallable to the land beiné sold.198

*

. F) The Si&nifjcance of the Lawyer's Certificate

o

1. 1Is this Certificate the Equivalent of a "Guarantee"?

No matter how numerous and complicated the duties of

a solicitor are in relation to a land deal, it still must be

f94) Forhenkamm v. Planton [1973] 2 0.R. 51.8; 34 D.L.R. (3d)

470.
195) Kolan v. A Solicitor [1970] 1 O.R. 41; 7 D.L.R. (3d) 481;
aff'd [1970] 2 O.R. 686, 11 D.L.R; (3d)672:

196) “f 'Ko;\n v. A Solicitor (supra)

ra

197) Table St\Es.Conet. Ltd v. Jones (1977) 2 R.P.R. 208.

'1&8) Richeview Const..Co. Ltdﬂv. Raspa (1975) 11 O0.R. 377;
- 66 D.L.R. (3d) 193.
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understood that the. lawyer' {s not an ”1n3urerl. - Whene he

"certifies” a title he is not promising that nothing can go-

1

wrong. ' The "guarantee” given.by a lawyer is, therefore,

P

relative,rénd not equal to those given by a title ‘insurance

.ierify something or other.

company or by the director of a land titles system, which are

usually quite absolute in nature.l!99 )
Y .

- o Nevertheless, regarding a desirable ‘purchase whfch has .

gone BOur, the client often has diijiculty understanding that

the lawyer's. certificate does not give an abSolute guarantee.

It“dnes not often help much to’ explain‘that the problem is not

strictly one of title and therefore not the lawyer's resppn=
: 3 )
sibility. Even a sophisticated client may not have a very open

mind on learning that he has just paid a-high price for acparcel

of land onlwpich.he will never be able to build according to

his plans;'because, to his mind, his lawyer has "forgotten” to

Ce
-

.

In addition to the client's belief that the lawyer‘s

_certificate is legally infallible, or at least, guarantées him

.

against any loss in respect to the trensactlon, there is the

0 ‘ -
matter of the lawyer's professidnal‘insuraﬁce, the very 'existence

. —

of which may reinforce this belief 'The fact that every lawyer

is known to carry ‘lnsurance may be interpreted ‘by. 1ay people

as a guyarantee that this insurance will cover any mistake

their lawyer may make

. . _ ‘

.

.lig) DP. Lamont, op. cit., no.:l&G,_p. 305.

o -
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2. Error: ©Not Always ldentified as Professional'ﬁisconduct

- - . . oo .o H : '

Clients may further believe, rhat their lawyer wil} mot

- 1
{7_ dare be negligent even in any smallfway as they believe ‘that ary . L
v B negligence whatever is reprimnnded by the 1§wyer 8 professional .
' associatibn. It may be somewhat difficult to explain to a o BN
) frustrated purchaser thait negligence has little, if any ethical“
) implication ‘in the eyes of the’ barristers society. In fact, 7
. . IR o,
while negligence may give a' right to pursue the matter in court,
'y . ]
only proof of miscpnduct will actually_bring.acrion by t e
disciplinary‘commirﬁee of ehellewyer‘s'peerg,zoo the'tradirional
- : o ' s ' ) ‘ el . R ) et
view belng,tha;: , ) . i ’ ) '
= ’ L . - ! ‘
s o T " Conduct amounting - ‘to negligence, even
- LS L gross, ... is not misconduct. It must :
' . " & be shown that the conduct is dishonour-
: .. able to the solicitor as @ man and
. . : ‘ dishonourable in his profession 201
. - . - . L o PR
R v T (Therefore) .. .mere. delay or. negligence
;-67 : . ’ ..+ will not constitute pnofessional : R
O . R .misconduct... 02 " ) _
. To shoy.mistonduc{ it seems there must therefore< )
\_T . be an elcment of dishonour, something akin to bad faith, and .- -

Y

’
simplc misfessance 1203 would ndt seempsufficient. Examples of
e . . . B L s .

\ ; R o ) ) N
. 4 ) & - . R

200) M'M;ubnkin,'opa cit., no.{59;.pp.t120-1231 “ o

, 201) Re Solicitor (1916) 37 LE L7R. 310 cf also M. LE
;", ’.'_." ibo_‘ '

202) M.M. Orkin; ep. e¢it., no. 59, p. 123, quotl
. Re Cooke (1889) 5 T.L.R..407. ‘

~
\203) The improper performance of.

. to nonfeasance,'the omissio
. obliged by

ome. lawful act aé Opposed
of any sct which one may be

-
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unethical may not

_ﬁisconduct whieh wiil'be dealt with by prqfessional;associatinﬂe

.
-

ingclude forging'dqcuments, forging affidavits,.end,sone breaches_

- of duty to the client 204 sucﬁ as neglect in paying over money,

misappfopriaging funds, and failing to complete a purchase.zq5

While p;}of of the type of misconduct which {s deemed
b

. . VAR .
e materially beneficial to the.client since

there is no”financial compensation, it may be the most qatisfying
o ] . -
in the sense that the reproachful conduct is "dealc” with by’

other lar;ers. _Disciplinary actlion conveys the message that
such conduct~is not the accepted nbrm, and therefore the

client'§ faith in the profession is apt'to be less affected.

-“‘ * - .
For'the lawyer, it may also be\the most efficacious, since his

“condenn him but try to assist
{
they will "offer the remedial

peers'hill.hgpefu&ly not simpl
him. Ideally,- yet not untypicﬁlly,
training necessary to counterbalance any lack of training or
experience which may have been'entailed fn -.the unacceptable

conduct.206 - . e

204)° 1bld. . ., i LR | L

205) M.M. Orkin, op. cit.,. no. 59, see pp. -205,-207'and 210
to 212 for- these and® other examples. L

206) The Barriscer 5. Society may temporarily exclude a solicitor
. from thé. practice of . law° however, only.a court may strike
‘ off the roll permanently, cf 1875- 76, -39 vict., e¢.31
(Ont.); 1931, N.B:+S., ¢.50, 8. 28" (New Brunswick);
M.M. Orkin, 1@,,'bp.-217—2is. . ’ L

a——
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‘But ‘in the case of simple negligence, the cllent has
. - . ‘

no recourse but to sue 1n court.207 The client who sues will

~ have to shouia;breach of duty onethiubygger‘s part. As we shall

see, the basis of this duty is twofold: 1) contractual,'ot-io

" ‘accordance with what the client could expect to get for the fee

peid, 2) professional, that is a doty based on a recognized,

1f difficult to define, standard of competence and care. This

latter dyty also'lncludeslthe obligation generally to disclose

rglevant information to his client as wellhas.reveal any special,

[

"problems he comes across and’ to advise hie~elient accordingly in

.a comoétent mannetr.208 411 of these general and more specific

o

duties may be the basis for an alleged breach and consequent

et : }
actionable negligence. However as we shall see; the client's

B

task in suing his solicitor is by fo weans an easy er.a

‘4

3. Special Duties

a) Duties to Third Parties

- - T . .

While the most important duties ‘are owing- the client,

-a’ lawyer may nevertheless find himself owing a duty to a third

party, for example, in speclal circpmstances, a duty to the

- : +
-

H

207) It 1is. principally with this type 6f remedy and when it can.w
~ . be-used against a salicitor that we will concern ourselves
in the following chapter. : : . w !

- . [N

208) See the earlier perusal in Chapter I of thée ethical

guidelines.
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‘other party 1n a sale. 209 Those special circunstehces;may

case the Supreme Court of Canada has held: ) .

. the courts. The main reeson for this view‘is t he 1dee‘thet . -

-.78 -

arise, for example, 1f the other party_ is illiterate in which

l Ead

+v+ 1t is -the duty of a notary to * . -
explain to an illiterate grantor the ' o
legal and equitable obligations P°S°d

. by a deed, if he has reason to belileve
that the grantor does not understand
them.210 ~ ' -

L ~

b) + Transactions Béetween a Solicitor and his Client

Any type of transactions wheregyhe sollcitor has a
personal interest and the client has not weceived independcnt

1ega1 advice 1s frowned upon by the profession as well as by -

"the relation between solicitor and client being a confidentlnl

and fiduciary one' ,211 the .5o0licitor, should never place himself

in aJsituatipn of conflict.

- - r

While not.Completely brohibited without Independent

legal "advice, such transactions require that the solicltor take

" special measures for the protection of the client thus adding R

to the normal lawyer's dutles seen in ordinary transactions. .

2

The‘éblieitorfwill in such cases have a duty of:

R . Y .

'209) M M. Orkin, op. cit., no. 59:.-. 125. But not to the .

public in gerderal, same author, teferring to Saunders
v. Seyd and Kelly's Credit Index Ce. (1896) 75 L.J. 193.

210) Ayotte v. Boucher (1883) 9 S.C.R. 460; Ex'p. phtlgg (1387)

' 26- N.B.R. 1785 .cf M.M. Orkin, op. clt., no. 59, p. 128.7

211) M.M. Orkin, op. cit., mo. 59y p. 162.
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. wl : _
1) disclosure. of all facts within his

‘ knowledge; ‘

-

—— T

'2) advising the Elient properly, and

'3) discharging the onus of showing = .
that the transdction is a fair : -
and reasonable one. 212 - . ] :

4 . -

.

Failure to take these necfssary precauticons will’.
. . "y 4 o
‘probabiy result not only in the transaction being set aside -
BUT also in the lawyer being disciplined -at least by a

+

reprimand, from the’ barrhsters goeiety. -,

G) Conclusion

- In this chapter, we have'attembted to enumerate and

bdefine the principal technical obligations and’ legal duties
of the solic{tor who undertakes to carry through a real. estate

trgnsacfion;\ In doing this, our goal.was to draﬁ certain leéél
:bounﬁariés ﬁithig which a_soiicitor may workaand knﬁé his actiogi
.xérg above reproach. How;vef, as wWe have tried -to point oué,‘

;; each feal_est;te transactiodihan be the sour?e-of unusual énd:-
even unique ﬁroflehs :5 whi;h the solicitor must éoﬁétimgé glnd .

an original splutidn.' In New Brunsﬁick,‘#ery little guides the

‘the solicitor, even on such a basié issue as the required length
—--’-' » .. * ;,

o suggests oﬁher'spedial precautions
".e..client's

212) 1Ibid.,’ :
' " . which should be taken such as having the:
knowledgment... done in writing and kept in file...'
(a 163). These duties and precautions in this situation,
. added to the already numerous tasks,'would seem to be
' adequate reasons why this type of situation ahould be '
avoilded.dltogether. ) . T

‘a
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of a title sgarch. The legal profession provides only general

principles of ethics. 1In other wordé, the taské are numerous,

- ' ang‘ridden with opportﬁnities for erfor,:particularly for the . y

o~

. - R 3 ’ ' .
unskilled,.let alone the carele solicitor.
- . . . _- A ' ' . (\! ‘ .
' As we have also sq@g, not every error will have the

-

- . ) i - o . ‘
same consequences. While mbﬁponduc{ is dealt with by peers,

negligence 1is usﬁaily seen as)a matter for a civil sult, to be

remedied by 'the Court in the form of damages. The next chapter

[ »

‘ . _will be aevoted to studying the legal consequences for the
lawyér who has begn'negligent in fulfilling one or more of

the duties we have,enumeraiéd in tt;}\fhapter._ .
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CHAPTER THREE - THE CONSEQUENCES OF ERROR _
N _ o — - \

t * . v
———

v —

" to a civil suilt by a disconéented\glient. _Anfrquestionias to

the lawlmaintaining-anf vestige of immunity traditionally
accorded to a barrister in England was‘laid to rest' in the Edse

of Demarco v. Ungaro.213 —_

+

Although‘the question of possible.inmunity can no

'longer.arise, there remalns two imporfgnt queries wnich'have

-

not yet- been “answered in any definite manner. The first

’

¢oncerns the basis of a-l wyer's liability, which, while
0

traditionally limited to contract, seems aoday to be the

"
-

. object of a much~wider'dispussipn.' The second aspect which

- lawyer concerns the

seeme to present sdme difficulty in a civil suit against a
4

standard of care and .competence which

-ShOuld be the required/test to determine whether or nqt :

there was a failure amounting to negligence on the part of

the lawyer.' These are veqy'important_ggggf::ns_in'relation
-" a--_ X . /(- -- . ‘ .

' .
- Fl

213) (1(3) %1°0.R. (2d) 673, 95'u L.R. (3d)'385. This case §
. in fact confirmed the posszble liability of a lawyer

conducting litigation, but{ there seem® to be little
.doubt the profession has alwayg been answerable to a
civil suit in the matter which?interests us ‘here, that

is conveyupcing““4> L) . -
' e R -

S, . | . o
A) Introduction _ o | - . *AZT L _
. . . . | . . 4 . a

A'nembef'éf the legal profeesion is alwaye susceptible
. ) X . )
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to the practice of. couveyancing, which as we have aeen, presents
many opportunities for errors or omissions that, in turn can

have serious and fruatrating_conaequencea for the client.

' -

'B) The.Basis for Liability - | SR

r

1. The® Traditional View

Up to a few years ago, it was conaidered.unquestiona le

—- : s ..
that ‘the basis of a lawyer's liability lay in an action for

,-breach of the contract between him and his client, aa was 351&‘

1n 1976 :

] . . ) 1
It is trite law thét when a solicitor
is found negligent his liability to his

R "' "+ elient flows frdm breach of contract.

e .

'Thia view applied to all types of breach of duty. However, the ~

lawyer s failure had to be proven to amount Lo negligence, error
per se was not necaessarily condemnable as a breech of contract. 215
" The faie that liability-rested.in'hontract applied
é

to all areas of legal practice, therefore it naturally applied

to lawyer s work dome 1in relation to conveyancing 216 d&t was

\Mesdifeo v. Beale (1976) 71 D.L.R, (3d) 31 (34); Kolan )
V. \solicitor [1970] 1 O.R. 41; aff'd [1970]} 2 O.R. 686
these decislions relled principally on ‘English cases such

as Groom v. Crocker [1938] 2 A1l E.R. 194 and Kirhy- Smith
[1964]:Ch. 506 [1264] 2 All E.R. 835

.

Quevillon et al. v.-Lamourq_A (1975) 52 D.L.R. (3d) 476.
' gy

JA. De Sha. Malone, Title Searches: The Potential for
Liabilities, (1978) 49 Miss, L.J., p. 697.
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Il

recognized in a well Enoﬁnlcase that the lawyer'who fails to *
~

find a defect affecting the tig_e to a parcel of land which
his client was purchasing is liable.217_ In this case, as in
,others sounding in contract ‘the court examined the "content"

.of the contract to determiné the extent of the duty which the

-

solicitor owed to his client in. the particular circumstances.

it
oy

This approach has somEtines given very harsh reiglts

for the client byt it has been more or less followed even 'h
- . = . _
the last decadé?\_Js/;e shall see, ysome provdncial cour te’

become rather adept at distingunshing the cases, thus‘kre ing

case law difficult to recowpile. _ - - .

. Apert from the po8sibility of limiting one's -
reg ggziility by the'contract, tne founding of liabifity p
ex;?::}vely in contract afforded an inportant‘defence for
the lawyer,”allowing-him to, invoke tne shorter snd-stricter.

limitation periods which apply to actions based solely

in cog}ract 218 The fact that the error may not even~be . .
217) Me s o V. B&e (197*6“)'_ 71 D.L.R. (3 ).31; also
: Schwebe w. Telekes [1967] 1 0.R. 541; 61 I/al. (24)

is also quot@ as authority for this principle.
218) For example, in New. Bruns ick the Limdtation of Actions.
Act, R.S.Nig. 1973, ¢.L-8, 8. 9. However, founding an .
action in contract also excludes other defences such as =~ "*)
) contributory negligence-on-the part of the cllent; see '

‘0'Kanagan 'Mainline Real ‘Estdte Board v. LCan- Indemnity Co

and al. (1970) 70 D.L.R. (2d) 516. But, see Smith et al.
Y. McInnis [1978] 2 S.C.R. 1357 (13?9),'where the Supreme‘

" Court considered apportionment of 1ia§$lity“ .

4 .

.- . .
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discovered before the expiry of the normal qix—year limltation'
'.perlod drew occasional criticism . from certain members of the .
judiciary,219 nevertheless judges felt bound by the cases

applylng'that limitation period.

2.. The Pogition of the Supreme'Court of Canada

-

v ‘A8 with all controverﬁfgl pcints of 1aw,lthe provinclal
courts have looked to.the Supreme Court for gnidance concerning

the proper basls or bases for founding an action in’ negligence‘/

.
L] ] -

against,a solicitor. A dccision on the question scemed egsentlal

in view of the growing trend to.ignore the traditional contract
view. " In 1978 *the Supreme Court of Canada had tne opportunlty
to revieW‘the Questicn fn a factual situvation which seemed ‘to
inuolve.profes"sicnal‘negligenc‘e.220 The main question in this
case included another concerning the applicability of contri—

rd

‘butory negligence to the facts of the cases, as provided by

In order to answer uhether -
A Court of Appeal of .

Ontario had-first to decide.whether_the action,.ﬁhich was one

The Negligence Act of Ontario.

The Negligence Act was appli%ah
against architects and engineers, was one 1n contract onl r
whether the case could be seen as one sounding . in tort as&l.
- . LN [ . P . - N - “ '

'219) Melanson and Melanson vy. Leger, Creahan and Savoie
(1978) 24 N.B.R." 632 (per J. Barry, par. 7).

S 220) ﬁominion Chain Co. Ltd v. Eastern Construciion Co. Ltd .

*(1976) 12 O.R. (2d) 201; H8 D.L.R. (3d) 385. The decision

of the Supreme Court - is repdrted at 19 N.R.. 298

Y : v

.
:
)
e
s n



-85 - e

LI .+

!

.- ' . Jessup, J. A. considered himself "unfettered by any Canadian.

'authority“,_z21 and went on to hold that tort law was applicable: . -
* 1 conclude that ... the défendant .
" eng\ineers and architects were tort ° _

~ feasbrs and incurred liabilities as ' -
such to the trespective plaintiffs,
whethér. or  not they -also incurred
contractual liabilities for breach-

“~ of contractual obligations ‘to take ‘
care solely to be implied from their .
relation to their clients as members '
of profegsions professing skills.?222

S .

o an

Mr. Justice of Appeal Jessup limited his decision.to

-

-

the professionals in the case, but made ‘it clear that ‘his opinion
. . M . ‘ - . )

[

' would include solicitors:
St - 1 confine myself to the nature of the
. liabilities of those who do profess
skills in a calling which a reasomnable
: man would rely on and leave -the case of R
- ‘ - 'ungkilled employments to another day. '
. However, I can find no justification in
principle,gauthority or policy for the
' modern English trend, noted by some of.
o tfe Yaw authors, to close the categories
of cfllings to whom the principal stated
by Winfield applies [those callings
Teferred to in Winfield): é€.g., Millner,
A ‘Negligence in Modern Law (1967), at. 131
\ ‘ et seq. .The anachronistic., exemption of
solicitors from. concurrent tort liabi-
1ity has been ended in England by £sso _
.  Petroleum Co. Ltd v. Mardon, where the \
- modern authorities referred to in (ﬁ_/;_ﬁﬁ_’;,—f"
Schwebel are ovetruled.?23 TN -

“

Ui *
.

— 221) The'Ontafip's-Couft of ‘Appeal decision is‘reportéd in
- : [L976] 68 D.L.R. (3d) 385. See p. 391. : o

N

© 222) 1d., p. 39.

’”—;;/523) 1d., pp. 392-93. ..

. . ' —
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Accordingly, the deféndants 1n'this case wéré”heid'

jointly responsible as tort feaso s by the Courc of Appeal.

" When the case was brOught to the *Supreme Court oE Canada, that,’

. cl¢

tribunal unfortu&ately refrained from answering direccly the
point which concerns us, ﬁamely whether tort liability applied
gb the fgcts ofltMe case and logically &pplies alsolto tBE-Law
profeséion. “The emphasis.placed on the contractual clﬁuges by
the SJpreme Court seems to make the con;ract the‘most important,

1f not the sole element for {etermining liabilicy: - '
' ... Even assuting that a tort claim in
negligenge wag open to the plaintiff
against Giffels and Eastern in the
present case and I need not come to.

a determination on this {ssue. here -

. - there et considerations which are

preclusi e agalnst Gieffels right to -

contribution, under-s. 2(1). They are,
fir@tufghp\giving of the final certi-
3 ficate .undgt article 28 of Eastern's
: : ﬁ%ntract and,! second, the finding by
— © ‘the trial Judge that the guarantee
‘ AN period fixed by article 17 of that
it o contract‘}ﬁs run 1n Eastern's favour.,
| , : ’ ) -
It is however, open to any contractor
(unless precluded by law) to protﬁgt
itself from liability under 1its contract
_ by a term thereof, and it does not then
' lie in the mouth of the other to claim
contribution in such a case. The - '
. contractor which hageso protected.
S “{tself cannot be said . to have contri-
buted. to any’ actionable loss by the
plaintiff. This regult must follow .
) whether the claim for contribution is .
* based on a liabilicy to the -plaintiff
e ind tort for negligenca or on contrac—~ .’
tual 1iability.

e .
. @

224) See the.decision of the Supreme Court, per Laskin, C.J.C.
7™ at 19 N.R. 298, (306-307). The six other Honourable"
‘ Justices concurred with the Chief Justice.

»
.
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It may be signfficant-tﬁet the decision does not .
refute tort liability altogether,lit metely.refnses'to endorse

it efficially; Realistically, hgwever' the Sﬁﬁreme Court has

left the gtate of Canadian law far ﬁrom clear and as a result
.“' .

the weight of the Court of Appeal decision, in Dominion Chain

hay be dnubtfu1.225 ////

H
]

A second case pertaining to professiopal liability

. came before the Supreme Court in the same year. This case

concerned a lawyer who had failed to initiate an action within

the limitation period applicable tghinsnfance‘clain%.zzﬁ Partly d

because of. the 1ega1 questions involved and partly to give'the_

court a chance to decide the queetion ‘omce and for all, the'

partiee again asked the Suprem@)éourt to decide whether a
4 1o N |
1awyer 8 liability could be founded in an action in tort as

ell-as in.pontnact.‘ The Chief Justice in writing the decision
of he-majority, once again tefused to take a position on that
. : R | / ) __ SR

225) In Court oT Appeal, Mademe Justice Wilson wrote a .
‘ strongly iesenting judgment, defending the status quo '

: ? quite -strongly. (See [1976] & D.L.R. (3d) 385 (407-414)). o
Vi _

‘Her assent to the Supreme Court {8 not likely to assist
the plairrtiff whe ‘wishes to found his action in tort, o
‘unless Justice Wilson's views have changed, or perhaps
unless a patently unjust fesalt would be the'consequence
of a rigid application of the categorizing yhich ‘she
seemed to favor in Dominion Chain. Madame Justice Wilson'
judgment is stiil favored by some; for example, see H.B.
. Radh 1; Actions Against Solicitors = Contracts or Ton(?‘
1980); 2 Advocate Quarterly, 160-1"83.. It should be
.noted however:, that the author did not have Rhe bengfit

liabiIity on a” tort basis.-

-



: ‘ AN
'-traditipnal view! ‘ o v *ﬁép.

227), 1d., p. 1369,

- - -~

“

whether -there had been a breach of contract, and to the defining .
6f the écope_of'the retainer in this case:
'//— . " "In the circumstances, it is unnecessary

to canvass other questions raised on
the motion for leave and also ratsed ' v

| ‘  here as to whRth&r a solicitor's : .
liability to his client lies in tort .
LA or ,only Iin contrac ... 227 " _ s

.Howevef, this time, Pigeon J., writing for himself and
Beetz;_J;, did A&t 1imit his 0p1n10n ‘as strictly as the Chief
Justice. It is important that he’refused to consider genegally

that a solicitor s duty depends only on the scope o0f his retalncr

s ' ' .o

. when he sald: ' ey

This 1s not a case in which definite "
quesfions were put in writing and
gdvice could reasonably be limited

to, what was being explicitly asked
for...22

f\\‘. ™~ \\\\" : ‘ . T L e .

" On the face of this, it would seem that Mr. Justjice Phggon‘was

‘ready to accept a more ‘general duty on a lawyer to advise his —

c%}ént on whatever mactefs‘were.peftinent to the .facts of the
: . . v

. : . o=
case. However, in considering the "apportionmentvof liability”
and the possible application of the Contributory,ﬂe&li&gpce Act

bf.j?yg—bcotia,zgg Pigeon, J. refused to accep{/;he poss Tility

of Ounding t he action in tort- and actually follov

* . . ! . ' R '.‘ I . - o l .

. W

-
o —

< 8 g C _ ' -

2289  Smith et al. v. McInnis et al.:"

229) R.S.N. s. 1957 c.54s é;‘
. ¥ h .

L]

pra), . 1375. v

128

~ /'\ i . . .
l‘ . I . —

particular point og/f::, cqnfining-his Judgment to the queﬁttow'\'
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I have to agree that the liability of a
solicitor to his client for negligence.
in his duty to give advice or otherwise,
48 in contract only, not in tort. 1
adhere to the view I have previously
expressed in other cases, that a bhreach
of duty may constitute -a tort only {if

it is a breach of a duty oled Indepen-
dently of any contract with the '

claimant, "an independant tort” o
I said in Numes NDiamonds v. Dominlon
Electric Protection, at p. 777. In the

case of a solicitor retalined to give

advice, his duty to advise properly

arises only under contract and. I do not

sece 'how liability can arise otherwise

than on a contractual bhasis.230 _ -

o

N In view of the unjust results to a client which can
) )

- flow from the strict maitenance of the rule that a solicitor's

liability lies-only in contrgct, and in view of the modern

trend against compartmentallzing thé law in other areas, lt is
’

submitted that Mr. Justice Pigeon's obiter dicta to the effect

that the action sounds iIn contract only does not settle

anything. It is really quite disappolnting for thesc who

-~

depend—en the Supreme Court for the broader and moderin approach.

llowever, the fact that only one judge of the seven sitting on

this case spoke out on the question may be intcrpfeted as a

clue that the Supreme Court is open to the broader approach,
- . " . i .

if and when the question arises directly. Thus, while not

"yet embracing the wider thgory, which still appears to some

4

230) Smith—et al.'(supra), ﬁ. 1377; Numes Diamonds v. Dominion

Flectric Protection [1l972} S.C,R. 769.

P




- 90 - —

as contrary to well recognized authority 231 the Supreme Court .
scems-"to leave the door open for the fact situation which would

clearly jastify overruling the more tradltional view.

- . oy ——

Jj. A Different Approach

Respite the fiact that the Supreme Court has left the.

. - /
matter unsettled, the possibility of founding an action against

a careless solicigpr for the tort of negligence should not be

discounted.

The main impetus, if not the origin of the controversy,

stems from England’ s Court of Appeal decision in Hedley Byrne:

o~

and Co. Ltd v. Hiller -and Partners Ltd.232 _The crux of the
rationale applied in tois decision scems particularly app}icable‘
to cases concerning erroos or omissions in-certifying title,
since by the act:of certifying, toe lawyer can be taken as

glving odvice, which he expreskly knows or should know will be .

acted upon by the client. The circumstances seem to patallel

those wh;ch form the baeis for the ratio decidendi of the

Hedley Byrne .case:

) | -

231) The fact that not everybody is ready to reject the
traditional approach is well demonstrated by the article
of H.B. Radomski, op. cit., no. 225.

232) [1964] A.C. 415. One author has found authority dating
much further back than this; see H” David, "Solicitors'
Liability for Negligent Misrepresentation , (1976)

24 Chitty's L.J., 273 who quotes Donaldson v. Haldane
(1840 7 c1. & F. 762, 7 E.R. 1258.
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... that a negligent, n;:Lgh henest,
misrepresentation, spoken or written,
may glve rise to an action for damages
for financlal loss caused thereby,
- apart from any contract dr fiduclary
relationship, since the law will imply
‘ a duty of care when a party seeking
‘ information from a party possessed of
) a special skill trusts him to exercise
due care, and that party knew or ought
to have known that reliance was being
placed on his skill and judgment ,233

In England, another decislon which, like the Hedley

Byrne case, has been considered a landmark is Esso Petroleum

Co. Ltd v. Mardon.23%4 This much discussed case held a defendant

responsible for megligent ‘advice given in a pre-contractuil

situation. Although Lord Denning relied on the decision In

Hedley Byrne & Co. Ltd v. Heller & Partners Ltd, he went even

further by providing a remedy in tort between partles who had
eventually entered in a contract, saying that at lecast In the.

case of professionals, liability is Lmposed by the law of tort:
... in the case of a professional man,
the duty to use reasonable carc arises
not only 1in contract, but, Ls also
imposed by the law apart from contract,
and is therefore actionable infort.
It is comparable to the duty of .
recasonable care which Is owed by a
master to his servant, or vlice versa.

It can be gut either in contract or
in tort.

233) Headnote from Hedley Byrne as quoted In Whittinghaﬁ
v. Crease & Co. (1978) 88 D.L.R. (3d) 353 (369); per
Aitkins, J. who-noted thatgthe headnote "secms
to accurately reflect .the ratio”

“« o=

234) [197)6] 2 A1l E.R. 5 (€.A4.). . .

235) 1Ibid., p. 15; in sayingrthis, Lord Dénning referred to
cases as far back as 1844 and 1842 as authority. ‘



- 92 -

Much has"beenfmgge of the fact that this case
. “* . R o X . a
concerned a pre-contractual relationship and that is polint
to as a possible Iimit for the wide proposition enunciated by

Lord Denning in the Court of Appeéal, namely, that iesponsibility

can be féunded in tortious negligence.236 However, Lord -
Denning's own'udrds point to no such limit; he expressed himself
in very wide_terms:

A professional man may give advice.

under a contract for reward; or without
a‘contract, in pursuance of a voluntary
assumption of responsibility, gratul-

tously without reward. .In either case

he is under one and the same duty tgq
use reasonable "care... 7

Clearly the' judgmeant of Ormrod, L.J., is in agreement
with Lord Denning. e also refused to adopt an approach which

might curtail the precedent éstablished by the Hedley Byrne

case .238

[y

A final point about Esso Petroleum which pertains to

Hedley Byrne and which may well be worth ﬁentioning-here is the

‘statement made by Lord Denning which indicates thHat 1t is his T

impression that the rule in Hedley Byrne had by that time. been

already accepted in Canada:

236) This view may be justified by a reading of the third
judgment, the one given by Shaw, L.J., who does seem
to insist on the pre-contractual aspect in this case.
See note 234 supra at p. 26. '

237) See note 234 supra at p. 15.

238) See note 234, per Ormrod, J., p. 22.
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... the judges of the Commonwealth have’

shpwn themselves quite ready to apply ‘
Hedley Byrne between contracting parties- -
see, in Canada, Sealamd of the Pacific

Ltd v. Ocean Cement Ltd...=-"

Whether the English cases discussed abo;e apply._to V’/
‘Canadian lawyers, and, if so, to what extent they-do apply iﬁfﬁz/”f !
not gasily ascertained. As we have seeﬁ, the Supreme COp}t of
Caﬂada seems to have refused té adopt,. at:least for now , the

rule in Hedley Byrne where thefp is a contractual relat}onship

between the parties.240 However, in the case at least of

a professional giving advice, some Canadlan coufts scem qulte

‘ : . -
hesitant To-accept the old view that the exlstence of a contract

between the parties will_afford a defence to alleged neglipent

conduct tn giving advice more than six years after the {Incident.
This in turn may occasion, if not a total reversal of the old
rule, at least a fairly consistent eroding of {t which may

eventually cause the whole rule to topple for lack of support.

The British Columbia Supreme Court can  be regarded
as having-implicitly adopted tort law as a basis for an actlion

against a solicitor, This was first done in a case where the

-

+

239) [1976] 2 All E.R."5, at p.16; the case referred to by
Lord Denning is reported at (1973) 33 D.L.R. (3d) 625,

240) Numes Diamonds v. Dominion Electric Protection [1972]
S.C.R. 769. -
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plaintiff had no contractual relationship with the solicitor-

defendant. In - that case, Whittingham v. Crease & Co.,241 t he

plaintiff was a sole beneficiary under a will found invalid
because of the ﬁegligence of the solicitor who had prepared it,
The defence had pleaded the lack of contractual rela;ionshiph

in wﬁich, it submitted must lie'ény action against.a solicitor.

"The court, however, foupd . -a duty, based on the ratio given in the

. . ' ‘
Hedley Byrne case. As to the question whether the Hedley Byrne

case could be‘considéred authority in Canada, the judge,héd this.

to say:.

Nevertheless, Hedley Byrne has beem
followed in Canada, ... , and 1 treat

it as .authoritative. For the purposes
of the present case, the most important
feature of Hledley Byrne is that the '
‘House of Lords concluded that in the
clrcumstances of that case ‘there was

an implied duty of care, apart from
contract or fiduciary relationship-z-z‘2 '

However, in analyzing the facts of the Whittingham

case, one can appreclate that it will be easier for a Canad;an'

court to apply Hedley Byrne‘dhere there is noé centract and no

241) . (1978) 88 D.L.R. (3d) 353; as early as 1968, the British
Colunbia Supreme Court had indicated a reluctance to limit
professional negligence to contractual actions and had
already begun to evade the. question when possible; cf
Okanagan Mainline Real Estate Board v. Canadian Ind. Co.
et al., [1968] 70 D.L.R. (2d) 516 (522).

242) (1978) 88 D.L.R. (3d4) 353, at p. 369, (my emphasis).



other relevant relaltionship on which it might be said that the
actlion should be fo nded.243  1n such ciycumstances, at least,

a provincial court cannot be faulted fof not following the dicta

~

of the Supreme Court in the matter.24%

The situdtion\becomes more delicalte when there is a

clear contractual relatignship betwecen the partics on which the

plaintiff could have based an.action in contract, but where,

-

usually because of the limitation perlod, the plnintlf} is

driven to sue 1in tort. 3

\ .

The problem has becR discussed in a second declislon
in the British Columbia Supremh Court, and the court scems apain
to have adopted the more “avant-garde” approach. After having

‘considered the decision in Numes: Diamnond L!:d,:“‘5 plrke Smith, ..,

‘pointed out that the English authﬁritles on which Numes rested

ey

-

7 = %
.

243) The duty then depends on proximity and forscoeability, sew
McAlister v. Stevenson [1932] A.C. 562 and meore recently,
Dutton v. Bognor Regis Urban Pistrict Council, (1972]

1 Q.B., 373; [1972}) 1 All E.R. 4b6b2; also Tracy et al.
v. Atkins (1977) 83 D.L.R. (3d) 46, where the platnelff
vendor had no relation with the defendant-solicitor who
was representing the purchaser. Reliance does not secm
an essential element; .see Ross v. Caunters (a firm),
[1979] 3 All E.R. 580 and Gartside v. Shefficld, Young
;and Ellis, [1983) N.Z.L.R. 37, where the plaintlff-
bencficliary succeeds in an action agalnst defendant-
\ solicitors desplte the fact that reliance was not proven.

244) Beslde the Dominion Chain case discussed above, ree also
Numes Diamonds v. Dominion Electrilc Protection
[1972] 5.C.R. 769. . R q’/

245y  (1972) 26 D.L.R. (3d) 699; [1972] S.C.R. 769.
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246

have been overruled by Esso Petroleum:Co. Ltd v. Mardon,

——

) _ -. .-\ : K -
at least in situations involving 3rofessionals, and he declded,
{n an unforftunately short judgment, that an action against a

solichbr, as a professional, lies in tort, as well as in

contracit:

— . . -—

In the result, I conclude rhHat, in the
case of a professional man such as the
da{endant, a plaintiff client can claim
either Iin contract or in tort, basing
. that claim “"on whichever foundatlon
- gives him the more favourable position
under the statute..."247

The Ontario Court of Appeal in 1976 had quite clearly

_made known its position in its decision 1in Dominion Chain Co.

Ltd v. Eastern Constr. Ltd.248 Tyo of the three judges at

that time accépted that liability could be founded in toft,

1f there was negligenpe, even i1f a contract exlsted between

i

246) [1976) 2 All E.R. 5. 1In that decision, the Engllsh
Court of Appeal held that the plaintiff could rely on
the principle of Hedley Byrne despite the existence of
a contract between himself and Esso Petroleum Co. Ltd.
Lord Denning rcferred to professionals who gave advice.

.The precedents seemed to have b&en distinguished rather
than expressly overruled.

2&1) Cf p- 15. Jacobson Ford-Mercury Sales Ltd v. Sivertz
(1979) 103 D:L.R. (3d) 480 (484).

248) (1976) 68 D.L.R. (3d) 385, discussed supra, note 220.
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the3parties.249 This case has been quoted by many advocates

arguing'fof a wider basis for the plaintiff’'s action.Z250

. The Court of’Aﬁpaal ‘in Dominion Chain appedrs to have

served as a guide in a Newfoundland Trial Division case In L97R
which had to declde on the effect of the contractual Limltatlon

on an actlon brought against a Bolicltor for alleged negfigcncw

1q:'

(a) falling teo make adequate scarch at
the Reglstry of Deegds,

(b) failing to make reasonable cecnquiries
as to title,

Tte) failing to advise the plaintiff thag
the land had been previously conveyed.

After a rather extensive perusal of the then recent
case law, Miffliin, C.J.T.D. held as folloaws:

the claim of the plaintiff can be sald

to be equally founded on contract and
- ' on tort, and he can rely on whichever
foundation gives him the more favourable 9
position under the statute (of limitatlon}. 32

249) (1976) 68 D.L.R. (3d) 385, at pp. 392 and 393¥, per
Jessup, J.A. As pointed out above, although an appeal was
dismissed on other grounds in the Supreme Court of Canada,
the Supreme Court did not accept nor refute thtq part of
judgment of Jessup, J.A.

250) For example, see Jacobson Ford-Mercury Sales Ltd v. Sivertz
(1?79) 103 D.L.R. (3d) 480; Power v. Halley (1978) 88 D.L.R.
) ) 38l; Gorieu v. Simonot (1982) 1% Sask. R. 74 and other"
’ca es disCussed in this section.

251) Power v. Ha11417(1978) 88 D.L.R. (3d) 381 (382).

.<;\252) Id., p. 388. The judge cited as authority the case

) of Esso Petroleum Co. Ltd ‘and considered that it has
overruled "the line of cases which hold that in the
case of a professional man he could only be sued 1In

contract...”. Cf. p.“387.

~
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While some "judges in some provinces seew to have come
- ' — . -
to a conclusion in their own minds in favour . of alL@wing an

"'-—‘———_""—'_-’ .
actlon to be based in tort, others seem to have become experts

in avoiding the question altogether. For the latter, responsi-

hiiity {g either found to exist on a contractual basls or not

at.all, yet very rarely denied solely because of the limitation

. .

period associated with contract actioné. "Despite thd many times

counsel have raised the question in different provinciaﬂ courts

at trlal, the answer Juite consistently is as follows:

,-Having decided the basic issue, 1t
is not necessary for me to determine
Lf the Elaintiff's claim is statute
barred. 33 .

. -~

However, the provinecial courts in gﬁperal have. not

expressed any firm belief that the law allows only contractual
actlions a | a9 : > :
gainst lawyers, as ths following obiter dicta shows:
. P _ _
I have,written my decision assuming
that splicitors, being professionals,
could bg\found liable in tort as well
S as contragct I am, however, not making
a specific \hd}pg that a lawyer can
be liable in %6rt as well as contract.
Much has beendwritten on both sides of
this issue and {t would only be relevant
had I found the defendent's conduct did
not measure.up to the required standard.234

253) Central and Eastern Trust Co. v. Rafuse (1982) 53 N.S.R.
(2d) 62; 109 A.P.R. 62, (83) (Hallett, J.). In all .
fairness to this trial judge, he is but adopting the
shme attitude as the Supreme Court of Canada in Smith
et al. [1978] 2 S.C.R. 1357. ' :

254) Central and Easterp Trust Co. v. Rafuse, supra,“hbte 253,
p. 83. . .
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'7 _As—this passage indicates, there'probably is no
impsftant subscant;ve diffeté;ce between the two different
caus;s of action. What is m-st important is that the test as
Eo'the standérd of care would appear to be the same; nléo both

Etypes of-agtion are In fact based on the proof of serious error

.

or omission on the part of the soliclit r.255

Although they do so in a ve?y indirect way, many

~courts have indicated that.they in fact welcome the ﬁuwer_
approach and like the greate? Elexibility afforded to them
by'actiqns framed simply‘in negligence .against sollciﬁop;.zsﬁ

Thig attitude Is certalnly préferable to a ripgid adherence to

stricter, and outdated categorization reminiscent of the old.’

» "

writs. When they put this question behind them, the courts
can then concentrate on the more {mportant lssue, which Is to

define a standard of care and decide the meric of thé CAase.

4. The Approach Adopted in New Brunswick . v

In the face of this unmistakable trend, the.approach

in New Brunswick remains to 'be consideréd, since this province

255y 1d., p. 72, par. 5.

256) Gorleu v. Simonot (1982) 19 Sask. R. 74. The topleal
part of the headnote to this case succlinctly refers
to "torts, ‘professional negligence”™ as one toplc dealt
within the case. However, the declsion does not contalin
any allusion to the question .whether the action should
t1e in tort or in contract, or both. Whether this can be
taken to simplify all research on professional negligence
in Saskatchewan, would be to go too far, yet it is some
{ndication that the question may be settled in that
province in favour of the new and broad approach.

.

.

g




“ - 100 -~

! . .
7 : :

i{s the one which concerns us primarily. New Brunswick courts’

had the opportunity to give their opinion in the matter in 1978,

about the time when some -other provincial courts seemed to have

o

be'en rehdhing a turning polnt on the question.  In the first
case which was finally decided by the Court of Appeal, Royal

Bank of Canada v. Clark angd Watters,257 Chief Justice Hughes

concluded that an actlon against a lawyer could be founded only

on a qbntractual basis. At the time, the Chief Justice relied

strongly on the case¢ of Schwebel v. Telekes,258 a declision
y K

ol

written by Mr. Justice_Léskin of the Ontario Court of Appeal,
33 he then was. What is significant about these two cases 1s

the fact that both decisions were written without considering

the effect of the decision in Esso Petroleum Company Ltd v.

Mardon.229 1In the Schwebel case, 1t 1s understandable that

‘the new approacﬁ was not considered, since Schwebel was decided

. before Esso Petroleum. And, in the Royai Bank case,‘the court .
had ﬁo.renson to question the contractual approach, siﬁce
liability cpuld, and was iﬁpoéed on a contractdal basis. No
question of limitations arose in this case, and the court's
remarks concerning the basis fdr 11iability are merély a restate-

ment of the old legal position abéut such a case without any

analysis of 1ts merit:

257) (1978) 22 N.B.R. (2d) 693; 39 A.P.R. 693,
258) (1967) 1 0.R. 541; 61 D.L.R. (2d) 470. o

259) [1976] 2 All E.R. 5,
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A solicitor's liability to his client

- . for professidnal negligence is based on
breach of the terms of his engagement,
the liability being contractual in :
nature; see Schewel v. Telekes, [1967] . .
1 O0.R. 541, per Laskin, J.A., at '
p- 543; Rowswell v, Pettit et al.
(1968) 68 D.L.R. (2d) 202,40V

— -t

That same year, 1978, the question once again came

before the Queen's Bench Division.26l .yot surprisingly,

-

Mr. Justice Barry declined to accept the argument that the

action could be founded in tort and1applied the prf%ctple as

- -

stated in the Royal Bank decision. This judgment must have

come as a great relief to the firm of defendants,.who had not

. B ’ - . L
‘argued the case on its merits, -but’ simply pleaded the Limltation
. o g 257

-1

of Ac'tions Act. On the other hand, If .1t was not a clear-cut
L

case, as the judge peems.to,ha;e felt, and‘though it may be

«

some satisfaction for a plaintiff to be assured that had the

.

.

&*.case been decided on its merit53-it would have been declded
—Fhe- same way,262 such comments, it -is submitted, do little .

to justify what is actually a technical d;éision'taking no

account_&f what is surely rthe more enlightened approach.

: " & -

;260) Royal Bank case, op. cit., note 257, p. 700.

261) Melanson and Melanson v. Leger, Creaghan and Savoie,

#"#’L}QTB) 24 N.B.R. (2d) 48, A.P.R. 632.

262) Id., p. 636.
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However, as pointed out, Mr. Justice Barry did not -

.

“have the benefit of the many decisions.which have been neported

-

since 1978 and he based his reasoning on authority263 which has

been, if not overruled‘ at least seriously questioned.264

Alse other comments made b;‘Qarry J. in the case are
Interesting and indicative of the new attitude of mdny members

of the judiciary referred to earlier. Mr. Justice Barry also

—

-]

It doés,{... , strike me that there

: are situations in which the strict-

L. applicatiom of the law could result

. - in grave injustices, although I do
; not express the opil at this is

necessarily .one of those caggs. ...

The last legal work done by the .
defendant was July, 1970, and t he wr;t’
was not issued until December 19, 1977,
and 1t 1s on the basis of those three
facts that I have dismissed the action.
In my opd ion, it will be only a matter
of time tﬁfﬂi the reasonindg of Jessup, J.
.in thé DomipVon Chain'case and of Lord
Denning in the Esso Petroleum case will

‘be adepteds elther by case law or
- <> statute.2069 ) :

L]

263) VYor example, Schwebel 'v. Telekes, [1967] 1 O.R. 541;
61 D.L.R. (2d) 470. '

264) For examples of this, see comments made by Zuber, J.A.,
in Pharmacie Belisle Pharmacy Ltd v. Mineau‘et al, (1977)
17 0.R. (2d) 295 (296), and Jessup, J.A., in Dominion
Chain Co. ‘Ltd v. Eastern Construction Co. Ltd, 68 D.L.R.

(3d) 385 (391).

265) Melanson v. Leger, Creaghan and.Savolie (1978) 24 N.B.R.
(2d) 632, pp./63% and 637.

T
| | | ~

\

el
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These latter comments seem quite encouraging for
future ylaintiffs, if perhaps a little unnerving for some
. Y . . '

members of the legél profession. A recent case-which came

0 . 4 - .
before the Court of Appeal in July 1982 can be considered a

definite warning. The case, Vienneau v. Arsénault,zﬁﬁ-whllclnnt

concerning a conveyancing problem, did relate to professional

negligence. Mr..Justice of Appeal Laforest found it unneccssary
) Y V il - " ‘. L1

to deal with the specific question of tort ot contract” and v

relied simply on the equitable jurisdiction of the court .to

prevent "unconscionable conduct”, even tn the absence of fraud:

It may well be that generally conceal-
ment must be deliberate to bring the
_ doctrine of audulent concealment into .
- operation. ‘However, it is well known B
that the concealment need not he . -
fraudulent in the ordlnary sense of ‘
that word; what courts in the exerclse
of their equitable jurisdiction seek
to do by this doetrine is to prevent a
. person from being able to take advantapge
. . , ' of the Statute of Limitations, as a 4
' result of his unconscionable cnnduct.207

By relylng on what could be characterized as a
fLlduciary duty268 of good faith which a lawyer owes to hi s

- client, it was unnecessary for Hr. Justice of Appeal Laforest

EJ

to find the-action founded in vtvort. The final result here Is

the same, however.

266). Reported in (1982) 41 N.B.R. (2d) 82, 107 A.P.R. B2,

267) Id., p. B84; for similar recasonlng sce also Nocton v.
Lord Ashburton {1914] A.C. 939, [1914-15] All E.R. 45, .

268) The reTationship between a lawyer and his client wasg
interpreted as being of a fiduciary nature {in Spector .
v. Ageda [L971] 3 All E.R. 417 (430). See also Spence
v. Bell (1982) 39 A.R. 238 (262).

- | . : 5
. v / .

4




in an obiter dictum, Mr. Justice of Appeal. Laforest

soumded what seems to amount to a short, but rather efficacious

warning to the profession:
Under these circumstances, it becomes
vhAnecessary, as both parties conceded,
to say anything about .the question
-+, . - whether this actlon sounds in tort or
-cqontract, a question about which there T-
has been considerable development since '
. the decisfion of this court in Royal .
" " Bank of Canada v. eYaETk and Watters .
' (19782g 22 N.B. R.-(Zd) 693, 39 A.P.R. o

- - 693, o

S. Analysis from other Professions -

P & we ‘are ,to recognize aﬁy relevance at all with suits

- -

agalnst b}ofeésiohals other than lawyers, such as doctors,
. - ’

¥

architects, accountants, one migbt conclude by analogy with the

law reéardiag other pqpfégéioﬂals that a careless title search
shéuld hqunt.tﬁe convéyhﬁcer f;r ;a; more than thg cﬁntractual
six year limibatlo;-perfodl Several Eﬁglish,270 as well as
Cdnadian ca-s‘esz-’”l have‘quné thag varioﬁs‘professionals are

responsible in tort for their negligent work, or advice, and '

cannot escape 1iability by pleading the Statute of Limitations

as relating to actions founded 1n contract.

269) Vienneau v. Arsenault, (1982) 41 N.B.R. (2d) 82 (gﬁ).

270) Sut-cliffe v. Thackrah [1974] A.C. 727 (architects);
Arenson v. Arenson [1977] A.C. 405 (accountants).

271) Buranstein v. Crisp Devine Ltd [1973] 3 O.R. 342 (real
" estate agent); cf also Hauck v. Dixon (1975) 10 O0.R. (24d)
605. . : .

£
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Although the following comment ua§ made Iin a case-
where total immunity was belng argued, it can stand for the

proposition that the days when lawyers were considered different

from other professionals are alpost, if not completely gone:

It has not been, not now, and should
not be, public polidw_in Ontarlo to
confer e¥clusively on lawyers engaged
in court work an immunity possessed- by
no other professional person. Publie
policy and the public interest do not
exist in a vacuum. They must be
examined agalnst the backgrouad of
- a host of socliologlcal facts, of the
' soclety concerned. Nor are they
lawyers' values as opposed to the
values shared by the rest of the
community. In the light of recent
developments in the .law of professional
negligence and the rising incidence of
"“malpractice” actions against physiclans
(and especiplly surgeons who may be
thought to be to physicians what
barristers are to solicitors), I do
not believe that enligherened, non-
legally -trained members of the community
would agree with me if 1 were to hold .
that the public interest requires that’
. litigation lawyers be {fmmune from actlons
for.négligence.2

‘.

%
‘6. The Significance of Founding Liability in'r}h

Evidently, the new trend towards founding an actlen In

tort rather than ‘contract can have some lmportant consequencecs

for any lawyérﬁ "The most important,ones concern the Limited

b o

defences which are available when the actions are in tort, and

the measure of damages 1in cases where liability is established.

f , //H\h. E '
273) Demarco v. Ungarg et al. (1979) 95 D.L.R..(3d) 385, per

Krever}ﬁg;;’eg,ﬁ. 405.
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The first and most important,result of permitting"

the newer 6ésishfor liability m?&_hgilhh; ane ﬁf the prinéipal ¢«
reasons for its acceptance, and that is of course that the
limitqfiop“pgriod 18 not the 'six years from the moment which
the breach occurred as is usually found when the action 1s one

in contract.273~

It 18 not so:- much the'leﬁéth of the périod Itself--in -

contract as the precise moment at which that perfiod of limitation

. starts to rum, which often seems to work an injustice to the

plaintiff*clfent:

It apppars most inequitable to me that
a person wha suffers damages by reason
pf:the negligence of a professional
‘person, whether such breach of duty be
in tort or contract, should find that
he has no recourse against such profes-
-~ slonal person, even when he did not
become aware of the damage or defect
until after the passage of the time set
forth in the Limitation of Actions Act.

273) See Hall v. Meyrick [1957]) 2 A1l E.R. 722 (727), where it P
: is clearly stated that the 1imitation period applicable T
in a case against a solicitor is the same as in any action
for breach of contract. In New Brunswick, the Limitation
of Actions Act, R.S.N.B, 1973, ¢.L-8, 8. 9: Another .
element which will not have to be proven, in a tort :
action is “"privity"; .as pointed out in the decision in
Whittingham v. Crease & Co. (1978) 88 D.L.R. (3d) 353,
where a beneficlary, desplte the lack of privity, was able
to recover loss caused by an invalid will prepared by his
father's solicitor. 1In Canada, there was at least one
former decision on a similar fact siutation which had \
- adhered to the "contract" theory in Re Fitzpatrick (1923)
N 54 O0,L.R. 3. However, in England, a sollcltor was held
\ liable in tort to a beneficiary in Ross v. Caunters
(a firm), [1979] 3 All E.R. 580, ThIs later case, plus
the Whittingham case "does indicate a trend wheteby
Canadlan law may one day impose 1liability . on a solicitor
to the beneficiary of a will on the ground of negligence
in the preparation of will regardless of any relationship
between the solicitor and the bemaficlary”. See T.G. )
Feeney, The Canadian Law of Wills, ButterWworth and Co.
Ltd, Toronto, 178Z, Vel, I, p. 87.

L] » . -



.’1

- 107 =

LS

He really does not have a cause of

action, in some instances, until a

judgment goes against him which could v
well be sBilx vears after the breach.274

Cases dealing with a certificate of title are

particularly.susceptible to this problem with reéard to the
" B - ] '

limitation period in contract. The client has no way of

verifying the lawyer's work and may discover a problem only

. ©
when he tries to sell, or mortgage his property, many years

-

later. The patent injustice of these cases should eventually

- convince a court that is at all Iinclined to recognize Rhe tort

basis to allow recovery despite the fact that thé 5ct10n is

statute barred in contract.273

jith the 1quer liable in tort, as well as in contract,

a plaintiff could then have his.case decided on its merits and

- ~

not thrown out on a technicality. It will be sald that while

”»
‘this pay give the public the appearance of better justice, 1it-

has obvious disadvantages for lawyers that may result in injustice

*

to them. However, it is submitted that the final result may be

‘

274) Melanson v. Leger, Creaghan and Savoie (1978) 24 N.B.R.
(2d), 48 A.PLR.. 632 (637). See also comments in Vienneau
v. Arsenault (supra) op. cit., note 269 and A. De ‘Sha .. -
Malone, op. clt., note 216, p. 698; "...for a negligence
cause of action, recovery would be avallable to foreseeable
plaintiffs who file their actions within - the statutory time
period which runs from the time injury is or should have
been discovered.” _ B

L

275) W.L. prg{‘Professional ﬁegligence,'(f973), Spec, Lect.
~ L.S.U.C. 134, ‘
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much‘bet?ef.for'lawyeré if not for tﬁé careless individual,

- et

11

then to the legal profession in general. It cannot"he consi- l .
dered good policy to leavg the l=y Public with the impression
that lawyers can get away with being negligent on a technical
defence. It would do mu&h more for.the profession's image tq
show Its members' readiness to defend their practices'on the
merits, instead of hiding g%hind the‘statutory 1imi£ation |
periods. It has advantages both for the client and the
profession: B

~Allowing a tort action now enables

ua client to recover for his actual-
"injuries when they reasonably manifest
themselves without engagilng a succes-
sion of experts to check each other's
work. Furthermore, permitting tort
actions protects the profession by
allowing the client to rely on the
services which he reasonably expected

. " the attorney to .perform.

So the founding of professional negligence in tort
may not be all bad for practitioners. It may even afford then

"another defence, that of contributery negligence. This aspect

of the qﬁestion was discussed in Smith et al. v. McInnis et al.277

276) A. De Sha Malone, op. cit., note 216, p. 699. .
277) {(1978) -2 §.C~R. 1357, per Pigeon J. For a brief allusion
‘ to the moral aspect when a client stands by and permits
his lawyer to act on a mistaken notion, see Quevillon et
! al. v. Lamoureux (1975) 52 D.L.R. (3d) 476 (479): " ...the
(plaintiffs) were well aware not only of the true date
of the accident, but, also of the fact that appelant was
‘.proceeding under a misapprehension. Of course, they had
no legal obligation to correct this, buf what of the
morality?"
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wherttheé defendants pleaded the application of the Concrlbutory'

Negligence Act, of Nova Sscotia?’8 a5 a way-of limiting the

damages they might héve to pay. It seems reasonable,thnt
negligence and its financial coﬁpensatton, should be divided

in cases where the defendant lawyer is only partially at fault.
Applying contributory reapoﬁsibility where the'tttle scarch L?

faulty, could bring'ipterestigé results. What If the purcﬁné%}'s
lawyer h{d been given wrong infofmation by the vcndor's lawyer

as to.the description, or the identification of the land, or

even the name of the vendor. 1Is the vendor's lawyer subject

ﬁo'third—party 1iability in the purchaser's actlon agalnst hi@

One final point, the measure of damapes may be. thought

1awyer?279 ‘

L

L . : /
to bé more advantageous to the cllent when they are comsidered

However, a better view may be that the final damages are similar,
Some examples may help to illustrate this point.

In a case which involved the failure of findlng and

disclosing a defect in the title which the defendant-lawyur was

'278) R.S.N.S. 1967, c.54.

279) Would the Hedley Byrne rationale apply against the
vendor's lawyer? See the discussion, supra at note 2713,
re the Whittingham v. Crease application of Hedley Cyrne.

280) J.G. Bastedo, A Note omn Lawyer;s Malpractice: Legal
s Boundaries and Judicial Regulations, (1969) 7 Osgoode
Hall L.J., 317. Sce also J.G. Fleming, The Law of Torts,

The Law Book Company Ltd, 6th Edition, Sydney, 1983,
‘pp. 167-169.

T

LS

calculable on a tort basis rather than on a contractual bnsIS_ZHU

Ny,
.
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court quoted the following guideline for measuring

the amount of damages'payable on a contract basis:

The measure of damages for breach ofc
contract Is that the plaintiff be a
placed in.the same position, so far as
ft can be done by money, as .he would
have been 1n had the contract been
performed, subject to the rule against
recovering damages which are too remote
or not reasonably foreseeable; 12 Hals.
4th ed.; p. 430, para. 1129; Werthein

v. Chicoutimi Pulp Co., [1911] A.C. 301;
Hadley et al. v. Baxendale et al. (1854)

9 Ex. 341, 156 E.R. 145; Victoria Laundry
(Windsor) Ltd v. Newman Industries Ltd;

Coulson & Co. Ltd (Third Parties), (1949},

2 K.B. 528; British -Westinghouse Electric
and Mfg. Co. Ltd v. Underground Electric

Rs. Co. of London, Ltd; (1012] A.C. 673.281

In the case therefore of a lawyer who certifies a

<.

defective title, the court shodld limit the amount of damages

to the "actual’

‘ loss caused by the breach of contract. It has

been put as follows®

281) Messliunco

Where a solicitor negligently falls,

“in breachsof his contract with a client

who 1s a purchaser of land, to discover
and report a defect in the vendor's
title, the measure~of the client's
damages is the difference between the
contract price and the actual value

of the land with the defective title.
Thus, 1f the land with the defect in

the title is worth more than the- price
paid for it, the client is entitled

only to nominal damages agalnst the
solicitor. ‘

\

v. Beale (1976) 71 D.L.R. (3d) 31.

v. Beale, ibid., see headnote; damages werTe

282) Messineo
' assessed

at a nominal $500.00.
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However, this does not mean that the solicitor's
liability will always be limited to small amounts. For one

. N (=
thing, the difference ia price and in value of the property may

be quite large. But what‘is more important is t%at there may
be other expenses involved which will increasc the amount of
the recovery to a more significant sum. For exaﬁple, where a
lawyer omitted to obtain a reléa;e of a mortgage glven by the
purchaser's predgceséors,283 the daﬁages all&wed {ncluded all
the extra expenses "incurred and to be Incurred in future, with
resﬁect to the reflnancing of the purchase of the property In

]

question"_.284

d

-

On a tort bésis, damages are to be ;alculated s0 as to
place the.petitioner in the same position he ;ould be lf no tort
had beéen committed. The measure is 0£e of forsceability and may
seecm harsher from the solicitor's point of view. But In the
final analysis; the whole éum allocated will probably be nuch
the same, remaining.within what is considered 'a “"recasonable”

range, if calculated on a -tort basls. - -

In the last analysis, the client should not he the
one to suffer from inefficient rules. To'éontinue to cut og}\

the ac:tdnable period at six years from the moment the wrong

\

283) Caldwell et al., v. Fitzgerald et al. (1977) 26 N.S.R.
(2dy, 40 A.P.R. 140.

284) 1d. p. 148. Also included werec the extra legal fees
: and $3,000.00 in "general damages for Inconvenlence and
disruption”.
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has been done,‘;nd to limit damages tob‘stfiétly:will do more
harm than good. to the'legal'professidn.‘ Defences like tﬁ;;;
should not be allowed to shield a practitioner from re;sonablé
liability'to his client. It is largely because of these archaic
rules that serious problems remain a;d contanue to multiply‘in

New Brunsﬁick and elsewhere in Canada. . . .

C) The Standard of Care and Competence

i. In feneral ' -

In the brilef review made earliéf in this.ﬁaper of the
ethical guidelinés by which a lawyer 1s obliged to conduct his
practice, one can conclude that the standagd depanded of:members
of the legal profession in general is both very high and very
vague. In ffying to define the 5pecific standard of care and
competence which one must exercise in a particulér anealof law
practice, such as conveyancing, one must, first of all, resof;
to general principles which, though they do not answer every

problem encountered in searching‘titles for example, nevertheless

ﬁave the great advantage of being flexible and provide a starting "~

point for an analysis of the particular problems which so often

surround land transfers.

This section attemps, first of all, to gilve a general

view of the standard of care one must adhere to in every area

‘0f legal practice; and, secondly, to look at some different
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factual situat;bns where a lawyer seems to have failed the’ -

proper standard. After that, attention will be focused on

actual court decisions in a number of cases. (

It should be noted that the étandard does not seem. to
w"

vary, whether the action is founded in tort or in c;ontract.285

- .

Negligence is equally condemnable whatever the form of actiomn:.._ _

Regardless of the ple€adings, the
substance of the cause of action
1s negligence.,286 ‘

The standard of competence required of ?}lﬁwyer has-
-

-rgceiéed many definitions, with variations sometimes stemming

from particular circumstances,'sdmet@mes from an attitude in

»

the profession prevaiiing at a certain time. Apart from being
answerable for misconduct and fraudulent behavior, the 1auyér
will have to gefend his careleness in handling many matters.287
fhis, however, does not make the practitionef liabfe fo; aii
errors of judgment on his part; the accgpged test 1s to.ask

if an “"ordinarily competent solicitor“:uohld have acted in the

- ’

.same way:

p

135)"Central and/Eastern Trust Co. V. Kafuse (1982) 53 N.S.R. .
{(2d) 62, : c

286) A, De Sha Malone, op. cit., note 216, p. 698, note 53 and
p. 699. ' ' : '

287) Aaroce & Aaroce v. Seymour et al. {1956] O.R. 736 (737). "In
New Brunswick, reference has been made to a "responsible
solicitor”; cf Comeau & Comeau v. Canada Permanent Trust
Company and Arsenault {(1979) 27 N.B.R. (24), 60 A.P.R. 126
(131). o
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In an action against the solicitor for
negligence it is not enough to say that
he has made an etror of Judgment or

shown 1lgnorance of some particular part -
of the law, but he will be l1iable in
damages 1f hlis error or ignorance was
such that an ordinarily competent
gsolicitor would not have made or shown

{c...288

A more specific defini{tion is given In another case 1in

the form of a list of obligations:

Theé obligatiouns of a lawyer are,
I think, the following:

(1) to be skillfui and carefull

(2) to advise his client on all matters
Trelevant to his retainer, so far as may
be reasonably necessary

(3) to protect the Interests of his
client

(4) to carry out his instructions by
‘all proper means

(5) to consult with his client on all

/ que&stions of doubt which do not fall
within the express or implied discretion
left to him.

(6) to_keep his client informed to
such an extent as may be reasonably
necessary, according to the same
criceria.i

-

288)

289)

LY

Brenner et al. v. Gregory et al. [1973] 1 O0.R. 252;

30 D.L.R. (3d) 672 (677); cf also Karpenko v. ParoiariL
Courey, Cohen and Houston [1980} 117 D.L.R. (3d) 383

(387 ); cf also M. Orkin, op. cit., note 59, p. 121.

Tiffin Holdings Ltd v. Millican et al. (1964) 49 D.L.R.

(2d) 216 (219),. reversed by the Supreme Court; [1967]
S.C.R. 183, which also recognized that if a lawyer has
specific knowledge of a pertinent fact, he should advise
hig client.

¥

rd
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The duty Iimposed iIs not lessened, it seems, by the

fact that a lawyer has agreed to undertake a task without pay,

fof,'as one author writes:
(an). attorney i1s bound to use reasonable
care and skill even where title search
might be a gratuitous undertakinﬁ
_because reliance was foreseen.

- — ' ’ B

All the definitions to be found show that simple
proof of an error, or an omission on the lavyer's part is not
sufficient -.to render him liz.xblc-:e;z91 it must be proven that v
such error or omission amounts to negligence in law. 11 tﬁf
"context of legq}fﬁerviceé, negligencé often depends on many B
factors which include general and recognized practice, the
degree 'of difficulty of'Fhé_matter which occasioned the aileged

h . .
negligence, and generally, the facts and circumstances292

surrounding the case. - -

290) A. De Sha Malone, op. cit., 216, p. 698. ‘A lawyer will
also be liable for doing negligently a task which, although
-not usually his responsibility,.he undertakes to do; see
Aarce’v. Seymounr (1956) O.R, 73.

291) D. Lamont, op. cit., note 146, p. 302, referring to English
authorfty. See also for a more recent statement of the .
proposition, Maillet et al, v. Haliburton et al. ‘1983),
.55 N.S.R. (2d), 114 A.P.R. 311.

.

292) Grima et al. v. MacMillah (1972) 3 0.R. 214, It should be
"~ Thoted that a solicitor will be "presumed to have knowledge
of the more important provisions of public statutea
. ¢f Panamoroff v. Reid & Besk (1962) 32 D.L.R. (2d) 126”

-
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2. The Test '$f General and Reéognized Practice

Recognized practicé;isloften one of the first eléments

studied by a court in deciding whether a particular individual
. : L3

has been negligent: -

A better test of what the standard of ~~

care was at the time is to look at what

other solicitors.actually did when faced

with the problem.293 . '

Apart from recognizing the test of "general practice”,

some cases show that "reglonal” practice, which ié‘more limited,

may préscri&e the &tandacrds which the lawyer should have adopted ™

in a particular set of circumstances. This narrower approach

seems "to have arisen to "prétect“ lawyers practising in rural

areas largely because they do Mot usually have access. to the .

large libraries available to lawyers practising in urban
. o '

centers.294 Whatever wmay beu}he merit of such an approach,

it has generally been accepted by courts.293

It -may be critized as resul ting in a "lowqf"-standérd

for certain communities, but it does recognlze the realities of

. —
dafly practice in a given community and a

L

293) Spence v. Bell [1982] 39 A.R. 239 (255); cf also Vancouver

General Hospital v. McDaniel et al. (1934)*4 D.L.R. 593
{597). ' -
- -~ . . . .
294) The approath seems to stem fgom American Influence.

295) Hauck' v. Dixon [1976] 10 0.R. (2d) 605; Abbey Discount
Corp. Ltd v. Nicel et al. [1972] 3 O.R. 360.

ﬁt‘- 1 ‘ . .

certain give and take .

LI
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between lawyers, and in this way, it probably encourages a now
definitely recognized ethical corduct between members of the

profession in smaller communities.2920

Another factor which might eventually be taken into

consideratidn in'Canadg\hﬁﬂﬁ which has had an cffect in the

s

United States, is what 1s called the duty to “"recognize obvious

legal trends” in a particular jurisdiction. This might nbiigc

"a practitioner torkeeapabreast of changes in legislatlon, as

well as in case la¥:

Presently, there is no liability for
failure to notlce obviousg trends In
.the law. An attorney 1§ not held to
a “crystal ball"” standard. A cllent,
however, 1s not adequately infcrmed
unless he is given the option of
proceeding on_a novel theory where
applicable.297 '

3. Sﬁecialists (Higher Degree of Care)

» In imposing responsibility In the case of some other
professionals, for example doctors, tHe courts have taken into

consideration 'the fact that certain members of a profession are

-recognized as a "specialist” in a particular field and seem to

»

296) wln one case, for example, the court recognized the local
practice of accepting an exten ion by telephone call
instead of written agreement; Sé_D. Lamont, op. clt.,
note 146, p. 299, referring to Roman v. Vignechle et al.
(1975} 3 0.R. (2d) 134.

297) J.A. Millman, “Counselor Beware: Failure to Recognize
Obvious Legal Trends May Be Malpractice” (1979) 27 Chitty's
L.J., 279-288. The author supports his thesis by referring
to American case law. .
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impose a higher degree or standard of competenqg'for such an
.individual. While the éractice‘of “séecializing" in legal
Rraccice is as yef élmost unhearﬁ‘of in New.Brunéwick; larger
Erovinces, such as Ontario, re;ognize spegialization or at least
seem ready to make i£ a viable possibility. Certainly the idea
‘{g-catching on wish ﬁhe legal profession beéause‘legai work 1is

getting more complicated, not less, and filelds such as tixation,
criminal law etc..: wguld benefit from 1ndividuals‘specializiné
in these fields. With conveyancing continuing to be such a
complex métFer, it seems that in gach province individuals are .
developing and will confin;e to develop, with éxp;rience'aﬁd
study, a higher degree of skill in this field. 'This, in turnm,
probably means that the éourts,will récogpize the faqt énd-ask

more of a peréon who is thought to have more competence oOr

.a expertise Iin the fleld than is usual with a general practltioner.

Up to -now, the recognition by ‘a court of a distincction

-

between a “"specialist” én@ a "general practitioner” has been a

)

rare occurence; however, it has happened.298

»

e
* 298) See, for example, Central & Eastern Trust Co. V. Rafuse
- (1982) 53 N.S.R. (2d) 62; comments as to witnesses at
_pp. 74 and 82; see also D. Lamont, op. cit., note 146
who copcludes that a_specialist in law, as well as in
oth fields, should\provide "a higher degree of care
and ability". : ‘
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H//’) : 4. Undecided Matters

14 If-thq matter is a very complex one, a lawyer is not
expected to -be infallible, orgto have the ability to predict
how a court decision will go in an indecided issue:

... those who practice {law) can hardly
. be held liable in negligence simply
e because thelr prediction was fulfilled
only in one of three appellate jddgments.299

1t TE:_howevép;I§OSSible that a Iawyer ma& have a duty
to warn hlils client.of??hé possible risk of fo{lowiﬁg his oﬁinion
on an uncertaiﬁ matter,3%0 But tﬁis will be true bniy 1f the
risk Is not known to the clignt, and an efperiénced business man
hoping to profit from an unproved legal loop-hole cannot be sald

not to know of the existence of any risk.301

—

Also, if the questions of law are very complex ones,
the court will take this into considerationd and then seem
willing to‘%orgive‘more easlily than if the matter can be viewed

-as fairly routine.'302

299) Ormindale Holdings Ltd v. Ray [1980] 116 D.L.R. (3d) 346
{352). . : .

300) The duty of the lawyer is not only to inform but also to
' advise: ‘Major v. Buchanan et al. [1975]'9 O0.R. {(2d) 491.

301) “... cases in which the risks were of consequences which 7
were unknown to the client” are the ones which carry the
duty to inform: of Ormindale Holdings Ltd v. Roy [1980].
116 D,L.R. (3d) 346 (355). i

302) Whittingham v. Crease & Co., 88 D.L.R. (3d) 353.
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5. The Relation Between . the Duty of Care and the Scope of
the Contract of Retainer

WhatevFr variagipns there may be in -the degree of care
deemed accepfable or unacceptable aEcordiqg to the different
definitions, certain general principles are 1ndisputab1e.. For
egample, no case-has made a lawyer an insurer.393 That is g‘
lawyer 1s never cbnsidered to'gua:anlee'that nothing can go

wrong, whether it be in litigation, or in certifying a titfé.304

However, the duty of care required in a particular
case may vary, depending on the scope of the retainer.303 This
has been especiaily apparent where the court relles exclusively'
on the contract'thepry to impose liability as, for. instance, the
follbwlng comment from one decision illustrates:

I have identified the real lssue as
being the terms of the contract between
the partles. 1In other words' the issue
1s to determine the scope of the respon-
dent's retainer.3p6 .

This reliance on the content of the égreempnt between

the client and his lawyer seems to presuppose that the former .

knows exactly what he can and should expect his legal counsel

~ ‘

'303) Mnrob v. Street (1959) 28 W.W.R. 118 -

——

304) Or;:}@ale Holdings Ltd et al. v. Ray Wolfe Counel et al.
[1980F§i16 D.L.R. (3d) 346; cf also Karpenko v. Paroian,
Cohen &\Houston [L981] D.L.R. (3d) 383, 30 0.R. (2d) 776,

- and Banks et al. v. Reid [1975] 6 O.R. 380. :

305) Spence v. Bell [1982] 39 A.R. 239..

306) 1d.,‘p. 245.
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to do. Tﬁis-is obviously not always ;hq_Ease. While certain
special duties may be imposed, the actual contract should
have little 1nfluence on the baslc regquirements of care and

competence. One need only imagine; for example, a relatively

.

ignorant and naive client who wishes to buy a farm in a rural
area in order to realize that” the rétainer given by many a .
client should not be taken to define all thelr solicditor's
duties. In fact, most clients would be at a loss to state

‘exactly what they expect of thelir lawyer.307

Another difficulty which comes to mind concerning
the scope-of-the retalner approach is thg possibility thntlit
unduly enlarges . a laywer's_duties 58 as‘eventually transform
a certificate of title {nto a “"guarantee” of title, which Lt
is nét and should nob;.be in many circumstances; also {t would
prove much toonexéensive for the solicitor to be a guarantor of

every title he certifies. On the other hahd, for the elient'!s

307y A. De Sha Malone condemns the approach: “Most cllients
simply cannot judge the gquality of a title search any
better than they can judge the quality of title for
themselves. The client is therefore entitled to.-more
than a mere abstract from his attorney: he {5 entitlied
to advice.” (My emphasis), op: cit., note 216, p. 695,

o
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sake, a lawyer should never be able to contract out of the
o

duty of beiﬁg reasonably competent according to the “standards
. “ |

imposed by the legal profession“.308

D) The Standards in‘Conveyancing

How do the criteria defined by thé courts aﬁﬁly,
in relation to convéyancing? For the.majority at least, the
standards are applied winﬁ considerable care by the coﬁrfs in
light_ogpt%e'general practice folloged in conveyancing. In
fact, many o; the céses discussed in thié section. were cases .
fnvolving questions of alleged negligence in relation to real

estate practlce.

Thercfore, generally speaking, thé individual must
act and take t}e precauEions that a reasoﬁably competent lawyer
would take in thercircumstdnces. While one cannot guarantee
that nothing can go wronglduring a transaction, especially a
very complex one, a lawyer's duty to foresee and ;dvise seems
partlcularl; applicable in real. estate practice. There 1s no
question here of the matter being out of the lawyer's realﬁ of
knowledge, as some buéiness'méttets are. Certifying title seems'
to fit inhsquarely with a lawyer's duties in general praétice.

@

(X

»
wr

-r
-

308) A. De Sha Malone, op. cit., note 216, p. 691: "By s
professing, to be a competent attorney, the title examiner
accepts a certain minimum standard of performance as well
as special responsibilities”.

‘
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v For the conveyancer, therefore the general standards

. imply that he do his title search in the same manner and with as

.

much care as would be expected of any competent 1awyer.309 He

\ must look into each possible claim which is routinely checked,

as well as all others which might be pertinent to the trg{iiitlon

——

he is working on. He must also bring to- this cllent's attentlon
any problem which he finds, nnﬁfgavise his client on the right

course of action. .

- -

Any prudent solicitor will also keep up to date with

the developing case law and partiCularlyldnf decislons whieh
5" "
provide examples of what might be considered nepgligent

L

conveyancing. Case law often dictdtes the parameters, or

the extent of the search required in a given transaction.

‘While it seems probable that there ecxists a recogﬁizud
duty to make an adequate scarch, no decision has beegn: found
‘

to define preclsely and extensively the meaning of this

expressioh.310 However, many examples found -in court declslons

309) 1In other words, he nust do the usual search; cf A.R.
Mellows, Conveyancing Sezrches, Oyez Publishing Ltd,
London, 1975. )

310) In Kolan v. Solicitor (1969) 7 D.L.R. (3d) 481, Lacourclere,
J., comments on the different defects of title which a ‘
lawyer must keep in mind while searching the title as
follows:» "I am of opinion that anything preventing the

- vendor from giving a good and valid covenant for quiet

. enjoyment is a valid objection which would entitle the

' purchaser to refuse completion. The obligation of the
vendor. was to give a marketable title in feec gimple, free
‘and clear of encumbrances. The solicitor [ purchaser's
soliciter), in my opinion, should consider the purchaser's
total legal position as to the acquired property.” (p. 487).
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can scéve gé%ghidelines to help define what would be considered
anladequat; search. From case law, ome easily congludgs as

the courtsihave, tﬁat‘failurg to discover that a parcel of land
which his klients wants has already been sold‘is to be considered
negligent.%ailure on the part of a'conveyancer.311 Likewise,
failure toédiscover a registered easement also‘constitutes an

actionable{Qmission.312

t

Herver, not only wi{l these failures be negiigence,

[}

but so willgfailure to reglister a document which might have

egdtablished or secured the client's interest.313
, .

What constitutes an "aéequate" title search may be
wider in cerfain circumstan es'th;n‘in others, for example, 1its
extent may depend on whether ot not the solicitor knows that
a particular questiom ils of special éoﬁcérn to his felient.
Accordingly, the duty of ‘“The solicitor may be enl rged.314
If the lawyer has personai knowledge, or actual notice of a

particular problem affectidg the parcel of laﬁg'which his client

311) Power v. Halley [1978] 88 D.L.R. (3d) 381; see also
Caldwell & Caldwell y. Fitzgerald et al. (1977) 26 N.S.R.

(2d) 40 A.P.R., 140 - failure to obtain a release of
mortgage from predecessor in title.

312) Panamoroff & Panamoroff v. Reid & Beck [1962f 32 D.L.R.
(2d) 126.

o

‘513) Aaroe & Aaroe v. Seymour et al.l[I956] O.E. 736.

314) Kolan v. Sollcitor (1969) 7. D.L.R. (3d) 481 - lawyer not
checking against outstanding demolition order.
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is interested in, his duty to advise will ﬂrthbly oblige him to

inform the client.315 B

-

Statutory restrictions on the use of land should be

verified, as part of an "adequate search”.3l6 Aithough such

restrictions may not-be consldered a defect of title, their
"

__effect 15 probably sufficiently sériops as to cause clients to

bl ame somebody. / Often the client will énd up asuing his Lawyér.
More specificaliy, it seems that a soliciter should bhe able to
recognize a'subdivisioh plan which may affectuthe client,.and he
certainly should be able to advise his client as to the neceg;{ty

of conforming to the Planning Act.317

Cases questioning the practice of cnnveynnéing in

New_Brunswick have been relatively rare. One might think that

conveyancers in this province are either extremely careful or

their clients are not yet influenced by the lncreasing trend of

questioning professional reSponéibility in éonveyanclng, which ,
| N f;
|

is more prevalent in larger ﬁrovinces and especlally in the

i/

United States.

315) By analogy: Tiffin Holdings Ltd v. Millican, Snowdon and
: Cook (1967) S.C.R., 183 per Martland, J.

/

316) Fohrenkamn v.-Planton [1973] 2 0.R. S18. It L5 submitted
that the “trend” points to this, notwithstanding some
declisions which have not.held the solicitor negligent for
failing to verify zoning. See for example Clements et al.
v. Wyatt et al. [1979)] 9 R.P.R. 1 (annotation, .pp. 3 to 5).

317) Spence v. Bell [1982] 39 A.R. 239.



—.126‘—

It has been tﬁe practice howéver, in NeﬁkBrunswick,
to look generally to Ontario case law as. a guideline and the
Ontario cases can more or less be regafded as New Brunswick
law. ?improper practices will ndt be any mgre tolerated in this
province than in other jurisdictioms. Certain New Bruns@ick -
decisions ﬁave indicated, }f not decided, that it is New.Brunswick
law for ‘example, that the making out of blank affidavits as well
as false ones, of course, will be condemned,318'as will failure
to search, or to r;gister a document needed to protect‘the ‘
client's interests, such as a mortgage.319 Errors such as these
are not acceptable, and if in the past, our courts have allewed
‘1iabilicy to be restricted by the application of the liﬁrtgtion
period attached to contractual actions, it s éubmitted that
this at;itude:is subject to change now, especially in these

blatant cases.

E) Conclusion

~fhe—purpose of this paper is not to unearth even more .
complications ‘than presently exist in searching title, but
"rather to emphasize the many reasons why this task is a hazardous

one for the lawyer both as to his reputation and financial

position. As a result of this naturally perilous undertaking,

PR
- r

318) Nova Scotia v. Leger [1982] 39 N.B.R. (2d), 103 A.P.R.
. 304. ' S

319) Royal Bank of Canada v. Clark & Watters [1978] 22 N.B.R.
(2d) 693.
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the legal profession in New Brunswick should welcome changes
in the law which would simplify, and help define the parameters
of their duties in conveyancing, without unduly enlarging the

present scope of liafility. Certain changes’or reforms which

.

will serve. these purposes best will be outlined now in the finall

chapter of this paper.

[N




'CHAPTER FOUR - SUGGESTIONS FOR REFORM

e R

K) Introduction

In the preceding chapters, an attempt has been ﬁade

' ~

to enumerate and explain soﬁe problems related to coqveyancipg,
with em%hasis particularly on the problems found in Ngw Brunswick.
Thege'inciude t he inherent dffficultfgs of the Registry of Deeds
System which exists- in Ngw Brunswfck as well as in a 1argg'part

of Onﬁarib. The ethical problems which caa compound a ;olicitor's
situétion are aiso reviewed briefly. The ethical guldelines,
while. stating broad principles, do not séem sufficiently precise

or ﬁo resolve all the questions -of ethies which arise in maﬁ9

pacticular areas of law, especially conveyancing. The brief

review made.of the different verifications which must be done

in relation to certifying the "marketability” of title to a

particular piece of land should serve to [llustrate the
complexity of the conveyancer's task. Finally, the analysis

which has been made of case law relating to professional

liability generally and to the legal profession’'s 1liability

in particular brings one Iinevitably to the conclusion that

certifying title ts, at best, a "hazardous" business. All

this, added to the fact that the “standards” fmposed on an
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atﬁdrney‘are in fact difficult to -define in an objective manner

. o _ .
should be sufficient evidence that some solutions are ‘desperately

. needed in New Brunswick. To do nothing may Jeopardize the

reputation not only of individuals, but of the legal profession
) . ‘ v

as a whole in” this province. Without change we are setting the *
stage for a growing number of lawsuits against New Brunswick

lawyers as clients become motre aware of just_ how haphazard

the whole system redlly is and how litﬁle securlty 1t(ﬁctually.

provides them in so man'y instances. ’
I u . - - e .

In .this chapter, as many'solqtidns as‘ﬁdssfhlc,will he

=

o

suggested, invélving both practical and legal reform. Solicitors

themselves should be aware of a wide range of needed reforms and

N N -

‘should be the ones to promote at least sonme deslirable changes;

. . D t .
at least those which could make their work more efficient and

sonewhat eagier. However, it 1s not suggested that §olic{tors

<

are entirely to blame nor that they can cure the whole situation;”
by and large they are in fact doing a very good job of workiqg.

in difficult circumstances.-20 In the first placé, soliclitaors.

are not the ones who organlze or plan the Reglstry Offices,

although they cempose its most regular clientiele. Yet, lawyers

are not totally powerless, and their likely-influence as i group \.-
T ..r“'. s

. ‘.f

should not be discounted i;’any plén to brihé about change, in

this as in any area of-the law.

320) _R.C.B. Risk, The Records of Title to lLand: A Plea for
Reform, (1971) U.T.L.J., p. 466. '




B) Practical Solutions

——

Some difficulties which have plaéued solicitors may

be eliminated by relatively minor and inexpensive’'changes.

In addittoh to therattraction of not being cost ,.a few
minor ch;ngps would have the added adfﬁﬁ?aéé/:zlfeing less

v - controvefsial. Since soip;idns of a'ﬁr;ctical?nature, and
procedural modifications do not, as‘a_fule, affect substantiwve
la;; they usﬁally are not objects of dé;ate like tho;é gsually
conducted over matters of principle. Therefore, the.proposals.
made tn'fhis sectton are slmpie modificati;ns, some’ techunical,
all of which should make the solicitor's task easier and simpler.
"and whych‘do not threaten in any way the continuing majér rple

o

the solicitor must play in conveyancing.

-

1.° Defiaing the Clientele of a Registry Office 7

The first "step in implementing procedural, or
pract%&pl‘chpnges should be to define the regular "clientele"

of the Registry Office. T 1In Ontario, as might be expected, .
lawyers were;found to be its.principal patrons: "
" Although land }egistration system
- .recofds are in the public domain,
few private individuals are aware
of this. TFewer have the expertise
necgssary to deal with the system.321

L
a

321) An* Improved Land Registration System for Ontaéio, op.'cit.,
' note L16, p. 24, '

4
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one -finds solicitors,'articling students, " professional

/ . . - 131 - ' '
The same can also be truthfully said of the offices in
New Brunswick. On any number of visits to the Registry Oflfice,
searchers” ot paralegal persons,322 surveyors and sometimes
evaluators from the tax department, usually in that order of
decreasing numbers. It would seem that most people found there

have common basic needs which no doubt®*often Include a desire

. for a more efficient physical milieu in which te do a simple

L=3

or short search.

2. The Registry 0ffice

Most Registry Offices in New Brunswlck have different
ahd rather confusing floor plans: It 1is dlff@cult'to ymngtno
how tpc province can be seriously thinﬁtng aof changingp ovur.from
one entire system to another and continulng to functlon in such

a haphazard wa}.

It does not seem necessary to signal out speciflce
offices;, since most seem to lack_ even th? basic physical . ) '
amenities such as a logical floor plan, tables to work on,
more than one antiquated ﬁhotogﬁpier and so forth. Adequate
and trained staff should bgthc first.priority.‘ While most of

the’staff in offices visited were ready to provide help, few

_were able,to do so because of a lack of training. addiction,

most of the staff are occupied adding to, the "day-boobks” and

»

322) These will be dealt with later on in this section (infra).
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taking in new documents for fegistratlon often in the middle of
y - : '
heavy traffic areas, such as the aisles between the plan indices

and the regiétgred-plansl Such congestion cannot but add® to the

possibiiity of error 1in 1qdexing.

It is submitted that the physical organizatign of the
offices should be studied and modified to pefmit a nagural flow
of traffic and more eff%cient work area. At the same time, it
would be advantageous if cach office of each éounty was planned

to operate in a similar fashion.

-

3. Thé Indices

Perhapq the single most important change which would
help lawyers i New Brunswick immensely is one which has been

adepted in Ontarlo now for many years, and that is the "tract

-

tndex"”, where a searcher can follow a parcel of land through

an index made for each tract of land. Speaking of Ontario,
one author wrote in 1974: ' ‘_ A,

. ) i M" o

There are no such records toda

as the grantor-grantee {ndex.

Unfortunately, such records still exist teday in New Brunswick,

as solicitors here are palnfully awérg. Actually, one of the

most frustratling aspects of searching a title in New Brunswick

323) H.W. Silverman, Real Estate Practice: Its Shrinking'écqgg,
(1974) 22 Chitty's .L.J., p. 112. Professor Silverman was
ref rring only to Ontario 1n making this comment.
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is determining which large¥ piece of land 6ne parttcular.parcel
comes from, as the land itself canﬁot be jdontified other fhun.
by searching thé whole &ine of granfors‘and grantecs, and because
of the continuous subdivisien of land which has occurred. This
can be a difficult task. This problem has been- recognized "In
‘Ontario in studies madé by different agencles of the provlnég,gz&

however, no such study has been done in New Brunswick.

“
A siypler matter concerns indices, which are often a
sourcehof frustration in doing a title search. 1t is the fa?t
that there exists only one original égpy‘of each "yearly ln&ci"
" The physical state of some of these range from falr to damaged,
to filggible. Some pages Aare ‘worn, dirty_and partly ov tnénl]y
torn, yet everybody must go on.handling them since tﬁcy are the
only copy. Although jﬁstifiqble perhaps in earlier years, It
must be realized today that pho;oéobying could produce at least
t wo coples of these precious indices. Another possibility would
be to put them on mlicro-fiche, ér at least to arrange some way
that Ehése gpiginai.copies be treated with morc.fespect. This

is one suggestion which we think should be adopted fmmediately

as it is so obviously justified.

324) See for example An Imprbved Land Registration System for
' Ontario, . Design Concepts and Recommendations, vol. 2,
Ministry of Consumer and Commerclal Relatlons, Ontarlo,
1979,  p. 30.
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4. Parcel Identification

While measures are pfesently underway to map and
survey the province of New”Brunswiék, the Land Registration
Infofﬁétion System 1is not fét’dfficially operative in an& part
of the province. On;e t he impiementation of the new methbg
of survéylng and the mapping are completed, it will be ;aégibie
to ldentify a pércel.of land by a number corresponding to its

1oéation. <"
. - ) . . 1

While this méthod of identifying land seems essential
in any system, it is also necessary for the new "Land Titles"
System 1f itlis to function propérly.325 It is unfortunate,
considering the delays which now seem ;ertain before the "new”
system 1s adopted province-wide, that an intermediate, _solution
has not have been adoptéd iﬁ:the form of new indices, bgéed on
.lndividual parcel 1dentification. Apart from making Iife morﬁl.
tolerable in the present Registry oqfices of the province, it

would make the transfer from one system to the other so’ much’

more smoothly.

Surveying and parcel identification are necessary

‘éteps to help provide more information more easily. These are

measures, which are extremely important in themselves and could

.

325) This will be discussed in a later section of this chapter.
However, the system has been alluded to in chapter 1.
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improve drastically even a manual systen. In addition, they

‘are essential if we are to consideér any kind of mechanical help

eventually.326

L - —

For.now, these inov;ﬂions will give us an opportusity
for mgréwefficient storage an& rgtrieval of {nformation and will
also make a larger use of microfilm and microfiche pnsélble,
which is simpler and less expensive than computers, and s0f much

: ~

more efficient than mgnipulating large books of documents.

tlicrofilm and microfﬁche have been recommgndedlln Ontarlo auad

"deserve to be considered carefully in New Brunswlek:

Introduction of microfllm is recommended
to improve the document and plan records
management systems for land reglistration.
Indexed cartridge microfilm should be
used fotr document Qtvtégq. Aperture
cards or microfiche should, be used for =
plan storage. Original dokuments and’
plans should be removed from the local
office and_replaced with microfilm
records. . '

"

5. Standard - Form$s

One difficulty which lawyers in New Brunswick ha;o
had to‘deal with is the absence of stahdard'fo%mﬁ used In
buying, selling, ieasing and mortgaging real property. IHost
experienced solicitors in the larger [irms have developed thelr

own precedents and usually pass them on to newer members of the

326) Mechanizatién will be discussed more fully later In this
Chapter.

327) An Improved Land Registration System for Ontario, op- clit.,
note 116, p. 8.
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prbfession. But wﬁile documents origlnating from different

law offices all~comprisé the same essentiallclaqsts, some,
ﬁevértheless, do have différences. Thése differences are
eséecially noticeable when one édmpares forms that have certain
more traditionalllanguége, which is generaliy harder to read,
with the lang;agc of the newer precedents, which usually contain

less unnecessary "~ legalese”.

A

Several disadvantages havé resulted from this lack
of standardization of forms; and, one of the most impogtant
15 the seeming‘necessity'o? maklng each &ocument as complete
as possible and no “short forms” have been éﬂopted. Another .
di%flculty which has beén increasingly felt in the last ten
yehrs ﬁas ;ome from'the registration of documents written
in the French language. Besides the-possibiliity of different
translaﬁions of the Engllish férms, there continues to exist‘.
the 1nse£urity inhérent in translating exﬁressions relating
to gransfer of intereéts in real property, gxpressions which
havelbecp interpreted by many centuries of cases using varying
expressions peculiar to English. |

In addition to théjmany existing problems stemming

from the use of different forms, the province realized that

this situation could not operate with the ‘proposed Torrens

L]
-
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system. Therefore, in 1982, New Brunswick adopted a Standard. --

P

Forms- of Conveyance-Act328 providing that instruments dealing

n

with the transfer of regl property, leasing and mortgaging each

be in a prescribed form. Unfortunately, the solicitors of this

province do not yet have the full benefit of these standard
forms, since they are still in the process of being written,
translated and carrected.329

: . _ #

[

This step In the standardization of documents is
advantageous in many aspects. Standard forms will not only
be easier to use under the Torrens System, but they also make’

registrétion easier under the Registry Act,'since documents

El

will -be shorter, and less complex,. and therefore easier to

assess by the Registry Office staff, and shorter for researchers

e

to read. Documents in both official languageﬁ will be accepted
for registration with the certainty so long needed of kﬁowing
that their interpretation'uil} be the same aB their intended

v

countewparts.in the English version. Besides the questions

relating to translation, these new documents should contain less

error, and be easler to read and comprehend. Standardization
may also facilttate a larger use of para-legal assistance both
in searching and also in preparing documents relating to

conveyancing.

!

328) S.N.B, 1982, c.s-12.2.

329) These forms are now being phased Intc operation with
the first standard form, which is the Deed, officially
implemented on July §, 1984,

TP
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6. "Sharing the Work Load ' _ .

As it has been noted throughout but particularly in
Chapter IT1 of t%is pﬁper, title sea}ching is often tedious and
alwayS‘time—consuming. The bisy solicitor has to be absent from
hisloffice for many hours and even days at a time. This is
obv19p§¥}rimpracticél and the larger legal-firms have often
‘managed fo avoid' it by hiring people referred to as “paralegals”
While such pensons'are oftén articling studenté, éany offices
employ at least one "searcper“ who is not a lawyer,330 but who
has been trained, often 5y the 1éga1 partners themselves, to do
the title searches and‘compile.an abstréct.‘ 0f course the work
is brought to one of the lawyers-for study, and approval, and

If there are any problems then naturally the  lawyer must look

into them himself.'

- .r

While no statistics are available in New Brunswick,
it would scem probable to conclude that paralegals are more
often employed in matters of real estate than in other areas

of legal practlce.331 ¢

a

330) 1In some larger firms, a junior law graduate, or a lawyer
who 1is not interested in litigation, may be affected to
the task of, title searching.

331y This would be true at least in New Brunswick, although
paralegals are being used in more varied areas of. the
legal practice elsewhere. .
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The use of paralegals in our province has not yet
been the objectqof ény spechic study, but many of the busier
offices employ them either permanently, or on an ad hoc basls.
It should be remembered that this is a method of dividing the
Ccwork, t;ut not necessarily the responsibility, slnce it is the
1awye} who must certify the title to the client. However,‘tho
paralégél, altgﬁugﬁ not Qaving-anf legal background should have
a workable knowledge of the Reglstration Sysnexﬁ and sutficlent
competence to do as adequate a title ;earch as the gollcitnr
might have done himselff

Presumably, in the work‘..: as
legal assistants and conveyancling
secretaries... should exhibit the
degree of skill and knowledge that

a sollcitor doing that same work... 32

. *

Based on the premise that paralegals should he
trained adequately to accomplish what they are asked to do
in a responsible way, it is recommended that they be employed
in searching title and in compiling abstracts where the voluni
of work warrants it. Again, it must be emphaslized that the
solicitor is the one who accepts responsibility, and he should
exerclise conscigntious supervision over all sgcpg in the

‘"transaction. A certificate of title should never be signed

332) Continuing Legal Education Soclety of British Columbfa,
Center for continuing education, Advanced Real Estate,
U.B.C., 1978. Cf also 36 Halsbury's, 3rd ed., p-. 104 .




) ' : - 140 -

without first going over the abstract of title very carefully,

in consultation with the peréon‘who did the search} noting and
discussing each description, and all problems encountered.333

'y

7. Sharing Responsibility - Title'Insuraﬁce

;rFrom the legal profession’'s point of view, one of
the greatest disadvantages of the system which is now operating
1n New Brunswick 1s the high degree of risk which follows the
certificate of title given by a lawyer to his client. In
addiéion to falling prey to maany pitfalls which have been
pointed out throughout this paper even the most coﬁscientious
and metlculous lawyer cannot predict or avolid some errors which
can, ‘for example, result from annincomplete index. Even though

-

'ﬁﬁ§ lawyer is not legally considgred an insurer of the market-
ablility of the title, cliénts ﬁay unconsciously view the-lawyer
as such.334. This adds fo the insecuripylwhich a lawyer feels
when'signing'a certificate of title. Consequently, the law;er
himself may try to compensate and to avold error by verifying

everything he can, whether 1t is truly ne{Essary in a particular

transaction or not. This over—-zealousness may result in wasted

» -

time and wasted mopey:

[y L]

333) At least one authority does not seem. to favour the use

of paralegals, at least not if unsupervised: see D.H.
Lamont, Letter to the Editor, (1974) 22 Chitty's.L.J., °
p. 237. : )

334) A. De Sha Malone, op. cit., note 216, p. 689.
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Since the client orders-a title search
to protect himself from loss, the
attorney becomes the logilcal cholce to
assume the loss should that protection
fail. Additionally, the interests of
the client and the attorney will
sometimes clash over the technical
perfection to de demanded in the-
examination of titles. Whereas the
client may mean only an estimate of
. the risk he would incur by taking
title, the cautious attorney appres
ciates the potential for error In 'a
title search and eschews estimation
in favor of detalled analysis. The
attorney attempts to protect his own
interests by providing the client with
a thoroughjand accurate title gearch,
. but the client may often press fof
a speedy determination of title.
Regardless of such pressures, the
attorney-must perform a grofessionally
adequate title secarch,d?

"

Indeed, the lawyer may persénally come to sec himselfl as an

insurer, taking this view of his role especially becausce of the

vague descriptions as to what is meant by an "adequate” search.

Many American states have adopted a mode of functioning

which relieves altogether the lawyer from certifying a ti%le,

.and they have done so without chanpging either the substantlve

laws or their registration systems.336 This has been accom—
plished by allowing private insurance companlies to offer "tltle

insurance” which has been defined as follows:‘h‘

335) 1Id., p. 690. ‘

336) The first legislation passed to allow the creation of.
title insuradance was passed in 1876 in Philadelphla:
see E.T. Urban, “"Future Advances and Title Insurance
Coverage”, (1979), 15 Wake Forest L.R., p. 331l. T
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b

‘A contract or policy of insuramce by
which the insuring company, for a
~ valuable -consideration, agrees to
- - indemnify the insured in a .specific
amount against any loss which may
arise by reason of defects of title.
to a8 plece of real estate in which the
insured has an interest as_a purchaser,
mortgagee, or otherwise,337

Syt

The insurance coverage includes most encumbrances ard

.
~

_other burdens and difficulties concernipng title which can arise

against land, even including overlooked charges for taxes. The

prdteétion of fered is the traditional one and ecovers only past

risks, not future ones.338 In addition to indemnity for loss

to the court, the insurerqwill also pay for the defence

"against any lawsuits that may arise from those defects or

infirmities of title that are.covered by the policy".339

The cost of providing title insurance is not incurred

P

by the government from the fees paid as under a Torrens System,

but 1is bormne directly by the purchaser of the real estate. 340

I

337) Arnold Encyclopedia of Real Estate, Warren, Gorham and

Lamont Inc., Bos;on, Mass.,, 1978, p. 840,

338) However, a certain trend has been found to indicate the
likelihocod of a larger coverage being offered which could
- include some future risks, especlally "for certain liens
and encumbrances attaching after the recording of an -
instrument securing future .advances"; see E.T. Urban,
op. ¢it., note 336, p. 330, g
+ : . } - ’
339) 1Ibid. ) : T
340) A mortgagee (lender's policy) and a lessee can also
benefit from title insurance. Ibid.
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re than one title

N\

insurance company operates Iin a” given jﬁrisdiction, costs are

Though expensive for a purchaser, even dhere'm

--.-.0-...--.-...-.'-.,-

inclig?d?{o become competitive with a Torrens' ystem and this

consideration’ should make the possibility of ddopting title

insurance in New Brunswick quite attractive,

Title insurance seéms to be well dccepted by Américan

practitioners who now often refuse to enter into the risky
busioese of giving opinions regarding title, 1f possible:

. I think that an’ opinion regarding title
: to and liens on real estate should not
usually be given by counsel but rather
by a real estate title companz 1. the
° ' latter service is available.

The existence of title insurance is?bound to take some fees
away from solicitors, but‘it does not do away with the need
for a.soiicitor at ell, beeause e solicitor {is still required
to advise the purcﬁaser and of couree,,atiil must draw all the
neceesary'dbcuments.”.Actually, he 1s more likely to be seen

by his client as an adviser, because he mﬁst act always In

the ;lient{s favor with the other party, as well ‘as with the

. -t ¢
N -6 »

insurénce company. Lf something goes wrong with the title,

the client turns to the company for indemnity, not his lawyer.

From the legal profession B viewpoint, the system certalinly

has at least that important advantage.

'341) J.J. -Fuld Legal Opinions Iin Business Transactiona,
(1973) 28 The Bus. Law, p. 936,
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\ : Title insurance seems to have grown on its own in the.

United States and ‘does not seem to have been 'the objectfof any

N - A
caréful study or choice. Whether for.good or bad it is a fact

. thére now and no doubtwill continue to be accepted® Some

authors Hﬁfe.attenpted to point out that the existence of title

insurance has been = factor in hampefiné’déher changes which may
B . . _‘_ ! ) . -
have been more beneficial in the long run, 342 If this i8 s0,
3 ' . Q

a careful study of the ‘title insurance OPEion should be made

L4 .
‘- . . ¥

>

‘iwherever in Canada 1t might happen to be proposed. Before

=

deciding on the advisability of having title insurance ;\\
New Brunsuick. including the financial feasibility of such a
venture, studies should be begun now. Title insurance companies

have operated, but not prospered elsewhere in Canada, perhaps

" because the number of transactions is much smaller here than
. ' 3 '
.  4in ‘the Statés. However; it does exist elsewhere in Canada in
\ e
a limited way, even in jurisdictions where the Torrens System

is in operation.343' ' ' o S
sy . ) ) A . .
ro . .
Whether found to be acceptable in New Brunmswick or
not, &{;Fﬁaxﬂnf the functioning of title insurance could still
' be.profitable in this province, 1f only to discover the very
- 342) . H.W. Silverman, "Real Estate Practlice: Its Shrinking
foe ,  'Scope", (1974) 227Chitty's L.J., pp. 109. and I16.

343) R. Steacy, Canadian Real Esiatg - How to Make it Pay,
' MaClean-Hunter Ltd Univ. Av., Toronto, 3rd printing 1970,
p. 244, ‘ '

-
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-
efficient indexing method which the insurance companies use, 344

« Another point is that with title insurdnce there is no doubt

-

. that the Y“guarantee” concerning the title is a contractual {

v

agreement., It is worth noting too, that the exceptions found.

in these contracts might be usefully considered in attempting

-to define preciéély tie meaning and extent of a certificate

T
.4 b

of title giveﬁ by a solicitor under the Reglstry System, -Lf &)Y
a title insurance company, with all its faciiitieé and many
expérts, finds it necessary to exclude certain poéaible liabili-
ties and thus provides in-its contract certain conditibns as

a bésis for indemnity,3a5 i; is certpihly g;guable that to

expect more from an Individual solicitor is to expect too much.

B. “ Registering a Complete Aﬂstraét

S ™ML
~ _ Once a more precise standard has been defined ,in this

province as to ﬁhat constitutes an "adequate ééarbh", and once
it 1s possible to give a-more definite meaning to ?hat is called
a "marketable title", the registry system might perhaps be .

revised. by a slight change that would permit registration of

whole searches, or "abstracts”, at least in specific cases.

.

344) Risk, op. cit., note 320, p. 469, _
345) J.M. Pedowitz, "Title Insurance - What Every k&w'York
- Lawyer Should Know", (1980) 52 N.Y.S.B.J., pp- 1l to 8.
For examples of limitations which might be placed on a

certificate of title,” see E.T. Urban, op. cit., note 336,

p. 329, note 3.
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A similar suggestion has previouély been made 1in 0ntario,346
‘and it seems too interesting to ignore heref For example; in
the case af a proposed subdivision, 1if tﬁe solicitor could
rggiater a search for the_wholé parce;, purbhasers of_séparﬁte
lots would only have to search or check.from the moment of
subdivisipn fo¥ward. This would eliminate that 1llogical anq
tedious sltuation thch exists presently. where two or more
lawyers find themselves at the Registry Office searching, for
different purchasers, the same origipal parcel of land déwn to
the Crown gfant time aftéf time, wiﬁh the same objections_having

-

to be dealg_with many times over. s

, -
4

This proposal may present wtome practical and legal

.dfffiéulties, not the least of which is the extent of the

E]

original searcher's,responsibility.m Of course, he should °
. 4

not be made liable to every possible purchaser out of that

sub-division. Under Ehe Quieting of Titles Act,347 a lauyer
must deposit the title abstfﬁpt with the Reéistrar. Tﬂi;
process'of.d;pbsit could perhaps berufilized to introduce the‘
change. It seems a»reasqnable.comprqﬁisé between the Quieting

of Titles procedure and the certainty of the Certifications of -

Titleg Act found in Ontario, 348

346) An Improved Land Registration for Ontario, op. cit.,
note 116, pp. 35-36. The study suggests in fact that the
title be certified under the Certification of Titles Act
with each application for subdivision.

347) R.S.N.B. 1973, c.Q-4,

348) R.S.0. 1980, c.61. See section 4 of this Chapter (infra
pp. 166 and 167). -
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The simple registration of a search does not providé

any guarantee as such, but the original search could at least

p

be consulted by subsequent searchers ‘who would be free to'ruly

‘on it or not, becduse they would still have to remain Liable to

their individual clients. While the first search would no doubt

»
-

be a ve;y'pompletc one, the costs of it could be absorbed by the

deﬁeloper as part of Ris development scheme. The cost n?quLﬂ

subsequent searches would be much less and this would make thé

-

land all the more attractive to purchasers.
. i

Abstract registration is not favored as the only

permanent solution, but it could be used as a step Loward a

better and wlider change, such as a Certification of Titles Act

which will be discgssed }n a later section.

C) The Legal Profession's Role in Reform

1. Defining the Standards

r

The legal profession has cvery reasan to promote any
modifications which might help its membcrs};fihw conveyanc iag
practice with thelr difficulties, provided of course that

' -

at the same time the profession's reputation is- safepuarded.
What‘better~way to accomplish t@(s than to begin by defining
R .

the standards by which every practisihng lawyer should be tested,

what might be called the "general practice” standard?

——
e
L
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Apart from the general ethical guidelines, it is

almbs; impossibie to find a consensud on what is the general
and acceptable standard of practice/in this province. In
New Brunswick, as elsewhere,3%49 wifthout a study made to

I

expressly define what this genera staﬁdafd is that‘eveﬁ(\\

practitioner should adhere to, the ‘individual lawyer, and
especiaily the inexperienced one 1s at the great disadvantage
of having to continually decide whether he 1is acting within

acceptable bounds or not,330

It 18 essential for the members of the_profession
in yew Brunswick to keep Iinformed of thése problems and the
Barrister;s Societf should undertake 2 comprehensive study with
a view to defining a general standard which could be followed
by all the pfactifioners undertékiﬁg conveyancing, If this were
’ s

done, not only would a lawyer have a better fgég_of.what are

his duties but, In case of litigation, he would be judged by

established standards and in this way the court's decision would

-

seem moreddbjective and therefore more just,

- . ; . |

349) See R,B., McKay, "Competence and the Professionally Respon-
sible Lawyer", [1980} 29 Emory L.J., pp. 971 to 995, where
the auther discusses the need for study in order to better
define the general standards required of lawyers. This
has been recognized in the USA; same author, p. 985.

'350) The professional codes, as we have pointed.out, are very
- much centered on ethiczl problems dealing with conduct of
litigation. This whole appreach may have to change, if {1t
is found that litigation takes ¥n less importance and the
role of the lawyer moves more towards that of an "adviser,
negotiator, mediator, and evaluator.” c¢f R.J. Kutak,

“The Rules of Professional Conduct” (1980) 29 Emory L.J.,

p. 897, '

)

* -

Tl
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2. Continuing Legal Educatian

It has been said .that a lawyer must know the law
‘_refating to ﬁfQ}nary matters likely to arise in h;; prhckicu,
Hé should be sufficiently up-to4aﬁre to know any recentl
decisions which have séttle& prevtously.unsettled questions

of law. It has further been suggested that a solicitor should

be able.to recognize "lega&?frends".351 - ~

In view of the many statutory changes which have
occurred in New Prunswick, particularly in the last five
years,-92 the gen;fal practitioner needs assistance to help
him keep abreast of this new legislation.. TIn adét\ion, case
law has ndtlstood still either, and as we have seen\in the
.earlier parts of this paper, there scems to be a trend deve-

loping concerning 1éwyers themselves and the basls or bascs

on which they may be .found liable to a client.

" One way of providing a good deal of the neccessary
assistance to lawyers is now beimg put In place in New Brunswlck:
{t is a Continuing Legal Educatlon Program run by the provincial

.legal association,353 the New Brunswick Barristers' Society.

351) J.A. Millman, op. cit., note 297.

352) TFor example, The Matrimonial Property Act, R.S5.N.B. 1981,
. ¢.M-1.1, the new Rules of Court, adopted in June 1982 and
the new Probate Court Act in effect since May 1984.

353) A director for the C.L.E. -has been hired in June 1983,
and the first programs have been well received.
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Continuing legal education is a very important means of providing

'
T,

the necessary lnformation on new laws, and it also ﬁrov;des a
forum of communicdticn and a good means of gathering information

" on_what ind;vidual lawyers think the standards should be . 334

While continuing legal education is an indisputably

excellent preventive measure, the American Bar Assoéiation, with

the help of its Continuing Legal Education Committee has also

‘suggested a "Model Peer Review System” which could be an interes-

ting corrective measure for lawyers who have been negligent or
who seek advice about that very possibility:

Referral Peer Review, provides for
third party referral of individual
attorneys to review authority and the
establishment of voluntary programs
of remedial training 1f the review
authority determines that referred
attorneys require assistance to _meet
standards of'adequate'practice.355

Once the standards are better defined, referrel to a
review authority would seem to be one way by which the profession

might help 1its members.to'individually attain the acceptéble-

degree of competence. While referral may create some problems

0of delicaecy in handling each situation, a committee of senlors

would seem appropriate. Such a committee would have a more

»

354) Contlnuing Legal Education could also play a very important
role in the forecasting of future "legal trends” and of

the changing nature of the legal practice, c¢f R.J. Kurak, " °~

“The Rules of Professional Conduct in an Era of Change”,
(1980) 29 Ewory L.J., pp. 890-891. ’

355) R.B. McKay, op. cit., note 328, p. 994.
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" positive task than the Disciplinary Committee, which would,
however, have to continué to exist should disciplinary action
such as suspeunsion, as well as the advice of the referral

committee, be necessary.

Inl t;.onclu\s—ion','whac is more hnportanﬁ s that we
define what is "acceptable practice” and find mechanisms uhléh
will help members of the profession to attain it as well as
to maintain 1t. All this must be accomplished even while
many changes in.real estate law arve likely to take ﬁlacc in

New Brunswick® over the next'decade.356

3. Lithiting Liabilicty by Contract

It has been noted in Chapter Three that New Brunswlick
seems to hold firmly to the view that a lawyer can only be sued
on a contractual basis; and this, despite a growing “trend” to

the contrary in most other provinces.

So long as this remains true, the questlon arises In
thinking of possible ways to help solve the difficulties fapced
by convey;ncing lawyers, namely, can a solicitor limitc his
liabilicy by contfact? Presently, many practifioners limlit
their opinion of the title so as to exclude any dlfficulty
which‘might not be found because of anwomission in the Index

of the Registry Office. Often they will also exclude any

encumbrancesor burdens which they might have found such as

]

356) R.J. Kutak, op. cit., note 354, p. 891.

- -
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eagsements for services, rights of way and other rights in
land, particularly any of these that might have arisen by
. o

prescription.

S

This practice may be aéceptable,in the casé where
the client is made well aware of the risk behind such a limited
assurance of title. However; it seems doublful, if the client™
relies on the lawyer to advise him completely, that such limi-
.tatioﬁs are verf effective, at,least-not without the lawyer
having explainéd the possible consequences to the client in a
very clear manner. 327 Indeed, one could ;lmosf conclud; from
some cases that the “guaranteef.givenlby a lawyer is ;ubstan4
_Eively of the same value whether he pfovides a "certificate" to
his. client or not, as 1;ng as the relation;;ip of solicitor-client
is provén to exist,3°8 Therefore, it may matter liﬁtle what 1is
written in the so-called guarantee. By iégislation in Ontario

a soiiciton may not, by contract, exclude himself totally from

responsibility for negligent acts.339 This provision 1is not

ihdluﬂsfjin the Barristers' Assoclation Act of New Brunswick.
However, it seems doubtful that a court would uphold such a
contractual exclusion of total liébility, if only because it

would reflect so badly on the legal profession. . Lo

357) A. De Sha Halone; op. cit., note 216, p. 692,

358) By inference Messineo v. Beal (1976) 71 D.L.R. (34) 31
(32); Clements v. Wyatt, 9 R,P,R. 1 (annotation; p. 3);
Aaroce v, Aarce [1956] O.R. 736 (738), report arriving
after closing, .

-

359) Solicitor's Act, R.5.0. 1980, c.478, s.24.
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Can a lawyer limit the dollar amount of his liabilicy
by contract? Again one does not find any statutory answer to
answér this question."ﬁowever, judging from the spiri£ of the
relevant legislation.and the different codes of ethlé, it scems
one cgn conclude thatlsuch a practlice, if acc;pted at ali, would
be accepted with hgsitation. Certainly, ;Hg amount limLflng
liability would most definitely have?to be reasonahle,360
otherwise it would, at.least in Ont;iio, be interpreted as

excluding any responsibility.361.

~

While the contractual aspect of a solicitor-client
relationship offers many‘advantages for the EAIiciﬁor, i1t should
not be forgotten that somelclients insist on gsklng for more
.thanvghe qualltitlelopiﬂion. In dealing with a mortgage
comp;;Q, for example, most 1awye;s are very careful to follow
the far-ranging and detalled iﬁstructioné r;utinely glven out.
If the iawyer omits to cover aﬂy of the many verificatlions
requested, it.will very likeiy amount to a.breach of his

coatract. The contractual aspect, therefore, has its advan-

tages, but also its disadvantages. =

. e ——

As has bheen seen, certain safeguards for the soliclitor

were, found in possible defences, such as of privity of contract,

— - +
s

360) A. De Sha Malone, op. cit., note 216, pp. 693 and 718.

~a

361) See supra note 359. . .
: <
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and the statutory limitation periods. But, as we have also
seen, these are being by-passed more and more frequently:
-Some defences, such as lack of privity

or the Statute of Limitations, have been
dependable skills against 1iability.

(But) The modern trend attempts to
avoid such harsh results by extending
recovery to those parties whose
reliance is foreseen by the title
searcher.

Under the modern or tort—baéed view of liability,
then, the possibility of.limitapg responsibility or 1iab%li£y
by contract is likely to have a very iimited effect on the
sblécitorfg liability in the futuré.. Uniéss fhe proverbial
“adequate” search is done. the solicitor will have to be very

~careful to explain to thé‘client the possible risks of his
limited opinion and should probably do this in writing. In
a lawsuit today the solicitor will probably have to show that
the limits he has included are reasonable 1Iin order to escape
liability. Ip other words, the whole question may be a;ademic
in view ;f the modern trend .towards founding gctions in
negligence, notwithstanding the fact that there 1is a contract

. between the parties. B .

e

In this province, theré appears to be no existing
« practice of limiting the amount of liability to a fixed amount,

and the question has not been studied in any reported cases

. ‘ —_— ‘ "
362) A. De Sha Malome, op. cit., note 216, p. 714.

<
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concerning New Brunswick lawyeré. However, ﬁhq question 1is
not without interest, particularly in certain situations; for
example, certifyiﬁg a title to land which is to be‘subdivided
according to a.developmeﬁp plan; In a clear case of a 1aﬁyer;s
'““ﬂegfigence, should hezbe liablg for damages based on the value
| of the land in its natural state, or should the client be
compensated for the loss caused by the impossibility of gqing'
., ahead with his development plan? It is submitted that the
Isolicitof might: in such cases be able to limit his poasible
liability to the value of the land at the time his. client bought
jt.363 Looking at the rapid growth of land development in this

still widely undeveloped part of Canada, New Brunewlick, this N

possibility merits some thought from solicitors.
*

4 e -

D) Legal Reform

1. Making Land A Commodity

.

It may be possible in the distant future to vieﬁ land
as just another commodity,.and Fo be able to buy and sell it as
one does a car} or a television set, with very little formality

and complication. Indeéd, some suggested reforms already point

Pl

363) In the case of Ormindale Holdings Ltd v. Ray (1980)
116 D,L.R. (3d) 346 (357), the court indicated that
businessmen must be ready to assume the risk of loss ---
when starting out on business ventures. However, it
must be pointed out that the lawyer's error in this
: case concerned a novel question of law. 1In cases where
- the error might entail settled law, a court may well be
o ready to consider the client's real loss.
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in that direction; 364 -Houe;er, beforg a plece of land can be
seen a8 no different'frgﬁxan o;dinéry chatFel, méuy changeg will
have-had tb occur in our attitude té;ards'real'property in our
system of law. As pointed out in the introduction, 1?ud'in thé ' s
Common Law system has traditiomaily béen—considefed soméﬁﬁing

#ery special and th;':ight to property,\esbecially land, is one .

of our most fundamenfal rights. Suéh coﬁcepts are not easily -
abandongd-or put aside.

-— L]

: . . . e
‘To.bexable té deal with land as any other objéct;‘
‘the lgfge number.of different interests or es;a;es and tenures
possible.in_iaﬁd would have to be dfminished,wif not abandoned
to one simple copéepti Such things as adverse.possessipn would -
have to be forgotten as would much of the old law of future
interests in land.3%% Such rhanges seem very unlikely to occur-“
in the near future and it seems wiser to look at more attainable

reforms.366

)
'Meanwhile, realistic reforms, some major, could have a

| : e
great deal of ameliorating effect on the complexity surrounding \\\*Jf

the sale of land, while still not affecting .An any basic way -

Maritimes Will gredatly simplify land. sal as will the
computerized system of information bein implemented

in Ontario (Polaris)., In New Brunswick, see a study

by Professor A. Sinclair, The Law of Real Property of
New Brunswick: Some Proposals, (19683), 18 U.N.B.L.J. 1.

364) The Land Titles System when put into opZ;E;&on in the

A

365) H.W. Silverman, op. cit., note 342, p. 112,

366) Indeed, it is quite likely that such & major change would
touch the core of our legal system and should be tackled
only after widespread and exhaustive studies.
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land law concepts. In tEg second part of this final chabter of
this paper a brief description‘and evaluation of some yossible_

legal reform for New Brunswfck.will be suggested.967-

2. A New Registration System

Without changing the existing substantive property
law, and while still preserving most of the traditional

interests in land under the ‘title of “overriding interests”,

many jurisdictions, including England, some Amerlcan States,
- ] o . .
the Western Provinces, and parts of Ontario at this time, have

changed the practice of conveyancing by adopting exclusively
- ’ VRS
a -more or less modified "Torrens System”. This system, as

ve have_seen,gﬁa.differs quite significantly from the Registry.

-

System now operating in New Brunswick, and the ghanpe from one

to the other is a very important and complex one:
. ¢

The most difficult and controversial
general change is from a régistry
system to a Torrens system, but thils *
change cannot be planned and -assessed.
simply as the change. The major
elements of the Torrens system must
be considered independently. The

n

—

: J§67) In Ontario, there have been several very exhaustlive .

studies made by the Law Reform Commission as well
‘as the Ministry of Cansumer Affairs. One report in
particular published ip 1979 has sumnarized many of
the' other reports' recommendations and the writer
has found it very useful in evaluating the different
possibilities for New Brunswick.

368) Chapter One of this paper. |

A
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o o major problem and cost for each, is
N s:. - the determination of the existing
interests, which 1is necessary to enable
, * the initial affirmations to be made.
Mistakes cannot be entirely.avoided.369

. . . ! )
The question which we in. New BrunswiLk must now ask

ourselves ié, sh 1d we switch exéTﬁBtvEIi*to-L_qﬂfneq" system?

-

Asgalready pointed out, it is étrangely interesting to note that

. no feasibility study seems to be available on thé“vuestion‘ ‘It

-

was simply conceded that changes were required and plans were

-

elaborated to change the system qf registration, blamed for many

abuses. In other words, the question "should we?” Beems not

yet to _have been aSkedvxégiy&"how?". People in charge of
implementing the syspé; refer to a "pilot program? which will,
rd . L4

supposedly, give ederybbdy the chance to evaluate the new system
- \ .

‘?fnd its hdbanﬁagés.3 0 It will be too late to start asking such
s . A

< -

questions, once the'legialgfion has been adopted. Already

gseveral pgople have been work&ng_at e project for at least
Y 3 ]
five yvearg and duite_important sums of money have been spent.

- It is hoped that a contin&iﬂ% study will be undertaken in

New Brunswick before implementing the new system. We could,

and should, benefit from the experieuces/éf other provinces,
. - . . . 5

-particularly Ontario.

N B i ' (r/——\

-

369)° R.C.B. Risk, op. ¢it., note 320, p. 489,

370) A meeting of some members of the Barristers' Association
- was held at the Université& de Moncton, October 1982. The
principle speaker for the Land Registration Information
System, and, it seems, the person primarily responsible
for implementing Land Titles in the Maritimes Proviaces,
was Ms., Mary McKillar, then of Halifax.

~

d. "\'



It is particularly noteworthy that studies madc¢ in

Ontario do not recommend scrapping the Registry System and

- 8l

starting.cqﬁpletely anew with a different system. Instead, -
the recommendations made 1include one, :that:

Both the registry and land titles
_systems should be retained;, at least
~ in the short term ... (and) ... both
’ systems should be imfroved to the
exXxtent possible...37 ‘

The different studies all conclude that changes should

be made but they seem to agree that the changes should be brought

about at a moderate pace: ' :
The Ontario Law Reform Commission
in its report on land registratlon
acknowledges that "existlng systems
have gilven reasonable securitw for
the ownership of interests In land,
and reasonable scope and security
for creation and transfer of these
interests. However, the report alse
states that comprehensive reform of
‘ . ' ‘the arranpements for land registrapion
\\,_v» in Ontario is urgently needed. The
Commission felt that the existiag
"arrangements have worked only because
they have been made to work by t he
gontinuous care of lawyers, surveyors
and civil servants, at considerable
cumulative costs.‘ﬂ2 .

-

1)

s

371) An Improved Land Registration for Ontario, op:. cit.,
. note 116, p. 7. . See also M. Neave, op. clt., note 3,
. who seems to belileve that a completely new system,
which may be the ldeal solution, 1is probably not the
most feasible or probable one in Ontario. :

372)  An Improved Land Registration for QOntarto, op. cit.,
note 116, p. 23. .

\
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And wha? shbuld Bg very important to us, in’
Neufgruuswick, who.afe aboup';o'emﬁark onr a major change-ovep
to Land Titles, is that the Ontario studies do ndt appear to
conclude that the Torrqné System as it exists in Ontario 1s
yet the "ideal"” syst:em.:”.3 :Ontario has experignced this newer
system for manﬁ yeafs but the proviﬁce is finding that it has

. its own inherent difficulties, not the least of:which is the
recording or filing of‘the documents under 1it:

Land titles system searches are
generally uncomplicated. However,
registration may be a lengthy and .
frustrating process. Users may face
long delays in large offices during
peak periods. Reglstry system regis~
tration requirements are less stringent
and are well understood. In the land .
. , ~ titles system, registration requirememrrts
» are more complex. Often, the accepta- &
bility of a document presented for
registration is at the discretion of
the land registrar. This creates an
oo alr of uncertainty and can lead to
" ‘ conflicts between system users and
) - office staff. These basic differences
- in the two land registration systems
are significant. They must be
recognized. They must be considered
in the amalysis and selection of land
reglstration system 1mprovements.3

373) Nor have a number of American States, who have.abandoned
the system after tryimg it; see R.C.B. Risk, op. cit.,
note 320, p. 470. However, the author blames "strong
opposition from lawyers and title insurance companies”,
for the abandonment in these states. See also H.W.

-~ Silverman, op. cit,, note 342, p. 116: "“The Torrens

. system 1is generally agreed to be the finest developed
for registration of land, but this does not mean that
it is perfect.," '

- 374) An Improved Land Registration System, op. cit., note 116,
: p. 34.- ' .

-
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In the United States, at least some authors seem to have come to °

~

similar conclusions: Ve

To completely abandon present land
ﬁf- records systéms and start anew is
impractical, if not 1rqpossib1e.3'75

While the Land Titles System proposed for New Brunswick
1s not identical to the one in operation Iin Ontario, and may
not entail all of the problems met with by conveyancers in that

province, it seems New Brunswick would do well to profit from

q
.its sister province's experience. This does not necessarily

mean thét we should abandon tﬁe‘whole plan of Land Titles
for New Brunswick. It 1is simply suggested that it should be

-édvantageous to first look carefully at how the sysiem has

o

really‘oﬁefated in Ontario so far,-insqead of considering it

only theoretically and concluding it to be the answer to all

19
.
'

our woes. h

7 . '

—

. : - 3
Once again, Ontario is showing the way and théigzre

. . . \
recent studies- there have guggested a yet “"newer” and_mqﬁe

-

"perfedt“ system, this time combined with qompuﬁgg}igtion.376

—
o

~

375) Baw‘se\A'Unif*orm Land Parcel Identifier, its Potential
for A1l Our Land Records, (1973) 22 Am. U.L. Rev., p. 251,
quoted by H.W, Silverman, "Real Estate Practice: 1Its
Shrtnking Scope™, (1974) 22 Chitty's L.J., p. 109; cf also
R.C.B. Risk, op. cit,, note 320, p. 472,

376) In the Maritimes, this is the ultimate objective also,
and has motivated the creation of the Land Registration
Information Service, This system originated as a joint
project of the Maritime Council of Premiers. It is
primarily a complete land information bank. Parce&
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The recommended process supposes automated filing and mapping;

therefore, computers would have to be installed inm every local

office.377 In other words, this reform, while laudible, has to

be seen as expensive and complex to implement. But it would‘be

efficient, and implementation is perceived as "gradual"™:

This ideal system would provide

absolute security of land ownership.

It .would work well, gquickly and

cheaply. Information would be complete

and readity available. There would be
- no delays and little paperwork.

It would also be a third land
registration system in the Province
(Ontario). The land titles and
registry system exist now. The ideal
system 1f substantially different from
‘the other two, would undoubtedly cause
major confusion during the conversion
period.

I1f improvements are made to both of the
exlsting systems, transition will be
gradual. - -

- - .
~

Both systems would eventually come to
look very much like the ideal system
just described,378 '

376)

377)

378)

-

continued:

information -such as identification number, location and

~name of owner can be stored in a computerized system but

the registration of land {tself will not immediately be
in a computerized bank, although a . future change to
computerization is possible. As_we shall see later in
another section, computerization is very expensive and
seems hmpractical for some jurisdictions. b

An Improved Land Registration System, op. c¢cit,, note 116,

p. 9.

An.ihpfoved Land ngistrdtion System in Ontario, Design

Concepts and Recommendations, vol. 2, op. cit., note 324,

pi 1001 -

L
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Therefore, while change 1s suggested, it is seen_as

v

.being implemented gradually, instead of any radical dimposition.

And the studies do not appear to envision any great diffitulry
in having more than one system operating side by side, as long
as both are gradually modified so as to be as efficient as

possible. . S

If we 1In ﬁew Brunswick are. to take é lesson fronm
Ontario's experience, we should récogn{ze that Lah& Tltlué will
not automatically cure all the problems, nof can 1ts implemen~- R
tation be mage very qutckly.379. In view of this, perhaps we

should be considering adopting a combination of the two!systems,

‘taking the best elemeﬁts of each and later édddng computeri-

zation .to make it ‘even rmore efficient.380 This seems to he

the ttrend developing in Ontario.

3, Investigation of Title

»

As mentioned 1in Chapter Two, Ontario by statute has
shortened the search period for the purpose of a certiflcate
of title to forty years. However, in New Brunswick, the

question remains open, at least no legislation has been adopted.

-

..‘

379) JIn Ontdrio, a report estimates a period of fifteen years
' ould be necessary to implement a new system in Ontario;
op. cit., note 377.

380)‘ R. Simpson writes that “reglstration of deeds” and -
registration of title "..." 18 composed of different
alternatives, and the combined alternatives form a

continuum; op. cit., note 1, p. 19.
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.

‘Unlike some other suggestions made'in this paper, this change

—— 1

would be the least q1fficult and certainly the least contro-

- - . ~

versial of reforms. The fact that nothing has been done up to

now to at least define the normal length of search that should

be made In New Brunswick can only be attributpd'to an oversight.

‘Solicitors are surely aware of the advantages of being able to

rely on simple legislation in this matter:

The length of the period through which
the search must.be made affects not
only the time taken to make the search -
but the time taken to xesolve problenms,
because fewer problems will arise and
because the older a problem 1is, the
more likely it is that difficulty will
be encountered in collecting evidence
for a solution.
.

LA
%

Here, too, New Bfﬁn;wick should 1léok to other
jurtsdictions,luhere‘it 1is often considered that a reduction
of the time period for a search: '

"has not produced any increase {n the
number of titles accepted on purchase

proving ill-founded in subsequent
licigation. '

0f course, in suggesting we look to other jurisdictions, this,
does not mean that amendments should be adopted without study
and without deciding what 1Is right in New Brunswick. 1In

shortening the search period to a definite number of years,

381) R.C.B. Risk, op. cit., note 320, p. 473.

382) A.M. Prichard, Roots of Title Today, (1975) 28 Curr. L.
Prob., p. 126, See also M. Neave, op. cit., note 3, who
advises even more shottening of the period of search in

Ontario.
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certain questions concerning prescription will have to be

4

answered, such as, for example, will the limit be "acquisitive”

or "ligerative"?383-1t seems that the limit should be peremptory

or final if we want it to be effective in all cases.jsh

Notwithstanding any quégttons which will have to be

satisfactorily answered, we wish to make a strong recommendation

in this paper, that the Registry Act. be amended to provide for

-

a definitiye search peridd.in this province. It becomes even
~more importanﬁ thét we do so in view of our plans to adopt a
lagd titles system in New Brunswick. A definite, and hopefully
shorter, search period wbuld‘encourage and ease the transition

v
from one system to another.385

383) This is a distinction found in the State of Loulslana's
Civil Code, article 3457. Whereas an jacqulsitive
_prescription permits the acquiring of fownershlp, a
liberative prescription results orly [n the discharging

of outstanding debts or charges. Bofh these types of
prescriptions are subject to Inte Fuption or suspension
of the running of time necessary/ for. the prescriptinn
to take effect. These distinctd are discussed by

J.L. Montgomery, Prescription: For “the Title Examiner,
(1978) 25 La. G.J., Z76=-282.

384) This is the case when searchers can rely not only on
Limitation Statutes but on express provisions governing
the title search period. With percmption, the time limtt
is fixed and conclusive. The principles of interruption
and sUspension both remain irrelevant; see J.L. Montgomery,
op. cit., note 383, p. 276. See also Professor J.F.
‘Robertson, Real Property - Conveyancing - Certifying Title
to Vacant Lands, (1980 29 U.N.B. L.J. 2535-7156; Professor
Robertson makes a strong argument In favor-'of a prescribed
search period which would be final, or peremptory, and
admit of no exceptions. -

385) Land Titles Act, S.N.B. 1982, c.L, s.11. The purchaser's
. Tawyer must search and certify the title before a parcel
of land is initially admitted under the system. This
.. procedure 1is-time-consuming and expensive to the client.
A shorter search would diminish these problems.
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4. Certification of Title

In.New Brunswick, if a purchaser's solicitor is unable
to establish an acceptable chain of title from the usual search
at the Registry Office, and if the vendor is unable to an;wér
the objé;tiona in a satisfactory maﬁner, the only procedure
éﬁailabig-until recently, and the one still commonly used is

an application under the Quieting of Titles Act,386 a procedure

‘involving time and money. Ontario has had a Certification of

Titles Act since 1958, This legislation offers a simpler, less

formal procedure to establish a good title.

386) R.S.N.B, 1973, c.Q-4; since there 18 no Certification of
Titles Act in New Brumnswick and all questions concerning
owunership were brought to:}he Court by proceedings under
the Quieting of Titles Act, at least until recently.
However, the new Rules®™of Court of New Brumswick offer
two new possibilities, Under Rule 66, it is provided

that party to a contract for the sale of real property
ma§ a ply by Notice of Application to determine, for -
. ample, the validity of an objection to title. Secondly,

Rule 70,05, in 1ts own formulation provides an "Alternative
Proceeding by Notice of Action or Notice of Application”

to proceedings under the Quieting of Titles Act. The

scope of this rule 18 a little difficult to determine. -

A similar provision i3 found in the Ontaric Rules ‘of Civil
Procedure adopted in January 1985 (rule 14.05). However,
decisions on applications under an identical provision,inhﬂj—\\\f
the previous Rules of Civil Procedure of Ontario seemed :
to indicate that such an alternative to the Quieting of

Titles Act would not be used to determine disputed

questions of possessory title; see Re Gordon and Muxlow . -
"(1930) 38 O.,W.N. 199 and Re Edwards [1957] O0.W.N. 562,

’
-
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' The procedﬁre suggested, under such an act, would be
) ~ f
administrative, tather than judicial, yet it would offer the

same advantages‘as ttrose obtained under the Quieting of Titles
Act. In the many years.the certification procedure has been
available in Ontario, very few problems, it would seem, have
coie up Beéause of such "certified"_titles.387 This procedﬁru,

like  the adoption of a definitive search period, would also be

a useful intermediate step between the Registry System and the

Land Titles System.388 Studies have pointed out that there

-

are many advantages to certifying title in” this manner:

‘Certification in the registry systen
under. the Certification of Titles Act
provides an assured statement of owner-
ship and encumbrances at a stated point
in time. It eliminates ,the neced for
users to search beyond the point of -
certification. It can dramatically
shorten and simplify searching.
Certification of subdivision plans

also eliminates the need to search

in the unparcelized index. This
further reduces search time and system
workload. All new plans of subdivislen
entering the registry system should be
certified. A retroactive certificatlon
program should be undertaken for
previously registered plans.

5N

387) N. Neave, op. clt., note.3, p. S45. The author also
describes briefly the simplicity of the procedure
involved. ) . ’

388) An Improved Land Registration .System, op. clt., note 1167
p. 28. In Ontario, land used for condominiums and all
new gubdivisions must be certified in those arcas where
the land titles system is not available.

389) 1I1d., p. 2.

/
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Of course, a Certification of Titles Act does not

provide the same gusrantee as found in a Torrens Systems. It
can, however, be just as efficient for the buyer, at -least, when
the cerETTicate is final. Iun this way, no government funds need
be availéble to compensate recognized “overriding interest”,
While this may appear harsh towards partiés holding possible
forgotten'intereafs in the land, such finafity is, after all,
onesgihthe7basic principleé on which a true Torrens system is
. ¢ ‘

founded.
o

With the number of, yet undevelopea parcels‘of real

-

estate in New Brunswick, a Egttification of Titles.Act would

make a solicitor's task in the future land development of this

|

province a very much surer and simpler one.390

5, Reform Resulting From a Uniform Law

The different common law pfovinceé in Canada seem
to be moving towards/adopting basically similar registratioﬁ
of titles systems, ones whiqh are based on the Torrens system,
In the future, this may hélp de;elop a uniform, stagdard

definition of basic notions such as a "marketable title”.

Y

390) Especially in relation to "vacant land"; see J. Robertson,
op. cit., note 384, p. 254, '
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As we have previously seen, this important concept

+

sthas, up until now, eluded a precise definition. However, in
the United States, efforts have been made to write and_adﬁpt
the necessary legislation containing a uniform definition_of

what is to be considered a good, marketable title.39!

0f course, before this is possible in Canada, cach
J— _ .

cdMmon law province including New Brunswick will have to have
‘developed or studied its own notion of what is a marketable
.titlé”  TFor example, such basic notions as the nece553r§,lcngth

of the search will have to be decided, unless all provinces

decide to rely exclusively on a Torrens system.*ﬁ

——

ﬂ; The idea of defining marketable ttfle by a model
statuté in each provinée 1s one that ;hpuld be carefully
studied, con;idering’the-obvious advantages of it. Meanwhile,
where the situation is as confused_as 1t-1s in New Brunswick, -
it would seemrthat a statutory definition as soon as posslble

would be an important guideline to the many salicitdrs‘uho

must continue to give opinions in spite of the confusion.
~ .

E) Mechanization

Under the heading of reforms to be made 1in view of the
"utility and ‘general efficiency of mechanization, many asbects,

both practical and legal must be considered. Information

3919 H.W. Silverman, op. cit., note 375, p. llil.




relating to land would undoubtedly be more easily'regisfered‘

and conveyed through the use of“cémpuﬁer and mechanized indices
than under- a sysgem which works entirely b} hand. Furthermore, .
when such technical alds are well utilized, the chances for

error are likely to‘be diminished. In the long run, taking:' -
Lnto account the smaller number of errors, and the:timé-saviné
realized bosh by staff and-lawyers, such a éysfem, once in

operation may well also be fipancially advantageous,

However, the expense of totally impiementing such a

-system in New Brunswick fn the near future.ée ms prohibitive at

this moment.

IVIhe conciusion that a system can be
improved or ‘that one system is better
-than -another can not dlone justify
making a change. The costs of making
the change must be determined, and
393
compared to the advantages. )

i
The problems relating to cost, while perhaps slowing
N .
down the Implementation of computerization for now should not,
hSMéVEr, cancel all plans towarés this modernization. While

sti1ll mainteining manual indices and filing, the province could
be adopting a computer-compatible system™f storage and retrieval
, . Lo
which would make the ultimate transition easier and which would
- E . N

allow the users to familiarize themsclves with these new tools.>93

392) R.C.B. Risk, op. cit., note 320, p. 488.

393) It seems. 1in fact that "a technological revolution for the

«  Lecords of title will occur, and the questions are when
this revolution will ‘come and what its "form will be.”
sée R.C.B. Risk, op. cit., note 320, p. ABO.__ -
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F) Conclusion ‘ -

What is important is to plan, not while seeking onty

-

to improve what served us yesteriay, noyp”  even at what may be

adequate for today, b this provinee can and must look to the

future, to see

' .
e newer trends and the ecconomic changes, as

~ -

well as th legél ones. The fact that our budget may be more

restrictive than the larger pyovinces should motivate us even

more towards the future and towards long-range planning, because

*
.

we simply caunnot afford to, adopt shoft-range modifications which

"

will likély have to be abandoned in the next decadece’,

. -




GENERAL CONCLUSION _ ; .

This paper has attempted to demonstrate many df;ipe

&

‘difficulties and pitfal157that'await a solicitor, who represents

a client in a real estate transaction( Furthermore, it has been

attempted to analyze the current legal trends which would tend
4/{; result In moa;mlawsuits against solicitors for defects of
title while leaving them with fewer defences. .Finally, we' have

attempted to enumerate, then evaluate, the possible changes in
L

-

relation to real estate practice in New Brunswick. In doing

the latter, we have looked nearly always to Ontario for guidance.
That province while being larger, has a Reglstry System which,

1s slmilar to New Brunswick's, but it has moved ahead trying

many changes, while, as has been remarked earlier, we seem to
. LT SRS U '
have nemained alpost static.
It seems we have'more than reached the time to, gry our -
+ hand at re[ormrng quite drasticly €%e area of law touching the

sale ot real estate. We,.are.overdue for cl:fng‘e; indeed', we are
pleased to report that-ecn% major reforms_seem to be ‘well on the
way and the need for further reform seems beyend discussinn. In
.311 fairne5snlit nne to be-baid_that the preognosis ie'good. The

< ' . ’ .
steps that have been taken in New Brunswick toward reform auger.

g8 ' s -
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well for the future. One éxample of these steps can be see in

the adoption'of;a new surveying system which permits the drawing

[

of preéisé maps,394 which in turn aids immensely 1in Ldentlﬁ&ing

- ——
- .

a parcel of land w%thout the need of recourse to t%@égrnntor—7
. S ' :
grantee jndex. This new system of parcel identification will

be 6fficially in force when the Land Titles Act is put into

. ‘ . T v
opé}ation.395 :@

» This new system of registration under the Land TiCles -
Act is one majur teform which seems certain. . The Act has bceen

adopted and we are now walting for a pilot project to evaluate =

L]

the impact it will have. Unfortunate delays scem to have

occurred, however, and with the ﬁrovincial‘financial budget

‘propbsed‘in'May 1983, restraints appear necessary if all areas,

including law;reform. The note of cautlon, which has already

been*stated, may deserve repeating\at this point: one must not

expect, the new lqad titles system o be a cure—all. Even once

in place, it will be many years| before every/ parcel of land in
New Brunswick can be brought under it. Even before that time,

other solutions may appear even more desirable and, therefore,
e . ) .

progress should not be halted while waiting for any "perfect”

solution under land titles. Progress is never completed and

we should continue to improve both systems working under both

s

394) The Surveyots Act, R.SAN.B. 1973, c.$6-17.

395) See also. the Standard orms off Conveyances Act, S5.N.E.
© 1982, c¢.S-12.2, which re Ben another step in the right
direction. : i
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of then towards.the ultimate solution to all our diffh&gﬁties //,{”

3
concerning the sale of land.

oy

It 1s sincerely hoped that solicirors in New Brunswick
will make themselves more aware of thellggai and ethical prohlens
.of practiee in general, not simply those related te thelr own
. . .
practice or those existing in their own locality QhQ}throughout

the profession in the whole province, and indeed, all of Canada.

~ . :
Ideally this will bring about a more active bar with members

-

wanting to become more involved in law reform‘generally. Surely
this is the way to erase an} perception of\lawyers as narrowv

and reac:ionaryl It 1is hopkd‘that this pape; will provide some
mpetus towards that end among the real estate practitioners in

flew Brunswick.

»

Jt has been safd:

.. Today even the most conservative .
among us must admit the need, to contem=
plate how changes 1n our pr&fession and
in the law will influence ou} concepts

"of professional -duty and our system of
self-regulation: :

»
Anticipating change aand anticipating-
its effects are not simple tasks. -But
the attendant difficulties cannot deter
us from attempting to explore the impli-
cations of the immediate past and tHe
present., Though it is true that the
future-lies always somewhat below the
. . horizon and beyond our 1mmediate vision,

: it is not entirely beyond our control. -
The work we do today to anticipate the

- future will certainly shape égs'course,
if not detail 1its contours.3 )

e - -

.396) R.J. Kutak, Rules of Professional Conduct in an Era of
Change, (1980) 29 Emory L.J., p. 891. :

- . 1
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ADDENDUM

+

"

Since my thesls was submitted, the Ontario Court of

Appeal has rendered a decision in the case of Consumers Glass

Company V. %eundation Company of Canada Ltd,'which seems

relevant to certain questions diécussgd in Chapter III,

Section B (pp. 106 to 109).1 ) K

In Chapter III of £his thesis, it is submitted that

the founding of an action in tort, rather than in contract,

prevents a defendant from relying on the technical defence that’

the action i§ barred, in caseg where a lawyer's negligent Act
.has occurred more than six years £efore any action is brought
against him., It had been generallysaccepted that since actions
éggin;t lawyers cﬁuld only be founded in contract, the limitétibn
Reriods ran from the moment the breach occurred, whether tﬁe
piaintiff had discovered the error or mnot. Aé discussed in
bhapter 111, this situation seemed unfalr to glaintiffa who
often had no way of discovering the existence of a caﬁse of
action until several years later.Z The only solution to this
dileﬁma seemed to be to allow ; concurrent'liability in tort as
well as ‘in contract in éases‘based on prbfessionai negligence.
L/
1) As yet unreported., Released on June 3, 1985, 0.L.W. Full
Text 509-018, 29 pages.

2) Examples ©f this can be found in the following cases which
were discussed in Chapter III: Vienneau v, Arsenault (1982)
41 N,B.R. (2d) 82; Royal Bank of Canada v, Clark and Waters
(1978) 22 N.B.R. (2d) 693; Schwebel v, Telekes [1967] 1 O.R.
541, ST : . - .




In the recent case of Consumarshclaas.Combany3 the

e

Ontario Court of Appeal recognized concurrent liability of the
defendant in tort and in contract, then decided that in the case
before the court, the limitation period would be computed as

running from the moment the cause of agtion was discovered, or

could reasonably have been discovered. Quoting- extensIvely from .

the New Brunswick case John Maryon Intermatiomal Ltd et al. v.

New Brunswick Telephone Co. Ltd, i& C.C,L.J. 146 and the Supreme -

Court of Canada decision in Kamloops v. Nielsen, Hughes and

Hughes [1984]) 5 W.W.R. 1, Dubin, J.,A. held that this more
flexible approach applied to actions based ‘on a breach of duty - - -
which could have a concurrent basis 1in contract or in tort:

Given the right to sue concurrently in
tort and in contract, it must follow, in
my respectful opinion, that the respondent
cannot be deprived of such a right by
holding its action in negligence to be
statute-barred before damage occurred and
therefore before the respondent had a right
to sue in negligence,

v e . . .

) I am respectfully of the opinion that B
the case of Schwebel v. Telekes ... 1s no
longer authoritative in this province.
In my opinion, in cases which are based
on a breach of duty to take care, a cause
of action does not arise, and time does
not begin to run for the purposes of the
Limitations Act, until such time as the -
plaintiff discovers or ought reasonably '
to have discovered the facts with respect
to which the remedy is being sought, whether
the issue arises in contract or in tort."4
(My ‘'emphasis) : .
-______’___.-—-—’ ) 1
TR

x

3) Op. cit. note 1. At pagells of the decision, per Dubin, J.A.

———

4) Consumers Glass Company v. Foundation Company of Canada Ltd,
op. cit. note 1, pp. 18 and 25.
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While none of tho most recent cases (i.e. the Har!on‘

case, the Kamloops case or the Consumers Glass case) pertain

to pgofessional negl}gonoe by lawyers, they are nevertheless

" relevant in.undérli;ing the general principlea'applicablo in
professional negrigéncexcases. :Theae~prtnciples uill undoub- .-
tedly o)bo apply in cases involving 1awyers. The courts seem
e to be moving ‘towards a more uniform law of responsibility and
legal obligations.5‘ The most recent Ontario decision seems to

be a good example of this neuer trend. -While the main purpoa;
of this thesis 1s not to study the distinotions-between contract
law and tort law in general,.ir-is essential to .realize this - N
trend, which seems to erode many of the morg'important distine-

tions motivating the strong arguments for and Zgainst the -

founding of certain actions In-tort.

Whether the decisfon in Consumers Glass Company

provides a final solution to the problem remains to be seen.
At first glance, the judgment may appear quite liberal, as
may be seen by the following words of Dubin, J.A.:

“pAs I read the judgment of the Supreme Court o .
of Canada in Kamloops, supra, the underlying
policy consideration was 'the injustice of

a law which statute-bars a claim befdre. the
plaintiff is even aware of its existence.'
That principle, in my opiniomn, is equally
applicable where the fssue-arisés_ in cases
sounding in contract or im tort.% "

(My emphasis). 7 - .

JR—

5) Consumers Glass Company v. The Foundation Company of Canads
Ltd, op. cit, note I, p. 18. See-also: John Maryon Inter-
mational v. N.B. Telephone Co., 24 C.C.L.J. 146, at p. 212,

6) Consumers Glass Company V. The Foundation Company of Canada
Ltd, see op. cit. note 1, at p. 23, .
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The question has already been raised as to whether
this deciaion would apply to any and every action for breach -

of contract,7* If so the impact on contract law would be great.

This author, however, feels ‘that the judgment should apply only

to "cases which are.basgd on a breach of duty to take éare."8
Cases on which Mr. Justice Dubin based ﬁis &eﬁisiéu do not in
fact support a wider propo;itiop that the running of the limita-
t16n per1qd is the same, wheth?; a case 1s founded In contract
or tort. 1t is submitted that the better view is that this
recent cage confirms that a limitation period will begin to

fun only from. the moment the fault-jis discovered, or should
reasongbly have been discovered in actions founded 1in tort,

whether the.parties have entered Into a contractual relationship

‘or not. The plaintiff will benefit from this flexibility only

when he benefits from the possibility of founding his case on

_the concurrent basls of tort or contract. C e

Cases.againét professi;nals ihélude many.different
aspects which-go beyond the problem of calculating the
limitation period. If limited to founding an action in
contract, the plaintiff would still be hampered by techmnical

rules such as having to show privity of contract. While this

.18 generally possible in actions by clients involving negligénce

pp— - -

7) See comments made by the lawyers representing the parties;
O.L.W., June 21, 1985, Vol. 5, no. 8, p. l4. —

8) Id., p. 25.
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in searching and certifying a title, other actions may be

hampered, as for example, actions—by third parties, such as

beneficlairies to a will.? .-

»

Therefore, in reading sections of this thesis dealing

' ) . . .
specifically with the Limitation Acts (pages 106 to 108) the

reader must keep in mind the recent Consumers Glass case,

~

delivered_in iune, two months after thelcompletion of this

tbesis. However, it is submitted that this case does not render
1rrelevant the discussion in favor of founding actions against

lawyers concurrently in tort as well as in ¢ontract.

9) Whittingham v. Crease & Co, (1978) 88 D.L.R.

=N

(3d) 353;

Gartside v. Sheffield, ,(Young

and E11is [1983] N.Z.L.R.

37;

Tracy et al.

Ve

Atkins (1977) 83 D.L.R.

(3d) 46,

discussed

at pages 95 and 106 of this thesis.

See also comments

made by Laforest, J.A. (as he was) in Caisse d'Inkerman
Ltée v. Doiron, N.B.C.A., March 13, 1985 (not yet reported},

concerning the relationship between the lawyer representing
a purchaser and' the mortgagee. '






