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ABSTRACT |

The Crown as Fldumary and the Conflict of Interest
Inherent in its Use of Indian Lands for Public Purposes

This thesis examines the fiduciary relationship between the federal
Crown and Indian bands arising under the Indian Act, and more particularly
the obligations adhering to the Crown when it accepts surrenders of reserve
lands for its own purposes. :

It begins with an analysis of the theoretical basis of the fi ducmry

relationship in private iaw, concluding that such a relationship arises whenever .

a person acquires a power or property subject to the condition that the power
will be exercised, or the property used, to further the interests of another.
‘The thesis then examines the source of the Crown/Indian fiduciary
relationship, and concludes that the Indian Act requirement that a band
contemplating an alienation of its lands must first transfer those lands to the
Crown, and the corresponding discretion vested in the Crown in disposing of

- those lands on the band’s behalf, supply the requisite conditions, in accordance
with private law fiduciary principles, for establishment of an ongoing fiduciary
relationship in respect of the alienation of Indian lands. :

. The thesis then provides a detailed review of the rules applicable to
conflict of interest by a fiduciary in private law, and concludes that the more <
stringent requirements applicable to conflict of interest by a fiduciary in
private law should also be extended to the Crown where the Crown accepts
surrenders of land, or deals with Indian assets, in a manner that ulnmately
benefits the Crown.
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CHAPTER |

INTRODUCTION

Since their rejection of the federal government’s 1969 White Paper on lllldi:m
Policy.! Canada’s aboriginal peoples have been seeKing to redefine tlléir legal and political
status in Canadian society. No longer content to-remain on the periphery. they have S:onght
and, as recent headlines will attest, continue to seek 1o ésta‘olish a new relationship wilﬁ the
Canadian gove'rx'nment. Inherent in any stable and productive relationship. hO\\’t‘.}’L‘l’. is a
clear undérstanding of mutual rights and obligations, and both pzirlies to the Crown/Indian’
relationship have been struggling to define these. One objective .ol" this paper is 10 clarily
some of the legal rights and obligations of both those parties, in an effort to pavé the way
to a bétter' and more productive relationship.

In 1984, the Svpreme Court of Canada i'qr the {irst time recognized that ccrl:ﬁil
of the obligations inhéring in the Crownllndizm refationship are legally enl"bl"(:eablc. In’
Guerm eral v, T e Queen.* the Court decl.ired that a fiduciary duty regulates Lcrmm
governmemal dealings wnth Indian peoples in Canada, for lhe first time applying a fiduciary
| concept developed at common law to the leblIC law Crownllndhm relatxonslnp ‘l_h'c Guerin
- judgment did not, however, fuily explain the scope and content of the fiduciary. duty that it

imposed. As a result, subsequent judicial decisions attempting to apply the fiduciary

! Statement by the Government of Canada on Indian Policy, st Session, 28th Parliament, Queen’s
Printer, Ottawa: 1969.

* Although Canadian aboriginal people and socicties are referred to by a number of difflerent
expressions, including "first peoples” and "first Nations”, in this paper the expressions "Indian” or "band
members" will be used in discussions relating to the Indian Act (with the limited meanings defined in that
Act) and "aboriginal peoples” in discussions that are not limited to the that Act. As per accepied pr.ncuu.
the law involving aboriginal peoples is referred to as native law.

'

311984] 2 S.C.R. 335, i3 D.L.R. (4th) 321, [1985] 1 C.N.L.R. 120 (5.C.C.). Future references to
D.L.R.
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concept to the Crown/Indian relationship have met with mixed success, particularly in
dealing with allegations of conflicts of interest by the government in transactions involving
Indian land. Although these decisions endeavoured to give some substance to the
government’s fiduciary duty, they failed to establish clear and coherent parameters.’ The
results have bceh at best uncertain and at worst inconsistent, and have consequently
contributed little to cluriﬁcationl of the Crown/Indian relationship. This deficiency is'
particularly evident when one attempts to divine the implications of the Crown’s possible
contlict of interest in the n_umelrous situations in which it deals with Indian lands or other
a#sets for public purposes. |

It is the thesis of this paper that the continuing imprecision in applying the
fiduciary concept to the Crown/Indian relatiohship is attributable to a tendency exhibited by
‘the courts to import the label "fiduciary” from the common law regulating private
lralnsactions and personal relationships while failing to import from that body of law all of
the corfesponding légal-principles. Contrary to some expressed views,’ it is submitted that
the attributes of the CroWn/Indian_ relationship are not sufficiently different from those of .
private law fiduciary relationships to warrant the abandonment of private la\Q principles

when applying fiduciary law in the public law context.® It is further submitted that the

"4 As James Reynolds and Lew Harvey point out in "The. Fiduciary Obligation of the United States and
Canadian Governments towards Indian Peoples”, (1985) Indians and the Law II 1 (Vancouver: Continuing
Lt.g'\l Education Society of British Columbia), at p. 28:

Until recently, the law relating to fiduciary obligations had received little attention in legal works
and the courts have largely failed to set out or apply the underlying principles in a con51stent
fashion.

3 E.g.. Michael J. Bryant “Crown Aboriginal Relationships in Canada: The Phantom of Flducmry
‘Law", (1993) 27 U.B.C.L. Rev. 19, who expresses the view (at p. 34) that "the spirit guiding [the
Crown/aboriginal relationship] cannot properly be exported to [traditional fiduciary law]".

® "Private law" is used in this paper to denote the common law governing the nghts and obllgauons
of parties of whom neither is the government. The same terminology is used by Dickson J. in Guerin,
supra, . 3, at p. 341. D. Waters uses the expression in the same manner in "New Directions in the
Employment of Equitable Doctrines: The Canadian Experience”, in Equity, Fiduciaries and Trusts, ed.
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only means by w!;ich coherence and comprehensibility can Be brought to the Crown/indian
relationship in the public law forum is lhfough the proper upblicmion of private law
fiduciary principles.to that relationship. While this exercise may pive cause t‘nr\‘
reconsideration of some earlier native law decisions involving, fiduciary issues, it l\ .
submitted that it will offer a more coherent basis for the :1pplicm':on‘ of fiduciary concepts to
fmure cases. |

In this -papér I will preseit an analysis of the Crown/indian relnli‘onship
incorporating fiduciary pfinciples that are capable of general and ‘prosbective application. 1
will further demons_trzite that the courts have failed to apply accepted privut'i\: law principles
governing conflict of interest to public law fact situations that are sul“ﬁciénlly analogous to
warrant the application of those pfinciples. I will focus particularly on the pm.emial lor
conflict of iqterest, and for corfesponding breaches of fiduciary duty, where the government
deals with Indian lands for» its bwn purposes —'by purcl'lasing those lands for public works,
for ;:xample, a situation described as “"one of the most problematic aspects ol government
trusteeship".’ |

This paper will examine in'detail the gov:amment's‘ dealingé with Indian land in
Guerin v. The Queen and in Apsassin v. The Queen“, the latter of \yhich is currently under

appeal to the Supreme Court of Canada. It will assess the judgments in those cases against

the private law fiduciary model and against accepted private law conflict of interest rules.

T.G. Youdan, (Toronto: Carswell, 1989) p. 411, at p. 418. "Public law", on the other hand, is used to
denote law applicable to the government or to relations or transactions with the government.

7 Darlefie Johnston, "Guerin v. R.: A Theory of Crown Trust towards Aboriginal Peoples™ (1986} 18
Onawa L. Rev. (No. 2) 307, at p. 325. ‘

5[1988] 1 C.N.L.R. 73, [1988] 3 F.C. 20 (abridged), 14 F.T.R. 161, 17 C.P.C. (2d) 187
(F.C.T.D.); (1993) 100 D.L.R. (4th) 504, 151 N.R. 241, [1993] 2 C.N.L.R. 20 (F.C.A.); lcave to appeal
. to S.C.C. granted October 14, 1993.
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The effect of the Supreme Court’s decision in R. v. Sparrow” will also be reviewed to
assess whether that case represents an expansion of the scope of the Crown’s fiduciary
duties.

Prior to the Guerin decision, the Canadian government had assumed that its
relationship with the Indian people was governed by a “political trust” — a politically
mandated, but legally unenforceable, obligation to attend to the welfare of the Indian people
over v&hom it exercised legislative jurisdiction.'® This assumption was challenged in
Guerin. In lthat case, the federai government was found to have obtained a surrender of
Indian lands for leasing on certain terms, and then to have leased those lands on different
and less advantageous terms." The trial court™ held that the Crown held the surrendered
lands in trust and that under the circumstances it had breached that trust. The Federal
Court of Appeal rejected the trust argument ‘in favour of the political trust status quo."®
That decision was reversed on appeal to the Supreme Court of Canada, where the majority
view, delivered by Mr. Justice Dickson, was that the Crown'had a legally enforceable
equitable obligation to deal with the surrenciered lands for the benefit of the Indians, and
that it had failed to do so. Dickson J. described this obligation as follows:

This obligation does not amount to a trust in the private law sense. It is rather a
fiduciary duty."

Y [1990] 1 S.C.R. 1075, 70 D.L.R. (4th) 385, [1990] 4 W.W.R. 410 (S.C.C.). Fuwre references to '
D.L.R. ' '

™ Pursuant to s. 91(24) of the Constitution Act, 1867, which gives the federal government jurisdiction
over "Indians, and lands reserved for the Indians®.

" The fact situation in Guerin is examined in detail, infra, at p. 38.
1211982] 2 F.C. 385, 10 E.T.R. 61. Fuuwre citations to F.C.

13 11983] 2 F.C. 656, [1983] 2 W.W.R. 686, 143 D.L.R. (3d) 416, [1983] | C.N.L.R. 20 (F.C.A.}.
Future citations to D.L.R.

" Supra, n. 3, at p, 334.
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With this single stroke, the Court wrésted the Crown/Indian relationship from a
murky history of political trust and introduced a concept of governmental legal
accountability based on private law fiduciary principles. It might have been e.\'pected.lhm
the introduction of such venerable judicial precepts would have ushered in an era of legal
certainty and stability. It would appear, however, that that era is not yet upon us.
Subsequent judicial decisions have failed to provide a clear and coherent framework for the
enforcement of a Crown ﬁduciary dutylancl, as a result, a wide diversils' of opinion on the
subject persists among native law practitioners and government repres'entu'tives.'-‘ -0

One of the more recent decisions involving the ﬁducinry c;bligalions of the
Crown, and potentiaily the most import:;nt since Guerin, is Apsassin v. The Queen.'® That
case, concerning a surrender obtained by the Crown for the purpose of providing land to
returning World War II veterans, tests the scoﬁe of the Croww/Indian fiduciary rcl‘mionship'
and raises important questions of conflict of interest on the part of the Crown. To date, the
trial and appeal courts have held that there was no breach of ﬁducmry duty with r(.spu.t o
mineral rights alienated with the land, and that the bund’s claim with respect to other
| substantiated breaches is .statutel-barred,r with a dissenting opinion on appeal demurring in
respect of both breach of ﬁduciéry duty and limitation periods. That decision has been

appealed to the Supreme Court of Canada."”

15 A5 per William McMurtry and Alan Prat in "Indians and the Fiduciary Conccpt, Self-Government
and the Constitution: Guerin in Perspective”, [1986) 3 C.N.L.R. 19: :

The [Guerin decision] has generated ... an uncertainty in all quarters with rcgnrd to the sources,
extent and implications of the fiduciary concept as it applies to the relationship bctwccn the Crown
and the Indian people of Canada.”

The Federal Court of Appeal has very recently described the subjccl of Crown/Indian fiduciary obligations
as "an area of law which could not be said to be settled with certainty” (Cardinal v. The Queen [1994]
3 C.N.L.R. 41 (F.C.A.), at p. 43).

' Supra, n. 8.

' Leave to appeal to that Court was granted on October 14, 1993.
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It will be argued that the courts in Apsassin did not give adequate consideration to
the common law governing fiduciary relationships in the private sector before attempting to
apply those principles to the public sector circumstances before them. Had they done so,
the courts would have provided a much clearer analysis of the facts and would possibly
have reached different conclusions. In this paper, I will endeavour to present an analysis of
Apsa&sin that is consistent with the fiduciary principles adopted and applied in Guerin.
While the limitation defence may ultimately determine the outcome of the case, it is
submitted that an appropriate application of ‘ﬁduciar'y principles will both cast the
circumstances of Apsassin in a different light and assist in the future development of the law
governing the Crown/Indian relationship. | |

This paper will proceed by way of a two-step process, first examinipg the
Crown/Indian fiduciary relafiqnship in Part I and then proceeding in Part II to a detailed
examination of fiduciary conflict of interest. As a first step in analysing the fiduciary -
component of the Crown/Indian relationship in Part I, it is necessary to establish a |
theoretical ffamework for the relationship. In Chaptér 11, I will therefore review competing
theories of fiduciary obligation and will identify a single theory qapable of guiding the
application of fiduciary principles in both the private law and in the Crown/Indian context.
Chapter 111 will examine lhe.application of that fiduciary theory to the Crown/Indian .
relationship, and will conclude with a brief examination of the iﬁplications the Crown’s
relationship to Indians might have in areas other than transactions involving surrenderécl
reserve lands. In Chapter IV, the implications of the imposition of fiduciary obligations on
the Crown will be examinéd, inclﬁding a éeneral discussion of breach of ﬁduciary dut)lr and
the available remedies. Part Il commences with an introduction, in Chapter V, to the

conceptual framework for the rule against conflict of interest developed in the private law
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and the evidentiary presumptions utilized by the courts in applying that rule. Chapter V1
examines the implications of applying the conflict of interest rule to the Crown in its
relationship with Indian peoples, including the implications for third parties involved in

impugned transactions. Chapter VII will set out my concluding remarks.

PART 1 — THE FIDUCIARY RELATIONSHIP

CHAPTER 1I
THEORETICAL BASIS OF THE FIDUCIARY RELATIONSHIP

In order to clarify anc'l‘ give subsfance to the characterization of the Crown’s
relationship as fiduciary, it islnecessary to understand the import of the term “ﬁduciary"' as -
it Ihas been used in the commbn law regulating private transactions and personal
relationships and to identify‘ the principles governing ité application. Morcover, in order lor
those principles to have predictive value, it is necessary to derive from thé body of.
ﬁduciary law a set of objective criteria that are capable of general application."®" In the
pages that follow, I will outline competing theories of fiduciary law, 'identJiFy appropriate
criteria and propose a single theory of fiduciary relationships.

* While the fiduciary concept has for centuries'” existed as a "fundamental and
unstated assumption" underlying the law of agency, trusts, corporations and succession,”

its synthesis as an effective analytical tool has-proved to be a vexatious task for legal

18 As Sopinka and McLachlin JJ. state in discussing a related clement in Hodgkinson v. Simms, [1994]
3 S.C.R. 377, at p. 465, "An objective criterion must be found to identify this measure if the law is to
permit people to conduct their affairs with some degree of certainty.”

19 Referred 10 as early as 1717 in Bishop of Winchester v. Knight, (1717) 1 P. Wms. 406, at p. 407.
2 J.C. Shepherd, The Law of Fiduciaries (Toronto: Carswell, 1981), at p. 12.
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scholars and the judiciary alike. As E. Weinrib points out, “the jurisprudence in this area
is littered with dissents, reversals on appeal, and inconsistent holdings."*' Mr. Justice La.
Forest described the state of fiduciary law in fnrernational Corona Resources Lid. v. Lac
Minerals Ltd. in the following terms:

There are few concepts more frequently invoked but less conceptually certain than
that of the fiduciary relationship. In specific circumstances and in specific
relationships, courts have no difficuity in imposing fiduciary obligations, but at a
more fundamental level, the principle on which the obligation is based is
unclear.?

This chapter will analyse the jurisprudence and scholarship on fiduciary theory in
an effort to demonstrate that a single theory, based on a concept of a conditional transfer of
power, is capable of capturing the disparate aspects of fiduciary obligation identified by the
courts. This theory will be distinguished from a number of competing but arguably
incomplete theories propounded to explain the fiduciary relationship.

The concept of fiduciary duty originated in Equity, which granted relief in cases
of abuse by one person of the trust and confidence of another where the Common Law
courts provided no remedy.” Professor D. Waters explains the origins of fiduciary duty

in the context of the trust relationship as follows:

It was in Equity that the notion of the fiduciary was first conceived, and it
originated to explain the position of one who at law held title and had no right of
‘personal enjoyment.... Equity could not deny the doctrines of the common law,
and at law the trustee was title holder and possessor. The only way around that
obstacle was for Equity to impose obligations upon this person with title and

* Ernest Weinrib, "The Fiduciary Obligation”, (1975) 25 U.T.L.J. 1, at p. 16.

2 11989] 2 S.C.R. 574, at p. 643. Although in the Supreme Court’s most recent judgement in this
area. Hodgkinson v. Simms, (supra. n. 18, at p. 407), La Forest J. states that "until recently the fiduciary
" duty could be described as a legal obligation in search of a principle”, the fact that the Court split 3-1-3
on the decision, with lacobucci J. concurring only as to result, may call into question La Forest I.’s
confidence on this point. (Emphasis added.) '

~ 3 Dchorah A. DeMott, "Beyond Melaphtlnr: An Analysis of Fiduciary Obligation" (1988) Duke L.J.
879. at p. 880. ' ‘
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-possession, and the nature and scope of these obligations were spelt out in the concept
of fiduciary relationship.

Although it has been argued that the concept of fiduciary duty pre-dates the development of
the trust as a legal institution,” much of thé early law of fiduciaries developed as an
attempt to regulate the actions of trustéeé.

Since its introduction, the courts have expanded the scope of fiduciary law to
encompass a myriad of relationships®, and maj continue to do s0.?’ This expansion has,
however, been criticized as being merely an exercise in taxonomy, rather than the product
of the application of general legal principles;® it is argued that the courts have merely
employed threads of factual commonality to justify the categorization of certain relationships
as fiduciary, often simply in order to justify the application of equitable remedies and
presumptions. The result has been dismissed as "notlﬁng but a series of unrelated rules
bound together By semantic error”.?® The scholarly consensus appears to be that ﬁduciary‘
jurisprudence is in need of a valid analytical basis. As Weinrib puts it, "even the vague '

protean standard embodied in the fiduciary obligation should not exist in an analytic

3 Donovan Waters, The Law of Trusts in Canada, 2nd ed. (Toronto: Carswell, 1984)'111 pp. 31-
32. A '

2 Shepherd, supra, n. 20, at p. 7.

% See partial listing, infra, at p. 13. Mark Vincent Ellis notes, in "A Discussion Paper: ‘Fiducinry
Dutics and Beyond", presentation to 1990 L.5.U.C. Special Lectures, Toronto, at p. 21, that the
number of reported decisions involving fiduciary duties increased by a factor of three between 1988
and 1990.

2 Dickson J. comments in Guerin that "the categories of fiduciary, like those of negligence,
should not be considered closed”, supra, n. 3, at p. 341, citing Laskin v. Bache (1971), 23 D.L.R.
(3d) 385 (Ont. C.A.), at p. 392. Laskin J. earlier referred to fiduciary duty as a principle that may be
»reformulated ... to maintain its vigour" in new fact situations, in Canadian Aero Service Lid. v.
O'Malley, 40 D.L.R. (3d) 371, at p. 383.

 Shepherd, supra, n. 20, at p. 5; DeMott, supra, n. 23, at p. 879.

® Shepherd, ibid., at p. 4, summarizing the position taken by certain scholars.
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vacuum”.® The following discussion seeks to provide an analytically structured principle

as a means of accurately identifying a relationship as fiduciary. -

In proposing an analytical theoretical structure, one must meet two

1}

requirements. The first is that the theory’s essential elements must consist of objectively

ascertainable factors.®' By this I mean that the component elements of the theory must be
independently ascertainable, and not dependent upon the subjective opinion of the

adjudicator. As R. Slaght observes,

The introduction of an objective test will move the analysis away from the court’s
own determination of what conduct or activity in society will attract sanctions to
one founded upon a review of applicable standards against which prospective
advice could be given.*

w

An objectivity requirement therefore precludes acceptance of any theory that i
based on whatever individual perceptions of fairness and equity the adjudicator may bring to
‘a particular case. The incorporation of objective factors allows a theory to be applied |

‘ i

generally and predicti\iely, to distinguisfl fiduciary from non-fiduciary situations by _ r

* identification of the relevant factor. The second requirement, related to the first, is that the

theory must be sufficiently generic to have practical value; it must be capable of applicqtion

to « broad spectrum of relationships and capable of identifying fiduciary characteristit':s,l;in
novel circumstances. McLachlin 1. appears to réébgnize these requirements in the
following observation from Norberg v.. Wynrib:

The principles alluded to by Wilson J. in Frame v. Smith and applied by tﬁis

‘Court in its earlier decision in Guerin v. The Queen are principles of general
application, translatable to different situations and the protection of different

M Supra, n. 21, at p, 22.
N See also Tamar Frankel, "Fiduciary Law" (1983), 71 Calif. L. Rev. 795, at p. 833.

2 *Proving a Breach of Fiduciary Duty", Fiduciary Duties, 1990 L.5.U.C. Special Lectures 37
(Toronto: De Boo, 1991), at p. 44. ’
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interests than those hitherto recognized;-‘-‘

Sincé we are not operating in a jurisprudential vacuum, however, it is 'ﬁot
sufficient for our purposes that a fiduciary theory ﬁwrely be objective zmd czlﬁzlble of
application to new circumstances. In order to be valid, any proposed theory must generally
accord with the body of accepted fiduciary law and must offer a consistent, or at least a
plausible, rationale for decided cases in which ﬁdﬁciary obligations were found to exist (or

to be absent), to the extent that those decisions are generally accepted as :1'(:cumte‘.:H ‘
In essence then, a valid analytical theory of fiduciary duty must
(n embod}f general objective criteria,
(2) provide a reliable guide to the determination of new fact situations, and
(3) offer an adequate explanation of existing_jurispmdence..

In seeking or applying a fiduciary principle it is also important to distinguish
between legal principles, legal rules and the legislative policy underlying the law.. Shepherd

provides a concise explanation of the distinction as follows:

Legal rules are the specific generalisations used to decide the majority of

cases. They usually take the form of propositions that, if facts X, Y and Z are '
proved, a specific result follows. Legal principles are conceptual constructs used
mainly to create new rules, and in unusual situations, or cases of first impression,
to decide cases. The principles represent an understanding of human activity in
terms susceptible to logical analysis. In essence they represent the framework of
the legal system.... While'principles are based on policies, ... those policies are’
reasons or justifications, and not explanations.*

¥ [1992] 2 S.C.R. 226, at p. 289.

3 No analytical theory can ever explain all past decisions for the simple reason that there will always
be erroncous decisions, which will result in non-conforming data. Megarry V.C., describing the difficulty
in reconciling all authorities and dicta, alluded to such decisions as "judgments that have been given
without all the relevant authorities having been put before the judges” (Re Montagu's Settlement Trusls,
[1987] 2 W.L.R. 1192 (Ch. D.) at p. 1211). Fora discussion of the difficultics posed in recenciling
poorly reasoned cases with a theory that attempts to structurc such rcasoning, see J.C. Shepherd,
"Towards a Unified Concept of Fiduciary Relationships” (1981}, 97 L.Q.R. 51, atp. 53.

3 Ibid., at p. 57.



- 12 -

While, in the context of the fiduciary relationship, the rules of fiduciary conduct embody
the specific legal consequence of a finding that a ﬁdﬁciary relationship exists, the fiduciary
principle itself must provide a consistent rationale for determining whether it is appropriéte
td apply the rules in the first place. Policy considerations, on the other hand —
considerations as to whether the perceived consequences of imposition of the rule are
socially expedient — dictate when it is desirable to have rules of conduct. While in
searching for a principle to guide the rational formulation and applicaiion of rules one must
remain cognizant of the policy underlying their perceived necessity, one must also be
mindful not to confuse the desired legal consequences or the social expediency of the

" objective with the unifying rationale that an underlying principle must proviﬂe. As Seavey
and Scott state, "a stateﬁlent of prinéiple is not a description of what it produces”.*

Since the objective d'f' this paper is to examiné the princip'lé by which a ﬁduéiar_y
relationship is identified and to apply that principle to the Crown/Indian relationship, its"
focus will be on presenting and applying the appropriate conceptual constructs of fiduciafy
.law in terms susceptible to logical analysis. The examination of fiduciary rudes of conduct |
will be limited itlo assessing their impact on the actions of the Crown in the context of its
fiduciary relationship with Indian people. Because the focus of this papt;.r is not reform of
the iznv, however, no attempt will be made td question whether the imposition of ﬂduciary
constraints is aﬁiaropriate or desirable to the Crown/Indian relationship, aside from

determining whether that relationship satisfies the criteria for a fiduciary relatioﬁship

embodied in fiduciary theory.

A number of different theories have been put forward in an attempt to identify

one or more principles with which to order the body of fiduciary case law, many of which

‘e "Restitution”, (1938) 54 L.Q. Rev. 29, at p. 37.
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are arguably incomplete. These include the descriptive theory. various recursive and
subjective theories, the comimercial utility theory. the reliance theory and the undertaking
theory. The following section will briefly describe these theories and will attempt to shed
light on some of their perceived deficiencies. _Follow‘ing that e.ﬁmnination. a theory of
conditional transfer of property or power \;fill be advanced as a theory that is consistént
with accepﬁed fiduciary law and is also. sufﬁciently generic and analytical to be capable 6f
application with some degree of certainty to novel circumstances, including those of the

Crown/Indian relationship.

Incomplete Theories

Th_e complexity of interpersonal i‘elationships in modern society has led to the

- judicial extension of fiduciary 'principles. to a multitude of circumstances, as a resuit of
which a \\;ide var‘iety of relationships have been found to be fiduciary in nature. These
include the more commonly recognized categories .Of agents, Itrustees,' par'tner__b", corpoi'z'glc'
directors and solicitors, as well us other less commonly recognized categories such as | -
religious advisers, doctors,”.;i'_elatives such as parents,® siblings, nephews, "ﬁancé(t_:ls: and

spouses, guardians, servant/companions, marriage ¢ounsellors,® spies,” Indian chiefs,"

Y Mclnerney v. MacDonald, [1992] 2 S.C.R. 138; Norberg v. Wynrib, supra, n. 33. The English
courts have, however, held otherwise: Sideway v. Board of Governors of Bethlem Royal Hospital [1985]
A.C. 871 rejecting the Supreme Court of Canada decision in Reid! v. Hughes (1980), 114 D.L.R. (3d}

1. Fiduciary obligations have not, however, been extended to dentists (Shepherd, supra, n. 20, at p. 28).
A .

® KM v. HM. (1992), 42 N.R. 321 (S.C.C.)

* Deborah A. DeMot, Fiduciary Obligation under Intellectual Siege: Contemporary Atlacks on the
Duty 1o be Loyal Osgoode Hall Law School, 1993, at p. 1.

0 tpid. See also Snepp v. United States (1980), 444 U.S. 507.
3\ Westbank Indian Band v. Derrickson (June 16, 1993, B.C.S.C.) File No. C900612.
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public officials and, in the business sector, stockbrokers,*? appraisers, bankers,* stack
p‘romoters,‘M controlling shareholders,* employees,* partners,*’ bankruptcy inspectors,
property managers and bailees.*®
A class of theories, dubbed "descriptive theories” by DeMott, seeks to describe
the fiduciary relationship in terms of the common traits of these relationships. Wilson J.

subscribed to such an approach in Lac Minerals:

It is, in other words, my view of the law that there are certain relationships which
are per se fiduciary such as trustee and beneficiary, guardian and ward, principal
and agent, and that where such relationships subsist they give rise to fiduciary
duties.®

Sealy also concludes that fiduciary relationships must be defined class by class.®® .

Any theory that relies on such a taxonomic approach, however, is self-limiting

2 Glennie v McD C. Holdings Lid., [1935) S.C.R. 257; Maghun v. Richardson Securities bf
Canada Lid. (1986), 34 D.L.R. (4th) 524 (Cnt. C.A.}. ‘ -

# Lioyd’s Bank v. Bundy, [1975] 1 Q.B. 326.

# Peter D. Maddaugh, *Definition of Fiduciary Duty”, 1990 L.5.U.C. Special Lectures 15
(Toronto: De Boo, 1991) at p. 17. , o :

5 Lciw'gne v. Robern (1984), 18 D.L.R. (4th) 759 (Ont. C.A.).

v
35 Byt not "mere” or "ordinary” employees: Hudson's Bay Co. v. McClocklin, [1986] 5 W.W.R.
29, at p. 33. ‘ K -

7 Davis v. Ouelette (1981), 27 B.C.L.R. 167 (B.C.S.C.).

48 Sec generally Shepherd, supra, n. 20, at pp. 22-32; Waters, supra, n..24, at p. 404; Austin W.
Scott, "The Fiduciary Principle”, (1949) 37 Calif. L. Rev. 539, at p. 541; and Mark Vincent Ellis,
Fiduciary Duties in Canada (Toronto: DeBoo, 1988) at pp. 1.7 to 1.8.

® Supra, n. 22, at p. 631." See also Margaret Ross, "Conflicting Interests: The Fiduciary Duties
of Agents”, 1990 L.5.U.C. Special Lectures 175 (Toronto: De Boo, 1991), at p. 176. ’

0 1.8, Sealy, "Fiduciary Relationships”, [1963] Camb. L.J. 69, at p. 73. He proposes four
categories of fiduciary: 1) where one party controls the property of another;’ 2) where one party -
undertakes to-act on behalf or for the benefit of another; 3) in circumstances of accretions to fiduciary
. property, such as life tenants; and 4) where undue influence is presumed (pp. 74-79). While Sealy’s

* first and scc"r}nd categories contain elements of generalized principle, the third is probably best
characterized as simply descriptive of circumstances in which it is felt that fiduciary obligations should
apply. His fourth category appears to proceed from a presumption to a finding that a fiduciary.
relationship exists, rather than vice versa (see discussion, infra, pp. 17-18).
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and fails ro offer guidance in novel and divergent circumstances.” As T. Frankel

explains,

analogies are not helpfu! in solving specific problems that new situations pose,
because the rules that apply to the old prototypes do not necessarily respond to
the problems posed by the new ones.**

Moreover, the law may impose fiduciary obligations in relationships not normatly

considered to be fiduciary. As La Forest J. stated in Lac Minerals,

[A] fiduciary obligation can arise as a matter of fact out of the specific
circumstances of a relationship. As such it can arise between parties in 2
relationship in which fiduciary obligations would not normally be expected.”

By the same token, even among the categories set out above, there‘a.rc n
identifiable categories of rglationship that are always fiduciary in nature; in certain
circumstances, fiduciary obligati01ls may be lacking in even the more traditional
relationships.™ Although a lrelationship may be identified as fiduciary for some purposcs,' _
other aspects of the relationship may not attract fiduciary obligationis.® As La Forest J.
stated in Mclnernley v. MacDonald, "A relationsﬁip may properly be described as ﬁducim‘y
for some purposes, but not for otheré:““ . |

The inadequacy of the approach taken by the descriptive theorfes is that they |

constitute a compendium of described characteristics, rather than a synthesis that provides a

W

5! Shepherd, supra, n. 34; at p. 72. -
52 Supra, n. 31, at p. 804.
3 Supra, n. 22, at p. 648.

5 Shepherd, supra, n. 20, at p. 21, See also J.R. Maurice Gautreau, "Demystifying the Fiduciary
Mystique”, (1989) 68 Can. Bar Rev. 1 at p. 8. -

55 per Sopinka and McLachlin JI. in Hodgkinson v. Simms, supra, . 18, at p. 463.
56 11992) 2 S.C.R. 138, at p. 149.



- 16 -

rationale for those characteristics.” By way of illustration, consider as a class a set
consisting of ten numbers corresponding to the first ten prime numbers.® One can easily
confirm that a given number belongs to the set if it matches a number in the set. However,
unless one knows the unifying pringip]é of the class — that all numbers in the set are
divisible only by themselves and by I — one caﬁnot state with certainty why a non-
matching number does not belong to the set, nor does one have any means of identifying
whether a previously unexamined number, such as 29, should be added to the set. ‘A mere
description of the class does not provide a rationale sufficient to test new data.

. The goal, as DeMott puts it, is to identify a theory of fiduciary duty "that is more
than merely descriptive and is sufficiently anzﬂytic to permit its application to a variety of
diverse relallionships and factual circumstances”.®® While in cértain cases reference to
established categories of ﬁduciary'relatio'nship may facilitate exposition® or expedite
analysis, it'islsubnlit;ed that the; desériptive theory doés not afford an adequate basis for the
lﬁduciary principle. As DeMott concludes,

Used to resolve difficult questions, argument-by-taxonomy seems an example of

legal formelius at its worst ... in that the result follows inexorably from the initial
. categorization.... Taxonomy, in short, furnishes starting points but not
 answers.® ‘

5 Shepherd, supra, n. 20, at p. 94. Sealy, a proponent of the taxonomic approach, in fact despaired
of finding any such rationale (supra, n. 50, at p. 73). Although English Court of Appeal, in Lloyd's Bank
v. Bundy, supra, n. 43, dismissed the taxonomic approach, it too concluded that "it is neither feasible nor
desirable to attempt closely to define the [fiduciary] relationship, or its characteristics, or the demarcation
line showing the exact transition peint where a relationship that does not entail that duty passes into one
that does” (at p. 341). ,

#1,2,3.5. 7, .“' 13, 17, 19 and 23.
 DeMott, supra, n, 23, at p. 909.

® Paul D. Finn, "The Fiduciary Principle” ih Equity, Fiduciaries and Trusts, ed. T.G. Youdan,
(Toronto: Caiswell, 1989) 1, at p. 55.

' Supra, n. 39, at pp. 34-35.
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In the context of the Crown/Indian relationship, then, in rejecting the taxonomic
approach. one would necessarily reject any rationale which sought to impose fiduciary
duties on the Crown simply on account of having identified the Crowt/Indian relationship
as one of a class of prescribed fiduciary categories. To explain the relationship, and o
determine the scope of the Crown's fiduciary duties, one must necessarily look further.

Andther class of fiduciary theories opportunistically invokes a ‘l‘ldllci:ll‘)' '
relationship as the means of justifying the imposition of a particular remedy in a particular
case. As stated by La Forest J. in Laé Minerals:

Courts have resorted to fiduciary language because of the view that certain
remedies, deemed appropriate in the circumstances, would not be available unless
a fiduciary relationship was present.

[

This approach moves the characterization of a relationship as fiduciary from the
reasoning which justifies a conclusion to the conclusion itself: a refationship
becomes fiduciary because a legal consequence traditionally associated with that
label is generated by the facts in question.”
He cites as examples two cases, Chase Manhattan Bank N.A. v. Israel-British Bank
(London) Ltd.®* and Goodbody v. Bank of Montreal,” in which a fiduciary relationship
was found to exist solely in order to ground the equitable remedy of tracing.™

In effect, such recursive theories attempt to define a relationship in terms of the

desirability of imposing a fiduciary remedy that might not otherwise be available. As

% Supra, n. 22, at pp. 649 and 651, the latter observation quoted from "Restitutionary damages for
breach of contract: Snepp and the fusion of law and equity”, [1987] Lloyd’s Mar. & Com. L.Q. 421, at
p. 436.

6 [1981] Ch. 105.
8 (1974) 47 D.L.R. (3d) 335 (Ont. H.C.). ’

4

 Supra, n. 22, at p. 650. A.H. Oosterhoff and E.E. Gillese, in Text, Commeniary and Cases on
Truss. 4th ed.. (Toronto: Carswell, 1992) at p. 717 refer to these cascs as examples of "streiching the
fiduciary concept beyond recegnition”. Another early example of this approach can be found in Re West
of England and South Wales District Bank, ex p. Dale & Co. (1879), 11 Ch, D. 772, at p. 778, where
a fiduciary relationship is defined as onc in which a trust remedy exists.
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Megarry, V.-C. pointed out in Tito v. Waddell (No. 2), one cannot argue from a conclusion
to a duty and then back to a conclusion.®® Weinrib explains the difficulty inherent in this
approach as follows:
This definition in terms of the effect produced by the finding of a fiduciary .
relation begs the question in an obvious way: one cannot both define the relatlon

hy the remedy and use the relation as a triggering device for the remedy.®

La Forest 1. reacted similarly, concluding in Lac Minerals that contriving a fiduciary
relationship to justify a desired result "reads equity backwards”. o

Waters succumbs to a similar vice 1|n coﬁstrumg the fiduciary label as "an abstract
one describing in general terms the duty of loyalty, as it has become known in the U.S."%®
Once again, this cIiuracterization explains the relationsh'm in terms of a duty, but offers no
principled assistance in ascgrmining when the duty should be applied: i.e., whether a
fiduciary relationship exists. Without further refinement or qualiﬁcati_on, such a description
l;lerely indicates that a ﬁduciary relation;hip is a r;lationship in which one person owes

another a fiduciary duty. This is merely a circular definition, not a test.

Shepherd warns of the similar pitfall of mistaking prucedufal devices (such as

* [1977] 3 All E.R. 129, at p. 232. Sec also D.S.K. Ong, "Fiduciaries: Identification and Remedies”
(1986) 8 U. of Tasm. L. Rev. 311 at p. 314. Although Finn makes this point as well (supra, n. 60, at

. p. 10), in his earlier text Fiduciary Obligations (Sydney: Law Book Company, 1977) at p. 2 he falls into

the same trap, maintaining that

It is not because a person is a "fiduciary” or a "confidant” that a rule applies to him. It is because
a particular rule applies to him that he is a fiduciary ...

* Supra, n. 21, atp. 5.

™ Supra, n, 22, at p. 652. Similar arguments would also apply in respect of Shepherd’s "unjust
enrichment theory”, described by him as determining whether "in fairness and equity, the defendant
should disgorge his profits” and, if so, finding that the defendant stands in a fiduciary relationship to the
plaintiff (supra, n. 20, at p. 71). Since the time of his writing, however, the concept of unjust enrichment
has evolved considu‘nbly as a rcstimtionary remedy, which should be considered independently of the
sense, analogous to Finn's faimess test, in which Shepherd uses the expression.

® Supra, n. 24, at p. 33. Slaght, too, describes .1 ﬁduuary relationship as one in which a person has
a duty to act in another’s interest, supra, n. 32, at p. 4‘i
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presumptions and reverse onuses) that might be employed once a fiduciary relationship is

found for criteria indicating that such a relationship exists:

Somewhat surprisingly, the major hurdle has been distinguishing between the
substantive theory of fiduciary relationships, and the evidentiary and procedural
superstructure which has developed around it. As long as we continue (o see the
various procedural rules as substantive, and vice versa, the theoretical basis of the
fiduciary relationship must remain out of our conceptual grasp.™

Other fiduciary theories are impracticable as legal tools because they rely on a
subjective element, which cannot reliably be trzmspbsed to other fact situations. DeMott's
descriptive theory describes the fiduciary relationship as "a device that enables the law to
respond to a range of situations in which, for a variety of reasons, one person’s discretion
ought to be controlled” because of the nature of that person’s relationship with another.™
Although the theorly identifies an objectively ascertainable element (discretion), the
triggering element (a circumstance in which, in the view of the judge, a person’s discretion.
ought to be controiled) is subjective and to that extent the theory is analytically unsatislying.
ft tells us nothing about the circumstances in which discretion should be controlled, and
therefore offers no guidance in determining whether a relationship is fiduciary. 1Itis not
sufficient for this purpose to hope, as was suggested in Lefebvre v. Gardiner,™ that "the
court will recognize a fiduciary relationship when it sees one although it may not be able to
say why". As a practical guide DeMott offers little more than a description of ﬁduci'ary
duty (a device for controlling discretion) as a legal tool that should be employed in
relationships in which, from a policy point of view, there ought to be fiduciary constraints.

Other definitions of fiduciary suffer from similar weaknesses. Finn subscribes to

" Supra, n. 20, at p. 6.
M Supra, n. 23, at p. 915. Emphasis added.
7 (1988) 22 B.C.L.R. 294 at 299.
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an “unfairness” ;test. applicable in circumstances where "one party’s decision or action may
bear so directly upon the interests of the other that basic fairness may require that in some
circumstances he should have regard to those interests in addition to his own".™ This

definition is also undermined by its subjective nature. As Sopinka J. noted in Lac

- Minerals,

the presence of conduct that incurs the censure of a court of equity in the context
of a fiduciary duty cannot itself create the duty.™

.l.D. McCamus suggests that a subjective definition of principle serves only to
legitimate the dispensing of "palm-tree justice":
Because of its vague character, the principle would, if taken seriously, confer a
. broad discretion upon judges to do justice in the mdmdual case with a resulting
lack of stability and predictability in legal doctrine.™
Slaght, too, cautions that
[Advocates’ invocations of fiduciary rhetoric] in an attempt to move the court to
do what is "fair" ... often are bold attempts to bypass traditional analysis. They
implore the court to m1pose liability because ‘of the inherent nght and justice of
the pl'umlff’s case.” ,
The' prmmpal deficiency of the subjective approaches is that they fail to mform the involved

parties as to whether a present or contemplated relationship will be considered to be

fiduciary in nature, and from this point of view they are of limited value as a unifying

™ Supra, n. 60, at p. 13. On the other hand, Finn has also recognized the difficulties posed by a test
of this nature (supra, n. 66, at p. 15):

It is one thing to oblige a fiduciary to act honestly in what he believes to be the interests of his
beneficiaries. It is quite another (o attempt to use that formula alone as the criterion on which to
base judicial review.

H Supm. n. 22, at p. 600. See aiso his reference to "the presence of conduct which attracts judicial
sanction” as a false indicator of a fiduciary relationship in Hodgkinson v. Simms, supra, n. 18, at p. 463.

™ J.D. McCamus. "The Recent Expansion of Fiduciary Obligations: Common Themes and Furure
Developments”, (1987) 23 E.T.R. 301, at p. 141,

™ Supra, n. 32, at p. 37.
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Somewhat similar to the fairness theory is Weinrib's "commercial utility” theory
which proposes that, because a éertain amount of trust and confidence is necessary in
commercial relationships, the courts should impose fiduciary relationships to protect those
relationships and maintain the integrity of the marketplace.” As a description of legal
‘policy, this is fine. Without further refinement, however, the theory lacks substance. It
proceeds from the premise that because a certain result is desirable, and because thc‘
imposition of fiduciary duties would achieve.that result, the relations.hips.in question should
be considered to be fiduciary in nzﬁure. As in‘Waters’ "duty of loyaity" dcscriptibn
referred to above, the commercial utility theory seeks to justify the iqubsilion of a fiduciary
. rclationship in terms of the desirability of its policy objectives — the attaiinment of l
economic efficiency. As Shepherd points out, the commercial utility thcor)" substitutes a
commendable ‘_economic policy objective — the ensuring of trust and confidence in
'commercial relations — for a’legal principle that serves to identify which relationships
should entail duties that would ensure thle‘ maintenance of trust and confidence. In this
respect, the commercial utility theory, like other policy-oriented theories, is of little
practical assistance. |

The "reliance” theory of fiduciary relationships holds, in its simplest form, that a
ﬂducia;y relationship should be found wherever one person relies on, or reposes trust and

confidence in, the actions of another, normally to the detriment of the former.™ In a more

7 Weinrib, supra, n. 21, at pp. 15 and 22; Shepherd, supra, n. 20, at p. 78.

78 Lloyd's Bank v. Bundy, supra, n. 43, at p. 341; Oosterhoff and Gillese, supra, n. 63, at p. 53,
citing Zadorozny v. Picken (1991), 4 O.R. (3d) 385 at 392 (Ont. C.A.). Sce also Ross, supra, n. 49,
p. 176, and Ong, supra, n. 66, who describes his thcory as one of "implicit dependency”. Bryant relies
to a certain extent on aboriginal dependence and reliance on the Crown to support his theory of Crown
fiduciary obligation (supra, n. 5, at p. 31), as do Robert Reiter in The Fundamental Principles of Indian
Law, (Edmonton: First Nations Resource Council, 1990) at p. 1, and David P. Owen in "Fiduciary
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claborate formulation, the reliahcc theory is embellished by the addition of a requirement
that the person being relied upon act with knowledge of the reliance.” The reliance theory
is based on the moral. consideration that 2 person who relies upon, and hence is vulnerable
to, the actions of another should not be taken advantage of. While Finn and Shepherd
criticize the reliance theory as being merely descriptiv.e,““ it may be argued that it contains
an element of generalized principle, in that the result is triggered by an objectively

i \
ascertainable factor — reliance — that is especially prevalent in advisory relationships but
that can also be fo_und glcross'a broad spectrum of otherwise dissimilar relationships. The
difﬁculty with the theory, especially in its simplest form, is that it is both unworkably: broad
.and inconsistent with jijrispmdence in other areas of law. Contracts, for example, the
terms of which‘ both pﬁrties necessarily rely upon the other to fulfil, are often breacﬁed on
the basis of economic efficiency. The courts have nevertheless resiste;d awarding equitable
fcstitulio’nary remedies in suqh cases and instead have limited the plaintiffs td compénsatory
damages at common law.*"  Although the reliance theory has had liﬁlited acceptance as a
basis for tort liability in the context of certain advisory‘relationships, the courts have

consistently rejected the contention that reliance on advice should be actionable in every

relationship.® That rejection militates against the imposition of a general liability. in

_Obligalibns' and Aboriginal Peoples: Devolution in Action”, [1994] 3 C.N.L.R. 1 at p. 2.

™ Finn, for example, postulates that reliance can generate a fiduciary relationship if the stronger party
fails to disavow responsibility in a timely fashion (supra, n. 60, at p. 8). See also Ellis, supra, n. 26,
at p. 6.

* Finn, supra, n. 60, at p. 33; Shepherd, supra, n. 20, at p. 57.
# Shepherd, ibid.; at p. 86. '

% For a general description of relationships in which no liability is incurred for reliance on advice,
see A.M. Linden, Canadian Tort Law (Toronto: Butterworths, 1977) at pp. 393-394. See also Welbridge
Holdings Ltd. v. Greater Winnipeg (1970), 22 D.L.R. (3d) 470 (8.C.C.) and Beebe v. Robb (1977), 81
D.L.R. (3d) 349 (B.C.S.C.).
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equity under the guise of fiduciary duty.® Although Finn advocates 1 theory of
“justifiable” reliance, leading to "legitimate” expectations.™ such a theory begs the
question: in order to ascertain what constitutes legal justfﬁcalion or what legitimizes an |
expectation, one must look to further principles embodied in some external theory.
Another theory, the "voluntary assumption” or "undertakiﬁg" theory, states that &
fiduciary relationship is created whenever one person undertakes to act in the interest of
another at the expense of his or her own interest.” While, as an objectively uscertﬁinubld
criterion, the existence of an undertaking has some analytical appeal, the theory has some
apparent shortcomings. DeMott points to the difﬁcullty in identifying 1 dispositive
undertaking in many situations, such as those involving majority shareholders and
prospective pértners, that are accepted as giving rise to fiduciary obligations.™ Although
in circumstances such as thqse in Lac Minerals, fiduciary duties would have been imposed
on the basis of an implicit understanding, as opposed to an express underlz-\king,,“7 it is not
always possible to imply one. Shepherd notes that, in many situations recognized as

fiduciary in nature,

the proposed fiduciary, if asked whether he was intending to act in the best
interests of the other party, at the time that those actions were only contemplated,

8 See La Forest's comments in Canson v. Boughton, ([1991] 3 S.C.R. 534, at p. 581,
® Supra, n. 60, at p. 14. '

¥ DeMott, supra, n. 23, at p. 910; Scott, supra, n. 48, at p. 540; Finn, supra, n. 66, at p. 201;
Sealy, "Some Principles on Fiduciary Obligation”, [1963] Camb. L.J. 119, at p. 122; and Maddaugh,
supra, n. 44, at p. 21, This was also relied on by the Court of Appeal in Hospital Products Lid. v.
U.S. Surgical Corp., [1983] 2 N.S.W.L.R. 157, and is also referred to by Reiter, supra, n. 78, at p. 2.

% DeMott, ibid., at pp. 910-911.

5 The applicable obligation in Lac Minerals was bascd on an industry practice, not an ¢xpress
undertaking (supra, n. 22, at p. 658). See also Shepherd's comments, supra, n. 34, at p. 66, regarding
the theory’s inapplicability to undue influence cases.
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would reply decisively in the negative, if he were willing to tell the truth.®
Where no undertaking can be identified, one is left with only the reliance by the purported
beneficiary that the assumed fiduciary will act in his or her best interests, and the
undertaking theory resolves into the reliance theory discussed above.*

In another sense, the voluntary_assumption theory is too broad. It would impose
ﬁ-_:luciary obligations in any situation in which one person undertakeé_to act exclusively for
the benefit of another. In discussing the role of a professional advisor in Hodgkinson v.
Sinuns, La Forest J. stated that |

there must be something more than a simple undertaking by one party to provide
information and execute orders for the other for a relationship to be enforced as
fiduciary ....* |

N
- What u];pga'r_s‘ to be lacking is some elen_lent of resulting vulnerability, which might serve to
provide iegal justification for exposing the undertaker to legal liabi'li.[),'.*n

Consider the example of an .undertakef "A", an experie;ncgd auction-goef, who
offers to bid on an item at an auction for the less-experienced "B". B accompanies A to the
auction. Just before the item comes up for auction, A is called away for bus'iness reasons
':md he leaves the auction, neglecting his undertaking to B. Althouéh it is obvious to B that

A cannot bid for him as promised, B suffers no disability as a result of A’s failure to live

up to his undertaking because B is still able to bid on the item himself. Can B simply

¥ Supra, n. 34, at p. 67. See also Slaght, supra, n. 32, at p. 39, who notes that

By and large, however, {iduciary law is concerned not with the identification of circumstances
where one party has agreed to do something in the interests of the other but rather with when the
court will decide that one party had an obligation to do so, often in the face of a strident protest
10 the contrary.

¥ Ibid.. at p. 67.
" Supra, n. 18, at p. 410,

% Eor reasons which differ somewhat from those that follow, Ong also refers to a unilateral
undertaking as only "the first hurdle to the existence of a fiduciary relationship” (supra, n. 66, at p. 317}.
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choose not to bid and instead sue A for compensation for any losses incurred or profits
lost? B cannot found his claim in contract law, because he gave no considerration for A's
undertaking. There seems to be no logical reason why he should be able to fall back on an
undertaking theory of fiduciary duty to‘ succeed instead in equity. Among other things. this
would undermine the efficacy of the contract law requirement of consideration,”

What is needed to attract the attention of Equity is a transfer of bowcr or property
to the fiduciary, such as would have happened in the above example if B had given A all of
his money to make the purchase, thereby rendering him incapable of acting in A’s absence.

Such a theory is discussed in the following section on analytically structured theories.

Analytically Structured Theories

A more analyticaily at.tractive theory is the "proprietary theory”, which is
probably the most widely accepted of the ﬁ_duciafy theories,” perhaps on account of its
relative ﬁraightforwardgess. It holds simply that a fiduciary relationship exists wherever
one person llolgis property that is to be used for the benefit of another. Describing lhé
fiduciary réil;ti.onship in terms of property concepts has the attraction of :lppe\aring to reduce

a broad concept to "manageable legal proportions"* and, as Weinrib puts it, "has the

% See, for example, the discussion of unenforceability of charitable subscriptions by S.M. Waddams
in The Law of Contract (Toronto: Canada Law Book Limited, 1977), at pp. 81-82.

 Shepherd, supra, n. 20, at p. 52. Frankel’s theory is also of a proprictary nature (supra, n. 31,
at pp. 827-828). Bartleu also appears to subscribe to the proprietary theory in the context of Indian lands,
as he confesses to a difficulty in rationalizing accountability absent a proprictary intcrest (supra, n. 178,
at p. 308). Waters also subscribes to the propricty view (supra, n. 24, at p. 32):
The fiduciary’s obligations have been defined in a number of ways by the courts and
commentators, but essentially it means the duty to account to another, the person with the right

of enjoyment over the property in question, for all that one does with the property and in the-
office of trustee. , »

% Weinrib, supra, n. 21, at p. 10. The same view was expressed by Finn regarding the descriptive
theory (supra, n. 60, at p. 55}.
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advantage of providing a familiar landmark, of stirring recollection of equity’s primordial
jurisdiction, and of diffusing an aura of technical precision.”** At least one Supreme
Court of Canada justice has opined that a proprietary component is integral to fiduciary
theory.” The predominance of the theory may reflect what Finn refers to as "the primacy
the law has long given to the protection of proprietary interests".”

From an analytical perspective, the attraction of the proprietary theory lies first in
its objectivity, in that it looks to the existence of a relationship the characteristics of which
— the Lolding of property by one for the benefit of another — are objectively ascertainable.
It is also attracti\re in that it ltae predictive value, zts its central element is not limited to
previously identified categori.es of relationship. The proprietary theory appears to be
pdmcul.trly useful in circumstances such as those involving secret commissions, in which anl
agent of the owner of property secretly receives consideration from the purchaser to whom
the property is sold. The proprietary theory would characterize such a secret commission
as the receipt of a gain (equal in val.ue to the commission) from the use or transfer of

property of the beneficiary or as a "diversion of property en route to" the beneficiary,”

which our notions of property ownership dictate should properly accrue to the owner of the

“ Ibid., at p. 10.

b
" As the Honourable Beverly M. McLachlin stated in "The Place of Equity and Equitable Doctrines
in the Contemporary Common Law World: A Canadian Perspective”, in Equity, Fiduciaries and Trusts,
1993, ed. Donovan W.M. Waters (Toronto: Carswell, 1993) p. 37, at p. 42:
Not only must the first party agree to act on behalf of the other, but the arrangement must have
the result of phcmg the propeny of the other in the power of the former.

 Finn, supra. n. 60, at p. 34.

% John D. McCamus, "Remedies for Breach of Fiduciary Duty”, /990 L.5.U.C. Specr'a!f Lectures 57
(Toronto: De Boo, 1991), at p. 73. '



property.*
- The major drawback of the proprietary theory is that, while it does not appear to
. be inconsistent with any accepted fiduciary jufisprudence. it is not broad enough to
~ adequately account for entire range of circumstances accepted as fiduciary in nature.
Proprietary theories run into difficulty in relationships where a ‘propert'y element is difticult

to identify.'® Shepherd explains this shortcoming as follows:

The most universal criticism of the property theory is that it requires many things
which are not in the traditional sense property to be considered as property in
order for the rule to work. Now, the fact that assets do not fit into the traditional
types of property is not of itself a particularly strong argument.... But, under the
property theory, many items which have not in any sense been "acquired” by the
alleged beneficiary must be treated as his property. The best example of this is
in the area of opportunities, where advantages the beneficiary only hopes to gain
must be considered in the fiduciary context as advantages he already owns. """

Shepherd cites as a further example the "inipos;ibility“ cases, in each of whiﬁh
the fiduciary was held liable to the beneficiary for taking advantage of a maturing
‘op};ormnity notwithstzinding_ that, for légal or pfactical reasons, the beneficiary could 1.161
have taken advantage of it'himself.' As he points out, |

it is difficult to understand how a person can have a beneficial interest in &
property, such as a corporate opportunity, that for some external reason he cannot

% On the basis that "receipt of a bribe by a buying agent {rom a vendor causcs the principal to lose
a discount in an amount corresponding to the value of the bribe”: T.G. Youdan, "The Fiduciary Principle:
The Applicability of Proprietary Remedies”, in Equity, Fiduciaries and Trusts, ed. T.G. Youdan (Toronto:
Carswell, 1989), at p. 108.

0 DeMott, supra, n. 23, at p. 912. She refers to the proprictary theory as an "entrusting” theory,
in that property is entrusted to a fiduciary subject to fiduciary constraints. DeMolt points out that such
a theory works best where the fiduciary’s role is that of property holder, the paradigm of which is the

- trust. : ‘

0! Supra, n. 20, at p. 53. Oosterhoff and Gillese describe the same difficulty in ascertaining the
subject matter of a trust, given that "Equity docs not regard a mere expectancy as property” (supra, n. 065,
at p. 184). .

102 Ibid., at p. 54.
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possibly own.'®
A classic cxzimple of this is found in Boardman v. Phipps,'™ in which the defendant was
held liable for the purchéise of shares that could not, by reason of financial constraints, have
been acquired by the trust itself.'%

Finn also considers that caées involving partnership obligations, confidential
information, product goodwill or use of anothef’s name or business connections hmst have a
justification disjunctive from proprietary principles.'® Other such circumstances might
include cases in which the benefit of illegal actions by a fiduciary are accorded to the
beneficiary, such as the awarding to a corporation of profits made by shareholders through
insider trading, notwithstanding that it would have also been illegal for the corporation to
indulge in such activities itself.1” Yéuclan concludes that an attempt to extend a purely
proprietary theory to such circumstances "may lead to such a stretching of the concept of

property that the principle becomes confused and fails to provide useful guidance."'®

0 Shepherd, swpra. n. 34, at p. 64. :\\

™ 11967] 2 A.C. 46 (H.L.).

15 From time to time this paper will make reference to trust law jurisprudence to illustrate arguments
applicable to fiduciary law. Scholars generally agree that rules applicable to dealings with trust property
also apply to fiduciary assets (see Waters, supra, n. 65 at pp. 401 and 404) . This would seem to be
justifiable, in that it is arpuable that the trust is merely a subset of the set comprising all fiduciary
relationships (sec Oosterhoff and Gillese, supra, n. 65, at p. 12; Frankel, supra, n. 31, at p. 804).

6 Supra, n. 60, at p. 37.

9 Weinrib, supra, n. 21, at p. 15, citing Diamond v. Oreamuno (1969), 248 N.E. 2d 910
(N.Y.C.A.) and Schein v. Chasen (1973) 478 F. 2d 817 (2nd Cir.). Another example is Reading v. A4.G.,
[1951] 1 All E.R. 617 (H.L.), in which bribes accepted by an army sergeant to escort smugglers were
awarded to the British government, despite the absence of any entitlement by the army to payment o its
own behalf for such an illegal activity. In Lister v. Stubbs (1911), 44 S.C.R. 543, the court refused to
order restitution of a bribe received by an agent, on the ground that the bribe had never been the property
of the principal. Shepherd supports this view, supra, n. 20, at p. 54. Youdan, on the other hand,
roundly criticizes this case on grounds of authority, policy and principle (supra, n. 99, at p. 98), while
Oosterhoff and Gillese express doubt as to whether it reflects the law in Canada today (supra, n. 65, at
p. 435).

W Supra, n. 99, atp. 104,
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An unadorned proprietary theory is, moreover, less useful than it otherwise might
appear to be in eﬁplaining fiduciary du{y in the Indian/Crown context because of the
conclusion reached by Dickson J. in Guerin that the Indian interest transferred in a
surrender is not a proprietary interest." Aithough this conclusion may be debatable,'"
unless or until the courts arrive at a contrary conclusion a purely proprietary theory will be
insufficient in that context. It is sub;llilted that the sllortcomings inherent in & proprietary
theory of fiduciary duty can, however, be addressed by supplementing the proprietary
theory with a theory of encumbéréd power and discretion. |

Theories generally described as "power and dis’cretion'; theories focus on the
fiduciary’s possession of a power or discretion zlffecting;tlle interests of the beneficiary that
may be exercised to the detriment of the bene'ﬁciary. Weinrib, defines the lidﬁciury
relationship in such terms, referring to it as "a relation in which the Rrincipul"s inlcfests.cun
be affected by, and are therefore dependent dn, the manner in which the ﬁduciitrjﬁf&cs jlu:
discretion which has been deiega;ed to.him“.“'l As Wilsou 1 points out in Frame v.
Smith, "unless such a discretion or povlver is present thpre is no need l"pr' a shpcradc}ed
obligation to restrict the damaging use of the discretion or power"."?

| Wilson J. described such a power and discretion theory in Frame v. Smith: .

Relationships in which a fiduciary obligatioﬁ have [sic] been imposed scem 1o
possess three general characteristics:

{1) The fiduciary has scope for the exercise of some discretion or poWer.

s

(2) The fiduciary can unilaterally exercise that poweror discretion so as to

19 Supra, n. 3, at pp. 339 and 342.
11 See discussion, infra, at p. 46.
" Supra, n. 21, at p. 4, referred to by Dickson in Guerin, supra, n. 3, at p. 340.

"2 Supra, n. 113, at p. 99,
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affect the beneficiary’s legal or practical interests.

(3) The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary
holding the discretion or power.'*

She went on to conclude thﬁt it is the ability to use this discretion against the interests of the
beneficiary that makes it necessary to impose a fiduciary duty.

Two cri‘tic‘i‘sms may be offered of this formulation of the power and discretion
theory. The first is that it is unnecessarily complicated, since the possession of a power
necessarily coml;rises a discretion as to whether to exercise that power.'™ The second is
that the existence of a legal power also necessarily contemplates the existence of a |
corrcspohding liability or ﬁlnérability in the person subject to the power.'" For these
: rcz;sons, once a power is found to exist, additional references to discretion and vulnerability
are superfluous. |

The "unilaterally exercisable” characteristic referred to by Wilson J. would also
“appear o be unnecessary. To the exterit that unilateral is interpreted as meaning capable of
exercise without the consent of the beneficiary, this would seem to be implicit in the
concept of a power, since the existence of a power necessarily connotes the ability to

exercise it independently of the consent of those subject to it.''¢

3 (1987) 42 D.L.R. (4th) 81 (§.C.C.) at p. 99. This passage was also referred to by La Forest J.
~ inK.M.ow H.M., supra, n. 237, at p. 136, by McLachlin J. in Canson v. Boughton, supra, n. 83, at
" p. 543, and in Norberg v. Wynrib, supra, n. 33, at p. 274,

14 As Finn states, “it is the essence of a power that its exercise is not mandatory”, supra, n. 66, at
p. 34. Shepherd criticizes a similarly over-elaborate theory proposed by Wolinsky on this basis as well,
supra, n. 20, at p. 84. Oosterhoff and Gillese also stress the point in their discussion of powers of
appointment, supra, n. 65, at pp. 94-101.

1S See W. N. Hohfeld's analysis of legal powers in "Some Fundamental Legal Conceptions as Applied
in Judicial Reasoning”, (1913) 23 Yale L.J. 16, at pp. 44-54.

1 Robert Flannigan, in "fbiduciary Obligation in the Supreme Court", (1990) 54 Sask. L.R. 45 at
_ p. 62, also considered this criterion to be superfluous, as did La Forest J. in Hodgkinson v. Simms, supra,
o n. 18, atp. 412, ‘
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The third characteristic referred to by Wilson J., that of valnerability of the
beneficiary, has been seized upon by a number of other judges and commentators as a key
element in the fiduciary mosaic.'” As Weinrib points out, however, not all vulnerability
is of relevance. It is important to appreciate that it is only vulnerability that arises out of

’
the relationship, not vulnerability that precedes its establishment, that is germane:
It cannot be the sine qua non of a fiduciary obligation that the parties have
disparate bargaining strength. An agent surely would not be heard to say that he
had no fiduciary duty because his principal was a man of business experience
who had created the agency relation with his eyes open. In contrast to notions of
unconscionability, the fiduciary relation looks to the relative positions ol the

parties that results from the agreement, rather than the relative position that
precedes the agreement.'"®

The same distinction has been pointed out by other authors. In the recent
judgement in Hodgkinson v. Simms La Forest J. emphasizes that vulnerability is not the
hallmark of the fiduciary relationship.'"® Referring to the above quote by Wilson J. in

Frame v. Smith, Gautreau, too, observes:

The first [matter deserving of comment] is the reference to vulnerability: it is not
an element leading to a fiduciary relationship, but rather, it is a churacteristic of
the result of the relationship.... It is nothing more than a description of the
victim’s situation when the fiduciary can affect his lawful interests by exercising
his position of power.!®

McLachlin J. made this distinction in Norberg v. Wynrib, quoting in part from the
following passage by Frankel:
It is important to emphasize that the entrustor’s vulnerability to abuse of powér

does not result from an initial inequality of bargaining power between the
entrustor and the fiduciary.... The relation may expose the entrustor to risk cven

' Sopinka J. in Lac Minerals, supra, n. 22. at p. 599; Finn, supra, n. 60, at p. 9.
8 Supra, n. 21, at p. 6. Emphasis added.

ne Sup'ra. n. 18, at p. 405. Finn, too, rejects vulnerability as the key to ascertaining fiduciary
responsibility (supra, n. 60, at p. 32).

|
12 Supra, n. 54, at p. 5. Sce also Shepherd, supra, n. 34, at p. 69.
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if he is sophisticated, informed, and able to bargain effectively.”” Rather, the
entrustor’s vulnerability stems from the structure and nature of the fiduciary
relationship. The delegated power that enables the fiduciary to benefit the
entrustor also enables him to injure the entrustor'®!

Such a distinction between pre- and post-relationship vulnerability is apparent in
the following passage, cited by Wilson J. in Frame v. Smith, from the Australian High
Court decision in Hospital Products Ltd. v. U.S. Surgical Corp.:

The relationship between the parties is therefore one which gives fiduciary a
special opportunity to exercise the power or discretion to the detriment of that
other person who is accordingly vulnerable to abuce by the fiduciary of the
position.!* ‘ :

! . . ' .
. Shepherd criticizes any unqualified exposition of the power and discretion theory

1

‘on the ground that it lacks logica! limits.'> He therefore qualifies his exposition of the

2
Y -

“power and discretion theury by ‘requiring that the powér in question must have been
bestowed upon the fiduciary on the condition that it Was to be used to further the interests
of the beneficiary.'* Because of the condition attaching to the exercise of the power, i

i
T

Shepherd characterizes this as a theory of "encumbered power".'*

McLachlin J. relies on a similar analysis in Norberg v. Wynrib,.combining the
cohcept of the acceptance of a power with the condition that it be used to benefit another:
the peculiar hallmark of the fiduciary relationship — trust, the trust of a person

with inferior power that another person who has assumed superior power and
responsibility wiil exercise that power for his or her good and only for his or her

'\ Supra, n. 33, at p. 277, quoting from Frankel, supra; n. 31, at p. 810. Emphasis in original.
. p .

12 (1984) 55 A.L.R. 471 at p. 454. i

1 He reasons that a contracting party may choose to breach a contract without being i'equired in
" equity to disgorge any profit that might be earned as a result (supra, n. 20, at p. 86).

133 Ibid.. at p. 96. Also pdstulatecl by Frankel, supra, n. 31, at p. 809. Ellis, supra, n. 26, at p. 22
quotes without citation from a similar definition given by Finn.

' Supra, n. 34, at p. 76.
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-good and in his or her best interests.'*®

Although the Supreme Court’s decision in Hodgkinson v. Simms was couched in

the rhetoric of reliance, the decision in fact turns upon the de facro transfer of decision-
making power in that case from the client respondent to his professional advisor:

It is important, however, to add further precision about the nature of reliance,

particularly as it applies in the advisory context.... As I see it, the reality of the

situation must be looked at to sec if the decision is effectively that of the advisor

. Here, as I see it, the trust and reliance the appellant placed in the respondent

... was such that the respondent’s advice was in substance an exercise of a power
or discretion reposed in him by the appellant.'”

Shepilerd argues that an additional requirement is needed, the requirement that the
recipient of the power in fact use the power, as evidence of the fact of acceptance 6!’ the l-
poﬁer by the would-be fiduciary."”® This embeilishment is unnecessary, however, at least
to a finding that a fiduciary relationship exists, since once the ability to use an encumbered
power exists, the requisite fiduciary relationship has been established. There is no
requirement that an encumbered power actually be used for a fiduciary relationship fo
exist.'”® For example, where a p_rinciple coniracts with an agent to alct in a forthcoming:
real estate transaction, the ﬁduciary'relationship is e_stabliShed at the time the contract is
enééred into, not mierely at the time the agent is ﬁrst called upon to use his powers of

agency. While it may be argued that no breach of fiduciary duty can occur until the

1% Supra, n. 33, at'p. 272.

127 per La Forest I., supra, n. 18, at p. 431. Although dissenting as to,whether the circumstances
indicated a transfer of power, Sopinka and McLachlin JJ. agreed (at p..466) that "the distinguishing
characteristic between advice simpliciter and advice giving rise to a fiduciary duty is the ceding by one
party of effective power to the other”. | Y

128 Sypra, n. 20, at p. 101. Also referred to by La Forest J. in Hodgkinson v. Simms, supra,
* n. 18, at p. 413. ‘ A -

129 Sealy, supra, n. 85, at p. 124. It may, on the other hand, be very important to krow whether
a fiduciary relationship exists, even if the encumbered power has never been used, when
contemplating possible constraints on a future course of action.
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fiduciary is called upon to use his or her powers, the fiduciary relationship nonetheless
antedates the breach. While this point may appear to be somewhat academic, the pqin[ at
which a fiduciary relationship is established in the Crown/Indian context is of some
importance to the analysis of that relationship discussed in the next chapter.

The encumbered power theory satisfies the requirements of analytical validity in
that the presence or absence of a conditional transfer of power is a factor that can be
objectively ascertaiﬁed. In addition, it is sufficiently general to be capable of application to
a broad spectrum of relationships. Moreover, it is submitted that such a theory provides a
reasonable, or at least plausible, rationale for accepted fiduciary case law. The ﬁledry is
.\ ~fhore appropriate than a strictly proprietary theory in providingl a tationale for the

l.-il“llpOSili0ll of fiduciary constraints in situations involving the use of what Finn describes as
‘.:close‘ property analogues”,'™ such as confidential information, goodwill, a name or a
business connection, and for the : impo'lssibility cases“,‘in that one caﬁ readily justify the
~ attribution ofl proﬁt;s_ gained from the use of a pdwer to the party who conferred that
powe'r..m As Shepherd poinfs out, |
| Just as in the case of a manager of prOperlty', who may well have more ability -
than the owner to,get profit out of the property, so the manager of a power may

have more abiliﬁ? to gain the profits, but this would not in any respect reduce the
owner’s right to those profits.'*

An Integrated Theory.

’

Although Shepherd proposes a theory of encumbered p(;wer, he suggests that its

W Supra, n. 60, at p. 34

3 Under the power and discretion theory, any profit obtained through the utilization of the transferred
power would accrue to the benefit of the beneficiary, whether or not the beneficiary was precluded, by
reason of legal incapacity. financial impecuniosity or otherwise, from obtaining the benefit personally.

¥ Supra, n. 34, aLp. 78.
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adoption without further elaboration is problematic, in that a comprehensive fiduciary
theory calls for some property element.'® Sucil a problem may, however, be more
apparent than real. In principle, an encumbered power ﬁleory is broad enough to subsume
within it the proprietary theory discussed earlier; control over property denotes the power to
determine the ultimate use and disposition of the property, and control over the property of
a beneficiary imbues the fiduciary with a power 10 affect the beneficiary’s interests. From
an alternate point'of view, the proprietary theory ézm be looked upon as a subset of the
encumbered powér theory, describing relationships ini \\\\lhiCh the power transferred is a
power to determihe the disposition of propérty, always{jsubject. of course, to the
understanding that the power over tha_t' property is to be used to benefit the bcneﬁcialry.‘-‘“

While, based on the above reasoning, one might be tempted to completely
dissolve the proprietary theory into the encumbered power theory, it is submitted that, given
thel primacy of property concepts in legal reasoning, its total immérsion would hinder,
rather than assist in, the application of fiduciary theory to many of the accepted categorics
of fiduciary relationship. For this reason, it is recommended that for practical purposes any
deﬁnition of fiduciary theory should give some prominence to the proprietary .elelilent."

It is therefore submitted that an analytically valid and Workable theofj of
fiduciary relationships can be achieved by mergihg the concepts ipherent in the traditional .
- proprietary theory with those of the encumbered power theory. A working definition might

be expressed in the following terms:

133 Shepherd, supra, n. 20, at pp. 75-76 and 116.

134 It might be noted-that resolving the disparate notions of fiduciary obligation into the concept of a
conferral or transfer of power, including the transfer of power inherent in the transfer of control over
property, suggests that policy underlying the imposition of the obligation is society’s desire, reflected by
the courts, to contfol abuse of such powers. It is therefore proposed that the essence of the somewhat
vague policy objectives of fiduciary law otherwise described as the ensuring of loyalty, the honouring of
trust and the upholding of reliance is, in effect, an effort to protect against the abuse of power.
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A fiduciary relationship exists whenever a person acquires a power or properiy

subject to the condition that the power will be exercised, or the property used, to

further the interests of another. -

| In one respect, the fiduciary relationship may be perceived as having a dual

mature. It will always feature the transfer of nower for the benefit of another but, where
lhat.power involves control over property, the proprietary aspects of the relationship will
tend to assume precedence, éspecially in respect of the imposition of restitutionary
remedies.

It is submitted that the theory proinosed above, incorporating both power and.
proprietary elements, presents a single analytical model that is consistent with accepted
ﬁduciar_y jurisprudence, and cabable of general prospective apblic;ition. For thé pui’poses of
the t_:xposition that follows, this model will be referred to as the "conditional transfer” |

theory of the fiduciary relationship. -

N

CHAPTER III
THE CROWN/INDIAN FIDUCIARY RELATIONSHIP

How ;vlell does reasoning behind the Crown/Indian fiduciary reIaFionship, first
propoullded rin .Guerin. accord with the conditional transfer theory described above? This
‘question could bg answered to a large extent without refergnce to the particular facts of

Guerin, by simply applying the principle 6f transfer of éncumbered pOWeEr or property t6
the reldtions'liip existing betweén a band and the Crown in the context of any surrender, and
this might in&eed be a worthwhile cxercise in of itself.. Howeyer, because the objective of
this paper is also to examine the potential for, and implications of, conflict of interest on
“the part of the Crown in its capacity as fidvciary, it is important to look to fhe specifics of

the Crown’s relationship with Indian bands in carrying out surrenders of reserve lands, and
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for this purpose the details of Guerin are instructive. A brief examination of the facts or
the relationship in Guerin will therefore follow. preparatory to an analysis of the application
of the conditional transfer theory to timt relationship. | Befofe doing so, however, as both
the Grerin and Apsassin cases involve surrenders of Indian land, a brief description of the

surrender process provided in the Indian Act will help to put the t «its 'of those cases in

~ perspective.

The Nature of the Surrender Requirement

The provisions of the Indian Act relating to surrenders' are the foundation of
the protective scheme envisaged by that Act. As Dickson J. noted in Guerin,

The purpose of this surrender requirement is clearly to interpose the Crown
between the\Indlans and prospective purchasers or lessees of their land, so as lo
prevent the Indlans frcm bemg exploited. '

Section 37 of the Act provides a blanket prohibition against the alienation of
Indian reserve lands by any means other than those provided under the Apt. Section 38
aliows a band to surrender any right or interest in reserve land, subject to the rcquircn’wnt‘s;
set out in s. 39, that the ;urrender must be ” |
(a) made to the Crowﬁ,
(b) effected in'the presence of an Indian Affairs official,

(c) assented to by a majority of the electors of the band at a general or special

meeting of the band or by refefendum, and

138 Sectlons 37 to 39 of the Indian Act applied in Guerin (R.S.C. 1952, c. 149) are sct out in
Appendix A. The R.S.C. 1985 counterparts to those sections are also sct out there, as weil as the text
of the-other provisions in the present Indian Act that provide for the alicnation of reserve lands: ss. 18(2),
28(2), 35 and 58(1) and (3). Additional provisions relating to alicnation of Indian interests are found in |
the Indian Timber Regulations, C.R.C., c. 961 and the Indian Mining Regulations, C.R.C., c. 450, which
are made under s. 57 of the Act.

1% Supra, n. 3, at p. 340.



-38 -
(d) accepted by the Govertior in Council.
The essential elements of these provisibns are the same today as they were at the times of

the surrenders in Guerin and Apsassin.

The Background to Guerin v. The Queen

It has been noted that, in any case involving fiduciary obligations, the facts
relatAing to the relationship of the parties and the actions of the fiduciary are of particular
importance.'” An examination of the facts giving rise to the findings in Guerin will

therefore assist in understanding the C‘rownllndian relationship.

The Guerin case involved a surrender by the Musqueam banﬁ of certain Indian
reserve lands'* located within the limits of the City of Vancouver. The land in question
was recognized at that time as "the n{ost potenti:illy valuable 460 acres in metfopolifén
\.ﬁlncou'ver“.'j9 The Shaughnessy Heights Golf Club was among a nﬁmbei- of parties who
had expressed an interest in developing the property.

In 1957, the gblf club wfote to Indian Affairs'*® proposing to lease 160'a§res of
Musqueam land |

(a) for a :ls-year term, with options for up to four successive 15-year terms;

(b) at an annual rent of $25,000, subject to a maximum increase of 15% for each .

19 From Re Coomber, [1911] | Ch. 723 (C.A.) at 729: "There is no class of case in which one ought
more carcfully to bear in mind the facts of the case ... than cases which relate to fiduciary and
confidential relations”. In Geffen v. Goodman (1991), 81 D,L.R. (4th) 211 (S.C.C.} at p. 230, Wilson
1. also referred to the necessity in fiduciary cases of conducting "a meticulous examination of the facts”,
an observation cchoed by La Forest 1. in Hodgkinson v. Simms, supra, n. 18, at p. 413,

¥ In Musqueam L.R. No, 2.
™ Supra, n. 3, at p. 327, and n. 12, at pp. 389-90..

"0 The present Department of Indian Affairs and Northern Development has had a number of different
appellations in the years since it was formed. For the sake of consistency, it will hereinafter be referred
10 as "Indian Affairs". ‘



renewal: and

{c) with thé reéervation to the golf club of a right to remove any improvements on

termination of the lease.

Evidence established that an officer of the Vancouver office of Indian Affairs. a
Mr. Anfield, cbnveyed the golf club’s proposal to the band c;ouncil only in the mosl. genemi
of terms and that the band council was not informed that there might be other interested
developers.

In the course of preparing documentation for the required surrender, Indian
Affairs headquarters in Ottawa questioned the adéquacy of the prbposed $25,000 rent. It
was suggested that Anfield obtai'n an opinion from an appraiser who had previoﬁsiy
appraised the land for unrelated purposes."”  The earlier appraisal had recomumended a
6% rate of return, which would have netted an annual rent of $53,0.00.”2 Onthe |
somewhat misleading facts given to him by Anfield, however, ™ the appraiser i-lppII‘{.)Vﬁd a,
3% rate of return."" He later testified that he would not have approved of the 15% H
limitation on rental increases proposed by the golf club‘aud that, had he known of the
club’s right to remove improvements, he would have recommended a substantially higher
Crent.' | |

At a subsequent band council meeting, attended by Anfield and representatives of

14! The earlier appraisal was done for lhc Velcmn s Land Act Administration, the n;,t.ncy -which was
at that time in the course of disposing of the surrendered lands that arc now in issue in the Apsassm casc.

12 Supra, n. 12, at p. 396. Based on an approximate fand value of 5890 000.

143 Anfield had not advised Howell that rent increases would be Ilmucd to 15% or that the golf club
would have the right to remove improvements.

144 Supra, n. 12, at p. 400.

S Ibid., at p. 400. At tria}, Collier J. found that Anficld overstated to the band the cxtent of
Howell's approval.
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the golf club, the band requested that the rent be set at $44,000. In the course of ensuing
discussions, and possibly at the suggestion of Anfield, the band council agreed to a reduced
rent of $29.000. This rental amount was based on their mistaken belief that the initial term
of the lease would be 10 years, that subsequent terms would each be of a duration of 5
years and that there would be no limitation on subsequent rental increases, 46 Collier J.
' found that it was on the basis of this misinformation that the band subsequently surrendered
the lands to the Crown "forever in trust to lease the same to such person or persons, and
| upon such tenﬁs as the Government of Canada may deem most conducive to our wélf#re
and that of our people”.'¥

Following the surrender, Indian Affairs pfepared the lgase to the golf club. At
that time, two additional terms fhvoufaple to the golf club'*® were added to the lease

\

without notice to, or thé consent of, the band' council.

The band councillors were dismayed to subsequently learh that the lease prepared
by Indian Affairs was on subsfanﬁally the same terms as had been originally proposed by
the goif club."® Although the band council formally objected to some of these terms,
they were informed that they were "stuck with" them.”"l The lease was signed,

unchanged, by Indian Affairs some two weeks later.

He Supra, n. 3, at p 329. The agreement was also given without knowledge of the golf club’s right
to remove improvements {(supra, n. 12, at p. 389).

1w Supra, n. 12, at p. 407.

W8 The additional terms provided that rent renewals would be calculated on an unimproved basis for
usc only as a golf club (precluding calculation on a highest and best use basis) and that at the end of every
rencwal period, the golf club, but not the Crown, could terminate the lease on six months’ notice (ibid.,
at p. 407). Collier J.'s criticism of the addition of the latter term seems somewhat odd, since it would
seem to be necessarily implied that an option to renew includes a right to elect not to renew. |

1 Set out, supra. p. ‘38.

"0 The council objected particularly to the 15-year renewal periods (supra, n. 12, at p. 412).
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Based on the evidence set out above, Collier J. conciuded that the band would not
have assented to the surrender on the terms of the lease ultimately entered into.'*' He
also found as fact that, despite repeated requests, the band was not give-h a copy of the lease
umil March of 1970, some 12 years later.? It was apparently the policy of Indian |
Affairs at the time not to provide bands with copies of such documents.'>

The plaintiffs’ argument at trial was that the Crown held the sﬁrrendéred laﬁds in‘
trust, and that in leasing the lands on unfavourable terms it had breached that trust. The
Crown in turn argued that, if there was a trust, it was a legally unenforceable "political
trust"'® or, alternatively, that if a trust equivalent to '1 private law trust exisfed, it was
confined to the terms of the surrender document, which permitted the Crown té lease the .
land "to anyone, for any purpose, and upon any terms which the government deemcd most
conducive to the welfare of the Band".'”® Collier J. rejected the Crown’s argumems,‘and

found the Crown to be in breach of trust. He assessed damages at $10 miilion.

The Federal Court of Appeal was unconvinced by the plaintiffs’ trust arguments.

Le Dain J. concluded that s. 18(1) of the Indian ‘Act was insufficient to create a trust in the
! !

)

private law sense'*® (referred to by Le Dain J. and hereinafter as a "true irust") or, if it

was, that the trust was confined to'the conditions contained in the surrender document,

1St Jpid., at pp. 413 and 418. .
152 Ibid:, at p. 419, '

R

'3 Supra, n. 3, at p. 345, and n. 12, at p, 419.

" 15 This reflected earlier dicta of the Supreme Court of Canada in St. Ann's Shooting and Fishing Club
v. The King, [1950] S.C.R. 211 at p. 219 as to the "accepted. view" that Indian people were "in cf fect,

wards of the state whose care and welfarc arc a political trust of the highest obligation™.
! o,

155 Supra, n. 12 at p. 417.
158 Supra, n. 13, at p. 469.
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which made no mention of the terms contemplated by the band members.'”” On thiis

basis, the Court of Appeal aliowed the appeal.

The Supreme Court'’s Analysis in Guerin

Although not technically a majority opinion,'*® most commentators have treated
the judgment delivered by Dickson J. as the operative judgment in the Guerin case.’ In
holding the Crown liable, Dickson J. disagreed with the findings of the Court of Appeal
without adopting the trial court’s reasoning that the Crown’s obligations stemmed from a
true trust. Instead, he set forth the basis of the Crown’s obligation as follows:

In my view, the nature of Indian title and the framework of the statutory scheme
established for disposing of Indian land places upon the Crown an equitable
obligation, enforceable by the courts, to deal with the land for the benefit of the

Indians. This obligation does not amount to a trust in the private law sense. It is
rather a fiduciary duty.'®

in reaching his conclusions regarding fiduciary duty, Dickson J. took care to
point out that the "political trust" casés;"" which were relied on m the judgment of thé
Court of Appezﬁ and which negatived certain legz;l obligations on the paft of the Crown, did
not preclude the existenc;: of a fiduciary duty in the c'ontext of the"CrO\‘NnIIndia-m |
relationship: | | |

a

As the "political trust” cases indicate, the Crown is not normally viewed as a.

"t

7 Ibid., at p. 455.

1o meg to the death ot‘ Clucl‘ Justice Laskin, lhe Supreme Court’ § decxslon was rendered by the
cight rcmammg justices, who, although agreemg on the disposition of the appeat, differed in their reasons.
The reasons of Dickson J. were concurred in by three justices and those of Wllson J by two olhers,
Estey J. delivered scparate reasons. : : -

1* See for ctample the comments of Addy J in Apsassin, [1988] 3 F.C. 20 at 45.
W Supra, n. 3. at p. 334,

It Kinloch v. Secreran' of State for India in Council (188") 7 App Cas. 619; Hereford R. Co. v.
The Queen (1894), 24 S.C.R. I; an_d Tito v. Waddell (No. 2}, supra, n. 66.
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fiduciary in the exercise of its legislative or administrative function. The mere
fact, however, that it is the Crown which is obligated to act on the Indians’ behalf

does not of itself remove the Crown's obligation from the scope of the fiduciary
principle.'®

Dickson J. founded the Crown’s fiduciary duty on twin piliars: the nature of
Indian title and the statutory scheme of the /ndian Act. He reiterates this dual basis for the

fiduciary relationship a number of times throughout his reasons:

The fact that Indian bands have a certain interest in lands does not, however, in
itself give rise to a fiduciary relationship between the Indians and the Crown.
The conclusion that the Crown is a fiduciary depends upon the further proposition
that the Indian interest in the land is inalienable except upon surrender to the

Crown.'®®

The surrender requirement, and the responmblhty it entails, are the source of a
distinct fiduciary obligation owed by the Crown to the Indians. 164

Parliament has conferred upon the Crown a discretion to decide for itself where
the Indians’ best interests really lie.... This discretion on the part of the Crown
.. has the effect of transforming the Crown’s obligation into a fiduciary one.'®

. the nature of Indian title coupled with the discretion vested in the Crown are’
sufﬁcnent to give rise to a fiduciary obligation ..."*

The above comments clearly mdlcate that chgcsonJ cons:dered th.u two distinct
elements combine to create the Crown’s fiduciary duty:
1) the Indians’ unique interest in their lands, or Inﬁian title; and
2)  the fré;ﬂ"éwork of the Indian‘ IA‘r.'t; in particular its requirement that the'Crown be

" interposed between the Indians and third parties in any transactions involving

P S

12 Supra, n.'3, at P- 341 ’

183 Ibid., at p. 334. Empha51s added. -
16 Ibid.

185 Ibid., at p. 340,

1 Jbid., at p. 342. Emphasis added.



their lands.'®

The Statutory Source of the Crown’s Fiduciary Obligation

In analysing the statutory source of the fiduciary duty, Dickson J. focused
primarily on s. 18(1) and ss. 37 to 41'®® of the /ndian Act. He traced the surrender
requirements embodied in ss. 37 to 41 of the Act to their roots in the Royal Proclamation of
1763" and concluded that "the purpose of this surrender requirement is clearly to
interpose the Crown between the Indians and prospective purchasers or lessees of their
land, so as to prevent the Indians from being exploited. 7

chkson J. then examined s. 18(1) of the Act, which provides as follows

18. (1) Sub_]ect to this Act, reserves are held by Her Majesty for the use and

benefit of the respective bands for which they were set apart; and subject to this
Act and to the terms of any treaty or surrender, the Governor in Council may
determine whether any purpose for which lands in a reserve are used or are to be
used is for the use and benefit of the band. -
From his examination of legal history he concluded that the effect of s. 18(1) was to
confirm in the Indian Act the "historic responsibility which the Crown has undertaken, to

act on behalf of Indians so as to protect their interests-in transactions with third parties" and

that the discretion conferred on the Crown by s. 18(1) converted what might otherwise be

’ t
™7 See also Paul Emond, "Guerin v. The Queen” (1986), 20 E.T.R. 61, at p.'67.,
** For text of these provisions, see Appcnd:x A. o

™ R.S.C. 1985, App. II, No. 1. Among other things, the Royal Praclamanon of 1763 prowded the
first formal requirement for the interpositioning of the Crown in Indian land purchases wlthm thc then
scitled colonies. The relevant portion reads as follows:

And whereas great Frauds and Abuses have been committed in the purchnsmg of the Lands of the Indians

. We do ... strictly enjoin ... that no private Person do presume to make any Purchase from the said
ludnm of any Lands ... [except that) the same shall be purchased only for. Us, in our Name, at some
publik Meeting or Asscmbly of the said Indians to be held for that Purpose by the Govemnor or
Commander in Chief of Our Colonies .. !

’

" Supra. n. 3. at p. 340,
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an unenforceable political obligation into a fiduciary one.'!

Dickson J."s explanation of the source of the Crown’s fiduciary duty in Guerin
accords with the conditional transfer theory set out above. The Iudian Acr requirement that
a band wishing to alienate its reserve lands must first transfer its interest in thosc.lunds o
the Crown and'al_low the Crown to act as an intermediary in the transaction. together with
the broad discretion accorded the Crown by s. 18(1) of that Act in so acting, clearly effect
a transfer of power from the band to the Crown. In addition, the s. 18(1) declaration that
"reserves are held by Her Majesty for the use and benefit of the respective bands l‘uf which
they .were set apart” was interpreted by the Court as encumbering the discretion accorded
* under that subsection with the requirement that it be exercised for the benelit of the band.
In combination, these factors clearly characterize a surrender of reserve land under the
Indian Act as.a transfer of encumbered power consistent with the conditionai transter theory

discussed above.'”
If the conditional transfer of power provided for in the Indian Act is suflicient to
support a Crown fiduciary obligation on its own, however, what is one to make of Dickson

J.’s emphasis on the "Indian interest” element in explaining that obligation?

T'ie Indian Interest as a Source of the Crown’s Obligation

In his reasons, Dickson J. embarked upon a comprehensive survey of the history

of Indian/Crown relations from the rule of discovery'™ and the Royal Proclamation of

™ Ibid., at p. 340.

’

2 This also accord with the approach taken by the U.S. Supreme Court in Nevada v. United States
(1983), 103 S. Ct. 2906 at p. 2924, which characterized the relationship between the govcmmcnl and
Indian tribes as being in many, if not all, respects onc of trustce and beneficiary in private law.

' By the mile of discovery, eloquently described by Marshall C.J. in Johnson v. M'Iniosh (18'ﬁ3),
8 Wheaton 543; 21 U.S. 240, each European nation tacitly agreed to give to the discoverer a monopoly
over all dealings with the natives occupying the newly "discovered” lands. This monopoly extended not



- 46 -

1763 through to the present day. On reflection, he conciuded that the Indians’ ilnterest in
their lands was a sui 'generis legal interest, arising independently of the‘legislative and
executive branches of government.'™ The fact that he gave no explanation of the leg\al
attributes of this uniqq_e interest, however, left something of a black hole in the expanse of
native law, a mysgerious object of irresistible attraction to native law theorists and
praclitioners alii{é. |

Although Dickson J. deséribes the Indians’ interest in their lands in proprietary
terms, in arguing against the existence of a true trust, he specifically negatives the existence

of any property component to the post-surrender Indian interest:

Indians have a legal right to occupy and possess certain lands, the ultimate title to
which is in the Crown. ... their interest does not, strictly speaking, amount to
beneficial ownership'™

As the Smith decision'” makes clear, upon unconditional surrender the Indians’ right -
in the land disappears. No property interest is transferred which could constitute the
trust res.'”’

~~This characterization of the Indian interest as a non-proprietary interest has been

the subject of much academic criticism.'™ Even if one accepts the finding in Smizh that ~

only to trading (for furs, eic.), but also to the purchase of land. While the rule of discovery
acknowledged in the native inhabitants a legal right to possession of the discovered lands (albeit a right
inferior to the radical title accorded to the discovering sovereign), under the monopoly created by the rule
those lands could be sold only to the discovering sovereign. Thus, while the rule of discovery did not
purport to directly govern the natives themselves, by creating what was in effect a cartel or exclusive
dealing arrangement, it succeeded to a large extent in achieving the same end.

'™ Supra, n. 3, at p. 341.

15 Ibid., at p. 339.

'™ Gilbers Smith v. The Queen, [1983] 1 8.C.R. 554, 147 D.L.R. (3d) 237.
" Supra, n. 3, at p. 342.

17 John' Hurlcy "The Crown's Fiduciary Duty and Indian Title: Guerin v. The Queen (1985), 30
McGill L.J. 559, at p. 582: Richard Bartlett, "The Fiduciary Obligation of the Crown to Indians”, (1985}
52 Sask. L. Rev. 301, at p. 319; Johnston, supra, n. 7, at p. 316; Reynolds and Harvey, supra, n. 4, at
p. 25: and Emond. supra, n. 167, at p. 86.
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the Indian interest disappears when it is unconditionally surrendered to the Crown, the
surrender in Guerin was not an unconditional, but rather a conditional, surrender. And, as

Johnston points out, the courts have always upheld an Indian reversionary interest in
conditional surrenders.'™ ' AN

. AN
It is somewhat odd that Dickson J. would $tate his "non-proprietary” proposition

so categorically, since prevailing legal notions of property’ {he "sticks in a bundle" model)

do not rule out a characterization of the Indian interest as.a distinct proprietarj interest, '
Moreover, as Qosterhoff and Gillese point out, all pi‘operty, including equitable and legal
interests in realty and personalty, is capable of forming the'subjectananer of a lnnSg.““
Waters, too, questions whether Dickéon J. was pérhaps too quick to set aside the true trust

model:

Ironically enough the trust concept was perhaps unnecessarily put aside in
Guerin. The Chief Justice ruled it out, it will be recalled, because the Indian -
interest in their lands disappears in a surrender and Wilson J. would have none of
it prior to surrender because the Indians do not have a fee interest. But a
personal interest, less than an equitable estate, is an acceptable beneficial interest
for the purposes of a trust. In Moore v. Royal Trust Co.,'" a mere personal
licence to live in a particular house was accepted by the Supreme Court of
Canada as a valid beneficial interest.... In my view it matters not whether this
interest.takes, \the form of a personal, usufructuary right or is best described
simply as a beneficial interest.'®

Dickson J.’s statement that the Indian interest "does not, strictly speakirlg am.ou'nl”
i i !

- S egs . . F 7
to beneficial ownership”, if interpreted to mean that those interests fall outsnde'lhé:cifegory

1" Supra, n. 7, at p. 316.

Rl

'8 Tp:e British Columbia Court of Appeal in Canson v. Bougman. 61 D.L.R. (4th) 732, at p 736,

_ in fact characterized Guerin as involving fiduciary control over a beneficiary’s property, a fact referred
to without comment by McLachlin 1. in the Supreme Court of Canada’s decision in that casc (supra,

n. 83, at p. 569). . ‘ , )

18 Supra, n. 65, at p. 123. . ' \
18 [1956] S.C.R. 880. ‘
'3 Supra, n. 6, at p. 423.
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of beneficial or legal interests in realty or personalty, raises the question as to whether:\if .
should be called an "interest” at ali. Charac.terizing the Indian interest as neither legal:‘né::
beneficial hinders any attempt to define it as a meaningful legal interest. |
Dickson J.’s sole indication of what he determined to be the nature of In&ian
interest is contained in the following passage:
" The nature of the Indians’ interest is therefore best characterized by its general
inalienability, coupled with the fact that the Crown is under an obligation to deal
with the land on the Indians’ behalf when the interest is surrendered. Any

description of Indian titic which goes beyond these two features is both
unnecessary and potentially misleading.'®

Unfortunately, this Delphic description tells us little more about the nature of the Indian
interest than that it is inalienable.’® The fact that when it is surrendered to the Crown a
ﬁducia‘ry obligation takes hold tells us nothing about the interest per se 136

. If the Indian interest’s inalienability is ascribable to the proscriptive framework of
the Indian Act, then its presence in Dickson’s fiduciary eqﬁatiqn would appear to .be |
redundant. lf on the other hand, the attribute of inalienability is characterized as belng

mherent 1w tlus raises more questlons ‘than it answers. Would this mean that even if the

W Sypra, n. 3, at p. 339., . ‘ :
s Sec also Reynolds and Harvey, supra, n, 4, at p. 33.

% See ilso Emond, supra, n. 167, at p. 83. One can at best speculate that Dickson J."s purpose in
particularizing the Indian interest may have been to mark a clear departure from the line of earlier cases,
commencing with the decision of the Privy Council in St. Catherine's Milling & Lumber Co. v. The
Queeri (1888), 14 App. Cas. 46 (P.C.), which had held, in his view incorrectly, that the Indian interest
in reserve lands was a mere personal and usufructuary right (supra, n. 3, at p. 339). One might further
speculate that the Court was leaving open its options to further define the nature of the Indian interest at
its leisure, perhaps at a time when a greater consensus among the Justices of the Court could be reached
(see also Richard Bartlett, "You Can’t Trust the Crown: the Fiduciary Cbligations of the Crown to Indians
- Guerin v. The Quecn - (1984/85) 49 Sask. L R. 367 at p. 370).

157 As argued by Rm.r, for example, who maintains that "aboriginal title implies most of the
‘rattributes of a fee s:mplc with the exception of free alienation” (supra. n. 78, at p. 21 of Appendix).
Others have suggested that the Indian interest is strictly a personal right which is for that reason not
unilaterally transferable to a third party (see, for example, Emond, supra, n. 167, at p. 66). Dickson J.,
. however, insisted in Guerin that the nawre of the Indian interest is not exhausted by the concept of *
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Indian Act were to be repealed reserve lands would continue to be inalienable? If so, what
implications would this have for self-government legislation that purports to replace the
Indian Act and allow such alienation?
In the end result, Dickson J.’s attempt to avoid misleading has created a great
deal of uncertainty.'® Although numerous couﬂs since Guerin have referred to the sui
generis nature of the Indian interest, none has offered any clue as <to what this means or

N

why the interest is unique. As . Binnie notes,

The [sui generis) description, first coined in Guerin, has been repeated in
subsequent cases as if repetition will nmiake it into a definition as opposed to an
adamant refusal to essay a definition.'®

What, then, does all of this tell us about how the nature of the Indian interest
contributes to the Crown/Indian fiduciary relationship? If the Indian interest is a legal
proprietary interest'™® or at least, as Wilson J. proposes, a beneficial imerest,"‘" this
- would justify finding a ﬁduciary' relationship on the basis of the proprietary eleﬁlem of the
condltxonal transfer theory proposed above. If, however, Dickson J.’s enigmalic .
charactenzatlon of the Indian interest as non—proprletqry continues to found l'umre curial

analysis, this would preclude justification of the Crown/Indian fiduciary rclatlonshlp on

a personal or usufructuary right {(supra, n. 3, at p. 339).

188 It has led some to speculate that the Crown/Indian fiduciary relationship is a component of |
Indian title itself (Hurley, supra, n. 178, at p. 584; Reynolds and Harvey, supra, n. 4, at p. 30) or
that the Indian interest includes the surrender requirement itsclf (Bryant, supra, n. 5, at p. 27).
Emond, however, maintains: that "there is nothing about cither aspect of aboriginal or Indian title lhal
necessarily gives rise to a fiduciary- or trust relationship” (supra, n. 167, at p. 67).

189 W I.C. Binnie, "The Sparrow Doctrine: Beginning of the End or End of the Beginning?",
(1991) 15 Queen’s L.J. 217 at p. 221. '

1% A position argued by Emond, among others, supra, n. 167, at p. 85.

! Supra, n. 3, at p. 356-357.
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proprietary grounds.'” Unless the Indian interest can be eventually incorporated by the
courts into prevailing theories of property law, one would have to further question whether
any basis can be demonstrated for its role as one of Dickson J.’s dual pillars of the
Crown/Indian fiduciary relationship. |

For our purposes, fortunately, it is not necessary to definitively resolve the issue
of the nature of the Indian interest. As was noted in the preceding chapter, a proprietary -
interest is not an essential ingredient to every ﬁ.duciary relationship. The statutory
framewuork of the Indian Act confers on ﬂ1e Crown an encumbered discretionary power,
which, it is submitted, is sufficient o create a fiduciary relationship even in the absence oi;
“an Indian prbprieiary interest. For the purposes of analysing the fiduciary nature of the -
C(O\Vﬂ/ll1diil|1 rélhtionship, the concept of a conditional transfer of power provides a
completely mustactory descrlpnon of the fiduciary nature of the relanonslup

Before tummg to a consideration of fiduciary theory and fiduciary obhgatxons in
the context of lhe Apsassin case, | believe it is advisable to comment on the fiduciary dicta
found in R. v. Sparrow, a casé decided subsequent to Gue;'iu and one w'hich has l;éen

argued to support a broader interpretation of the fiduciary principle.'®

A
-1

The Effect of R. v. Sparrow

. Inits 1990 decision in R. v. Sparrow' the Supreme Court of Canada gave

1 ) . . . Il

192 See also Emond supra. n. 167, atp. 67. ¢

' Binnie, supra. n. 189, at pp. 219 and 225; Bryant, supra, n. 5, at p. 37: Owen, =supra, n. 78, at
p. 14; see also arpument of plmnuffs inA.G. Quebec v. Canada (National Energy Board) {1994), 112
D.L.R. (4th) 129 (8.C.C.), at p: 147.

1 Supra. n. 9.

:
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practical application to the constlitutional profectionl of aboriginal rigln;."’-‘ From the point
of view of fiduciary law, however, the Court’s use of fiduciary ;er111iﬁoldg)' .1.11 that decision
was unfortunate, in that it arguably obscured the basis for the application of the fiduciary
concepis the Court had outlined in Guerin.

The Sparrow case dealt with an alleged violation by a member of the Musqueam
band' of the terms of a food fishing licence. The licence limited the accused to fishing
for food for personal use and limited the type of gear that could be used. Al issue was
whether Parliament’s power to regulate fishing was limited by s. 35(1) of the Constitution
Act, 1982, which "recognized and affirmed" existing aboriginal and treaty rights."”

In reaching its conclusion that Parliament’s regulaiory powers were
constitﬁtionally constrained. the Court"’z8 made :1\nﬁmber"oflcommems relating Lo 'ﬁdlllcim-y |
obligations. After citing a pﬁssage in R. v. Taylor and Wr'uiams referring to "the honour ul‘l
the Crown",'” the Courlt made the following observaﬁon: : |

In our opinion, Guerin, together with R. v. Taylor and Williams, ground a

general guiding principle for s. 35(1). That is, the government has the

responsibility to act in a fiduciary capacity with respect to aboriginal peoples.

The relationship between the government and aboriginals is trust-like, rather than,
" adversarial ...*® : .

r

9% In "Understanding the Sparrow Decision”, (1991) 16 Queen’s L.J. 377 at p. 378, Thomas Isaac
states that as a result of Sparrow, "*existing aboriginal and treaty rights” mean something in concrete
terms”. ' o ' :

1% The successful plaintff in Guerin,

97 There would also appear to have been an arguable issue of unauthorized subdelegation of
legislative power, since s. 12(1).of the British Columbia Fishery (General) Regulations subdclegates to
officials the power to prescribe, in the terms of licences, a varicty of normative standards, including the
net length standard at issue in Sparrow, without apparent authority.

et
SR

A%he decision was delivered by Chief Justice Dickson and Mr. Justice La Forc;iL
-1 (1981) 34 O.R. (2d) 360 (Ont. C.A.) at 367.
M Supra, n. 9, at p. 408. Emphasis added.
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In the circumstances of Sparrow, the above statement has the potential to paint a
confusing picture of the Crown’s fiduciary obligations and one that is difficult to reconcile
with the Cour;’s dicta in Guerin. Although the Court’s statement that the government has
the responsibility to act in a fiduciary éapacily with respect to aboriginal peoples is
somewhat vague, it seems clear that the Court was not attempting to characterize coﬁstraints
on federal legislative powers as ﬂduﬁiary constraiﬁts per se. That the Court views the
Crown’s s. 35 obligations as separate and distinct from its ﬁduciary obligations identified in
Guerin is in keeping with Dickson J.’s expréss rejection of the application of ﬁduciary
p.r'incihlcs to the Crown’s iégisla‘tilvé function:

As the "political trust” cases indicate, the Crown is not normally viewed as a
fiduciary in the exercise of its legislative or administrative function.**

To contend otherwise, moreover, would be to disregard a key element embodied

in the Guerin decision. Guerin makes it clear that the Crown/Indian fiduciary relationship

ariscs‘ because the Indian Act requi?‘es thaf the Crown be interposed between an Indian band
and a third party purchaser of reserve land. Th_e conditional transfer of po'wer to the
Crown under these circumstances justifies characterizing the relz;;tionship as analogou§ 10 a
privzlg\é lalw__._l_“,-.duci‘ary relationship and applying private law fiduciary duties accordiﬁgly. To
maintain that the Crown is always. standing in a fiduciary relationship to aboriginal peoples
— Le., even in circumstances in I\'vhich this element is lacking — is inconsistent with the

The real issue in Sparrow was the scope of s. 35 of the Constinition Act, 1982

and not the scope of the Crown’s fiduciary duties, Although it noted the finding in Guerin

"™ Supra. n. 3. at p. 341.

ot
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that the Crown owed a fiduciary obligation with respect to surrendered Indian fands,*

the Court did not in any way attempt to further define the scope of that obligation or to give
content to it; it seems instead to have been I(:omem to rely on the minim.al. definition of the

fiduciary obligation presented in Guerin.

In its approach in Sparrow, the Court does. however, recogni'ze'lhm ‘lhc'Crrown‘s*
fiduciary relationship with Indian peoples in one coniext (the surrender of Indian lands) can
have a bearing on the interpretation to be givenio a conslitutional. provision _gchrning that
relationship in a different and perlnps broader context. This is reflected in its conclusion

that the Crown’s regulatory powers are constltunonally limited by the words of s 35([)

‘There is no explicit language in the provmon that authorizes this court or any
court.to assess the legitimacy of 'any government legislation that restricts
dbongmal rights. Yet, we find that the words "recognition and affirmation”
incorporate the fiduciary rel'monshlp referred to earlier and so import some
restraint on the exercise of sovereign power. ... federal power must be
reconciled with federal duty and the best way to achieve that reconciliation is to
demand the justification of any government regulation that mfrmbes upon or’
denies aboriginal rights. - Such scrutiny is in keeping with . . the concept of
holding the Crown to a high standard of honourable dealmg wuh respect to llu.
aboriginal peoples of Canada as suggested by Guerin v. The Queen. 203 '

The most plausible interpretation of the Cdurt"s statement_llml the expression
recognu.ed and affirmed "mcorporates the fiduciary relationship" into s. 35 would therclore
appear to be that the Cf)urt is relying on the fiduciary relationship identified in Guerin as
just one element in justifymg the restraint on the exercise of parhamentary power 1mpos(.d
by s. 35 From thxs pomt of vxew t;; Sparrow decision should not be looked upon as
importing s. 35 consututlonal constraints into the Crown’s ﬁducnary obligations that arise

from the condltlonal transfer of power effected under the Indian Act; if anything, the

202 Sypra, n. 9, at p. 408.
3 Ibid., at pp. 409-410. ' _
* Ibid., at pp. 409 and 413. - o
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reverse is true.  As a result of Sparrow, factors considered in other contexts to be elements
of the Crown/lnd\ian fiduciary relationship have been adopted as relevant considerations in
determining whether constraints on federal legislative action should be imposed by virtue of
s. 35 of the Constitution Act, 1982.

The proposition that the Court was not attempting to characterize constraint§ on
federal Icgislativc powers as fiduciary constrﬁiinﬁs per se is supported by the Court’s -
acknowledgement that, in appropriate &rcumstance#,ms the Crown is free to act against

the interests of aboriginal peoples.® This is inimical to any characterization of the

Sparrow obligations as fiduciary obligations.?” .

On the basis of the above, it is suggested that the Court’s fiduciary references in
Sparrow’ were simply part of the justiﬁcatioq it preseméd for imposing constitutional

constraints on the Crown. The Court related this _]ustlﬁcatlon to the Crown $ unique
R

relationship with aboriginal peoples, which relationship mcludes but is not limited to, the
g ]T‘

'Crownllndmn fiduciary relauonshlp under the‘*Indmn Act. Recoamzmg this limited purpose

of the Court’s discussion of fiduciary law alleviates any inconsistency that might otherwise
be argued to have been injected by the Court‘s somewhat imprecise references to fiduciary

obligations. Recognizing the Court’s references to the fiduciary relationship as a.

justificatory device leads one to characterize the Sparrow decision as a constitutional, rather

\

than a fiduciary, precedent. _ _ :
R, ‘ ‘ o
1 would submit that the alternanve to the above analysis i is unattractlve The

J\ )\ N

s thrc there is a valid leglslauve objectwe such as conserving and managmg a natural resource,
for ummple

'

* Supra, n. 9. at p. 412, . ‘ o L '

" As Finn notes, supra. n. 66, at p. 256:

The courts ... will not allow the ﬁducmry to justify his wrong to one beneﬁcxary by reference to
a conﬂlctmg duty owed to another.
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alternative calls for a conclusion that Sparrow introduced an entirely new type of liduciary
relationship tenuously related to. but distinct from, the feléllidllsllip based on private law
fiduciary principles that was incorporated in Guerin. However, the fact that this new
relationship (@) Iacks the element of a conditional transfer of power that is common to all
otjler fiduciary relat'ionships and (b) would permit the Crown to act against the interests of
its abofiginﬁl beneficiaries, invites the question as to wﬁy it should be labetled " ﬁdllciilx')*" _
at all. It is submitted that in the final analysis neither the Court nor any subsequent
commentators have provided any real reason to affix a fiduciary label to the requirements
placed on the Crown by s. 35 of the Constitution Act, 1982. While certain jurists*™
might prefer the limitless possibilities sqggested by tl}e application of an entirely unique set
of fiduciary-like obligations to all a(:tiyities cuming; within the scope of s. 35, the lack of |
any discernible basis for applying fiduciary duties derivgd from the private law in suv:h
circumstances and the con.stitutional uncertainties that doing so would introduce preclude-

1

further con{}i'\dl?ration of that possibility in this paper.
Ay : : ' L
The analysis that follows will, therefore, proceed on the bacis that while the
Court in Sparzloxv maly have 'di‘sc‘:erned_ ins. 35 (':er'tlain con;v;titu'tioﬁal constraints :l.ﬁallogo‘llé (¥
the fiduciary obligﬁtions introduced in éuérz’ﬁ, the decision does not suI;porl the inverse
' ' . ! . .

proposition, namely that s, 35 obligations have now been incorporated into the Crown’s

fiduciary obligations arising under the Indian Act.

The Fiduciary Relationship in Apsassin v. The Queen

The cases decided in the aftermath of the Guerin decision have made it clear that,

“while Guerin introduced the fiduciary concept into the Crown/Indian relationship, it gave

1 )

%8 See, for example, Owen, supra, n. 78, at p. 24.
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very little guidance as to the scope of the fiduciary relationship and the content of the duties
inherent in that reIationship. Is the fiduciary relationship limited to dealings betw\een the
Crown and Indum bands incident to a surrender of reserve lands, or does it extend to other
dcalirgs_j{éiween the parties? To what extent is the Crown bound by the conflict of interest
principles governing private law fiduciary relationships? What, if any, Iiability might third
parties incur consequent to a breach of fiduciary duty on the part of the Crown” These and
other questions relating to the Crown/Indian fiduciary relanonslnp have been put squarely i In
issue ip Apsassin v, The Queen. a case scheduled to be heard by thc Supreme Court of
© Canada in June of 1995, and it is therefore _pfoposed to address these issues in the context
of that case.

A]though Apsassin is not the only case in which it has been sought to apply the
fiduciary principles introduced info the public law in Guerin, it is the most recent, :mqst
important and most complex case to test the fiduciary waters. While .the case involves the
surrclidef provisions ‘of the‘.l'ndian Act, as did Guerin; it also highlights the relationship
between the band 'md the Crown leading up, to the surrender, the manner in wlnch the
Crown obtains the consent of a band the potential for conflict o]f interest when
g,ovemmemal ObjECllVCS intrude mto the Crown s relatxonslup w1th the band and the extem
to whicl third parties may be held liable for breaches of ﬁduc;ary duty on the part of the

erwn. The first issue forms the ba§1§ for the ;emamder of this chapter, while the latter
‘ ‘issﬁes are examined in Part H of this paper.
Prepan‘a;ory to éxamining the nature of the relationshib be.tween the Crown and

the band at each of the relevant periods of time at issue in Apsassin, 1 will briefly set out

the facts of the case.” Judgment in Apsassin v. The Queen was rendered by the Federal '
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Court.(Trial Division) in 1987*” and by the Federal Court of Appeal in 1993.8" At
issue was a claim by the Blucberfy River and Doig River Bands that the Crown had
breached its fiduciary duty in relation to a 1945 surrender of certain reserve ldlldb““
alternatively, ih relation to the subsequent disposition by the Crown of the mincral rigllis in
those lands. At trial, Addy J. dismissed the bands® action. The bzmds“ appeal Ql' thc.triitl
décisiqn was also dismissed.?® * -~ ' :
At the relevant time, the plaintiff Blueberry Riverand Doig RiverlBunds were
constituted as a single band, lile Béaver Baud, for wlfom the resgrvé lands in issue had been
set éipart.”? In 1940, the Beaver Band surreﬁderéd ifs mineral rights in the reserve to the
Crown for leasing purposes. Ih 19435, the band surrendered ther whole of the reserve to the
Crown to be leased or sold. Ptllrsuant to the 1945 surrender, the Crown transferred the
surrendered lands in 1948 to the Director of the Veierans L‘:uid Agt (herveinalter referred to
as the "VLA Director"), an office created by Parliament*™ for the purpose dl_' acquirin_g,;

administering and disposing of lands for the benefit of veterans of the Secorul World

‘War.2® The lands were subsequemly resold by the VLA Director, m.unly to veterans,

il was discovered on the lands in 1976 In 1978 the pl'untlfis commenced their action .

against the Crown.

9 11988] 3 F.C. 20 (abridged), 14 F.T.R. 161 [1988] 1 C.N.L.R. 73 1'7 C.P.C. (Zd) 187
(F.C.T.D.). Future referenccs are to F. C.

319 (1993) 100 D.L.R. (4[]1) 504, [51 N.R, 241, [1993] 2 C N. L R 20 (F C. A ) Futurc rt.fcrt.n(:(.b
to D.L.R.

|
M LR. 172, in the Province of British Columbia.
12 Jydgment by Stone J., with Marceau J. concurring and Isaac C.:J‘.-‘diss'cm'ing.
13 L.R. 172, set aside pursuant to Treaty 8, which the Beaver Bgﬁt’i signcd in 1900.
24 Under s, 5 of the Veterans Land Act, R.S.C. 1970, c. V-4, B :
5 Supra, n. 209, at p. 75. - I' o) h

LY
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The plaintiffs advanced a number of claims respecting these transactions, of
which of principal concern were claims that
(a) -the Croxrm breached its fiduciary duty to the band by allowing unauthorized use
of the lunds_ prior to 1945; ‘ ,
k(b) the Crown brcacher.l its ﬁduéiary duty ro the band in'securing and accepting the
1945 surrender; ' | .
(¢) the Crown breached its ﬁduc;iary duty to the band in transferring the land to the.
VLA Director in 1948; -
(d) the VLA Director was in a ﬁduciufy relationlship to the band, and was in breach
of ‘ils ﬁduciary duty in reselling the lands; and
_(c) no lumt.luon perlod should be applied on '1.,count of the band’s posmon of
suhordumnon to Indian Aflmrs and a continuing eqmtable fraud by the latter.
By way of remedy, the plaintiffs sought damages in excess of $300 mllllon and a
Jdeclar:uion that the 1945 surrender 'md subsequent transfer of the reserve to the VLA
Director were void or that neither the surrender‘ nor the subsequent transfer included

i

mineral rights.

The 1940 Surrender in Apsassin

i

\ The 1940 surrender presents a relatively straightforward application of fiduciary
\_\W . , " - " .

_ pnn-'mlc as applied in Guerin, The validity of the 1940 surrender to the Crown of the

. W : , ’

rniner;rls rights in the reserve "in trust to lease the same"*'® was not disputed by the

i

plaintiffs at trial. Pursuant to that surrender, a one-year exploration permit had been

. granted in 1940. Exploration pursuant to the permit uncovered no signs of oil or gas.

I Ibid., wop. S3.
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On appeal. Isaac C.J. observed that the Crown was subject u;) fiduciary
obligations relating to its handling of the mineral rights under the 1940 surrender:
there is no question that after 1940, the Crown was a fiduciary to the Indians
with respect to the mineral rights. ... the Crown was under an obligation to deal

with those rights for the Indians' benefit and in accordance with the terms of the
surrender.*"’ :

This conclusion would appear to follow rcadil}; from the principles laid down in
Guerin. As a transfer under the Indian Act from the band to the Crown of a power to lease
the band's mineral rights for their benefit, the LOllClU\lOll similarly accords with the
conditional transfer theory of fiduciary relationships set out earlier.™™

Other aspects of the Crown/Indian relmionship In Apsassin were not as casily
conceptualized, however. In p.u ticular, the plaintiffs advanced sever: al claims u.l.uuu, o

the decades preceding the 1940 surrender that do not lend themselves to a simplc

application of the Guerin precedent.

- The Pre-surrender Relationship between Band and Crown

The Apsassin plamtlfts cl:umed that the Crown was in breach ol a hduuary duly
in allowing the unauthorized use of their reserve lands during the permd between 1916 :md
1945. Specifically, they alleged that the Crown had a duty to take action to prevent white

farmers from’grazing cattle on parts of the reserve during that period®"” and to prevent the.

British Columbia government from exercising regulatory jurisdiction over traditional Indian

‘ '

7 Supra, n. 210, at pp. 524-525. ,

8 It could also be considered as a transfer of encumbered property,. if e band’s interest in the .
reserve’s mineral rights is, contrary to Dtckson 1.’s dicta in Guerin, considered 1o be a proprlcmry
interest.

39 Supra, n. 209, at p. 46.

;
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lands.**

At trial, Addy J. held that no such pré-surrender fiduciary duty existed. In
considering these issues, he focused particularly on the analysis by Dickson J. in Guerin
that the Indian interest gives rise wupon surrender to a distinctive fiduciary obligation on the
part of the Crown" and tl}at "the Crown is under an oﬁligation' to deal with the land on the
Indians’ behalf when the interest is .ézlrrerzc!ered. "2! On the basis of this reasoning and
that of Urie J. in Kruger v. The Queen,™ Addy J. concluded that the fiduciary
relationship arises ;gnly upon surrender. In consequence, he found that there was no pre-
surrender fiduciary duty owed by the Crown in respect of_ reserve Iaﬁds:

With the exception of any speci;ll obliemioﬁs which might be created by treaty,
there is no special fiduciary relationship or duty owed by the Crown with regard
to reserve lands previous to surrender nor, a fortiori, is there any remamma after
the surrendered l.mdq have been transferred and disposed of subsequently

The Court of Appeal, however took a dif ferent approach to the pre-surrender
relationship. Stone J. did not regard the Ianguagg employed in Guerin — that the fiduciary’
obligation arises "upon surfencler“ — as precluding the existence of a fiduciary relationship

prior to surrender.™ His reasoning as regards the language used by Dickson J. in Guerin

is in accord with that of Heald J. in Kruger v. The Queen, who observed as follows:

3 [n particular by requiring that Indian trap lines be registered (ibid., at p. 41).
= Ib:'d at p. 45, citing Guerin, .rifpra n. 3. at p. 382. Emphasis added by Addy J.

=2 [1986] 1 F.C. 3,17 D.L.R. (4111) 591 (F.C.A.). Leave to appeal to Supreme Court of Canada
denied.  Future references to D.L.R. See also MacMillan Bloedel Lid. v. Mullin, [1985) 2 W.W.R. 722
{B.C.S5.C.). a1 pp. 741-742, in which it was held that no f' duciary relationship existed in the absence of
" a surrender. .

= Supra, n. 209, at p. 46.

3 Supra, n. 210, at p. 565. Marceau J. was of the same opinion, for similar, albeit less detailed,
reasons (supra, n. 210, at pp. 540-541). Because of the narrower focus of his dissent, Isaac C.J. did not
address the question of an ongoing independent fiduciary relationship in the period preceding the 1945
surrender.
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‘1 do not think. however. that what was said by Mr. Justice Dickson relative to the
fiduciary relationship existing between the Crown and the Indians can be
construed in such a way as to be authority for the proposition generally that the

fiduciary relationship arises only where there is a surrender of Indian lands to the
Crown.™

Instead. he distinguished between a distinctive fiduciory obligaiion that arises on surrender
and a more genera! ongoing fiduciary relationship that might exist in-;lcpendcmly of a
surrender,®*® and cong}uded that a fiduciary relationship had existed between the B.c:wcr
Band and the Crown p.ri.c')r\ to the 1945 surrender.*’

While it is submitted that Stone J.’s conclusion is accurate, his r asoning is not as
persuasive as it might be. Stone J .’s'reasoAning regarding the possibility of a pre-surrender
ﬁduciary relationship derived from two dift:;rent sources. Firstly, he felt that the possibility:.\
of a pre-surrender fiducitary relﬁtionship was indicated by statements made by the Supreme
Court in Mitchell v. Peguis Indian Band™® and R. v. Sparrow.™ He referred to the
statement in Mifcl:ell that |

the native peoples ... agreed to cede their traditional homelands on llu.
understanding that the Crown would thereafter protect them m the possession and
use of such lands as were reserved for their use ...**

and to the observation in Sparrow that , :

the government has the responsibility to act in a fiduciary capacity with respect to

7=

e Supra n. 222, at p “‘97 Allhough Kruger was cited by Addy J.. he made no mention of Heald
I's analysis.

=6 S'upm n. 210, at p. 565.

2 Ibid.. at p. 567.

¥ (1990) 71 D.L.R. (4th) 193 (5.C.C.).

* Supra, n. 9.

30 Supra, n. 210, at p. 564, citing Mitchell, supra, n; 228, atp 225
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aboriginal peoples.™

As discussed earlier, ™ however, given that the Sparrow decision provideci no
analysis of the Crown/Indian fiduciary relationship per se, the case would appear to provide
little support for an extension of the scope of that relationship.

Stone J.’s second line of reasoning related to the vulnerability of the band in its
relationship vis-a-vis the Crown as a factor Ieading to the creation of a fiduciary
relationship. This aspect was also stressed in the judgment at trial and in Isaac C.J's
dissent. Both trial and appeal courts characterized the Beaver Band as a rudimeniary,
nomadic society:l“ In the trial judgment, Addy 1., after lengthy consideration ;)f the
culture and social organization of the band, concluded that its members Vlacked commefcial
sophislici;tion:

There seems to be little doubt that, in the 1940's, the [banci] did not possess the | ‘
required skills to engage in any financial planning or budgeting or to generally

manage their affairs from a financial standpoint.... the Dunne-za Cree ... still
relied to a large extént on advice and guidance from the Department’s staff.?*

Isanc C.J. was of the opinion that such a disability continued until fairly recently:

There is in my view no doubt that until at least the mid-1970’s, the Appellants
were simply unable to exercise the same degree of diligence with respect to their
legal rights as might be expected of an ordinary member of society.™

Based on this characterization of the band, and especially on the lack of formal

education and business sophisticatioi:\\gf its members, both Stone J. and Isaac C.J.

M Ibid., at p. 565, citing Sparrow, supra, n-97at p. 408. Marceau J. also mfeﬁed to this statement
in support of the existence of a pre-surrender fiduciary relationship (supra, n. 210, at p. 540).

2 Supra, p. 52.- ,
™ Supra. n, 209, at p. 43: supra, n. 210, at p. 550. °
3 Ibid.. at p. 43.

W Supra. n. 210, at p. 537.
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concluded that the band was at the very least in a position of vulnerability ‘with respect to
the Crown, although they fell short of stating that they considered the band to be not st

jutris and therefore in need of protection by the courts. >

In support of his reliance on vulnerability as a factor in creating the fiduciary )
relationship, Stone J. referred to the Supreme Court's decisions in K.M. v. H.M.* aud |
International Corona Resources Lid. v. LAC Minerals Ltd. ™ and. in particular, to the
three-point analysis by Wilson J . iu her dissent in Frame v. Smith quoted em;lier at page 29:

He also adverted to the judgment by Sopinka J. in Lac Minerals as testimony to the

importance of vulnerability among the fiduciary characteristics cited:

The one feature, however, which is considered to be indispensable to the
existence of the relationship, and which is most relevant in this case, is that of
dependency or vulnerability.... The necessity for this basic ingredient in a

fiduciary relationship is underscored in Professor Weinrib’s statement, quoted in -
Guerin, that: v -

...the hallmark of a fiduciary relation is that the relative positions are |
such that one-party is at the mercy of the other’s discretion.™

In focusing on the appafem vulnerability of the band, however, neither the trial
nior the appeal courts disiinguished between vulnerability existing independently ol the

relationship between the band and the Crown and vulnerability caused by the relationship.

v

=, B Ibid., at pp. 537 and 567. Addy J. had also concluded that the band should not be considered to
B lacﬁj legal. capacity: -
4 "“Except insofar as those specific restrictions [imposed by the Indian Act on the actions and rights
of stawus Indians] might prevent them from acting freely, the Indians are not to be treated al faw-
somehow as if they were not suf juris such as infants or persons incapable of managing their own
affairs, which would cause some legally enforceable fiduciary duty to arise on the part of the
Crown 1o protect them or to take action on their behalf. They arc fully emitled 1o avaif

themselves of federal and provincial laws and of our judicial system as a whole to cnforce their
rights, as they are indecd doing in the case at bar.

- 37 Supra, n. 38.

B8 Supra, n. 22.

- Sypra, n. 210, at p. 566, citing KM v. H.M., supra, n. 22, at pp. 599-600. The quoled passage
is from "The Fiduciary Obligation" by Ernest Weinrib, supra, n. 21, a1 p. 7. ‘



- 64 -
As discussed ea;lier, it is not the vulherabiliiy of the beneficiary preceding the
establishment of the fiduciary relations;hip that should be considered as Ieéally rele_:v‘ant, but
rather the vulnerability that results from trhe transfer of power incideht to establishment of
the relationship. In Apsaskfn it is arguable that-the imposition of the Indian Act surrenderl
rcquirenierﬁS made the band vulnerable to abuse of the power accorded to the Crown in
dealing with the b;lnd’s lands. Howeveﬂ there was no suggestion made that the band’s
vulncr'lbilily; by reason of its Iack of financial sophistication, was caused in any way by the
N
imposition of the lndmnvlct or by any ﬁducmry relationship flowing therefrom.* While
the band’s relative lack of conunercial sophistication is relevant to the Crown’s exercise of
its powers wirhin the fiduciary relationship, as discussed later in this papér,“‘ the bahd"s
prior vulnerability would appear to be irrelev:mt to determining the ﬁduciary nature of kthe
Crown/Indian relationship. Because it is only the vulnérability that results from the |
, ﬁclucinry relationship that is relevant, the existence of vulne'rabilily préced‘ing it can
therefore be of no assistance in determining whether a fiduciary relationship ‘exists in the
first instance. \\ |
The analysis of whether a ﬁdhéiary relationsllip can or does exist prior to the
oceurrence of a surrender should logically commence with examination of whether the

Indian Act prowde:, a source of a cond1t10nal transfer of power sufficient to ground : a

- Niduciary relationship between Indian bands and the Crown that is independent of the

* While some commentators might suggest that the imposition of the paternalistic regime embodied
in the Indian Act is in fact responsible for many of the disadvantages cxperienced by some aboriginal
groups, the complex sociological ar&,umenl underlying this suggestion is not evidenced in the Apsassm
judgments.

3 See discussion, infra, p. 113
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specific circumstances surrounding ﬂle surrender of reserve lands.** As discussed

earlier, the Indian Act requires that a band wishing to alienate its lands must t'xr.ét transfer
its interest in those lands to the Crown and then allow the Crown to act as an intermediary
in the transaction.® When this is considered in conjunction with the discretion accorded
by the Act** to the Crown in so actilng and the requirement that that discretion be
eﬁerﬁlised for the benefit of the band, it can be seen that the Act effectively provides for the
transfer of an encumbered power from the band to the Crowﬁ in every situation in which an
. alienation is contcmplated. It is importﬁﬁt to recognize that although the power in question
is only actually transferred to the Crown when a bimd enters into a surrender, the statutory
arrangement that requires such a transfer is ever-present,

Aﬁ anﬁlogy might be made to an agent who by arrangement acts for a principal in
all of the principal’s real estate transactions. Althoﬁgh such transactions may only occur at
irregﬁlar intervzils. the‘ agent will be considered to have an ongoing fiduciary relationship
with the prin'c‘ipal in respect of the principal’s real estaie dealings. It is similarly urguahlc.
that the franle\vork of the Indian Act affords a sufficient basis for the existence of an

ongoing fiduciary relationship between the Crown and the band that applies at feast to the

¥ While Guerin identifics two sources of fiduciary obligation, the {ramework of the Indian Act and
the Indian interest, this examination focuses on the conditional transfer of power inherent in the former
for two reasons. In addition to the uncertainty as to the theoretical basis for the Indian interest component
of the Crown’s fiduciary obligations, the clement of the Indian interest is common to the situation in '
Guerin and to both claims in Apsassin in respect of the pre-surrender period (this assumes, for discussion
purposes, that the band would be able to demonstrate an appropriate Indian interest in the non-reserve '
- traditional lands involved in the claim respecting regulatory interference by the Province of British
Columbia). The key difference between the two situations therefore resides in the Indian Act component
of the relationship, and the extent to which it operates differently in the Crown/Indian relationship prior
10 or absent a surrender as compared with its operation post-surrender. '

23 Although for discussion purposes I am limiting my comments to alicnation by surrender, as all of
the Indian Act’s exceptions to this rule — authorizations under s. 18(2), s. 28(2) permits and leases under
s. 58 — involve the exercise of a power 9t alicnation by the Crown similar to that obtaining under a
surrender, similar considerations would apply in each of those cascs.

3 Under s. 18(1).
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extent of any contemplated or actual surrender of the band’s reserve lands.?** By
extension, because similar surrender requirements have existed in various forms in the
predecessors to the present lndian Act, an afgument can be made for the existence of a
similar fiduciary relationship dating back to the introduction of the first Indian Act**®
surrender requirement and even, subject to certain qualifications,” to the Royal -
Proclamation of 1763.*% ‘
It is eitremely important, however, to distil;guish between the existence of in
ongoing fiduciary relationship between the Crown and Indian peoples with respect to
alienation of their lands and a broader relationship with respect to Indian ‘lanld, per se. As
noted above, a fiduciary relationship can be suppcrted in relation to the alienation o‘f Indian

lands because of the transfer of power inherent in the Indian Act requirement that the

Crown, and not the band, dispose of the land. Absent an alienation, however, it is difficult

3 McMaster v. Byrne, [1952] 1 All E.R. 1362 at p. 1367. As Finn notes (supra, n. 66, at p. 191),
"il a person continually resorts to another for advice then, apart from the individual relationship created
in respect of cach engagemient, a continuing relationship of confidence may be generated between them.”
Although some commenttors have suggested that the Crown’s fiduciary obligation might not extend to
certain recently acquired reserve lands on account of the absence of a historically grounded Indian interest
in those lands (Emond, supra, n. 167, at p. 73), on the reasoning applied herein, the transfer of power
mandated by the Indian Act would create a fiduciary obligation applicable to all reserve lands without
exception, !

¥ An Act providing for the organisation of the DepZriment of the Secretary of State of Canada, and
Jor the management of Indian and Ordnance lands, S.C. 1868, c. 42, s. 8 of which provided for the
surrender of Indian lands. : '

*7 As noted carlier (supra, p. 44), the Royal Proclamation of 1763 introduced the requirement that
purchases of Indian land within the settled colonies were to be made only in the name of the Crown and
at a public meeting called for that purpose. Since the Royal Proclamation did not cover all of Canada,
however, its application would have necessarily been geographically limited (see McMurtry and Pratt,
supra, n. 15, at p. 28).

¥ Waters, supra, n. 6, at p. 416. It should be noted, however, that while the Royal Proclamation
may have introduced a contemporaneous fiduciary relationship between the Crown and the Indian nations
of that day, contrary to what some might argue (e.g.. Reynolds and Harvey, supra, n. 4, at p. 33) the
present fiduciary relationship is grounded in the present Indian Act, which has superseded the Royal
Proclamation in all pertinent respects.
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to pérceive any transfer of power to the Crown, and hence to identify any discretion -
accorded to the Crown in exercising such a power As Scott points out, the scopc of the
fiduciary’s obligations is proportional to the extent of the power tr'msferred 240 Sl.l;,ht

100, observes that

a relationship may be fiduciary in nature for only some speciﬁc purposes or in
respect of some specific property. idea or action, or concermng only one of a
number of joint undertakings. 0

As Sopinka and McLachlin JJ. point out in Hodgkinson v. Simms,

not every act in a so-called fiduciary relationship is encumbered with a fiduciary
obligation®™'

Without a transfer of power to the Crown and the existence of a disc.relion in exercising
that power, there is no basis for imposing any accompanying fiduciary obligation.. And
these two elements exist only in relation to alienations of reserve land.

Identifying the ongoing Crownilndimft'lduciary relationé;hib in fcspcét of Indian
lands as a relationship in resﬁect only of alienation of those lands clarifies thclposilio:_i of
the Crown, and any obligations it might have, with respect to the pre-surrender clqims put
forward by the band in Apsassin. As it will be recalled, the two claims dealt with on
appeal were claims that the Crown had a dﬁty to prevent non-Indian farmers from grazing
cattle on parts of the reserve and to prevent the British Columbia government from
exercising regulatory jurisdiction over graditional Indian lands. Neither of these claims

_involve any actual or proposed alienation of reserve land, with a consequent transfer of

cr

3 Supra, n. 48, at p. 541,
=0 Supra, n. 32, at p. 40. S

3! Supra, n. 18, at p. 464. This accords with the House of Lords’ dicta in N.S. Netherlands Society
v. Kuys, [1973] 2 All E.R. 1222 at 1225, in which it stated that N

A person ... may be in a fiduciary position quoad a part of his activities and not quoad other parts:
each transacuon or group of transactions, must be looked at.
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power to the Crown, nor do they involve any similar transaction in which the band might
have bequcathecl power 10 the Crown on the understanding that it would be exercised on the
band’s behalf. i |

As Frankel states, "The Iaw:c-ioes not impose any obligat.ion to act on the
ﬁduuary except to the extent that he has assumed fiduciary power. "332 - For this reason,
" because the actions complained, of are outsndc-'he scope of the band's ﬁduc1ary relationship
with the Crown, there is no basis for the imposition of ﬁduciziry obligations in respect of
those actions.

What then is one to make of Stone J.’s effort to di;f'tinguish bet\Qeen a fiduciary
obligation, arising on surrender, and a pre-existing fiduciary é‘elatianship. His comments
are similar to those of lacobucci J. in A.G. Quebec v. Canada (National Energy Board),

who stated:

It is now well settled that there is a fiduciary relationship between the federal
Crown and the aboriginal peoples of Canada: Guerin v. The Queen. Nonetheless,

it must be remembered that not every aspect of the relationship between fiduciary

and beneficiary takes the form of a fiduciary obligation.™?

The diﬁ'érence between a fiduciary obligation and a fiduciary relationship is, to a
large extent, more a matter of semantics than of faw. In general terms, once any fiduciary
relationship is formed, certain obligations, primarily those of a proscriptive nature,™
immediately apply. These would include duties such. as the duty not to usurp opportunities
falling within the scope of the fiduciary relationship that might otherwise be available to the

beneficiary.®* Other fiduciary duties, however, such as the duty not to benefit another at

i

2 Supra, n. 31, at p. 830.-
) Supra, n. 193, at p. 147. ' o g
>4 In the sense of a duty nof 10 act in a certain manner.

*** For a more detailed discussion of duties of a fiduciary, see discussion infra, at p. 86.
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‘ the expense of the beneficiary. are only called into play when the fiduciary actually acts in
the exercise of the transferred power.** Therefore, while the latier duty exists from the
inception of the relationship, it remains quiescent or inert until the fiduciary acts under the
relationship. at which time it is either fuifilled or breached.

There is one type of fiduciary relationship, however — fllc true trust rclmionship
— that usually involves afﬁmmtive, as opposed to proscriptive, obligations ‘from ‘therﬂl
mcepnon of the relationship.” For this reason it is worthwhile to compare the trust
1e1at10nslnp to the Crown/Indian relatlonshxp to determine whether the latter can be
characierized as a trust relationship capable of supporting a broncl pre-surrender hduciary
obligation that wc')ulq include a duty to protect the subject assets — in this case reserve
lands — from dépredation or depreciation. As noted earlier, Dickson J. specifically
negﬁtived the existence of a trust in relation to surrenders of Indian land. One of his main
reasons for doing so follo“}ed from his finding that the Indian interest disappeared on
surrender and that there wds therefﬁrc nothing capable of forming the trust corpus.>®

Although certain factors might point to a trust modci for the pre-surrender
r'elationship,”" for a number of reasons the trust paradigm is inappropriate to Indian
tands. Two considerations that might point to a trust model are, firstly, the argument that
the Indian interest, notwithstanding Dickson J.’s characterization of it as non-proprietary, is

capable of forming the subject of a trust and, secondly, the fact that, even if the Indian

36 Finn notes that such duties, while from time to time "cast Judlcmlly as a positive duty ... in
practice often amouni to iittle more thai an exhortation to fiduciaries to be on their metle — to be in 4
state of preparedness 1o act wheu action would be advantageous to their beneficiaries” (supra, n. 66, at
p- 34).

=7 Finn, supra, n. 66, at p. 34.
=8 Supra, n. 3, at p. 342,

9 See also comments by Waters, supra, n. 6, at p. 423.
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interest disappears on surrender, prior to surrender the Indian interest would still be

ﬁrcscnt. For several rcasoﬁs, however, founding an ongoing Crown/Indian relationship on
the private law trust model is inappropriate. Firstly, the trust model contemplates a transfer
of both title and control to the trustee. Even if one argues that Indian title has been
iransferri:d by treaty or cession to the Crown, de facto control of unsurrendered reserve
lands has stayed with Indian bands. Compare this to the circumstances of comprelensive
control existing in U.S. v. Mitchell (Mitchell II), where the U.S. Supreme Court heId the

government of the United States to be a common law trustee of Indian timber resources:

“. The timber management statutes and the regulations promulgated thereunder
establish the "comprehensive” responsibilities of the Federal Government in
managing the harvesting of Indian timber. The Department of the Interior —
through the Bureau of Indian Affairs — "exercises literally daily supervision over
the h.lrvestmg and management of tribal tlmber Virtually every stage of the
process is under federal control.**. '

Under a trust, the trust instrument dictates the use to which the trust property is
to be put. Indian bands, on the other hand, maintain possession and exercise day-fo-day
control of reserve lands and, by dictating the terms of surrenders, control th¢ manner of
their uliimme disposition. The trust paradigm does not therefore represent the realitj cﬁ’ the
Crown/Indian relationship in respect of reserve lands.?® The element of control |
distinguishes the Crown/Indian relationship in respect of reserve lands from a true Itrust
relationship, N

Recognizing that the Crowr/Indian relationship in réspect of reserve land is a

®

1 (1983) 463 U.S. 206. at p. 222, citing White Mountain Apache Tribe v. Bracker, 448 U.S. 145.

*" Emond, supra, n. 167, at p. 81, That is not to say, however, that it does not represent the reality
in respect ol other Indian assets, such as band momes d:scuosed mﬁ'a atp. 77. \ S

0 Tlu. argument that in particular cases treaties consutute the trust document is by its nature limited
to specific factual situations that would have to be analysed on a case-by-case basis having regard to the
particular terms of each treaty. Such an arpument is not capable of general application to the
Crown/Indian relationship.
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fiduciary relationship refating only to the alienation of those lands helps to put into
perspective a number of additional pre-surrender issues that were dealt with at trial but not
expressly considered by the Court of Appeal.”® - At trial, Addy J. alluded to arguments

by the plaintiffs that the Crown haﬂ a légally ent'orceilble duty to protect the band and take |

other actions on its behaif. He rejected these arguments, observing that

subsection 91(24) of the Constitution Act, 1867 ... does not carry with it the legal
obligation to legislate or to carry out programs for the benefit of Indians any
more than the existence of various disadvantaged groups in society creates a
general legally enforceable duty::in the part of governments to care for those
aroups although there is of course a moral and political duty to do soin a '
democratic society where the welfare of the individual is regarded as -
paramount.*® o |

These. comments are somewhat suggestive of the political trust concept, rejected
by the Supreme Court in relation to surrenders in Guerin®®  Indeed, speaking of the pre- -
surrender period generally, Addy J. made the following comments: -

There might indeed exist a moral, social or political obligation to take special

1

2} [y an additional argument advanced at trial but not considered by the. Court of Appeal, the plainalts
contended that certain statements made by Crown representatives and noted. in a report of' the
Commissioners for Treaty 8 obliged the Crown to provide sufficient lands as may from time 1o time have
been required to ensure that the band maintained in perpetuity a land basc equal in acreage o that
provided under Treaty 8. Although Addy J. found the plaintiffs’ interpretation of those statements to be
unsupportable, he made the following observations (supra, n. 209, at p. 52) respecting the legal effect
10 be accorded to them:

Because of the special relationship existing between the Crown and the Indians, the illiteracy of

the latter and their dependency on the advice of agents of the Crown, if there was in fact a special

representation made to the Indians to that effect previous to signature, any such representation

would be fuily binding at law on the Crown, notwithstanding the fact that it might not have been

incorporated in the formal terms of the Treaty. : '

It is not clear on what basis Addy J. considered that such representations would be legally binding.
In substance, this statement is very similar to the position taken by Dickson J. in Guerin regarding the
binding nature of oral representations made to the Crown at the time of surrender.  As Addy J. had carlier
concluded that the Crown's fiduciary duty arose only upon a surrender, however, it would appear that
he did not interpret this "special relationship”, which occurs in a non-surrender context, to be fiduciary
in narure. :

%! Supra, n. 209, at p. 47. Emphasis present in original text.

265 See discussion, supra, at p. 42.
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care of ille Indians and to protect them (especially those bands who are not
advanced educationally, socially or politically) from the selfishness, cupidity,
cunning, stratagems and trickery of the white man. That type of political
obligation, unenforceable at law, ... would be applicable previous to
surrender. %

Th‘é plaintiffs’ aréufnents regarding alleged legislative obligations on the part of
the Crown highlight the importance of recognizing that the fiduciary relationship of the
Crown is situation-specific, as oppbsed to pervasive. As a situation-specific relationship, it
arises in cg_arlain circumstances, such as surrenders of reserve lands, where the Indt't_m Act
requires that a band relinquish its power to deal with its property to the Crown in exchange
for the implicit undertaking by the Crown to act in the band’s best interests. Such
elements, however, exist only in distinct, relatively narrowly defined contexts such as those
involv';ng aliénutions of reserve lands. Attempts: to invokel ﬁduciary obligations in pre-
surrender circumistances not involving those elements are therefore ill—foundéd.

Notwithstanding the divergent reasoning relied on by the'Cfiourt‘of Appeal in
Apsassin, the above analysis would indicate that the Court was correct in its conclusion that
" a fiduciary relationship existed between the Crown and the band in respect of dlienation of
the band’s lands duri:'lg tile period prior to the surrenders at issue in that case.. The Indian
Act rt;quirelllént that a band contemplating an alienation 6f .its lands must first tfansfer those
lands to.the Crown to dispose of on its behalf, and the corresponding’ discretion vested in
the Crown in doing so, supply the réquisite conditions for establishment of an ongoihg

fiduciary rélatibnsliip in respect of the alienation of Indian lands, as is suggested by the

)

conditional transfer theory discussed above. ' Moreover, because these conditions have

1

existed in one form or another since the Royal Proclamation of 1763, it is arguable that

A
</

e Supra, n. 209, at p. 46.



=73 -
some form*®” of fiduciary relationship has in fact existed since that time,

From the above it would appear that the Crown/Indian fiduciary rclalionship in
the context of reserve land surrenders accords well w.ith. the private law model of ftduciary
relationships, and that a case can be made for an ongoing fiduciary relationship in respect
of all potential alienations of reserve land under the Indian Act. Betore hrocecding toa
discussion of some of the implications of fiduciary status in Chapter IV. 1 propose to briefly
examine the extent to which the principles identified in respect oi’ reserve lands can be |

N

applied to other facets of the Crown/Indian relationship.

The Crown/Indian Fiduciary Relationship in Areas Other than Surrenders

Having examined the Crown/Indian fiduciary relationship in the conlext of the
surrender of reserve lands, it is interesting to consider briefly in what other arcas the

4

Crown's fiduciary obligations might take foot. As has been described above, :if.l"lduc-iary. »
| relationship should be recognized in any situation in which a conditional tra_nsfé;’ ol power . |
or property ta}ces place — in other words, in any circumstance in which discretionary p’owci: .
or property is transferred by an Indian or Izm .Indian band to the Crown to be used l'of the
former’s benefit. While this could theoretically occur by a voluntary act of the Indian

beneficiary, in practice it will invariably happen as a result of a statutory compulsion, ol

which the requirements of the Indian Act provide the most noteworthy examplies.

\

he most easily identifiable provisions of the Indian Act requiring a transfer of

discretionary power® are those most closely analogous to that Act’s surrender provisions:

207 Because the actual surrender-type requirements and the political relationship between bands and
the Crown have varied over that period, the nature of the fiduciary relationship, and the content of the
" duties inherent in that relationship, would have varicd accordingly.

8 Or, if one discounts the Guerin characterization of the Indian intercst as non-proprietary, :i\J\r‘ansli:r
of property. ' : ‘.\{
, -

]
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those dealing with non-surrender alienations of interests in reserve lands. These include

s. 18(2), under which the Minister of Indian Affairs may authorize the use of
reserve lands for certain purposes, some of which require the prior consent of the
band council;

e . 28(2), under which the Minister may authorize a person to occupy or use
reserve land, or to reside or exercise other rights on a reserve for a period not
exceeding one yea;' orl,' with the consent of the band council, for a longer period: |

* 5. 58(1), under \yhich the Minister may authorize the cultivation of urmsed‘ ‘ |
reserve land, gra':ﬁt agriculmrﬁl or grazing leases of unused reserve land or g'ran‘t\
a lease "for any purpose that is for the benefit of the person in possession of the
lund"ﬁ | |

e 5. 58(3), under which the Minister may lease any locatee lands fof the benefit of
the locawee; and -

| - 5. 58(4), under which the Mlinister may dispose of wild grass or dead or fallen

-timbelr or, with the consént of the band council, sand, gravel, clay and other

nou-metallic substanc\ets on or under reserve lands.

.[.I.Il ez_u:h of the abc;ve instances, if an Indian beneficiary — either a band or an
individual band member — wishes to enter into a traﬁsactioh involving an interest in, or a
right to use, reserve land or an individual allotment of reserve land, the beneficiary must
request that the Minister oi ‘Indian Affairs enter into the transaction on their behalf.
Because the ultimate lease or pérmit is entered into not between the beneficiary and the end
user but instead between the Crown and the third party, power passes to the Crown to set

the terms of the transaction, embodied in the final lease or permit signed by the Crown. As

in the analogous situation of a surrender, the Indian beneficiary of a lease or permit under
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any of the above provisions must ultimately rely on the Crown to look after-its best
interests. The words of s. 18(1). which were cited in Guerin as evidence that the Crown is
under an obligation to act in the Indian beneficiary’s best interest, are not directed to .
surrendered lands in particular, but apply to all reserve lands generally.™® Subsection
18(1) should therefore be construed to import an equivalent obligation in each of the
circumstances described above. From this it is quite apparent that a tiduciary obligation, -
equivalent to that pertaining to a surrender of reserve lands, should also apply in each of
the lease and permit situations described in ss. 18(2), 28(2) and 58(1), (3) and (4).
Certain regulations also provide for the alienation of nterests in reserve land.

These are the Indian Mining R.f.(f;:tl(:ﬂ't):zs,3'70 the lIna'ian Oil and Gas Regu!&rionﬂ_ﬂ and

the Indian Timber Regulations,*™ which provide for the alienation from reserves of
minerals, hydrocarbons and forestry products, respectively. Bec:ﬁ‘usf. any uli'cnutiou of
minerals or oil and gas must bz preceded by a surrendef, the Crown/Indian relationship in
'respéct‘there'of falls squarely within the parameters established in Guerin. Un.dcr the Indian
Timber Regu[&tious, timber leases may be granted without the necessity of a surrender.
However, as is the case with leases entered into undér s. 58.0f'the Indian Act, reserve land
timber leases must be entered into between thel Crown and the third party involved, and
power therefore pas_ses. to the Crown respecting the final terms of the transaction. The

same reasoning applying to s. 58 leases therefore applies to Indian timber leases, and the

'

29 Subsection 18(1) states that "the Governor in Council may determine whether any purpose for
which lands in a reserve are used or are to be used is for the usé and benefit -of the band”.

¥ ¢ R.C., c. 956.
oD, e 963,
™ CR.C., ¢ 961.
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fiduciary relationship established in respect of the latter is therefore arguably the same.*”
One type of transaction involving Indian land, expropriation under s. 35 of the

Indian Act, does not fit easily within the fiduciary model. As Urie J. noted in Kruger,
quoting from the trial judgment in that case,

Parliament cannot have intended that the Governor in Council consider only the

best interests of the band concerned in deciding whether or not to consent to an

cxpropriation of reserve lands. It is rarely in the best interests of an occupant to

be dispossessed or of an owner to be deprived of his property against his
will.*#

In deciding whether to accede to an expropriation request under s. 35(1), Pa;lian1ent .did not
likely intend that the Governor in Council make its deéision with only the best interests of
the band in mind. Its decision whether to agree to an expropriation is l-ikeiy guided‘ not by
fiduciary standards,™ but by a Sparrow-like consideration ‘q‘i;whether' the objective sought
to be accomplished by the expropriation is being attaim-;‘f.%ith the least possible
infringement on lndimi inferests. All of the judges in Krigger did agree, however, that the
Crown’s fiduciary .6bligations came into piay in ensuring that the band in question received
full compensation for the expropriation.*™ Because it is reasonable to conclude, given the
context of the Crown/Indian relationship, that the reason for the Indian Act requirement of
' G'ovlernor in Cpuncil consent is to protect the intérests of a band in expropriation

proceedings, this conclusion would appear to be appropriate.

Certain areas of governmental activity under the Indian Act are noteworthy in that

1 . '

M Reiter also identifies these as areas of potential fiduciary obligation, supra, n. 78, at p. 23.

_ 3 Supm.'n. 222, at p. 648, quoting from the trial'judgment, (1981) 125 D.L.R. (3d) 513 (F.C.T.D.),
at p. 519. , . ‘

** Finn notes that the fiduciary conflict of interest rule "can have no application ... where the
obtaining of a personal benefit is an inevitable consequence of the exercise of a particular power” (supra,
n. 66, at p. 48). : : :

7 Supra, n. 222, at p. 647.
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they present sometliing very close to the true trust paradigm that was rejected in respect of
the surrender of Indian lands. These are the areas of the administration of i:fdizm estales,
the administration of the assets of mentally incompetent ilidiillls and the handling of Indian
monies.*”’ |

Under s. 43(d) of the Indian Act, the Minister may carry out the terms of wills of
deceased Indians and admlmster the propesty of Indians who die intéstatc. ISimilurlj, under
s. 51 of the Act, all Junsdxcnon and authomy in relation to the propeu ty ot m(.nnlly |
incpmpetent Indians is vested exclusively in the Minister of Indian Affairs. E.\'ccp:if-wherc
another executor or administrator is appointed by the'cqurt,m the assets of deceased or
mentally incompetent Indians are administgréd by employees of Indian Affairs. This
normally includes paying debts and expenses incurred in respect of the estaic and, in the
case of a deceased’s estate, dlStnbﬁtnOh of the residue to .1pproprmte benchcmncs. ln all
such instances, an Indian Affmrs administrator has complete comrol over the assets in
question and may dispose of them as he or she sees fit. There wonlﬁ appear to be no
reasén \v}ly such an administrator should not be considered to be » trustee in the same sense
“;s would an estate administrator in private law, and therefore be subject to all of the
fiduciary duties that would attach to such a trustee in the private sector.?” These would
likely include such affirmative obligations as prevehting perishablefasséts from wasting and,
in some cases, the dut§ to appropriately invest trust assets.

The government’s handling oi" Indian monies presents a more complicated

situation. As has been noted, all transactions involving interests in Indian lands must be

o Although the Indian Act and regulations use the spcllmg "moneys”, th more standard sleluu,
"monies" will be used herein.

2 Under s. 44 or s. 51(2)(a) of‘ the Act.

3 See also Reiter, supra, n. 78, at p. 31.
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entered into between the third party lessee or purchaser and the Crown and all consideration
paid by the third party under such transactions is payable to the Crown. This can involve
substantial amounts, especially where Indian oil and gas rojalties are concerned. Under
s. 62 of the Indian Act, all monies derived from the sale of surrendered lands or the sale of
‘capital assets of a band are considered to be capital monies, while all other monies received
are considered to be revenue monies. Under s. 61(1) of that Act, the Governor in Council
is accorded in respect of Indian monies very much the same discretion as that provided to it
in respect of reserve lands under s. 18(1): |
61. (1) Indian moneys shall be expended only for the benefit of the Indians .

or bands for whose use and benefit in common the moneys are received or held,

and ... the Governor in Council may determine whether any purpose for which

Indian moneys are used or are to be used is for the use and benefit of the band.
JUnder ss. 64(1) and 66, the Minister of Indian Affairs may, with band council consent,
| :;uthonzc the expenditure of capital and revenue monies for certain enumerated PUIPOSES.
A considerable amount of discretion is accqrded the Minister under‘s. 64(1)(k), which
provides that the Minister may authorize expenditure of capital monies for "arlly‘other .
purpose that in the opinion of the Minister is for the benefit of the band", and under
s. 66(1), under which the Minister may authorize the expenditure ‘of revenue monies for B
*any purpose that in the opinion of the Minister will promote the general progress and
welfare of the band or any member of the ban‘. "

The above fra-mework exhibits what are essentially the characteristics of a true

trust. The Crown receives monies for the benefit of a band, with the band in many cases

* never handlma the funds. As in a trust, the funds are dlsmbuted to thc beneﬁmary only for

. certain well-deﬁned purposes, set out in a govermng instrument — in this case, the Indtau
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Act.” This accords with the finding of the Exchequer Court in Dreaver v. The Amq g
which held that the Crown could disburse the proceeds of the sale of treaty lands only for
the purpbses set out in the treaty. Sucha conélusion is also in line with Anmrican case
law, which holds that the U.S. government holds band funds subject to obligations |
equivalent to those of a private trustee, even where there is no express provision for a trust
or fiduciary obligation in the underlymg statute.*!

The conclusxon that Indian monies are held by the Crown subject to what is
essentially a true trust has several 1mp0rtam implications. One of the primary obllgauons of
a trustee is to iﬁvest the trust funds in conservative investments in order to generate income
for the trust.® Indian monies are held in the Consolidated Revenue Fund, and under
s. 61(2) of the Indian Act interest on those monies is paid at a rate fited from time to time |
by the Governor in Council. The question that this practice raises is whether the rate of
interest paid on Indian monies is equivalent to, or better tha.n, that which could be obtained
through other appropriate investments. In Manchesu;r Band of Pomo Indians hic. v.
U.S.,* the United States government was held liable for depositing Indian revenue funds
in Treasury accounts that éither bore ﬁo interest or that bore interest at a rate lower than
that available in other authorized depositories. Given the similarity of the circumstances in

which the Canadian government holds Indian monies, it would seem lil&ely that it would be

% (1935) 5 C.N.L.C. 92

'
Fl

M Manchester Band of Pomo Indians Inc. v. U.S. (1973), 363 F. Supp. 1238 at 1245- 1248 The
Navajo Tribe of Indians v. U.S. (1980), 62 F. 2d 981.

2 Waters, supra, n. 24, ai p. 765; Oosterhoff and Gnllcsc supra, n. 65, at p 612; Johm.lon suprd,
n. 7, at p. 324; and Finn, supra, n. 66, atp. 114,

* Supra, n. 281.



.- 80-

held to a similar standard.* At least one action has been commenced against the Crown
for improper investment of Indian monies.**

An additiona) factor may predispose the courts to a strict interpretation of the
Crown’s obligations in respect of the investment of Indian monies. In private law, a trustee
may not invest trust money in its own assets, nor may a trustee borrow money from the
trust.*** By holding Indiah monies in its own Consolidated Revenue Account and using
that money for other public purposes, the Crown is in effect breaching this rule. While- the
Crown n.ay argue that this is a practical necessity, because in doing so it departs from the

-~

standard to which other trustees are held, the courts may give\particular attention to the

T,
. i

adequacy of the interest incomé paid on these monies.
Aside from a duty to properly invest Indian monies, the Crown faces additional
obligmions're.sl;urding the distributidn of those funds. Becaulse'of its obligatioﬁ to treat all
beneficiaries equally, the Crown would likelsr il‘lCUl‘vliilbi]ilYif it were to disfribute funds
other than according to each beﬁéﬁciary’s entitlement, just as it would if it dis;ributed funds
to those not cntitled.® It is also possible that the Crown’s fiduciary duty extends to
“conlirming that Indian monies turned over to a band council are spent by the council for the

intended purposes.™ Moreover, because a trustee must take into account the interests.of

- Wallersteiner v. Moir (No. 2), [1975] Q.B. 373 at p. 388, indicates that an appropnate rate of
rc.lum would be onc per cent per annum above the official bank rate or minimum lending rate.

3 Chief Jerome Morin et al. v. The Queen (F.C.T.D.). The case is still pending.
* Waters, supm n. 24. at p. 726-727; and Scott, supra, n. 48, at p.'5352.

!

* Fimn, supra, n. 66, at p.- 56. American jurisprudence has held the U:S. governmem liable to
account for a discriminatory distribution of the proceeds of timber sales: U.S. v. Shorr (1983), 719 F. 2d
1133; Seminole Nation v. Umred Srares (1942), 62 S, Ct. 1049,

i

* Deer v. Mohawk Council of Kahnawake and The Queen, [1991] 2 F.C. 18, in which the Federal
Court of Appeal refused to strike out such a claim.
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future beneficiaries,” there is even an argument that the Crown could be held liable for
acceding 1o a band council’s request for distribution of capital funds if the effect would be
to impoverish future generations of band members.

While it is clear that the Crown should be held to certain minimum standards in
its handling of Indian monies, it must also not act so conservatively as to totally igl;io'rc the
aspirations of Indian people and stifle the opportunities for economic development that
Indian monies can generate, Until the Crown acts to transfer ownership zmd control of
Indian capital and revenue to its Indian beneﬁciaﬁes, it will have to continue to operate as
best it can withiﬁ what one judge recently referred to as "an area of law which could not be

said to be settled with certainty".**

Having noted a number of areas in which it is logical that the Crown should be
held subject to certain fiduciary obligations, it may be worth noting ihal, by the Samc
reasoning, there are a 11u1116er of areas 6? governmental activity in which the Crown should

‘\'\A
N

conditional transfer theory, this would encompass any situation in which there is no transfer™

not be held to account as a fiduciary. According to the principles embodied in the

of power or property from an Indian beneficiary to tlie Crown that is encumbered by the
condition that the power or property be used for the best interests of the beneficiary.
Among the numerous possible examples, two are worth noting. The first area that slhould
not be considered to be subject to fiduciary constraints is the disbursement of discretionary
- funding for Indian housing,’ ig{g;lstructure or economic development or to fund legal actions
against the Crown.®!  Although the Crown exerciscs a discretion regarding benefits to

) ‘ : ..‘12

i

I W

" * Qosterhoff and Gillese, supra. n. 65, at p. 615. : o
™ Cardinal v. The Queen, [1994] 3 C.N.L.R. 41 (Fed, C.A.), at p. 43. _
M See Ominayak and Lubicon Lake Indian Band v. Canada (1987), 11 F.T.R. 85.

[
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Indian people, the power in question is not a power that has been tran:_&'errL‘d 1o the Crown

by, or on behalf of, the intended beneficiaries. but rather a power conferred on thC‘_C[_own

by Parliament through various appropriation Acts. A second example of a non-fiduciary
power would be the power of the Crown to enact legislation for the benefit of Indian
people.?”® Once again, although the exercise of legislative power is discretionary, the
power in question is not one that has been transferred to the Crown subject to any condition
as to its use.*”

One area in which the nature of the Crown/Indian ﬁduciary_relatidnship has its
gfcatést impact is in the area of aboriginal seif-government. .Although some wri;ers ‘have
_questioned whether the Crown/Indian fiduciary relationship may ever be terminated,**
when one ldoks to the source of the Crown’s fiduciary obligations it is clear that the
* relationship, and the obligations flowing from it, will be termina;ed by any self;gove[nnient
arrangement under which complete control over r.eserve land and Indian assets is g‘r:an'ted to

the Indian beneficiaries thereof.

- As noted earlier, the Crown/Indian fiduciary relationship is founded on twin
pil!urs:‘ the Indian interest and the Indian Act’s surrender requi'rement — the requirement
that the 'Crown be interposed between Indians and third parties in transact ons involving

| . their lands.. 'While the former IS a constant, the latter is not likely to be carried over into

any self-government arrangement that excludes the operation of the Indian Act. Once a

new statutory arrangement is put in place, the /ndian Act interpositioning requirement will

2 Technicaily, only a regulation-making power would be considered to be a power' exercisable by
the Crown. although an exccutive at the head of a majority government would also be in a position to
introduce such statutes as it plensed

* Alexander Band v. Canadn [1991] 2 F.C.'3, (1990) 39 F.T.R. 142, [1991] 2 C.N.L.R. 22
(I'.C.T.D.)

™ Reynolds and Harvey, supra, n. 4, at p. 30.
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no longer apply and, unless the new arrangement mimics the former requirements or
otherwise provides for a conditional transfer of power to the Crown,*? one of the two
foundations of the fiduciary relationship will be missing and that relationship will cease, It
would therefore appear that the fiduciary element of the Crown/Indian relz_u‘ionship will‘
subsist only as long as Indian bands remain under the Indian Act, and wiil cease ‘if that Act
is amended so as to remove the Crown’s power and the discretion that accompanies- that -
power.

Considered in light of the conditional transfer llleof)'. this makes perfect sense.
Unless a new self-government arrahgement provided for the transfer of power or property
to the Crown on condition that it be used for the beneﬁt of Indian ben_el"ncim'ies. tlherc would

be no basis for invoking fiduciary obligations; because the Crown would have no

3
i

discretionary power left, there would be no reason to call for ﬁduciarf oblig:\tio;ié to
confine its exercise.*” |

Having examined the basis for the Crown/Indian fiduciary relationship, ’l will
now turn briefly td an examination of the implications of that relationshib for _lhcl Crown in

terms of fiduciary duties and the consequences of breach of such duties. Because the

5 An unlikely event.

6 Mpst native law scholars appear to accept this premise. Reiter puts it thus (supra, n. 78, at p. 22):
P pt th p

Academics agree that when a particular Indian band is given discretionary power which they are
entitled to hold and are competent to wicld, the Crown’s responsibility to oversée their actions and
decisions is decreased in a manner proportionate to the band’s independence and expertise. The
Crown only remains a fiduciary so long as it continues to exercise discretion and control in
relation to a vulnerable Indian people. '

The view that the Crown’s fiduciary oblipations ,conlinué only so long as its discretion remains is echoed
in the following passage cited by Reiter (supra, n. 78, at p. 23) from an unpublished paper "The Present
System” by P. Lancaster (First Nations Land Ownership Conference, Vancouver, B.C., Scptember 29,
1988) at p. 5: " ' :

the government could terminate its fiduciary obligation if it were to give to the First Nations - -
themselves the power to deal with their lands as they wish, Inas much as it retains its discretion
over the use of Indian lands, it would appear that the Crown must act as a responsible fiduciary.
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Crown/Indian fiduciary relationship is attributable to the same factors that goverri private
fiduciary relationships in the common iaw, it is reasonable to look to that law and to those
relationships for the parameters of the obligations that attach to the Crown as a ﬁduciéry in
its relationship with aboriginal peoples. The following‘chapter examines some of the
obligations that have been held to govern fiduciary relationships. Part II then offers a more
detailed examination of a particular ﬁdgciary obligation, that of avoidance of conflict of

interest, and its significance for the Crown in its dealings with reserve lands.

v

CHAPTER IV
' IMPLICATIONS OF THE CROWN’S FIDUCIARY RELATIONSHIP

General Rules Applicable to Fiduciaries in Private Law

As a prelude to eﬁamination of the application of fiduciary rules to thel Crown in
relation to the alienation of Indian lands, it is instructive to look at the manner in which
- those rules are applied in the private law coniext. ‘Once a ﬁdﬁciary relationship ﬁas been
found to exist, the law will hold the fiduciary to what Laskin J. referred as "norms of
exemplary behaviour”.®  As the conditional transfer theory’s description of a transfer of -
encumbered power or property signifies, the courts have required that the fiduciary’s use of
the transferred power or property be directed always to the best interests of the beneficiary.
This ié sometimes described as a requirement of uberrimae fides or utmost good faith?®

— an “absolute and perfect candour or openness and honesty; the absence of anyi

™' Canadian Aero Service Lid. v. O'Malley, supra, n. 27, at p. 384.

*% Ellis, supra. n. 48, at p. 1.2: DeMott, supra, n. 23, at p. 882.
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concealment or deception, however slight”.* In applying this requirement to the specific
circumstances before them, the courts have derived a number of rules of conduct applicable

to fiduciaries.

Before considering particular rules of conduct it is important to recognize that one
element, always present but not always explicit, must be read into the iteration of each rule:
i.e., that the requirements of the particular rule apply unless the fiduciary obtains from the
beneficiary proper consent®® to a departure from the rule. In fiduciary relationships in
which the beneficiary is a party to determination of the terms of the rc_lmionship..mlch as
the Crown/Indian surrender relationship, by properly obtaining the consent of the
beneficiary to an otherwisé proscribed act or decision, the fiduciary can rém.ovc that act or

decision from the scope of his or her fiduciary duties.® In the result, cach duty

2% Black's Law Dictionary, 4th cd., (St. Paul, Minn: West Publishing Co., 1968)..

3 The requirements for such consent are discussed, infra, at p. 105. For future referenee, consent
that meets ail legal vequirements will be referred to as "proper™ or “appropriate” ‘consent.

3 Shepherd, supra, n. 20, at p. 170. This statement, while applicable in the context of the
Crown/Indian relationship, requires some qualification, because different types of fduciary relationship
differ in the extent to which the beneficiary may vary the fiduciary’s obligations (Finn, supra, n. GG,
p- 21). In certain relationships, some scholars treat conscnt not as an clement of the fiduciary duty per
se, but rather as'a defence to breach of the duty (sec, for example, Oosterhoff and Gillese, supra, 1. 63,
at p. 760). To address this point, it is suggested that fiduciary relationships be viewed as falling into two
categories: those in which the beneficiary is empowered to alter the terms of the relationship and those
in which the beneficiary cannot. For purposes of this discussion, let us refer to the former as dynamic
relationships and the latter as static relationships. An agency agreement would typically constitut¢' an
example of a dynamic relationship, given that the principal is free to unilaterally. limit or vary the termis
of the agency; an example of a static relationship would be the typical true trust, in which the parameters
of the relationship are set out in the trust instrument and may not be altered by the beneficiary.
Oosterhoff and Gillese describe the distinction (at p. 60) as follows:

... an agent acts on behalf of, and subject to the.control of, the principal. In contrast, a trustec

is not subject to direction or control by the beneficiaries, beyond the obligation to deal with the
trust property in accordance with his or her trust duties. This distinction holds, even when all the
beneficiaries are sui juris and unanimous in their desire to replace the current trustee with a trustee
of their choosing; no beneficiary can intetfere with the exercise of the trustee's fiduciary powers
in the administration of the trust.

The differcnces between the capacities of the beneficiaries in the above two categorics to alter the
parameters of the fiduciary relationship will lead to differences in the manner in which consent of the
beneficiary 1o a breach of fiduciary duty can be understood. In a static relationship, because the
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discussed below should be considered to be prefaced by the expression, "Unless the
beneficiary otherwise appropriately consents, ...", and the descriptions set out below
should be read with this caveat in mind.
Among the rules of conduct derived by the courts to constrain the actions of
fiduciaries in private law are the requirements that a ﬁduciary must
(1) not advance the interest of another party at the expense of the beneﬁciary‘or
rcpresént two principals in the same transaction;>®
(b) where appropriate, adhere to the beneficiary’s instructions;®® .
(é) not hire himself or herself to perform work required in éonnection with the -
fiduciary relationship;**
(d) make ‘avai.lable to the beneﬁciary all information obtained by §irtue of the

. . . / L) - . -
fiduciary relationship®® and, where the relationship requires that the beneficiary

I

beneficiary cannot alter the terms of the relationship (Finn, supra, n. 66, at p. 21), the consent of the
beneficiary’ is irrelevant to the determination of whether a breach of duity has been committed — if the
fiduciary acts contrary to the fixed requirements of the relationship, he or she is in breach. If the
beneficiary has consented to the prohibited act, however, the fact of that consent can be raised in defense
= 1o an action by that beneficiary for breach of fiduciary duty (Oosterhoff and Glllese supra, n. 65, at

. p. 760, citing Re Pauling's Settlement Trusts, [1964] Ch. 303).

In a dynamic relationship, on the other hand, lack of consent may be treated as a requlsne element
of breach; because the beneficiary is free to alter the parameters of the relationship, in consenting to an
otherwise proscribed act, the beneficiary may be seen as removing that act from the scope of the
fiduciary’s duties.

e Scou supra, n. 48. at p. 555; Finn, supra, n. 66, at p. 16; Paul M. Perell, "Classifying Conflicts
of Interest”, (1994) "SLSU C. Gazetie ll at p. 12; Reiter, supra, n. 78, atp. 7.

. Deacon v, Varga (197") 30 D. L R (3d) 653 at 659, subject to the commentary set out, supra,
n. 301.

1

™ Broughton v. Broughton (1855), 5 De G. M. & G. 160, 43 E.R. 831 at 833, See also Scaly,
" supra, n. 85, at p. 127, :

05 Melnerney v. MacDonald, supra, n. 56, at p. 150; but sce Re Londonderry's Settlement, [1965]
Ch. 918, [1964] 3 All E.R. 855(C.A.). regardmg limitations on a beneﬁmary s right to information
conccrmnb a fiduciary's dcllbcr'mons
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make decisions, ail information relevant to those decisions:™™

() keep confidential an); information obtained in the fiduciary ca[;ucily:'“"

(f) act impartially as between beneficiaries:™®

(2) not purchase fiduciary property;*”

(h) address his or her mind to the administration of the fiduciary property and show
the same degree of care in that administration that a person of ordinary prudence

would exercise in the management of his or her own affairs;*"

(i) make financial accounts relating to the fiduciary property available to the

beneficiary within a reasonable time after receiving a request for them;™! and

() not make the business of the beneficiary "an object of interest to himsell. mi

Although one can foresee circumstances in which any of these rules might apply

™ Hope v. Beard (1860), 8 Gr. 380. Sce also DeMott, supra, n. 23, at p. 900. This might no,
however, include information tending only to show that the beneliciary’s instructions or decisions are
improvident (Deacon v. Varga, supra, n. 303, at p. 569). In Globe Woollen Co. v. Utica Gas & Eleciric
Co. (1918), 224 N.Y. 483, however, the court held that a trustce does have a duty to advise the
beneficiary of any reservations that the fiduciary holds. DeMott further speculates that the fiduciary, -
having shared his or her honest opinion with the beneficiary, may be liable for any losses incurred by the
beneficiary in reliance on that opinion. It is submitted, however, that, except.where the opinion is shown
1o be a result of a lack of due diligence and care, such a combination of duty and liability would be
somewhat perverse.

W Ellis, supra, n. 48, at p. 3.21, citing Martin v. Brown (1910} 19 Man. R. 680 (K.B.).

WS Waters, supra, n. 24, at p. 787; Oosterhoff and Gillese, supra, n. 65, at p. 620; Finn, supra,
n. 66, at p. 16. ’ .

%% The expressions "fiduciary property™ and "fiduciary assets” are used herein 1o'identify property
that has been transferred to the fiduciary on the understanding that it will be used for the benefit of the
beneficiary. In an express trust, thc most common sitnation in which encumbered property is enconntered
in the fiduciary context, this would normally be referred to as the "trust property”. Finn notes that the
latter expression is also often applicd to property held by other fiduciarics.(supra, n. 66, at p. 89).

W0 J oaroyd v. Whitely (1887), 12 App. Cas. 727 a1 733.
M \Waters, supra, n. 24, at p. 872, '
32 Toronto v. Bowes (1854), 4 Gr. 489, at p. 503.
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in the context of the Crown’s relationship with Indian peoples under the Indian Ace M
there r4is a relative dearthiof authoritative jurispriience on rules of conduct specific to that
rleulationship. In considering the jurisprudence that does exist. however, the decisi ision in
Guerin forms a natural starting point.
. .
The Crown’'s Breach of Fiduciat;v Duty in Guerin
The first two rules referred to above were the focus of lllt.. Court’s qulmgs of

misconduct in Guerin: i.e., the Crown's failure to act in accordance wilh the wishes
Vexpressed by the band and its obeisance to the golf club to the detriment of the band. The -
former rule — that the fiduciary must adhere to the benefictary’s s instructions — was put in
issue by the Crown’s comentioﬁ that, as the wording of the surrender in that case 'qu
unrestricted, the Crown’s discretion to act was left totally uni‘cuercd. This was countered
by the band’s argument that the Crown wis equally bound by the w:shca. of the b.md lhdl
were conveyed orally to Indian Affalrs in the dthUSblOI‘lb leddmg, up to’ thc. surruulu . In
considering the issue, chkson J agreed with the Court of Appeal lhat the band's oral
expressions had not sbmehow become formally mcorporated into the ‘Surrcndcr :u; conditions
expressly binding on the Crown since to have so held would h.wc. vm.md llu, lomml
requirements of ss. 37‘ to 40 of the Indian Act. As'he. pointed out, hnwwc.r even thou;,h
the surrender was not thereby explicitly restricted, in the context of its fiduciary rclglionkhip
with the band the Créwn could -not digregard lhe'baxid’sslated intentions:

The oral reprtlasentatioﬁs form the backdrépw against which the Crown’s cohduc'l' in

discharging its fiduciary obligation must be measured. They inform and confi ne
the field of discretion within which the Crown was free to act.*! L

313 Several such circumstances were noted in the preceding chapter.

3 Supra, n. 3, at p. 344.
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In the context of the conditional 't_ransfer theory described earlier, the oral )
representations can be seen as implicit encumbrances on the exercise of the discretion
conﬁ:rred on the Crown by virtue of the surrender. In _this respect, the circumétances are
closely analogous to those of Lac Minerals,*"® in which the fiduciary. duties identified in
the relationship exceeded those‘ set out in the formal partnership agreement. With its
discretion so encumbered, the Crown was not free to sign a lease on any terms of its
choosing.. ‘When it proved impossible to obtain the lease that the band wanted, Dicksé)n_J .
concluded that th.e Ir'll‘dian Affairs officials should have advised the band accordihgly_ and
sought further direction from the band as to how to proceed. A change i‘ri.'instmctions from
the band would have varied the conditions of the Crown’s exercise of discretion in fllé o
'circumstancels: ‘The fact that thdselofﬁcialz-; did not do so‘, but instead proce_eded with the -, .
1rmlsaction in.‘ disregard of the pré-existing constraints on their discretion, 'forrﬁed ;herlkniasis
for the Clouri‘s conclusion that the Crowﬁ' should be held liable: .

After the Crown's dgents had induced the band to surrender its land on the
understanding that the laud wouid be leased on certain terms, it would be
unconscionable to permit the Crown simply to ignore those terms.. The existence
of such unconscionability is the key to a conclusion that the Crown breached its ‘

fiduciary duty....

'

'
1

The Crown cannot promise the band that it will obtain a lease of the latter’s land *
“on certain stated terms, thereby inducing the band to alter its legal position by
surrendering the land, and then simply ignore that promise to the band’s
_ detriment.... In obtaining without consultation a much less valuable lease than
“ that promised, the Crown breached the fiduciary obligation it owed the band.*'®

, The weight given to oral representations made by a band during the surrenc_iéi"

S Supra, n. 22. In his discussion of the case, Flannigan refers to the "default nature of fiduciary
regulation”, namely that fiduciary obligations nced not be spelled out in a contract entered into in a
fiduciary relationship but will always apply unless the parties agree otherwise (supra, n. 116 at p. 66).
The same argument would apply by extension to the formal documents prepared to evidence a surrender.

e Sypra, n. 3, at p. 344.
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process could have signiﬁeam implications for the Crown in its conduct of surrenders.
Among other things, it would appear to require that the Crown keep accurate records of ail
discussions pertaining to proposed s.urrenders, in order to ensure that it has some record of
wishes expressed and representations made’ "In addition, it would likely be 'ldvisnble for the-
Crown, where appropriate, to include a statement in the surrender documents to the effect
that the surrender reﬂecrs the entire extent of the band's intentions and the Crown s
| undertakmgs AIthough sucha drsclarmer wrll not neeessarrly exclude consrdr.r.mov of oral
rel:vresentations,:mr its presenc" would at least alert band members to the desirability of
including a statement'of all rmportanr undertakings in the surrender documentation.
VAlthough 'nor expressly lnoted, the first rule of conducr listedl above- on page 86 —
: that the ﬁducrary may not advance the interests of another party at the expense of the
- : bene.rcrary —is the basrs for recovery in Guerin. ln aceedmg to rhe golf club’s request for
‘ ':;. molusxon in the lease of terms favourable to it notwrtlrstandmg the obJectlons of the band,
the Crown clearly favourecl the interests. of the golf club over those of the Iband. ‘
| As is apporent, the Court’s identification of unfulfilled obligations in Guerin
eccords well with the rules of conduct applied to fiduciaries in'private law. I-Iowever,l‘a,side
from ﬂie two obligations noted — the obligation to consult with the band before departing
from agreed upon terms and the implied obligation not to favour the interests of a third
party — Dickson J. offered very little guidance as to what other standards of conduct should
be expected of the Crown as fiduciary.®'* Having introduced the governing fiduciary

principle, the Court was apparently content to leave its scope and content either to be

37 The Supreme Court felt free to ignore similar disclaimers in Hodgkinson v. Simms, supra,
n. 18, at p. 436.

318 See also Johnston, supra; n. 7, at p. 307, who considers the Judgment 1o be "unhelpful in
assessrng the nature and parameters of the Crown’s fiduciary duty”.

\.
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derived from the body of common law from which it was extracted or to evolve according
to the unigue requirements of the Crown/Indian relationship.”"?

In any event, the absence of detailed guidance as to the standards of conduct to
be expected from the Crown has caused uncertainty and dissent to permeate subsequent
native law jurisprudence. We have seen, however, that the Crown/Indian ﬁduciary>
relationship accords ciosely with the relationship between the fiduciary and beneficiary
described in private law jurispﬁldence. Moreover, nothing suggests that there is any reason
to treat the Crown/Indian fiduciary relationship as being any different from the classic
fiduciary model described by a conditional transfer of power or property. If it walks like a
duck and talks like a duck ... If the Crown/Indian fiduciary relationship fits the conditional
transfer paradigm developed in private law, there would furiher appear to be no reasoﬁ why

the duties attaching to a fiduciary in private law should not aiso applly in appropriate

circumstances to the Crown in its functions as fiduciary in the public law context. All of

-
~

" the obligations applicable to private law fiduciaries set out above should therefore aiso_ be
applied, where the circumstances warrant, to the Crown in the pgrformance of its ﬁducliary
oblig#tions to Indian peofﬂes. |

In the circumstances of Guerin, the Crown was dealing as inteﬁnediary ina
transaction between the band and a third party, the golf club. This 1s not always the case,
however. Cases subsequent to Guerin have involved transactions in whjch the Crown itself
was allegedly a principal. In these casés, the most recent of whic,h is tﬁe Apsassin case,

uncertainty as to the scope of the Crown’s obligations has persisted. This has been

M9 Iy respect of the latter possibility, the Court, having introduced a radical new element into
Indian/government relationship, may have been content to provide only the minimum of explanation
necessary to support the decision, leaving the future application of the new principles to be expanded,
limited or clarified in its own future decisions.
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espetially so regarding allegations of conflict of interest on the part of the Crown — the
subject-matter of the last of the rules of fiduciary conduct set out above. As will be argued
in Part II, by the reasoning set out in the precedipg paragraph. the same principles
applicable to conflict of interest in priyate law matters should be extended and applied to
the Crown in irs conduct as a fiduciary.

-Notwithstanding the dearth of guidance provided as to the scope of the Crown’s
fiduciary drrties, Dickson J. was'quite' clear regarding 111e measure of damaues to be
"awarded for their breach, statmg that such damages were to be determmed by reference to
the prmcrples applicable to the law of trusts. The remedres applicable to breaeh of trust,
and to other breaches of fiduciary obligations in general, are outlmed bneﬂy in the section

that follows.

Remedies for Breach of Fiduciary Duty

Once a brcach of fiduciary duty has been fouad to exist, the courts, in the
exercise of their Equitable jurisdiction, make available certain discretionary remedies nal ‘
available in actions at common law. These inelude: | |

. rescission‘of any transa‘cti.on entered into by rlre fiduciary in conflict of
interest;™® | | |
e an accounting of any profits obtained by the fiduciary;®'

¢  in cases of misuse of fiduciary property, forfeiture of any ‘profit madc from its

use, payment of compensauon for any alteration to the property and forfeiture of

3 Ellis, supra, n. 48, at p. 20.2; Youdan, supra, n. 99, at p. 96; John D. McCamus, suprd, v. 98,
at p. 58. ‘ ‘

3 Regal Hastings v. Gulliver, supra, n. 424, at p. 144; Boardman v. Phipps, supra, n. 424.
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any unauthorized improvements to the property;**
e  compensation for any loss caused by the breach of fiduciary duty, including,
| where property should have been invested but was not, interest from the time the
property should have been invested;”
s  fmnposition of a constructive trust or equitable lien in respect of transferred
assets;3
»  the tracing of assets transferred to complic_:itous third parties;
* an injunction® or declaratory relief;**® and
* - punitive damages™’ ‘or the awarding of costs on a solicitor-and-client basis,
where the breach was motivated by the fiduciary’s self-interest.’
A ﬁhdin_g of breach of fiduciary duty can have a number of additional
il]lplicati011s. - In certain cases, a beneficiary can avoid the application of limitation periods

that would bar an action for a non-fiduciary breach.*” In addition, as Waters explains,

"Equity adopts the policy that while gain resulting from a breach is the property of the

2 Ellis, supra, n. 48, at p. 2.17, citing Boryczko v. Toronto, Polish Veterans Association, [1958]
O.W.N. 118. Oosterhoff and Gillese note that where the unauthiorized improvement results in an increase
in the value of the property that is attributable solely to the skill of the fiduciary, the fiduciary may not
be liable to forfeiture of the increase (supra, n. 65, at p. 366.

3 Waters, supra, n. 24, at p. 1001, citing McArthur v. Imperial Trust Co. (1911), 17 W.L.R. 415
(B.C.). : .

M Keech v. Sanford, supra, n. 341; Re MacCullough; Price Waterhouse Ltd. v. MacCullough, supra,
. 1. 396; Lac Minerals, supra, n. 22, at p. 678. '

¥ McCamus, supra, n. 98, at p. 58; Ellis, supra, n. 48, at p 20.5,
2 Montana Indian Band v. The Queen (No. 1}, {1991] 2 F.C. 30 at 39.
7 Norberg v. Wynrib, supra, n. 33, at p. 299; Ellis, supra, n. 48, at p. 20.24.

M¥ Ellis, supra. n. 48, at p. 20.24, citing MacMillan Bloedel Ld. v. Binstead (1983), 22 B.L.R. 255
(B.C.S.C.).

3 Shepherd, supra, n. 20, at p. 9.
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b_eneﬁgiary, every loss is the trustee’s own."* As a resuit, where a fiduciary has
committed a number of breaches, he or she may not set off losses incurred in some against
gains made in others, unless all were part of a single contil;uing transaction.®!
Moreover, in the case of a loss attributable to a breach of fiduciary duty, the t“xdl‘ICiar)' may

be denied recourse to a defence that the beneficiary contributed to his or her own

losses. ' .

S

In Guerin'. the trial judge awarded compensation based on the loss of economic
rent to the band from the lands in qugstion. Although the estimates presented varied {rom
$45 million to $71 million, thé trial judge applied various contingencies to reach an award
of $10 million.**

The last-mentioned fiduciary obligation set out above on paée 87 — that the
fiduciary shall not have a personal interest in|t.1ca1ings with a beneficiary — has becn'
problematic for the Crown. The perception of fiduciary impropriety has been particul;.nrly
troublesome in circumstances in which the Crown has sought to use Indian reserve lands for
pub;ic pUrposes. The‘ir.nplications for the Crown in this regard are the subject ol Part Il 9‘.,
this paper, which follows. As a basis for examination of the application of conlﬂi(;t-olf

interest principles to the Crown, it is proposed to first describe the manner in which those

»° Waters, supra, n. 24, at p. 999.
3 1phid. See also McMahon v. Canada Permanent Trust (1980), 6 E.T.R. 43. (B.C. C.A.).

32 Carl B. Potter Ltd. v. Mercantile Bank of Canada (1980), 8 E.T.R. 219 (8.C.C.), at p. 228. The
opposite course is, however, strongly indicated in'the judgments of McLachlin and La Forest JJ. in
Canson v. Boughton, supra, n. 83, at pp. 556 and 585, respectively. Sce also J. Derck Davies,
"Equitable Compensation: "Causation, Foreseeability and Remoteness®, in Equity, Fiduciaries and Trusts,
1993, ed. Donovan W.M. Waters (Toronto: Carswell, 1993) p. 297, at pp. 317-318.

' !

3 Supra, n. 3, at p. 332. Although Dickson J. stated that trust law principles govern the quantumn
. of damages for breach of fiduciary duty, the trial judge’s aprf:'roach to determining the damages was not
a model of precision; even he admits that he found himself “junable to set out a precisc rationale or
approach, mathematical or otherwise” for his award. ,

ok
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principles have been developed and applied in private law, which description forms the

subject of the next section.

PART Il — CONFLICT OF INTEREST

CHAPTER V
CONFLICT OF INTEREST BY A FIDUCIARY

‘The Rule against Conflict of Interest in Private Law

~

The rule against conflict of interest is ;rguably the most important fule applicabie
to a fiduciary, and one which is implicit in.a number of other rules of ﬁducfary conduct
. discussed earlier. Weinrib refers to the conflict of intgfest rule as the “ir;‘iadtncible core ofk
the fiduciary obligation".® “The rule, put simply, is that a fiduciary may not alléw a

W :

‘personal interest or a duty to another to‘ conflict with his or her duty as a fiduciary, which '
includes the making of a personal profit by virtﬁe of the ﬁduciafy capacity.**® Scott
refers to the conflict of interest rule as a "precept, old as holy writ, that a man cannot serve

two masters".?¢ The general rationale for the rule was stated in Toronto v. Bowes:

when a man views his duty to another through the medium of his private
interests, it is fuaman nature that this vision of the former should be imperfect, if
not distorted.*’ ' |

The conflict of interest rule appears in a number of formulations addressed to the

¥ Supra, n. 21,-at p. 16.

-
-
-

. *¥ Oosterhoff and Gillese, supra, n. 65, at p. 396; Perell, supra, n. 302, at p. 28; i:inn, 'supra, n. 66,
ap. 4. ‘ C

¥ Supra, n. 48, at p. 555. Sce also Finn, supra, . 66, at p. 252.
3 Supra, n. 312, at p. 526. Emphasis in original.
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specific circumstances of particular cases. The most often encountered particularization of
the rule states th'at a fiduciary ‘may not purchase fiduciary property.””® Corollaries to this_
rule are that a fiduciary may not lease® or take an option on fiduciary property™ or
acquire the renewal or reversion of any lease held for the beneficiary > -Thelpurchasc )
prohibition also extends to any buyer with whom the fiduciary has a personal* or w\'\
business™ relationship. Both the prohibition against purchase of ﬁduciafy property and
the relationship between fiduciary and buyer were very much m issue in Apsassin.**

The proécription against the purchase of,‘or other acquisition of .an interest in,
fiduciary property is based on the unfair advantage that the fiduciary would lmv-c in such a
ti‘ansaction. Aside from the obvious element of arraﬁging to acquire the property at an

advantageous price, the fiduciary can gain an advantage by arranging the timing of the

purchase of commercially volatile property such as real estate or securities.™ or by

v
i

3 The rule was first-siated in Ex p. James, [1803-13] All E.R. 78, (1803) 32 E.R. 385, 8
Ves. Jun. 337; it has been more recently applicd by the Supreme Court of Canada in Osadclutk v.
National Trust Co., [1943] 1 D.L.R. 689 (8.C.C.). '

339 Seaton v. Lunney (1879), 27 Gr. 169 (Ont. C.A)).
30 Shepherd, supra, n. 20, at p. 160.

3 Keech v. Sanfbrd (1726), 25 E.R. 223, Sel. Cas. T. Ki'ng 61; applied in Tylee v. R. (18:77). 7
S.C.R. 651. ' ‘

1332 Perell, supra, n. 302, at p. 27; Finn, supra, n. 66, at p. 193, citing Tanti v. Carison, [1948]
V.L.R. 401. ’ ~

-t

33 Krendel v. Frontwell Investments Lid., [1967] 2 O.R. 579. See also Shepherd, supra, n. 20, at
p. 165, citing Wendt v. Fischer (1926), 154 N.E. 303, Re Posilethwaite (1888), 59 L.T. 58, Cooper v.
Burchett (1938), 279 N.Q. 598, Goldman v. Kaplan (1948), 170 F. 2d 503 and Re International Equities
Lid., [1943] O.W.N. 514 aff’'d [1943] 4 D.L.R. 806 (C.A.). Finn points out that courts will normally
consider a sale to a company wholly owned by the fiduciary or to a partnership of which the fiduciary

is a partner to be in substance a sale by the fiduciary to himself or herself (supra, n. 66, at p. 193).
3 These issues are discussed in detail in Ch. VL.

3 Morgan v. Wright, [1926] A.C. 788, at p. 798 (P.C.).
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arranging self-advantageous credit terms,* interest rates or warranties.*”’ A

duplicitous fiduciary can, moreover, arrange to obtain appraisals under conditions that will
keep values low, and can discourage competing purchasers. A fiduciary can also' avail
himself or herself of a variety of means, such as limited advertising, to offer a 'fhighest"

" price that is lower than what might otherwise be. obtainable. Similarly, by virtue of the
fiduciary's association with the beneficiary, he.or. she is often in a position to know the.
lowest price that will be accepted for the property.**® By the same token, in the purchase
* of a reversionary intérest or the renewal of a lease, a fiduciary can unfairly b'eneﬁf from
knowledge not available to other potential purchasers and gaineci éolély as .a result of the
fiduciary position to obtain the renewal or reversionary interest at lessflthan its true

. 'V..nlue.g"" o, ‘

| "I‘he. case law also sets out a generalprohibiﬁon égainst contracts between

fiduciary and bcht_:ﬁciary.”“. This extends to the sale of the fiduciary’s property' or

¥ Ibid. |
M7 Shepherd, supra, n. 20, at p. 157,
38 Shcp'lllerd. ibid., at p. 158.
" 39 Finn, supra, n. 66, at pp. 79 and 169. -

A '

3% A" distinction should be drawn at this point between various types of fiduciary relationship and
different categories of beneficiary. The prohibitions against dealing with a beneficiary, including those
relating to the purchase or sale of property, apply to transactions within the scope of the fiduciary
relationship where the relationship is such that the ﬁdihciary has the potential to influence the beneficiary
in respect of the transaction.- One such example might be that of a real estate agent, acting on behalf of
a seller of property, who buys the property himself. Suck-zz-2gent would be in a conflict of interest
position, especially if the seller had been relying on the agent to advisc as to an appropriate selling price.

_ The situation is somewhat different in the case of a true trust, however. The conflict of interest rule
applies to transactions by a trustee that are carried out with the trust itseif (e.g., a purchase or sale of trust
property). Dealings with a trust beneficiary, such as the purchasé.of the beneficiary’s interest itself, are
'not subject to the conflict of interest rule, although certain other constraints apply (see generally
Oosterhoff and Gillese, supra, n. 65, at p. 396). Finn, however, notes at least one case in which the rule
has been applied to the parchase of a beneficiary’s interest (supra, n. 66, at p. 171, citing Dougan v.
McPherson, [1902] A.C. 197).

The Crowxﬂlngiiah refationship is much closer to the former category than to the latter. Because the
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services’ to the beneficiary (i.e.. the purchase thereof by the fiduciary on behalf of the
beneficiary). In the case of a corporate fiduciary, the prohibition exteﬁds in some
jurisdictions to the sale of its own shares to the beneficiary.” The contracting
prohibition applies also to the making of loans by a fiduciary to a beneficiary, even at lower
than prevailing interest rates.” By the same token, the rule proscribes the borrowing of
money by a fiduciary from a beneficiary.*®

Any misuse of any aspect of fiduciary property, including persjc_nml enjoyment by
the fiduciary, is strictly prohibiled.m In this regard, any use of fiduciary property ‘thalt is
not expresély or implicitly authorized by the terms of the fiduciary relationship will be
considered to be a misuse of the property.*

The conflict of interest rule also precludes a ﬁducmry ‘from usmg his or her
position or t1duc1ary POWETS to compete with the beneﬁcnry — by soliciting the

beneficiary’s clients, for example.” Similarly, the fiduciary may not use his or her

W

Indian Act requires that all transactions involving reserve lands be transacted through the Crown as
intermediary, all dealings with reserve lands fall within the scope of the Crown/Indian ﬁduciary
relationship. It is therefore not possible for the Crown to purchase the Indian benefi ciaries’ interest
outside the confines of the fiduciary relationship, as a true trustce might purchase a trust beneficiary’s
interest. For the purposes of this paper, then, future references to dealings with a beneficiary should be
read as references to dealings with a beneficiary in a context similar to the Crown/Indian context.

3 Osadchuk v. National Trust Co., supra, n. 338, at p. 691; Scou, supra, n. 48, at p. 544.
352 Broughton v. Broughton, supra, n. 304,

3% Ferrier v. Rétd (1966), 55 W.W.R. 299 (B.C.S.C.), applying s. 16(2) of the B.C. Trustee Act,
R,S.B.C.' 1960, c. 390, (now R.S.B.C. 1979, c. 414, 5. 17(2)).

34 Waters, supra, n. 24, at p. 726, Ellis cites Higgins v. Higgins (1932), 4 M.P.R. 365, as a
possibly incorrectly decided exception to this rule (supra, n. 48, at p. 2.10). ‘

3, Waters, ibid., at p. 727.

% Finn, supra, n. 66, at p. 79.
1 Ellis, supra, n. 48, at p. 2.17.
¥8 Ellis, ibid., at p. 1.6.
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position to usurp an opportunity available to the beneficiary, even where the beneficiary
chooses to disregard the opportunity.*’

The prohibitions against the purchase of fiduciary property and, in certain
circumstances, _against contracting with a beneficiary continue after the fiduciary
relationship ceases,*® primarily to prevent the fiduciary from obtaining an Tunfai{
advantage that may subsist after retirement, or from retiring from the position of fiduciary

in order to make such a purchase.*®

Potential vs Actualized Conflict of Interest

One aspect of the rule against conflict of interest on which there is some

‘disagreement is whether a fiduciary must avoid placing himself or herself in any position in

which a conflict of interest might arise, or whether the fiduciary is merely prohibited from

acting against the interests of the beneficiary when a conflict of interest situation does arise.

A number of writers have argued that a fiduciary breaches his or her duty to the beneficiary

by placing himself or herself in a position where even the potential exists that a conflict of

interest may arise."” Ellis advances this view based on the dicta in Toronro v. Bowes that

"no person acting in a fiduciary capacity shall be allowed to put himself in a position where
= :

his duty and his interest may conflict">® and the statement in Davis v. Kerr, that "{no

fiduciary] shall be allowed to enter into engagements or assume functions in which he has

¥ Canaero, supra, n. 27, at p. 384; Sinclair v. Rideour, [1955] O.R. 167 (Ont. H.C.).

M Re Long's Aﬁpeal (1905), 9 O.L.R. 367; Morgan v. Wright, [1926) A.C. 788; Canadian Aero
Service Ltd. v. O'Malley, supra, n. 27, at pp. 386-389. See, howevcr, Sandhu v. Shiell, (May 31, 1994),
(B.C.S.C.) File No. C921344).

' Finn, supra, n. 66, at p. 190.

% Eliis, supra, n. 48, at p. 2.3. See also, Waters, supra, n. 24, at p. 32; Ong, supra, n. 66, at

) lp. 313; Owen, supra, n. 78, at p. 2: and Sealy, supra, n. 85, at p. 125.

3 (1856) 6 Gr. 1 (Ont. C.A.), at p. 115. Emphasis added.
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or can have a personal interesi conflicting or which possibly may conflict with the interest
of those he is bound to protect” .’

It is submitied, ho\\.rever, that the better view is that in order to be answerable for
"a breach of fiduciary duty not only must an actual conflict of interest arise — a decision
faced by the fiduciary within the scope of his or her duties in respect of which a duty to
another or a éonﬂicting personal interest exists — but the ﬁducidry ;uust in fact act against
the interests of the beneficiary in making tlmt.decisidn.i“;s ‘Fiduciary duties are esse_ntiaily
directed to the manner in which the fiduciary must act, or to the factors that the ﬁdﬁciary
may or méy not take into account. in making a decision.*® In order to distinguish |
between a situation with a potential for conflict of interest and a sit.uz\ti;m cohsﬁtuling an
actual conflict of interést, it is important to recognize that breaches of fiduciary duty arise
in connection with the acts of the fiduciary rather than out 61" the relutionship pér ye
Shepherd explains the rafionale for this_ view as follows:

B

Analyticaily, a conflict of interest exists wherever an individual is faced with a_
choice between his own interest and his duty to another.... It is only when the

 (1890) 17 $.C.R. 235, at p. 246, quoting Aberdeen Railway Co. v. Blaikie Brothers (1854), 1
Macq. 461 at p. 471 (H.L.). Emphasis added. Other cases cited by Ellis in support of this contention,
although couched in terms of a prohibition against potential conflicts of interest, in fact dealt with actions
that constituted -actual conflicts of interest. In Rose v. Rose (1914), 22 D.L.R. 572 (Ont. C.A.), a trustce
who purchased shares on his own behalf actually acted to the detriment of the trust, which as a result lost
its majority shareholder position. In McLennan v. Newton, [1928] 1 D.L.R. 189, where the trustec had
entered into a contract with the trust, the court again was dealing not with a potential, but instead with

. a consummated, conflict of interest. '

3 Hawrelak v. Edmonton, [1976] 1 S.C.R. 387,

3% Although many formulations of fiduciary duties are expressed in the negative (e.g., "a fiduciary
must not purchase the fiduciary property”, "a fiduciary must not advance the interests of another over .
those of the beneficiary), these duties all contemplate an affirmative act or the exercise of a discretion on
the part of the fiduciary. Until there is a decision to act (to sell the fiduciary property) or a discretion
to be exercised (as to whose interests to favour), it cannot be said that any affirmative duty can be
breached by the fiduciary. By extension, exercise of the fiduciary's encumbered power is the sine gua
non for a breach of fiduciary duty to occur.

%7 See also Perell, supra, n. 302, at p. 13.
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choice is made contrary to the duty ... that the fiduciary’s liability arises. The
legal system pounces on the fiduciary who has actualized his conflict of interest,
not the fiduciary who is faced with it. When we say "a fiduciary may not put
himself in a position where his interest and his duty conflict”, we are completely
wrong.... What he cannot do is choose in favour of his interest.*

Finn mirrors this view:
But so long as the possibility of a conflict of duties remains no more than a
possibility, be it likely or unlikely ever to eventuate, there can be no breach of
the rule. It is not enough that some ground for uneasiness as to ... future conduct
arises. There must be a real, an actual, conflict in some present matter and not
simply a theoretical conflict.X® :
As Shepherd points out,>™ the potential for conflict of interest is inherent in certain
relationships,>”' while in other cases conflicts may arise entirely passively, independently
of any participation by the fiduciary.*” Frankel goes further, postulating that all fiduciary

relationships possess the potential for conflict of interest:

An idea] fiduciary is one whose interests do not conflict with those of the
entrustor.... However, finding this person is not a realistic possibility.*”

That being said, there are instances in which a latent conflict of interest will be
scrutinized by the courts, such as where irreparable harm could be caused by the fiduciary
choosing to act against the beneficiary’s interests,*™ where it is felt that the particular

temptation would be too great in the circ_unistances,_ or where the court concludes that the

3 Supra, n. 20, at pp. 148-149.
39 Supra, n. 66, at p. 253.
3 Supra, n. 20, at p. 148.

! In the common situation of interlocking directorships between. parent corporations and subsidiaries,
for example. -

37 For example, where a director of one corporation, who holds shares in another corporation, is
confronied with a proposal by the latter to enter into a contract with the former.

" ¥ Supra, n. 31, at p. 811.
 Shepherd, supra, n. 20, at p. 342, citing Rose v. Rose, supra, n. 364.
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fiduciary would be unable to discern whether the conflict had influenced his or her
actions.’™ In such circumstances, tl}e court will entertain an application for removal of _
the fiduciary from his or her position. |

The distinction between potential conﬂict of interest, actual conﬂict of interest
and consummation of a conflict of interest’® is relevant to the position of the Crown in its
relationship with Indian peopleé and their lands. Because, as described earlier, the scheme
of thé Indian Act places the Crown in an ongoing fiduciary relationship in reépect of reserve
lands, the Crown is unable in fact to avoid the possibility of being faced with a clonﬂict of |
interest, so long as the possibility exists that a broposal will be put forward to use or
purchase reserve lands for any federal ﬁurpos_e.?‘” Recognizing that the rule merely
prohibits the Crown from acting against the interests of a band wﬁeh faced with sinch A

‘proposal rationalizes the ‘po‘sition of the Crown in this regard.

Potential for Conflict of Interest on the Part of the Crown

‘The prohibitioﬁ zig_ainst Ithe purchase of fiduciary property inherent in the conflict
of interest rule places the Crown in a very delicate position when it 'seeké 0 obtain or use
reserve lands for its own purposes. Whether for purposes of relocating, veterans _at"ler
World War I'”® or I*”, or for the construction of rail lines® or airports®', Indian

B

35 Shepherd, ibid., citing Re Holmes Trust (1958), 139 A. 2d 548 (S.C. Penn.) and Jones v. Stubbs
(1955),‘288 P. 2d 939 (3rd) D.C.A. Cal. i

¥ In the sense of acting against the beneficiary's interest. ‘ .

7 Waters also acknowledges the impossibility of the Crown’s avoiding such situations, supra, n. 6,
at p. 419.

38 Reese v. The Queen, [1956] Ex. C.R. 94; Wilson v. The King, [1926] Ex. C.R. 8.
3 The situation in Apsassin.

3 4.G. Canada v. C.P.R.,[1986) 1 C.N.L.R. 1 (B.C.5.C.}.
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Teserves have always presented a:ready supply of land, already witliin federal jurisdiction,
to ratlracl the attention of the Crown.

In all such cases, the lndl’an Act requirement that all alienations of reserve land
must be effected through the Crown as interrnediary, and the‘ resulting characterization of
the Crown as a fiduciary in so acnng, manifestly puts the Crown in the posmon ofa
fiduciary seeking to obtam fiduciary property. Because in every such dlSpOSlthﬂ of reserve
land the Indian interest, or the power of disposition over the Indian mterest is transferred
10 the Crown subject to the condition that it be used in the best interests of the band the
fact that the Crown has other objectives in mind, such as constructing a public work ata
reasonable cost, creates a conflict of interest. The Crown is, as Waters puts it, "caught ...
between the Scylla of Parliamentary demands for cost restraint and the Charybdis of lndian
demands for top market value" .3 |

N Because of the signiﬁcant quantlty and_the strategic location of reserve lands in
C.mada 383 the Crown inevitably finds itself sooner or later being required to exercise its
dlscrenon as fiduciary in crrcumstances where reserve lands are sought or needed for public
purposes.:"“ As such, is it reasonable to declare the Crown to be in breach of its duties
ab initio, simply by reason of being in a positiou'where situntionsrof conflicting interest

could potentially arise? Should the Crown automatically be considered to be in breach as

™ Kruger v. The Queen, supra, n. 222.
™ Swpra, n. 6, at p. 420.

3 Two much—publrcrzed examples are the Cree and Naskapi lands affected by the James Bay hydro
project and the reserve lands in Manitoba, subject to the Northern Flood Agreement, that have been more
recently affected by hydro development in that province. The problem is parucularly acute in the
Province of British Columbia, where many reserves are strategically located in river valleys at junctions
of rivers and in protected harbours.

4 Bryant, 100, notes that conflicts of interest cannot be avoided in the Crown/aboriginal relationship,
supra, n. 5, at p. 41.
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soon as it finds itself confronted with a decision that involves a conflict of interest?

The better view, it is submitted, it to adopt the position that what the rule against
 conflict of interest prohibits is the consummation of the conflict of interest by choosing
against the interests of the beneficiary or by benefitting personally when faced with such a
decision. As such, the Crown should only be found to be in breach of its fiduciary
obligations if it in fact acts contrary to the interests of the band involved, or if it acts to
benefit itself, without the free and fully informed consent of thé band.

| To conclude otherwise would operate to the detriment of all parties.. Because the
Crown cannot shirk its obligations under the surrender prov_isions of the: Indian Act, it
cannot unilaterally remove itself as fiduciary simply on account of the possibiliiy that a
conflict of interest will arise. To categorically refuse to consider the possibiiity of
negotiating for the use of reserve lands for a public purpose because of the potential for
conflict of interest would aiso be detrimental, since to do so might deprive bands of
opportunities to enter into potentially profitable transactions relating to public works. What
Indian people should be cqncemed about is not that the Crown might someday be faced
with a conflict of interest, but that the Crown, when faced with. a decision in which it has a
conflicting interest, will act in their interest and not benefit at.their expense.

When such an e';rentuality does arise and the Crown is faced with a proposal to
use reserve lands for a public purpose, in order to avoid the liability which would otherwise
follow from acting under a conflict of interest, the Crown must avail itself of one of the few
exceptions allowed to the conflict of interest rule. These exceptions, and notably the

consent exception, are described in the following pages.
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Consent as an Exception o the Rule

As suggested above, the prohibitions inherent in the conflict of interest rule are
not absolute. A number of exceptions exist: certain otherwise prohibited actions can be
authorized by the terms of a trust or other document establishing the fiduciary
relationship®® or can be approved on application to the courts.”® In certain cases, a
fiduciary may also be able to demonstrate that the impugned actions were taken in the
exercise of a previously acquired right.’® The principal exception, however, is that many
otherwise proscribed actions,cén be taken witljl_k the ‘consent of the beneﬁéiary. As discussed
earl'-ier,“."‘ the giving of consent by a beneﬁciafj' has the effect of varying the conditions
- subject to which the fiduciary’s power is to be exercised; in so doing it removes the
~ consented-to action from the realm of duties owed by the fiduciary, and the taking of that
ac;tion consequently does not constitute a breach of those duties. |

As befits the rigour with which the rule against conflict of interest is applied,
however, exceptions to the rule are tightly circumscribed. The courts have refused to give
effect to provisibns in corpbrate charters that purported to shield directors and .ofﬁclers from

" linbility arising out of self-dealing,” for example, and have held that the terms of a trust

"cannot relieve a trustee from liability for breaches of trust committed intentionally, in bad

3 Field v. Banfteld, [1933] O.W.N. 39; see also DeMott, supra, n. 23, at pp. 879 and 909 As
Frankel notes, however, the courts will always reserve the right to examine whether undue mfluencc was
used to cause lhe exculpatory provision to be included (supra, n. 31, at p. 822).

3 Molchan v. Omega Oil and Gas Ltd., [1988] 1 S.C.R. 348 at 370; Finn, supra, n. 66, at p. 195.

7 Shepherd, supra, n. 20, at p. 170; National Trustees, Executors & Agency Co. of Australasia v.
Boyd (1926), 39 C.L.R. 72 at p. 81.

3 Supra, p. 85, and subject to the qualifications noted, supra, n. 301.

* Irwin v. West End Dev. Co. (1972), 342 F. Supp. 687 at 701 (D. Colo.).
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faith, or with reckless indifference to the interests of the beneficiary " 3% An application
to a court for approval of a fiduciary’s purchase of ﬁduéiary property will be granted only
where the fiduciary can demonstrate that the sale of the property is absolutely necessary,
that no other purchasér is available and that the fiduciary's offer is favourable or that the
fiduciary will pay more for the property than any other prospective purchaser.?!

The most common exception to the self-dealing rule — the obtaining of the -
cons;:nf of the beneficiary®® to the fiduciary’s proposed action — is similarly subject to |
strict constraints. The principal constraint is that the beneficiary’s consent must be obtained
upon full and informed disclosure by the fiduciary. This ‘requir“es that the fiduciary disclose
all information available to the fiduciary,3 or at least all material information.* A
fiduciary must therefore disclose any relationship with a prospective purchaser’® and, if
purchasing the property on his or her own behalf, whether the purchase is for the purposc

of resale.?® The fact that the beneficiary received what he or she expected to receive is .

immaterial to the question of whether the fiduciary breached the du;y of disclosure.®”

0 DeMott, supra, n. 23, at p. 923,

M Hutton v, Justin (19015, 2 O.L.R. 713 (Ont. C.A.); Weagle v. Weagle, [1955] 3 D.L.R. 58
(N.S.C.A.); Molchan v. Omega Oil and Gas Ltd., supra, n. 386, at p. 393; D Atri v. Chilcott (1975),
7 O.R. (2d) 249, 55 D.L.R. (3d) 30 (H.C.}.

2 I situations where there are multiple fiduciaries, consent can aiso be obtained from a majority of
disinterested co-fiduciaries (Shepherd, supra, n. 20, at p. 172).

3 Waters, supra, n. 24, at p. 716. See also Nocton v. Lord Ashburion, [1914] A.C. 932 (H.L.).

3 Deacon v. Varga, supra, n. 303, at p. 659; Ellis, supra, n. 48, at p. 1.5; Perell, supra, n. 302,
at p. 28. Finn quantifies this as being "all such matters knowin to [the fiduciary] as would probably
influence a reasonable man in the beneficiary’s position” (supra, n. 66, at p. 187). Sec also Charles
Baker Lid. v. Baker, [1954] 3 D.L.R. 432 (C.A.), at p. 439. '

395 Krendel v. Frontwell Investments Lid., supra, n. 343, at p. 584,

36 Re MacCullough; Price Waterhouse Ltd. v. MacCullough (1986), 22 E.T.R. 34 (N.S;C.A.); at.
p. 49.

3% Thorne Riddell Inc. v. Rolfe, [1984] 6 W.W.R. 240, at p. 246 (B.C'.S.'C".).
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Waters suggests that a great majority of fiduciaries cannot meet the burden of showing that
the consent of the beneficiary was given with as much information as the fiduciary
possessed.?® Shepherd, too, points out that even where the consent of the beneficlary has
been obtained, the fiduciary might have obtained it through the exercise of undue influence,
and that the fiduciary should therefore in turn be put to the task of demonstrating that this
was not the case.’” |
A cofollary to the obtaining of consent of the beneficiary exists in cases involving

contracting ﬁarties where the ﬁduéiary seeks' to rely on an exculpatory clause to avoid
liability for self-dealing. In accor&ance with th;: principles enunciated above, the
" beneficiary’s release of the fiduciary from otherwise applicable fiduciary standards must be
fully informed; the exculpatory clause must therefore bring to mind the nature of the
exculpation sought. It would follow that only exculpatory clauses that specifically
contemplate or identify the breach in quesfion would be effective and, in line with the.
burden placed on the fiduciary in other consent situations, the contra profefentmn shouid -
api)ly to the interpretétioﬁ of the exculpatory clause.'® |

. Another manner in which the fiduciary may obtain the consent of the beneficiary
is by seeking the beneficiary’s subsequent ratification of an aciion'by 'ﬂle fiduciary that
. .woqid otherwise be actionable as a breach of fiduciary duty.' An ex ;po.sjt Jacto ratiﬁcaﬁon

. is, understandably, subject to the same disclosure requirements as prior consent. A

. 8 Supra, n. 24, at p. 722.
3 Supra, n. 20, at pp. 200-201. See also Scott, supra, n. 48, at p. 541.

% Flannigan, supra, n. 116, at p. 68. On this basis, Flannigan argues that the decisions in Midcon
Oil & Gas v. New British Dominion Oil Co. and Brook (1958), 12 D.L.R. (2d) 705 (S.C.C:) and Jirna
Limited v. Mr. Donut of Canada Ltd., [1975] 1 S.C.R. 2, were analytically suspect. Weinrib had earlier
come 1o the same conclusion regarding those cases, albeit for somewhat different reasons (supra, n. 21,
at pp. 7-8).

r
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beneficiary may ratify a breach of fiduciary duty by subsequent informed concurrence or
acquiescence.*" In determining whether a beneficiary has acquiesced, however, the court
will not normally put the bepeficiary to a duty to monitor or inquire into the actions of the
fiduciary.®® While, in theory, a fiduciary could apply to the courts for retrospective
approval of én action in breach of his or her fiduciary duty, such approval would be
granted only in exceptional circumstances.*®

it has been suggested that, even where thé fiduciary obtains the consent of the
beneficiary, any purchase of fiduciary pfoperty must be ai fair market value."™ Ross -

goes even further, suggesting that

the price paid for the property must be what the courts kive characterized as
righteous, one [sic] in that it is "as advantageous to the principal as any other
price the agent could, by the exercise of diligence on his principal’s behalf, have
obtained from a third party".*®

She_:pherd posits the view, however, that a beneficiary may validly consent wa-
transaction at less than fair market value if the beneﬁ;:iary is aware of that fact and is
otherwise fully informed.*® While the existence of\a less-than-fair-market-value price
would undoubtedly heighten the practical difficuity that a fiduciary would face in attempting
to satisfy the onus of demonstrat,iﬁg such free and fully informed consent,"” it is

questionable whether a legal rationale exists for preferring informed consent at fair market

0 Afleard v. Skinner, [1886-90] All E.R. 90; Brighouse v. Morton, [1929] §.C.R. 512.
“2 Re Gabourie; Casey v. Gabourie (1887), 13 O.R. 635, at p. 639.
3 Molchan v. Omega Oil and Gas Lid., supra, n. 386, at pp. 372 and 390.
44 Finn, supra, n. 66, at p. 184; Jerman v. O'Leary (1985), 145 Ariz. 397, 701 P. 2d 1205. 7
S Supra, n. 49, at p. 180, citing D'Atri v. Chilcott, supra, n. 391,

%6 Supra, n. 20, at p. 169, citing Lord Selsey v. Rhoades (1824), 57 E.R. 260, 2 Sim & St. 41 (Ch.).

Notwithstanding some other unqualified statements regarding the requirement of fair market value, Finn
also seems to agree with this position (supra, n. 66, at p. 186).

47 This would include the onus of disproving undue influence, discussed, infra, at p. 132.
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value over informed consent at something less than fair market value. It does not follow,
however, that payment of fair market value will itself exonerate a fiduciary. As Scott
states,
No matter how fair the price may be, [a purchase by a fiduciary] is voidable....
This is true not only where the fiduciary fixes the price of the sale, but also
where the price is not fixed by him. The sale can be set aside even though the
price is fixed by disinterested co-fiduciaries; it can be set aside even though the
price is fixed by competitive bidding.**
In the context of the Crown/Indian fiduciary relationship and the surrender of
reserve land, consent is most directly obtained by the Crown by means of tlie'sﬁ:‘rrender
N .
process itself. As per Guerin, oral representations made by and to the band in the period
" leading up to the surrender are also relevant. In addition, where the surrénder is not
specified to be for purposes of a particular specified transaction, subsequent consultations‘
‘with the'l}and regarding Ehé ultimate alienation are also relevant to the obtaihing of proper
consent. The mahner in which the Crown must obtain the cﬁnsent of a band is central to
l‘{(hatermination of the validity of the surrender transactions in Apsassin. Beforé turning to
consideratipn of the specific isépes raised in that respect, it will be useful to first brieﬂy'

examine certain presumptions that the courts have come to apply in attempting to ascertain

‘the true state of affairs in situations of alleged conflict of interest.

Presumprions and Shifts in the Burden of Proof

In situations of conflict of interest, a fiduciary has a great advantage in avoiding
discovery. The fiduciary can arrange for evidence in his or her favour to be created or
preserved, and for incriminating evidence to be lost or destroyed. In this manner,' the -

fiduciary can manipulate the circumstances surrounding a breach to "sanitize their

W& Supra, n, 48, at p. 543.
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appéarance”.*® Because the fiduciary is often the beneficiary’s only source of
information relatitre to the fiduciary relationship, the beneﬁciary often may not possess
" sufficient information even to raise the suspicion of a breach by the fiduciary.”® Alt_ of
this puts the‘beneﬁciary ata eotasiderable disadvantage in challenging an action by the -
fiduciary. In an attempt to redress this imbalance, the courts have devxsed a number of
presumptions against the fiduciary that will be apphed in situations of apparent conflict of

interest. )

A beneficiary is norrnally‘\trequired to prove any allegatio’ﬁ of breaeh of fiduciary
duty against the fiduciary.""! Where‘there is primafacie evidence of conflict of interest,
however, the courts will -apply certain presumptions, which eperate' to shift the burdetl of
proof to the fiduciary to prove that the presumed fact or circumstance .is not true in the case
~ at hand.*? This shift in allocation of the burden of proof is an evidentialry device that

serves to level the fiduciary playing field between beneﬁcnary and fiduclary The use ot
presumpuons has been justified by the practlcal dtfﬁculty that the beneﬁcmry would
l otherwise have in provmg a lack of bona ﬁdes on the part of the fiduciary:
the law will not allow a fiduciary to p]ace himself in a situation in wluch hlS

judgment [was] likely to [have been] biased and then to escape liability by
denying that in fact it was biased.*"

The following presumptions have been applied in, or have been suggested to be

appropriate to, the fiduciary context:

9 Flannigan, supra, n. 116, at p. 47. See also Gautreau, supra, n. 54, at pp: 26-217.

419 Shepherd, supra, n. 20, at p. 158. Frankel, supra, n. 31, at p. 812. This aspect is also referred
to' by McLachlin J. in Canson v. Boughton, supra. n. 83, at, p 544,

" 4" Finn, supra, n. 66, at p. 41.
*2 Finn, supra, n. 66, at p. 79.

13 Gower, Principles of Modern Company Law, 4th ed. (1979), at p. 583, quoted in Shepherd, supra,
n. 20, at p. 143.
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e  that adequate disclosure was not made in any situation in which the consent of the
beneficiary has been obtained;*"* |

e that any profit*’s realized by a fiduciary in the course of a transaction on behalf
of the beneficiary has been realized through the misuse of fiduciary powers;*'®

s  where there has been any purchase cof fiduciary property by the fiduciary or any
sale of the fiduciary’s propei'ty to the trust, that the transfer has been effected
through a misuse of fiduciary powers;*!”

-+ that a sale of fiduciary property to a third party with whom the fiduciary hasa

non-arm’s-length relationship was for the benefit of the fiduciary;*®

e that any use of the property of the beneficiary was a not permitted use;*!®
e that whenever a fiduciary hires herself or himself it is through a misuse of her or
his fiduciary powers;**® and

e  that where a fiduciary has entered into a transaction with a beneficiary, the

fiduciary has used a power of influence over the beneficiary in his or her own .

¥ Charles Baker Lid. v. Baker, [1954] 3 D.L.R. 432 (Ont. C.A.); Brusewitz v. Brown, [1923]
N.Z.L.R. 1106 (S.C.); Waters, supra, n. 24, at pﬁ 716. In this regard, it is not sufficient that the
fiduciary mistakenly believed that the beneficiary was aware of the pertinent information: West-Can
Conmunications Lid. v. Standard International Underwriters Ltd. (1985), 65 A.R. 8l.

415 Iy the sense of a personal profit by the fiduciary flowing from a transaction involving fiduciary
property or accrued as a result of information acquired by the fiduciary acting in his or her fiduciary
capacity. An example might be stock market speculation based on insider knowledge by a fiduciary
charged with investing fiduciary assets. '

416 Shepherd, supra, n. 20, at p. 200; Frankel, supra, n. 31, at p. 824.
17 Shepherd, ibid., at pp. 164 and 176; ?inn, supra, n. 66, at p. 82.

48 Shepherd, .;z'llpra. n. 20, at p. 167, citing Uﬁper Canada College v. Jackson (1852), 3 Gr. 171 at
p. 179 and Fern Brand Waxes Ltd. v. Pearl (1972), 29 D.L.R (3d) 662 (Ont. C.A.) :

‘" Lac Minerals, supra, n. 22, at p. 642.
~ " Shepherd, supra, n. 20, at p. 185.
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Each of these presumptions provides an expedient connection between
questionable conduct by a fiduciary and conduct for which a fiduciary will be legally liable.
The first three presumptions set out above, involving dealings with ﬁduciary property. are
justified by the assumption that a person who acts on l?oth sides of a transaction, on the one
side as fiduciary and on the other in a personal capacity, will _use”‘his or her fiduciary
powers to beneﬁt himself or herself.** The last-mentioned presumption, the presumption
of undue influence, is based on the assumption that a fiduciary who .has a pow.er of
influence over a beneﬁciary will, in tfaﬁsacting with the beneficiary, use that power to
benefit ‘pérsonally.m

In‘certain instances, such as where the fiduciary has realized a pefsom_ll profit
from dealings involving fiduciary property, it has been held that the fact that the fiduciary
acted in godd'fziith throughout is not a defence to an action for breach of fiduciary
‘duty.”24 Although the deterrent value of denial of tiie good faith defence may be
‘questlonable 5 the practxce may be _]llStlﬁed where there is a propnetary elemént to the
fiduciary relat10nsh1p the benefit of the fiduciary property belongs to the beneﬁcl.lry and 10

the beneficiary only, and any additional or collateral proﬁt arising out of a transaction

1 Ibid., atp. 197.
2 Ibid., at p. 157.
B [pid., at p. 197.

3 Regal (Hastings) Lid, v. Gulliver, [1942] 1 All E.R. 378 (H.L.); Boardman v. Phipps, [196'7} 2
A.C. 46 (H.L.).

B Shepherd dismisses the deterrent value that has been ascribed to the denial of a good faith defence
on the grounds that "the way to deter malefactors is not to find the innocent liable, but to make good and
sure that you find the guilty liable" (supra, n. 20, at p. 132). To this extent he concludes (at pp. 82-83):

Realistically, if a fiduciary wants to protect himself against the penalties of fiduciary obligation, it
does no good for him to direct his energies towards being scrupulously honest; what he should
concern himself with is not getting caught.
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involving tile fiduciary property should therefore also accrue to the beneficiary.**® By the
same reasoning, it is not open to a fiduciary to defend a charge of self-dealing by pointing
out that the beneficiary also benefitted from the transaction.*

It also provides no defence to the fiduciary to demonstrate that the beneﬁciéry
could not have taken advantage of an opportunity from which the fiduciary profited.”*® In
such circumstances it might be argued lhat; while the profit did not arise from the use of
fiductary property, it did arise out of the exercise of the fiduciary powers, and the benefit
o% the exercise of those powers ought also t6 accrue to the beneficiary.

Besides providing proof of consent to the collateral profit or transaction, there are
two other ways in which a fiduciary may rebut a presumption of misuse of fiduciary powers

in the circumstances outlined above. Firstly, the fiduciary riiay demonstrate that the benefit
in question was obtained by the exerclse of a pre- exlstmg right, such as an option to
purchase the fiducxary property obtained before the fiduciary relatlonslnp was established.
Alternatively, the ﬁducnary may show that the benefit was obtained in a capacity other than
the fiduciary capacity.* |

Even where the ﬁducnary obtains tl1e consent of the beneficiary to a transacnon in
which the ﬁduc1ary has an incipient conflict of mterest, the fiduciary may be called upon to
alsold'emonstrate that the consent was not obtained through the exercise of undue influence.
Undue influence may arise in any fiduciary relationship in which the fiduciary’s powers

give rise to a personal influence over the beneficiary. In the recent Supreme Court of

“* Shepherd, supra, n. 20, at p. 134.
1 Ellis, supra, n. 48, at p. 1.3; Canadian Aero Service Lid. v. O'Malley, s'upra. n. 27, at p. 663.
8 Keech v. Sanford, supra, n. 341; Canadian Aero Service Ltd. v. O'Malley, supra, n. 27, at p. 384,

29 Shepherd, supra, n. 20, at pp. 171-172, citing Holder v. Holder, [1968] 1 All E.R. 665 and
~ Crocker & Croquip Lid. v. Tornroos, 3 D L.R. {2d) 9 (B C. C.A)), rev'd [1957] S.C.R. 151; Finn,
supra, n. 66, at p. 91.
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Canada decision in Geffen v. Goodman, Wilson J. described the presumption as follows:

Equity has recognized that transactions between persons standing in certain
relationships with one another will be presumed to be relationships of influence
until the contrary is shown. ... it has been generally agreed that the existence of
some "special” relation must be shown in order to support the presumption
although what constitutes such a “special” relationship is a matter of some doubt.
In Snell’s Principles of Equity, for instance, it is stated ... that the presumption
applies when the transaction has been effected between parties in a fiduciary

relationship to one another.™® :

This would 'normally include relationships such as religioué advisers, solicitors and
guardians, but pah also extend to other types of ﬁdﬁciary relationship.*' The category of
refationship is not determinative of the matter, however, since in every category some
beneficiaries will be subject to the fiduciary’s influence while others will not. Factors such -
as the history of the fiduciary relationship and the extent of vulnerability of the beneliciary

will affect the determination of whether such an infiuence existed.

Where in circumstances of potentinl undue influence the consent of a beneficiary
is obtained to an otherwise prohibited exercise of the ﬁdut;iary’s' powers, it will be
presumed that the consent was obtained by the use of that influence:

Once the plaintiff has established that the circumstances are such as to trigger the
application of the presumption, i.e., that apart from the details of the particular
impugned transaction the nature of the relationship between the plaintiff and
defendant was such that the potential for influence existed, the onus moves to the
defendant to rebut it.** ' :

49 (1991) 81 D.L.R. (4th) 211 (S.C.C.).

a Sﬁephcrd. supra, n. 20, at p. 198; Finn, supra, n. 66, at p. 84: Sir Robert E. Megarry, "Historical
Development”, Fiduciary Duties, 1990 L.S.U.C. Special Lectures | (Toronto: De Boo, 19y atp. 7.

- 42 Shepherd, ibid., at p. 211.

3 Geffen v. Goodman, supra, n. 430, at p. 228, Sec also Brusewilz v. Brown, supra, n. 414, ai
p- 1109, from which the following passage was cited in the Apsassin trial judgment (supra, n. 8, at
p. 64):
Where there is not merely an absence or inadequacy of consideration for the transfer of property,
but there also exists between the grantor and the grantee some special relation of confidence,
control, domination, influence, or other form of superiority, such as to render reasonable a
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In order to rebut the presumption of undue inﬂuénce, or to meet the burden of
proof that the presumption entails, the fiduciary must demonstrate that the beneficiary had
full knowledge and understanding of the transaction and entered into it of his or her .own
free will.‘m In this regard, while access by the beneficiary to independent legal advice
may provide some evidence of free will,*** it is not conclusive,” especially where the
power the fiduciary exercises is coercive.*” It is important to note that the fact that fair
market value was paid does not negate'the presumption; even where a transaction is en‘t_ered
into at-fair market value, undue influence may have been used to caﬁse the transaction to be
en@:red- into in the first place, but for non-econc:mic‘reasor‘m.438 Ina similar'i}ein, it is not -
open to the fiduciary to argﬁe that the transaction would have occurred éyen without the
influence of the fiduciary; under such circumstaﬁces the ﬁduﬁiafy is nonetheless in |

breach.

Justification for Presumptions in the Crown/Indian Relationship

As discussed earlier, each of the above presumptions operates to shift the burden

presumption that the transaction was procured by the grantee through some unconscientious use
of his power over the grantor, the law will make that presumption, and will place on the -
grantee the burden of supporting the transaction by which he so benefits, and of rebutting the
presumption of its mvahduy

M Geffen v. Goodman, rbxd at p. 228; Shepherd, supm n. 20, at pp. 216 and 220; DeMott,
supra, n. 23, at p. 904; Finn, supra, n. 66, at p. 83.

3 Geffen v. Goodman, supra, n. 430, at p. 228; Oosterhoff and Gillese, supra, n. 65, at p. 484
Finn, supra, n. 66, at p. 87. o

436 mche Noriah v. Shaik Allie Bin Omar, [1928] All E.R. 189 (P.C.), at 193.
7 Shepherd, supra, n. 20, at p. 237.

48 Ibid., at p. 218. Shepherd also suggests, on moral grounds, that where a fiduciary has
influenced a beneficiary to enter into a transaction but can demonstrate that the same transaction
would have taken place in the absence of such influence, the fiduciary should nevertheless be
d:scnmled ‘t:,mm any benefit.

il Ibzd Sat p. 218.
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of proof to the fiduciary to prove that the presumptioﬁ is not true in the case at hand. The
presumptions are justified by the 'disparity in the ability of the fiduciary and beneficiary to
prove. the necessary facts, as a result of which the courts put the onus of proof on the
fiduciary, who is in the better position to provide those facts.*® For a number of
reasons, this justification also applies in respect of the" Crown/Indian relationship.

Let us look for a moment at the circumstances surrdunding the preservation and
presentation of evidence relating to reserve land' surrenders. Without presuming to attribute
any mala fide intent on the part of the Crown or its servants, the circumstances surropnding
surrenders in many respects give the Crown aﬁ advantage over the band similar to the
advantages available to self-dealing fiduciaries. For example, for ‘all but the most recent
surrenders,*' the Crown is the only source of written records relating to both the
surrender itself and to any subsequent aIienatfons made pursuant to the surrender. In the
past, the responsibilify for producing suéﬁ records feil to the Indian Affairs employees
conducting the surrenders. Those employees therefore contfolled the conlent of what did,
and what did not, appear in those records. For this reason, the official records l\elln by the

Crown often reﬂect a somewhat "samuzed" version of the event.*?

Evidence of this can be seen in the Guerin decisioﬁ;- Indian Affairs officer
Anfield’s written request to the Ottawa appraiser questioned whether the proposed rent was
"just and equitable",*? to which an affirmative written reply Was received. It was pnly

subsequent oral testimony that disclosed that the reply was based on incomplete

“0 McInerney v. MacDonald, [1992] 2 S.C.R. 138, at p. 155.
3! pre-1980, by this author’s estimate. . |
2 See discussion, supra, p. 109 and comments by Flannigan and Gautrcau, supra, n. 409.

3 Supra, n. 3, at p. 328, n. 12, at p. 399.
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information.™ In fact, virtually all of the testimony favourable to the band in that case

was provided orally, not through the written records of the Crown.¥? ;
The decision in Kruger v. The Queen provides another case in point. The offiqial

documcmation relating to the expropriation of the first of the two parcels at issue in that 3

case was created by the Department of Transport (DOT) and justified the expropriation on "

the grounds that "negotiations have not been successful owing to the excessive rental asked

by the Indians”.** What that documentation does not disclose is that it was the opinion

of the Indian Commissioner for British Columbia that the rental amount requested by the

band was not excessive,™? and that the "negotiations” refefred to consisted of a single

offer submitted by Indian Affairs on behalf of the band to which the DOT’s response was to

expropriate. It is only from extensive correspondence between the Indian Commissioner

and Indian Affairs headquarters, quoted in the reasons for judgment, ti\lat an accurate

~ description of the transaction materializes.

‘The ‘expr‘op'riation of the second parcel of land in the Kruger deciéion provides
another example of the manner in which a beneficiary’s lack of information can hinder
presentation of a case of breach by the fiduciary. Notwithstanding that DOT had already
obtained an Order in Councii expropriating the land in qhestion, before paying the agreed

upon compensation DOT officials asked Indian Affairs to "arrange for whatever surrender

is necessary from the Indian Band".** Although the band agreed to the surrender, they

¥ See discussion of Guerin facts, supra, p 38.

5 Ope exception might be the memorandum forwarded with the surrender documents to Anfield, in
which Indian Affairs headquarters suggested that the 15% limitation on lease rental increases be removed
(supra, n. 12, at p. 401). ‘

¥ Supra. n. 222, at p. 601.
1 Ibid.. at p. 601.
& Ibid., at p. 618.
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questioned why a surrender was necessarj if the land had already been expropriated.*
In fact, DOT had received legall advice that the land cﬁuld not be expropriated, a
circumstance which was not disclosed to the band.**"

While in each of the above examples officials of the Crown may have acted only
in accordance with what they felt were the obligations of fheir respective positions, the fact
that Crown officials were ultimately the authors and archivists of the documeﬁmry record
placed the bands in question at a disadvantage, one sufficient to justify the impositioﬁ of
presumptions against the Crown in its dealings with them and the evidentiary shift that those
presumptioﬂs entail. Most of the same evidentiary considerations apply to the Apsassin
case, which provides a further example of a situation in which the Crown found its actions
in its role as ﬁduciarjr questioned bylits beneﬁciaries.

The circums;ancés of Apsassin, in particular Ithose"surrounding l'he'- 1945 sﬂrrender
in that case, potentially call for the application of a number of presumptioﬁs: hmt adequalte ,
disclosure was not made in obtaining the consent of the beneficiary; that a purchase of
fiduciary property By the fiduciary \Qas effected through a misuse of fiduciary powers; Ehat.
a sale of fiduciary property to a third party with whom the fiduciary has a non-arm’s-length
relationship was for the benefit of the fiduciary; and that in entering into a transi&ction with
the bene;ﬁciary, the fiduciary used a power of influence over the beneﬁciary in its own

interest. In all, the Apsassin case presents a complex application of the rules governing

9 Ibid., at p. 619.

450 The recital to a subsequent Order in Council, obtained by DOT for expenditure approval and not
made available to the band at the time, revealed the reason for DOT's request for the surrender (ibid.,
at p. 632):

That, when the Deputy Minister of Justice was requested 1o submit the matter to the Exchequer
Court for settlement, he advised that the interest of the Indians in this land could not be taken by
proceedings under the Expropriation Act and that the transfer of the land could be made only by
a surrender duly made at a proper meeting of the Indian band ...
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conflict of interest by %ﬁduciaries. For this reason it is proposed to examine the application
of the concept of Cr'm;yn conflict of interest in the context of that case and of the claims

I
involving reserve lands advanced therein.

5
t CHAPTER VI

: CROWN CONFLICT OF INTEREST

| |

As set out lrll the preceding chapter, the rule against conflict of interest in private

law is essentially that %1 fiduciary must not enter into transactions involving fiduciary
prope'rty if he or she h:as a conflicting interest. It has also been pointed out*! that the
prohibition extends to '!transactions with parties with whom the fiduciary has a personal ‘or |
business relationship. |As applied to the Crown/Indian relationship with respect to reserve
lands, thén, the conﬂiﬁt of interest rule would prc_)hibit‘ the Crown from purchasing or
leasing reserve lands Wheré either the Crown itself or a party connected to the Crown — for
our purposes referred 10 as a non—armf§;length party — has an interest in the transaction.

Broadly speaking, almost any circumstances where the Indian lands are to be used for

public purposes would  fall within the ambit of the prohibition.

As the ideaé‘ involved in Crown conflict of interest may be ;lifﬁcult to
conceptualize in the al;stract, I propose to discuss them within the frame of reference
jprovid'ed by the Apsassin case. Among other things, the subtlety of the reIationéhip
between the VLA Diréctor and the Crown in that case provides a focus for the exanﬁmtion
of ‘the idea of identity ?of the Crown and the degree of independence exhibited by agencies

established to fulfil qulic purposes.

{
'

! Supra, p. 96. !
|
|
\
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It will be seen that the facts in Apsassin present a classic case of self-dealing by a
fiduciary, in this case the Crown, and that this aspect was underemphasized at both trial and
appeal. The case exemplifies the curial téndency to import the fiduciary label _wlﬁle failing
to fully incorporate the private law principles inherent in the fiduciary concept. Although
all appellate judges acknowledged.the existence of a fiduciary relatiohship, it is submitted
that none successfully applied recognized fiduciary principles, particularly thqse related td
conﬁict of interest, to the determination of the issues in that case. |

One of the primary conflict of interest allega_tidns of the plaintiffs ‘in Apsass}n
related to the conduct of the 1945 surrender of the whole of one of their reserveé. By the -
terms of the 1945 sur;ender, the Beaver band surrendered to tlie Crown its entire ilitereét in
the reserve "in trust to ... sell or lease ... the same” % As recounted earlier," the
surrender was taken for the purpose of sélling the subject'la‘nds to the VLA Direcgor, to
whom they were indeed subsequently sold. | |

At trial, Addy J. acknowledgedlthat Indian Affairs and the VLA Directf';r had
different objecti\}es_and interests in mind in entering into the transfer of the surrendered

lands:

the former was seeking the best price available for the land and was interested in
obtaining it immediately in order to purchase substitute reserves closer (o the trap
lines. The latter, on the other hand, wanted to secure good agricultural land at
the lowest possible price in order to allow the veterans to obtain a greater benefit
from the purchase.** |

While competing interests are to be expected in the relationship between an

arm’s-length buyer and seller, in a non-érm’s-length relationship they place the fiduciary .in

2 Supra, n. 210, at p. 552.
453 See recitation of Apsassin facts, supra, p. 57.

3% Supra, n. 209, at p. 74.
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a precarious position. The first consideration is therefore whether the Crown and the VLA
Director enjoyed an arm’s-length relationship or whether, in the alternative, the VLA
Director was either an emanation of the Crown or a non-arm’s-length third party. In e.ither
of the latter two eventualities, the disparate interests referred to by Addy 1. above would
constitute a conflict of interest for the Crown in its position as fiduciary to the band.
Although some attention was paid to this issue at both trial and appeal, the courts’

conclusions respecting this issue appear to be inconsistent and unclear.

The Relationship between the Crown and Third Parties

A conflict of interest can arise in the relationship between the Crown and a party
to a transaction. mvolvmg fiduciary property 1f the transacting party is either an emanation
of the Crown or if it enjoys a non-arm s-length relationship with the Crown. For the
purposes of this paper, emanzmcm of the Crown" is used to denote an entity that is part of
the Crown itself, sometlmes descnbed as an mstrumentahty of the Crown" or as "within
the shield of the Crown" .“55 A transacung party should be considered to be non-arm’s-
~ length if the purpose of tlzle‘trapsaction is ro further an objective of the Crown or an
objective that that party shares in common with the Crown.

A party that is not part of the Crown, but that pursues Crown objectlves, is
frequently referred to as an "agent of the Crown". The courts consider an entlty to be an
agent of the Crown if it satisfies the common law‘ test of control or if it is expressly |
designated es an agent of the Crown by statute, %5 Hogg explains the common law test as.

follows:*

P, Hpgg. Constitutional Law of Canada, 2nd ed., (Toronto: Carswell, 1985) at p. 218.
5 Ibid, |
7 Ibid.
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“the question whether a public corporation is an agent of the Crown depends upon
"the nature and degree of control which the Crown exercises over it".*** If the
corporation is controlled by a minister (or a cabinet) in much the same way as a
sovernment department is controlled, then the corporation is an agent of the
Crown. If, on the other hand, the corporation is largely free of ministerial
control, then it is not an agent of the Crown. Between the extremes of full
control and no control lies a continuum ... "the greater the control, the more
likely it is that the person will be recognized as a Crown agent" "%

The control relevant to the agency test is de jure control, not de facto control. In
other words, it is the degree of control that the Crown is entitled to exercise, not the degree
of control actually exercised, that is legally relevant. As such, the issue of control is
determined by reference to the controlling power conferred by the statute governing the
Crown/entity relationship, rather than by an assessment of the operation of the actual o
relationship.**

- The Apsassin case illustrates the complexity of determining the nature of such a
relationship. As a starting point for his consideration of the relationship between the Crown
and the VLA Director in Apsassin, the trial judge cited Reference re Saskatchewan Natural
Resources™ as authority for the proposition that the Crown is a single entity for the
purposes of holding land, notwithstanding that different governmental departments may
have management and control of those lands at different times. Following from this, he
reiterated the assertion expressed by Heald J. in R. v. Kruger that "the federal Crown

cannot default on its fiduciary bbligation to the Indian§ through a plea of ¢ompeting

considerations by different departments of Government".*®® None of the appellate judges

458 Citing Westeel-Rosco v. Board of Governors of South Saskatchewan Hospital Centre, (1977} 2
S.C.R. 238 at pp. 249-250 and Fidelity Insurance Co. v. Cronkhite Supply, [1979] 2 S.C.R. 27 at p. 29.

9 Quoting Dickson J. in R. v. Eldorado Nuclear, [1983]‘ 2 S.C.R. 551 at p. 573.
1 Hogg, supra, n. 455, at p. 219.

1 [1931] S.C.R. 263.

2 Supra, n. 222, at p. 654.
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in Apsassin appeared to have any difficulty with this position.

This makes sense. Notwithstanding some inconsistent obiter dicta found in
Kruger,"® there is little doubt that afl government departments must be considered at law
to be part of a single Crown entity.”® Furthermore, there is nothing to suggest that the
Crown, when acting as 2 ﬁduciar)f to an Indian bancf, can subordinate its fiduciary |
responsibilities to other governmental imperatives. Unlike the lesser constraints imposed on
its actions in its legislative capacity,*®® the Crown as fiduciary is bound, as wés confirmed
in Guerin,*® to act in the best interests of its Indian beneficiaries and only in their
interests. Because by definition a ﬁdixciary is one who exercises a received power on
condition that it only bé exercised in the intérests of a beneficiary, to hold that the Crown is
free to decide that competing interests permit it t6 act contrary to the interests of its Indian
beneficiaries would in effect be to say that the Crown is not a fiduciary. Moreover,
because any decision to act contrary to a band’s interests on account of other govemmenlf
imperatives would constitute a political balancing of interests, to permit this lwould in effect
be to reintroduce the political trust theory of Crown obligation. Both such possibilities have
h‘e.en exi:ressly precluded by the Supreme Court’s decision in Guerin.

The issue is not so clear, however, where the entity in question is not a

3 Although the Kruger decision was decxded on the basis of expiration of limitation periods,
Stone J. consistently referred to the Indian Affairs branch, as opposed to the Crown, as the entity
~ entrusted with the fiduciary duty.

3 Although, as Hogg points out (supra, n. 455, at pp. 216-217), the Crown in nght of Canada
may be considered as a separate legal entity from the Crown in right of a province, there is no
suggpestion that federal departments should be considered to be legal entities separate from each other
or from the federal Crown itself. Dickson J. confirmed this position in Mitchell v. Peguis Indian
Band, stating that "any federal-provincial divisions that the Crown has imposed on itself are internal to
itsclf and do not alter the basic structure of Soverqign—lndian relations” (supra, n. 228, at p. 209).

% See Sparrow, supra, n. 9, at p. 412 and discussion, supra, p. 54.
P p p. 94

0 Supra, n. 3, al p. 334.
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government department. In Apsassin, Addy J. distinguished the Saskarchewan Natural
Resources case (and implicitly Heald J."s judgment in Kriger) on the ground .t‘hat the VLA
Director did not have the status of a government department but was instead a statutory
corporation sole, independent of normal Ministerial control. He concluded that the transfer
was therefore not an administrative transfer between government departments but was
instead a transfer of title to an indépendent third party."?’

He later undermined his conclusions about the Director’s iﬁdependcnce. howchr.
when he observed that, by virtue of s. 3 of the Vererans® Land Act, 1942,'* the Director
was "responsible to the Minister of Veter;iﬁs’ Affairs and subject to the larter’s
direction” ™ This incongruity is particularly significant in light of the fact that at the
time the negotiations for the surrender of the reserve were initiated, the VLA Director was
responsible to the KMinister of Mines and Resources, the same Minister responsible at that
time for Indian Affairs.*™

Much of the same uncertainty as to the relﬁtio’nsl_ﬁp between the Crown and the

VLA Director persisted on appeal. For the certain tactical reasons," the plaintiffs

87 Supra, n. 209, at p. 75.
8§ C. 1942, c. 33. Complete text of provisions referred to is included in Appendix "B".

% Supra, n. 209, at p. 78. Emphasis added. Under ss. 18 and 20 of the Act, the Director also
required Ministerial approval for certain dispositions of property. In addition, under s. 21 of the Act, the
Director required Governor in Council approval for sales other than in accordance with s. 9 of the Act.
Under s. 29, the Director also got free mail service. ‘

i1 Supra, n. 210, at p. 515.

! Because of the significant lapse of time between the transactions in question and commencement

of the action by the plaintiffs, limitation periods were very much at issuc. The applicable limitation
periods included an ultimate 30-year limitation for fiduciary claims involving fraud or deceit.  The wansfer
of the surrendered land from Indian Affairs to the VLA Director took place in March of 1948, while the
plaintiffs’ statement of claim was issued in September of 1978, some 30 years and five months later.

This difficulty led the plaintiffs, in an auempt to preserve their rights, to proffer arguments designed
to characterize the Crown’s alleged breach of fiduciary duty as having occurred only after the transfer to
the VLA Director. The plaintiffs consequently argued
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contended on appeal that the Crown’s fiduciary duties in respect of the surrendered land
were transmitted to the VLA Director in the process of transferring the surrendered lands to
him. The appeal court’s consequent focus on that aspect obscured considerations of conﬂlct
of interest that are arguably more relevant to the ‘circumstances of the case.* -

As has been noted, an entity will be deemed to be an agent of the Crown if it
satisfies the common law test of control or if it is expressly designated by statute to be an
agent of the Crown. In Apsassin, the status of the VLA Director’s corporation sole can be
determined by a combination of these two tésts.

In Apsdssin, the relationship between the Crown and the VLA Director can be
clarified by focusing on the transfer of the land rather than the issue of transfer of fiduciary’
obligations.”” Firstly, s. 5(1) of the Vererans’ Land Act, 1942 clearly provides that "for
the purposes of acquiring, holding, con\feying and trzméferring land" the VLA Director is
an agent of the Crown. When one considers that the principal purpose of the Act —
reflected in its preamble — was the acquisition and disposal of land on behalf of the -

government, and that the majority of the duties of the VLA Director set out in the Act

(1) that no true transfer had taken place between Indian Affairs and the VLA Director;
“(b) that instead merely an interdepartmental transfer of ‘administrative control of the land occurred;

(c) that the Crown’s breach of fiduciary duty took place only on the transfer of title to the
veterans; and

(d) that the legal transfers of title to the veterans took place only after the veterans had finished
paying for their land, all within the 30-year ultimate limitation period.

H.\vmg so characterized the alienation of the surrendered land, the thrust of the plaintiffs’ legal argument
* was that, following the transfer from Indian Affairs, the VLA Director inherited all of the Crown’s
fiduciary obligations in respect of the land and that it was therefore the VLA Director who, on behalf of
the Crown, breached those obligations in selling the land, with its mineral rights, to the veterans.

“ In response to the plaintiffs’ characterization of the transactions at issue, the judgments in the case,
and especially those of the Court of Appeal, tended to focus on the aspect of whether the Crown's
fiduciary duty was transmitted from Indian Affairs to the VLA Director, to the detriment. of a more

, balanced analysis of the relationship of the actors and of the various transactions at issue. This aspect
appears and reappears throughout the judgments.

" See discussion in preceding footnote and infra, p. 160.
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relate to the acquisition, holding. conveyance and transfer of land, almost all of the
functions of the VLA Director would appear to fall within the scope of the agency

relationship set out in s. 5(1) of that Act.

Although Stone J. noted that in acquiring, holding and conveying land the VLA Director
acted as an agent of the Crown*™ and that conveyances by the VLA Director had the
same the effect as grants from the Crown,*” because he was focusing only on the

p]aintiffs’.coritention that the VLA Director had inherited the Crown’s general fiduciary -
duties, his conclusion was limited to the observation that the scope of the VLA Director’s
agency set out in s. 5(1) of the Act did not include acting as the Crown’s agent for the '

purposes of fulfilling its fiduciary obligations:

It is true, as s. 5(1) makes clear, that in acquiring, holding and conveying land
the Director of V.L.A., as a corporation sole, acted as an agent of His
Majesty.... 1do not read the subsection as clothing him with the capacity or
authority of acting as an agent of His Majesty for any other purpose.'™ ‘

In so doing, he neglected to address the principal issue of whether for the purposes of the

sale itself the VLA Director was acting as agent.'”’

Isaac C.J ;, on the other hand, was willing to concede that under s. 5(1) the VLA

4 Qubsection 5(1) states as follows:

5. (1) For the purposes of acquiring, holding, conveying and transferring and of agreeing o
convey, acquire or transfer any of the property which he is by this Act authorized to acquire, hold,
convey or agree 1o transfer,,but for such purposes only, the Director shall be a corporation sofe and
he and his successors shall liave perpetual succession, and as such the agent of His Majesty in the
right of Canada. e

The complete text of s. 5 is included in Appendix "B".
5 Supra, n. 210, at p 582,
47 Ibid., at p. 582.

*77 Srone J.’s analysis is not necessarily inconsistent with a Crown agency conclusion with respect to -
the transfer of land, as his finding was that only for othier purposes, namely acting as a fiduciary, was the
VLA Director not a Crown agent. His conclusion that Crown agency is limited to land transfers is
vitiated somewhat, however, by s. 33(5)(b) of the Act, which provides that the VLA Dircctor may
commence legal actions for certain purposes not related to land transfers "in the name of the Dircctor as
agent of His Majesty”.

’
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Director had the status of "a corporation sole ... and as such an agent of the Crown", but
reasoned that the preceding words "but for such purposes only" limited the VLA Director’s
corporate status to the function of acquiring land‘. In addition, he pointed to s. 5(6) of the
fict, W;‘lich provided that, for the purposes of taxation and for such purposes only, the VLA
Director \\;Els not an agent of the Crown. Hé further noted that two subsequent amendments
to s. 5™ each deemed that fdr certain narrowly defined purposes the VLA Director was
to be deemed ot to be an agent of the Crown.*” Although this analysis accords better.
with the Crown agency principies set out above, in the end Isaac C.J. accepted the
plaintiffs’ contention that the transfer from Indian Affairs to tﬁe VLA Director was merely
"an administrative transfer between Crown agencies".*

As noted earlier, when it is recognized that the majority of the duties of the VLA

Dircctor set out in the Vererans' Land Act, 1942 relate to the acquisition and disposal of

™ paragraph 5(1a), added by S.C. 1950, ¢. 51, 5. 6, and s. 5(8), added by §.C. 1980-81-82, c¢. 78,
5. 1. :

M Jsaac C.1.'s analysis of s. 5(6) and of the subsequent amendments to s. 5 is based on the principle
of statutory interpretation embodied in the expression expressio unius est exclusio alterius — the
cxpression of one thing is the exclusion of the other (see generally R. Sullivan, Driedger on the
Construction of Statutes, 3vd ed. (Toronto: Butterworths, 1994), at pp. 168-176, and P.A. Cote; The
Interpretation of Legislation in Canada, 2nd ed. (Cowansville, Quebec: Les Editions Yvon Blais, 1991),
at p. 281). Accordingly. the fact that these provisions purport to alter the status of the VLA Director to
that of a non-agent for certain narrow purposes implies that for other’purposes the status of the VLA
Director is in fact that of an agent. To conclude otherwise would arguably be to render the provisions

_ meaningless, offending another principle of statutory interpretation, that a statute is to be interpreted so

as to give meaning to all of its provisions (Sullivan, p. 159; Coté, p. 309). In accordance with these
principles but in apparent contradiction to his earlier conclusion that the VLA Director was an agent only
for the purposes of acquiring land, Isaac C.J. interpreted these provisions as implying that for all purposes
other than the purposes delineated in s. 5(1) the VLA Director was in fact acting as an agent of the
Crown, which he felt befitted the VLA Director's status of Crown servant (supra, n. 210, at p. 534).

™ Supra, n. 210, at p. 528. Apparently on the basis that, for all purposes other than the transfer of
land, particularly that of assuming the Crown's fiduciary obligations, the VLA Director was a servant of
the Crown, not an independent corporate entity (p. 532). Isaac C.J. relied inter alia on the argument that,

_ by definition, corporations sole "are always holders of a public office” (citing Jowin's Dictionary of

English Law,.2nd cd.). Hogg, however, expresses the view that, because a public corporation is a legal
person separate from the Crown, it is inappropriate to describe it as a servant of the Crown (supra,

n. 455, at p. 218).
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land on behalf of the federal government, almost all of the functions of the VLA Director
would appear to fall within the scope of the ageney relationship set out in s, S(1) of that
Act. In this light. it would appear reasonable to interpret the non-ageney exceptions noted
by lsaac C.J.**! as exceptions from the general purpose of "acquiring, holding, conveying
and transferring land" set out in that subsection. Isaac C.J.°s agency analysis therelore
supports the view that the Vererans' Land Act. 1942 expressly provides that in purchasing
land the VLA Director was acting as an agent of the Crown,

Such an interpretation is also supported by the conumon law test of agency.
Firstly, the VLA Director’s objective in later transferring the surrendered land to veterans
was one and the same as that of the Crown — to provide a gu&rnmcm Denetit to returning
veterans at the l'east cost to the taxpayer, Secondly, the Vererans® Land Act, 1942 provides
for a substantial degree of control over the VLA Director: s. 3 provides that the VLA
Director "shall be responsible only to the Minister”; s. 18 requires that the Minister
approve certain sales of seized property; s. 20 requires that the Minister approve any
disposition, other than by lease, of land pending sﬁle: 8. 21 requires Governor in Council
approval of any sale made other than in accordance with the terms set out in 5. 9 ol the
Act; s. 37 requires Governor in Council approval of any regulations made by the Director
regarding a host of matters relating to the administration of the Act; and s. 38 requires that
the Director’s financial statements be laid before Parliament at the beginning of each
Parliamentary session. Considered together, these provisions indicate a substantial degree

of Crown control over the operations of the VLA Director,

The decision in Bain v. Director, Veterans’ Land Act lends support to this

conclusion. The decision, cited by Isaac C.J. in Apsassin, was a mechanics’ lien action in

# Set out in ss. 5(1a), (6) and (8).
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which the VLA Director was characterized as "an emzmalionf,‘ or more properly thf-. agent,
of the Dominion Crown” in respect of the ownership of property. It concluded that the
VLA Director operated "under the superintendence of the Minister of Veterans® Affairs"
and was an entity over whom "in the last analysis, the Government or Parliament is to
exercise complete control”.** The most éppropriate conclusion would therefore appear to
be that, for the phrposes of acquiring and disposing of the reserve land surrendered in

A

Apsassin, the VLA Director was acting as agent for the Crown (the principal in the agency
relationship) acd not as an independent entity.

On this bﬁsis, it woﬁid appear fair to conclude that in transferring the land
surrendered pursuant to the 1945 surrender to the VLA D_ireétof, the Crown was in fact '
selling the lzmgl to its own ageﬁt, an entity which by definition is acting on its behalf, to be
subsequently rcsold by that aéent on its.behalf once more. Such a situation clearly falls

N

within the scope of the self-dealing prohibition of the conflict of interest rule.

T N
i :

| Because of his differing view of the Crown’s relationship toéhe VLA Director,
Isanc C.J. offered a different analysis of the transfer of the surren.dere‘g‘.’r land to the VLA
ﬁircctor. He did not consider that a true transfer had taken place, but instead characterized
the transaction as a simple transfer of administrative control from one Crown emanation to
another, with no transfer of legal title.
Even if one for the moment accepts Isaac C.J.’s ché&racterization, it is submitted
that the Crown was nonetheless in a position of conflict of interest an'éi: that the transfer
constituted a case of self-dealing. Two factors support this: -

(1) the transfer was from a branch of the Crown whose purpozié was to hold the land

for the benefit of the band to another entity whose objectives — conversion of the

A

#11947] O.W.N. 917 (H.C.1.), at p. 918.
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land for the benefit of third parties — were totally inconsistent \\;illl those
purposes: and
{2) compensation was paid by the transferee, contirming an intention to permanently
divest the band of its interest in the land. |
Isaac C.J. seemed to recognize this when he characterized the purported negotiations
between Indian Affairs and the VLA Director rengfd_ilpg the sale price as "a cinse of self-
dealing in its most elemeﬁfory form”.* Such a characterization, while inconsistent with
his position that no transfer had taken place, is nevertheless consistent with a view of lhc
transfer to the VLA Director as a sale by the govemniem to itself: the porchase of ﬁ(]lllﬂ:!l‘)’l
property by a fiduciary.. : - o | i
Compare, for example, an almlogous situation in prlv.ut. law, in whlch a
oorporate trustee "transfers" trust assets to another branch of the same corporation (the \;IIL\
branch), whose function it is to sell assets for purposes unrelated to the trust, compensating
tl\e trust w1th cash tr'msferred from the swles bmnch Such an action, it s submiucd‘Qwoulr.l
invariably be considered to be a purchase of fi duomry property b'{‘ A hduuary and, as7such,
a clear breach of fiduciary duty.* One could not credlbly contend that no actual lmnstcr
had taken place and that the corporate trustee continued to hold the assels in the same
manner as before. Although it is possible that, while the s..lles branch continued to hold the
assets, a court could order that they be restored, this cannot to be conslruod as ncgmmg the:

fact that a transfer has taken place or that a breach of fiduciary duty occurred at the time, of

f

 Supra, n, 210, at-p. 530.

& Osadchuk v. National Trust Co., supra, n. 338; Scolt, supra, n. 48, at p. 545. Another often-
encountered analogy is that of the solicitor who misappropriates trust funds by simply transferring them
from the firm’s trust account to its operating account.
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the transfer to the sales branch.*

Under Isaac C.J."s characterization of the transaction in Apsassin, the fiduciary
asset (the surrendered land) was transferred, for a stipulated price, from one emanation of
the Crown (Indian Affairs), whose function it was to fulfil the Crown’s fiduciary obligations
in respect of the surrender, to another (the VLA Director), whose function it was to sell
such assets for purposes unrelated to the surrender and those fiduciary obligations. Under
private law standards of fiduciary conduct, such a transfer would constitute a clear case of
self-dealing by a fiduciary. | |

Either of the :1bove; characterizations of the tranéaction, as a sale by the Crown as
principal to its own agent or as an mterml governmental transfer of assets for purposes
unrelated to the fiduciary rehnonshlp, would constitute a case of self-dealmg by the Crown.
Indeed, a sale by the Crown to its own agent could be considered as a purchase by the
Crown itself as the principal in the Crown/VLA Director agency relationship. Either
ler'lctenz'mon entails mgmﬁcam implications with respect to the strictness w1th which the
Crown wnll be Judged in fulﬁllmg its ﬁducnary obligations relating, to the lands in question,
since, as noted earher,‘“" legal presumptions and associated burdens of proof differ
markedly as between cases of self-dealing by a ﬁdﬁciary oln the one hand and arm’s-length
tranéactions on the other. In the context of the Apsas.fin case, the exisfence of a conflict of
interest on the part of the Crown has t'wo.l important implications:

(a) it shifts to the Crown the burden of showing that consent to the transaction was

not obtained through the exercise of undue influence; and

5 Although until the fiduciary assets arc sold o an innocent purchaser the transaction is susceptible
to a court-ordered rescission, this does not mean that no breach of fiduciary duty occurs until the assets
are sold by the fiduciary: an action for breach of fiduciary duty can proceed in respect of the self-dealing,
even if there is never any subsequent sale to a third party.

* Supra, p. 110,
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(b) it places on the Crown the onus of demonstrating that the consent of the band to-

the impugned transaction was fully informed.

The first of these implications is discussed in the section that tollows.

Exercise of Undue Influence by the Crown

As was discussed earlier," where a fiduciary obtains the consent of the
beneficiary to a transactionrin which the fiduciary has an incipient conflict of interest, and
- where the potential for undue influence exists, the fiduciary will be presumed to htwcl
exercised that influence and the onus shifts to the fiduciary to rebut the presumption. In the
cointext of the Crown/Indian relationship, where resérve lands are to be transferred to the
Crown or to an agent of the Crown, this presumption would shift to the Crown the burden
of proving that the band entered into the transaction of its own free will and that it was not

influenced by the Crown to do so.

In Apsassin, a principal point of contention at trial was whether the band had
freely given its consent, informed or otherwise, to the i.nclusion of the ret;erve‘s |1ti|1erall
rights in the 1945 surrender: i.e., whethet the band’s members were unduly influenced by
the Crown in t’heir‘decision to enter into the transaction. Counsel for the plaintiffs alleged
that the Crown had exploited its superior position vis-c‘:-vis the band to obtain the surrender
to suit its own purposes and that in furtherance of those purposes, servants of the Crown

had withheld important mformatton and given improper advice o the band A

Two factors support the plaintiffs’ contention that the Crown’s rclatioriship with

the band gave rise to an influence over the band. First, as has been submitted, the Crown’s

% Supra, p. 113.
% Supra, n. 209, at p. 64.
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ongoing relationship with the Beaver Band in respect of their reserve lands was of a
fiduciary nature.** Because the Indian Act required that the band act through the Crown
in any disposition of its lands, the Crown was in a natural position to‘inﬂuénce decisions by
the band regarding its land dispositions in general. Second, the trial court found as fact that
the band “relied to a large extent on advice and guidance from the Department’s staff" in
the management of its financial affairs. As Stone J. noted on appeal, paternalism was a

marked feature of the relationship between the band and Indian Affairs at that time:

during the period from the 1920s to the 1950’s, those responsible for Indian
affairs were actuated by the twin principles of protection and advancement. In
furtherance of these principles the Crown accepted to protect the Indians of
Canada, regarded in law as minors, from the acts of unscrupulous people and
from the results of their own folly, and to advance the Indian people toward self-
sufficiency both socially and economically. Government decisions were to be
taken in the best interest of the Indian people and government officials were
considered to be the best judges of that interest.*®

'

As La Forest J. notes in his discussion of undue influence in Norberg v. Wynrib,
The general notion of submission to an “authority” figure indicates an inequality
of power between the parties such that the existence of genuine consent is
questionable.*!
Taken together, the nature of the band’s relationship with the Crown and its reliance on the
Crown for guidance appear prima facie to present at léast a potential for the exercise of
undue influence by the Crown.
' In the private law context, it has been noted that where "the nature of the

relationship between the plaintiff and defendant was such that the potential for influence

existed”, the onus is put on the fiduciary to show that his or her influence was not used to

T Supra. p. 66,
M Supra, n. 210, at p. 555.

' Supra, n. 33, at p. 252.
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obtain the beneficiary’s consent.™ This argument was advance'd by the plaintiffs at trial, _
citing as authority Brusewirz v. Brown.** The application of this presumption to the
circumstances of Apsassin would impose upon the Crown the onus to put for\\':ird evidence
to show that it had not used any influence that it might hiave had as a result of its ongoing
relationship with the band to persuade the band to enter into the 1945 surrender transaction.

Notwithstanding the above, the presumption of undue influence and the

accompanying reverse onus it entailed was'rejected at trial.** Certain additional facts
pertaining to the surrender not mentioned in the trial judgment but noted on appeal cast
some doubt on this rejection, howevér. On appea] Isaac C.J. noted that two earlier requests

for surrender of the land, one by the Soldier Settlement Board following the First World

¥ Geffen v. Goodman, supra, n. 430, at p. 228.
¥ Supra, n. 433. :

W Supra, n. 209, at p. 65. Addy l. stated his position as follows:

Finally even where there exists a special relationship between the parties, when an agreement in
writing is being challenged and especially an indenture under seal such as the present one, it scems
that there would have to be something more than a bare allegation of improper conduct before
there is any duty on the person in the dominant position to adduce evidence to cstablish that the
special duty was properly fulfilled.

With respect, having acknowledged that the agreement related to a sclf-dealing transaction by the
fiduciary, it appears that, rather than distinguishing the case from one in which the undue influence
principle would apply, Addy J. was simply proffering an opinion that the presumption itsell is
unwarranted — i.c., that a reverse onus should not be applicd. He may have thought it necessary to take
such a position in order to avoid addressing the plaintiffs’ contention that presumption required that the
Crown prove positively that it had fully explained to the band some sixteen matiers enumerated by the

~ plaintiffs (not set out in the judgment), most of which Addy J. dismissed as irrelevant, redundant,

unnecessary or inapplicable (supra, n. 209, at p. 65). Stating that the plaintiffs had overstated the
evidence necessary to satisfy the burden on the Crown is qualitatively different, however, from stating
that the burden does not exist. '

Two other aspects of Addy J.'s rejection of the undue influence presumption are probiematic.
Firstly, his inference that situations involving an agreement in writing and "especially an indenture under
seal” merit different consideration seems to ignore at least one rationale behind the presumption — that
the influence may have been used to cause the transaction to be cntered into in the first place. In this
respect, the fact that the ensuing transaction was recorded in writing or was under scal is irrclevant. A
second difficulty relates to his observation that "it would be manifestly ludicrous to require now, 40 years
after the event ... that the defendant cstablish positively that advice was given on all these matters”.
However, this is an argument not against the application of a reverse onus principle, but rather in favour
of the imposition of a reasonable limitation period, an unrelated issue,
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War and another by the Province of British Columbia in 1935, had been refused by Indian
Affairs, presumably in furtherance of its stated firm pqlicy "against alienation by sale of
lands for which there is any likelihood of Indian need in future years".**® While it is
possible that the offer of othex; lands in substitution might have justified a departure from
that policy, Isaac C.J. pointed to two additional factors that cast Indian Affairs’ decision to
considér selling the reserve in a somewhat less flattering light:

(1) at the time of the decision by theDebu'ty Minister of Indian Affairs, the
government was under political pressure to make lands available to returning
veterans; gmd |

(2) the same Ministér’fto wlhom the Deputy Minister of Indian Affairs reported was
also résponsible for veterans’ affairs and for the administration of the Veterans'

v Land A(;‘t, f942.
These factors aloné would appear to be sufficient to raise at least a prima facie suspicion -
that the government might have been motivated by :ex't_raneo.us considerations to persuade
| the band to surrender its lands.

It has been noted that the Crown, in the éontext of its ongoing fiduciary
relationship with the band, was consemplating a transfer of fiduciary property to an entity
purchasing the land as its own agent. When one considers the incipient conflict of interest
created by that situatioﬁ in conjunction with the potential for undue influence created by the
combination of “tln': band’s lack of business sophistication, its corresponding reliance on |
. Indian Affairs’ advice and the close relationship between the government officials
responsible for administering the band’s lands and those responsiﬁle for purchasing

veterans' lands, a strong presumption of the exercise of undue influence on the part of the

5 From the 1945 annual report of the Director of Indian Affairs, quoted supra, n. 210, at p. 514.
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Crown is necessarily justified.

Notwithstanding the above considerations, Addy J. found. on the evidence
presented, that none of the Indian Affairs officials had attempted to influence the band to
proceed with the surrender and concluded that the band had given its consent freely.*
What is not clear from the trial judgment, however, is whether he réached this conclusion
as a result of affirmative evidence put forth by the Crown or on the basis that the plai_ntiﬂ's
had not proven otherwise. Had a presuﬁption of undue influence on the part of the Cfdwn
been appljed, it would have been incumbent on the Crown to produﬁe affirmative evidence
in this regard sufficient to rebut the presumption. ’fhe failure of the trial judgment to
indicate whethér this reverse onus was met may present a signiﬁcam gap in the evidence for
purposes of appeal Were the Crown on the evidence to be found not to have satistied this
onus, it mlght be open to the band to claim that the surrender would never lmve taken plm.c
and that the lands, with their mineral rights intact, would still be in the band’s possession.

The implications of such a claim are discussed later, at page 167.

Consent to the 1945 Surrendef

As noted above, in addition to avoiding or satisfying the présumption of undue |
influence, a fiduciary actihg in a situation of conflict of interest must demonstrate that the
beneficiary’s consent to the impugned transaction was fully informed. The circumstances of
Apsassin illusfrate some of the difficulties that can be encountered in attempting to ascertain
whether such consent was given.

It was the posmon of. counsel for the plamnffs in Apsassm that the band's conscnt

to the inclusion of the mmeral rights i in the 1945 surrender was not an informed conscnl

** Supra, n. 209, at p. 66.
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that as the band had not had time to properly consider the implications of surrendering the
reserve, its consent was not fully informed. At trial, after considering the evidence
pertaining to the 1945 surrender in great detail,”” Addy J. made the following
determinations of fact: |
* the band had had sufficient advance notice of the proposed surrender;
e  there had been at least three formal meetingé with departmental representatives to
discuss the matter;
e the band members had on many occasions informally diécussed the ‘proposed.
- surrender amohg themselves; .
*  the proposed surrender wa.s fully discussed at -the surrender meeting and its
consequences fully explail_led to the bahd;
* the band members did in fact understand that they were giving up all Ii‘ights to-the
reserve forever; and
. the band menbers had already given consideration to, and had chosen, alternative
sites for a new réserve. | | | ”
On thié basis, he concluded that all ﬁlembers of the band present gave their free and
informed consent to the surrender™® and that, in‘ceding all of its-property rights in the'
reserve, the band must be taken to have iniended to includg in the 1945 surrender whatever

mineral rights it had in the entire reserve.’

This view was generally accepted by the majority of the Court of Appeal.™

7 Set out in pp. 199 129 of lhe C.N.LR. report (supra, n. 209) These details were omitted .
from the abbreviated F.C. report.

8 Supra, n. 209, pp. 66-67.
W Supra. n. 210, at p. 53.

s

3™ Stone J. quoted the trial judgmc:_u ﬁndings‘ in this regard (ibid., at p. 553).
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Based on the evidence at trial, Stone J. was satisfied that the band’s consent to the
surrender of all rights in the reserve and to the broad wording of the 1945 surrender
document was sufficient to indicate that the band intended that the 1945 surrender for sale
should include the minerals previously surrendered for lease in 1940.%

Isaac C.J., dissenting, concluded that the Crown had 110f discharged its obligation |
to ensure that the band knew that the mineral rights surrenderéd in 1940 were to be
included in any sale made pursuant to the 1945 surrender.®* He was of the view that a
mere iniplication was not sufficient, and that the Crown, as a fiduciary, had the omus of

demonstrating that the necessary consent had been given:

the Crown was under an obligation to advise the Indians that it intended to sell,
rather than lease, [the mineral] rights before it took the 1945 surrender of surface
rights. Put another way, because the Crown was under a fiduciary obligation, in
the absence of full disclosure, it must be presumed #or to have intended to have
included the mineral rights in the 1945 surrender. There is no evidence that the
Crown did so; and in my view, it is inappropriate in the context of a fiduciary
relationship — particularly a relationship between the Crown and a group of
people of the Band’s level of leg'ﬂ unsophistication — to interpret silence as -
meaning either that the party in a position of vulnerability was acceding to the -
permanent divestiture of its interest, or that the fiduciary was intending such a
divesture.’?

Isaac C.J.’s first conclusion — that the Crown’s ﬁducnary duty .1r1.~.1ng out ol‘ the
1940 surrender burdened it with a posnwe obligation to inform the band tlmt the mmeml
rights would be included in the lands sold pursuant to the 1945 surrender — is readily
justifiable. It is evident that among the fiduciary’s duties is the duty to apprise the

beneficiary of all information relevant to any decision to be made by the beneficiary.*"

3 '
I

0 Jbid., at p. 576.

% Ibid., at p. 526.

0 Ipid., at pp. 524-525.

% Hope v. Beard, supra, n. 306; DeMout, supr&. n. 23, at p. 900.
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Under the circumstances, the fiduciary (the Crown) was contemplating an exercise of its
discretion (selling the land) in a manner not contemplated in the original transfer of oower
(which anticipated leasing the land). It would therefore have been iooumbent upon the
Crown as fiduciary to seek the consent of ﬁhe beﬁeﬁciary band to the proposéd departure.
In the circumstances, this would have tra:nslated into a drut‘y to inform the band, as the
beneficiary of the 1940 surrender, of all information relevant to the shift from leasing their
mineral interests pursuant to the 1940 surrender to selling those interests pursuant to the
1945 surrender.

On the other hand, Isaac C.J."s assessment that "because the Crown was under a
fiduciary ooligation, in the absence of full disclosure, it must be presumed nor to have
mlenr.led to have included the mineral rights in the 1945 surrender” is less persuasive. As
noted above, his major premnse — that the Crown was acting as a fiduciary in respect of the
mineral rights — is sustainable. Even if his minor premise — that the Crown did not fully
’ inform the band — is conceded, his stated conclusion that the Crown "must be presuroed
not to have intended to have included the mineral rights in the 1945 surrender” does not
necessarily follow.

With respect, the question of whether a fiduciary acted in breach of a fiduciarv.
duty — in this case whether the o1ineral rights were includec_i in the 1945 surrender — must
be approached as a question of. fact. In Apsassin, all judges were in agreement that the ,

mmeral rights were in fact mcluded in the eventual grants from the VLA Director to the

. veterans. In order to have transferred the mineral rights to the veterans, the corporate

entity"consututmg the VLA Director must necessarily have held them. It could only have .'

held the mineral rights by virtue of having received thern from the Crown in the 1948

N
N

transfer, which in turn was effected pursuant to the 1945 surrender. This trail of ownership

1
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does not appear to leave any room for an inference that the Crown never intended to, and
therefore never did, transfer the mineral rights. The fact that the Crown may have
breached its fiduciary obligations in transferring the mineral rights does not nullify the

effect of its actions.™

Neithgr court in Apsassin explicitly consiciered the evidence of consent of the
band in light of the reverse onus applicable in a situation of conflict 6[’ interest. If, as is
argued above, such a copﬂicf of interest existed in the relationship between the Crown and
the VLA .Direc'ior, it might be argued thﬁt the evidence of band consent to the 1945
surrender should be reconsidered from the"poim of view of whether the Crown satisfied the

requisite burden of proof.’®

In addition to presenting issues of free and informed consent, the Apsassin case
also poses questions regarding fow the consent of a beneficiary must be obtained where the
. ; - ‘_
beneficiary is comprised of a group of individuals and how, once obtained, that consent can

be withdrawn or modified. Both issues are implicated in the plaintiffs’ claim that a formal

revocation of the 1940 surrender was required as a precondition to the 1945 surrendcr\\_a;n_l‘
analysis of which follows.

55 The lepal consequence of an action by a fiduciary that is inconsistent with the constraints of the
fiduciary relationship and taken without the consent of the beneficiary is a finding ol a breach of fiduciary
dury. While a breach of fiduciary duty certainly renders the fiduciary liable to the beneficiary, it docs
not affect the substance of the transaction that constituted the breach. For this rcason, a breach of
fiduciary duty makes the subject transaction voidable, not void (sce discussion infra, p. 151) and any
property transferred- pursuant to a voidable transaction may be subsequently irrevocably alicnated to an
innocent third party purchaser (Paul D. Finn, "The. Liability of Third Partics for Knowing Receipt or
Assistance®,/in Equity, Fiduciaries and Trusts, 1993, ed. Donovan W.M. Waters, Toronto: Carswell,
1993, p. 195 at p. 202). : ‘ ' ‘ :

;

506 Such a re-examination would not necessarily undermine the validity of the trial judge’s conclusions
regarding consent to the 1945 surrender. Preliminary to his consideration of the consent issue, Addy J.
stated that the plaintiffs had raised sufficient doubt to cast upon the Crown the burden of demenstrating
that it had fulfilled its fiduciary duties in this regard. While such an obscrvation may not have been
appropriate to Addy I.’s analysis of the relationship, it may nevertheless establish the facts relating to
consent to have been proven by the Crown sufficiently to satisfy a reverse onus.
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Alleged Surrender Revocation Requirement

A principal issue argued on appeal was whether, as a matter of property law, the
mineral rights surrendered in 1940 were included in the subsequent 1945 surrender. In the
course of exploring this issue the appeal‘ court was forced to consider the issue of how the
Crown, having obtained instructions from a band in the course of a surrender, should have
souglﬁ to have those instructions amended in order to address changing circumstances. In
particular, the ciuestion presented was how the Crown should have obtained a variance (or
release) from the band’s instructions contained in the 1940 mineral rights surrender in order
to broceed w';th the 1945 su;rendgr of all interests in the entire reserve. |

Addy J. had cursorily disposed of the issue at trial by holding that, as "not only a
rule of common law but one of common sense”, ™ the 1945 surrender must have included
whatever rights, including mineral .rights, the band had in the entire reserve.™® On the '
facts, he found that the band’s 1945 surrender by necessary implication constitutéd a
revocation of their instructions given in the 1940 surrender.’®

On appeal, however, Isaac C.J. viewed the 1940 surrender somewhatl differently.
He agreed with the plaintiffs’ contention, rejected at trial, that under the Indian Act the
1940 surrender had the effect of severing the subject minerafIS' from the fes,erve.‘\ asa resulf

of which they were legally incapable of being included in the 19_'45'surrender. From this he

/

i Supra . 209, at p. 54.

3¢ Much-of the nrgumenl in respect of the mmeral rights surrender had been directed to the issue of
whether, as a matter of property law, the surrender had the effect of severing the mineral rights from the
rest of the band's interest in the reserve and whether, in such a case, the minerai rights would thereby
have been automatically excluded- from the 1945 surrender. .

.+ ™ It is uncertain whether the implied revocation conclusion reached by Addy J. is at odds with the

. evidence given by an Indian Affairs official and referred to by Isaac C.J. (supra, n. 210, at p. 527) that
in the official's opinion, "it was necessary to ‘cancel’ a prior surrender by Order in Council in order to
execute another surrender which conflicted with its terms".
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inferred that the minerals were necessarily excluded t'rdm the subsequent transfer to the
VLA Director.’™® From this premise it followed that after the 1945 surrender the mineral
rights were still held by the Crown, subject to the original requirement that they be leased
for the benefit of the band.®' He accepted the argument advanced by the plaintiffs that,
in order for the mineral rights to have been included in the 1945 surrender, the Indian Act
required that the 1940 surrender would have had to have been formally revoked.* This,
he felt, was "supported on a plain reading of the statute" St

On this point Stone J. disagreed. He dismissed the plaintiff's argument that a
formal revocation of the 1940 surrender was required before the subject mincral figll_lS
could be included in the 1945 surrender, pointing out that the Indian Act made no provision
for revocation of surrenders and that the assent by the band to the 1945 surrender h'ud the

same effect as a revocation.?"

510 Supra, n. 210, at pp. 526-528. His rcasoning was based on his reading of 5. 54 and the definitions
of "Indian lands" and reserve” in s. 2 of the Indian Act, in which "Indian lands™ were defined as "any
reserve or portion of a reserve” that had been surrendered and "Reserve” was defined as one or more
tracts that have not been surrendered, including “minerals, metals and other valuables thereon or therein.”
Based on the mutually exclusive definitions of "Indian lands” and "Reserve” and the fact that only the
latter were capable of being surrendered, he concluded that- mincrals alone could constitute "Indian lands™,
This syllogism is somewhat suspect, however, in that it is neither logically necessary, nor does it alwiys
legally follow, that if "A" includes "B", and if "C" can be a part of "A", then "B" must be "C" (where
A = areserve, B = mineral rights, and C = a portion of a reserve). Addy J. rejected the plaintiffs® -
arguments on this point for similar reasons (supra, n. 209, at p. 56), although his reasoning was partly
based on the premise that the band’s property intercst in the reserve was "mercly an usufructuary
interest”, a characterization at odds with that of the Supreme Court in Guerin.

S pbid., at p. 536.

512 He relied largely on the evidence of the Indian Affairs official (referred to supra, n. 509) regarding
present-day administrative practices of Indian Affairs used to "cancel” a surrender, which require a band
) revocanon vote and the Governor in Council’s acceptance thercof. It is somewhat odd that the Chief
Justice would give such weight to what is essentially the legal opinion of a non-lawyer regarding a matter
of stamtory mterpretauon Moreover, as evidence of modern rather than historical pracucc. the opinion
is of questionable assistance in assessing the propriety of thc actions of Indlan Affairs in 1945,

13 Supra, n. 210, at p. 527,
S fbid., at p. 577.

i
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The issue of whether a fbrmal revocation wﬁs necessary can be resolved by
examining the revocation concept within the framework of fiduciary theory. Although the
concept of implied revocation was not specifically addressed by the éourt in Guerin: in that
case Dickson J. held that the Crown had a responsibility as fiduciary to secure new
instructions from the band in any situation in which the originai instructions could no longer
be 1‘ulﬁlled..5‘-‘ Proceeding from that observation, it would appear that, were a band to be
:1ppr'iscd that it was impossible to proceed as originally proposed, it would be open to the
band to withdraw from the proposed trahsac.tion. Furthermore. because of the binding
nature accorded in Guerin to the band’s oral representations respecting the surrender,'® it
would seem evident that any such instructions to withdraw could be given orally to Indiiln
Affairs. Therefore, if a band were to instfuc;t the Crown to withdraw from a proposed
transaction, although the fiduciary obligations speciﬁc to the surrender‘would argﬁably
~ continue, the fiduciary relationship would be subject to the additional overriding
encumbrance that no power wzis to be exercised undéli' the relationship pending further
nolic§ froni the band.

Carrying this example a step further, on learning that the original proposal had
become impossible to carry out, it would seem to be equally open to the band to direct the
“Crown to prdceed under a modiﬁed version of the original plan. The observation by
Dickson J. in Guerin that the Crown "should liave returned to the band to seek their counsel
on how ro proceed"*" indicates that the possibility of proceeding differently should not be

ruled out, nor should doing so be considered as a potential breach of fiduciary duty.

N5 Supra. n.'3, at p. 344,
1o See discussion, supra, p. 88,

7

Supra, n. 3, at p. 344,
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Three separate issues are in fact under consideration here. The first relates to
what formal requirements attach to a decision by a band not to proceed with a transaction
contemplated by a surrender. Once a direction to withdraw from the comemp.lated.
tranisaction is given by the band, then, according to Guerin, the Crcwn‘s discretion is fully
constrained.”™ Any suggestion that it would be open to"‘the Crown, having obtained such
a direction, tol refuse to comply with the direction would be inconsistent witlf Guerin and
with the encumbered character of the fiduciary’s power. This suggess. therefore, th.\t the
Crown cannot withhold its consent to such a wnthclrawal and that a L:rmal acu.pt‘mce\ot
the band’s direction to withdraw (a revocation by the Governor in Council) is unnecessary.
Hence one must conclude that, as a nlatter of principle, a formal revocation of a surr::,'.zde;r
is not essential and that a direction to withdraw is in itself a sufficient revocation.””

The second issue relates to what level of assent is'required when dlc Crown seeks
"the couhsel." of a band, \yhethef to withdraw from a transaction or to proceed dil‘l‘eremly.
The most logical answer is that it should seek the same Ievel of assent to the new course of
action as was obtained in respect of the original instructions, which, in the circumstances of
Apsassin, would be that of "a majority of the male members of the band of the full age of
twenty-one years, at a meeting or council” of the band the same assent required for the

. L
original 1940 surrender.* Yoo

The third issue is whether A }E'qiest by a band to proceed differently bhould be |

518 As McMurtry and Prait point out, "it must be accepted that Indian bands have the right 1o remove
the Crown’s discretion by means of an unequivocal instruction” (supra, n. 15, at p. 38). N

519 Any argument that the Statute of Frauds would requirc that the band’s direction be in writing
would appear to be precluded by Dickson J.'s comments regarding oral statements in Guerin. It would =
also require that the interest being surrendered be considered to be proprictary in nawre, which Dickson
J. was unw:llmg to do so (see discussion, supra, p. 46).

530 As per s. 51 of the R.S.C. 1927 Indian Act. Had the formal assent requirements changc.d in the
interim, it might be arguable that the new requ:remems would govern,
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subject 10 any additional requirements. It haz-been submitted that it is not open to the

Crown to refuse a band’s direction to withdraw from a contemplated surrender transaction.

Can the Crown refuse, however, (o enter into a transaction different from the one originally

contemplated? The answer, it would appear, depends on whether the new transaction falls

within the scope of — i.e., the range of transactions provided for in — the original

surrender. In originally accepting the surrender, the Crown undertook to dispose of the

band’s lands in accordance with the terms of the surrender. If the new course of action

proposed by the band falls within the terms of the original undertaking, it would appear that

the Crown could not refuse to carry out the new course of action without breaching that

undertaking. It is submitted, therefore, that not only may the Crown proceed with a new

transaction that is within the scope of the original surrender, but that it is obliged to do so.

However, if the new transaction contemplated is not within the scope of the

original surrender, the Crown-finds itself in a somewhat different position. In its capacity

N ' ' . . . . o2
as fiduciary, the Crown cannot proceed with the original surrender in the face of its new

instructions.- All other things being equal, a band’s request to pursue such a new

transaction would be sufficient, in the context of its ongoing fiduciary relationship with the

Crown, to create a new and independent fiduciary obligation on the part of Crown to

proceed with the new proposal. All things are not otherwise equal, however, as the Crown

is constrained by the terms of the Indian Act, which requires that all alienations of reserve

land be preceded by an appropriate surrender.5*' Since, as postulated, the new proposed”

‘transaction is beyond the scope of the original surrender, in order to authorize it a new,

.',‘\\

broader surrender must be obtained. This requirement is purely a statutory condition .-
B /

53 New oral instructions would not suftice to rewrite the scope of the-1940 surrender: as per Dickson

1. in Guerin, "there is no merit in the appellant’s submission that ... a surrender can be considered
independently of its [written] terms” (supra, n. 3. at p. 343).
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precedent. and should not be understood to be a product of the CTO;\’II fiduciary duties,
per se.
That Addy J. seemed to have recognized the band’s capacity to change

instructions and that appropriate effect should be Lwen to the Indian Act’s surrender

provisions is evident in his following reductio ad ab.mm'um reasoning:

there is nothing in the Indian Act prohibiting the Band from changing its mind
and giving approval and consent to another arrangement with the Crown.
Counse! for the plaintiffs were in fact arguing that, because of the trust for lease
imposed on the Crown by the 1940 surrender, that surrender rendered the
interests of the Indians in mineral rights incapable of any other type of alicnation
except by means of lease even if both the Crown and the Indians subsequentiy
agreed to a sale or to a further type of alienation as part of the whole reserve.
This would lead to the absurd conclusion that these oil and gas rights would be -
forever incapable of sale although the remaining l'thlb in the reserve could l’lL
surrendered for that purpose.’®

The above reasoning suggests that, in the circumstances encountered in Aps;:.\'sin;
it shoilld not have been incumbent upon the Crown to obtain a revocation of lh.c 1940
mineral righté surrender as a cpndition precedent to disposing of those ililerests in a manner
other than that contémplated by the 1940 surfémiér. It was necessafy, however, I'or‘ the
Crown to obtain the band’s assent to the propoéed departure' from the type of transaction
contemplated by the 1940 surrender, and sinc:} the new pfoposal, the sale to the VLA
Director, was clearly outside the scope of the 1940 surrender, a new surrender confcrrihg a

broader power of disposition was required. The new surrender, obtained in 1945, was
assented to by tlie same majority as had assented ‘to the 1940 surrender.

The question that remains is whether the band, in entering into the new 1945
surrender, intended to override the 1940 surrender and to theréi)y include the mineral rights

in aﬁy- eventual disposition. Any determination of the band’s intent, in turn, is largely

52 Supra, n. 209, at p. 57.
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dependent on whether the matter of the surrendered mineral rights was brought to the
attention of the band at the time of the 1945 surrender, a necessary condition ﬁrecedem to
obtaining the band’s informed consent to alteration of its 1940 surrender instructions. The
issucs of whether the bahd’s consent was fully informed, and whether the decision (0
surrender was freely made, have been canvassed above. It is submitted _t_h_at the resolution
of the question of whether the mineral rights were included in the 1945 surrender is to be
found in the determination of those issues — fully informed consent and the presence or
absence of undue influence — and not in t.he searcl: for a formal revocation of the 1940
surrender. |

One issue that will often influence the court’s view as to whether a conflict of
interest exists will be the adequacy of the eventual sale price of the fiduciary property.®?
A fully informed beneficiary will be -nv'ur‘e of thé fair market value of the ﬂduciary
property, and is unhkely in other than exceptional czrcumstances 10 consent to a sale of that
property at below its fair market v*xlue An absence of fair market vatue will consequent]y
‘_prg:disposc a court to ﬁnding an absence of fully informed consent.s-* The relevance of

this issue in the Apsassin case is discussed in the section that follows.

Inadequacy of Negotiated Sale Price in Apsassin
As discussed e‘arlier,525 in negotiating the price to be paid for the surrendered

Iand in Apsassin, lndnn Affairs and the VLA Director had dlffermg ob_|ecuves the’ former

wanted to obtain the best prlce av:ulable in order to purchase more or better land for the

t ."ET
R

'::"\v i
I RN ] . .
"{\"} =% Shepherd, supra, n. 20, at p. 169, As noted supra, p. 108, however, this will not necessarily be

determinative’ of the legal issue of conflict of interest.
52 Finn, supra, n. 66, at p. 86. -
5 Supra, p. 120.
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band, while the latter wanlted to secure the land at the lowest possible price, to reduce the
demands on its budget and to enable it to resell the land to veterans at a low price.™®
Evidence was led at tfial thzllt Indian Affairs had had the surrendered land appraised at a
value of $93,160, but evenmally sold the land to the VLA Director for $70.000. On the
evidence, Addy J. found that the Department was " fullyl aware of a discrepancy between the
appraised price of its own appraiser and the‘ sale price" ;51’ and that .il was unable to justify
that discrepancy.l He consequently found the Crown to be in breach of its fiduciary duty

towards the plaintiffs in that regard. ™

The majority on appeal fully agreed with lhé Addy J.'s views that a full and fair
price was not paid.*® Isaac C.J., although in dissent. also agreed as to the insﬁl’ﬁciéncy
of the payment exacted by Indian Affairs,™’ despite the apparent conflict (his created with
his opinion that the transfer was merely "an administrative transter between Crown

agencies"®! and not an actual alienation of the land.

On the basis of the conclusions reached earlier in this paper — that the VLA

81 Supra, n. 209, at p. 74.
ST Ibid., at p. 76.

8 Ihid. |

3 Ibid.; supra, n. 210, at p. 584,

5 1y dismissing the Crown’s cross-appeal, supra, n. 210, at p. 539. Oddly cnough, although
Isaac C.J. held that the actual alienation took place on the eventual transfer of the lands to the veterans
(supra, n. 210, at p. 539), he did not address the issuc of the sufficiency of the eventual sale price to
the veterans. Given his position that the Crown’s breach of fiduciary duty occurred at the time of the
later alienation to the veterans, what should properly have been in issue for him was not the price paid
on the transfer to the VLA Dircector but rather the price paid in the subsequent sales to veterans. In
his disposition of the Crown’s cross-appeal, however, Isaac C.J. focused solely on the first transaction
— the sale to the VLA Director. Moreover, if the premise of his judgment was that the VLA
Director, as new host of the Crown’s fiduciary obligations, was in fact disposing of the lands on
behalf of the band, it is surprising that he did not comment on the fact that the proceeds from the sales
to the veterans were never credited to the band’s account.

M Ibid., at p. 528.
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Director was acting in the transaction as agent of the Crown and was therefore not at arm’s-
length — it would appear to be appropriate to apply a reverse onus in respect of proof of
adequacy of the sale price.*™ One practical aspect of such a determination might be that
the Crown, instead of being put to the burden of demonstrating merely that fair market
;value was paid, could be held to the higher standard that Finn suggests is applicable to a
purchase by a fiduciary of fiduciary assets: i.e., the requirement to demonstrate that it paid
not only a fair market price but the highest pric‘e obtainable at the tinle.553 |

Although on the basis of the precéding analysis | have concluded that the'VLA_
Director should be considered to be an agent of the Crown for the purposes of acqniring
land and that the transfer to him was consequently a nase of self-dealing by the Crown,
there will be other situations in which'such a non-arm’s-length relationship “}m be lacking
or unprovaﬁle, and an impugned transfer of reserve lands will have to be analysed as a
trzmsfe_r to an independent third party, much as Stone J. considered the Apsassin transfer to

~be.™ Even where reserve lands are transferred to an arm’s-length third party, however,

a band may not be totally without recourse against the third party purchaser if the transfer

-,.

was preceded by a breach of fiduciary duty of which the purchaser was aware.’

53 Somewhat incongruously, allhough the trial judge and the majority on appeal considered that the
transaction was carried on at arm’s length, they nonetheless subjected the Crown to a reverse onus that
would only properly be applicable to a fiduciary ensnared in a conflict of interest. Addy J., with whom
Stone J. fully agreed, stated that "the onus of establishing that a full and fair price was in fact obtained"
was not discharged by the Crown (supra, n. 209, at p. 76).. One might speculate that their inconsistent
characterization could havé been a product of their ambivalence regarding the status of the VLA Director,
perhaps reflecting on the one hand a hesitancy to characterize the Crown as being ina conilict of interest
poqilion. while on the other being unable to ignore the aura of inequity sun-ounding the transaclion

3 Supm n 66. As noted earlu:r (supra, n. 406), however, some writers dispute this contentlon

M As noted earlier, Stone J. concluded that the transfer by the Crown to the VLA Director was
neither a "mere interdepartmental transfer” nor a sale by the Crown to its own agent, but was instead a
transfer to an independent third party (supra, n. 210, at p. 582). - '

!
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Implications of Crown Breach for Third Parties

Because of the ultimate involvement of third party purchasers in most surrenders
of reserve land, the remedy of equitable tracing®® is of particular relevance to Indian
bands who are victims of a breach of fiduciary duty on the part of the Crown. In addition,

because of the general increase in land values over time, the constructive trust remedy is

also likely to be attractive to bands who have been dispossessed of reserve land under

circuinstances constituting a breach of the Crown’s fiduciary obligations. Questions of ihe
appropriateness a'nci applicability of both fe_medies ﬁgure prominently in the Apsassin case,
and an examination of the arguments in that case is therefore instruclive'.l Prior to
examining the potential impact of each remedy in Ap.mssin',‘ its application inthe private law

context will be considered. .

One of the more significant remedies available for a breach of fiduciary duty that
‘/. ' \:\ .
involves the transfer of fiduciary property is the entitlement of the beneficiary.to trace the
fiduciary property. into mixed funds or to any products into which the property, or any

profit derived from it, has been converted,” and to trace it to third parties who obtain

- the properiy with notice of the breach. The latter are sometimes referred to as

0

535 Although some writers consider tracing to be simply an equitable foo! leading to the imﬁosition ol

" certain remedies such as the constructive trust or equitable licn, others treat it as a distinct remedy.  As
it is submitted that the distinction is semantic only, the latter approach will be followed here.

5% Waters, supra, n. 24, at p. 398. Sece also Ruth Sullivan, "Strangers to the Trust”, (1986/87) 8 Lst.
& Tr. Q. 217, at p. 261. The following rules related to tracing into mixed funds were, sct out.in Re

" Kolari (1981), 36 O.R. (2d) 473, at p. 47%: -

(2) if the beneficiary’s money is'mixed with the fiduciary’s own funds and afterwards
withdrawals are made, the fiduciary must be taken to have drawn out his own money first;

(b) where a fiduciary has mixed trust money with his own, the beneficiary is entitled to 2 charge
on the property purchased for the amount of the trust money used in the purchase; and

(¢) if there is confusion in the tracing, the onus is on the fiduciary to identify his own funds,
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intermeddling strangers.>® Once the property has been traced, it may be restored .5y way
of the constructive trust remedy or made subject to an eélui;able lien in the amount of its
value >

The courts have traditionally treated an unauthorized purchase by the fiduciary of
fiduciary property as a voidable, rather than a void, transaction.™” Because of this, the
fiduciary is capable of passing good title to the property to a bona fide purchaser for value
who takes without notice of the breach (hereinafter referred to as an "innocént purchaser").
As Sealy puts it, "The transfer may still for some reason be ‘open to inquiry’ or voidable,
but the beneficial owner.ship is broken".*" An innocent purchaser takes free of any

4

interest of the beneficiary.™* The converse, of course, is that under any other

~ circumstances a third party purchaser™* may be held to'account to the beneficiary.*#

i

Tracing will be available in circumstances where the third party gave fair value
‘ . . - N N ( v ‘ - : 3 - - \

but acmally or constructively knew of the breach®* and m those in which the third party

was & donee of the property but was unawivre of the breach. To av01d tracing, the

court must be convmced that the transaction is genuine; where the transaction is at less than

87 QosterhofT and Gillese, supra, n. 65, at p. 385.
W Ibid., w p. 385. |
s Finn, supra, n. 66, at pp. 48, 189 and 223.

0 Supra, n. 85, at p.- 127. |

'

31 Qosterhoflf and Glllcse supra, n. 65, at p. 478.
It Including another bcnef‘ iciary: Ellis; supra, n. 48 alp 2.19, cmng Roblin v. J'acAsan (1901) 13

~ Man R. 32 S(CA)

s Ellis, supm n. 48, at p. 20.17, citing Bank of Nova Scotia v. Bank of Montreal (1982) 14 E.T. R.
222 (Ont. H.C.) and Carl B. Potter Lid. v. Mercantile Bank of Canada, supra, n. 332; Waters, supra,
n. 24, at pp. 381 and 395.

3 Waters, supra, n. 24, at p 1046, citing Chandler & Massey Lid. v. Irish (1911), 13 D.L.R. 829
(Onmt. C.AL).

% Waters, ibid.. at p. 1034.
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fair market value, however, the court may conclude that the third party knew of the breach

of fiduciary duty.**®

Following the Supreme Court’s decision in Guerin, the Musqueam band
atiempted to trace its lands into the hands of the Shaughnessy- Heights Golf Club. Had the
golf éourse negotiators realised at the time of the trz1n$action that they were getting the
~ "deal of the ceatury” and if, indeed, they had persuaded the‘ Indian Atfairs officials -

. SN
involved to favour their terms, the Musqueam band might have been able to demonstrate o
thg degree of knowledgé necessary to have the courts rescind thé transaction. The claim
was dismisséd, however, on the gréunds tImf it was essentially res judicara’" . d
The fact tl‘l'lt only an mnoceut purchaser is sluelded from potential ll;lhlllly is of
.‘81gn1ﬁcance in Apsassm If Stone J.’s analysis that the VLA Director was an irm \—lcngh
third p'lrty in its transactlons w1th the Crown is accepted, then the bona fides of the VLA .

Dlrector, or any absence thereof, becomes significant in determmmg whether liability lor a
“breach of fiduciary duty by the Crown should be extended to him.

The relevant issue_in that case is therefore whether, even if one accepts the status
of the VLA Director in the transaction as that of an mdependent third party, the VLA
Dlrector can in the circumstances be consndered to have been an innocent purc.h.xser Wh.u
is of importance in this respect is whether the VLA Director knew at the time of the
transfer, or would have known "had he made the inquiries that an honest and reasonable

man would have made in the circumstances"**, that the land was being transferred to him

346 Waters, ibid., at p. 1043, cmng thc Court of Appcal judgment in Crocker & Croquip L:d 12
Tornroos, supra, . 429,

7 Grant v. The Queen, [1990] 2 C.N.L.R. 26 (F C.T. D) 7 _

8 Suilivan, 536, at p. 237, As Professor Sullivan points out, "a pcrson cannot avoui responsihility
for his actions by rclymg on his own lack of perception or moral acumen.” The standard has been
otherwise described as what the person knew or ought, as an honcst and reasonable man, to have known
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at less than fair market value. Such knowledge is generally considered to be indicative of a
lack of bona fides. ™"

ln this respect, while the trial judgement makes no comment on this aspect of the
evidenez, knowledge that the transfer was made at less than fair market value must be
imputed to the VLA Director; it is inconceivable that, in the course of bargaining with -
another Crown entity, even an independent one, Indian Affairs would not haye advised the
VLA Director of the appraised value of the lands in questibn. The appraisal results would
have formed a natural starting point for any Ilegotfations regarding the tran#fer of the land,
and this information would therefore inevitaﬁly have been conveyed at the outsert of the k
negotiations. No evidence was presented that tlié VLA Director in any way'-disputed the
accumc;y of the appraisul figures,™ and it wd_pld therefore appear to be virfual]y certain
that in purchasing the land for a lowér price he knew that he was obtaining the land at
below its market value: In a'ddition, as a’ é,enior government official, it is reasonable to
assume that the VLA Director would have been aware of the role that the Crown, th:fough l‘
Indian Al’l’airs,'plz.lyed in respect of inc_lian lands and of the general nature of the _Crowﬁ’sf .

oblu,.mons in that regdt\d st
‘ :/
In the end rsult, it would appear to be falr to conclude that the VLA Dlrector

had actual knowledge of all of the pertinent facts surroundmg the Crown’s breach of

oy

(scL Waters, supra, n, 24, at p. 40! and Finn, 505 atp 217) S : _ C
e Oosu.rhofl' and Gillese, supm n. 65, atp. 741. '

,
P

0 For example, there was no mdmauon given in the judgmems that the VLA Director had had any
mdcp:.ndt.m appraisal done. ‘ &

% gych a conclusion is reinforced by Iacobucm 1’s observanon in Air Canada vwM&L Trave[ Lid,
-[1993] 3 S.C.R. 787 at p. 812, :

Whether the trust is created by statute or by contract may have an impact on the question of lhe
stranger’s knowledge of the trust. If the trust was imposed by statute, then he or she will be
deemed to have known of it, Co

'
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fiduciary duty and cannot therefore be considered to have been an innocent purchaser. On
Finn's sliding scale of imputed knowledge, "from relrrti\'e certainty, suspiciorl; o
possible hypothesis",** the VLA Director would surely have ranked very highly.

Because of this, the finding of the majority on appeal that the VLA Director was
independent of the Crown does not preclude a finding of lmbrlrty on his part Applying the
rules applicable to a purchaser mkmv with notice of a trust in prw.ne law it would .rppe.lr
that, all other things being equal, the property could have heen trneed into the hands of the

VLA Director.

All other things were not equal however. The fact is that prror to
commencement of the action all of the property in quesﬁon was tr.msterre(l to veternns .
who, the judges ummmously agreed, were innocent purc.lmers All judges similarly
agreed, on property law grounds, that the ransfers ot fee slmple title to the veterans

included all minerals other than precious metals.**® The veterans, as innocent purchasers,

would therefore appear to be free from liability in.respect of their purchases.
Such an outcome will not always be the case where reserve lands have been

alienated by the Crown in breach of a fiduciary duty. Moreover, the i'act that the lunds in

Apsassm were subsequently transferred to innocent purc.h'rscrs does not exlmusl tlu. Band's

notential remedies agamst the VLA Director. It is therefore uscful to examine the types of
remedies, and in particular that of the constructive trust, that are availabie agamst a
complicitous third party.

Where an'interrrreddling stranger subsequemly.sclls the fiduciary property to an

\

£ i ri

552 Supra, n. 505, at’p. 216, * T ) o

53 Supra, n. 209, at p. 73, relying on A.G. B C. v. A.G. Canada (1889), 14 A. C 295 (P.C.); mpm
n. 210, at pp. 536 and 579: Although he did not explreuly address the issue, Stone J. dismissed the -
band’s arguments that mmcral rrghts were statutorily rcqurrcd to be withheld from the transfer 1o the
veterans. o ‘ ,

I . . .
v, . !
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innocent third party, the court may also impose a constructive trust on the proceeds of the
sale.’ Oosterhoff and Gillese describe the remedies available in conjunction with®*

- tracing as follows:

A stranger [who is found liable] may be subject to the proprietary remedy of the
constructive trust, or the personal remedies of account or compensation.... A
stranger who receives trust property improperly and who ought to be held liable
to the trust, may be regarded as a constructive trustee since there is trust property
to which the trust can attach. Alternatively, it may be said that the properry can
be traced into the stranger’s hands.’% - |

Tracing also enables the plaintiff to have the traced _prdperty subjected to an equitable
lien®7? - | - S o

Qosterhoff and Gillese provide the following very ,genEral description of a -

constructive trust:

The constructive trust.is a vehicle of equity whereby one person, who is called a
constructive trustee, is required to transfer property to another in certain
circumstances. The constructive trust is thus restitutive.5®

Waters describes the raison d'étre of the const?ﬁgtive trust as follows:

~ The constructive trust ... should afford to the claimant, who asserts successfully
that an obligation owed to him at law or in equity has been breached, the remedy
giving him specific property owned or possessed or under the control of the
defendant.**?

A pl_aintiff wiIl seek a constructive trust order in preference to monetary compensation in

554 Qosterhoff and Giltese, supra, . 65 at p. 482. As has been noted above. however, the
beneficiary may not trace the property itself into the hands of the innocent third party (ibid., at
= p. 720). The bcneﬁcmry may, however, still have recourse to personal remedies against the
‘ mlcrmcddlmg stranger.

_ 358 Although some may contend that tracing includes, rather than leads to the imposition of certain
equitable remedies, it is submitted that this is largely a matter of semantics.

536 Supra, n. 65, at p. 460,
55 Ibid., at pp. 385-386. o
38 Ibid., at p. 370.

539 "The Constructive Trust in Evolution: Substantive and Remedial" (1991), 10 E. & T. J 334 at
p. 335,

3
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circumstances where the property, or a product into which it has been converted, has
increased in value between the time of unjust enrichment and the time of judgment.®®
The remedy is therefore particularly appropriate to claims involving alienated rescrve lands
which, like other lands, almost invariably increase in value over time.

Moving beyond this level of generality; however, one soon ;:oul'roms_ the issue of
whether the constructive trust is purely remedial or whether. ﬁlthough reméd\iul in nature, it
retains elements of a substantive trust. Au allegation of substantive trust is at the basis of
the plaintiffs’ claim in Apsassin that the VLA Director assumed the Crown’s fiduciary
responsibilities followihg the transfer of the su?rendered land to him. The crux of this issue
~ is whether a constructive trust arisgs automatically whenever a defendant receives fiduciary
propefty or whether, on the other hand, it comes into being only at the ﬁme the court |
makes an or&.er granting restitution of the property by the defendnnt.. McLachlin J. stated

the issue in the following terms:
Is the doctrine of constructive trust as it has developed in Canada a substantive
doctrine of trust, automatically conferring a property, interest where the basic
criteria for the trust are made out? Or is it a remedy, to be applied where
necessary to remedy unjust enrichment?’®

Oosterhoff and Gillese describe the theory of the constructive trust that pre-dated

the Supreme Court of Canada’s decision in Petkus v. Becker as follows:  *

Indeed, until recently, the constructive trust was largely employed in
Anglo-Canadian and Commonwealth law in the fiduciary context.... As a result,
the constructive trust was thought of as a substantive institution, like the express
trust, in which the parties stood in a fiduciary relationship and which imposed
various rights and obligations upon the parties.’® :

The present state of the law in Canada appears to be that the constructive trust is

4

3% Qgsterhoff and Gillese, supra, n. 65, at p. 386; McCamus, supra, n. 98, at p. 59.
S6! In Rawluk v. Rawluk, [1990] 1 S.C.R. 70, at p. 107. '

%62 Supra, n. 65, at p. 370. Sec also Mccamus, supra, n. 98, at p. 64,
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a purely remedial and purely proprietary remedy. McLachlin J., speaking for the minority
in Rawluk, propounded this view of the constructive trust and concluded that as such it does
not come into existence until the courf declares it: | 7

The significance of the remedial nature of the constructive trust is not that it
cannot confer a property interest, but that the conferring of such an interest is
discretionary and dependent on the inadequacy of other remedies for the unjust
enrichment in question.... Thus, even where the tests for constructive trust are
met ... the property interest does not automatically arise.’®

Qosterhoff and Gillese agree that the imposition of a constructive trust should be
within the discretion of the court, from which i.t follows that the right of the plaintiff to the
property — the plaintiff’s pfoperty interest — should not be considered to automatically
arise. This accords with the view expressed by Waters, whb éites the‘ Supreme Court’s

decision in Sorochan v. Sorochan in support of the discretionary nature of the\cdnstructive
. . Y

Iy
trust remedy: - . g

Dickson C.J.C.; Tor the court, stressed that the constructive trust constitutes but
one important judicial means of remedying unjust enrichment ... that monetary
‘damages are an alternative, [and] that the circumstances in which a constructive
trust is appropriate are for the court to determine.** :

This also accords with McLachiin J.’s majority judgment in Perer v. Beblow.>®’
Waters confirms that the existence of a discretion in the court is inconsistent with
the concept of an independently ar'fsing proprietary interest:

~if the court has the discretion to decide whether a compensatory award (restitution
of benefit) is adequate in the particular case, it must follow that at its discretion
the court decides whether the occasion calls for the restitution of specific
property. Surely this confirms that it is the court order that creaw’s.the claimant’s
"right to specific property".’%

) Supra, n. 561, at pp. 103-104.

™ Supra, n. 559, at p. 347, citing Sorochan v. Sorochaﬁ (1986), 29 D.L.R. (4th) 1, at p. 7
% (1993), 101 D.L.R. (4th) 621 (5.C.C.). at p. 650.

™ Supra, n. 559, at p. 356.
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This is persuasive. To contend that a constructive trust, and hence a proprietary
interest, automaticaily arises is to argue that the claimant has,m_lrr_aplbm:uic right to h;w_c a
constructive trust imposed in such situations. Such a right is inimical to ‘e nature of the
constructive trust as an equitable remedy — a remedy that is, by déﬁuition. discretionary.

As Sullivan states,

. .
the constructive trust will not always be available. It is a discretionary remedy
and should be withheld where the personal remedy is adequate or in the opinion
of the court it would be unjust to impose a trust.’” ‘

It follows that a constructive trust should be left to be imposed at the discretion of th.c court
in the exercise of its equitable jurisdiction. The equitable character of the remedy requires
“lhat it not be considered to automaticatly flow from a particular transaction or
circumstance. >

The constructive trust is, ﬁloreover, a strictly proprietary remedy.”™ As
Oosterhoff and Gillese note, prior to Petkus v. Becker, the constructive tru.§t was thought to
impose various rights and obligations' upon the parties.”™ As they explain, however, the |
modern constructive trust is no longer considered to confer o:i thé beneficiary any rights
other than the right to restoration of the property that is subject to the cpxlsiruétivll: trust:

A constructive trust does look somewhat like an express trust, because the
1

7 Supra, n. 505, at p. 266. See also the judgment of La Forest J. in Canson v. Boughion, [1991]
3 S.C.R. 534, at p. 585. -

%88 The proposition that a constructive trust only comes into being at the time it is declared by a court
is not, however, inconsistent with a retrospective application of the remedy to the time at which the unjust
enrichment occurred. This was essence of McLachlin 1.’s position in Rawluk, (supra, n. 561, at p. 103)
when she stated as follows: '

When the court declares a constructive trust, at that point the beneficiary obtains an interest
in the property subject to the trust. That property, it appears, may be taken as exiending back
to the date when the trust was "earned” or perfected.

59 Poter v. Beblow, supra, n. 565, at p. 649.
50 Supra, n. 65, at p. 370.
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constructive trustee typically has title to property and is required to convey itto
another person, just as an express trustee must do at the termination of the

trust.... However, a constructive trustee does not have the same ‘obligations as an
express trustee, such as duties of management. The duty of a constructive trustee
is simply to convey.

It follows that a person who is not allowed to keep property because he or she
would otherwise be unjustly enriched is not converted into an express trustee and
is not treate: as one. He or she is merely required to surrender the property
held.?! :

Normally the constructive trustee’s only obligation is to convey the property to the
beneficiary once a constructive- trust decree is made, or, if the beneficiary is under a’
disability, to hold it until the trustee is replaced. In the meantime, however, the
constructive trustee has no active duties of management.... It must be remembered
that a constructive trustee does not stand in a fiduciary relationship to the beneficiary
of the trust, unlike the express trustee.”” ' :

As a .'discretiqnary remedy designed to restore property to a beneficiary,>™ the
constructive trust is\nccess‘arily limited, in its application to transactions involving
complicitous third parties, to situations in which that party sfill holds the alienated property',
or the proceeds of its disposition, at the time of judgﬁent.; In situatiéns such as Apsas;si:z,_
the declaration of a constructive trust in respect of the reserve lands themselves would be
pointless, since all of the sought-after lands had long since been cbnv_c);;d to innocent third
parties. As Oosterhoff and Gillese put it: |

the constructive trust is imposed upon a person who has title to, or possession or

. e
control of, property. It is, therefore, a remedy that affects property ...a ' ™=
proprietary remedy. Thus. there can be no constructive trust unless there is "~

property to which it can attach.’™ B

Moreover, as a proprietary remedy, the constructive:trust does not afford to the Apsassin

v

S Ibid.. atp. 371.
7 Ibid., at p. 388. Emphasis added.
1 O, in cases of usurpation of opportunity, to award property to a plaintiff.

S Supra, n. 65, at p. 373,
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plaintiffs any mechanism by which to affix the Crown's ﬁc_lucinry obligations in respect of
the management of reserve lands to the persona of the VLA Director, which was one of the
objectives of the plaintiffs in tli-at case.

As against the VLA Director. the only remedies available to the plaintiffs in
Apsassin would appear to be compensation for the difference between the value paid by the
VLA. Director and the value that the court finds he should have paid for the lands received
by him, plus interest, or, if the total of 'the subsequent resale prices exceeded the latter
total, an accounting of those profits. Any ‘such. profits could also form the subject of a
constructive trust as against the VLA Director, which the court could order fcslorécl to the
plaintiffS.

Because the VLA Director no longer holds either the property or the mineral
rights, the Apsassin plaintitfs would be lmuted to seekmg compc.nsauon from the men for
the undervatue of the sale pnce to the VLA Dlrector .mcl the value of the lost mineral
rights. In order to obtain such compens'1t10n however a-plaintiff must dcmonstmlc Hl -
causal connecnon between the alleged breach of hducmry duty .md the loss sulh.rc,d In
Apsassm the most sngmﬁcam claim f01 compensauon relates to lost 011 and g gas revenues

derived from the surrendered lands, and it is in respect of this claim that the issue of

causation will be examined.

Causation and Damages

In the precedmg chapters 1 have discussed three possnble Chdl‘dClcrIZdtlonb of the
A
transfcr of the surrendered lands in the Apsassm case and the implications each poses for
the Crown in its role as fiduciary. In summary, the three possible characterizations

discussed were
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(1) that there was no transfer by the Crown;
(2) that the assets were burchased by an agent of. the Crow_n, and therefore effectively
by the Crown ilself , and |

(3) that the assets were purchased by, and transferred to, an independent third party.

The first characterization is that argued for by the plaintiffs and implicitly accepted by Isaac .
C.J.; the second is that zirguec_l by this .pziper to be the most accurate representation of the |

‘ l-r:msar:lion; and the third is that accepted by lhe trial judge and the majority of the Court of
Appeal. As lme been discussed, each of these clleracteriZzltions has its own consequences as
rcgurds the poleﬁtial breaches of fiduciary duty on the part of the Crown. In their que'st to
recover compensation i;; respect of lost oil end gas revenues, however, the plaintiffs must
do morcllhan‘demonstrme Ilhat the Crown is‘in Preach; they must establish in addition that
any proven breach br fiduciary duty was leg:ally:tile cause of the loss of the oil and gas

revenues. S’

As has been noted, all judges were in agreement that the mineral rights were

o
i

v

included in the eventual transfers of a fee "simple‘titAle to the veterans and that the ve'terzms

" were innocent purchasers. The plaintiffs argued, however, that the Crown, as fiduciary,
wias negligehl in not fecognizing the value of the mineral rights in the surrendered land and
either rewining those rights or obtaining suitable cempensatiop for them.

| At trial, based on expert evidence regarding the knoxvledge of the oil and gas
potential of that area at that time, Addy J. found that none of the Crown agents involved,
"exercising due care, consideration and attention in the discharge of [their] ﬁduciary

duties”, could reasonably have been expected to have known that the mineral rights to the

reserve had any significant potential value. He therefore concluded that there was no

3% Qosterhoff and Gillese, supra, n. 65, at p. 685.
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breach of fiduciary duty in transferring those rights to the V L-A Director.* The majority
of the Court of Appeal concurred in this, adding that the Crown, in applying its policy of
retaining mineral rights only where the existence olf valuable minerals was known or likely,
did not breach any fiduciary duty.’”

If one accepts the trial finding that no one could ha\ré possibly known about the
oil field at the time of the transfers of the land to the VLA Director or at the time ol the -
eventual transfers to the veterans,>™ the issue theﬁ becomes one as to whether any breach
of ﬁdu’ciary duty that might be proven warrants a disregard of the legal foreseeability
constraints that would otherwise apply to a common faw :1ctidn. ézth it be m‘gucd.l in other
words, that the Crown, having breached its fiduciary obligations to the band. sliould he held
accountable to compensate the band for all of the increase in the value of the land aceruing
on account of the discovery of oil some 18 years later?

It is a prevalent view‘inl fiduciary law that compensation in equity is not limited
by the coﬁimon law principles governing remoteness of da_mage.-"’“ The refevant
principles were discussed and clarified by the Supreme Court of szz’udzl‘in Cm:.vén W,
Boughton. McLachlin J. stated the applicable policy considerations as follows:

it does not lie in the mouth of a fiduciary who has assumed the special

5% Supra, n. 209, at p. 49. This accords with Maddaugh’s opinion that a failure by a geologist 10
recognize the mineral potential of an arca would give rise 1o a claim in negligence for failure to use due
care in the performance of an undertaking, rather than to a claim for breach of fduciary duty (supra,
n. 44, at p. 30).

57 Supra, n. 210, at p. 579. Because Isaac C.J., in dissent, had concluded that the mineral rights
were throughout the period in question held by the Crown for lcase subject 10 the original 1940
surrender.he did not address the issue of whether the minerals should have been excluded from the
transfer to the VLA Director on the ground of their potential value.

5% The cvidence in this respect was largely uncontroveried.

" Re D;/-.l;".-"on: Union Fidelity Trustee Co. Ltd. v. Perpetual Trustee Co. Lid (1966), 84 W.N. (P1.
1) (N.S.W.) ") at 404, cited by Wilson J. in Guerin, supra, n. 3, at p. 365, and McLachlin 1. in Canson
v. Boughton, Supra, n. 83, at p. 552. '
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responsibility of trust to say the loss could not reasonably have been foreseen. In
negligence we wish to protect reasonable freedom of action of the defendant, and
the reasonableness of his or her action may be judged by what consequences can
be foreseen. In the case of a breach of fiduciary duty, ... we do not have to look
to the consequences to judge the reasonableness of the actions. A breach of
fiduciary duty is a wrong in itself, regardless of whether a loss can be foreseen.

This approach ... accords with the basic rule of equitable compensation that the injured

party will be reimbursed for all losses flowing directly from the breach.*

- None the less, as Davies puts it, "Problems of factual ;ausation can ... occur.in
fiduciary law — a fiduciary mﬁy be in breach of an obligation withoﬁt a ioss being
attributable to it."* For this.reason, the Court in Canson qualified the foreseeability
principle so as to limit recovery of losses to those described as "not too remote, with
remoteness determined by a common sense view of the strength of causation and not by
considerations of foreseeadility or what the parties contemplated."*** McLachlin clarified
the distinction further in the following manner: |

While foreseeability of loss does not enter into the calculation of compensation
for breach of fiduciary duty, liability is not unlimited. Just as restitution in specie
is limited to the property under the trustee’s control, so equitable compensation.
must be limited to loss flowing from the trustee’s acts in relation to the interest he
‘undertook to protect. ... it is imperative to ascertain the loss resulting from

* breach of the relevant equitable dury. The need for a link between the equitable-
“breach and the loss for which compensation is awarded is falr and sound policy
and is supported by Guerin. :

Y

The requirement that the loss must result from the breach of the relevant equitable
duty does not negate the fact that "causality” in the legal sense as limited by
foreseeability at the time of breach-does not apply in equity. It is in ‘this sense that I
read the statement of Street J. in Re Dawson that "causation, foreseeablhty and
remoteness do not readily enter into the matter".’®

0 Supra, n. 83, at pp. 552-554.

S Supra, n. 332, at p. 303.

2 |3 Forest J.. supra, n. 83, at p. 564, quoting Lambert J. of the British Columbia Court of Appeal.
8 Supra, n. 83, at pp. 551-552.
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The plaintiff’s actual loss as a consequence of the breach is to be assessed with the full
benefit of hindsight. Foreseeability is not a concern in assessing compensation, but it

is essential that the losses made good are only those which, on a common sense view
of causation, were caused by the breach. S84

R.D. Gibbens rationalizes this causation requirement as follows:

If the courts were to employ an unrestricted remedy in conjunction with fiduciary
obligations, it would not be long before the courts-would reveal an extreme
reluctance to find a fiduciary relationship in all but those relations wnh the most
obvious trust-like features.?¥

To illustrate the causation requirement in Canson, La Forest J. cited McKenzie v,
McDonald **® a case whose facts are somewhat analogous to those of Apsassin. That casc
involved circumstances in which an agent purchased property {roni"liis principal at a price
that was less than fair market value. The court assessed compensation, properly in the view
of La Forest J., as the difference between the amount received by the plaintft .md the value

of the land at the time of sale, not at the time ot' trial, on ‘lhe basis that the plaintilf would,

absent the breach, have proceeded with the sale -myway 347

1

In Huff v. Price, the British Columbia Court of Appéiil made the {following
observations about the causal connection required to be demonstrated in the context of a

fiduciary relationship:

If a plaintiff is able to establish a breach of fiduciary duty owed to that pl‘mmtl‘
or a fraud perpetrated on him, the evidentiary burden of proving that a loss that
he has in fact been shown to have suffered was caused by the breach of fiduciary
duty will be discharged, at least in a prima facie way, by a minimum amount, of
evidence indicating that the breach of fiduciary duty or the frand was linked to

¥ Ibid.. at p. 556.

e

% "Causation and Fiduciary Duties”, (August, 1991) 18 Can. Bus. L.J. 301 at p. 305.
5 11927} V.L.R. 134.

587 In Canson, Stevenson J. took some exception to the findings in McKenzie, although he would have
substituted the value at the time of resale by the defaulting fiduciary, not at the time of trial.
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the risk that turned out to result in the loss.

Although Davies questions whether after the Canson decision the assessment of
the evidentiary burden in Huff v. Price still applies,® he expresses some frustration at the
lack of specific guidance in that regard given by the court in Canson:

Nor is much assistance afforded when [the judgements] indicate that a "link" is
required. This better describes the result in Canson than tells us what to look for
~-in order to establish one. ... firm guidance on a rule of remoteness cannot ... be

deduced from the reasons which the court in Canson actually gave for its
decision.””

At a minimum, Canson requires that there be more than a "cause-in-fact
relationship" between the loss and the breach of fiduciary dut % _ that something more
{ ‘

than a strict "but for” test will be needed.’ This much is clear, since in Canson the

court denied liability even though it was accepted that the plaintiff would not have '
proceeded with thé purchase were it not for the defendant fiduciary’s breach.** The
question, however, is "where, beyond reasonable contemplation and foreseeability, recovery
is to stop, given that Canson tells us that it has to stop somewhere". 554

[t is submitted that the effect of the application of the causation principles to .

Apsassin will ultimately be determined by the court’s decision as to whether the Crown

8 Huff v. Price (1990), 76 D.L.R. (4th) 138 at p. 173. Emphasis added.
9 Supra, n. 332, at p. 308. ' | :
™ Ibid., at pp. 307 and 309.

! Gibbens, supra, n. 585, at p. 304.
= Davies, supra, n. 332, at p. 308.

™ This aspect of the agreed statement of facts in Canson has been greeted with some scepticism (see
Davies, supra, n. 332, at p. 298). McEachern, C.J. expressed similar doubts regarding the plaintiff’s
protestations in the British Columbia Court of Appeal’s judgement in Hodgkinson v. Simms (1992), 65
B.C.L.R. (2d) 264 (B.C. C.A.) at p. 269.

¥ Davies, supra, n. 332, at p. 310.
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unduly influenced the band to enter into the 1945 surrender. Only a determination of undue
influence would appear to allow the court sufficient latitude to conﬁecl a breach by the

Crown to the eventual loss of mineral rights revenues.

If it is accepted, as it was at trial, that the band freely eu'tered‘into the surrender
for sale of its reserve lands, then it is submitted that it is irrelevant to the issue of liability ‘_
for loss of mineral rights }vhethe‘r the subsequent transfer to the VLA Director is
characterized as a mere administrative transfer of control and manugemeﬁt, as a sale by the
Crown to itself, or as a sale to a non-arm’s-length third 'party. If it is accepted that the
band intended to sell the land, then the fact that the salel was conducted improperly or that
inadequate consideration was received — the misconduct alleged to constitute the Crown’s
breach of fiduciary duty — is irrelevant to the loss of the mineral rights revenues. 1f the .
band is accepted as having independently intended to sell its lands to-fund the purchase of
new reserves, then it would appear that its only justifiable expecration was that the Crown
would get the best possible value for its land — a value based on its known character as
agricultural land, not on its unknown, and at that time unknowable, potential as oil-

producing land.

In such a case, the Crown’s breach of fiduciary duty lies in its failure to obtain., -
an adequate sale price. In order for a court to find a causative link between the breach as
to sale price and the ioss of the oil rights, the court would have to find that a s;llt: to
another purchaser at an adequate price, or a diligent attempt to sell at such a pricé, would

Lave avoided the loss of the oil revenues.

b

Because the oil potential of the land was not discovered until 1976, an adequate
sale price to the VLA Director or to another purchaser before that time would have

reflected the reserve’s value as agricultural land, and would not therefore have compensated
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the band for potential oil revenues. In order to posit that the obtaining of an adequate sale
price would have resulted in retention 6f, or adequate compensation for, the mineral rights,
the court would have to find as fact that the quest for an adequate sale price would have
caused the Crown not pnly to have rejected the VLA Director’s offer to purchase, but to
have rejected every subsequent proposed sale of the surrendered land to any other purchaser
during the years between 1948 and the discovery of oil in 1976.°* This, it is submitted,
would be an untenable assumption. Faced with similar circumstances in ,G{:erin, the court
concluded that the lands in question would évemually have been disposed of. pursuant to the
surrender, albeit on more favourable terms. In the face of an accepted intention by the
band to sell, it would be difficult to reach any different conclusilon in Apsassin.

If, on the other hand, the court were ultimately to ‘ﬁnd that the Crown had used
: ‘its relationship to unduly influence the band to sell the reserve,’® then it would be open
to the court to conciude that, bur for the breach, the band would never have had reason to
'consider surrendering its lands and that its successor bands would accordingly still hold
those lands, with their oil ﬁnd gas deposits, today. Such a finding of exercise of undue
influence is independeﬁt of the manner in which the subsequent transfer to the VLA
Director was effected. This, of course, is a "but for" analysis; and the Supreme Court in
"Can;s'on suggesls that more than this is needed. The Apsassin case may in fact provide the
court with the oppartﬁnitj to provide some guidance as to exactly what that "more” is. In
the event that undue Vinfluence is found to have been exe_rcised in Apsassin, the Court’s

ultimate decision as to:whether sufficient additional justification can be derived from either

5 This is the only mechanism whereby the mineral rights would not have been transferred to another
cventual prrchaser. ' ‘ B '

% Although this is contrary to the findings at trial, it is possible that a contrary conclusion could be
reached if a reverse evidentiary onus were applied, as I have submitted is appropriate to the circumstances
surrounding the actions of the Crown.
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the nature of the fiduciary relationship, the fact that the fiduciary asset in question was land
or the conduct of the parties — in all, the equities of the sttuation — will likely amount

more to the making of a policy determination than to an exercise in legal analysis.™”’

Limiration Period Issues

NotWithstanding that the courts may from time to time ascértain that the Crown
has acted in conflict of interest or has otherwise breached its fiduciary obligations to Indian
peoples, the often lengthy passage of time between the zﬂleged 111_isfeasa11¢ie and the bringing
of an action will frequently require that issues of limitation periods be addressed.™ It
\was on this basis that the action in K}'uger was dismissed.>® |

In some jurisdictions the running of limitatidn periods may be stayed where .
ﬁduciary obligations have beén breached. In Guerin, the court em.ploy;ed the concﬁpt of
equitable fraud to stay the running of Iimitaition.peripds in that action.®™ Based on’
| Kitchen v. Royal Air Force Assn.,* the court in 'Guerfin found that the‘\.vitlmpldhig of

lease information from the Musqueam Band prevehted that band 'frm'n pursuing their cause
6f action in a timely fashion. ,
In Apsassin, foo, Isaac C;J . stated, without elaboration, that "'the cir;umslzinces

il

S 1n Hodgkinson v. Simms, supra, n. 18, at p. 452, for example, the Supri:mc Court justilicd its
adoption of what was essentially a "but for" analysis on policy grounds:
From a policy perspeciive it is simply unjust to place the risk of market [luctuations on a plaintiff

who would not have entered into a given transaction but for the defendant’s wrongful conduct.
[Emphasis added.] :

5% Under s. 39 of the Federal Court Act, R.S.C. 1985, c. F-7, provincial limitation and prescription -
periods apply to proceedings by or against the federal Crown in that province. Sce generally, Paul
Lordon, Crown Law (Toronto: Butterworths, 1991}, at pp. 210-206.

% Supra, n. 222,
%0 Supra, n. 3, at p. 345,
%1 11958) 1 W.L.R. 563 (C.A.), at p. 569.
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surrounding this case amount to fraud in the equitable sense”. He did not, however, point
to any evidence of concealment of information on the pz'"a'i't of the Crown, as Kitchen and
Guerin®™ suggest would be necessarf to supbort that finding. Moreover, as Kitchen
| points out, the burden of proof of "active concealment”, is on the claimant seeking to avoid
the application of the limitation period and it would therefore appear to be incﬁmbent on the
Apsassin plaintiffs to produce some evidence in this regard. 0

Nevertheless, such evidence may exist. As regards the inadeqdacy: of the sale
price to the VLA Director, one might speculate as to whether the facts regarding' the
difference between tlie appraised value of the land and the value paid by tll&l VLA Director
-were made available to the band at the time; givén the relationship between Indian Affairs
and the band described earlier, sucll an occurrence is Un]ikely. It is possible that evidenée
of such concealment might be sufficient to support a ﬁn;iing of equitable fraud in respect of
the undervaluing of the land in the sale to the VLA Directorﬁ“’" ‘

It might be cﬁiestioned, howeve'r, whether any legally relevant c‘o;mection can be
drawn between concealment of the u:ﬂeﬁmlue péid on the ultimate sale of the lands and the
inore importaﬁt issue, from the band’§ point of view, of whether undue influence was

'éxercised in initially obtaining the surrender. Because the surrender preceded the sale by
- some three years, it would appeafluplikely that the surrender was initiated by the Crown
with the eventual unfair sale price in mind; it is much more likely that the Crown’s ori!y

immediate objective in obtaining the surrender was to satisfy its need for land for veterans.

¥

™2 Supra. n. 3. at p. 345.
® Supra, n. 601, at p. 567.

** One might note the caveat expressed by Youdan, supra, n. 99, at p. 98, however, that "Cases
dealing with the applicability of the limitation statutes to trustees in general and to constructive trustees
in particular are notoriously unreliable as authorities outside their particular context.” '
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In other words, if undue influence was exercised by the Crown, it was likely exercised {or
the purpose of inducing the band to consent to the otherwise prbscribcd sale of l‘1dm_:iary
assets to it as ﬁdﬁciary, rather than“for the purpose of il{ﬂlléllcilig the band to sell llie |
property at a value that was less than fair market value.® " If so, there would ;xppéar to
be no legally relevant causal connection between any undue i_nti]uence by the Crown in
obtaining the surrender and its later negotiation of inadequate ;0111péns:ui0n for tllle lind.

Any subsequent concealment of the appraisal or sale “price differences would therefore

~

appear to be unrelated to a breach by the Crown’s in exercising undue influence. A~
concealment in respect of the former might not therefore afford any reason to delay the:

running of limitation periods in respect 6f the latt'elr. |

One of the few options open to a band stymied by the operation of Iimil':_ui'on‘
periods is to submit a claim under the federal specific claims program. Under this
‘program, the Crown lias agreed to waive limitations arguments and to consider cllailhs that
would otherwise be statute-barred.®® Under lhé terms of the program, this option éﬂmuld "
}Je open even to clainﬁants who have unsucccssfully pursued an action before the courts.

" This would be especially valuable to a band that has los"t a cburt action due only to the

operation of applicable limitation periods.®”

Conclusions regarding Crown Conflict of Interest

According to the rules applicable to a fiduciary in private law, discussed earlier in

Chapter V, the Crown as a fiduciary would normally be prohibited from entering into any '

i
5 The evidence led regarding the surrender meeting discussions made no mention of any discussion
- of proposed sale price.
P |

%% Outstanding Business: A Native Claims Policy. Department of Indian Affairs and Northern
Development, 1982,

%7 E.g., the Penticton Band in Kruger v. The Queen, supra, n. 222.
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transaction involving reserve lands in which it had an interest itself or in which a party
related to it had an interest. As is apparent from the judgments in Apsassin, it is not always
casy to determine whether such a non-arm’s-length relationship exists. It will generally be
found where a governing statute deems the other transacting party to be an agent of the
Crown, or where the party is subject to a sufficient degree of ministerial or Cabinet control.
In Apsassin, the wording of the Vererans’ Land Act, 1942 indicates that, for the purpose of
acquiring the lands at issue in that case, the VLA Director was acting as an agent of the
Crown. '

The finding of a non-;1rm’s-length relationship ﬁetween the Crown and a
burchaser of, or other party transacting in respect of, Indian lands has a number of
important consequences. Firstly, it reverses the usual onus of proof o breach, shifting to
~ the Crown the burden of demonstrating that it did not breach its fiduciary duties in carrying
~ out the transaction. Secondly, where there is aﬁy suggestion that the band was reliant upon
the Crown for guidance in such a transaction, the Crown may be ré“quired to prove that it
did not exercise undue influence in persuading the band to consent to the transaction, or to
consent to the transaction at a disadvantageous price. While this presumptidn might not be
difficult for the Crown to rebut when it is dealing with a wealthy and sophisticated band
acting on the advice of independent legal counsel, this will not always be the case. In
disputes dating back more than two or three decades it will be rare to find such Indian
independence in matters r.elating to real property transactions. Even today, one will find
nmany cases in wlm.h certain Indian bands do not have the financial resources necessary to
retain lawyers to adv1se on every real estate proposal especially given that many may never

come to fruition. It is natural for bands in such circumstances to look to_Indlan Affairs for

advice as to the commendability of a proposed transaction. In such circumstances where
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the Crown is itself, or is related to, the party wishing to obtain the land, the burden ot: ‘
demonstrating an absence of undue influence may be very difficult to satisfy.

Given the potential for the exercise of undue influence on the part of the Crown
in acquiring reserve land for public purposes, where there is any possibility that a band lln:i)f
be inﬂuenced by the Crown, it should be incumbent on the Crown to provide the band with .-
the means to employ independent legal counsel and appraisers® and, in some |
circumstances, business advisers as well. Only by doing so can the Crown hope to meet
the burden 6f proof necessary to demonstrate that it did not exercise undue influence. )
Given the likely reaction of the courts to transactions by a fiduciary at less than fair-market
value, as a practical matter it will be necessary for the Crown to ensure that fair
consideration is paid for the rights or iﬁterests purchased.. This may involvé demonstrating
that the Crown paid more than any other uvailabh purchaser would offer, le more than |
fair-market value. In order to avoid the natural conflict faced by the Crown in s@eking to
conserve public funds on the one hand and attempting to fulfil its dutips to a band on the'
other, it may be advisable for tile Crown to appointl an independent arbitratlc‘)r to determine
compensation in such cases. In the circumstances of Apsassin, none of the above measures
were taken, and it is therefore open to question whether the Crown met the oncrous burden
of proof, required of it in the circumstances, to demonstrate that it did not unduly inlluence

the Beaver Band to enter into the 1945 surrender. ’

L '

Even where the Crown can demonstrate that there was no potential for undue

influence or that, where the potential existed, none was used, in a situation of apparent

conflict of interest it must still assume the burden of showing that fully informed consent

%% As Perell points out, a fiduciary purchasmg from a benefi cnary may be required to account for
appraisal and other fees in any case (supra, n. 302, at p. 29).



-173 -

was given by the beneficiary to the otherwise prohibited act.®? This can be an onerous
obligation, especially as regards transactions occurring many decades ago in respect of
which few writien records survive. Where insufficient documentary evidence exists, the
Crown may in fact be unable to prove that informed consent to the transaction was given,
and may find itself liable "by default”. Although in Apsassin the trial judge concluded that
informed consent had been given, he gave no indication as to whether this conclusion was
reached on the basis of affirmative evidence tendered by the Crown, or becau§e of a lack of
evidence to the contrary presented v behalf of the plaintiffs.

What Guerin makes clear, and what the majority were in accord with in Apsassin,
is that determination of band consent is not limited by the wording of surrender documents

or by the absence of a formally accepted revocation of surrender. As Dickson J. noted in

-
s
g

Guerin, a bzmg}f_-,’f.‘oral representations bind the discretion of the Crown as ﬁduciary.‘ By the
same token a band can oraily consent to a variation in the terms of an alienation or
surrendered land, as long as the new terms fall within the scope of the original surrender.
In addition, becziuse a band’s expressed wisheé bind the Crown, it can even withdraw

- completely from a proposed alienation solely on the basis of oral instructions.

Even a third party purchaser of reserve lands who is found to be independent of
the Crown can be held liable to account to a band if the Crown has breached a fiduciary
obligation in entering into the transaction and it can be demonstrated that the purchaser was
aware of that Sreelcll. By far the most common circumstance in which this will arisel is

where reserve lands are sold to a third party at less than a fair market value and the '

purchaser can be shown to have been aware of that fact. Such a claim was raised by the
. ‘ : i '

" Although-it has been suggested that receipt by a band of independent legal ;Elvice negates this duty
(Owen, supra, n. 78, at p. 12), no persuasive support has been given for such a position.
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plaintiffs in the Guerin case, but oﬁly after the fact, and was unsuccessful for that reason.
In Apsassin, a strong argument can be made that the VLA Director would have known that
he was acquiring the Jands at less than their appraised value, as a result of which the
property could at one time have been traced into his hands. Having long since alienated the
property to innocent third parties, however, this option no longer existed at the time of
trial. For the same reason, it would be pointless for the ‘plaintift's to request that a
constructive trust be imposed in respeét of the land. As a remedial device, A constructive
trust is useful only where the stranger taking with knowledge of the breach still holds the
alienated property at the time of judgment. The band’s claim aghinst the VLA Director in |
respect of the undervalue paid would therefore aﬁpear to be limited to an accounting of any
profits received by him on his tesale of the lands to veterans. |

Even where a breach of fiduciary duty is proven, there still rests on the claimant

e : ‘

the onus of dem‘bnstraﬁng that the loss for which a remedy is claimed was caused by the
breach in question. This would appear to require something more than a "but for”

determination, but somewhat less than a reasonable foreseeability standard. The major

* component of the claim advanced in Apsassin was for compensation for lost cil and gas

revenues from the surrendered lands. If the Supreme Court determines that the Crown
unduly influenced the band to enter into the surrender, ;‘md' that but for that inlIluence the
band would not‘have alienated its lands at any time before oil was discovered, it is
conceivable that the Court could identify sufﬁcié\ht additional causality to find the Crown
iiable for the loss of the oil and gas revenues. If, on the ofher haﬁd, the Court were to find
that the band would have eventually sold the surrendered lands as agricultural lands, albeit
at a somewhat higher priée, before oil or gas was discovered, it is uniikely that a sufficient

linkage to the lost oil and gas revenues can be demonstrated.
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Notwithstanding any success that Indian plaintiffs might have in proviﬁg one or
more breaches of fiduciary duty and the necessary causal connections to losses suffered,
because of the age of many outstanding claims, they will often have to address issues of
expiration of relevant limitation periods. Although relief from certain limitations may be
obtained by demonstrating that actions on the part of defendants amounted to equitable
fraud, the existence of ultimate limitation periods will continue to frustrate many aboriginal
claims.

Although the burden of proving causation and the !imitzitions on the bringing of
older claims may cause problems for bands in some cases, proper application of conflict of
interest presumptions can assist bands in others. Where the Crown has dealt with reserve
lands for public purposes, the reversal of the burdén of proof that accompanies
demonstration of a prima facie case of conflict of interest on the part of the Crown can
assist a baﬁd in obtairiing judgment ﬁgainst the Crown by requiring the Crown to prove both
that it did not exert lundue influence on the band in question and that the band gave its fully
informed consent to the transaction. The key to doing so is the recognition of the conflict
of interest that the Crown as fiduciary faces _w?eri it seeks to use reserve lands for purposes

other than those that are in the best interests of the band concerned.

CHAPTER VII
CONCLUDING COMMENTS

Madame Justice McLachlin, speaking extra-judicially, recently gave the following
assessment of the state of equitable remedies in Canada today:
the first flush of satisfaction at the heady embrace of new-style equity has given

way to a reflective concern about the relationship of the new forms of relief to
the traditional legal remedies under tort, contract and statute. While Canadian
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"courts remain open to applying equity in new situations, the initial burst of
creativity may be vielding to a period of consolidation with the courts
increasingly preoccupied with establishing appropriate doctrinal limits for the new
equitable remedies and ensuring that they mesh with other rules governing Vivil

redress, to the end of assuring a comprehensive, coherent set of legal remedies
for civil wrongs."

Much the same can be said for the introduction of the fiduciary concept into
government/Indian relations in Canada. While the courts must keep an open mind"‘}
regarding the application of ﬁduciar‘l)r principles in areas other than the surrender of réscrvc
land considered in Guerin, they must also take care to ensure that their applicalion of the
fiduciary concept meshes with existing pri11cipl¢s of fiduciary accountability, so as to
preserve a comprehensive and coherent principle of fiduciary relationships. It is the iimsis -:*I‘”
of this paper that the only manner ir which to do so is to maintain the principles regulating
private law fiduciary relationships as a basis for the application of fiduciary principles in
public law. ‘ N |
In order to gu:de pames to a relanonshlp the law must be ascer taumbh., dlld to be

ascertainable it must be amenable to objectwe analysis and capable of predlctm;, the .
eventual response of the courts. If the body of law relating to fiduciary rclzn;ibilsllips is
analysed, it is apparent that a common element in ail relationships accepted to be ﬁ.duci’mjy
in nature is a transfer of power or property to the fiduciary cohditionnl dn its use solely for
the benefit of the intended beneficnary Such a condluonal transfer theory appears to
provide the requisite analytical objecmnty and predictive value necessary to be of practical
utility.

| When one exémines the Crown/Indian re]aiionship, this elemeﬁ} of conditional

transfer can be discerned in the Indian Act’s fequiremem that a band wishing to deal with a

%19 Supra, n. 96, at p. 103.
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third party must first céde that interest to the Crown, subject to the statutory confirmation
that the Crown will deal with such lands for the benefit of the surrendering band. This
requirement, combined with the discretion accorded the Crown in so acting, causes a
conditional transfer of power, and arguably of property, frqm the band to the Crowri.- This
accords completely with the model of private law fiduciary relatioﬁships described in this
paper, and nothing in the Crown/Indian ;elationsllip suggests any reason to depart from the
private law model in judging the actions of the Crown in its‘ dealings with reserve lands.

Th-e broad scope of the conditional tranﬁfer theory commends itself to application
to other zlspects‘;_‘_"f:.‘\; Crown/Indian relationship. As has been noted, the theory would
encompass transactions involving Indian lands under ss. 18(2), 28(2) and 58 of the fndt‘an
Act, as well as transactions involving timber, hydrocarbons and minefals under regulations
made under that Act. In other areas, such as the administration of Indian estates and the
handling of .lndizmk monies, the actions of the Crown are even more clearly those of a
ﬁduci:’?ry. lﬁdeed, in those areas the Crown is likely a true trustee, owing the same
aflirmative obiigatidns regarding investment owed by a trustee in pri\}ate law.

The Crown’s position as a fiduciary can be problematic, raising issues of conflict
of interest when it from time to time finds itself seeking to obtain the use of reserve lands
for public purposes. It may also face the same difficulties in its handling of Indian monies
placed in the Consolidated Revehue Fund, fhe funds of which sérve public purposes. In
order to ensure- that free and fully infgrmed consent is given by Indian beneficiaries to any
govenuuéntal use of Indian prOperty,‘ the Crown must ensure that its conduct is beyond
reproach. This likely eﬁtails ensuring that the band receives thei highest poss‘i'fble transaction

price or investment return, that the band’s decision is made with knowledge of all relevant

information and that the band receives independent professional advice in making its

-
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decisions. To permit otherwise would be to leave the Crown vulnerable to ¢laims that it

exercised undue influence or elicited uninformed consent to its actions.

This does not mean, however, that the notorious floodgates of litigation are about
to be thrown open. Provided that fiduciary obligations are limited to situations in which the
Crown is in fact dealing with Indian assets which have been entrusted to it to be used for
the sole benefit of the Indian beneficiaries, there should be no injlislice in ultimately holding
the Crown to the same obligations expected of a. fiduciary in priv: ate law. As Mr. Justice

La Forest stated in Norberg v. Wynrib:

In summary, the constraints inherent in the principles governing fidaciary
relationships belie the contention that the recognition of a fiduciary obligation in
this case will open the floodgates to unmeritorious claims.... In so far as
application of those principles in this case might be argued to give enconragement
to new categories of claims, the governing principles offer assurance against
unlimited liability while at the same time promising & greater measure of _]usuw
for the exploited.®!! :

By the same token, a proper applica&i{m of fiduciary principles should deny
| b
fiduciary obligation where no power or property\rhas been transferred. Attempting (o

\\f._:)
~ impose fiduciary obligations in areas such as the making of legislation or the dlbbursemun

of discretionary funding only serves to obscure the rationale for their legitimate :1ppliculion

in appropriate cases. As Madame Justice McLachlin points out,
'\“.
the desire to do rough justice must be weighed against other interests, including a
measure of certainty in the law, the legitimate expectations of parties, the ru,ht of
parties to order their affairs by contract, and the rlght of legislators to exercise
their best judgment without fear of reprise. Even in Canada, then, equilable

relief may have its limits,®?

""{Supra n. 33, at p. 293. '

ol2 Supra, n. 96, at p. 55. Maddaugh 100, warns that allegiance to an overly broad fiduciary concept
poses a "danger of curtailing legitimate transactions and thercby frustrating free enterprise” (supra, n. 44,
at p. 16). In the same vein, Sir Robert Mcgarry cautions (supra, n. 431, atp. 1)

The traditional beauty of a land flowing with milk and honey is marred by the realisation that it
would be very sticky. What of a land awash with fiduciary relationships?
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Moreover, contemporary governmental fiduciary obligations are neither unlimited
nor cternal. As bands manage more and more ofr their own affairs and advance towards
sclf-gdvermnem, the scope of the Crown’s discretion and the power that it exercises on‘
bands’ behalf will inevitably lessen.%® In the event that self-government statutes eliminate
governmental involvement and discretionary poﬁer altogether, it appears that the basis for
the fiduciary relationship would similarly be eliminated.

In the meantime, fiduciary principles should be invoked to govern the relationship
between Indian bands and the Crown in circﬁmstances that are appropriate: i.e., where
power or property has been transferred by a band to the Crown to be‘ used for the band’s
benefit. This should include the application of appropriéte presumptions against the interest
of the Crown where it appears that the Crown is acting in cdnﬂict of interest. In order td
preserve the comprehenswe and coherent theory of ﬁducnary oblwatlons that the common

law has bequeathed to us, however, it is essentml that the same fiduciary principles be

~

~

applied to the Crown as are applied to fiduciaries in private law. Because of its relatively
recent introduction to the Crown/Indian Jrelationship, and the attraction of its sui generis
roots, the courts have exhibited A regrettable tendency to address the Crown/Indian
fiduciary relationship in isdlation from the body of established fiduciary law. Although as

h \

Oosterhoff and Gillese note, "the concept of the "fiduciary” stirs the.imagination”, 844 ¢

should not be invoked as a judicial talisman to produce an instant remedy to every difﬁcult ‘

“legal issue that arises between the Crown and aboriginal peoples. The fiduciary princigle

o3 Indeed, it has even been suggested that the present Crown/Indian fiduciary relationship is already
limited in practice to the rclanvely narrow relationship of agency. As McMurtry and Pratt note (supra,
n. 15, at p. 39),

The present fiduciary relationship, in this age of recognizing self-government, must be seen as
tending toward agency as mature and informed peoples take control of their futures.

** Qosterhoff and Gillese, supra, n. 65, at p. 392.
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must instead be reserved to regulate situations in which a band has conditionally ceded .
power to the Crown, and its accompanying remedies invoked only where that power has

been abused. To permit otherwise invites Equitable indeterminacy.



APPENDIX "A"

INDIAN ACT PROVISIONS

Surrender Provisions, Indian Act, R.5.C. 1927, ¢. 98

50. (1) Except as in this Part otherwise provided, no reserve or portion of a reserve
shall be sold, alienated or leased until it has been released or surrendered to the Crown for
the purposes of this Part; but he superintendent General may lease, for the benefit of any
~ Indian, upon his application for that purpose, the land to which he is entitled without such
land being released or surrendered, and may, without surrender, dispose to the best
advantage, in the interests of the Indians, of wild grass and dead or fallen timber.

(2) The Governor in Council may make regulations enabling the Superintendent
General without surrender to issue leases for surface rights on Indian reserves, upon such
terms and conditions as may be considered proper in the interest of the Indians covering
such areas only as may be necessary for the mining of the precious metals by any one
otherwise authorized to mine such metals, said terms to include provision of compensating
any occupant of land for any damage that may be caused thereon as determined by the
Superintendent General.

51, (1) Except as in this Part otherwise provided, no release or surrender of a
‘reserve, or a portion of a reserve, held for the use of the Indians of any band, or of any
individual Indian, shall be valid or binding, unless the release or surrender shall be assented
to by a majority of the male members of the band of the full age of twenty-one years, at a
meeting or council thereof summoned for that purpose, according to the rules of the band,
and held in the presence of the superintendent General, or of any officer duly authorized to
attend such council, by the Governor in Council or by the Superintendent General.

(2) No Indian shall be entitled to vote or be present at such council, unless he
habitually resides on or near, and is interested in the reserve in question.

(3) The fact that such release or surrender has been assented to by the band at such

" council or meeting shall be certified on oath by the Superintendent General, or by the
officer authorized by him to attend such council or meeting, and by some of the chiefs or
principal men present thereat and entitled to vote, before any person havmg authority to
take affidavits and having jurisdiction within the place where the oath is administered.

(4) When such assent has been so certified, as afOresaid, such release or surrender
shall be submitted to the Governor in Council for acceptance or refusal.



Surrender Provisions, Indian Act, R.S.C. 1952, c. 149

37. Except where this Act otherwise provides, lands in a reserve shall not be sold,”
alienated, leased or other wise disposed of until they have been surrendered to Her Majesty
by the band for whose use and benefit in common the reserve was set apart.

38. (1) A band may surrender to Her Majesty any right or interest of the band and its
members in a reserve. ‘

)

(2) A surrender is void unless
(a) it is made to Her Majesty, ‘
(b) it is assented to by a majority of the electors of the band at
(i) a general meeting o the band called by the council of the band, or

(ii) a special meeting of the band called by the Minister for the purpose of
considering a proposed surrender, and :

(c) it is accepted by the Governor in Council.

(2) Where a majority of the electors of a band did not vote at a meeting called
pursuant to subsection (1) of this section or pursuant to section 51 of the Indian Act,
chapter 98 of the Revised Statutes of Canada, 1927, the Minister may, if the proposed
surrender was assented to by a majority of the electors who did vote, call mmlher meelmg,
by giving thirty days’ notice thereof.

(3) Where a meeting is called pursuant to subsection (2) and the proposed surrender is
‘assented to at the meeting by a majority of the members voting, the surrender shall be
deemed, for the purpose of this section, to have been assentecl to by a majonty of the
electors of the band

4 The Minister may, at the request of the council of the band or whenever he

considers it advisable, order that a vote at any meeting under this sections shall be by sccret
ballot. o

(5) Everj( meeting under this section shall be held in the presence of the
superintendent or some other officer of the Department designated by the Minister.

. 40. When a proposed surrender has been assented to by the band in accordance with
section 39, it shall be certified on oath by the superintendent or other officer who attended
the meeting and by the chief or a member of the council of the band, and shall then be
submitted to the Governor in Council for acceptance or refusal.  / i

41. A surrender shall be deemed to confer all rights that are necessary to enable Her |
Majesty to carry out the terms of the surrender. |
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Miscellaneous Provisions, Indian Act, R.S.C. 1985, c. I-6

18. (1) Subject to this Act, reserves are held by Her Majesty for the use and benefit
of the respective bands for which they were set apart, and subject to this Act and to the
terms of any treaty or surrender, the Governor in Council may determine whether any
purpose for which lands in a reserve are used or are to be used is for the use and benefit of
the band.

(2) The Minister may authorize the use of lands in a reserve for the purpose of Indian
schools, the administration of Indian affairs, Indian burial grounds, Indian health projects or,
with the consent of the council of the band, for any other purpose for the general welfare of
the band, and may take any lands in a reserve required for those purposes, but where an
individual Indian, immediately prior to the taking, was entitled to the possession of those lands,
compensation for that use shall be paid to the Indian, in such amount as may be agreed between
the Indian and the Minister, or, failing agreement,; as may be determined in such manner as
the Minister may direct.

28. (1) Subject to subsection (2), any deed, lease, contract, instrument, document or
agreement of any kind, whether written or oral, by which a band or a member of a band
purports to permit a person other than a member of that band to occupy or use a reserve or to
reside or otherwise exercise any rights on a reserve is void.

(2) The Minister may by pemnt in writing authorize any person for a period not
exceeding one year, or with the COI'I"PI][ of the council of the band for any longer period, to
occupy or use a reserve.or to reside i otherwise exermse rights on a reserve. :

T

35. (1) Where by an Act of Parliament or a provincial legislature Her Majesty in right
of a province, a municipal or local authority or a corporatiun is empowered to take or to use
lands or any interest therein without the consent of the owiier, the power may, with the consent
of the Governor in Council and subject to any terms that may be prescribed by the Governor
in Council, be exercised in relation to lands in a reserve or any interest therein.

37. (1) Lands in a reserve shall not be sold nor title ;o them conveyed until they have
been absolutely surrendered to Her Majesty pursuant to subsection 38(1) by the band for whose
use and benefit in common the reserve was set apart. |

(2) Except where this Act otherwise provides, lands in a reserve shall not be leased nor
“an interest in them granted until they have been surrendered to Her Majesty pursuant to
subsection 38(2) by the band for whose use and benefit in common the reserve was set apart.

- 38. (1) A band may absolutely surrender to Her Majesty, conditionally or
unconditionally, all of the rights and interests of the band and its members in all or part of a
reserve. '
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(2) A band may, conditionally or unconditionally, designate, by way of a surrender to
Her Majesty that is not absclute, any right or interest of the band and its members in all or part
of a reserve, for the purpose of its being leased or a right or interest therein being granted.

39. (1) An absolute surrender or a designntioﬁ is void unless
(@) it is made to Her Majesty;
(b) it is assented to by a majority- of the electors of the band
(i) at a general meeting of thé band called by the council of the band,

(ii) at a special meeting of, the band called by the Minister for the purpose of
considering a proposed absolute surrender or designation; or

(iii) by a referendum as provided in the regvlations; and
(c) it is accepted by the Governor in Council.

(2) Where a majority of the electors of a band did not vote at a meeting or referendum
called pursuant to subsection (1), the Minister may, if the proposed absoiute surrender or
designation was assented to by a majority of the electors who did vote, call another meeting
by giving thirty days notice thereof or another referéndum as provided in the regulations.

(3) Where a meeting is called pursuant to subsection (2) and the proposed absolute
surrender or designation is assented to at the meeting or referendum by a majority of the
electors voting, the surrender or designation shall be deemed, for the purposes of this section,
to have been assented to by a majority of the electors of the band.

(4) The Minister may, at the request of the council of the band or whenever he considers
it advisable, order that & vote at any meeting under this section shall be by secret ballot.

(5) Every meeting under this section shall be held in the presence of the superintendent
or some other officer of the Department designated by the Minister.

40. A proposed absolute surrender or designation that is assented to by the band in
accordance with section 39 shall be ceriified on oath by the superintendent or other officer who
attended the meeting and by the chief or a member of the council of the band, and then
submitted to the Governor in Council for acceptance or refusal.

' 41. An absolute surrender or a designation shall be deemed to confer all rights that arc
necessary to enable Her Majesty to carry out the terms of the surrender or designation.

42. (1) Subject to this Act, all jurisdiction and authority in relation. to matters and causes

testamentary, with respect to deceased Indians, is vested exclusively in the Minister and shall
be exercised subject to and in accordance with regulations of the Governor in Council.
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51. (1) Subject to this section, all jurisdiction and authority in relation to the property of
mentally incompetent Indians is vested exclusively in the Minister.

58. (1) Where land in a reserve is unculiivated or unused, the Minister may,; with the
consent of the council of the band, ‘

(a) improve or cultivate that land and employ persons therefor, and authorize and direct
the expenditure of such amount of the capital funds of the band as he considers necessary
for that improvement or cultivation including the purchase of such stock, machinery or
material or for the employment of such labour as the Minister considers necessary;".

(D) where the land is in the lawful possession of any individual, grant a lease of that land

for agricultural or grazing purposes or for any purpose that is for the benefit of the
person in possession of the land; and

(¢) where the land is not in the lawful possessioh of any individual, grant for the benefit
of the band a lease of that land for agricultural or grazing purposes.

(2) Out of the proceeds derived from the improv,emem or cultivation of lands pursuant
to paragraph (1}(b), a reasonable rent shall be paid to the individual in lawful possession of the
lands or any part thereof and the remainder of the proceeds shall be placed to the credit of the
band, but if improvements are made on the lands occupied by an individual, the Minister may

deduct the value of the improvements from the rent payable to the individual under this
subsection.

(3) The Minister may lease for thel benefit of any Indian, on application of that Indian
for that purpose, the land of which the Indian is lawfully in possession without the land being
designated. '

(4) Notwithstanding anything in this Act, the Minister may, without an absolute
surrender or a designation

(@) dispose of wild grass or dead or fallen timber; and

(b) with the consent of the council of the band, dispose of sand, gravel, clay and other
non-metallic substances on or under lands in a reserve, or, where that consent cannot be
obtained without undue difficulty or delay, may issue temporary permits for the taking
of sand, gravel, clay and other non-metallic substances on or under lands in a reserve,
renewable only with the consent of the council of the band.

61. (1) Indian moneys shall be expended oniy for the benefit of the Indians or bands for
whose use and benefit in common the moneys are received or held, and subject to this Act and
to the terms of any treaty or surrender, the Governor in Council may determine whether any
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purpose for which Indian moneys are used or are to be used is for the use and benefit of the
band.

(2) Interest on Indian moneys held in the Consolidated Revenue Fund shall be allowed
al a rate.to be fixed from time to time by the Governor iIn Council.

62. All Indian moneys derived from the sale of'suslrendered lands or the sale of capital
assets of a band shall be deemed to.be capital moneys of the band and all Indian moneys other
than capital moneys shai! be deemed to he revenue moneys of the band.

64. (1) With the consent of the council of a band, the Minister may authorize and
direct the expenditure of capital moneys of the band -

(a) to distribute per capita to the members of the band an amount not exceeding fifty
per cent of the capital moneys of the band derwed froin the sale of surrendered lands;

(b) to construct and maintain roads, bridges, dltches and watercourses on reserves or
ont surrendered lands, :

(¢) to construct and maintain outer boundary fences on reserves;
() to purchase land for use by the band as a' Tesarve or as an addition to a reserve;

(¢) to purchase for the b‘md the interest of a member of the band in lands ona.
reserve; -

(/) to purchase livestock and farm implements, farm equipment or machihery for.the
band; ' . -

(g) to construct and maintain on or in connection with a reserve such permanent .
improvements or works as in the opinion of the Minister ‘will be of permanent value
to the band or will constitute a capital investment;:

(M) to ll]'ll\e to members of the band, for the purpose of promoting the welfare of the
band, loans not exceeding one-half of the total value of
(i) the chattels owned by the borrower, and

(i) the land with respect to which he holds or is eligible to receive a Certificate
of Possession, ‘

and may charge interest and take security therefor;

(7)) to meet expenses necessarily incidental to the management of lands on a reserve,
surrendered lands and any band property;
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() to construct houses for members of the band. to make loans to members of the
band for building purposes with or without security and to provide for the guarantee
of loans made to members of the band for building purposes; and

(%) for any other purpose that in the opinion of the Minister is for the benefit of the
band.

66. (1) With the consent of the council of a band, the Minister may authorize and
divect the expenditure of revenue moneys for any purpose that in the opinion of the Minister
will promote the general progress and welfare of the band or any member of the band.

(2) The Minister may make expenditures out of the revenue moneys of the band to
assist sick, disabled, aged or destitute Indians of the band, to provide for the burial of
deceased indigent members of the band and to provide for the payment of contributions
under the Unemployment Insurance Act on behalf of employed persons who are paid in
respect of their employment out of moneys of the band.

)

o2

,1,‘ -

&
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APPENDIX "B"

VETERANS' LAND ACT, 1942 PROVISIONS

3. (1) The Governor in Council may éppoint an officer to be known as "The Director,
The Veterans’ Land Act" (hereinafier referred to as "the Director”) who shall be
responsible only to the Minister and who shall have the rank and standing of a Deputy
Head.

5. (1) For the purposes of acquiring, holding, conveying and transferring and of
agreeing to convey, acquire or transfer any of the property which he is by this Act
authorized to acquire, hold, convey or agree to transfer, but for such purposes only, the
Director shall be a corporation sole and he and his successors shall have perpetual
succession, and as such the agent of His Majesty in the right of Canada.

18. In the event of the rescission of any such contract or agreement by the Director
he may, subject to the provisions of section sixteen, hold, sell, exchange or otherwise
dispose of such property to a veteran or with the approval of the Minister to any other
person.

20. Any land or other property purchased or held by the Director may, pending sale,
or resale, as the case may be, be leased by the Director or otherwise dealt with upon terms
:;atnsf.lctory to the Minister.

21. If the Director deems that any land or other property acquired by him cannot or
ought not to be sold subject, whether as to sale or otherwise, to the provisions of section
nine, he shall report to the Minister the circumstances, with a statement of the cost of such
property and shall recommend another sale price or other terms of sale, whereafter any sale
of such property shall be made for such sale price, or upon such terms, to any person as
the Governor in Council may approve.

29. all mail matter deposited in any post office in Canada addressed to the Director or
any officer attached to his service at the offices of the Director at Ottawa and all mail
matter addressed by the Director or any officer attached to his service at the offices of the
Director at Ottawa to any place in Canada and bearing thereon by imprint or writing the
" words "The Director, Veterans” Land Act” shall be carried free, registered or otherwise, in
the canadian mails other than air mail.
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