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INTRODUCTION

Aim of the Work. Lav giees e f?rm ané—direction to the
o §eeial world.The factors determining the

contingity of the society,however, are not all legal.
Political and economic changes sometimes disturb the' legal
relationsﬁipe in -fundamental ways. This ma2kes it necessary
to refleet on theivery meaning of a legal enterprise.

| The past century and a half has_witnessed
various sign%ficant political ahd economic changes ana
together with them numerous attempts %o inquire into the
nature of 1aw.Aﬁong such attempts the theories of ﬁohn Austin,
Karl Marx,Hans Kelsen,.L.A.Hart and Lon.L.Puller are note- -
worthy. This work also inquires Into the nature of law.It
once again raises-and attempts to answer the basic philoso-
phical question : what is.law ?

Various legal systems have many elements
in common.All such common elements can be said to belong to
the idea of law 1“vr—zry‘t}'r:mg that belongs to the idea of law
is not to be found in every currently existing social insti-
tution that calls itself a legal sys?ém.Some'have'many
elements belonging to the idea of law and some have only a )
few. Since the existing social systems which call themselves
;iegal systems differ in significant ways,it becomes necessary ’
to elearly characterlze the idea of law sQ as to distinguish
it from other relgted notions. This work is an attempt to

explicate what béiongs to the idea of law.
iy |

-1-
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I am using the term 'idea’ in the -
Kgntian sense,not in the Platonic séhse.In the Kantian sense
the idea of law does ﬁot exist in some other realm.It is a

notion provided by our reason for directing human actlons to
a goal in a systematlc way.Unless we have a clear conception
of what is contained in the idea of law,it will neither be

possible to appraise different socizl systems that claim to

be legal systems,nor will it be possible to direct the deve-
lopment of any such social system towards greater perfection.
Any attempt to better an existing legal institution presuppo-

ses a basic understanding of the idea of Taw. v

_ Motivation. The basic motlvatlﬂ" factor in under-

taking this enterprise is my serious

‘dissatisfaction with not only the traditional natural law
theories but also with modern legal.positivism,such as that
of Hart and Kelsen.Recent works by Joseph:Raz1 or John Finnis2
for example,do not Seem to me to have deepened our insight
into'law in any profound way.I find myself ﬁore in sympathy
with the views of Tuller,but his analysis does noi seem 1o
héve gone deep enough in charaéterizing the basic principles
of law.In the final analysis,as I shall attempt to show,
“uller s theory is.unable to bring out .the morallty that is
involved in law. ’ ' ’

| There'isla second but less urgent factor
that motivateé this work.It is the desire to systematize the

elements and the problems involved in a legal theory.Insofar

as law 1s a system,1t should be possible *o distinguish
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the foundational elements from the derivative ones.Moreover,

-

\\\ it shodld also be possible to describe the relationship that
\holds betwéen the different paéts of law,such as the Criminal
iaw,anstifutional law,lLaw of Contracts,law of Persons,etc.,

in some related and orderly manner.In the prevalent legal
theorieq\the relatioﬁship between the paris seems to be only
intuitivély iptelligible.Tﬁe reason behind such conceptual
discontinuities seems to be the fact that most legal theori-
sts have tended to follow the traditional and historical
comparfmentalizations of law,instead of the concépjuél and
theﬁétic necessifiesldictatéd by reason.l shall attempt to
describe the nature of law systematically ,distinguishing
basic elements from from secondary ones.Such a method requires
that I follow the.c;nceptual order in describing the parts of
law Father than the historical ones.I shall explain the
manner of such a presentation subsequently while describing
the plan of the wqu.

' The above remarks clearly suggest that I

take a kind of foundationalism to be irue for law.

Backggouﬁd. . The philosophical background from which I
approach the analysis of the idea of law
deri&es its élements more from the Indian tradition than the
Greek tradition of thought.From such a perspecfive I gerceive
the is§ues and the problems in some very different ways.
However,aé will be evideni.the Indian tradition stays as the

background in this wéek.It is only the arguments of some



Western thinkers that are analysed.The critique of each

argument,however,has its roots in some Indian outlooks.

Although I find myself in disagreement
with Austin's,Hart's and Kelsen's*views,it must,nonetheless,
be emphasized that in spirit I see my endeavour as continuous

with their's, insofar as it concerns an attempt to purify law

-

from extranéous elements.Austin,Kelsen and Hart do not,however,

seem to me to have succeeded in their endeavour.The basic

reason why they did not succeed in purifying law of extraneous
elements 1s that they seem to have misunderstood the basic

moral reason for frying to arrive at a pure theory.of law.

-~

The task,as will Qe evident,is not just one of theoretical

niceties but of practlcal consaquences

rd

* Following the work of Bentham and Austln,
the task of trying to purify law of morality seems to have
become a common enterprise. However considerations af the actual.
- social and political ends that led Bentham and others to disti-

nguish law from morality have been generally-meglected.lt is

known that Bentham ,Austin,James #ill,Jd.S.Mill,James Fitzjames
Stephens and others who have theorized in detail about law
were actively involved in structuring the societies of the

English empiré by means of law.lany of their central theorles

had their rog?s in some practical problems confronted b&'them

1n such activities. As +to what actual influences these.activi—

“.

tles had on thelr theories is a matter of hlstorlcal researcn

But if one turns a blind eye to the fact that all their
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theories were designed to meet some bractigal difficulties,
some essential lirks in understanding the dévelopment_of
their theories would be missed.? | e
. The assumption that one can distinguish law
from moralify is only plausible in a theory of law like that
of Austin's.According to Austin law 1s what the soverelgn v
‘commands.But suppose therelare limits to what the éovereign
can gommand to be law, such thét only that which ought to be
law can in fact be law,then Austin's distindﬁgaﬁkﬁftween
law as it ought to be anﬁ as it is,would not hold. ™

-

If the distinction between law and morality
is tenable only by arbitraril& équa?}ng law with the dictates
of someone's will,one mugf ask what advantage,if any,is ggined.
by defining law in this way . There 1s one straightforward

practical consequence of this definition.By telling the people

that law is whatever the legislator commards it to be and that

there is an obligation to opey it,the activity.of governing be-

comes much easier.For then,any and every violation of what
the legislator commands becomes a cése of q}sobedience ;gaiﬁst
which force may be used and claimed to be iegitimate.Moreover.
such a2 definition of law gives a complete freedom to the
%egislators.

Low this is. just the kind of theory that one
would need:for all colonial and imperial Burposes where one

.wénts to give complete freedom to the legislators for legis-

lating rules on other people and justifying the use of force

»7
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against every violation.
The point ,however, is not about

the practical use and misuse that legal positivism has

\-.-\‘/

been put-to ,. but about the fact that the various distinc-
tioﬁs ,such as between law and morality,which legal positi-
vism makes, cannot be fully understecod if one ignores the
actual social context of such ﬁistinctions.

There 1s no reason to believe that
Zentham and Austin were motivated by a desire to enhance
the power of the legislators. (Although James Fitzjames
Stephens clearly seems to have been so motivated.u ) There
is another and a more significant purpose desired by the
lecgal positivists in distinguishing between law and morality.
This purpose; as they have claimed,ls to keep open the poc-
sibility of moral appraisal of law.The positivists belleve
that oniy by maintaining a sharp distinction between law
and morality is such zn appraisal possible.5

Suppose we do grant the positivist
thesis that law i1s to be appraised by morality, the next
natural. question is : by which morality ? Is the English
‘legal system to be appraised by Chinese morality ? Or is
the American legal system to be éppraised by Hindu morality 7
If supposing all legal systems are to be appraised by the
morality that emerges from the Judaic-Christian-Islamic

- —



éysteﬁ of thought;why is the:morality that eﬁefges out of
the Buddhist and the Vedantic systems incapable of serving
the purpose 7 As faf as I kndw{ no legal positivist has
attempted to justify +the morality by which law is ‘to be
evaluated. o | .
To eay that we eéalugte law,as tﬁe posi-
tivists claim , 1s to assert a complex misleadihg statement,’
for what we in fact evaluate is oﬁly the statements of the
legislators.Only if we characterize as law everything that
the legislatoer legislatel,can the statement be made that
everytime we evaluate what™che legislator pngpoees we are
evaluating law.However,such an assertion already presupposes
‘legal positivism to be true.

g We indeed need to evaluate what the
legislator legislates.But the possibility of such an evalua-
tion does not by itself require that we separate law from
morality,it only regquires that we separate what the legisia-
tor legislates from morality.We actually need z better under-
standing of law so that we can differentiate laws from non-
laws when the legislator legislates.The positivists' claim
that we need -to distinguish law from morality so as to eva-
luate law is based on a confusion which arises because they
presuppose their own theory 1o be true 1n the first place.

An appropriate legal Reory should make
possible a moral -evaluation of valid legal rules legislated

by the authorities and also at the same time be able to show

-



the ﬁoral ends and means of laQ.The thesis'thaf 1 present
attempts to achieve suc@ a synthesis. T -~
_ If law is 39t to be separatedlfrom morality

in-the waj that the.legal'positivists have generally démanded,
what is it to be separatéﬁ from ? I shall argue that law needs
to be purifiéd firstlywof political elements and secondly of
religious elements.In other words,the basis and the function
of a legal system must berdistinguished from thoée of politi-
cal and rgligious syétems.

ﬂf To suggest,as I am doing,that law is rela-
ted to morality,is to say little so 1o;g as morality is left
undefined. In this work I seek to define the morality in which

law is necessarily grounded.No claim to completeness can,

however, be made in such an enterprise.This work represents

-

only a beginning in what seems to me to be the right.direction
-as to the moral foundations of law.

But where must one staft the inquir& about
the morality that is involved in law ? It is my opinion that
for deeper considerétions abﬁut law one must return to the
- pre-colonial thinkers,mainly to Immanuel Xant and Leibniz.
There are many reasons why %he'development of legal theory in
Europe took a new and,as I shall argue,a mistaken direction
after Kant.The chief reason seems to be that the major poli-
tical preoccupation of Europé in the nineteenth centd%ﬁ,after
Kaqf's death,. was with imperialism and expansionismeuch activi--

ties call for a greater atiention to. the theory of the state,

—
—
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since,where new states are being created,there is a practi-
cal necessity to conceﬁtuaiiZe and justify %ﬁhiaétivities.
On the other hand,such a political atmasphere is hardly
conducive to the drawing up of 3 Kantian scheme for the eivil
state,in which the Repﬁblican civil state,as a legal state, .
‘cannot act without the people's cohisent and knowledge.6We
have already noted how the main proponents of legal théory
iﬁ Europe after Kant were directly involved in dbuilding
very un-Kantian civil states. -
Method. In terms of contents,there are iwo asp-

ects to this work.The first aspect 1is
that this_work is mainly a criticism of legal positivism.The
second consists of a presentation of what seems 1o me to De
the right account of the nature of law.The strategy,hence,1ls
essentially one of presenting my own view by eliminating .
other important views.In terms of presentatlon,the wofk is-
divided into four pafts.The reagons for this will be ;xplai-
ned in the plan of the work.

The legal positivism that I criticize
in detail is that of Hart and Kelsen.Thls 1s so because they‘*
éeem to'me to have presented two most sophisticated versions:
of this theory.Two less sophisticated versions of legal posi-
tivism, one ideologically to the right - that of Ronald
Dworkin, and one ideologicélly ?o‘the left - that of Karl

llarx, are also discussed.
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1 shéll attempt to show the correctness but,
the inadequacy, of Fuller's fheOry. WHen Fuller's péint about
the internal morality of law is pursued it leads towards the
Kantian alternative. The theory of law that I present will be-
based mainly dn.Kanf'é and indirectly on Leibniz's mbral and
legal theories.I willl attempt to Show'that an appropriate legal
theory can be developed by revising some of Kant's essential
beliefs.Such a revision,however,must necessarily include some
important tenets frequently put forward by thé Indian thinkers.
I have choosen to_direct my arguments aéainst Kant and build
the appropriate legal theory in contrast to his views mainly
because he seems to me to present the most detaileg;and the
most formidable arguments which need to be taken account of.

There have been controversies about the correct-
ness of legal.theories-since a loné time.By what method,or on
what grounds is one to distinguish between different legal
theorles which claim to be true ? The answer to this question

-

forms the central methgdological feature of this work.

1 shall argue tha? the right way and perhaps
the only way to resolve the conflict betﬁeén different theo-
ries about law is to i;%%stigate the epistemoiqgical status
of basic legal propositions.Let us examine the nature and the
status of  Dbasic legél propositions which we éxpect would
serve the central zims of the iegal enterprise,such as bring-
ing about Justice and order,and then let us see whether the

kg basic legal

propositions asserted by different theories
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propositions.in-féCt have the epistemological status and
na%ure 6f the type of propositions which serve the legal ends.
The basic point of conflict between different

legal theories is their view about the basié of legal autho-
Tity.The inguiry into the eﬁistemological foundations of law
helps to resolve this conflict by providing the appropriafe
grounds for the basis of legal authority. Different types of
propositions have different truth and justification conditions.
Once we know the status of basic legal propositions,we can
know the wvalid or true conditions under which authority
can be assigned to people to legislate legitimate propositions.
oo The answer to the question -about the basis of
legal authority, as I shall argue in detail,is not independent
of the answer to the question about the nature of basic
legal propositions,

| It must be emphasized that although there are
three related issues to be tackled - the resolution of the
conflict between different legal theories, the nature of basic
legal propositions and the basis of legal éuthority,these are
not three distincf problems to be solyed.They‘are'only three
different aspects of one enterprise.Knowledge about the nature
of basic legal propositions will tell us the justification
conditions for assigning authority to someone to legislate.

The decision about the basis of authority will resolve the

conflict between different legal'theofies.

——
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The basis of authority that ?his
work inquires into is de jure authority and not de facto
authority. In recent times the different senses of autho-
rity have - also been exprésse@ in other related terms.
'D;stincfion is made between authority in the sense of"
"epistémic” authority, which pertains to beliefs and
knoﬁledge,anq "moral" authority, which pertains to dé-
cisions and actions. People such as thé~scientists and

mathematicians are supposed to have "epistemic” authority

and people such as the priest are said to have "moral"” au-

. thority.

The way the distinction betweeﬁ
"epistemic” and "morzl" authority is presently made as-
sumes that for "moral"” or de Jjure authority one does not
need or have knowledge. But is such an assumption philo-
sophically warranted 2 On what grounds is one justified
in believing that "moral" or de jure authority does not
require any sort of knowledge, and that it is not "epistemic"

P

authoritd) in some sense ? The very distinction reflects a
current dogma of'thg‘Wéstern mind. The belief that 'de jure'
or morai éuthority is distinct and not an “epistemic;
authority, goes zgainst a fundamental Iﬁdian outlook-i accept
the common Indian view that the 'de jure' or ‘moral’' au-

thority is also "epistemic” authority,albeit the knowledge

involved 1in law and morality is of a different sor:t. Xnow-.
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ledge and action are related .whéther'it be scientific
aétivity of_iegal activity. )

. 3& working out the epistemological status
of basic legal propositions and by showing its relationship
to the basis of legal authority;l shall be showing the rela-
tionship that.obtain between‘fhe "epistemic" or de facto

- o -

authority and "moral" or de jg;gféuthority.

The justificaf&on of authority is based on
a normative theory grounded in the philosophical assumption
that éfﬂzqs iﬁvolves knowledge of.objective values in such a
way that ethical differences are, in principle, subject to
resolution by rational inquiry and debété. The arbitrary
distinction between "epistemic" authority and ™moral” autho-
rity, that chéracterizes the present Western mind, has nbE
always existed . Conservative political thought ,characteris-
. tic of the traditional Republican in the United States ,
has , to a coﬁsiderable extent , remaired commited to the
rationalistic theory ®™f ethical knowledge assumed by the
founding fathers of the American Constitution. However',
" under thé impact of logical positivism and empiricism ,
which seems to have entertained some basic misunderstandings
about the nature apd the capaéity of natural sci?nces ’
the Western mind, by and large,seems to have rejected the

epistemological rationalism in favour of utilitarianism and

naturalism. Political liberalism has , 1in general ,operated
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on the utilitarian conception of ethics, which was for

a long time.widely accepted as a satisfactory philosophical

theory of ethics from within the perspective of empiricism.-

Utilitarianism denie§ that there are objective values in

- any unique sense or tﬁat;there are distinctive moral reasons

that move individuals. Therefore, thejutilitarian theory

of ethics or law is inconsistent with the philosophical

assumption which underlies our normative theory of authority.
The epistemologicai rationalism,which H

empiricism ° has re jected,based the agthority on extra-

L3

legal persons such as God, as put forward in some natural -
law theories. But a normative theory of authority need
not necessarily base itself in such natural law theories,
nor need it appeal to cognition of enfities’or percepts
which are not objectively recognizable and publiéliy
gvailable. Neither does it need to aépeal to intuition or
anyhmysticgl experiences.
- ; ) In the theory that I present here,
I shall'atteﬁﬁt to show how a normative theory of authority

N
can be founded on an epistemological rationalism which

does not require an appeal to extra-legal authority.

Plan of Work: The presentation of this work follows the

method of exposition and not of discovery.

What this means is that I pursue the inguiry about law .in .
terms of the way one systematically unfolds the conceptﬁal

.



15

relatiénéhiﬁs between the ideas,and not the way one empiri-
cally discovers the various elements of law.

- Law is a normative system created for sus-
-taining just conditions in the society.Such a characterization
involves at leasé three distinct idéas.Firstly,that law is a
system, secondly, that it is normative, and thirdly,that it is
aimed at creating and sustaining Jjust conditions.S@nce law is
a system it must have features which are commonlto sjstems in
general.Similarly, insofar as law is normative it must have -
properties which are essential to being normative; and laftly,
insofar as law is aimed at'creating and meintaining just condi-
tions, it must have characterstics which are necessary foriachi-
eving such ends.I shall discuss the idea of'law with reference
to each of these aspects ,one by one.

The '‘work is divided into four parts.Law is
first of all a system.In Part I, I discuss the requirements
that make law a system. There are various principles,rules,
maxims and propositions in general;when these ?ropositions,etc,
are organized in a2 certaln way we get a system.But not every
prganiz?tion of such propositions can be said to form a syétem
for a legal discourse.Hence it becomes necessary to define the
ﬂecessary systemic T*equzl.remen‘cs of law. Varlous theories assume
that they have described law dbecause they have identified some
systemic properties. I’sball argue that the system%c require-
ments of law are specific,hence such theories have not been

able to distinguish the systemlc properties of law from the.



properties of systems in general.'ﬂ

Secondly,law is a normative system.
Having fqﬁnd out what makes law into 2 system in Part-I, I
proceed to discuss,in Pé:t-II,what makes law info a normative
system.Not every system can be a normative system, therefore,
it becomes necessary to specify the different normative prop-
erties of léw.I shall show that there are various theories
which have described only the properties of a normative sys-
tem.however,they have assumed- -that they have identified the
properties of a legal system.

When the nqtion of a normative system
has been distinguished from the notion of systems in general,
the next step will require that we further distinguish the
legal system from %?gious types of'nofmative systems.To do

this, it becomes necessary to provide the criteria on the basis

~of which the legal system can be ldentified and recognized <o

be distinct from other normative systems.On what grounds can
we separaté the legal sysiem from other normative systems ?
The énswer to this éuestion is the topic for Part-III of
this work.It is argued here that to provide the appropriate
criteria the epistemology of law must be investigated.The
eplstemological status of basic légal propositions is examined.
Law is,lastly,a juristic.norﬁative system.
Once this system has been identified as the cénsegugnce of

the investigations in Part-III, I proqeéd.in Part-IV, to the
SN ,

next and most important task of discussing ‘the substantive

~—
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properties'of a Juristic normative éystem,i.e.the legal
;O -
system.

-

In terms of contents,Parts I,II and III,
together form the first aspect of the work.Their main task

is to eliminate the probdlematic and inappropriate views

- about law,so that the appropriate substantive aspects of law

s

can be described in Part-IV.This last Part, thus,forms the
second and the positive aspect of the work.It is only‘here
that some central Indian coﬁcepts are involved.

At the outset,it is‘necessary to mention
some basic shortcomings that a work of this nature is likely
Eo have.The idea of law finally rests on the notion of the
individual, the community and the world.These notions present
difficulties which require‘inquirfés into directions which

can only be dealt with in rudimentary ways here.The- issues

concerning possible worlds presents serious limitations to

the depth of analysis.Similarly, the status and actions of the
community present ontological problems all of which cannot be
pursued here.lastly, issues about the individual's free-will

- : - 9

bring up serious gquestions,but I shall discuss them in only

limited ways.In each case the idea of law will be of main concern.

Distinguishing the idea of a2 legal system
from that of a political system,rzises various questions about
the lagter.These can bte discussed only to the extent necessary
to highlight some aspects of the idea of law.The idez of the

political system or of the state reguires a separate work.



Pernaps, a: tne outset-it is also.neéessary
to say a few vwords about tne rature of discussions thgt one .
aust exject igﬁﬁﬁis WOrK. - _
il It is difficult to say wnat distigqtions
(if any) Kelsen,Hart,Fuller and other tfaditional tneorists
nave had in aind wnile distiﬂbuishing vetween jurisprudence
and philoscophy of law. Juéisprudence, as I under;tand it,

is-am-investigation_into the prudential application of the

juristic principles. Tﬁat is, it seeXs to understand and
bétter the-application of legal principles to the legal
pnenosenon as it is found in different coamunities and
“social contexts. In this sense, one requireé differnt
jarispfudential investigations for different legal systens.
Philosophy of law has comnpletely different tasks.Ilt does
not prooe into the questions aoout wnat would coastitute a
prudential application of particular juristic pri}ciples

for a particular legal system, rather, it seeks to,first of
‘ allndefine!;hg oasic legal principles which can be accepted
las prudant érinciples applicaole‘tOEdery legal systen.

The second and egually iaportaﬁt task of legal philosophy

<

is to justify and explain tne grounds for the oasic juristic

principles wnose application is said to manifest prudence.
Philosopny of "law is taus aocut the oasic legal principles
wnicn all jurisprudence must necessarily eaploy. e
'Since pnilosopny of law aias at universality
~and jurisprudszrnce at tne particular application of univeréal
juristic principles,every jurispgrudence aust ev tuélly draw

)

18
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its life from some pnilosopny of law.C.K.Allen's Law_in the

.

Making , or G.W.Paton's Jurisprudence ,for example, are standard

works in Znglish jurisprudence wnicl® have their sources in
Bentham's and Austin's 1ega1 pnilosophies.Jurisprudential

works -in tne Soviet Union™#@nd China, on the other hand, draw
tneir lives from tne"Marxist metapnysics of tne comﬁunity and of

the self. One can notice tnat Kelsen's Pure Theory of Law is

guite unlike Allen's or Paton's texts. This is so because the

Pure Theory of Law is essentially = work in philosophy of law,

t

although sometimes it égzzﬁhsfupon some jurisprudential issues.
One agay argue eitner that the depth to which Kelsen persues the.

’ ~
pasic questions in the pnilosophy of law is enlightening,or that

it is insufficient .T.he sane may De said aoout his treatgpnt of

tne jurisprudential issues. However, what is laportant tgﬂnote_

is tnhe fact that tné kind of problems ard issues that Kelsen
is trying to ;;solve are very different “from those wnicn one
finds in a text book of jurisprudence, such as tnat of Patoﬁ's.
In the sense defined, wnat folldows is a work in
philosophy of law and ndt in jurisprudence. I snall atteapt to
spell out thé basic-legal principles and justify them.This will
necessitate considering explanations acout tneir origins.zach
issue snall oe persued to its deeéest roots,or at least as deep
as necessary for understanding tne pasic aspects of the idea of ~

law.

The idea of law that this work attempts to define
is,taus, not tne idea of a particular social pnenocamenon as it -
exists in some particuler nation. Nor is.it the definition of a
specific idea as it exists in the jurisprudential literature of

a particular legal systea. It is tne definition of elements which

-
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épply universaily to all legal systeas, anq\on‘which every

juriéprudence must eventually De oas here actuality does
not accord with the idea of law the results of tnis work will

appear both as noramative and as demanding reforas.

Although legal theorists nave not cared to
cistinguish bepwéen jurisprudence and philosopny of iaw,it is
inportent to ooserve tne distinction,for the two enterprises
aftempt to solve different types of proolems avout the same
sudbject .natter. However,although distinect,tne two endeavours
are at tne same time also intimately related. Consequently,
doing phllosophy of law without acquainting oneself Wlth

various jurisggudential contexts cau only lead to vague

apstractions. Conversely,doing jurisprudence without understan-

_ding the baisc philosopny that motivates the law's existence

" ard worxing can either be a misguided work or elese a blind or
mechanical persuit..One cannot set out to discover the pruden-
tial applications of juristic propositions without first under-
standing what propositions constitute prudence and what are

the most fundanental reasons for their existence a..d efficacy.
Therefore, a clear understanding of the philosophy of law is
essential for doing jurisprudence as well as for practicing law
in a meaningful way. This work is aimed at inviting the
attention of al; those whd wish to examine law in all its

depthns. Evidently, tne more closely one is involved with the

practice and tne study of law, tne more deply, I would
tning, one needs to understand its philosOphy.

4



Part - 1

THE FOBMAL REQUIREMENTS OF LAW AS A SYSTEM

/



LAW AS A SYSTEM. -

Law is a normative system created and
sustained to bring about just conditions in the society.
Insofar as law is a system,it must have features which are
common to systems in general.A consideration of such features
raises problems which are different from those which arise
when law is considered as being normative or as attempting to-
attain.just conditions in the society.This first part of the
work is a discussion of only those features which make.law
into a system.The systemic properties of law are true of it
because it is a system and not because it is law.It is nece-
ssary to specify these features at the very outset because
they are often confused with the normative or the juristic
properties of law.

There seems to be three basic formal charac-
teristics of léw which make it into a system.These are i
i) the propositions of law must be correlated to each other
in such a way that the basic ones can be disfinguished
from the derivative ones,that is,the propositions must

be systematizable.

ii) the network of propositions must ,in some sense,be

coﬁplete;

iii) the correlated propositions must be consistent.
In what follows,I will discuss each

formal requirement in detail.

i
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1. GEXSTEMATIZATION - T }
o= 7 ,

. ) Nz ‘ /_
——— Systems can be formed in different wayss

Depending on the way and the _posg_for which the system hqs
been formed,the term system can have difgzgégt-meaningSu'
Legal propositions cohere to form a network of units which

are internally corrélated.Although a few prbpositions in the
system may conflict with each other,the basic units are connec-
ted in such a way that there is an overall consistency in app-
lication.A unit is basic if it can nét be deleted without
changing the properties which apply to the system as a
whole;or if it uniquély determines at least one aspect of

some other unit.Such basic units must be irreducible in the
sense that they cannot be replaced by any simpler proposition
without a loss of meaning or a change of truth value.It is in
this sense of a notion of a system fhat legal propositions
form a system.

The correlation between various basic and
non-basic propositions' in law is such that‘the norms that apply
to a particular case can be deduced from the general norms of
the system.In this sense.the general and the particular norms
of the system are deductively correlated.

The property of deductive correlation
between propositibns is sometimes mistaken for~g character-
stic of formal systems only.Rationalists have thus,distingui-

shed themselves from the empiricists on the basis of making a

distinction between formal systems and empirical systems in
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tef@a of the criterion of deduction. Deduction is a relat-
lonship between propositions, it 1s not dependent on the
real content of the propositions.A brief look at the roots

of fie confusion which arose due to the notion of deduction
will be relevant here.

The notion phat-dgductivity is
specific to formal systems seems to have its roots in
Aristotle's definition.of,scienée.Ariétotle took as a
general idea of science the kind of deductive or apodeictic
sclence which is exemplified by Euclid‘s‘geometry.1 This
view was later reinforced by the Carteslan -emphasis on
mathematics.2 According to the Aristotelian ideal every.
sclence must have the-following necessary characteristics

i) 2 set of self evident prinéiples, the truth of
which requires no further proof;

i1) a deductive structure,thap is,if certain proposi-
tions belong to the system then any logical
consequence of these must belong to it; and

111) = real- content,that is,the propositions belonging

to thé system must refer to a specific domain of
real ent;tiesu

With the discovery of non-Euclidean
geometries the first and the third conditions had to be drop-
ed. That is, it was accepted that a deductive system need not

have self-evident principles as its base , and the domain to

which it refers need not necessgarily be specified.
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The second condition,however,has led
"'—"t--—---_-—‘.1I -7 !

to soﬁé-confusion.Since empiricism was equated with the ind-
uctive method and rationalism with the deductive method,many
non-formalists,who wished to make law 'scientific' and hence
into an empirical science,attacked the formalists for making
law into a deductive science and hence non-empirical or non-
sclentific.Such a criticism is indeed misdirected,for the
property of being a deductive system does not prevent any
science from being an empirical science.Even the view that
empirical sciénces involve only inductive inferences seems to
e

» be a hasty generalization.4 The non-formalist's attack,suéﬁ
as that of Stephen E.Toulmin who considers legal inferences
to be the archetype of non-deductive inferences,is thus ambi-
‘guous and misplaced.Outside mafhematics,Toulmin countenances

.

the replacement of the old geometrical model of logical deduc-
tion by a “procedural pattern".SChaim perelma;“also seems to
believe that legal logic is different from formal logic on
similar grounas.6 Even if we grant the non-formalist's claim
that the formal strucfhre of legal reasoning is different or
peculiar, it does not by itself constitute an attack on ana-
lyfic jurisprudgnce~;for deductive formalism in arguments, by
itself.neither makes a science empirical nor non-empirical.
The arguments in natural sciences aré deductively correlated,

while many deductively correlated arbitrary systems fail to

constitute a science.

The difference between various
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deductive systems,whether they be one of logic,mathematics,

economics or law,arises due to the way their basic proposi-

tions are selected, and not merely from the formal structures
of their arguments.The grounds on which the basic proppsitioné
of logic are selected may be arbitrary ones; basic mathemati;
cal propositions are selected on the.grounds of their éxplana-
tory power,which within the system means the possibility of
generating all of or the maximum number of theorem ~of the
system. Similarly, the basic propositions of law are selected
in a way that is in accordance with the desired ends offthe

o [ad

enterprise.In fact, all deductively correlated systems of

-

propositions are distinguished from:each other due to the ends
far which eir basic propositions arg‘selécted.

If the formal notion of deduction is not
opposed to.empiricism , the reason for the formalism that
the analytic jurists wish to retain in their science must
lie elsewhere.

Analytic Jjurisprudence too,i% must be
rémembered,wishes to make its enterprise 'scientific'.The
preoccupation of analytic jurigprudence does not seem to be
with the second Aristotelian requirement concerning science,
as the non-formalists .seem to assume,but with the first one.
The emphasis of Bentham's and Mill's Utilitarianismdand
Austin's positivism has been on the abandonment of the

postulate of self-evidence . The self - evident basic

principles which they rejected were some principles of

L 4
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Natural law. They replaced them with the norm  which states ,
that law is what the legislators . say it is. This proposi-
tion is not self evideht.The abandonment of the self evident
propositions thus,apparéntly makes the legal science fit the
non-Aristotelian, non-Cartesian model of science.The jurists
thereby preoccupy.themselves only with deducing tbe'consequ-

. r—-"'--_'—_
ences of the basic norms and do not worry whether they are
. _

true,

- Tﬁus;whereash analytic jurists-have
attempted to retain the 'scientific‘ character'dE legal
science by asserting-the accepFance of the basic® legal
propositions, not as self evidént truths but merely on the
grounds that people Tincluding such jurists themselves)
have accepted them, the non-formalists héve attacked thgse
jurists in ways which do not even challenge such claims to
being a science. They criticize them on grounds of formalism,
but formalism,as noted,does not by itself stop a science
from being empirical or socially relevant.The central criti-
cism of ahalytic jﬁrisprudence,if it is to be a substantive
criticism,has to be directed against the analytic jurist's
interpretation of Aristotle's first reguirement for a

science,

- Legal realisé or empiricism thus fails

to constitﬁfe a reaction against legal positivism.The central

thrust of sociclogical jurisprudenée,such as that of L.Duguit

or of realism,such as'that of O0.W.Holmes and ﬁoscoe Pound , -
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concerns revision in law and its ability %o adjust_itself to
the ever changing socia%,problems.These aims are indeed sig-
nificant,but th%y can be a;gggd independently, .they do not
contradict the Analytic juri%¢'§.desire to systematize the
legal pfgpositidns_deductivei&. ’

The central intention of this work too,is
to systematize.%egal propositions in such a way that they are
deductively correlated,that is,in a way such that the secondary
upropositions of law can be deduced from %he basic propositions.k
Howe;efTas“will be evident,its substantive contentions are
very different from those of the Analytic jurispfudencgi

The basic propositions of law,from which

other propositions can be deduced, are those wﬁich,for example,
tell us what may and what may not be legislated, who may and
who may not populate the legal system ,what sorts _of proposi-
tions can belong to the_legal system, and also why there is a
legal system at all. Such basic propositions express the
ontology,the teleoclogy and other fundamental aspects of law.

I shall be examining all éubh basic propositions systematically
through the coursé of this work.

To argue that a syséematization of the_i
legal propositions,in the manner suggested above, 1s possible,
is to contend that foundationalism is true for law.However,to
abstractly argde for the truth of foundationalism does not

seem to me to be a fruitful task,for,if foundationalism is

true ,the best way to prove it,is to actually show that the
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foﬁhdatiéns exist. Hence, I will limit myself here to mention-
iﬁg my\bésic reason for believing why foundationéiism is-true
for law, and leave the'reét to be proved through the course
of this work as i‘ attempt to exhibit the foundationsy

The pbssibility of systematizing a deduc-
tive system with any arbitrary set of basic propositions |
obtalns only when one is'constructing an artlflclal and uninter-
: pretéd system.Such systems aré tartificial' precisely in the
‘sense that they cannof be interpreted to apply t§ the possible
world inhabited by human beings.Anf deductive systeﬁ that can
be applied ‘ to the actual world is résfricted by the charac- -
terstics of that world.Thus a number system which is to be .
'real}y used in an actual world must be axiomatized 1in ways
which dllow for such use .SimiL@:&y,a physical geometry which
applies to the Euclidean and Neéﬁggé§ﬁcgigde-time,must be
axiomatized in a specific way7Now when ;;'démes to law,which ’
too 1s an appllcatlon of a deductively cogfelated set of propo;
sitions to the actugl world, to assume that it can be systemati-
zed in any)arbitrafy way,that any type of basic proppsition can
be its grundnorm or rules of recognition vis not'énly groundless
but also misleading.For it suggests that legal systems aég like:
.abstract uninterpreted formal systems which can be axiOmaﬁized
in arbitrary ways and ve artificial systeﬁs like the various
artificial languages.Law is not an artificial system,hence the

basic sub-set of axioms which yields and regulates other legal

propositions must be spécific and unique.
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2. i). COMPLETENESS.
The notion of completeness is often
. assumed to be a purely formal notion concerning the relation-
J ship between propositions,but this is not the case when we
s come to consider legal propositions.It is desireable that law
_be complete for the basic reason that it must apply to all
cases,but the desire to apply 1t to all cases is itself ground-~
ed in the reason that we want to protect everyone from injus-
.tice. Léw is thus intended to be complete in the sense that
“all socially relevant circumstances are correlated to at least
some 1egal norms So that these norms may be applied to the
circumstances to protect individuals and groups from being
treated unjustly.Sucﬁ a sense of completeness .is,clearly,not
merely a formal sense,law is alsc intended to be morally
complete. Various thinkers have ,nonetheless, discussed the
question of legal completeness in terms of ‘closure Trules’
and 'sealing legal principles',as if such rules and principles
were a matter of'me;e formal copnsideration.

’ The desire for formal completeness seems
to be grounded in the possibility of obtaining a system which
contains #1 Tts logical consequences. This rational require-
ment for ideal completeness applies to all deductively corre-
lated systems of'propositions.whe?hef?they be physics,biology,
or law.The ground for such a requirement is best expressed in

J the Leibnigian principle of sufficiermt reason - the notion that
-

. !

S
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there must be a sufficient reaéon for all that happens

and that it should always be possible to show the actuality \>

of that event as a foreseeable possibility. - \
The.epistemological requirement ¢f our

reason is one thing,the ontological structure of the world

anothér. From the legitimacy of the requirement for complete-

ness,one cannot jump to the conclusion that any . legal

system is cogplete.Since law applies to deeds and entitiés,

to suppose that there are norms for every deed and entity is

to assume that no new or novel types of deeds or entities can

come’ into being.Such 2 metaphysical assumption about the social

reality seems uriwarranted.Groups and entities organize them-

selves 1n variouslnew ways giving rise to novel entities and

deeds.The view théE;society is Spen and creative seems to me

to assert the truth about the social reality.Since new enti-

tlies and deeds.,which have not been classified in the legal

discourse,often come into being and since we are morally requi-

red to protect everyone by applying law to all cases,lacunas in

the system of norms are inevitable. |

c .

Since the epistemological requirement

for law to apply to all cases is grounded in the moral regqui-
rement to do justice in every case , any formalization of
the 'closure ruXes' or 'sealing legal principles’ which does

not take the moral requirement into account cannot be said %o

describe legal completeness.Yet various theoreticians who

propose deontic logics and some ,such as Ilmar Tammelo,
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who sﬁecifically propose the logic of law,formalize-varibus
propositions as 'closure rules' for law as if the choice
between these different propésitions was morally neutréi.In
selecting certain propositions as the 'closure rules' for law,
in the final analysis,such deontic logiciéns are only express-
ing'their moral vieﬁs, albeit in a formalized language. Such
views need to be morally justified.That is,if these formal pri-
ciples are to be accepted as 'closure rules' for law,it
needs to be shown how,on the basis of such principles,one

can protect everyone from injustice.

Questions about the,formalization of legal
discourse raise stfaightforward issues about completeness.A
subtle and more complex way in which the issue of complete-
ness arises in legal theory is through questions concerning
the sources of law.

It is génerally accepted by legal positivists
that all laws have a social source.That is,the content and the
existence of law can be detefmihed by reference to social facts
without relying on moral considerations.Ronald Dworkin attempfs
to show that legal positivism is an inconsistent theory because
it cannot tell us what is the law on matters not refgred té in
any source? For example,if a2 person ﬁas a legal right 6nly if
it can be traced back to a social source , is it the law that
he does not have the right if no sourée confers 1t on him ?

The essential points of Dworkin's arguﬁents can be presented as
follows.

-~

¥



33.

If p is a legal proposition and S(p) the
source thesis for p, legal positivism asserts that p has

a social source, t@at is 1
1. p & S(p).

By counterposition of 1., we get

2. en P> ¢ S(p).

By substitution in 1., we get :

3. onp<€> Slwp).

From 2., and 3., we get 1

L. e S(p) &> s(en p).

That is,if there is no social source for a
legal proposition then there is a social source for its nega-
tion.Such a conclusion,according to Dworkin,is not empirically
true, for in actual practice we do not find that wherever there

is no affirmative rule for an action,there is a one prohibiting

f)

it.Dworkin argues that whether or not there is a social source
for a proposition,every hard case must,necessarily,be decided
by the judge, hence in every case there has to be a right ans-
wer.For our purposes at this stage,it 1s not necessary to
quesfion Dworkin's 'right answer' thesis.Only the poiht that
the right answer completes the systém of norms needs to be
noted.Insofar as the notion of compeleteness is concerned,whét
is entailed by Dworkin’!s conclusion thaf legal positivism is

false since it does not explain the status of laws for which.

. there is no social source ? The negation of a legal proposition
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prohibits,or at least,disallows the deeds that the affirmative -

proposition makes possible.lence,the above conclusion that

legal positivism entails that if there is no social source

for a legal proposition then there is source for its negation,
is equivalent to saying that legal positivism entails the
closure rule: 1 'whatever is not permitted 1is prohibited.’

What Dworkin's analysis shows (although he does not charac-

- terize it_in these terms ) is that if legal pgsitivism is true
it must assume conceptually fallacious closure rules,such as,
* if +there. is no social_soufce for a legal rule then there
is a source for its negation',or its counterpart ‘whatever
is not permitted 1is prohibited®.

The proposition'whatever is not permitted
iz prohibited' and its opposite 'whatever is not prohibited:
is permitted', are often put forward as clesure rules for -
laWF;Such propositions can claim to be closure rules only if
the asserted relééionship between the deontic operators
actually obtains in law. But, as Dworkin's argumentis show,
the assumption that such closure rules actually apply to law
can only lead to fallacious conclusions.Such closure rules
seem t0 arise from some mistaken assumptions about the condi-
tions for permission and prohibition in law.

in law ,the truth conditions for permission

are very different from the truth conditions for prohibition.
The two cannot be equated.That people are free to act as they

wish is something conceptually presupposed by law.The granting
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of freedom,that is,permission to do something,can only arise
in very special circumstances in law.There seem to be two
such special conditions.The first type of condition arises
when there has been a verdict to the effect that someone's
freedom is to be curbed in some way ,such as when a cfiﬁinal
is put in jail.Permission is required in such cases to allow
any freedom to the convicted person.The second type of condi-
tion arises when special circumstances require acting in
contradiction to a generally established law,such as;when one
needs to look into someone's personal belongings, the wayﬁEhe
police needs a legal permission(warrant} to search someone's
house.Similarly,prohibition by law cah also occur,but only in
very special circumstances.Prohibition is usually required
when the public has to be prevented from incufring some per-
sonal harm,such as when one needs to prevent people from
driving over a weak bridge,or swimming in dangerous waters,etc.
Observations of actual legislations which
permit or prohibit can show the totally different conditions
under which they have been legislated.To wunderstand why
a particular action is permitted or prohibited one must look
into the actual context of the law.The frequent arbitrary
formal claims in deontic logic that 'whatever is not prohi-
bited 1s permitted',and vice versa, are.thus,normati&e s
claims whose truth seems to depend only on some gquestlonable
moral assﬁmptions.The historical.roots of such general logico-

moral claims seem to lie in the mistaken assumption.that the
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géneral-freédqm to act stands in need of a2 permission by law,
or that one lives and works in the juriédiqtion by the grace
and kindness of the sovereign. If the people ha&e a fundamen-=
tal right to freedom ,then,whether the sovereigﬁty be vested
in the Crown or in the Parliament ,the sovereign does not
grant freedom;people already have a right to it and the law
recognizes this.The belief that 'whatever is not prohibited
is permitted’ seems to be a residue of the feudal mentality
where the monarch owned everything and gave permission to the
people to livé and work and to be free.Suchtélosure rules in
law would perhaps be,what Friedrich Nietzscﬁe called, an ex-
pression of 'slave morality’'.

The basic principles of mtic logics
are, thus,not morally neutral.By expressing thgégz: a formal
language,as Tammelo,Von Wright and others do,one does not get
away from expressing morally questionable principles.law is
formally incomplete.The reason for its incompleteness lies in
the nature of the social reality.Since the social realm is an
open system,keeping law open is not only a formal but also a
moral necessity. |

Although understanding the reasons for
the formal completeness of law requires that we also under-
stand the grounds for its moral completeness, the existence

of incompleteness in legal discourse can,nonetheless,be dis-

covered,in actual practice,when one finds tHat justice cannot

be done by an application of the existing laws.On the dbasis
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of the foregoing discussion,the conditions for in@omplete-
ness in legal discourse can be specified.Such a specifica-
tiﬁﬁ,however,_requires a more detalled account of legal
discourse than presented so far.Therefore,in what follows,
I will briefly discuss the grammar of legal discourse so as
~to distinguish différent'types of legal propositions. The
conditgons for incoﬁpleteness will be subsequently specified
in terms of the distinctions made in this discussion. A

In itself , the specification of the condi-
tions for in;ompletenesg would require only a few grammatical
distinctlons.However,I intend to make use of this occasion
gg‘discuss the grammar of legal discourse in such a way that
it serves the purpose of this whole work.This will make the
discussion more detailed *han required for the specific
point here,but it will facilitate all subsequent discussions
by providing the necessary meta-language in which bﬁe can
falk about legal discourse.lt must be emphasized,however,that
from the point of view of 2 grammar,the following remarks are
rudimentary,they are intended only to serve the purpose of
this work.

A discussion of the grammar is also nece-

ssary in another way.Since I make a distinction between basic
and derivative lega% propositions and intend to explicate the

basic ones later,a discussion about the types of legal proposi-

tions will give this distinction a definite content.

-
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2, ii). THE GRAMMAR OF LEGAL DISCOURSE.

Grammatically the elements of a legal

proposition can be distinguished as the legal-subject, . the

legal-object and the legal-nexus. The legal subject is any

entity whose behaviour 1s guided by the legal proposition,
for example,entities such as'every citizen', 'every partner®.
The legal-object is any instance of the action regulated by
the l;gal proposition, for example, 'driving on public roads’,
'becoming a partner in business',etc.The legal-nexus links
the legal-subject with the legal-object.legal-nexus'are injun-
ctions like ‘'shall drive on the right',or,'may carry out the
assigrment',etc.The part of the proposition concerning the
legal subject,object or the nexus 1s a clause or a phrase
within the complex sentence.

Besides the regular logical connectors
(*and', 'if*','or*' etc,) and the deontic operators(‘may'.'must';
‘can', 'shall’',etc, ) the vocabulary of the legal.discourse
consists oﬂ.gbservational terms and theoretical terms.Theore-~
tical terms.;fe giveﬁ'their meaning by the way they are defined
within tﬁé.system Observatlonal terms get their meaning from
ordinary language.Theoretlcal terms functioning as legal sub-
jects determine one aspect of legal ontoiogy.the ontology of
the entities that populate the legal system.Typical entities
in this ontology are citizens,corporations, trusts,etc.Theore-
ticgl terms functioning as legal-objects determine the ontology

of actions,that is,actions found in the legal realm and actions



33.

la

*

not to be found-tﬁere. Typical actions in this ontology
are contracts, marriage, theft, larceny, murder,'rape,etc.
- Legal propositions are generated by

starting with the simplest notion of the legal-subject and
the simplest notion of the legal-object. These are united
by means of the simplest legal-nexus ,in which the deontic
operator occurs.It must be emphasized that thé simplicity
of these notions is only relative to the systems. The notions
occurring in primary propositions are simple because they
are not operationally defined in the a}stém, that is, they
are not theoretical termsy they are observational terms whose
meaning is taken to be known in a general way .Stgrting from
such a primary proposition , the legal-subject,the legal ~
object and the legal-nexus of a primary legal proposition are
Zurther elgborated with the help of a set of‘rules,so that in
its complexity.,the legal proposition now applies to all known
cases ,on the one hand, and.as specificaily aé possible, to
each case, on the other.The rules on the basis of which the
bPrimary legel propositions are further elaborated,belong to
the seconﬁ order of legal discourse;The complex legal propos-
itions belong to-the first order.

. The above points are illustrated by the
following example. A legal proposition may begin with a

pPrimary proposition such as : 'A person commits homicide

when he causes the death of a human being'.In this.the legal-
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subject ‘person' is defined as'a human being':the notion
of 'a human being' is basic or simple,its meaning is
taken to bg understood in a general way. The legal object.
'iuom_icidei is defined as.'causing death of a human being®,
The notion of 'causing death' is a basic or simple notion,
it too is taken to be comprehended in a-general way. The
notion of committing an .act forms the simple legal-nexus
which relates the subject to the object. This is the first
or starting primary proposition,a development 6f which can
result” in the conplex legal proposition.of Criminal law.
The development consists of a series of qualifications
and definitions of the subject, the object and the nexus,
by means of second order rules, nﬁhely.the rules of class-
ification, irdividuation and correlation: The rules of
classification classify +the legal subjecte and objects
in ways such that their scope of application is comprehen-
sive and their meaning as specific as required. The rules
of individuation individuat; the theoretical terms in such
Q way that the proposition becomes a rule in a particulaf
division of law.The rules of correlation finally correlate
the individusted proposition with certéin other states .of
affairs which must obtain when the conditions stated by the
individuated proposition obtain . "

The grammar of generating legal propo-

sitions can be expressed very briefly by symbolizing the

r
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the essential steps.

If ¢ is the existential quantifier,
(LS) the legal-subject,and the legal-opject is expressed as
(a.C),i.e, the acti&n A done under con&ition C, then the first
order primary legal proposition can be expressed as 1

1. (#) (1S) (A.C).

({That is, one/soﬁe/all legal-subject{s)
is/are said to have done A in case c.})

This is followed by the application of
the second order rules of classification on(LS) and (A.C) in

step 1, which yields:
—
_{ﬁ) (LS) (a.C)=> T.

T :.éamy theoret:.cal terms, such as,
. *homicide', ‘marriage', 'purchase' , etc.

This is followed by the application of
the rules of individuation on T in step 2, which yields :

3. (#) (Ls)(A.C)=> T = X.

X is a general class of action which
belongs to a certain division of law,such as to Civil law,
Criminal law,Constitutional law or to Tort law, and more
generally,to the Private or the Public law.X may hence be a
‘contract’, an 'offence’,.a 'treason' or a ‘damage’', amongst
other legal-objects reépectively}depending on the divisibn
of law .The grounds for the rules of individuation ,on account
of which legal-objects are 1nd1v1duated differently,wlill be

Y

discussed later. =~
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In the final stage the rules of
correlation are applied to X in 3., so that X 1is related
to another sét of resulting conditionss, let us say R , |
which is to be brought into existence when X obtains,.This
completes the lggal-nexus and ytelds:

4, ((( )(1S)(A.C) =% T )=2X )= E.

R could be a set of duties and rights
for the legal-subject(s) when X in 3., is a contract.But if
X is an offence or a damage tﬁen R could comstitute a fine
or punishment.

In criminal law (A.C) describes an
action that is done under certain conditions,but in other
branches of law (A.C) may not describe something that is
done, but something that needs to be done if T in 2., is
to arise. In such cases (A.C) will inﬁ?act be performative
rules, that is,rules which describe pefformances on the
doing of which the intended condition T can be taken to
exist. For example, in Law of Citizenship,(A.C) may describe
tﬁe performances that need to.be exeéﬁted, éﬁah“as oaths ,
"if a human being is to become a citizen. . In.$Civil.1aw,,
similarly, the performative rules may specify the conditions
on the performance of which a marriage may be said to have

' 10
taken place.
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The above 1is & very simple sketch
for a grammar that generates first order legal discourse,Ilts
details should,howeper, suffice for the subsequent related
discussions about law. It must be emphasized that the above
scheme represents only a conceptual order of the way in
which-the first érder legal discourse is generated. Iﬁ.actual
practice all these steps are present but they need not be
..in the order outlined here.The codificgtion of law doés not
-necessarily follow the conceptual order, it develops histor-
ically,involving many pragmatic considerations. The following
examples should make the point clear. The first one is from
the Canadian Criminal Codglénd the second one from the Model
Penal Code of the American Law__Institute.l2

PART VI—SECTION 205

Homicide
HOMICIDE—EKinds of homicide—Non culpable homxcndc———('.ulpuhlc homlelde

~—]dem—-Exccption.
205. (1) A person commits homicide when, dircctly or indircctly,
by any mecane, he causcs the death of a human being,

{2) Homicide is culpable or not culpable.
(3) Homicide that is not culpable is not an offence.
(4) Culpable ho:nicide is murder or monslaughter or inf nnlidde.

(5) A person commits culpable homicide whcn he causcs the .
death of 2 human being,
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In' the code above proposition 205
f%uthe primary propositien, This is step one. In the next'qpep
the rules of classification begin to classify homicide aﬁd the

- related conditions, this begins in propbsitisn 205,.(2) above

and leads to :

V
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Murder, Manslaughter and Infanticide
MURDER. :
212. Culpable homicide is murder

(a) where the person who causes the death of a2 human being

(i) mecangto cause his death, or - . '

(i) mecans to cause him bodily liarm that hic knows is likely
to cause his death, and is reckless whether death ensues cor
not;

(b) where a person, meaning to cause death to o human being
or mcaning 1o causc him bodily harm-that he knows is Likely
to cause his death, and being reckless Whetber death ensues or
not, by aceident or mistake causes death to another human

being, notwithatanding that he docs not mean to eause death
vr bodily harm to thut hiunan heing; or

....'.....I.....l.....l....l..‘....".....

LI O B R N B B BN BE BE R BN K BN BN B BN B N BE OB N B B BE BLBE BN K N R NN AN N N NN

CLASEIFICATION OF MURDER—Planncd and deliberate murder—Contraeted

murder—Murder of peace efficer, cte.—Ijnekine, kid i
—=Lirst degree murder—Sccond derree m:rd(-r. 5 Hlinapping or sexual off ence

2I1. (1) Murder is firat degree murder or second degree mur

der.

“2) Maurder is first degree murder when it is planned and delib-
eraic. ‘ .

'......'..'..................'......‘....

...‘...................-.:..'C......'...'

In step three the .classified deed 1is
individuated, whereby it becomes a deed concerning a
particular branch of law,Criminal law in the above case.

The individuation in this case is as follows:

MURDER IN COMMISSION OF OFFENCES. . .

213. Culpable homicide is murder where a person causes the death
of a-human being while committing or attempting to commit high
treason or trenson or an offence mentivned in section 52 (sabotape),
76 (piratical acts), 76.1 (bijacking an aircraft), 132 or subscclion
133 (1) or sections 131 10 136 (cseape or veseuc from prison or law.
ful custody), 143 or 145 (rape or:ittemmpl to commit rape), 149 or
156 (indecent assault), subseetion 2146(2) (resisting lawlul arrest),
247 (kidnapping and {orcible coniinement), 302 (robbery), 306
{breaking and entering) or 389 or 390 (arson), whether or not the

rson means 1o causc death to any human being and whether or not.

¢ knows that death is likely to be caused to any human being,
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In the fourth stage,the classified,
individuated proposition is correlated to other states

of affairs : -

PUNISEMENT FOR MURDER—Minimum punishment.

218. (1) Every one who commits fimit degree murder or seconid
degree murder is guilty of an indictable oilence and shall be sen-
tenced to imprisonment for life.

{2) For the purposes of Part XX, the sentence ‘of imprisonment
for life preseribed by this section is a minimum puaishiaent. 1973-

74, c. 38, 8. 3; 1974-75-76, ¢. 105, 5. 5.
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The official draft of the Model Pensal
Code shows that similar conceptual steps are involved in
creating legal propositions emen if one approaches the issue

from a different empirical perspective and need.

r/

Section 210.1 is the primary first -
order prdposition of this code, and it is similar to Sec.

205(1) of the Canadian Criminal Code abdxe. In this Model
Code the authors have chosen to carry out ‘the classification

of theoretical terms first . These definiyor;s are intended
to complement the subsequent classification of the observat-

ional terms,.
Section 210.0. Definitions.

In Articles 210-213, um&w rent meuning plaialy
is required:
- (1) ““human being’’ means a person who has been
borz and is alive; '
(2) ‘‘bodily injury’’ means physical pain, illness or
ooy impairment of physical condition; '

I



(3) ‘‘serious bodily injury’’ means bodily injury
which creates a substantial risk of death or which
causes serious; permancnt disfigurement, or protracted
loss or impairment of the function of any bodily mem-

. ber or organ;

(4) ‘‘deadly weapon’’ means any firearm, or other
weopsn, deviee, instrument, material or substance,
whether animate or inanimate, whick in the manner it
is used or is intended to be used is known to be capable
of producing death or serious bodily injury.

L]

The primary proposition: \&,
Section 210.1. Criminal Homicide.

(1) A person is guilty of criminal homicide if he pur-
posely, knowingly, recklessly or neglirently causes the death
of another human being.

Classification:
(2) Criminal homieide is murder, manslaughter or
negligent homicide.
Section 210.2. Murder.

(1) Exzcept as provided in Section 0.3(1) (b), crimi.-
nzltl homicide constitutes murder when: .

(a). itis committed purposely or knowingly; or

{b) it is committed recklessly under circumstances
manifesting extreme indifference to the value of human

life. Such recklessness and indifference are presumed

if the actor is engaged or is an accomplice in the com.
mission of, or an attempt to commit, or flight. after
committing or attempting to commit robbery, rape or
deviate sexual intercourse by force or threat of force,
arson, burglary, kidnapping or felonious escape,
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‘Individuation:

Tlurder is a felony of the first degree [but a person

(o of murder may be sentenced to death, as pro-
in Cection 210.61.

CECRCRCEE I BB B R R RN R N B B NN K N B B B B B
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Correlation:

Seéﬁ?il 210.6. Sentence of Death for Murder: Further Pro-
ceedings to Determine Sentence,

(1) Death Sentence Excluded. When a defendant is
found guilty of murder, the Court shall impose sentence for
& felony of the first degree if it is satisfied that:

(2) none of the aggravating circumstances enu-
merated In Subsection (3) of this Section was estab
lished by the evidence at the trial or will be established
if furtker proceedings are initiated under Subsection
(2} of this Section; or

(b) substantial mitigating circumstances, estab-
lished by the evidence at the trial, call for leniency; or

(c) the defendant, with the consent of the prose.
cuting attorrey 2nd the approval of the Court, pleaded
guilty to murder as a felony of the first degree; or

(d) the defendant was under 18 years of age at the
time of the commission of j;he crime; or
. (e) the defendant’s physical or mental condition
calls for leniency; or
(f) although the evidence snffices to sustain the
verdict, it does not foreclose all doubb respecting the
defendant’s guilt.
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The rules of classification ,
individuafion and correlation are,of course,not the only
secoﬁd order rules that apply to the first order proposit_ions.
There are other second order rules which apply differently"bo

the first order propositions , such as the rules of



48.

interpretation and the rules of  amendment . I shall
discuss these second order rules in detail,subsequently.
The functional difference between the first and higher

order .rules, it must be reéalled, is that whereas the first
order legal rules apply to the activities of everyone, the
second and higher order rules apply to the activities of
those who legislate the first bé@er rules.Various thinkers,
such as J.C.Smith,Ilmar Tammelo anq others,have discussed

"~ the different second order legal rules, such as the rules

of classification and correlation. But these discussions dé
not make clear how these second order legal rules are organi-
ié&jamongst themselves, and moreover,what is the basis for
13

- having these particular second order legal rules.
‘ The ;econq_order legal prppositions
or rules , such as the rules of classification,individuation,
correlation,interpretation and amendment , are no£ Just
arbitrarily there, they are there on very specific grounds.
Not Jjust any arbitrary rule can ﬁecome a riule of classific-
ation, interpretation, amendment,etc. Smith,Tammelo and others
have ﬁerely listed the second order rules, it needs to be
shown which particular second order rule can become a rule of
classification, correlatieg, etc. TQS cholce of the second
order rules 1is itself ver?ﬁétrictly governed by the third
order leéal proﬁositions. These third order legal ﬁrépositions
determine what are to be the second order rules_gf plassific-

ation, individuation,correlation,amendment, interpretation,
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etc.Since thé_third order legal propositions determine the
second order legal propositions,and the second order deter-
mine the first order,the third order propositions also deter-
mine the first order pfopositions,albeit indirectly. The third
order legal propositions,thus, form the most basic legal pro-
positions. These basic propositions will be'presented and dis-
cussed in Part-IV of this work.Here.on the basistof the fore-
going discussion of the grammar of legal discourse,it is imp-
ortant to draw attention to two significant issues.These wili
be developed as we go along.

- Firstly, since each order of legal
propositions determines the propositions of the order below it,
and since legal theory-characterizes the second and third order
legal propositions,the relationship between legal theory and
and legal practice (i.e, the application of the first order
propositions} is internal and necessary.

The second significant point to
note 1is ‘that,in tﬁe first order legal propositions of diff-
erent codes,terms such as 'ought','must’, 'prohibits', just do
not occur.Ilt %s partly to makqﬁghis point evident that I have
quoted the actual codes in detail. fﬁe fact that these terms
do not occur in the Criminal codes is not to be passed over
lightly. In fact , as we shall subsequently see, a significant
insight into the nature of law can-indeed be obtained if one

can wnravel why terms such as 'ought' and 'must' never
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“occur in the first order legal propositions, Hans Kelsen ,
in his Pure Theory of Law, often tells us that a legal norm

iz an *ought' statement. Various other theorists have also
often said or assumed this. This is certainly odd ,for
no first order legal proposition ever says 'you ought to do
this', or 'this ought to be dome', the term 'ought'just does
not occur.Hosﬁhthg?rists have also stated or generally assumed
that propositionslﬁf Criminal law for example, prohibits some
actions.Here again there is a disparity between facts and
theortes. No Criminal code ever says that ' ‘murder 1is
prohibited', or even 'do not do X, which is an.offence or a
crime'; the propositions of legal codes just do not have such
grammatical structures; they do not prohibit anything. All
legislated legal propositions are straightforward descriptive
propositions ,They describe what is the case in a certain
state of affaifs and what will be the case as s consequeﬁce.
A legal theory must analyse and explain the legal propositions
as they are actuaily found, that ié ,88 descriptive
propositions, and not build up artificial descriptions of them
as 'ought' norms, and so on. The significance of this point
will be systematically explicated as we go along.

' Having outlined the essential meta-
language in which the legal discourse can be discussed; I
shall now proceed to specify the conditions under which a

legal system is incomplete.
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2. 1iii). INCOMPLETENESS.

A system of norms is said to have gaps at
the points at which it is incomplete.Legal gaps will_occu;
if there is a breakdown in the system at any of the four
stages of generating legal propositions menfionpd earlier.
That is,there will be gaps if .

a) a subject whose actions are fo be brought under the
consideration of law,or-an aétioﬁ to which tﬁe law is to
apply does not as yet populate the legal ontology;that is,
there is no primary legal proposition relating the legal-
subjegt and the legal-object;

b) the rules of classification are unable to bring the legal
object under a generél action-type; that is,classification
is unable to yield a theoretical term applicable to the case;

c) the theoretical terms genergted by the application of the
rules of classification cannet be individuated;for example,

- when it is not cleér.whether_the case under consideration is
one ot criminal offgnce.tort or political treason;'or.

d) the individuated proposition is not cofrélated to some
resultant states of affairs ; that is, there is no punishment,

fine,rights, duties or priviliges correlated to 1it.
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3). CONSISTENCY. -

In discussing the eight ways one caﬁi?bn
fail to make law,Fuller mentions non-contradictoriness af
norms as an essential requirement of legal éystems (his
fifth condition).lhThe consistency of a system is a syste-
mic reguirement of all deductive systems,it does not apply
to law uniguely.This requirement,hence,does not tell us
something specific:about law.However,since legal discourse is
a system of deductively correlated propositions ,it becomes
important to know the sense in which this system needs to be
consistent.

Since legal discourse is a system of
deductively correlated propositions,its basic aﬁd derivative
propositions must be consistent with each ofher,so that there
is an over all consistency in.the systém.In such a system
both p and not-p would not be true for any q,octherwise oﬁe
would derive any q from it.Legal propositions are character-
istically applied in‘the settlement of disputes so that every
sub-set of the basic propositions must consist only'of pro-
positions which can be applied together.Evidently,this requires
more than formal consistency.It involves the notion that
such an application be possible in a. way that the joint use
of the members of the sub-set does not frustrate the inten-
tions of any of the component units.If this condition were

to be violated for some members,those members can be rejected

or replaced under certain conditions.In such a case,such

LR
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A

members were;évidently, wrongly acceptgd as members.The real
members of the system are some related propositions,specified
in part by the conditions for rejectioﬁ of the incompatible
members,and partly by the end-that is intended  to be achi-
eved by the introduction of the new members.The possibility-
of removing the inconsistencies in this way requires a know-
ledge of the systematic. juristic aims.A_mere knowledge about
the ways the incomﬁatibilities formally arise is not enough
for being able to replace the inconsistent propositiong by

consistent ones. “

Although the possibility of making law into

a consistent system requires a knowledge of its systematic
ehds,certain inconsistencies can be discovered in actual
practice when one finds that the applicaﬁion of the existing
laws allows for actions which defeat the purpose of law,
i.e, the purpose of bringing about justice.The conditions
under which particular inconsistencies arise in legal disco-
urse can be specified as follows -

i) if the first order primary proposition descrlbes a case

in two different ways;

ii) if the second order rules of classification are applied
in different ways to yield different theoretical'termsj
for very similar cases;

;;i) if the rules of individuation are applied to yield

incompatible individuations of the theoretical terms;

v) if the rules of correlation correlate the individuated
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cases with different consequences; _
v) if-there is a difference of opinion about what constitutes
the second order legal propositions.

The last condition is evidently the
most difficalt to resolve.It leads to,what are now rightly
called, 'hard cases'.In hard cases the problem may concern the
rules of classification,whether,for example,to classify a
- particular case as one of mercy killing or one of murder.Or,
it may concern the rules of iﬂﬁividuation.whether,for example,
to make ¥ case one of treason or one of ‘civil disob iience.
Lastly, the problem may concern the rules of correlgzjon.for
example,whether or not one must punish a case of attempted
" suicide. '

It will be noticed that the conditions
for inconsistencies in legal discourse are closeiy related
to the conditions for incompleteness.This is natural because
inconsistencles lead to incompleteness.In;onsistent proposi-
tions have to be deleted,which leaves gaps in the system of
norms and creates the conditiﬁns for incompleteness.What is
important to note;however,is that each type of iﬁconsistency
must be dealt with in a different manner.There cannot be one
general formﬁla of deontic relations which expresses the
conditions for all inconsistencies.

Once we understand that law has to be
not only formally consistent but also consistent in application

and that the latter requires a knowledge of the basic moral
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ends of law,it becomes possible to note the errors of some
theories which attempt to characterize legal consistency in
purely formal terms. . ‘ .

The copsistency of a system which con-
tains first order declarafive"proéositioné is decided by assi-
gning truth values to the propositions and then looking for
identity in their truth functions.The sucess of such a method
in logic has led some thinkers to bFlieve that any system is
formalizable in an ordinary extensional logic of a suitable .
order.Ulrich Klug,for example,has §ttempted to apply a first
order calculus and theory of classes %o legal arguments trans-
lated into the formulae of symbolic logic.lSAs we havérseen,
the grammar of legal propositions make it evident that they
are complex normative propositions whose modalifies are unlike
those of Brdinéry declgrative propositions.Consequently, first
order calculi are unable to reflect the complexity of legal
disco;rse.The failure of such first order calculi has recently
led many theorists tovlook in other directions;

J.L.Austin's and Wittgensteih's emphasis
on the non—deciarative aspects of human language seems to-have
led various thinkers to study the deontic relations that obtain
between the propositions in these aspects.The deontic logics of
Yon Wright,Alf Roég,Anderson and others,l6haye not only been
related to modal 1ogic‘in generaljj,some thinkérg.such as
Stig Kanger, even assert that deontic logic can provide a solid

18
foundation for ethics. Tammelo and Ingmar Porn , on the
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. 19
other hand, have attempted to apply deontic logic to law.

If,as I have shown, the basic principles of deontic logics
are themselves normative propositions and if'the notions of
legal completeness and con31stency have not only formal but
also moral connotatlons then all the above types of attempts
to capture the notion of legal consistency and completeness
in purely formal terms are eventuglly based on some deep
misunderstandings about not only law but.also deontic logic.
I am not opposed to deontic logics.Howo§er.
it is one thing to construct abstract moral systems in logical
terms and another to believe that they apply to the legal sys-
tem .Zven a simple basic axiom of modal and deontic logic ,
such as,‘'whatever is'necessary.is possible’, cannot be assumed
to be true when applied to law.For it is quite possib;o that
the achievement of many ends which are legally or mofally
necessary are not p0331ble rlven a certain social structure
or situation.Some may even argue that the achievement of
certain legal ends is never possible given the human nature.
Having noted what is true of law as a system

and having also noted that these systemic requirements are

. grounded in the moral purposes of law, I will now proceed to

examine what is true of law as a ﬁormative system.Not just any
normative s&stem ¢can be a jﬁristio system,hence before we can
disfinguisgxthe juristic aspects of a legal system,it will be
necessary to understand the nature of normative systems in

general and as it relates to law,
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Review and Conclusions = I.
Ic 'S _OF IEG OPOSITIONS.
1) « % The foundational axiomatic proposi-

tions of law must be of the kind which make the ends of law
possible.Not ény arbitrary proposition can be asserted to

be a Dbasic proposition of law, just as no 'any arbitrary
set of'axiomé can be asserted to be the baghc propositions

of arithmetic.

- 2) _ Law attempts to be complete not™
ontly in a formal Qay but also in a moral way, hencg_ngt’just
any deontic{or other)formal system can be assumed to-bé=
formalizing legal propositions.TheJ! logics formalize and

assert the moral views of the authors.

3) Law attempts to be consistent not
only formally.but algo in application.Moral consistency ,
which is involved in apﬁlication,requires that the formal

“consistency of legal propositions must be in accordance

with the moral requirements.
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I. LAW AS A -uvogmnvz SYSTEM.

A legal system is a normative system,
but not all normative systems are legal sysﬁems.The notion
of a normative system 'is thus a b#sic and mof; geﬁeral notion.
Games, sporting events,élubs,universities,trade unions, the
police and the army are other different types of normative
systems.The idea of a legal system is,thus,not the idga of a
normative system;the two need to be distinguishep.However.

: J
since the legal system is one type of normative/system,attri-

butes applicaﬁle to normative systeﬁs in}iﬁzgpaluwill also
~ apply to legal systems.legal discourse wi 1,therefore,exhibit

all necessary aspects of normative systems.Consequentiy,if

one identifies the .necessary conditions of normative systems
in the legal discourse,it doé not follow that one has identi-
fied lega syétem.Mﬁch more needs to be said to separate
‘the.ngtion of a legal system from the notion of normative
systemk. | g

| ' Elementary as the aba;e'points may
seem, many legal theorists,including Hart,Kelsen and Fuller,
seem,ig'soﬁe veéy basic ways,to have made the mistake of
assuming that they have said something specific about law,
when what they have said is true of normative systems in
generai.In fact,a central shortcoming of many recent legal
theories seems to be their inability to distinguish the pro-

perties of legal systems from those of normative systems.

Even theorists,such ag Alchg%az\and Bulygin,who have

59~
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-
approached the notion of aﬁlegal system specifically through -
an analysis of the notion of a normative system,seem to make
no distinctions between qualitatively different types of norm-
ative systems. They-too seem to assume that théy are speakihg
specifically éboﬁt the notion of law.whén this .-hardly seems
to be the'i'-case.1 |

In this second  part of the work I intend
to discuss the characterstics belonging to law as a normative
system, 50 that one may not confuse these.charactersfics with
the idea of a juristic sys%em.The discussion will also attempt .
to show how some significant assertions_made by Hart,Kelsen
and Fuller,which they took to be assertions about law,are, in
fact,assertions about normative systems in general.

To discuss the normative requirements
" of law,it is,first of all necessary to distinguish between
norms and n;n-norms.That-is,it is necessary to be clear about )
the notion of a norm.I shall only make the rglevant ?relimi-
nary distinctions here.They will be elaboratéd upon ,in Part-

IT1T,while discussing the epistemological status of norms.

II. NORMATIVE DISCOURSE AND FACTUAL DISCOURSE.

What makes a norm different from other
types of prop&sitions 2 Linguists have often made a distinec-
tion between normative discourse and descriptive discourse.
Suéh.a distinction makes unwarranted philosophical assump-

tions.The fact that a proposition is normative does not

(;",
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exclude it from being descriptive.Propositions such as 'a
cricket pitch is 22 yards long', or 'in democracy the govern—lh
ment is representative®', 'are both descriptive and normative.
They describe the game of cricket or the praﬁticelof aemocr-
acy for thosg who wiéh to learn about them,but thej are norm-
afive for those who wish to participate in them.The character-
ization of a proposition “depends upon the perspective from
which it is perceived.Its normativity cannot be decided by
merely looking at its gfamma:ical form.
Some thinkers seem to believe that if the
grammatical form does not reveal the normative character of
a propositionsits logical form must; especially if a deontic
operator ('ought','must'.'may','permitted'.‘prohibited',étc)
is present in the proposition.Such a belief again seems to be
held without a justification.Although it is possible that
a deontic operator may occur in a norm,it is not necessary.
In the examples méntioned earlier the sentences do not have
deontic operators.They caq,nonétheless,be taken te be norma-
tive.Propositions of Criminal law too,as we saw in Part-I,
are purely descriptive proP?sitions;still.they éan\QFrtaihly
be taken_to be normative. |
Whéther or not a prop;sition is normative
can,énly be decided by consi&éring the purpose fog’which it
has been proposéd and the context in which it functions.Propo-
sitions are norms only with regard to a person's actions and

in relation to his situation.For a person participating in a
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system,a.proposition may .be normative;the same proposition
could be-descriptive for another person not belonging to

the system.This evidently suggests a referential and context-
ual theory of norms.As against the Structuralists,l take a
functionalist theory of norms to be asserting the truth.A
functionalist theory. of the type suggested above,whiéh, in

Carnap's terms,adopts a material mode of speech instead of a

formal one.2 is indeed faced with many difficulties.But these

difficulties seem to me to be far weaker than what any other
theory ﬁould face.Il ghall aitempt to justify my contentions
and'discuss the difficulties in Part-iII of this work,where
I discuss the nature of legal propositions and the semaptics
invoived in it.Here it will be important to sharpen the
diétinctions_between norms and non-norms . |

In accordance with the mentioned charac-
terstics of norms, a norm can be defined as any proposition
whose purpose is to guide the actions of conscious beings so
Zs to create the possibility‘of mutually intelligible beha-
viour amengst the participants,whether there are two pafti-
cipants or many.When conscious.beings do act in accordance
with the norms then the possibility is actualized.Such an
actualized possibility I wish to call a feat, in the original
sense of the word,in ﬁhich it meéns any deed, not a 'special one.

Feats are to be‘contrasteé with facts.Il

intend to use the term fact in the ordianry sense that is in

current use.In this sense the use of the term is restricted
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to refer to cases whose existence is not dependent upon the
activities-of human beings.uNormative propositions-then;con-
cern feats,and factual propositions concern facts.The contrast
is,hence,strictly between normative discourse and factuai;
dis;ourse, and not between normative diseeurse and descrip—
tive or prescriptive diséourse. —

A set o{-deductively correlated propo-
sitions can be a normative system only if its purpose is to
d;scribe huﬁan conduct in such a way that it creates the pos-
sibility for various mutuaily related feats.Feats belong to
the soc¢ial realm,hence normative discourse concerns the social
realm.

Since normative discourse is involved
in creating and sustaining a normative system,by analogy
one.may deduce that factual discourse is involved iﬁ’creating
and sustaining a factual system.I will not attempt to explore
or justifylsuch a thesis (or its negatioﬁ) in this work.
Whether or not one accepts an agency behind the factual éys—
tem,for the purposes of this enterprise it is sufficient if
the differences between those states of affairs which are
brought aboﬁt by the acts of human beings and those brought
about otherwise, are maintainéd. .

Having made the preliminary distinctions
between normative discourse and factual discourse and the
types of systems.to which these discourses actually applj,_'

I will now proceed to specify the Dbasic conditioné which
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need to be satisfled if a possible normative system is to
be actualized.The propositions expressing the requirements

belong to the normative discourse,

III. THE.REQUIREMENTS OF A NORMATIVE SYSTEM.
- There are at least five different but rela-
ted requirements which need to be satisfied for a system to
be a normative system.These are, material requirements,which
include both physical and psychologic;l re&uirements;heuristic
'fequirements,which tell one how the elements of the system are
to be organized;hermeneutical reguirements; teleological requi-
rements; and finally, epistémological éeguirements,which incle
ude both a theory of propositions and a semantical theory.In
what follows, I shall specify and discuss each of these requi-
rements. The last requirement is évidently the most complex one.,
It is also the most important requirement,for it not only
bears upon the explication of the other requirements mentioned
above but alsc on some fundamental aspects of the nature of law.
I shall hence devote a complete part to an analysis of the
epistemological requirements of law.
1. MATERIAL REQUIREMENTS.

2) Physical Requirements.

i) The norms should take into account fhe physical capacities
of the persons to whom the norms are to apply.
ii) The norms sﬁould take into account the relevant aspects of
the appropriate factual system, V

iii) The norms should take into account the average or the
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normal intelligence of the peison to whom they are to apply.
Fuller mentions the above material

conditions amongst his eight conditions which must be met if
one is not to fail in making law (his sixth and seventh condi-
tions).5 He seems to assume that something specific about law
has been sald.These material requirements apply to all norma-
tive systemg,whether it be a game of chess or the army;they

do not characterize the conditions fof law—ﬁaking in barti-

cular.

b) Psychological Requirements.

EH The norms should be as clear and dis-
tinct as possible so that they are -understood by-all.Norms

can only galde conduct if they are intelligible.

| Fuller's fourth condition for law-making

éomes in here.6 The intelligibility of norms is necessary for
all normative systems.Although this condition applies to law

it does not characterize it sPecifiEally._

ii) _ The norms should be known to the people
who are to mould.their conduct in accordance with them.

In simple normative systems,such.as .
games, this condition is easier to understand,but in complex
normative gystems,such as the law, the significance of this
requirement is not clearly understood.Fuller rightly insists
that a legal system must publicize all its laws (his second\x
" condition)’.However,the necessity to make thé;ngrms public is,

onEé'égain.true of many normative systems.The grammar of a
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natural 1anguage.the rules of an educational system, the norms -
of games,are some examples of normative systems whose norms
must be publicized.This requirement too,does net tell us any-
thing specific about law.Fuller's requirements, thus,concern
normative systems in general, they do.not characterize law.

2. HEURISTIC REQUIREMENTS.

The facts and their inter-relationships
have to:be discovered.Such discoveries may lead tq a knowledge
sbout why the facts are related as they are.in a factual system.
In contrast to this,in a normative system,the'ordesiof the'acq-
uisition of knowledge is totally reversed.First of all,one has
to have some knewledge of why the system exists,that is,about
its intended aims.Following this,one has to know the means by
which the aims are to be achieved; and finally, the details
about what constitutes achieving the aims.One cannot create a
game without first specifying the aims of the game.Similarly,
one cannot form an association without first telling the peo-
ple what the association intends to achieve.The specification
of purpose Is conceptually erior in any account of a normative
system; but as concerns a faetual system, the knowledge about
it purpose may (er.may not) come as a consequence of an ingquiry.
Phus, in a normative system,the 'why' question takes a concept-
ual priorify over the 'how' question,which in turn precedes
the 'what'-question.Iﬁ actual practice:tgwever, the answers

to all the three types of guestions must proceed simultaneously.

/
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Nérmative systems are systems of

- feats created ab intio by human beings. The ©possibility
of creating and sustaining such a normati;e system seems to
certainly require.at least nine different types of necessary
heuriséic principles.Heuristic principles are those pr;nc;
iples which organize and order the material content or the
body of the system in particular ways, they do not in them-
selves specify what this content is or must be.The heuristic
requ;remehts are specified in the normative discourse ;

they must be followed if the possibility théﬁ‘thﬁy'describe

-

is to be actualized..

The specification and actualization
of all the nine basic types of heuristic principles wouid be
necesaary for a complex system such as the legal system. For |

simpler systems,which involve few human beings for simple
Vpurposes,all these nine-types of heuristic principles need
not be explicitly'speqified, they can be assumed.to be known.
The number of heuristic principles which can be assumed ?o

be known and the number of them that need to be made explicit
would depend upon the complexity of the system.

The normative discourse must contain
the following basic types of heuristic principles concerning
the normative system. |

i) Principles which specify the systematic aims of the

' system.
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1i) Principles which order the prioritiés of the aims.

111) Principles which delimit the procedures by which

" the aims are to be achieved.’ L

iv) Principles specifying'the wa&s in which the system
may beé changed if the aims are not being ach;eved.

v) Principles specifying which persons ,deeds and )
entities are to become members of the systenm, and
which are to be excluded. ‘ '

vi) Principles specifying the propositions which are
to count as belonging to the system.

vii) Principles specifying the conditions under which
persons,-deeds, entities and propositions may
continue to be .members of the sy§tem.

viii) Principles specifying the conditions under which
pérsons,deeds,entities and propositions cease to
‘be.mambe£s of the system,

dx) Principles specifying what relétionship the system
h§s to one who (or which) ceases to be a member of
the system; that is, what may be done and what‘may
not be done to 6me (if anything at all) when he(or
it ) ceases to be a member of the.system. -

The above principles are,togiéally ot
all of the same type. They may be distinguished as follows:_

1) and ii) concern questions aboﬁt the teleological ends of

the system; 111) and iv) concern,the issue of change and

development and the methods that the teleological principles:

r
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of the sysfem permit ; v) concerns the quesfion of class
membership; vi) concerns the issue of validity and truth of
the normative proposigions; vii) concerns the question of
class identity; viii) and ix) concern the topic of class
non-membership and its felatiOn to the basic systématic aims
of the system. l
' I shall discuss the conceptuzal peculiarity
of each type of heuristic principle at the rel%?ant points
in the work.ﬁere,on;y a few remarks about the iast heuristic
principlé'need- to be made,since this principle is not usually
mentioned in legal theories. |
The question about the different ways- a per-
son ceases to be almeQEE?.of‘a legal system and what may be
done to such a person,ié‘compiexpand hence requires a detailed
analysis.It will be discussed.af length later while. examining
the issue about amending persons and groups (in Part-IV ,Sec-
ﬁion IIT).Here it will suffice to convey the point through
some simple examples. ’ _
When_some people cease toﬁﬁé‘members of
the Mafia,the CIA or the KGB ,these normative systems have
to decide what to do with such former members:Many times the
decision may be simply to kill them.This certainly seems to. be
true for the Mafia . Por the former members of the CIA or the

KGB it may entail a cmrtailed and secluded life. What will be

donie to a former member deépends on the nature of the normative
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system in question.

) ' The specification of the above nine‘types-
'of’550positions result§ in the basikc propositions of a norm-
ative system.It is important ta note that to be able to achie-
ve the normative ends,the particular instances of the above
principles must not be conflicting.The principle of class
membership,fér example,eannof'say‘that 'only people of type
X can become a member of the legal system',while the teleo-
logical principle says that 'all will be treated equally
before the law'.Or ,to'taﬁe another example,it cannot be the
case that the sixth principle says 'propositions.X count as
the rules of recognition in'accordance with which the norms
of the system are selected',when these norms turn ouffgg
make the achievement of the aims of the system (specified by
the first principle) i?gpssible. |

////’//éghce normative systems require not only
fiést-order propositions but also higher order propositions
~as listed above, it follows that all normative systems have
a hierarchy of norms.In pointing out that in‘the‘legal systen
there is a hierarchy of norms ,one has not as yet said any-
thing uniqué about laQ which will distinguish it from other
norma%ive systems. More needs to be said about the hiera¥chy
to specify the distinctness of law as a normative system.

A cepntral theme in Kelsen's legal theory is that law is a
hierarchy of norms. His arguments séem to clearly imply that

in pointing, this out,he has said something special about law.a
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Pashukanis,I think, has rightly suggested that,if a
hierarchy of norms was a central feature of law ,then the
military may as well be described as a legal system, for
in no other system i1s the hierarchy of norms more clearly
'definéd.gIn Hart's legal theory too,th€ notion that law
.is a union of primary and secondary rules plays a central
role.Although Hart argues that ,in chéracterizing law ,one
.must .also take inEo account the minimum ~ content of
Naetural law claims, he nonetheless often seems to suggest -
that something unique is being said about law in desc;ibiﬁgz
it as =a ﬁnion of primary and s?COndary rules.10 &here are
arguﬁents which seem to assert that,in charaterizing law
@s a union of primary and secondary rules,both the necessary
and the sufficient conditions have been provided.llEven ir
one.were to accept that such an assertion is not intended;it
is not made evident at any pofnt in Hart's work that, in
ta}king about primary and secondary rules,normativity is
being discussed and not law.Being a union of .primary and
secondary rules,or any| hierarchy 6f rules for that matter,
is a property of m ormative systems . .
— : Rolf Saftofius,amongst others, has
noted that there are many systems besides law which are a
unioﬁ of primary and.éqcondary rulés.He mentions games.l'2
['Fﬁller too has remarked that ggdversities,trade uniong,etc.

aré also unions of such rules. Sartorius' and Fuller's

" -
observations.seem to me to be fundamentally correct, but still

-~
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very narrow.They need to be generalized for all normative
systems.The pgiﬁt about th;\aﬁvelopment of primary and second-
ary rules in ;fher systems besides law can becohe more expli-
cit by considering different types of systems.Games and vari-
ous athletic events have been evolving primary rules about
_how they are to be actually performed,and secondary rules
about who is to validate or make the primary rules.The Inter-
national Hoikey Fedemration apd the Olympics Committee,for
example, are bodies which are formed on the basis of the
secondary rules of recognition and which pfovide and validate
the primary rules.However,to illustrate thig point one does
not have to think only about those normative systems- which
involve playing games. Educational systems, such as uni%ersir”
ties and schools seil primary rules which are then validated
and regulated by the secondary rules set by tﬁe educatiohal
boafds. Even in cases where the matter is one of mere conven-
ieq;e.there has been a necessity to develop good sgcondary
rules which give precise power to a group of people to vali-
date and change primary rules in the field.For example, for
the language of chemistry the Internafional Union for Pure
anﬁ Applied Chgmistry is recognized by the secondary norms <o
be validating the primary norms 6f the language of chemistry.
‘The primary rules in various other fields such as, aviation,
computer languages,navigation,radio communication,weights

and measures,to mention only a few , have been provided by
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changes and developments in the secondary rules wpich are
iPcepted by all those involved in the relevant fields of
expertise. These changes have been brought about so as to
facilitate activities and make things more easily accessible
and comprehensible.

_ It‘may seem that Fuller presents an
~alternative to Hart's view when he contends "trade unions
and universities to be imperfectly achieved systems of lawﬁ,
which may "often cut more deepiy into the life of a man
than any court judgement ever likely to be rendered againstr
him". "But.sucﬁ ihfirmities",éccording to Fuller, "are to,pe
expected from all systems of law,big and small". 1L!"I‘his
contention does not really’ provide an alternative to Hart's
view, In fact,on a cioser.examination.if is not even as
_different from Hart's view as it 1is assumedﬁfo be.In
deciding to characterize.social organizations which are’
constituted by a hierarchy of norms as 'legal', Fuller, like
Hért-equates the formal property of normative systems with
that of legal ;ysxems_.The difference lies only in the_fact
that ,whereas ﬁért~wants to call only one épecific social
oréanféatidn a legal system on the basis of a normative
property alone, Fuller finds many organizations to be *legal’,
albeit to different degreeS.Hait and FPuller are thus in’

agreement about a part of‘the conmnotation of the concept of

1law! - namely that it connotes organizetions having primary

and secondary'rules. W hat they differ about is the denotation
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of the concept.From what I have argued before,it follows that’

‘Both of these contentions are erroneous.Puller's mistake per-:

-y

haps arises due to his examples,They consist of only one kind
of human actions , the kind which involve sone transéc-
tion and ﬁérgainiﬁg and,hence, in which some adjudication is
possible.What he overlooks is that adjudicatioﬁ is only acci-
dental in such normative systems.The essential normative end
of a~~university is to educate not adjudicate.§imilarly.the
the main function of a trade union is to protect thé interest
of its members,not to punish people.In legal systems adjudi-
cation and punishmeft are essential ends, not accidental ones.
‘Adjudication may even occur within a family,where the father
acts as a judge,or hegotiates between two children like a
lawyer.A family d?es‘not thereby become a legal system,although
the acts done by fhe_father in‘that particular instance are
legal.For a'syétem to be a legal System.the performance oj
such acts must be essentiai to its nature.law negotiates ;nd
adjudicates all the time.Other institutions,such as the familj,

£

‘the university and the church, have dfffgrent essghtial func-
‘tions.We adjudicate,negotiate and evaluate in various situa-
tions.Although all such acts are.legal acts,by themselves
fhey do not as yet form a légal system.The notidn of a systenm,
as we have seen.fequires many more conditions to be fulfiled.

Families,universities and trade unionsyhence, are not "legal Y - ‘

systems small and big".They do noi become legal systems because
A :
Ay : -
-+ . \ 5

o
»
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legal acts such as adjudication and negotiation sometimes
occur in them.They are différent systems based on different
requirements of society.To assumé that the family or the
gq&zgrsity is a small legal system because there are some
legal aspects to it,is like assuming that a legal system is
a recreational or an educational system since there are
dramatic and educational aspects to it.Milner S.Ball,for
example,has.emphasized the theatrical aspects of the court
room proceedinggf%he theatrical elements that Ball ascribes
to law cannot be denied,However,whether one can understand
any eséential aspect of law on the basis of these elements
seems dublous . Fof.firstly,the%theatrical elements are
present in many cereﬁonial activities.includihg most commu-
nal reiigious activities.Seéondly,this analogy misses the
main difference between a real theatre éhd the theatrical -
aspect of the couft room proceedings.The decisions made in
a drama fﬁnﬁtion‘very differently in the actual world
than those made in a court room. '

Legal codes and proceedings aiso have
an educational effect on those involved with them‘}n any way.
One .learns about justice,morality and the social pébblems.
But,from this it would not be right to conclude that the court
roomshare‘unive;sities. ' S A’f

If institutions are to be distingui{fx‘/#
shed from each other,one must characterize them in tgrmé‘ 

of their essential functions and elements.
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We -find, thus, that in différent ways
Hart,Kelsen and Fuller have made some similar érrors in
ascribing to law properties which actually:belong to the
notion of a normative system. Summer critic%zes Puller's
account on the groﬁnds that a proliferation'of leggl systens
fails to distinguish other organizations from what the juri—. '
sts call law.léAs I have shown,he is right in this critician;
butthen the gquestion still remains : what is it that is.daff-
erent ffom other organizations and which the Jjurists call =
law ? Since the property of having a hierarchy of norms is
common to many normative systems,only a unique hierarchy can
characterize law.This hierarchy must be specified.Similarly,
only a particulér union of primary and secondary rules éan
-belong to law.ThisAunion-must be justified.We shall subse-
quently see what such a unique hierarchy énd union of norms
can be.At this stage it is important to discuss another

_requirement which applies to law because it is a normative

system. .
.

3. 'HERMENEUTICAL REQUIREMENTS.

~ The hermeneutical iequi}emgnts of a
normative system distiﬁéu&3P a closed system from an open
one.A closed system can be interpreted only in a finite num-
ber .of wayg,whereas_an open system allows any nﬁmber of inter-
pretations.Such possibléfznterpretétions.Whether finite or.
infinité are not arb;f ary or mutually incons%stent They are

related in ways that allow-the achievement of the systematic
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ends of the system as defined by the heuristic principles.
The 'openness’of an open system hence, is in a fixed direc-
tioh » Any number of propositions can be generatéd in that
direction. The 1limits and -the boundaries of the direction
in which the propositionsmcan be generated are defined by
the heuristic propositions’ taken together. A good ﬁay to

make the idea of aﬁ open norma;ive system comprehensible'
is to consider the working of modal music, especially the
notion of réga in  Indian scholastic music.Each raga is
a particular;open normative ‘'system in ;usic ,Whose norms

of internal structure and‘norms of rendering or develop-

B .

ment are decided beforehand,A&fégg_can’be\szgfred in any

number of ways by different human beings, but it always
17 .
Yilelds the same type of melody. Legal and other open

normative §ystems are open in exactly the same sense in -
which a raga is open.
| Analysing the notion of'opennéss in
terms of the rules of interpretation which base themselves on
the basic principles'thét generate first order propositions
seems to me to be more promising than attempting to formu;
late it in terms of some arbitrary deontic fprmulaefﬁiwever,
any such Chomskyian attempt is faced with one serious .
.probf%m, the problem of explaining counter-examples, i.e,any
proposition which:apparently seems to belong Fo the system
" but which has not been generated bx the Basic principles of

19 _ E-: .- . . -
the system.In such (gases,the basic generative principles



78.

: séém to yield both p and not-p. The .consideration of.m;dal
music makes it explicit that given the internal constraints
of the system, the system cannot yield any arbitrary or
contradictory propositions; in this case, it cannot yield
any melodic phrase or a combination of notes that does not -
belong to the raga. Every inconsistent proposition
is introduced only as an error and will not be compatiblé
with the rest of the systeh.Similarly.all those proﬁositions
which are only apparent members of the'leéal drécourse could
not ‘have been generated by the basic principles of the system;
ail‘such propositions will be inconsistent with the basic
heuristic princiﬁies of law. |
. When can a normdtive system be ﬁlosed .

and when must it remain open 7?7 Is there a2 criterion that can
guide us in this matter when normative systems ére being
created ? There indeed is one and it does not seem difficult
to discover.This criterion follows from the very idea of a
norm. A norm describes the,possibi}ity of a feat and in
normative systems such béssibilities are actualized.This
pfovides two poséible'conditions‘under which one can create
a-closed normative system:

(é) if the pérms can describe the feats exactly; and

(b) if the possibilities can be actualized in only a

finité number of given ways.

If these conditions are not met the@-'Sne muét créaté'énd

sustain an open normative system.The actualized possibilities

t
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proposed by the nofms populate the normative sggfeﬁs énd
determine its ontology.The above requirement’ amounts to
the condition that if the exact bntology of the normative
system cannot be predetermined one must create and sustain
an open normative system.Fbr law, as we have seen while
discuésing the issue of incompleteness, a predetermination’
of the ontology is not possible. -
. We create various games in which the
norms describe the feats exactly and thus predetermine the
ontology of the system.For example, in the game of Qriéket,
we predetermine who 1is supposed to do what and what actions
are possible.Tﬂe theoretical terms in the norms,such as ‘out’
and 'détch',can be given a specific interpretation in every .
match of cricket.As against such?a closed system,the norms of
an open system can at best describe only possible classes of
feats,such as ‘murder','theft',and not particular ones.The’
theoretical terms in such norms have the property of what:
Friedrich Waismann calls'prositat (openness),zothat is, their
meaningg are open to  change , but on this account they are
not vague.Due to such theoretical terﬁs eaéh legzal norm 1is a
general norm which has to be interp;eted for application in
each case.For the possibility of sﬁéh'interpretations the
normative é}stem must include its heremeneutical principles
in the normative discourse.These principles must eiplicitly

mention the normative ends in accordance with which the inter-

pretations are to be done.The following principle  from the
q * N ) .

-

2

"
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In e.. tional Convention on Civil and Political Rights

21 A
il trates the point ;

Article 5.
Nothlng in the present Covenant may be 1nterpreted
as 1mp1y1ng for any State,group or person any right
to engage in any activity or perform any act aimed
at destruction of any of the rights and freedoms
recognized herein or at their limitation to a great-
er extent than is Provided for in the presen
Covenant.

As the above norm shows, the hermeneutical
principle is_;equired to operate in conjunction with other
principles of the system.However , before I discuss the
relationship that obtains between the hermeneutical prineci-
ples and other principles of the system,it will be important“’

(20 examine some related views about interpretation.A discus-
\ston of these related views will show why it is necessary to
~ emphasize the issues about interpretation mentionqugbdve.

Kelsen®s view is perhaps characterstic.of
all legal positivism.He argues : "from the point of view

. directed at positive law there is no criterion by which one v
possibility within the frame is preferable to another. There
is simply no method by which only one of the several'meanings
of a norm may gain distinction of being the onlyf'correct’
one. ...all methods of interpretation developed so far lead
only to a possible,not a ﬁecgéEary result...” %° Kelsen

calls the heremeneutical -principles of law a matter

of Ilegal . politics 23'.. and he also asserts that
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all.legal norms are general norms which need to be inter-
preted.for application in ewery cése.anow if all these-érgu;
ments are taken together,it follows that every case of adju-
dication or application of law is a case-of legal politics.
Kelsen does not ,however, explain what he means by 'legal
politics' and how thig,ié to be.distinguished from law.
If every interpretation of norms is a matter of legal politics
{in whatever sense Kelsen meant itf.it is difficult to see
how his theory is a [ﬁure' theory of 'law',it wéﬁhibe better
called a . ‘puretheory of legal politics'. . -
Kelsen is not only mistaken in asserting
that there is no criteridn gccordiné‘to which one possibility
within the frame is preferable to another,but élso in saying
that éll-interpret;tions are only possible ones and not nece-
ssary ones. As I shall show,there are specificvsriteria for
interpretation and éertain interpretatiops are not only pos-
sible but also necessary.Kelsen's error.hfre,as Qill be
evident subsequently,lies in his failure to distingﬁish law
from politics. e
: C.K:Allen discusses Montesquieu's
pgincipleg_gf statutory interpretations. He points
o;£ thaé'fﬁey deal only with the style of drgfting'statutes.zs

For an appropriate interpretation,Allen tells us, the'golden

rule’ must be kept in mind, the rule that the general purport

or the ratio legis governs the intéipretation of norms. 26

<
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This remark seems to me to be pertinent . But the basic
question is 1 what is the ratio legis on the basis of which
the. norms are to be intérpreted ? Allen concludes that the
.principles of statutory iﬁterpretations form one of the_less,
: stabie!less consistent and logically leés satisfying branches
of jurisprudénce.27 What he did not seem to notice is that,
if interpretationg have to be ﬁaged on the ratio iggig,fhen .
"evidently,until the latter is well understood the principles
of .statutory interpretations can never be clear.

Two relevaﬂt discussions which make

the import of legislation the central factor in interpreting
norms are those of C.P.Curtis and Gidon Géttlieb.zsAlthough
their analysisﬂdoes not go beypnd the = usual .emphasis
on the notion ;f the purpbse ofﬁiaw,i# will be relevant to
consider their views because their analysis raises some impor-
tant issues from another perspective. N |

Gottlieb is no doubt right in pointing -
out ;hat Hart‘%_and Kelsen's: theories are an iﬁproveﬁent
uﬁon the so called 'one word,one meaning school' of semantic
theory,for their theories allow for more than oné interpre~
tation,which is essential for applying the norms to différent
‘cases. 29 However,if,as Kelsen érgues;there is no necessary
way in. which norms must be interpreted, ér.ifhthere is

no restriction on the number of possibii?interpretation.then

-

Ay
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such an ‘improvement‘'in the sem;ntical‘theory onlyﬂprolif-
- erates possiblé interpretatiéns without giving then any ,
directions or 1imifations._

Curtis confines the meaning of legal
documents to applications to the particular. Accdbding to
him, "words are but deligations of the right to interpret
them, in the first instance by the persons addressed,in_the
second énd the ultimate.instance by the courts who determine N
whéther the person.addressed has interpreted them within h
their.authority";agAlthough such a view rightly brings the
'pefson ,to whom the propositjon must mean something,back
into the context, it leaves the basic question uﬁanswered.

For one may ;roceéd to asks on what basis does the court

determine whether the persons- involved have interpreted

the norms within their authority ? To assume that the

courts intérpreﬁ the norms according to their whims and

fancy is certainly to misunderstand the procéédings.'

Since there is an overall consistency and ‘similarity in - <r’>
‘ A : ¢

the way the various courts interpret the norms, the rule N \\\L_
\\ .

of interpretation must be objective and not a personal -
- . . .\\

decision of some judge or judges. N k\

| ' Hart'é‘notiop of the context for a N
legal n;;g or terﬁ is wider than that of Curtﬁg.ﬁis’
context is not confingd to some pefsons or courts,it covers

S ) © 31 . )
.the, whole of ;:the legal system.‘ However,Hart does not seem

. } -
- - )
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to have agyreciated what conceptual relationships obtain if‘
one considers the whole of the legal system to be the-context
for a legal norm or term. e

A normative system is structured in
accordance with the heuristic principles .0One cannot claim :
to ha#e'considered the normsti?e system as the context if
one takes into‘account only some of the heuristic principies.

'y

All of them,. .together with their €O

yaust be taken

into account to determine the fctual context. reov’er"since‘
the normative system is ‘created and sustained ory the basis
of the heuristic principles,one cannot claim t have under-

'stood what the. normative system is while failin; to urnders—

tand its basic heuristic principles. Since the context of a

riorm 1s the-context of all the heuristic principles and since”

a normative system is comprehended only in terms of all its
heuristic principles, it follows‘that no norm can be inter-
preted 1ndependent1y or in 1solation.The hermeneutical rules’

T -must be constructed in such a way’ that they take 1nto ‘account

'all the basic heuristic principles.ﬂinimally.the hermeneutical

principles must be such that they yield only those imGerpret-

i

LS

v

ations which are consistent with the requirements of all other

heuristic principles Only a necessary set of possible 1nter-

B

_pretations/can be. consistent Wlth all the heurlstic principles

<
taken together at any time.For example, only ‘a necessary set

of pOSSlble interpagfations can be con51stent With the heuris—

~

°tic pr1nc1p1es which ‘define the systematic aims of the system,

-
. d .
. T -
. L

LS
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or those rhich deTine and delimit possible ways 6f achieving
those aims;Not just any or ever&;interpretatign of a norm can:
bécomé a further membér of the system.Interpretations of a’ |
norm in a particular context will,thus,result in é correct
interprefation or a set of possible‘coffect interpretations.
These will depend upon the system in question.Closed.systems
will yield definité interﬁfetations and open systems will
yiéld some roughly équivalent interpretations.

The ngcessity of interpfeting the norm in a
particular way does not lie within the norm,it arises from
the nature of the.wpole normative system:It is réquired on
acézunt of the systematic aims and ther heuriétic ﬁrinciples
of the system;Keisen and others have not found any'necessigy

to interpret the norms iﬁ specific ways because thay have not

considered the holistic framework within whicHﬂthe heremeneu-

tical principles function. We shall,subsequently,see the
various necessary propositions of law which regulate the

hermeneutical principles.

4. TELEQLOGICAL REQUIREMENTS.

Law ié a dynamic system . Minor changes
in the law occur regularly in every case of adjudication
or legis%ation . However , it is only in the ﬁajor c@anges‘,
suchgas'in constifutiopél amendments , that we become
more,aware of the dynamic aspects of law. The notion g£

teleological development involves two- 1deas : the idea théf

2
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there are some ends towards which all dynamic normative.
systems ‘are propellked, and the equally important notion of
dynamicity itself. What is involvéd in recognizing law as

a dynamic nermative system, ?-

) Some thinkers, such as Kelsen,sgém_
to have believed that by characterizing law as a dynamic
system something specific was being‘saiﬁ about law. This
again is a fundamental error of taking a particular attr-
ibute to belong specifically to the idea of law when in
fact it_belongs £o many normative Systems.By merely point-
ing out that law is regulated in its dynamicity by somel
norms, one ﬁas not as yet distinguished law from other
similar nbrmative systems.To be able to do.so, it would be

- necessary to make at least three further distinctions: a)

what is unique about the norms which regulate the dynamic-

ity of law; b) what is the pecularity of the direétion in
which law changes; and c) what are the particular®ends

%owards which law moves which are not the concern of any

otﬁer dynamic normative system.

At th% outset one would have to begin
by distinguishing between diﬁﬁerent sorts of normative

systems which are dynamic.

&) THE DYNAMICS OF AN OPEN NOBMATIVE SYSTEM:

-Kelsen distinguishes between a static

ani/g,dynamic normative system in the following way: "A
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_.System oz-no}ms whose reason for validity and content is
deduced from a norm presuppbsed as a bag}c norm,is a static
norm system," 32He dees not , however , give-examples of any
static normative-systéms +« . Perhaps he hés logic in mind,
a system in which the propositiongfare deductively correl-
ated ,But then he does_not‘exp;icate how logic is & morm-
ative system.As against this stat;c system ,he tells és that:
"the dynamic type is chafécterized by this: fhe*presupposed
basic norm contaiﬁs nothing but the détgrmina;ion of a norm
creating fact, the authorization of a norm creating author-
ity{ or (which amounts-td the same) a rule that stipulatés
how the general énd the individual norms of the order based
on the basic norm ought to be created.” &
) . The above characterization does
é@t~distinguish the dynamicity J} %Ey from the gynamicity of
dpen normative systems. Language, for example, as all
Chomskyians can now tell us,'haé basic norms which stipul-
ate how the general and the individual norms of the lang-
uage ought to be created. In fact)Pégini, who wrote his
Astddhyayi . about two thousand years ago ', provided a very
precise grammar for thé Sanskfit language which later
became a grammar of 'presupposed bgsic norms containing
nothing but the determination of a norm creating fact'.j4

In modern English we turn to the Oxford dictionaries for

the most authoritative norms concerning words ,etc. All
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modal music élso works in a similar way. Perhaps with
sufficient insight and ihgenuity one may be able to spell
out the basic transformational and generative principles
of any open normative systen. '

| . Kelsen's account of legal dynamicity is
thus, équrficial.It_:ails to distinguish the grounds and
the nathﬁé‘afSQMe dynamips of law from those of-open norm-

o —

ative systems in general.

\

b) THE DYNAMICS OF A CYBEBEEZICAL‘NORMAIIVE SYSTEM,

.j Law is’distinguished from some open norm-
ative sysfeﬁé,such as that of modal music,by the fact that
a legal system has basic self-amending norms on account of
which it can maintain the direction of its growth.Basic
principles of amendment provide the measures by means of
whiéh the system can adapt its actions and structure 1its
features to meet the social needs. ‘
| ' One may think thét the truth that law has
basic generative norms as well as the amending princip;egh
which allow for adaptation, provides the necessary and the
- sufficient conditions for characterizing it.This,however,
is nottfhe case.The possessien‘of generative and amending
princiﬁiés charadteriz a cybernetical normative system,

and not a legal system.These aspects only tells ué-that a

W
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particular open normative system is a cybernetical system.
They do not as yet tell us why a particular cybernetical

system\is a legal system\

_ All cybernetical éystems have the

property 6f changing and developing through self-regulation
and-adaptation.in accordance with the feed-back of informa-
tion firom the envirorment and in accordance with the speci-
fic needs of the habitat.In a2 strict sense, language,like
law ,is a cybernetical system.35

| ?he dynamics of a jurisfic cybgrne]?
tical system,i.e,the legal system,have to be distinguished
from the dynamics,ofvopen'normative systems in gene;ﬁl and
cyberneticai systems in pgrticuiar.Carrying cut such a task
would involve explicating the three conditions mgntioned
earlier,condifions which specify the un}queness of legal
dynamics.Kelsen's ,Hart's and Fuller's theories seem to
be grossly inadequate when it cohes to understanding the
dynamics of law.Spelling out the teleology of law evidently
involves showing how the principles of dynamics of law are

substantively different from those of other open or cyber-

netical normative systems. This issue will be dealt with
in its appropriate place later where I discuss the substan-

tive aspects of the nature of law.



Review and Conclusions «IX

- ~ . THE REQUIREMENTS OF A LEGAL THEORY
? - .
\ ‘ The basic requirements for a legal

theory can now be precisely specified.l )

1) The theory should specify the sense in which law is a
system.In doing this it will distinguish the different.
orders of propositions which form the system.

2) The theory must épecify what makes a.system normative.
In so doing it will show how derivative normafive proposi-
tiohs can be generated from the basic nonm;tive principles.
3) For each of the nine heuristic principles the legal theory
should specify a unique content.

The rest of the requirements follow from
the specification of the basic heuristic prineiples.ln specify:
ing a unique content for each.heuristic principle ; hierarchy
of norms will be presented.The legal theory is then required to:
4) justify why only a particular hierarchy of norms belongs to .

the system;
5) account for the different methods by which the(;ystematic
aims of the legal system are_achieved; i

N .
6) specify the unique dynamics of law. V[\)

-

So -far in this work only requireménts
1 and 2 have been éxamined.A major'part of the sécqndk;equirer
ment concerning the epistemological requirements of a normative
system,remains to be discussed.On completion of this task.the

remaining four requirements for a legal theory will be examined.

-30-
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- In requirémeqt 3 above there are nine
a differeﬁt principles which need to be given unique content,
hence some fUcher explicatory remarks will be important
. here.The specification of the heuristic principle concerning
membersﬁip of propesitions in a normative system will limit
the types of rules that can be accepted as gggndnorm.or as a
.rules of recognition .Not just any arbitrary rule of recogni;\
‘tion can be accepted as being a ruie iﬁ law. Requirement &
will justify the choice of the rule of fecognition or fhe
grundnorm . The heuristic principle spéciryiﬁg th; systematic
aims will delimit the legal aims.The heuristic principles
concerning the membership of entities,persons and aétions
specify the ontology of law.The légal theory will, therefore,
specify and justify the possible legal ontology when it pro-
vides uniqué contents to these heuristic principles.Conséquen-
tly, the theory will also justify what is done to entities
" which cease,either in part or totally, to be members of the
legal system . '

Réhﬁirement 5 above allows for.a num-
ber of ways to achieve the ends specified by the héuristic
principle.it would be arbitrary to assume that such ends can

- be achieved in only one way.As argued before,it is not unrea-
sonable to believe that men are creative agents.It'is always
pgésible.therefore.that novel methods will be foend_to achieve
the desired legal ends.The legal theory must achunt for such

a plurality of posgible metheds.
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Amonést possiblg legal methods, Fuller
mentions adjudication,1egislation,mediﬁtion.ﬁanagerial direc-
tion,elections and éontractsf2 Since there is a plurality
of legal methods,he is undoubtedly right in insisting that
to describe a society as ‘pre-legal’ merely because it
practices mediation and not adjudication , is to misunder-
stand the idea of law in a serious way.3 However, the fact that
different procedures are employed to achieve the systematic ends
of law ,should not be confused with the notion that different
social institutions are attgﬁpting to achieve the saﬁe ends.
The plurality of legal methods does not mean a plurality of
legal institutions.There seems to be a serious confusion in
Fuller's theory when he claims to be a legal pluralist.He not
only mentlons different legal methods but also calls univeréi-
ties,frade unioné,etc. to be imperfect legal institutions.Such
a confusion,as noteéd before,arises in his theory due to the
fact that he overlooks the substantive differences which dis-
tinguish the function of a lggai system from that of other )
social institutions. ' ’

According .to Kenneth I.Winston,Fuller's
legal theo;z can be underatood as attempting to meet the requi-
rements as ;et down by the fictianal Justice Foster.u These
are, 'generosity',i.e,the theory must allow for legal plural-
ism; 'purposiveness',i.e,the theory must show law to promote
some definite ends; and 'normativity';i.e. the theory must

make explici%_the morality that law promotes ;thg men. -
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These requirements are too general.However.Winéton's claim
that Fuller's theory satisfies the fictional Justice Féster's
reqﬁirements.seems to be unsubétantiated,6 As we havé Seenﬁ
although Fuller talks about the morality internal to'law. he
does not succeed in specifying this morality. The aspects that
he mentlons apply to many normative systems.The morality 1nter-
nal to law still remains to be shown and Justlce Foster s

-general.but correct.requlrements still need to be satisfied.

L

As mentioned,it is the aim of this work to attempt both these
tasks. B _ |
The criticisms Qf‘Hart's.Kelsén's and
-Fuller's theoriles,presented so far, do not imply that there
are no substantlal p01nts in thelr theories.The discussion
of the substantlal peints, however,cannot be undertaken untll
~we have found a way to clearly distinguish between normative
systems'in general and the legal system in particular.The |
most basic criterion for distinguishing between different
normative systems,as I have suggested,is to be found By inves-
tigating their epistemoiogical foundations.Once the legal
system has been distinguished and identified on the basis of
its epistemological foundations,its substantive aspects can
be clearly described.Hencé,I shall proceed now to examine

the epistemological foundations of law.



PART - III

THE EPISTEMOLOGICAL BEQUIBEMENTS OF NOBMATIVE SYSTEMS
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I. THE NEED TO INVESTIGATE

THE EPISTEMOLOGICAL FOUNDATIONS OF raw

Basic prlnclples of law are amongst its
most 1mportant elements Unless the nature of such proposi
tions is clearly unders;ood.one.cannoﬁ.tell w@et@er one 1is
‘dealing with religious.pqlitical.legal.qf some other‘ﬁypes
of propositions. E ' . P ¥

An analysis of the nature of basic. Iegal
propositions will reveal their truth conditions.To know the
truth condltlon of a proposition is to know the condltlons
under which they can really apply to and be used in.a p0551-,
ble_world.The truth conditions for analytic propositions,fpr
example,are different from those for synthetic propositions.
Qur assumptions about the nature of propositions determine
the type-of activities that we carry on £pr0pos those propo-
"sitions.For examplé.if basic-legal propositions are deécrig—
tions of facts,like the law of gravity, then they must pe'dis-.
covered the way the propositions of natural sciences are.But
1f they are like mathematical propositions then the type of
a;tivity required to come to know them would be‘totally diff-
erent.Or,if such basic prop051tlons are still dlfferent say
.1like the prop051tlons involved in games, then we must come to
know them in yet another manner.Different types of %rcp051—

ticns do not only require different methods for achlrlng a

knowledge about them but also. totally different

justifications when we want to hold them as true &

-35-
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proﬁositions.Thus,factual propositions have-to be justified

through experiments,observations,etc,whereas mathematical.
s ’ :

'pr0positions are justified by deducing them from more basic

propositions.Propositions of games,on the other -hand,are
justified in still another way.

' Some natural law theorists have argued
that-basic legal propositions are about a certain aspect of
the“world_such as the human nature or the nature of reality.
The Stoics and soﬁe thinkers in the Brahmanic tradition (who
make Rita a feature of the Prakriti ) would fall into EPis-
group. Are basic legal propositions factual propositions .
according to these thinkers ? )

ﬁart,too. argues that basic legal proposi-
tions.such as the rules of recognition,are matters of fact.
The sense of 'fact' here ssggs to be differefit from the usial
sense.Perhaps Hart meéns tﬁoy are facts about human society .
and not about human nature.But in either interpretation the
basic legal pfopositions seem to become factual propositions.

Some natural law thinkers have argued that
basic legal propositions are derived purely from reason.Does
such rationalism imply .that basic legal propositigns are
énalytic propositions ? )

Legal positivism demands that we Jjustify
the basic legal proposition in one way,natural law demands

that we justify'them‘;n another way.How we come to know and

justify a proposition,as noted,depends upon the nature of the
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proposition.A fundamental issue in legal theory thus,is :

what is the epistemological status of basic legal proposi-
tions ? The epistemological inquiry into the ﬁature of basic
legal propositZons opens up én-altérnative approach to settle
the dispute between various iegal theories and consequently n
to understand the-nature of law. - /}
It is necessary to ask what is behind
the different types of justifications  that the natural law o
theory and positivism demand.What difference does it make how
we justify a proposition ? The bésisron which we assume a pro-
position to be valid or legitimate is directly related to the
;£& we think that the prop6sition néeds to be justified;For,
exaﬁple.we.accept a mathematical proposition to be valid or
legitimate on the grounds that it has bee¢h justified in a
mathematical way byrthe mathematicians.Similarly,we assume
that a scientific proposition is legitimate on the grounds
that it has been justified to be so by the scientists.Tﬁus.
it makes a crucial difference how we expect a proposition
to be justified.The types of people and the types of conditions.
which provide legitimate propositions are diffefent in each
case.The ééople Qho satisfy the conditions are taken to be the
genuine authors of the ﬁarticular types of propositions that
fhéy assert.Thus, the mathematicians are genuin; authors of the
mathematical propositions and scientists of scientific propo-

sitions.Doctors are authors of legitimate propositions about

people's health . Who are the genuine authors of legiti-

[
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mate and valid lgggl propositions ? The answer to tbis ques--

. tion,as would be evident from the foregoing'discussions, '

- clearly depends upon the type of propositions that we take
legai propoSitioné to be.If,together with Hart, we take legal
pfopositions to be matters of fact.,then tﬂé legal 'scientists'
- who have 'discovered' them in a iscientifici way must,évident-_
ly,be the genuine authors of the“factual propositipns;Only
those who have a good knowledge about facts and their inter-
relations should be telling us what legal propositions must -
be.lawyers and jurists do-mot qualify to tell us about facts,
spientiéts do.The psychologists,fbr example,know a g;eat deal 
about human nature. If basic legal propositions are facts
‘gbout human nétufe then the psychologists must be accepted‘gﬁ/’fg
the authors'of‘legitimate legal propbsitions.lf.oﬁ the other
hand,bésié legal}propositions are social facts ,in Hart's sense,
. then the sociologists and historians who know much about such
facts must be the authors of legitimate and valid legal propo-
sitions !

If basic legal propositions turn out to be
like mathematical propositions,then people who know the most |
about the definitional structures andlrelations of laws (as the
?athematicians know about mathematicdl propositions), must be
taken to be the genuine authors of legitimate and valid legal
pfopositions. ’
Or supposing,on examination,it turns out
that legal propositions are not even descriptive,that they

I8 ~
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have the form 'You must‘do X',i.e, a sentence that commands,
then the conditions under which such propositions can be
genulne commands 1s that someone should will 1t to be so.The .
real authors of legltlmate and valid legal propositions ,in
sucp a case,would be thgse who can command.All that we would
need to dd;fherefbre. is to recruit good commanders who ®ould
bring all‘fhé laws into existence.However,as we have seen in
the prev1ous section legal prop031tlons never have the form
'You must do X' hence any commanding ablllty cannot be rele-
vant to the status of being authors of legitimate and valid
legal propositions. .
| Those who are taken to be the genuine
authors of legiti@ate and valid legal propositions are said
to have the authority +to asseft_sugh propositions.The central

aim in labouring the gquestion in the manner done here is to

show that the question : what is the basis of legal guthority ?

canmmot be answered independently of the question ¢+ what is

the nature of legal propositions ? The two answers are concept-

ually related. The basis of legal authority depends upon the
nature of basic legal propositions.This is so because the

- truth conditions fq%;ﬁhat is to constitute authority to assert
certaih propoéﬂﬁon& depend upon the justification conditions
for those propositions.T@e justification conditions,in turn,
depend updn the nature of the propositions under considera-
tioh.This‘hakes it eitremely important to decide +the nature

of basic legal propositibns.
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oA The procedure of thee investigations
‘shall be as follows. The ensﬁingkdiscussion in this part of

the work is divided into four sections. I shall first discuss
the theory about-typeé'of propositions,clearly specifying the
type that basic legal propositions can be and the types that

they cannot be.The results of this discussion will be aﬁﬁlied

~

. —
to some actual legal propositions in the second section,so as

f to substantiate and explicate the conclusions reached.In the
thi:g section I shall examine the type of entity that a legal
entity is. Such an analysis is required because,to specify
the nature of legal propositions,it is necessary to know the
relationship that obtains between the legal-subjeét and the
legal-object in a legal proposition.The fourth section will
be devoted to the final conclusions about the nature of basic
legal propositions and its relationship to the basis of legal™—
authority. -
7 A few words about the expected short-
comings will not be out-of place hefe.Questiohs about proposi-
tional theory a?d theory of types raise enormous issues.Comp-
lex as these issues are,if any light is to be thrown on the
nature of basic legal proﬁositions,indulging and taking sides
in these complexAissues cannot be avoided. The best that can
be done here is to show the kind of propositional theory and
the theory of types that is appropriaté for legal discourse.

In other wbrds, the work here is limited to explicating the

relationships that hold between the idea of law and the
N . .
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foundational issues concerning. the nature of propositions
and entities .  However , a discussion of epistemology in

-

the concrete context of law raises many important questions
for epistemology.in general , questions whose signifi;éhée
become explicit only when thrown into relief by a discussion -
of legal 5§;course. These important issues in epistemology,
since they are not directly relevant for the purport of

this work,:are only outlined in this enterprise,they are

not discecussed in any detail. -



II. PROPOSITIONAL FORM AND PROPOSITIONAL JUSTIFICATION.

Social ofggnizations assume or
stipulate'some propositions as their basig working princi-
Ples.These foundational propositions are defined in speci-
fic ways by the people involved.Such definitional proposi-
tions are,in an important sense,analytic.By défining a parti-
cula; way of doing things ene méy create and sustain a
bbnvention.Are the rules of recognition and other basic legal
propositions dgfinitioﬂal in this sense ? I shall argue that
they are not.Basic legal propositions c¢annot be defined in
an arbitrary manner,Propositioﬂs which are not mere defini-
tions can,in a significant sense, be synthetic.

There are four basic questions thgt _'
one must ask about basic legal propositions.Are such proposi-
tions analytic or synthetic ? Are they a priori or a posteri-
ori ? Are they necessary or contingent ? Lgstly,the most
.a-significant question 1 are  the categories mentioned here
sufficient and .appropriate for characterizing basic legal
propositions ?

Insofar as legal propositions are

?b ositio ',I shall argue that the above categories are in-
deed appropriate for characterizing them.But insofar as such
propositions are legal propositions,these categories are

not sufficient to make some-//nc1al points about them.Further

distinctions are requlred to single out the pecularlty of the

~-102-
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basic iegal propositioﬁslin particular and normative propo-

sitions iﬂ\ggﬁéf;l. :
: I shall argue that a certain type of ana-

lytic propositions are at the baée of conventions.Thése are-
distinct from the type of synthetic propositions which are
at the base of legal systems.These diffgrent types of propo-
~ sitions are justified in totally different wayslBoth types
of propositions,however,are necessary;but the sense in which
they are necéssary differs'in a radical way.

. This requires that we,firstly,distinguish
the different types of analytic and synthg}iC'ﬁropositiong;
seéondly.the manner in which they are justified,and thirdiy.
the different senses in which propositions ére_necessary.

In what follows I shall,first,briefly
discuss the basic differences between analytic and synthetic
propositions and their modes of justification.shéwing the
basic grounds for the distinctions.At the second stage,I
shall discuss the anaiytic propositions so as to clearly
specify the'type which is at the base of conventions and
which , thus ,needg to-be distinguishedhfrom basic legal
propositions. I shall also atiempt to show the sense in
-yhich such basic propositions of conventions are informative.
'At,the third stage,I shall discuss synthetic propositions

so as to specify the type which forms the-foundations of

law. This stage will also require explicating the sense in
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which such basic propositions are necessary.

l.a).
‘The é alxtlc-Synthetlc Distinction.

The tradltlonal characterlzatlon of
proposmtlons as analytic or synthetlc has come under eriti-
.c1sm followzng Quine's and thte s attack on the dlstlnctlon.l
:The issues involved in these crlt;c;sms are indeed complex,
but despite Quine's and White's objéc%ions;i'think the distinc-
tion still remains useful and legitimate if one specifies-thé“
sense and the purpose for which,the distinetion is being made.
I will not atteppt any detaiied justificétion for this distinc-
tion.Nonetheless, at the outset, it will be important to state
the most fundamental reason on aé;ount of which I give myself
the laberty to employ such distinctions despite recent criti-
cisms. - ]

_ The manner in which the distinction
between analytic and synthetic,a priori and a posteriori and
necessary and contingent propositions is being presently
made » can be traced back to Lebiniz's and Kant's works.It is
1mportant to note,however, that in both Leibniz's and Kant's
works the epistemological distinétions are not made for their
own sake,they are made in order to solve some %asic problems
in metaphysies,moral philosophy and philosophy of religion.

Their epistemological distinctions ,thus, are rela to and

grounded in their other branches of enquiry.It is question—

able whether one can borrow Leibniz's epistemological distine-
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tions while totally negelecting or rejecting his mefaphysical,
moral and religious beliefs In Leibniz's scheme ,the epistemo-
_loglcal dlstlnctions function 1n a p0551ble world in which
| each monad has a speclflc place w1th1n not only the logically
" possible conceptual order ,but also the morally p0551ble con- .
céptual order. God “too, belcngs to. the same scheme,he belng the-
most senior monad. Slmllarly.lt is doubtful whether Kant 's
interpfetation_pf the epiétemological distinctions can be
maintained without the relatcd metaph&sics aﬁout'éhe noumenal
reality peiné distinct from the phencmenal realitﬁ acd the
related role of the self and God in each of them.Analytic
philosoéhers have indulged in the Leibnizian and Kantian dis-
tinctions while not oniy ‘neglecting metaphysics but also,at
the same time ,calling it nonsense, thus depriving the distinc-
tions of their basic roots.Quine seems to have successfully
shown that the analytic synthetic dis%inction cannot be main-
tained on a semantic basis.But then,neither Kant nor Leibniz
seem t;.haﬁe held that epistemological distinctions are ling-
uistic distinctions, or that they can be sustained on the basis
of distinctions in language alone.In the subsequent discussions
I shall briefly sketch the metaphysical roots of the epistemo-
logical distinctlions.These discussions are not in any way inten-
ded to be a complete reply to Quine's and other's attacks on the
distinctions.They only intend to show why it is reasonable to

use these distinctions despite the criticisms. To start with,

it would be important +to - define the distinctions.
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dike Leibniz and Kant,I take analyfic
pPropositions to be distinct from synthetic propositions
on two.baéic groundsz';.Firstly, the negation of an analy-
tic proposition is self-contradictory.A proposition p 1s
thus analytic if,and only if, its ﬁegation is of the form .
{or leads to the form) q and not-q. A synthetic prdiosition,
on the othef hand, is such that its negation,not-p,is not
 of the form (nor does it lead to the form) q and not-q.This
division is exclusive and exhaustive. That is, thé négatibn
of all propositions is such that it is elther of the form
q and not-q, or its negation i§ not of this form. Such a
characterization of course only_.concerns propositions . It
does not imply that all human discourse consists of propositi-
ons .Discourse which is not propositional would be class-
| ified in other ways. ®
' Secondly, analytic propositions are
distinguished from synthetic propositions by the fact fhat
in the former the predicate concépt is contained in the
subject concept, in the sense that the predicate concept is
a constitutent of the su?ject concept and can be shown to
be so by analysis. In synthetic propositions,the predicate
concept is not a part of the subject concept. Such a criter-
ion can evidently only apply ;o propoéitions which are of
the subject-predicate form. Legal propositions , as_we have

seen,'are indeed descriptive propositions of the subject-

predicate form, in which the subject and the predicate are
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joined together by the.neiué.The basic legal propoéitions too,
as we shall see, are grammatically of the same forﬁ. The cri-
teria provided above state only the neéessary conditions for
distinguishing analytic propositibns from synthetic ones.They
cannot be taken to be both necessary and sufficient.Howevef.
~what we require first of all are the necessary conditions on
the basis ofgmhich one can recognize the differences between

the different types of propositionms.

1.b) The A Priori - A Posteriori Distinction.

Kripke has emphasized that a propésition
being analytic does not entail it Dbeing a priofi or necess-
ary; that whereas anélyticity is a lingwistic notion,apriority
is an epistemologicai one and necessity a metaphysical one.

.None of these notions can be tied together without produc-
ing additiona; arguments to show how the relationships hold.3
. Hanson had earlier,equally emphaticaily,made the point <+that
the notion of analyticitf should not be tied up with that of
aﬁriority without sufficient justification?'Both Kripke's
and Hanson's points. seem to me to be correct.Theif criticism
however, applies more appropriately to the Logical Positivists
and some Analytical philosophers who had equated analyticity
with aprigrity ,than to Kant . '

Following Ként.l take thé distinction between
a priori and a posteriori to'be depending upon a qualitatively
different point. To characterize a proposition as ‘'a priori'

“is to say nothing‘about its grammatical structure,or the
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structure of its negaiion,or'the‘consequences deriveable from
them.It is to remark about the mode whereby the truth of the
proposition is discovered.A proposition is' a priori if its
truth can be justified through reasoning alone; that is, if
to prove the truth of the proposition one does not have to
appeal to a criterion of'knowledge which reiuires observa-
tion, testimony,appealing to authority,revelations,etc. On
the other'hand,'é proposition is a posteriori if in order to
justify it as a true proposition,reasoning alone is not suff-
icient and some appeal to facts or experience gathered thro-
ugh perception,xestiﬁgﬁy,intuitioﬂ,etc.is required.

- Analytfb-synthetic distinction thus

distinguishes between propositional forms, whereas 2 priori -
a posteriorl distinction distinguishes between different types

of propositional justifications. Once this distinction is per-

ceived it becomes gvident that there can be fouf types of
ﬁropositions. All the four different types are logically poss-
ible,none of tﬂem involves inconsistent ideas.The four types’
sf prOpositionS'are 1 1) analytic a priori ; ii)-analytic a
posteriori ; iii)syﬁfhetic a priori ; and iv) synthetic a post-
eriori. '

Despite the fact that each of the above
notions about propositions is logically cqnsiétenf and indepen-

dent, philosophers have often not only related these notiens ,

but even equated them.For the purposes of this work,however,

it is not necessary to discuss the various ways analyticity

£
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'énd'apriérity have been defined and related.The.fongwiﬂg
chart summafizes the&different views put forward.The viéws
‘Which'seem to me to se rightﬂénd useful fof fhe purposes here,
are singled out. :
In this tabl;.the'description of the
'proposition,i.é. the criterion is puf in the middle.If the
— .. ——Pproposition fiEs EQe descriptionyits characteristic is named
by the term on tﬁé léft,if it does not then by the term on
_-the right. The fact that the same criteria occur both in the
table of analytic-synthetic distincetion and a priori - a
pesteriori distinction,shows that some thinkers have mistake-

7 nly assumed the distinctions to be making the same points.

l.EAnalytic. s Predicate éontained in the subject. |Synthetic.
1

1 !
2.] Analytic. 1 Cannot Dve denied without contra- | Synthetic.

diction.. .
- ]
3.1 Analytic. Logical truths or reducible to such.} Synthetic.
<
4,0 Analytic. Reducible to statements -of identity ESynthetic.

1
by putting synonyms for synonyms.

T o g ey . T S S Saf I S NS ek B Sab b S Eeb Sk WP

I

|
54 Analytic. True in all possible worlds. iSynthetic.
6j Analytic. ! True by virtue of meaning alone. ESynthetic.
7% Analytic. Does not require empirical test. ESynthetic.
8& Analyf&c. Does not admit empirical test. {Synthefic.

rd



e

. (/"—%\ 1lo.

4

True by virtue of meaning aloned A Posteriori.

argument for justification.

I -
«l.:ALPrioriLE
1 . 1 1
2.} A Priori. | Does not =admit empirical 1 A Posteriori.
1 ] ] .
: - 4 test. H
i | : l
34 A Priori.: Does hot require empirical testd A Posteriori.
i ' 1 : )
4. A Priori. ! Its truth cannot be justified ! A Posteriori.
I ] ! 1
E E by appealing to experience. E
. . o . L
S.iA Priorl.: Requires a transcendental E A Posteriori.
! S i
1 ‘ 1 1
1 i 1
I )
1 1

6.4 A Priori. | Requires a deductive proof.- A Posteriori;
From the first table only senses 1 and
2 see@ to me to be right‘and useful for thelﬁurposes here,
Sense 5 is partly riéht; however, it raises complex issues
which need to be distinguished.I shall discuss the application
of the analytic propositions to the world very briefly here,
but the theme will be developed as we go along,specifically
in PArt-IV where I discuss the idea of possible worlds.
In the second table oniy senses 4 and 5 seem to me to be
right and useful for the purposes here.The notion of transcen-
dental justification will be presently discussed in the context
of synthetic propositions.
~
2. a) Analytic A Posteriori Propositions.

To create and sustain any convention,
whether it be one of games,rituals or political activities,

the basic concepts involved in the convention have to.be
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defined.These definitions take into account the empirical
factors involved in the dctivities. In the course of time the
convention ma& become 2 custom or a tradition.For_exampie, to
create the convention of piaying'?blyphony in a particular
way one has to define the chromatic scale-as the tempered
scale.Such a definition makes harmonizing various instru-
ments possible.The utility of the scheme is tested out in
practice. Similarly, the proposition 'the meter rod in Paris

is one meter long' provides the basic criterion on the basis
of which ‘the convention cf.meaouring things becomes possible.
It must be emphasized that when I say that the basic‘deiiniti-,
onal propositions come firé; in these conventions I only mean
conceptually first.ln actual practice the definitions are
evolved in accordance'with the development of the conventions.
Our interest in these definitions,however, is not witl when
they are developed, 'Ddut with their epistemological status,
in whatever order they come inte being. -

Since all conventions are based on some
basic definitions of concepts and activities involvod in them
lthey all have analytic propositions at their foundations.
But what typeQOf analytic propositions are these 7 To answer
this question we have to oee in what way fhe truth of these
pfopositions is to be justified.

Analytic propositions,which are true in
all states of affairs,can be shown to be so by the standard

truth table method.The demonstration consists of negating the
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proposition p and then finding out whether the conjunction of
p‘and not-p is true or false.If this conjunctim turns out to
be a teutolozy , that is.true‘in all cases of possible combinat-
ions of p and noth. then the analyticity of the prbposition
in virtue of its logical form alone is proved.How would we{
Justify a proposition_ such as ‘'nothing can be blue and ?ed
all over at the same time' ? One would perhaps approach the
issue from the perspective of our conception of surfaces, or.
perhaps from the perspective of how we attribute proéé}ties
to su;faces? In either case, propositions which can be shown
to be true by the truth table method or through analysing

our ways of conceiving things,as in the case above, are justi-
fied on the basis of reason alone. These types of propositions
would thus be analytic a priori.They are also of the type
which are true in all states of affairs. ‘

Qﬁ%-consider the totally different type
of juétification that is iﬁvolved when we are asked to justify
the basic¢ propositions #nvelved in conventional activities,
propositions such as 'the chromatic scale is the tempered
scale' or 'the meter rod in Paris is.one meter long’,and other
basic definitional propositions of games.rifuals or political
proceedings.In such cases we do not say that this is the only
way human reason éah conceivé of the state of affairs,as we do in

r
the case of coloured surfaces, nor do we gsay that the conven-

tions are so because the physical facts require them to be

so.That is we neither say that reason ordains it to be thus,

A
-4
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nor do we say that the facts make it impoésible'to be other-
wise. We give an altagether difféfent‘type of justification.
We either say that thggé is no particular preference between
arbitrary cloices, tﬁat the convention was started for fun,
or jto ﬁake life more colourful; or else,we give it an utili-
tarian justification, we attempt toc show that such a conven-
tion 1is (or most) usefdl. In all such cases the impor-
tant point is that the justification does not rest on reason
alone, appeals to facts or experiences are necessary. Such
justifications are a posteriori. Basic propositiong of conven-
tions, thus, are anaiytic a posteriori.

Kant rejected the possibility of
aﬁalytic a posteriori propositions.He did this because he
thought that all analytic propositions are of %he same type,
they must be justified on the basis of reason alone.He seems
to have been led to this belief through the acceptance of the
Leibnizian contention that all analytic propositions are
truths of reason and are thus reducible to propositions of‘
identity by suitable substitutioné.Truths‘of reason are
supposed to be true in all states of affairs;such propositions. ___
cannot be justified by an apfeal to some particular experi—
ences limited to only some states 6f affairs. Kant ,therefore,
assumed that they must be justified on the basis of reason
alone,i.e, in an a priori manner.He thus equated analyticity

. with apriority.

Now there is nothing in the two
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‘eriteria of anélyticity provided by Kant (and mentioned here
earliefB which entails either,that all analytic propositions
are true in all states of affairs:or that 2ll Af them must be
justified in an a priori manner. Since Kant rejected the
possibility-of analytic a posteriori‘propositions,the.belief
seems to have been ubiquitously accepted, and it seems to
remain so,even in contemporary thought.if we do not ‘accept
.Kant's unwarranted Leibnizian belief that all analytic p:opé—
sitions are truths’of reason and are reducible to proposiiioﬂs

of identity, then the possibility is‘left open for analytic

" propositions which are true in.only some states of affairs

and whose truth needs to be justified by an appeal to eriterion
other than reason. For exampleu prop051tlons such as ;fhe meter
rod in Paris is one meter long' and 'the chromatlc scale 1s
a tempered scale' are quite unllke propositions such as
' all bodies are extended '  and 'nothing can be blue
and green all over at thé same time'. While the latter pair
can be!salid to be trué in all states of affairs and to be
truths of reagon in some sense, the former pair of proposi-
tions afe applicable only within a given context of conventions.
The differences ,as noted, becomes evident from the way-we
Jjustify these‘propbsitions. ]

. Writers on Kant's aﬂa;y¥ic—synthetic
diétinctﬁnl seem to infer his'views on the topic solely on the

basis of the Critigue of Pure Reason. But while writing this

—



pondingly dev

115.

Critique Kanﬁ'had concentrated his attention mainly on the
Phenomenal realm.Morality,law and all that concerns the'

noumenal realm ,had still to be analyéed in detail.In the o
first Critique the noumenal realm remains a vague unintell-

1gible thing-in-itself. By the time of the second Critigue.

the Critique of Practical Reason, the roumenal realm becomes

the realm of freedom , & moral realm in which noumenal
eﬁtities,such as human being act. Towards the end, that is

in Metaphysik der Sitten,the noumenal realm takee a concrete

Al

6
and very intelllglble form as the legal realm. Now it -is

very n&fﬁéal that as Kant's view about the practical realm B

(i.e, tke moral,legal realm) develops , his ideas about the

propositio which apply to the noumenal realm will corres-

P . 4 close study of the second Critique

.and the Metaphy51k der Ritten indeed shows this to be so.

I do not intend to say that his development concerning the
propositlonal theory is always consistent or regular as

he continues to¢ theorize about the practical realm, but T

ohly that when what he says in these other works “is taken

4;/,&——_\\_/ into consideration,his views on the propositional theory

e

-

- -

turn out 'to be far more complex and- confusing than would

" appear to be the case on a consideration of the first

Critique alone.For example, in the Metaphysik der Sitten

Kant tells us : N _ o -
_ All propositions about rights are a priori, for they are laws

of reason (dictamina rationis). A proposition about rights [or
justice] with respect to empirical possession is analytic, for it
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says no more than follows from the concept of empirical pos-
session by the law of contradiction, namely, that, i[ I am the
holder of a thing (that is, physically connected to it), then
anyone who touches it without my consent (for example, wrests
an apple from my hand) affects and diminishes that which is
internally mine (my freedom). Consequently, the maxim of
his action stands in direct contradiction to the gxiom of justice

[rights]. Thus, the proposition concerning cmpirical posses-
sion does not extend beyond the right of a person with respect
to himself. 7

Granted that a proposition that defines
. the notion of empirical possession is analytic,i% is not at
all obvious how it can be Jjustified on the basis of reason
- alone. The very notion of ‘'empirical possession',that is ,
holding on to something by force, requires a knowledge gained
through thé'performancergf some actions.Experience 1s neces-
“sary to understand what is 'beyond' myself or others,that is,
'.what the limits of my -body are,beyond which empirical posse-
ssion does not extend. Propositions.defining empiriéal posse-
ssion are {hus analytic a posteriori.In fact, Kant's example
above,in which one wrests the apple from someone's hand tp
verify the tfuth of the proposition that the apple was\ in
'empirical-possession',makes i% very evident that an a post:
eriori justification is required. ' |
“Analytic a posteriori propositions are
extremely iﬁgﬁrtant when we come:ta consider activities in
the social order where we oftgnfﬁhve to define new actifities
and concepts. With regard tqffhe phenomenal realm, i.e,the
phjéical world , thg_situ@%ion is different.We do not define

1 k - ..
activities for this wealm,we discover them.Perhaps Kant's

3



underestimation of the significance of analytic a posteriori

-3
proposition has its roots in the fact that he decided his =

proﬁgsitional theory in the {ir;t Crifigue,prior to an ingui-

ry about the moral and,thgxpolitical<realm..

~2.b).Information Content of Propositions.
Since Kant believed that all analytic

propositions are of the type:'all bodies are extended',he was

led to the additional belief that all of them must be uninfor-

Jnative.If:there are different types of analytic'propositions j"’tj
! 4 7

- -

then such a belief is evidently un@gg?inted.Foundational-ana—
lytic propositions of conventions are very informative for
those wanting to join and participate in the éonvention,ﬁll
propositions which inform must,after all,inform someone,since

informing is an activity between agents.Hence any talk about

the information content of a propesition which doe; not take -
the agent's situatioh into account,is meaningless.Tﬁe degree

to which an agent becomes informed by a proposition depends upon
how much he knows about the subject or about the conveﬁtion1m
which the proposition belongs. For example, the now

well known proposition in the number theory : ‘every even
nunber can be expressed as the sum of two prime

numberé% may carry little information for those not knowing
other propositions about prime numbers,but otrers, who have stud-
ied the number theory,wlll recognize that something different
is being sald here.Perhaps, this conjecture may turn out to be

false,but if true,it can inform one in quite a different way.
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Similarly,the analytic a posteriori proposition ‘the Green-
wich-tiﬁe is the mean time',is certainly very informative'

for a person who is learning about the convention of time
measur7ment\. The information cdntent.of a profosition.thus.
cannot be decided by merely loocking at its syntactical or
semantical strucfife. ) | . T

Once .we updqgstand the importance of ana-

-

—

"lytic a p6§teriori-pr0positions;certain basic problems in
legal theory can be stated in a simple way. —

The central claim of legal positivism ,
;lthough the'positiyigts have not put it in this way, amounts
to the following contention.In claiming that basic legal pro-
positions are not a priori propositions of reason ,they have
rejected the view that such proposition§ are analytic a priori,
a thesis that they assumed some natural iaw theories to be
asserting.What other options are open then é Legal positivism
has evidently not claimed that basic legal propositions are
propositions about the physical world,i.e, synthetic a post-
eriorl propositions.Their claim amounts to asserting the third
alternative,namely that basic legél propositions are énalytic
a posteriori .Thisrclaim asserts that basic rules of recogni-.
 tion,etc, are like the proposition’ 'Greenwich time is the mean
'time',and these rules have been defined to be the way they
are by a group of men.Such definitions make certain social

~activities possible,but there is no necessity for them to be
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the way they are. We shall see the details about the parti-
cular claims subsequently. ' '
The belief that the basic legal pro-

positions can be defined in aﬁy arbitrary way seems %0 me to
be totally false. Legal positivists are no doubt right in’
pointing out that the basic legal propositions are not defini-
tional propositions given a priori by reason, but from this
it does not follow that they are given arbitrarily by.the
will of some people.What follows,I shall ;%tempt to show, is
the fourth alternative, namely that the basic legal proposi-
tions are synthetic propositions given by human reason ,
that is, they are synthetic a priori propositio%s.

| ‘ To establish such a claim it is nech

. ssary to first briefly consider the notion of syntheticity and

"

then the notion of necessity.

3.a). Synthetic a priori propositions.

Just as there is nothing in the crite-
ria of analyticity to show that all of them must apply to all
states of affairs, there is nothing in the criferia of synthe-
ticity to suggest that all of them must be such that they
apply to only. some states of affairs. Synthetic propositions

“which apply to all states of affairssevidently cannot be justi-
fied Sy an éppeal to experience ,for all our experiences are

limited to only some cases, they cannot guarantee that the

proposition will be true for all future cases.Propositions
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: ch as 'every event has a cause', 'every deed has a doer'and
‘TEEZig person is a moral agent' are synthetlc prop051tlons
;;;Eh go beyond particular eibEﬁiences. Such propositions
stand in need of a‘pr;grl Justification if they are tolbe
4 héld as true propo:itions applicaﬂle'Qo all relevant cases. -
kN) ‘ - f Whét is actually involved in an a priori C:;
justification °:There are at least two methods which have
bégééiradltlonally adopted to ;;sergziﬁe truth of the propo-

sitions of the 4¥pe mentloned\above. The first 1s to clalm
that such propositions afﬁmgﬁfk-ev1dentkg£‘3hat they are -
intuitively known.Such a method evidently/dégé not amount to

a justification,it'remains a mere dogmatic assertion.The
second and the appropriate method to justify synthetic

a priori propositioné is to give an acceptable transcendental
argument, in the Kantian sense.9 A transcendental argument,in
this sense,attempts to show that the truth of a synthetic a
priori propositioﬁ\must necessarily be assumeé if the experi-
ence relevant to that proposition 1s to be made at all intell-
igible or possible. It thus establishes a necessary relation-
ship between the presuppositions of the experience and the
experience itéelf.The arguments show that a connection between
the subject concept and the predicate concept must be taken a; a‘
necessary condition of their application to any instance of a

certain kind of thing or a state of affajir.The necessity in

question here is not necessity simpliciter,nor is it a logical

toe

nécessity;lt 1s a necessity that is involved in the application
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of the concepts.

. “~ The notion of synthetic a priori has
come. under serious criticism following Quine's attack on it

in his "Two Dogmas of Empiricism”. Since I wish to argue that
the basic legal propositions afe synthetic a priori,it becomes
important to take note of Quine's cr%tici;msr In whaf foliows
I shall not attempt to refute Quine's basic assumptions , but
only atteﬁpt to show:why his arguments are inconclﬁsive.lf his
arguments are inconclusive and the notion of a synthetic a pri-
ori is a logically consistent notion then ,for the purposes of
this’york,we can continue to employ it fruitfully.

The essence of Qﬁine's criticism can
be stated in the following way. Those who have believed in the
existence of synthetie a priori propositions have taken them
to be unrevisable presuppositions of a system of thoughts or
actions, in the sense that Ehe truth of such propositions can-
not be given up without jeopardizing the wﬁole scheme.On the
basis of his empiricism,Quine is led to the view that all pro-
positions are corrigible,and since this is the case.thefe can-
not be any synthetic a priori proposition since they are asser-
ted to be unrevisable .It will be important to note how Quine
is led to such a view. ‘

Quine elaborates Plere Duhem's claim that
sentences cannot be tested in isolation But only as a part of
10

a system of sentences. Sentences are related to.each other.

In principle there are no sentences immune to experimental
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refutation.The principle of empificism.that all knowledge is
justified in terms of experience,is now interpreted by Quiné
as saying.fhat it is the whole system of our beliefs which

has empirical significénce and that every sentence within it

shares this empirical significance.He tells us 1

. The totality of our so-called knowledge or beliefs, from the most
casual matters of geography and history to the profoundest laws of
atomic physics or even of pure mathematics and logic, is a wman-
made fabric which impinges on experience only along the edges. Or,
to change the Sgure, total science is, like a field of force whose :
boundary conditions are experience, A conflict with experience ut the
periphery occasions readjustments in the interior of the field. Truth
values have to be redistributed over some of our statements. Re-
evaluation of some statements entails re-evaluation of others, because
of their logical interconnections—the logical laws being in turn
simply certain further statuments of the system, certain further
clements of the feld. Having re-evaluated one statement we must
re-evaluite some others, whether they be statements logically con-
nected with the Rrst or whether they be the statements of Ingical
connections themselves. But the totul field is so undetermined bv its
boundary conditions, experience, that there is much latitude of choice
as to what statements to Te-evaluate in the lig!itegf :m%: single conml;y
experience. No particu lar experiences are lin with any particular
statements in the interior of the field, except indirectly through con-
siderations of equilibrium affecting the Seld as a whole. 11

Thus, according to Quine,no sentence can

. be singled out as being unrevisable,since 1n the attempt to

fit theory to observation any sentence may become a candidate
for revision.logic,mathematics and all other purported a pri-
ori knowledge ,are parts of our systems of beliefs'and hence,
in principle, totally opeh to revision.

' There are at least three basic problems
which make it difficult to accept Quine's thesis that in

principle all propositions are open to revision.

The first problem is that Quine's

~

statement is self - stultifying . In asserting that
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o
in principle no proposition is . unrevisable, one has asserted

at least one proposition that is unrevisable ,namely the propo-
sition in question ,that no proposition is unrevisable .Such
an assertion raises the traditional problem about propositi-
ons which are self-referentially false, sﬁch as the well known
problems about the 'liar's paradox' and the 'barber's paradox'%2
Many have argued that there are genuine solutions to the above
and other similar paradoxes, but the issues can hardly be consi-
dered settled. “
&he second basic problem with Quine's
argument is that he does not make it clear in wﬁat sense our
system of beliefs is being'transformed' when particular beliefs
are changed. It seems arbitrary to assert that there can be
a system or arfield under transformation which has no invariant
elements or groups.Such an assertion goes at least against’ the
'fixed point theorem' of mathematics which applies to-all’ sys-.

\ .
sfems under contimuous transformation,and which asserts that

- o

'in all such systems there must be at least one invariant point

with reference to which the transfpfmaﬁionhcan take place. 13

For our system of thoughts one cduld.atAi;ast.point to the

principle of contradiction:which will certainly remain invar=

jant under all transformations.It is difficult to see ﬁow

the pfinciple of contradiction could ever be revised.
However,the most fundamental short-

coming of the Quinean thesis seems to be a third isuue.

. Quine's assumption that all sentences are corrigible rests,

'
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in the final analysis,on a theory of types and a certain
notion about what constitutes testing a proposition.He assu-
mes that all sentences within a system can be tested in the
same way .But what warrants the thesis that all sentences are
tested in the same waﬁl? Such a hypothesis could only-be
accepted if all sentences within the system were of the gamef'
type..The belief that a system of propositions such as physics
or law is consfituted'of different types of ﬁ;opositions is ?
not unreasogable.In fact it seems more plausible to believe
that the discourse of physics or law is constituted of differ-
ent types of sentences,socme of which expresé‘observational
data and need to be tested ,some of which concern the method
£o be adopted in testing and accepting or refuting a proposi-
tion and some of which are about the method of 5rganizing the
tested sentences 1n correlated ways so as to form a coherent:
system of beliefs.To assume that all such propoéitions are
corrigible because they all can be tested in ekperience and
accepted or refuted on the basis of empirical observations,
is simply to assert without justification that all the three
. types of propositions mentioned above are of the same type, -
namely of the first type.If it be granted that the above thfee
types of propositions have different functions and status in
the systeafthen by simply asserting the empiricist dogma that
all knowledge is based on sense perception, one has not as

yet shown that all prdpositions are corrigible.hll that one

has shown is that those propositions whose truth is based
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on experiehce, are corrigible.This can easily be granted to’

Quine,but it still remains to be shown that the truth of
- \
L

every propositionwis based on observafion or éense experie-
nce.There are,aé Kant and others have argued,propogitions
whose-tfhth is not based on sense perception, but they are of
the type yhich. when followed,make true experiences possible,
as, for example ,the pfoposition 'every event has a éause';
Thus,Quine's thesis is true ifrempiricism is true for all
types of propositions,but if there are other types of propo-
sitions whose truth must be justified in ways other than by
grounding them in sense gxpé?ignoe,then his thesis is evidently
very limited in scope. -

' - One itype of propositions.concerning
which we_can be certain that they are unrevisable are those
propositions wﬂ;ch make possible or provide the social condi-
tions for the testing of the truth or f;isity-or the reasonable-
ness of all propositions.These are the basic legal prbpositions
which asserf that all scientists,maxhematici;ns;philosophers and
everyone for that matter,must always be givem the freedom to-
find out whether a proposition.is corrigible br unrevisable
and whether it constitutes knowledge.The basic legal propositi-
ons which provide for such freedom are evidently of a different
type than those whose truth or falsity or reasonableness is to,
be tested.0f course,the basic legal propositions which provide

the freedom of testing can themselves also be tested,but they

will be of the type which will come out to be unrevisable
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under all conditions of testing.The bropositions'thég we have
freedom'f6~expre§s ourselves is unrevisable because,to test
its corfigibility.we would always need the'freedom to express
.ourselves.As we shall éee,there are many other such unrevig-
able legal propositions.

We see thus that Quine's arguments do
not sho& that there are no synthetic a priori propositions,
they'only show tﬁat propesitions whose truth is based on
expéfience are corrigible.The truth of synthetic .a priori pro-
pdsition ,as a:gued.is not based on experience,it is based on
the application of rgasdn to possible states of affairs and
hence it reqﬁires‘a;transcendental justification. -

i The notion of a transcendental argum;nt
will be é#plicated further in the next section.where'it is
applied to some actual legal pr0positions.Here;we are now
confronted with the third category of epistemological distinc-
tions,namely the necessary-contingent distinctioh.hence it :
becomes important to discuss this third category briefly if
any light is to be thrownlon the sense in which the basic legal

propositions assert a mecessity in the application of concepts.

3.b). The Necessary-Contingent Distinction.

To st with 1t is important to dis-

- - - v - /’-—-_‘ \- - - -
tinguish~$he noetion of necessity fr m>E§a$ of analyticity and
apriohif&.Necessity is often contrasted ﬁith contingency and
eQuéted with analyticity or apriority. Tfing up these notions

in any way fequires additional metaphysical assumptions.

C,'.!

iy
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In his De Integp;eta;ioné,Aristotle distin-
guishes between necessity and possibilityland between absolute
and relative ﬁécessity (necessity on assuming a hypothesis).
For example,the conclusion of an argument may bg necessary in
relation to the premise or it may merely-be fossible in rela-
tlon to it.But in a deductive argument,according to Aristotle,
not only is the argument valid,it also proceeds: from the pre-
mises which %are true in ?heméelves.For Aristotle,such absolu-
te Mpropoéitions which- are true in themselves, are 'essenti-
ally truae'.This notign is contrasted with what is possible,
but not necessary in an absolute sense.Those which are possi-
ble but not necessary,;fe accidental or contingent.ln Aristo-
tle'é view,absolutely necessary truths express insights into
the essence of a thing or into the nature of its being.There
are analogous senses ;f 'possibie'.Insofar as one is concerned
with a world in which things are more than their eséences.one
may say that some feature of the things are merely possible

(contingent) since those particular features are -not entailed

”

-

by the essences of the things in guestion.A contingent propo-
sition,for Aristotle,would hence be one whose truth is not
determined simply by the essences of the things about which
it is asserted.

The Aristotelian conception of the diff-
erence between necessity and contingency, thus,clearly presup-
poses a particualg metaphysics, namely that %he real nature

of a thing is its essence . When in the seventeenth
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and the eiéhteenth century,philosophers,such as Leibniz and
David Hume moved the realm of necessary truths to the rela-
tion between ideas or-concepﬁg.the propositions opposed to
the necessary truths became not those which are merely poss-
‘ible,but contingent truths,i.e,propositions which are not
true in themselves.The rejection of the-Aristotelian scheme
of essences eliminated ,absoulutely necéssary truths about the
world. Only the contlnant truths remained.Such truths ceuld

* then be identified with propositions which describe facts.
Similarly,since -the theory about essences wés replaced by a
theory about concepts,the -necessary relationship between
concepts came to béiidentified with impossibility or absolute
possibility.It must be remembered,however,that the essential-
contingent distinction is equivalent to the necessary:gossible
distinction only if the latter terms are taken in their absd-
lute senSe.?he rejection of essences allowed the oypqsition

of necessary to the contingent simpliciter.The next step in

characterizing the necessary relationship between concepté as
analyticity and subsequently apriority,occurs in the works of
Leibniz and Kant and becomes explicit in the works of the log-
ical positivists.Such identifications assume that.things do
not have essences ,or at least that we cannot know them.The
logical consequence of eliminating essences 1s to reduce all

our knowledge of the world to a knowledge of accidental pro-

perties.For the purposes here we need not examine in detail

how necessity has been related to other notions and what
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meanings these ﬂgi:;lonshlps have been given.The follow1ng
table summarlzes the main views.In this table the criterion
is spelt out-in the middle.If a proposition is in accordance
-with the criterion then it is characterized by the term on the

left,if it is not then by the one on the right.

l-ENecessary. EContradictory is impossiplé. | Contingent.
Z.ENecessary- iImmune from overthrow. EContingent.
3.§Necéséar¥. ETrue in all possible-worlds. iContingent.
h.iNecessary. EIs self-evident. :Contingent.
5.iNecesséry. ?Always true of some objects. :Contlngent.

i ; (de re necessity).
| ]

6.ENecessary. i Cannot be rationally rejected.

1
|
1
I
Contingent.
1 ! iy
?.:Necessary. lIts truth must be assumed to !Contingent.
1 ) 1
o i make some experience actual. :
1 1 1
8.ENecessary. EIts truth must be assumed to iContingent.
| 1 1
: ! make other propositions true. !
1 1 ) :
: ! (de-dicto necessity). '
1 ] | S
1
9.5Necessary. iIs known with certainty. :Contingent.

The relevant senses of the notion
of necessity with which we shall be concerned in this work are
senses 5,6,7 and 8 only. - .

The necessity of propositions
being true (logical necessity) and the necessity of things
having essential propertieé Gmé%aphysical necessity) are

N s -
also expressed as de dicto and de re necessities re5pectively?4
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-Depending upon one's metaphysical assum-
ptions,oﬁe may hold with Aristotle or Kri;ke and Putnam, that
the synthetic a postoriori propositions,such as 'water is a
complex arrangement of H20 E;lecules' is de re,i.e,an essenti-
ally necessary proposition. Or one may hold with Kant that
there are necessary synthetic a priori propositions. I shall
argue that the basic legal proposifions are essentially,i.e,
de re,necessary propositions. The analytic a posteriori pro-
positions of conventions could have been other than they are.
We know this because,in the final analysis,the nature of
such broposifions depends upon how some people have defined
them.Since they,or some other people,could have defined theﬁ
differently,such analytic propositions are contingont.The
basic legal propositions,however,as .I shall attempt to show,
.are not contingent because they cannot be defined arbitrarily.

Those who have rejected thé knowledge
oflessences have argued that a description of +the actuzal
world consists of contingent propositions.If,for the moment,
‘we even grant that factual discourse is about accidental or
contingent properties,it still does not affect the issues
concerning legal discourse.All descriptive discourse is noz
factual discourse.As we have seen,normative discourse concerns
the social realm and it too is descriptive.If the facts or the
entities in the phenomenal realm do not have essences does it
follow that the 'facts' and the ent;ties of the soclal realm

also do not have essences 7 To answer. this 1n the affirmative

N
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-one would have to show that the social 'facts' and entities
‘afe of the same kind as the physical facts and entities. In
the absence of any conclusive arguments,elimingting essences
from the physical realm does not suffice to eliminate them
from the sacial reélm.If normative discourse is different
from factugl discourse then we may still know the essences
of the entities referred to in the normative discourse. At

_least, the mentioned deviation from Aristotle,which makes all "’
discourse about the factual realm contingent,does not by
itself make the normative discourse contingent.I shall argue
that the entities referred té in the normativs discourse are
very different from those of the factual discourse.

Before I proceed to provide arguments to
show why basic legal propositions are necessary,it will be
important aﬁd relevant at this point to make a minor devia-
tion in the epistemological inquiry so as to-check the
veracity and the applicability of the conclusions reached
so far.I intend to do this by applying the conclusion3 to
some actual basic legal propositions as found in the legal
codes.This concrete application will attempt to show how
certain basic legal propositions are really synthetic a pri-
‘ori.It will also provide actual transcendental arguments,
the nature of.which has.only been discussed in a theoretical-
manner so far.The following discussions are also intended to

throw more light on the conclusions of this section.

r



III. ILLUSTERATION: THE PROPOSITIONAL FORM AND

JUSTIFICATION OF SOME BASIC LEGAL PROPOSITIQNS.

Thefheuristic Principles of 1egé1
discourse consist of basic and consequently derivative legal
propositions.The surface grammar and organization of exis-
ting legal documents do not at once reveél their. deep. struc-
ture. However,all the;necessary heuristic principlés mﬁst bé
present in different wéys in the legal discourse of every
legal system.The clarity in the spécificafion of the heuri-
stic principles depends upon thg developmént and sophisti-
cation of the legal system as a whole.As # prelude to a
more detailed discussion in the next two sections and as
a postscript to illustrate some points in the previous section,
I shall presently examine three basic types of legal proposi-
tions which.are in fact specifiéationg of some of the heuris-
tic priﬁciples.The first one concefns the law of citizenship,
which 1s a specification of the heuristic principle concerning
class membership'in'the legal system.The second discussion is
about the freedoﬁ of expression; the laws with regard to this
freedom are particular specifications of the heuristic princ-
iples concerning the systematic éims of the system.The third
illustration is a discussion of the laws concerning amendm-
ents, these are specific instances of the heuristic princi-

ple concerning legitimate changes -in the system.

_132;
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a) Law of Ciﬁizenship:

| The heuristic principle which
qefines class membership in a leéal system usually diéting—
ulshes between citizens,immigrants and visitors.All such
~ persons are members of the'legal system in different ways
and to differeﬂt-degrees.MemberShip is automatically granted
to those bbrn within the legal jurisdiction, or to those
born to theréitizens of the legal system. A series of
further distinctions then qualifies the law so that it applies
to special cases,such as political refugees -,visitors,epq.
For example, Part-II. Art. 5 , of the Indian Constitution
states:."At the commencement of the Constitution all who
had domicile in India and : (a) who were born in India; or
(b) either of whose parents were born ih India; or (é) who
had been resident .of India for not less than 5 years —
are to .be considered as citizens of India. ... " The laws
concerning citizenship in other nations are similar. This
proposition from the Indiean Constitution ¥y be conceived
as a particular instance of the more general form of the
1aw'of citizenship to which all - other particulaf inst-
ances corréspond. This may be formulated as:

All persons born in legal jurisdiction X shall be a

member (citizen) of X.Some persons not born in X but
domiciled in X shall be members of‘x under conditions
a,b,c...; some persons not born in X ang not domiciled

<

-
E)
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in X but born to member(s) of X shall be members of
X under conditions a,b,c,...; some persons not born
in X,not domiciled in X and not born to members of X,
under‘conditions 2,D,Cpeee .

Normally.the.gymber of'peoilé who
fall under "some™ in the above proposition becomes progres-
sively less as one goes down the list. On an aﬁerage,the
majority of peopie fall under the very first part of the
proposition;'and they also happen to be born'to parents who
are already members of X or are domociled in X. The legal |
rule is framed keeping this fact in mind. Let us take the
basic part of the proposifion.of class membership - all

persons born 1in legai jurisdiction X shall be members of X -
‘for cgnsideration here.What is said about this-proposition
will apply to its other qualifying propositions too. What
is the basic epistemological status of this proposition'.
concerningﬁglass membership.?

| The notion of being born in a parti-
cular place or being.born to a particular set of parents is
evidently not contained in the concept of-being a citizen.'
For , from the mere statement that ?P is a citizen of nation
N' , one cannot deduée about P that he was certainly born in
N, or is of parents of N, or that he is domiciled in N.Additi-

onal information is required to derive any of these conclusions.
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Also, the proposition'P is borm in N bﬁ%:is not a legal
member of N',is not'a self contradictory ﬁropositiohJThe
basiec propesition of class membership within a legal system
is therefore synthetic.Is it a priori or a posteriori ? To
answer this,one must ask on what basis is the proposition
' all persons born in legal jurisdiction X are members of

X ' justified ? Is there any fact which one can point to
~that . will be.a ppmpelling reason to believe in the truth
of the above proposition ? In other words , on the bhasis
of experience, what empirical grounds can one offer for
taking all those born within the legal jurisdiction to be
citizens ? It seems to me that no factual grounds can be
offeré& for jugtifying such a proposition. There.is nothing
special about the process of being born or the physiology
éf the person or the geography of the plac;\that can be
p;esented as grounds for accepting a necessary relationship
between being born and being a citizen. The law of citizen-
ship cannot ‘be founded on any factual basis fo} the simple
reason that the concept of bitizenship is not a2 factual
notion,it is a normative notion, that is,it belongs to the
normative discourse.What the law of citizenship establishes
is a necessary relationship between . the  normative notion
of citizenship (i.e, of legal membership) and the faétual

notion of being born in the jurisdiction,or of being domiciled

in it, etc. A relationship 1s established between a normat«

ive premise and a factual premise. Since this proposition
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is necessary and since factual grounds cannot establish .

its ﬁecessity,it muét be establiéhed a priori.That is, the

basic proposition of the law of citizenship is synthetic

a priorzz A priori prqposifions are justified by transcen-

dental arguments.The transcéndental argument in this case

may take the following form - |

For whatever purpose human beings form a legal

community,its formation and continuation can only be
actual if it is made possible. The law of citizenship
makes possible a legal community which can uphold and
continue the application of the laws.Since only a comm-
unity of persons can form a legal system and since a

" legal system cannot exist without a community of persons,
.all persons born within the legal Jjurisdiction must
unconditionally becoﬁe membgrs'of.the community.?he law

of citizenship is thus a necessary presupposition of the

legal system,the one that makes i% possible and actual.
It creates the possibility for the existence of a legal

system in terms of the members who will be governed by
the law and who will formulate the law within the
Jurisdiction, thus defining and‘continuing the existence

of the legal jurisdiction.
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Justifying the basis on which a group
o1 persons should fora a/éommunity is indeed probelmatic.
But,1l tnink, it can be said with some certainty that any
comaunity that regulates its membership by principles which -
‘maxe it iampossible for others to become a memper of that
co.naunity supports an eclecticisa which aay eventually even -
amount to racism. The Law of Citizenship can ,tnus, never

oe grounded in a metnod which makes the selection of new

members to the comaunity depend upon Fhe mere opinion of
some people in the comanunity. A sure way to overcome the
elements of arbitrariness and racism in the selection of
new members to the community is to grant citizenship to
every person born within the legal Jurisdiction.A person
who has been granted citizenship in this way has the option
to either\}emgin with the comaunity or join some other at a
latter stage. The choice aust finally be of the person
“involved.To make this option availabie to the person it is
necessary inat_,in tne first place, citizenship be granted
to nim by tne community in which ne was born. To deny
citizenship to-a person who is born witnin a particular
legal jurisdiction aagounts to denying his the possibility
of self-deternination and conseguently of freedom. The
assertion of the Universal Declaration of Human Rights
tnat every person has-a right to belong to a legal juris-
diction, would, I think, be vacuous if the detergination

of citizenship is left to depend totally upon the views and
the desires of certain people in tne comaunity. If the ainm
law is to maximnize the possioility for human freedom and

well-deing then jus sanguinis and jgg 3011 cannot work in
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ways wanich contradicts tnis possibility. The Japanese Law of
Citizenship whiéh does not autbmatically'grant.citizenship te
all those born witnin its 1egal Jjurisdiction,is a case in

point. 

In defence of the Japanese Law of Citizensnip‘
one may argue that every culture has & right to aaintain it-
self, hence it has a right to select which persons porn
witnin its jurisdiction will oe its members. Tnis argument
is based on a false assumpfion. 1t is indeed true taat every
conmaunity nas not only a rignt oﬁt also a certéin duty fo
naintain its culture. But f{om tnis it does not follow that
the culture in that coammunity will oce naiitained ornly oy
tnose éeople wno are born to parents belonging to that
conmmunity. The maintenance of culture'by a community occurs
in complex ways which ére not depehdent upon which persons
were allowed to become iegal memeors of that coamunity.
Significant aspects of the American cultyre, for example,
have bpeen geherated by people of A%ricaniorigin._Nﬁmerous
Europeans , on the other hand,“have not only adapted to the
North Anerican culture tney have also been instrumental in
its continuity and development..Similarly, one can also
cbserve that many people of Asian origins are at the apex
of North american and European cultures. It is also important
to note in tnis context tnat native .people within a comaunity
nave often been instrunental in oreaking down thne indigenous

culture rather than in proamoting it. The maintenance and

‘development of culture, therefore, cannot be done by legally

deliniting the aembership . to the coamunity. Since it is not

necessary that a particular culture can be sustained only by



139.

the native population of a comnmunity, from thé fact that a
éonnunity has a . right to maintain its culture, it clearly
does wnot follow that it has any right to select which persons
oorn witnin tne jurisdiction will ve its meambers.

The Law of Citizensnip has a universal aspect
to it such that it must-operate in the same way in all
coupunities. Only then can it guaranty the p%ssibllty of a

world coamunity.

Tne jurispreudsntial question about how the
Law of Citizenship actually operates in various legg;/systems
and how thex_need to be developed requires a detailed empirical
and conceptual investigation for each legal system. My aim
nere has only been to snow wnat type of justification this
law requires , in whatever legal System one may consider‘it.
Let us now turn to exa@ine the basis of &

different type of basic legal proposition.



-

b) Freedom of expression:

The basic heuristic princlples whlch
-specify the’ systematic aims of the system are usually
mentioned in the Preamble, they might, however, also come
under the headings of Fupdamént#i Rights, Basic law,
Constitutional righfs;etc. These specify the systematic
aims o; ideals that have to be actualized by the legal

_ System. One such specification concerns the freedom that

:¥eop1e have to express themselves . What is the propositi-

onal status of ‘the proposition that asserts - 'everyone has

a fundamental right to freedom of expression ?g,

‘o

Firstly, the notion of speaklng is not

a part of the notion of freedom and secondly,the neggtion of
this proposition dogs not result in a self 'ontradiction.
Thisgglbposition-;s therefore not a definitional proposition
about'freedom or about speech, it is a synthetic proposition.
What is assertéd in the above proposition is some sort of
necessary comnection between freedom:and being able to
express oneself. This may be interpreted as either that one
needs to be free to express oneself or that one becomes free
. in expressing “oneself, Inneither case ,the relationship
between freédom and expression is in some way necessary.

How is the necessary relatlonship between these twosnotions
'to be justified ? It can not first of all be justified by
any apﬁeal to bhyéical fapts,for the physical facts.reveal

only causal relationships. The relationship between freedom
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and expression that islbeing asserted here is not causal.
"It is not being said .that freedom is the necessary cause
of expression, there are many people who are vé}y freé but
who hardly express themselves. Neither is it being said that
expression is the cause of freedom, there.are ﬁany people
-who express themselves in suph abusive ways that they loose
their freedom rather than gaiﬁ or sustain i%.Bioiogically
or physiologically'there is nothing that shows that “there
is any sort of necessary relationship betweenAfreedom and
expression, _
The freedom”of expression cannot
be groun@gd in any sociological feat such as a convention
of speaking freely or havihg a freedom‘po so'speak.For,
firstly, there have often been convéntions to the contrary.
This makes it neécgssary to justify the choice of any part-
dicular convention.'Secondly, an appeal to a convention only
“qkwgraws our.attention to the fact that some people accept-a
certain way.of behaving.It does not by itself provide any
grounds or reasons why the people a;cept that way of
behav1ng, or why thelr way should be emulated by others.
To Justlfy that. everyone has a rlght to freedom because
there EE some sort of necessary‘relat;onshlp between belﬁg
free and expressing oneself, one would have to provide
reasons that will show why this necessary relationship holds

/
—c
under all ~conditions and not just in some particular conve-

“Nntions. One would also have to show why these two notions
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are related in a rniecessary way. Sipce the jusﬁzfication can
not be -based on facts or.social feats, it must be sought
elsewhere.':Mere observati;n of. fabts énd-}eaté 9annot
ﬁrovide tﬁe required justificgtion, althoﬁgh‘sﬁch bbservat-
ions can certainly be helpfﬁl in understanding the jgctual

i
application of the principles. A transcendental argument

which human reason can provide for the synthetic —;T;;iori
proposition concerning freedom of speech |, may-take the
following form: ‘ -

Law provides the conditions under which free
communication beﬁveen human beings can continue to
exist. Law can continue to rexist (‘be possiblé) only
when free communication Between ﬁuman beings can take

L

place. Thié is so because adjudicétion,mediatiogtﬁ--
arbitratidn and.ofker legal procésses requlre reasoning
to take place between different hﬁﬁan beings.Reasoning
requires the freedom to consider all possibilities and
actualities.Consideration of all possibilities and
actualities requires commuﬂication,.that is,speech and
other modes of expression.Reasoning the:efore réquires
freedom to communicate.Since le%al process involves
reasoning it necessarily requirés freedom to communi-
cate, that is,freedom of speech and expression in

~ general. We see therefore that law is possible only

when there is a freedom of eipression, and freedom

for expression can only continue to exist when people
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live by law.The relationship between freedom and
expression is thus conceptual,ié'is not dependent .
on any factual.or social consideration. The rela-
tighship is necessary for the very possibility of

a legal system.

The basic legal -proposition in the above paragraph is
the one asserting the freedom of expression.Once this has

been established the derivative propositions follow.The
deriyative propositioné are those which are either partic-
ular instances of the general term 'to express' or those
which are instrumental'in‘achieving this freedom.Thus ,
speakiné ié one way of express;ng. Publishing, writing
letters, using the media'sucﬁ as the ‘radio or the television
etc, are other ways of expressing oneself. Hence,the rart-
iqular derivations,such as freedom of speech,freedom of the
press, freedom of the medias, etc, follow from the general
nece§sity of freedom to express. This basic legal proposi-
tion is synthetic a priori.

In fact,all basic heuristic legal
propositions are synthetic a priori propositions. Being
necéssary for law, they make_léw possible. They are justified
not by an appeal to any‘physical or social events bubttrans-
cendentally, that is,by showing that they are internally
necessary cquitions on the basis of which a community can

create and sustain a legal system.Such synthetic 2 priori

-
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propositions are not of the kind which are open to Quine's
Ianalysis of analytiq-synthetic distinction, such that they
may arbitrarily{be analyt;p at one time.and synthetic at
another If they'were such'propositions they would totally
fail in their heuristic function. | |

I turn now to a discussion of one
more type of'propoéition. These propositions aré taken
&d hoc and at random only so as to illustrate some of fhe
basic points made in the last section. A systématic analy-
sis of the héuristic principles of law will be carried out

in Part-IV. ~

¢) Laws of Amendment:

Heuristic principles which specify
the way in which the system may be changed, if the systematic
aims of law are not being achieved, appear in legal Q?scourse
most significantly as laws of amendment . Such laws mostly
require a majorit¥ ofi the legal subjects to consent to the
change before tgérlaws can be amen&ed. This consent is
sometimes taken to be given if trle majority of the repres-
entatives of the legal subjects,instead of .the subjects
themselves ,consent’ to thé.change.In this interpretation
often two thirds of the members of the parliament have to
give theif consent. For example, Article 146 of the Const-

itutiQQ of the Soviet Union states : "Amendments to the
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Constitution of USSR shall be adopted by a majority of not
less than two thirds of the votes in each of the Chambers of
the Supreme Soviet of USSR." Other constitutions have similar
laws requiring a majority vote.Under ancther interpretat?&n
and under different conditions the consent of the majori?&
of the legal subjects is sought directly.In such, cases a ref-
erendum is held.Fundamental amendments may also be possible
by allowing the Supreme Court to bring about the changes. |
Simpler changes in the law,it mﬁst be remembered ,are oft;
brought about by the lower courts and individual judges in
interpreting or extending the law to cover new cases.Whaf is
comm&n to all of the above types of changes,whether se¢oﬁé;ry
or fundamenéal,is that tpey are all brought about in a legal
way, that is,with the u;é of reason and free consent.Force,

" fiat or decree are not involved.The distingﬁishing character-
istic of the legal way'is that it is always justiciable.It is
grounded in the principles of procedural justice.The basie
legal proposition which concerns changeé in the law can thus

be formulated as 1 Changes iﬁ the law must 2lways be brought

about in a legal way,that is,in a way which does not contradict

the principles of procedural justice.Or converselv.only changes

. brought about in a legal way gqualify to be law.In a subéequent

chapter,where I discuss the issue of legal teleology,I shall
discuss in detail the problems concerning leéal’amendment and

the basic principles of procedural justice in which the notion

of a legal way is grouﬁded.nge it is necessarf to ask : what

- ] ”,
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is fhe propositional status of the above proposition concern-
ing legal amendment ? _

The notion of amendment is a general noti-
on.Many things aﬁd processes are amended.Hence the notion of
amendment ﬁoes not by itself contaln the notion of a legal
way of changing things.fhey can be changed in many otﬁer ways,
such as by force.Morbkover, the negation of the proposition does
no#&produce a contradiction.Hence, the proposition is synthetic.

In what manner is the proposition to be
be justified ? Certainly,bringing changes in the law in a
particular manner is not a matter of arbitrary choice as is
the case in games.On the othér hand, there are no factual cons-
trainfs which make it necessary to follow only a particular
method.Nor is it the mere desire to maintain a decorum or
cﬁnvention that justifies the legal way of amendment,for deco-
rum and conventions can'be radically different from each other.
Ultimately, one has to justify the legal way of amending things
as being reasonable.That is,one has to show that human reason
wants this particulaf method of amendment even if there are
no factﬁa; or conventional constraints. A transcendental argu-
ment to justify the legal way of bringing about amendments
may take the following form :-

It is the business of law to create and maintain a
legal comminity in which individuals can‘continue to

act morally and achieve their moral ends.The procedures
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which will allow the continuation of moral activities
by the individuals are;firstly.those which will not
put an individual out of existéncesecondly. those which .
will not physically restrict‘his activities;and thirdly
those which wiil not make it impossible for him to exer-
cise his free.will.Positively,what they will allow is
feasoning,the freedom to obtain tﬁe knowledge of all
possibilities and actualities,cooperation,and help
from others.That 1s,they will allow only a legal way of
acting,a way that does not invliove force, v1olence or

— arbitrary decree.Changes brought about in a legal way
are thus necessary for the very existence and contin-
uation of a legal order.They make a legal system
possible.

Basically, the above argument asserts a
necessary relationship between means and ends, that is,between.
procedural Jjustice and substantive justice.lI shall discuss
this relationship while examining the teleology of law.Here
it suffices to note the propositional status of the basic
propoéition concerning amendments.

. Having noted the status of at least
three basic types of legal propositions,it will be imporfant
now to continue the further inquiry about the natufe of -
basic legai propositions, especially the nature 6f the
necessity asserfed by the sjﬁthetié a friori legal propoéi—

tions.
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IV, THE STATUS OF LEGAL ENTITES. -

S

Basic synthetic a priori propositions

. of law assert a necessary relatlonshlp between the legal-

subject and the legal obgect For example, as we saw in the
last section, a proposition may assert a necessary relation
between being born in a pérticular place and being a citizen,
another may assert a necessary relation between freedom angd -
expression, and-still another between change and amendment.
To ekplicate the nature of the necessity that is expressed in
such prOpositioﬁs we have to know the type of entites that are
referred to  in these propositions. Different types of
entities are related differently.For example,the necessary
felation that obtains between thunder and lightning is cau-
sal,whereas that obtaining between a triangle and a three-
sided figure is logical.Propositions asserting relationships
between different types of entities express different necessi-
ties. )

Traditionally,since John Locke, enti-
ties have been classified into . two types , the natural

kinds and the nominal kinds.According to Locke,with each mean-

ingful term there is associated some abstract idea that deter-
mines what things have a right to be designated by that term.He
called this abstract idea the 'nominal' essence of the thing
for which the term stands.These nominal essences are gf our
own making whereas real essences exist in things themsel?es.
The - things having real éssenées are natural kind objects.

-1h2-
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According to Locke.it'is‘by the nominal essences that we
distingqish things into sorts,since we C%? never come to
know the real essence of natural things{A recent version
of the traditional theory is that.of C.I.Eewis.17He argues
that the description given in connection with natural kinds
defines the term, in ;he sense that anything satisfying the
déscription falls in the extension of the termj}hOSe terms
which do not satisfy this condition are about nominal kinds.

Is the natural kind - nominal kiﬁd
distinction adequate to encompass the cﬁaracterhﬁics of iégal
entities ? It does not seem to be So . The inadequacy of this
distinction becomes obvious if we turn our attention to the -
normative discourse. The natural kind-nominal kind distinction,
it mﬁst be noted,arose mainly in the context of an analysis

d§concerning discourse about fa¢ts.Recent realists,such as
Kripke,Hilary Putnam and othé@s,who . tgo make use of this
distinction, are aléo mainly involved with analysing pr0posi—
tions about fac%s and not about feats.

Entities,such as courts,parliaments,
citizens.policemen,corporations,criminals. etc., are neither
'natural’ like the natural kind objects.su;h as trees and
stones, nor are they like the nominal kind entities »Such as
the four dimensional cubes.,Parliaments, courds,etc, exist object-
ively , hg;;;er » they are not tangible like the natural

kind entities.What sort'qf ehtit;es are they then ?

All these separate kinds of entities,it
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will have been noticed , belong to normative discourse.

They are not corporeal objécts,but nonetheless, they are intel-

. 1ligible as entities.They are intelligible to us as entities

in terms of the norms that describe what it means to be one

of these entities and what they are supposed to do.However ,
the main factor that distiﬁguishes entities belonging %o
normative éiscourse is that such entities are not created
by individual human beings (in their heads ),as imaginary or
abstract entities are .They are created socially, that is ,
by the cooperation of a number of people willing to abide by
certain norms. We haﬁe,thus , at least three distinctions
which distinguish  the above mentioned types of egtitiés from
natural kind and. nominal kind entities': .
a) they are notltang;ble or corpqreal.objects.buﬁ they are

intelligzible as entites;

b) such entities do not appear by themselves nor are they
¢created by individual human beings, they are created by
prolonged cooperative social actions;

~ ‘
¢) they are created on the basis of norms.

Since the entities defined by the above

" criteria nelther describe the natural kinds nér the nominal

kinds,it would be best to give them a distinet name.The termu

normative kinds would ,I think, describe them best.Legal

entities, then,belong to a separate and unique class of enti -

A3

ties.One must neither try to reduce them to physical entities

nor to abstract nominal entities. Legal entities are normative



15].

kinds.

Since normétive kinds are created by us,
we are in =z totaily different situation in relation +to them
than we are in relation to entities not created by us.The.r
basic difference is this 1 since normative kinds are created
by u;fwe do not only know them by description,but-also what
1t means to be such entities, that 1s we know them both dés—
criptively and essentially.For example,we not only know what
'laﬁyér' or '"Jjudge' means through description ,we also know
what it means to Se a lawyer or a judge. Similarly,we do not
only know what a 'faculty' means by description,we also know
what' it means to be or to constitute a faculty. The same
canhot be sald of entities that we 40 not create,such as
stones or trees.Although we know what 'stone’ or ‘tree’ means
through description or through sense perception,we:do not .

know what it means to be a stone or a tree.

If‘the essence of the entity  descri-

bed by a norm 1s known to us xhen.clearly;within the norma-

tive discourse the intension determines the extension.That

is, the intension is necessarily related to the extension

in the i‘xiormative discourse,in the sense that if we know what

is in the intension we also know what_falls in the extension.
B Since-the intension necessarily.aeter-

mines the extenslon and since we know the extension essenti-

| ally, it follows that in normative discourse,from the epis-

temic (i.e., de dicto) necessity between concepts,one can
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4156 legitimately infer the essential (i.e., metaphysical or
de re) necessity between the entities in the extension.
For example, if there is a necessary epistemological rela-
.tionship betwéén being free to express oneselfx'and being
able to achieve the legal ends,then the necessary metaphysi-
cal relationship follows, it implies that only in a
soclety in which the agents are able to express themselves
freely will the legal ends be achieved, alsc,only an indivi-
dual who is free to express himself will be able?fd achiévé
the legal ends. |

Thus,as 1t turns out,although the
necessary relationship in a basic legal proposition is bet-
ween the concepts ,this conceptual necessity does not remain
de dicto (as may be the case in factual discourse).The concept-
ual necéésity becomes metabhysical sihcé the essences of the
normative kinds are known to us.

Basic legal propositions, “then,are
,synfhetic a priori,essentially or metaphysically,necessary
propositions. Since some synthetic a.priorf propositions
talso concern factual discourse, it becomes -important to
clearly distinguish those applying to normative discoﬁrse.

and consequéntly to law, from the former type.
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Y. THE NATURE OF BASIC LEGAL PROPOSITIONS.

[
HE

If our relation to normative kinds
‘1s fundamentally different from fhat t0 natural and hominal
kinds ,then the pr;positioné which assert necessary relation-
ships between normative kinds must also be radically differ-
ent from those asserting necessary relationshipé between
natural or nominal-kinds.This'difference-becomes most signi-
ficant when we consider synthetic a priori pr0positiqns.
Synthetic a briéri propositions which bind normative kinds
into heceséary relationships’ must be distinguished from
those which bind natural or nominal kinds into such relation-
ships. .

Acting in accordance ﬁith norms creates
normatively possible states of affairs.Zntities of normative
kinds belqné to such  possible states of affairs;‘ﬁormatively
ﬁossible sfates of affairs: ( such as political,legal,ling-
uistic,commercial,etc,)must be distinguished from the factually
possible states of affairs(such as ecological,biclogical,physi-
cal and other similar states of aff;irs).

Synthetic a priori propositions,such
as 'every event has a cause', provide heuristic principles
to organize the facts of the factually possible states of
affairs.Or,as Kant argued, such propositions inform our under-
standing :and make the world intelligible.The synthetic a’
priori propositions applying to the.normatively possible
states of affairs,howeven.funétion in a very different way.

<
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Such propositions not only inform and organize our knowledge
about-the world,they actuzbly organize and give a structure
to the normatively possible states-of affairs.That is,they

literally 'in-form',i.e,give a form,to some states of affairs.

The fact that they function innthis unique way follows direct- .

ly from the nature of the necgssity involved in such-proposi-

tions which apply to the normative kinds assert not only an
épistemological necessity but also a metaphysical necessity.
Since such propositions express a metaphysicél necessity.when'
it comes to informing or organizing the normatively possible
states of affaifs.they not only inform and organize our know-
ledge about them but alse inform and organize the world essen-
tially, that is,actually. ' -

Since synthetic a prioeri propesitions,
whicﬁ apply.to the normatively possible states of affairs,
function in a différent way than propositioens éuch as 'every
event has ‘a cause',1lt would be best to distinguish between
these two types of propositions By defining the former type as

normatively synthetic a priori propositions, and the latter

type as factually synthetic a priori propositions.

The view presented here differs from
that of Kant insofar as it makes a distinction between diff-
erent types of synthetic a priori propositions,but it is

similar to his view in that Kant too,believed that the basic

propositions of law and morality are synthetic a priori.The
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difference,however,lies in the fact that since, according

to the arguments here,the syntheti¢ a priori propositions

- of reason give ﬁetaphysica; form to the social order,they

not only become_regﬁlatfve rﬂles'of.rééson-but also consti-
tutive principles of the social realm.Kant believed that
synthetic a pridri propositions belonging to tﬁe moral and .
legal discourse only regulate our = knowledge of the
moral realm . A i ‘ A
The substantive issues about how synthetic

a priori pr0positions function differently in the social

realm,can only be considered in detall after the notlon of

-

RS

a'realm' has been clarified to some extent.In “the flrst
section of the next Part,I intend to explo;e,in some detail,
the notion of the realm in which law exists.Here it is impor-
tant to draw the relevant conclﬁsions that emerge from the
final decision about the nature of the‘basiéllegal proposi-
tions, namely,the point that basic legal propositions are
normatively synthetic a prioril de re necessary propositions.
.Three very significaﬁt consequences follow

from such a characterization of the nature of basic legal

L]

propositions.

s

The first ihpoftant consequence is that

such propositions cannot be justified to be true ﬁrqﬁbsitioﬁs
df law by any appeal to expertence.That is,their trﬁth condi-
fions cannot be dependent on the human will alone.Such pro-

positions are not true because.they are commands*of ‘any person

N\
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or persons.Neither are they true becauge many or gll peréons
have given their consent td make  them true.The human will
is involfe& only instrumentally with the basic legal proposiF
tions.We will and consent that they be applied because they
are true propositians of law.The tfu¥h of the propositions
does not follow from our activities.We are motivated to carry
out the activities proposed by the basic legal pr0poéitions.
because of their a pridri truths.

The second important conclusion is that
‘basic légal propositions are not propositions of natural law,
in the sense that they are not propositions about nature;nor ’
do they derive their justificatian from states of affairs in
nature.Discussions about nature seem to be discussions about
the factually possigle states of affairs.bﬁt normatively
poSsiﬁle sfates of affairs,as';e have seén.do ﬁot involve a
discourse of this type.Propositions abouf natufe.in the stri-
ctest éense,would be synthetic a p;steriori proéositions;and
propositions thch'organize our knoﬁledge about nature w&uld
be synthetic a priofi propositions;but basic iegal proposi-
'fioné are like neither of these.This brings me to the thifd
important conclusion. ‘

If the truth of basic Iegai propositions
is not dependent upon the human will.coﬁld oné say,as it has
been said sometimes,that it is dependént upon human reason ?
There are some very important quaiificat;ong which need to

be kept in mind if one wishes to characterize them in this
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way.FPirstly, they are n&%‘just truths of reason but truths
of reason in application to the hormatively possible states
of affalrs This makes them very different from the proposi-
tLons of loglc or mathematics which, too,are claimed to be

truths of reason.Ba81c logical or mathematical propOSltlonS,

which are sometlmes rlghtly called the laws of thought,

are often claimed t9 be eternal;y-true,whether.the human
mind discovers them or not.Basic legal pr0positions.however,
are not eternally true in this sense;Since they have to be
used to create and sustain normatively possible states of
affairs,they only become true (that is,come to exist) when
there actually exists a social realm created and sustained

IS ) ~
on the basis such propositions.In contrast to the laws of

thought the ¥asic 1egal'propositions are the laws of practice,
that is,laws by which thé human will or inclination is deter-
mined through ason in practice.laws of thought, 1nsofar as
thought applles to all states of ‘affairs, naturally concern
both the factually and the normatively possible states of
affaifs .But laws of practice concern only the normatively
possible states of affairs.‘

The view that basic }egal prepositions
are propositions of natural law,in tﬁe sense that they are
about factually possible states of affairs ,can have immoral
implications. When it comes to natural laws such as the law

of gravity,we do not have the choice of following ot disobey-
ing them ,but we always have the choice of either following
LY
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or not following the laws of the normatively possible states
of affairs.By not foliowing them we will,of course,not be
" participating in or creating that normatively p&ssible state
of affairs,but then -the ultimate choice is ours.The traditio-
'nai natural law proposifions,I thinﬁ.inténd to say 1'this is
how~things are;.If basic legal propositions were of this sort
| th:;jggrstly,there would be no mofal necessity to follow them,
we would be doing it without choice.HowéVer.the second danger
is morpe significant,such a belisef could lead to use of force
by some people,agalnst others, to make them behave as they
‘naturally' shouldwlhat is,instead of leading to freedom f:
such a beif%% coi:;Eéead to compulsion on the grounds that -
human nature or the Qorld naturally ordains people to behave
in a particular way.Basic legal propositions,as weishall see,
are not the type of propositions which allow the use of
such compulsion or force.

Since basic legal propositions are not
about n#tufé,it is not appropriate to call them propositions
of-natural law.One may, if one wishei,ﬁse the term 'natural’
in-.a metaphorical sensé,in the sense of 'internal'.In such
a sense basic legal'propositions are ngtural to law, they are
internally true to it. |

On the basis of the conclusions about

the. nature of basic legal propositions,I shall now proceed to

analyse the substantive claims of some important legal theories.

This discussion will show why Part-IV of this work is necessary.

i\
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Review and Conclusions - IIT.
THE BASIQ SHORTCOMINGS OF THE TRADITIONAL LEGAL THEORIES.

The different conditions that a
legal.theory is required to satisfy were noted at the end of
Part II.In Part IIT the status and the functions of different
typés.of.propositions Qére'discu§sed. Let us now proceed to
see’ how different legal thebfies‘have attempted to satisfy
these requirements and what sorts of'propositions ﬂhey have
appeaied to to fulfii their task. _

Typically,philosophers have responded
in three different ways.In the first response they have supp-
osed that the requirements which make a normative system into
a legal system could be met by the commands of some authority.
In their legal theories. they have.accordingly attempted to
spell out the conditiqns in whig; the commands of the autho-
rity could determinewbﬁe validiéy ana the existence of law,
Ig_the second response'thebrists have asserted that the spec-
ific conditions are met by a rule or some rules of recogn-
ition which simply give the desired limits for the vaiidity
and the existence of law. While, in the third response they
have argued that'the requifements are met by a basic norm
which constrains thg system but is not ,itself, deriveable
from a more ﬁasic rule, Let us examine each of tﬁese

types of responses in detail.
A‘., -~
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g.The first type of response is to be
found in the legal theory of John Austin. In it , legal
systems are chéractérized in terms of second order rules
such as the rules of individuation,classification and
correlation, which derive their ultimate legitimécy'from
a higher order basic legal proposition which asserts that
the 1oﬁer order legal propositions are nothing but the
"decree of the sovereign authority. Such an authority expr-
esses its will , signifies its desire and backs up both
by a threat suff;cently effective to compel ébed_ience.1

| : Auétin's notion bf the way the

people are obliged to obey the law has been analysed by
Hart in terms of -the way people are compelled to do dif;er—
ent actions. A man with a gun, for example,can compel
people to do something,law too obliges people to perform some
actions., But , as Hart has pointed out,theréﬁ;s an important
differencé-in the way the people are obliged.in the case
of the gunman situtation , *the people are conimanded to
do something by use of force, but in the latteﬁzcase. it ié
their general obligation to obey the law that céppels
them to perform soﬁe actions, Thus'Austin,accordf?g to
Hart, confuses having a duty to obey the'léy with
being obliged to obey it .in the sense of being for%ed to
obey itfaBut.is Hart's -analysis itsglf §ﬁc¢essful%in
showing what sort of obligation veople have to obey the

law if it is not a fear of threat or force that will be used
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against them ? To answer this questien #é'must.first take a
closer look at Austin's error. | ‘

. ‘At the deeper level, Austin's analysis
confuses the obligation to-obey the 14w with the obligation
to accept the rules which legitimize the law making agency.
Austin, of course, realizes that there must be rules which
determine who is and who is not a2 member of the sovereign
(the law making body), but he does not give any agcounﬁ of
why we should accept the rules which séy that the law making
agency is to be accepted or obeyed.He tells us that such a
queétion is simply beyond the province of law. If,for the
moment we even grént that the answer to such a guestion is
" beyond the province of law,it certainly does not follow that .

it is Beyond the province of legal theory. In his The Province

of Jurisprudence Determined Austin was not presenting primary

legal propositions but a legal theory. If a legal theory can
not tell us why we must accept. the rules which assert that a -
particular agency is to be.accepted as a' law making agency,
then whgt theory can ?

Rules whlch tell us why the law making
agency must be accepted must evidently be conceptually prior to
the law making agency itself. They can not,therefore, them-
selves be commands of the sovereign. The proposition that
"law is the command of the sovereign ' is an analytic propo-

sition , or at least intended to be so.For law,ln this case,

is defined to be the command of the soverelgn ;i they are
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one and the same Ehing; that is, law is the command of the
sovereign and the command of the sovereign is iaw.How¢ver,'
Ialthough this proposition is analytic, Austin di@ not
evidently intend it to be.a priori ,He did not,for example,
hold that this proposition ‘would seem to Dbe a self -
evident proposition or that it would be justified
by the way we use language.He wouid,I think, assert that
this is how in fact law works,that one has to actually
observe how the decree of the sovereign becomes law to
verify the truth of the proposition. In short,the acceptance
of this proposition to be a true proposition about laﬁ would
require some sort of aposteriori Justification.

In the absence of a justification which
tells us why the law making agency must be accepted Austinls
insistence simply that the soverelgn s commands comprise the
only law and that these laws must be obeyed,Beventually amo=- -
unts to propounding a dogmatic theory, which, in its most
essential aspects,is indistinguishable from a justification
of thé use of force by some people on others, Basic analytic
a posteriori proposition,as we have seen, are not the basic
propositions of law. They are propositions on the basis of
which conventions,fashions,styles,games,etc, are created
and sustained.An  argument -which-allows for the use of
force ina system founded on an anaiytic.aposteriori

proposition, is then nothing but a justification of a
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convention in which some people can arbitrarily use force _
on others, that is, it is a‘justification for 'martial laws ,
dictatorship and other similar coercive systems.

The beét exponent of‘thé second tyﬁe
of response to the requirements of a legal theory hés been
H.L.A.Hart. Hart presents a theory in terms of priméry rules
- which oblige éeople to obey and secondary rules which confer
power and legitimize the law méking agency.The secondary
rules ,which are rules of recognition,change and adjudica-
tion are,according to Hart, "matters of'fact“.u

We have alreadf seen that in so far
as the propérty of having primary and sedondary rules is
concerned ,it does not characterize legal systems, but
normative systems in general.Such characterizations there-
f;re,dolnot“distinguish‘1aw from other normative systems, T
It is their property of being a 'matter of fact' that needs
to be examined here. _
By makiné“%he basic rules of recogni-
tion simply 'matters of fact!-, Hart does not permit ué to
distinguish between the reasons why people should obey the
law and the reasons why they actually obey it. In the
strict sense,as we have,éeen, matters of fact are expressed
as synthéticzaposteriori propositions. The question of obey-
ing or not obeying the dictates expressed in such propositions
just does not arise, we-have no choice in the matter.The propod-

sition that ' & man's heart beats about 72 times a minute
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on the average under non-active conditions ‘,1s a synthetic.

aposteriori matter of fact proposition.This proposition is

a geyeral rule which a doctor uses to check the health of

a person. Can it be said that when my heart beats ?é tiﬁes
I am ‘obeying this rule ? In checking my pulse is the doctor
checking whetheT or not I am being obedient in fﬁilowing

a rule ? Evidentl& not, the question Bf obeyihg or followihg
a rule which is a matteg of fact does not arise, activities
Just happen in accordance with such rules.Thus,when Hart
says that the -basic rules of recognition are matﬁers of
Ifact,he«obviously can not mean that.they ére synthetic

a posteriori propositions.In- - England, Hart tells us, the
basic rule of recognition is " What the Queen in
Parliament enacts is law." What sort of “matter of fact"
does this proposition describe ? Clearly,it does hot
describe a fact of nature or of the physical world.As
suggésted before, perhaps Hart means it describes something
"true in a society,and is hence, in some derivative sense,

a social 'fact'; but even in this sense it is hard to see
how it can be a matter of 'fact'!, for there is no feat

. which actually corresponds to this propositioniﬁhe;mopaéxion,
thus;does not describe any ‘'matter of faéﬁ' in either a
literal or derfvative sense. It is a proposition asSerting
a norm, that(is ,- it is a norm applying to the normatively

possible state OR affairs. One must ask then, why does Hart
insist or calling it a 'matter of fact' ? The obvious result
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of making the basic rule of recognition a matter of fact

is to suggest that it is a synthetic aposteriorl proposz-

tion , and likq\synthetlczlposteriori factual prop051tions

(such as the law of gravity) it must be accepted that this

is how the world is,tﬁere 1s nothing we can do to change

it.It is also to imply that the question of moral appraisal

does not apply to the basic legai supposition,since, matters

of facts,as we know, are not open to such criticisms. .
However,Hart does not believe thza.1;'“":[21/:-_—-—_“‘\5

is not open to moral appraisal,although his characterization

‘of the basic rule of recognition implies this.Since he ‘

allows them to be morally appraised we must take the basic

rules of recognition that he mentions to be analytic aposter-

iori, and not a’synthetica posteriori matter of fact.Analy-

tic QEO_S_teriori propositipns, as noted, are propositions
defined by humgn beings to be so,for pafticular practical
purposes.They are not like the factual propositions that

we disecover. If Hart accepts the analytic a posteriori
prop&sition,'What the Queen-in Parliament enacts is law'

to be the basic rule of recognition, how is it any differ-

ent from Austin's claim that the basic rule of recognition

is 'What the soveréign commands is law' ? The Queen in Parlia-
ment is after all sﬁpposed to be the sovereign; The
ceﬁt?al'differgnce, as it seems to emerge from his anélysis,

" is this : unlike Austin , Hart does not believe that every-

one in England has to believe in the truth of the proposition
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that the law in England is what the Queen in Parliamenrt
enacts.Only some of them hﬁve %p believe in the truth of
this proposition, némely, the offibials involved in app-
lying the law.The rule on tﬁe bésis of which the wvalidity
of law is recognized ,Hart tells us, concerns only the
officials, only they have to take an '‘internal' point of
view with regard to such rules.To také an'internal'point
of view isoto accept the proposition to be binding on one's
behaviour.It is not.td take an ‘'external',i.e, an outsider's,
point of view from which one only describes what the rules
are but is not oneself bound by_t@em.According to Haft,-one
who takes an internal point of view with regard to the propo-
sition ‘'what the Queen in Pariiament enacts is law' would
have to take this proppsition to be a true proposition for
Eﬁgiish law.6 ' . ;

| If only the officials have a criterion
for recognizing what rules are to count as laws,then whaf
about the ggneral public 3’How do they recognize what the
valid laws of the land are ? If the quéstion 'what are to
count ag first ordef legal propositions ?' is answered by
‘whatever the officials recognize them to ?e on the basis
of ‘some rule of recbgnitioh which they themselves have made
up or accepted',then this amounts to firstly asserting that’
law is whatever the officials declare it to be , and

secondly that the general public has no way. of
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independently.recognizing what is to count as the law of
the_laﬁd.lf the general public has no independert way of
recognizing what is to count as the valid laws in the
~Jurisdiction, does it follow that the officials can declare
any propositlon to be a law ? _

Hart is not unaware of this difficulty
and he does suggest that the officials who‘;re'authorized to
make.such rules must give them a content which does net
stray too far from thb\\core sense” of the natural law
thesis. He thlnks thaE:fhere is a "necessary-contingent”
relatlonship between the "core ;ense" of. natural law propo-
sitions and the validity of the positi§ély declared laws.
But if , in fact, the ultimate rulelof recognition ié simply
a 'matter of fact'.(whethér we interpret it as a synthetic
aposteriori prbposition of an analyticiggosteriori pProposi-
tion } ,:-how can we explain.this "contingent-necessary"
réiationship in a way which obliges the officials con;erned
to accept any restriction .on the content of their rules ?

If there is no reétriétion on.what can become or be accepted
as a rule of recognition then,at the ultimate level, there

is no restriction-on what céﬁ be declaredto bélaw. The
difference betgeen a legal system and a syétem by fiat,thus,
'événtually,becomes impossible- to sustéin within such a
concgptualqscheme, although legal practice at levels other 1
than the basic one could be shown to be different from

despotic practice . In a despotic or a dictatorial political
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_system,thé dictator dictates what is to be the rule of recog-
‘nition and he enfpgéés.it on the people. If there is no ﬁay /a
of distipguishingfﬁétween the rule of recognition that the
dictator enforées and the fule of recognition enithe basis of
which a ﬁroposition fﬁ\zssognizéd as legitimate law, then

"~ there can be no way of‘&fgtinguishing between an arbitrary
political systeﬁ and a~social system in which the people
live by the rilles of law. Hart's analysis of the system of
rules,fhﬁs,evehtually andunts to the assé;tion that we can
not distinguiéﬁxbetweén arbitrary rules of recognition.set,..
by dictators and the rules of recognition involved irflegai'

sy¥stems. Such a thesis,as I shdll argue in the next Part )

of this work ,is fundaméntally‘mistaken.We can not only l

diéfinghfsh between arbitrary political systems and'legal

s&étems, but also‘between different types of rules'6f recog-
nitibn, evén at tﬁe ultimate level.lNot every arbitrary )
rule ‘can  be . classified as a rule of recognition of

" law, _ .

We sée,thus,that both Austin and Hart
finally fail to distinguish the concept of law;fi?étly:from
the concept of normative syétems in generai and secondly |
from the concept of those normative systems which sanction the
use of force and cumpulsion. That is, aqsagst the normative

. systems there are many systems which use force to compel

people to bghave in alparticular way; Hart's analysis fails

-
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to show how one can distinguish between these different
normative systems.

Since Hart's analysis is unable to
distinguish between different types of normative systems which -
employ force,it is finaily unable to tell us in what sense of |
‘obliged' ‘are we obliged to follow the law.Eventually, the
reason why we’have to do our legal 'duty' turns out to.be t
to avoid being forced by someone to do so. But such a compul-
sion to do one's 'duty’ ié also the one that obtains in a
dietatorial s&stem.or under martial law.Hart's analysis, there-
fore, is unable to bring out how the compulsion involved in
a légal system is any different from the compulsion in a gunman
situation. If both are finally based on a threat of punishment
aﬁd Physical and mental pain,then they beth finally compel us
in the same way.Moreover,since Hart allows the totalitarian
system set up by a dictator to be just as'legal' as any other
leggl system,he even legitimizes the gunman's method, for a
didéggor‘is nothing but a gunman at large.He operates on fhe .
same principles and in the same way as-a guhman does, the oqu
difference is that while a gunman may compel an indiv3dual, the
dictator uses a group of peop}e to compel many.

| In all its essential aspects then,Hart's
theoryc%é'not very differeht frém that of Austin‘s.The aspects
that he p;esents as &ifferent are in fact those aspects

which belong to the concept of an opensnormative system, not

L

U



D Y

to the idea of law.Hart,in fact,presents a variation on the
Austinian theme,in which not all citizens but cniy the eﬁploy—
ees oftthe leéal system have a duty to take the dictates of the
sovereign as binding.But_why must the employees take such an
internal attitude towards fhe dictates of the sovereign ?
Harf does not explain this . Perhaps, as Golding has pointed
out,the officials have a mechanical habit of obedience.a

The fact that Hart has not moved aﬁay
from the basic Austinian assumptions becomes evident if one
considers even the notions 1in terms of which he poses the
basic gquestions of legal theory.The question about whether or
not there 1s any necessity to follow the rules set up by the
legal authorities, i: misleadingly asked as - is thefe an
obligation to obey the law 7 If law is not a command where

does the question of obeying it or not obeying it arise ?

The requirement of obedience is necessary only for commands \

and orders.The language game ofi'obedience',as the Wittgenste-
inians would explain it, is intelligible only in a form of
life in which orders and commands are issued.In following a
legal rule one is only acting in accordance with the principles
proposed by a legitimate group of people. To assert that in
doing so one is obeying these people an additional theory is
being tac1tly asserted. " -
In conclu31on then, the central source

of confusion in Austin's legalv¢heory and in Hart's version

-

T
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of his fheory,lies in the fact that they,;asé their systems
on analytical a posteriori ﬁropositions which can be defined
in any way depending on the will of different persons.Basic.
legal propositions,it has been argued,are necessary proposi- S~
tioﬁsh,they can not be defifed in any arbitrary way. The’
nécessity is not grounded in the faqt that some one wants

them to be so, but in the very possibility of an application
of certain necessary propositions to‘society . A discuséion
of their substantive nature must, however,wait antill we have
examined the following alterﬁativé responses to the require-

ments of a legal theory.

The thlrd type of response —_a
system of rules based on rules — 1is found in Hans Kelsen's
work. According to Kelsen, a legal system is comprised of
a hierarchy of norms.The vglidity of one norm is determined
by reference to another norm, one higher in the system.At
the base of the system i; the “grundnorﬁ", the basic norm
which validates and legitimizes all other norms and law -
making agencies. |

Now we have alrea&y seen that the
property of having a hierarchy of norms is not&unique‘to
law , many social organizatioﬁs fgnction in the same wéy.
The validation of tﬁe basic firsprorder rules in every

normatively possible state of affairs is done on the basis

of more basic rules of recognitioqﬁadjudication,and other

;. -
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power conferring .rules.The chgyacterization that;in a norm-
ative system the lower rules-ére validated by the higher of
more basic rule is-not enough to distinguish law; more needs .
to be said to specify that hierarchy of norms.whiCh can be
called uniquely legal., Has Kelsen be%n able to distinguish
law from other such structurally similar nérmative systemé
| Kelsen declares that "all law is
positive law" by which hé means that all laws are created
and annulled by the act of will, but he recognizes that the
basic of the ;grundnorn' can scafcely be a positive 1aw in
the same sense,; it is unique ? What sort of uniqueness is
trre’ .

it has bften been ciaimed that in
characterizing the uniquene%% of the basic proposition of
law Kelsen 1s presenting a Kantian view, Kelsen himself
claims thgs%owhether or not this is really the case requires

a closer look at his arguments. Kelsen tells us:

Insofar'as only the presupposition of the basic norm,makes it
possible to interpret the subjective meaning of the constitution-
creating act (and of the acts established according to the constitu-

. tion) as their objective méaning, that is, as objectively valid legal
. norms, the basic norm as represented by the science of law may be
_ characterized as the transcendental-logical condition of this inter-
pretation, if it is permissible to use by analogy a concept of Kant's
cpistemology. Kant asks: “How is it possible to interpret without a
metaphysical hypothesis, the facts perceived by our senses, in the
laws of nature formulated by natural science?” In the same way,
the Pure Theory of Law asks: “How is it possible to interpret
without recourse to meta-legal authorities, like God or nature, the
subjective meaning of certain facts as a system of objectively valid
legal norms describable in rules of law?" The epistemological an-
swer of the Pure Theory of Law is: “By presupposing the basic
norm that one ought to‘behave as the constitution prescribes, that



is, one ought to behave in accordance with the subjcc:ivé meaning
of the constitution-creating act of will—according to the prescrip-
tions of the authority creating the constitution.” 79 2

-

The question posed-is indéed
Kantian and I think Kelsen is certainly right in seeking
to establish the possibility of a legal science without
recoursé to meta-legal authorities, but is the answert
provided Kantian ? Igithis what Kant meant by a 'transcen-
dental . presupposition' ? Kelsen tells us xhaﬁ.the basic
ggundhorm of law is a 'transcendental-logical pfesupposi—
tion' , but in wﬁat sense of'trahscendental' is the propo-
sition ™ one ought to‘ behave as the constitution prescri-
bes "» or,as Kelsen reformulaté§ iﬁ, » oné'ought'to behafe

according to the prescriptions of the authority creating

the constitution » ,a transcendental proposition ? Clearly

if the basic norm is a 'constitution-creating act of will'
then it can not be a transcendental presupposition,'at
least not in the Kantian sense, for propositions whose truth
or existence 'depends"upon acts of will are not transcen-
dental propositions for Kant, oély propositions given a
priqzi by reason’,whose tfuth requires ; transcendental
justificatlom,qualify to be transcendenta} p'\resuppositions.‘12
ﬁence,either Kelsen's argument represents%ﬁxmisunderétand—

ing of the Kantian philosophy, or else he is using the terms



174.

'transcendental' and 'presuppositions' in a sense not
explained in the context. Perhéps Kelsen 13 led to chaféc-
terize the basic proﬁosition that he. presents,as ‘'transcen-
dental' by the mere fact that it makes something possible.
If so,the sense in which different propositions make diff-
erent things possible must be clearly distinguished.Many
propositions make an event or a possible state of affairs
physically,i.e, materially possibig, but this property

alone does not make the proposition a trascendental presup-
position.; the proposition could be .a = definitional
proposition which defines the convention to be followed,

or it could be a permission or a decree which makes

" possible some acts or events.The propositioh presented by
Kelsen above is a proposition which allows for the material
possibilty of a normative sysﬁem. To illustrate this point
it will be helpful td consider other similar propositions,
The proposition that * one ought to behave according to

the prescriptioﬁs of'tbe authority creating, the constitution
of Canadian Philosophical ASSW this Associa-
tion possible; similarly,' one ought to behave according '
to the constitution of the Rotary Ciub', makes the Club
possible, 053 ‘one ought;to behave according to the prescr-
iptions of'the authority creating the rules (constitution)
of hockey '» makes the game of-hockey possible, If tiie ..
proposition presented by Kelsen is 2z 'tfanscendental'-

N\

~
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presupposition of iaw, then so is the last one a 'transcen-
dental' presupposition of hockey! It is evidently not such
a presupposition for the basic reason that we do not derive
the truths of the proposition which cré;;es hockey or the ’
Rotary Club from reaspn;but from empirical evidence.

It must be noted that I am not asserting
that the transcendental Presuppositions of legal science
do not ex1st or must not be sough“ In fact a significant
portion of the inquiry in this enterprise is going to
be devoted to precisely that task . What I am attempting to
show is that the proposition asserted by Kelsen to be the
basic probosition of law, Feither belongs to law alone
nor is it transcendental. We shall see in the néxt part
what transcedental presuppositioné are and which qualify
to be the ones belonging to law.

| These 1illustrations bring out two.
points ,firstly that Kelsen is only talking about material
possibility of state of affairs and secondiy the grundnorm
he presents is not a basic norm of law but a basic norm which
must be presupposed for the material possibility of any

normatively possible state of affairs which is constituted

by norms. Moreover,he is not Presenting a view based on

Kantian epistemology,as is often alléged.

4

Kelsen thus fails to show us khat is

. unique about his basic norm. If it is an act of will ,as he
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suggests,then it is not clear how it is any different from )
other positive laws.If it is not an act of wili.it is equally
unclear in what sense it is transcendental and in what way

it applies to law.alone.

X As we have seen,propositioﬁs of law
neither have the form 'X ought to be done',nor do they pres-
cribe anything, they only describe possible states jof affairs.’
Hence,even on grammatical grounds Kelsen's'grundnorm cannot
be a proposition of law.One may perhaps give it a descriptive
form,such as 'behaviour in aécordancelwith tﬁe prescriptions
of the authority creating the éonstitution is necessary',but
this does not solve the problem, for it is true for all norm-
atively constituted systems, whether they be élubs . games,:

asstgfations or unions. : N

LY

L Kelsen's account .of the grundnorm seems
to bé\;oo sketchy fo; being able to decide what epistemolog;gal
status 1t should be accorded.Besides the misleadiné'assertién\\
that it is a transcendental presupposition,Kelsen does not
elaborate on the nature of the:proposition or the nature of

the relationship between the concepts obtaining in it.However,
for our purposes, 1t 1s enough to clearly see what the propo- .
sition is not,although it is not clear what it is.The grundnorm
is not a synthetic a priori proposition, for its juﬁtification

is neither based on reason. nor is it transcendental .



177.

Moreover, it app}ies to manj normative systems and hence it
is not a basic legal proposition. -
Since Kelsen’s grundnorm applies
to many normative systems and since some of the;é normative
systems permit the use of fofﬁe,we are once again confronted
with the problem faced earlier with Hart's account of the
basic propositions.How do we distinguish between tﬂése Erund-
gg;gé which are at the base of normative systems which employ
force arbitrarily and those which use it in a legitimate way ?
The distinction between arbitrary normative systems in whicﬁl
- fdrce is employed by .the mere will of a few people and those
normative systems in ;iich force or compulsion is used justly,
cannot be-made in terms of the criteria that Kelsen provid;é.
His analysis,like %hét of Hart's, is finally unable to disting-
| uish between a system by law and a-system by ‘iat,force or
decree.The criteria and definitions that the:} prov(ide apply to
many systems, including the one set up by a déspotic,dictatorial
or a totalitarian government.The central shortcoming in both
their analyses is that having identified some nécessary
conditions for a norma%ive system they arbitrarily terminate
their inquiry, having assumed that the legal system;has been
distinguished form amongst various normative systew&. Just,as

in Hart's case, one has to ask what distinguishes¥a rale of

recégnition for law from other sorts of rule of recognition, .

in Kelsen's case,yhen he says the grundnorm is 'one ought to

\

™
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behave according to the prescripfion of the authority
creating the constitution', one must ask, when or under
what conditions do the prescriptions of the authority creat-
ing a constitution provide a system of rules for a legal way
of ordering and ruaning the society ? Or more simply,under '
what conditions does the authotity create a constitution for
law ? What this question demands,on the one hand, is a
criterion for distinguishing between a constitution set up
by a dictator and a constitution acceptable as a legal code’
set up according to the rules of law. On the other hand, the
question demands a criterion or criteria‘for distinguishing
between a’legal constitution and a non-legal constitution
(such as”those of clubs ). In short the question demands one
v, _ :
to specify the unique legal grundnorm and the hierarchy of
‘norms Belonging to law. Although ‘Kelsen talks in Kantian terms,
the fact that he is eventually giving us another variation
of the Austinian command theory,becomes very evident in crucial
passages as this one
L ) : The function of
this basic norm is to found the objective validity of a positive legal
order, that is, to interpret the subjective meaning of the acts of
- huma beings by which the norms of an effective coercive order
+ are created, as their objective mexning. The foundation of the
validity of a positive norm, that is, one established by an act of will
and prescribing a certain behavior, is the result of a syllogistic
procedure. In this syllogism, the major premiseqis the assertion

about 2 norm regarded as objectively valid, according to which
one ought to obev the commands of a certain person, that is, one
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ought to'behave according to the subjective meaning of these com-
mands; the minor premise is the assertion of the fact that this per-
son has commanded to behave in a certain way; and the conclusion
is the assertion of the validity of the norm: that one ought to be-
have in this particular way. Thus the norm whose validity is stated
in the mzjor premise legitimizes the subjective meaning of thg
command, whose existence is asserted in the minor premise, as the
¢oremang’s objective meaning. 13 '

The above remarks make it clear

trzt Kelsen believes that the 'transcendental presupposi-
o f : —
tion'is after a1l nothing but Z command that one person

or ) oée group Iissues .to_dthers.'But this is exactly
" wnat hazpens in a2 dictatorial system,
Tne fact that XKelsen is actually
~presenting a type- ¢f command tneory‘of law secomnes aost -
evigent froa nhis treatment of tne notion of delict . Tnis
notion has a central place in Kelsen's legal theory.Delict
acgording to Kélsen, is not tne negation but tne condition
of tgé'law. What'tnis implies is that law does not‘cdmg into’
existence uhtill someone first coamitts a delict.

any tneory about delict .iust pay
attention to txd closgly related questions about this notion.
The question abqut‘the conditions under which a'deliqt can.
exist and the questién aoout tne conditions under wnich we
can recoxnize tnat a delict has qccured.Tné\@wo conditions
are not necessarily tné same. Slavery, as a dglict, existedﬂ

long vefore it was recognized to oe so. Similarly,the wrongs

done oy assuming an inferior status for women nave existed fora



long time, but only now they are coaming to de publicly
‘recognized. If the conditions under wnich a delict exists ¢
are different froa tne conditions under which we recognize_
them,then Kelsen's statement tnat delict is the condifion /
for law-is grossly misleading.The‘confusion between these two
conditions can be said to permeafé legal positivisa infgenéral.-
Kelsen's éssertion is misleading because it coafuses .the
éonditions.for the existence of law with the conditions under
which we recognize that a law has been bréken. It is trﬁe that
wé recognize that a law has been broken when a deliét is
comnitted, but tnis presupposes that the law existed prior to
tne delict,only tnen can it be rec;gnized to have been broken.
Delict can,tnus, never beithe condition for the existence of
the law, it can only QE_EEiF:z:;iyf;;H?Br\Q&f recognition of
tne fact—thép.someone nas o¥ro the existing law.What is the
exiétin5 law on a particular Aatte; is mostly known,but some-

tines tne judses and the lawyers have tovﬁnvestigate and find

out what tne law is. ~ . T -

The fact trat delict is not the condition for

the existence of law becomes easier to srasp if we turn our

attention to the spnere of the Private and tne Civil laws.Thess
areas of law,of course, nave tneir own counter-parts to the
notion of tneg delict, suech as'tne notion of & oreach of
contract, et;.However, what distinguisnes theas is the fact
,tnatlas an institution they nave developed in a different

aanner tnan Puolic laws.The laws.conceraning marriage, for
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exaaple, nave existed because people have wanted to

get their marriage socially recognized, and not because
someone nas conmitted a delicf; Similarly, tne laws concer-
ning contracts have come "into existence because peeple

nave been wanting eo exchange goods and labour in a prdefly
and predictable manner.The oreach of contract comes to be
recognizes as a wrong only since the laws of coﬁtrect are
already in'0peration. Even in the area of Public Iaws

one may- tnink of Administrative Laws or the laws concq;ningr;

glections. Tnese laws{evidently do ot exist vbecause someone

A

has done some wfong, tut on tne contrary oecause someoﬁe'or,
aany people want to act rigntly. The- laws facilitate an
order aand ease. O

-

The practical conseguence ofeKelseQ's notion
tnet the delict is the condition for .the existence of law .
is tnat snhatever tne‘peliee g&eishes muet-ee aken as 1egefly
WIrong. Coercion tnrough police poeer is seppos d to be used
“only wnen a delict has occured,if one makes de}iE? to be- | B
ccnditien for law then one iakee‘the use of police power 7
- to be the cenditioh for the existence of law.0n such a view
1llegal actlons or-even 5eneral nisbenaviour of the pollce .
can never oe questionec nor.can they oe punished. To hold

such a view is to turn a olirnd eye to the attrocities LR
perpetuated oy the police in many societies The history

of the misuse of tne.police poweru;n the countries sub ju-

5eted to:foreign éouers as well as in independent nationé
should“be enougn to deter!anxpody'fromlagreeing with Kelsen

that law exists gélx'becauée coercioé\can'be used against delicis

. ..
- - - \/
' . ) L .
. L fe -
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It is natural tB\st at this stage that

1f aelict 1s not accepted a8 the condition due to which law
_ccnes into existence in wnat factors aust one seek the 5rounds
for its existence ? At tne outset, it qan oe s;mply said that
the general willingness of hunan beings to act rationaléy and
purposivelf is the basic‘éondition for tne existence of law.
This general remark, of course, needs to be greatly exenpllfled
and justified.A discussion of this issue will ve the main aim,
of this work 1h Part-1V.The existence of law is a complex state
of aquirs,many conditions’ need to oe fulfiled, .

»
Although .Kel;én does not seenm

) to_ha&é succeeded in characterizing a iegal systexz in any

of its eésential gsﬁacbs, his insistence that nzlural
-.1awftﬁeories can be misleading and confusing since they
interprefl ‘nature! in so many different ways is‘ not ¢
out of place%hrbey seem to me to be °ssent1a11y ccrect.

In its approach a natural law thecry is
similar to Kelsen's fespShse ;'it too attempts ;q establish'_
the validity of the first order 1egisléted norms in some
basic. rules z2cout rules. Such legislatéd norms are sSuppo-
sed'.to be derivable from the basic legal rules and they
also have to te in_conformity to these basic rules. However;

'as Xelsen has notel, the basic rules. of such natural law

thecries are very different from those of his theory because
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these natural law theories seek to establish the validity

of law by an appeal to an extra=legal authority,such as God.

'"The problem with such theories,however, is not only the one

-
that Kelsen has noted,namely that the existence of God is

debateable There is a deeper problem whlch becomes explicit
when one considers the issue from a secular perspective.Even
if .one grapts that law is based En‘the,authorlty of God and
that God does exist,the question‘érises - Qhat sort of God 7
People in different religions have understood the concept of
God in very different ways and they sfill live their lives in
accordance with these percepts in significantly Qiffereﬁt ways.

Hence,any legal theory which bases itself on a particular

‘notion of God and which does not allow or tolerate different

interpretations of the notion of God as found in different
religions, from the very beginning'faces the possibility of
being inapplicable to-a society in which differences in the

religious views are accepted.Since law is universal in appli-

cation, it cannot be based on concepts or practices which are

intelligible or available to only one particular religious

community.A basic legal proposition asserts that there must

‘be freedom of worship and religious beliefs,or at least,that

there must be freedom to discover the nature of God.If this
legal claim is to be sustained one cannot start by first
making it necessary ' that a certain idea of God be
accepted.Law must provide the conditions under whichreach

person 1s free to discover the meaning of the concept of God.
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It cannot itself make these yltimate decisions in advance for
all men . A normative system.which doés make these ultimate
&Egisions for an individual would be é feligious system of.
norms. and not a legal system.

Conseqﬁently,the basic problem with
theistic natural law;%heoriés is the description that they
. give of th; ultimate being and of man's relation to that
being.A legal system must allow eﬁeryone.the ultimate free-
dom to seek out the relationship that may obtain between
man and the ultimate being.whate;er_that may turnAout to be.
Law cannot be founded on a set of bellefs which dictates
oniy one particular description of God or his relationship
to man,whether that set of beliefs 1is providéd by a philo-
sopher or aiprophet._'
) . . By insisting that a legal sfstem can-
not be based on a set of beliefs which,directly or by imp-~
liéation,limits inquiries into the ultimate nature and purpose
of man and the world , I do not intend to imply that a legal
theory is not finally grounded in some such beliefs.My insis-
. ténce is only that such basic and ultimate beliefs cannot be
the limiting " kind.That is,they cannot be the kind of beliefs
that tell one that all inguiries into the ultimate nature and
" purposes of maﬁ,excépt the one dictated by the system,are
’wrong or false or undesireable.

We see,thus, that wﬁereas legal posi-

tivism fails to provide us with criteria in terms of which a
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legal system can be distinguished from an arbitrary political
system,natural law theories fail to provide us with criteria
in terms{of'which a legal system can be distinguished from
exclusive religious gjstems.What we need 1is a legal theory
which can distinguish a legal sysfem from both these types
of normative systems.The distinctions between the various
systems that I have outlined ﬁere are,of course, only preli-
minary ones.The task of distinguishing the legal system
from political.religious and all other related systems,forms
the major theme of the enterprise to follow in the next Part.

However,before I proceed to this task,
a clo;e serutiny of the essential aspécts of another theory
will be relevant here, espeeially because it is sometimes
assumed that this'theory provides a middle ground between
legal positivism and natural law theories.Such a middle
position is sometimeé taken to be presented by'anald
Dworkin's arguments. . | |
Dworkin has not provided us with a
systematic or deftailed “theory‘of law,but from his criticisms
of the lega;'theories_of KHart and otﬁérs and from his
digcussiohs about the n;tion of rights, one may, I think,
legitimately make the following conclusions.

The essence of Dworkin's rtheory is

that,in its most general features, law is ultimately

controll®d” by a set of principles which one may find
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entrenched in the jurisdictional cohmunity. Such princi-
ples are not arbitréry in the way that the positivists
think that law is, but; according to Dworkin, neither are
they principles of natﬁre of the type suggested bj the
natural law theories.

If it be granted that Dworkin
is essen¥ailly rigﬁt in claimiﬁg that law is eventually

'contrb;led by some basic principles entrenched in the
community and that such principles need not necessérily,
be the ones legislated by the authorities,the next
guestion that natﬁfally arises 1s - what is the status
of such principles ? Dworkin,evidently,does not suggest
that these principles are a priori propositions. He seems
to tell us that it is simply a matter of fact that these
principles are entrenched in the coﬁmunity, the community
- “just holds them %o be true énd.applicable to the relevant

.states of affairs. 19

In.presenting such a view about
some basic legal principles,does Dworkin's position amount
to a critique of legal positivisﬁ ? If positivism claimed
that law consisted of only legislated rules,Dworkin would
no doubt be right in pointing out thatthe elements of law
are far mdre complex than positivism seems to assume ,

but , as John Finch has rightly pointed  out ,

N
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it is doubtful if ény positivist, and especially Hart ,
ever held such a thesis.16 7 _ |

The ceﬁ%ral distinguishing feature of
a pbs;tivist thesis is not its theory about the elements of
law . Positivists would , perhaps, gladly grant Dworkin that law
consists of more than rules., Its distinguishing feature is
its assumpfion that the basic legal propositions ére of a
kind whose validity depends merely upon the will of the

~—

people who define them, that is, they are analytic a posteri-
ég; propositions. The question of validity arises ,whatever
the components of law are taken to be ;On what grounds can
legél principles,policies ané rules ——'tﬁe elements whicf‘
Dworkiﬁ entertains — be justified.? --. ”

In the final analysis the answer given
by Dworkin is not very different from the one given by the
positivists.Hart makes the rules of recognition a maﬁter of
fact entrenched in the practices of the cgfgunity;nworkin méges
the principles and policies mattqrs of fact entrenched in
the practices of the community. We have already seen what seri-
ous problehs,t e~fheories which assert basic‘legal propesi-
tions to be 'matters of fact', are faced wiéﬁ. Such theoq}es
firstly confu;e norms with fadts, secondlj they cqpfuse
baéic legal propositions with prdposifioﬁs of other sorts
of normative systems and thirdly, by asserting that any .

arbitrary normative system which uses force can be a 'legal
. N "



188.

system,they legitimize violence. On the basis of the criteria
thét Dyorkin provides for a 'legal'system, one cannot disting-
uish a gystem by fiat,force or decree from a legal system ;
nor can one distinguish a religig&s system from a legal sSys-
fem, far all such systems are based on principles entrenched
in 2 communiity. |

| ‘'The basic inquiry concerning the
: grounds on which these entrenched pr%nciples and policies
‘can be justified is, as in Hart's theory about the rules of
recognition, prematu%ely and arbitrarily terminated by
Dworkin. His theory only makes a statement about the fact
that the people of the community will certain states of
.affairs and behaviour in to existence; it does not tell us N
'anything about -why the gpmmunity wills the way it does, In
the absence of this fundamental explaination , Dworkin's
theory,like Hart’sj fails to énlighten us about the
béhaviouf~of the community and hence about law.

The most natural analogué to Dwork-

in's c¢laim that law éonsists of principles used by the‘people

of the community, seems to be claims about ordinary

. 17
language as asserted by the followers of Wittgenstein.

If the legal principles are just a set of rules practiced
by the community does it follow that legal discourse is
a “1angugge.game’ , as some Wittgensteinians have thought

religious discourse is ? In so far as the "game® of language
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is a normative system, this analogy is worth pursuing.But,as

we have seen,the common grounds between law and language
obtains only insofar as both gfe ngn cybernetical normative
systems.What distinguishes such systems are their basic.prin-
ciples and the fundamental:teleology involved in the dynamics
of each systeﬁ,To'carry the anaiogy any further,it would have
to be shown that the bésic princiﬁles of language,such as the
rules of recognition,change.etc. are the same as that of law,
or that the purpose in maintaining a liguistic system is the
same as that in law.The ordinafy langu;ge theorists, who believe
that the basic principles of‘language are nothing'but tﬁe
principles ehtrénched in the prdctices of -a community,at least
could use one argument in their favouf.They could argué that
‘there 1s a cértain inevitability to some basic principles of
ordiﬁary language because such principles determine tﬁe limits
of meaningful discourse within the community.To question such
principles is to pass into the realm of meaningless.However,

it is very difficult-to see what inevitability is attached )
to the principles of which Dworkin speaks. Given his conceptual
scheme and criteria,it appears impossible to argue.for a parti-
cular sécilal "game” as against say, the "game™ of following the
dictator, or against participating in a social "game” in which
the basic rule entrenched in the community is that "might 1is
right”. | |
| A comparison with Wittgenstein's ordinary

language theory brings out the fact that Dworkin's theory
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faces similar limitations as those which one usually finds
"in pursuing the viability and the intelligibilit' of notions
of ;lan%Page games™ and of "forms of life”.Such notions are.
helpful in distiﬁguishing the spheres of discourse.But when‘
it comes to justifying the practices. found in these spheres,
or in justifying the.criteria used to set limifs to these
discourses,or in ranking the priorities of choices in them,
these notions are of little help.18

As it turns out then,Dworkin’s theory

is faced with exactly the same shortcomings and problems as

other positivist legal theories.The basic reason for this' is

that in all its essential aspects his theory,after all, is

e

not very diffefent from the general positivistic thought.

I turn now to an examination of another
and the final version of legal positivism,a version that haé
been very influential in practice and hence calls for some
serious attention.This is the theory of Karl Marx.Marx's theory
involves a number of complicated issues,hence I will limit
myself to an analysis of only the most crucial tenets of his
theory which are;relevant to the iSSueS- here.

The Marxist theory of law is an extreme
version of legal positivism.Marx.likg Austin,Hart and other
positivists,believed that law is nothing but the dictates of
certain People.Perhaps Marx took Austin,his immediate prede-
_ccessor.véry seriously and assumed his view to De presenting
the .truth.Just as it can be said of Jeremy Bentham that his

analysis of the nature of law occured almost obiter dicta in
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the course of his total literary output in many related fields,

the same may be said of legal theory in relation to the writi-
ngs .of Marx.Marx did not set out to. examine the nature of law,

or tfie conditions for the possibility or the necessity of a

lé _system.His .view on law followed as a consequence of his
\eneral assumptions about the conditions of economic exploi-
Ifation.

Marx asserts a particular version
of légal positivism.The gfounds for the ﬁecularitieé of this
version can be seen to lie irnherent in the Austinian or the —
Hartian account of law. | .

- Unlike KeXBen,Hart thinks that law
cannot have just any content.It must have a "minimum" content
which has a"core of good sense” as found in the natural law
doctrines. 3@rt.howevép,dissociate§ himself from Thomas Aquinas
by saying that this minimum(moral) content is dependent upon
the prior assumption that sﬁrvival in "proximity of the other”
is 6ne of the aims which generates the neceésity to have law.
He tells us that due the "contingent“-conditions,such as that
men are vulnerabdle,limited in good will,intellectually and
physically ﬁnequal and posses limited resources;it becomeé
"necessary” fo have law.lg-What he fails to notice is that
these very inegualities and limitations can make 1t possible

-
for the advantaged to interpret the "core of good sense” in

~ such a way that they gain the most from it.The more resourceful
also have a greater say in interpreting the "minimal content”.

It would not be wrong to state that it 1s precisely such
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resourceful and less vulnerable people Qho come td be the .
'officials' in England and -elsewhere.The judges and the par-
liamentarians come,mostly.from the advantaged class of‘thg |

"society.If law is what they mak%.it‘to be and if Hart is right
in asserting that‘there is no external criterion for evaluating
what law ought to be,or for limiting whaf the officials'ought
to do,then Marx is clearly r&ght in asserting that law is
nothing but the expression of the bourgeoisie.

. Austin alleges that law is what the
soverelgn reéognizes and dictates, Hart makes 1t to be Qhat
the officials recognize and dictate.Marx agrees with them;Hé
only goes on to tell us that such officals ought not to be
dictating the laws.The Marxist view on law thus stands or falls
with Hart's or Austin's view;and Hart and Austin provide the

-
grounds for the Marxist claims. oot

Insofar as Marxism accepts positivism,
it shares its central shortcoming,namel§;the inébility to pro-
vide a criterion to.distinguish Wetween arbitrary rules of the
dictator and laws.However,unlike the Austanian orrﬂartian-iegél
positivismtthe Mérxist theory presents a -deeper and a more
serious kind of positivism because 1it,at leasf; faces the-brob-‘
lems directly.It accepts,firstly that there is a direct relation-

ship betwéen'thé moral beliefs of the officals-and'the law,and

secondly,it does not ignore the.céntrql question'about the

TN
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position and the social status of the officials within the

—

legal system.lt-atteﬁpts‘to give an account of both these
issueg in terms of the economic relations amongst the people.,
| ] However.although the Marxist crlthue

:attempﬁe-te-present a useful analysis of the social position
of the officials'iﬁ}olved,_when it comes to sqlving'the cent-
rar«ﬁréblem }acing legal positivism - hamely.the ability to
prov1de the crlterla by which one c#n distinguish between

a system by fiat or force and a Just system by the laws of

the community as a whole, the Marxlst theory eoes not fare

any better. In fact, ﬁy fakiﬁg a Hartian type of theory to

be a true description of what constitutes law and by overtly“
identifying the arbierary rulegs dictated by the dictator or
the bourgeoisie with law, the Mariiet theory makes it extrem-
ely problematic and dlfflcult for 1tself to characterlze the
rules dictated in a communlst society by the communlty as a
whole. Since Marx identifies the laws w;;h the 1deology of the
bourgeoisie ,the absence. of the*latter entails_the absence of
the laws . But fhis creates the further problem of rexplae
ining the exisfence of rules in the commuhist society.Pastha-
nis,ZOVyshinSky,zl and Lenin.22 amongst others, have attempted
‘to solve the prgblem of +the status of law in az communist socc-
iety ;;d the reason for ite persistence. These further problems.
abeut_the status and persistence of law in a communist

éociety only arise if we accept the bdbasic Marxist. thesis that ¢

law is what is dictated by the bourgeoisie or the dictator.

——t
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If we do not accept such a legal positivism then the problems

that arise on the cessation of the ideology of the bourgeoisie
do not concern pr;blems about the existence or the persistence
of law.Sihce’I.find-the basic Marxist belief,that law is what-
ever the boﬁrgeoisie“dictﬁtes,to be questionable and unwarran-
ted, it is this issue that I shall discuss here.I shall not
.concern myself with problems such as tﬁbse‘discussed by Pashu-
kanis,Vyshinsky,Lenin and others,which arise only after one
accepts the . basic Marxist contention about what constitutes
law.Notwithstanding the individual differences amongst these
L _thinkers,the basic tenets which are common to all their views

and ‘which concern the issue at -stake here,are;I think, clearly

summarized in the following paragraph in the Capital

It is furthermore clear that hére is always it is in the interest of
thcmlmgsaccimofsodetytosancﬁon:hecxisﬁngorderzslaw
and o legally establish “its limits given through usage and
tradition. Apart from all else, this, by the way, comes about of
itself 25 soon as the constant reproduction of the basis of the
existing order and its fundamental relations assumes 2 regulated
and orderly form in the course of time. And such regulation and
ordet arc themsclves indispensable clements of any mode of
production, if it is to asstme social stability and independence
fro_m meze chance and arbitrariness. These are preciscly the form -
of ¥s social stability and therefore its relative freedom from mere
arbu:ranncss. and mere chance. Under backward conditions of
the production process as well as the corresponding sociat
relations, it achieves this form by mere repetition of their very
reproduction. If this has continued on for some time, it .
eutrenches itself as custom 2nd rradition 2nd is finally sanctioned
as explicit law. 23 :
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Law, as ﬁnderstood by Marx and Engels‘
and Marxists in general,does not get its legitimécy from some
a pfiori pPrinciples,nor is it oriented to the idea of justice.
.Law is essentailly a part of the ideoloéical superstructure

" which arises above the materdfal relaity of the control of the’

- - means of production.law,according to Marxism, is used mainly as - "~

a means of dominance and an instrument of the exploiters who

-

use it in the interest of their class.Since the Marxist ident-
if§ law with the power of thé bourgeois ,the question about
which affgcts'the;cessation of which is interpreted both wa&s,—
_ law withers if the bourgeois goes,and vice versa.Accordingly,
////’ we find ﬁo $ignificant place for law in the Commgnist Manifesto,

-

-

except .in terms of'yhat is to wither away. e
., The Marxist view of law ,thus;eggentailly
amounté to the folléﬁing contentions :
i) the concept of law is totally exhausted by orteducible to
- class ideology; N ' .
ii)the csncept of law does not have an independent status}it i§
a part of the general superstructure of class ideology of
which the concept of a political state is also a part; hence,
. iii)the general grounds or conditions for the existence and the
T -withering away of fhe state are also the groundé and condi~:
iji7* - tions for the existence and the withefing away of law;

S .

iv)law is only the expression of the will of some human beings;

s

. in a deeper sense then, there is no concept of law,there is

- onlg# concept of class ideology.

L]

5y
’

.
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Thus,for arguing that there is a concepi
of'léw one has to show-the: falsify of the above ‘contentions.
One has to show that law has a status independent of arbif%ﬁry
class ideology and that the conditions for the existence of
law are different from those for a political staté.

Since Marx identifies the basis for-lay‘
with that of the political state, the conditions for the legi-
timacy of tﬁe political state also become the conditions for
the legitimacy of law.If the two conditions are identical then
on.what grounds can one justify the type of state which,accor-
difhg to Marx,needs to be first brought about - namely,the dictator-
ship of the p£6letariat ? Evidently,one cannot justify such a
government by saying thgt it is in accordance with certain
rules of law,nor could one say that it is justified because
Marx or some other Marxist tell us that it is,for that would
amount to basing the political state on the arbitrary fiat
of some or of one.The problem here.as Kelsen and others have -
noted,is one of self-stultlflcatlon or contradiction. uBy not
providing a criterion for a non-ideology, the Marxist account
is open to the charge_éf being another ideology.

' Marx was evidently aware that his own
.doctrine of ideology endangered his social theory. It is
probably fdr the purpose of defending his theory against the
objeétion that it is an ideology ; in. the derog&iory'sense ’

""\.
that in his Communlst Manifesto he asserts that-at a certaln

R ]
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stage of class-struggle *the bourgecisie itself suppiies the
proletariat weapons for fighting the bourgeoisie,that a por-
tion of the bourgeoisieAgoes over to the proletariat and,in
particular a portion oflthe bourgeoisie ideologists,who have
faiéed themselves to the level of comprehending theoretically
the historical movement as.a whole."” 25
Such an explanation ,if true,provides

an insight into the reason why the bourgeoisie (including
Marx himself)comes up‘wi‘ch a theory .“but it still does not
explain why one particular set of ideas must be accepted by
the proletariat from amongst the various alternatives that
the bourgeoisie may come up with at a particular time or the
different views that the same bourgeoisie may present at the
same time.In the absence of the criteria which can distinguish
non-ideology from ideology (in the deregatory sense) the
insistence that one must accept Mari's view becomes a matter
of fiat or decree in the final analysis. |

‘ The very possibility of accepting or
rejec;ing the Marxist theory,cr any set of ideas for that
- matter,demands that tﬂere be some ideas on the basis of which
particular philosophies of action can be accepted or rejected.
There are indeed such ideas,to which even Marx app?als.These
are the ideas of equaiity,jﬁstice;fréedom,etc.The basis of
our undersfénding of such ideas must be independent of the

Marxist theory,for it is only when we think that the NarXxist

theory can lead to a greater equality,justice,etc,that we.
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accept. his theory.If these notions are to-be-defined‘by his
fheory then there wéuld be no grounds for arguing why one
must accépt his theory,or why some people acce?ted it in”
the first place.In the nexf part of the work I shall attempt
to show how éie notions of equality,freedom and othéf basic
legal’notions do not derive their.legitimacy from any social
or economic theory. )

Even if we grant that many rules legislated
by the bourgeocisie are to exploit the prbletariat.it doés not
follow that every rule that the bourgeoisie legislates is law.
It only follows that the bourgeoisie are exploiting bthers on
the basis of some rules which they claim to be laws and they
use force to demand obedience.To my understanding Marx has .
successfully-shown‘that a great many rules dictated by the
legislators ,in fact, create the conditions for the exploita-
tion of many by a f{ew.But such an economic analysis makes it.all
the more necessary to distinguish between lawsrwh%;h do not
exploit and arbitrary rules which do.In characterizing all
laws és exploitative rules the Marxist theory not only cuts
.away the grounds for the rules 1t itself prescribes; in the
last analysis,it is.also unable to provide a distinction
between a just social system (on thg basis of laws) énd an
arbitrary soclal system on the basis of rules,eipressed,‘ ' -
commandeqjor dictated by someone. 'f%

The idea of law,as I shall attempt to show,
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cannot be rejected,for it provides the very conditions for
thé rejection and acceptance of i&eas and theories.What we
“have to reject are the rules which the exploiters pass-off
as laws. To be able to do so it is evidently required that
we clearly understand what are laws (which the people accept)
and what are mere rules which the bourgeoisie(deceptively)
imposes as laws.It is necessary. hence,to proceed to this
task now..The next part of the work will examine the
substagzive requirements on fulfilment of which a normative

system becomes a juristic normative system and legislates

laws.



PART - IV

THE JURISTIC REQUIREMENTS OF A NORMATIVE SYSTEM
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I.. LAW AS A JURISTIC NORMATIVE SYSTEM.

The juristic fequirements are those
necessaryiaqd suffiéienf cénditions on fulfilment of which
a normative sbstem can be a légal systeﬁ.\

To explicate the juristic requirements
-pne must,I think,apbroach the question systematically by
asking four bhasic questions:

i) wWhat conditions .make the legal system possible ?

The possibility in question here is not just material possi-
bility . It is a basic formal or conceptual possibility.
What we wantkio know is this:given that there is a social
order or a human world, what is so peculiar and specifib to
its nature that a legal system is at all possibvle ? Why is a
legal system basically made possible by human beings ?Could
the social order or the world not do without one ? This isf
the sense of the-‘'possible' that.Kant cglled transcendental
possibility.The question,in other words,is, how and why is
the 1ega1_system transcendentally pdssible ?

ii) What conditions make the legal system actual ?

The answer to the f;rst question will only show why

a legal system is possible; but everything that is possible
is not necessarily actual. Entities which are.logicélly
impossible cannot,of courser.be'actual’in the sense of being

tanglble a-n.d useable, fOI‘ example - Square CirCleS. But we

cannot say this about entites which are logically possible.
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That is,by merely thihking of a notion whir,:h is logicall&
possible we cannot conclude that it can be actual, even if .
we can imégingzit very vividly. Thé conditions required to
make an entity actual are different from those conditions
which are required to make it merely possible.Consider, for
example, what requiremets would have to be fulfiled to bring
a logieally possible ent;ty such as the unicorn into actual
existence; perhaps we would have to find some way of breeding
horses with'oné horned cows ! However,whether or not we suc—
ceeded in this ,in attempting to bring a unicorn into existence
we_would have.learnt the important lesson that the conditions
under whiéh something is actual are not the same as those
under which it is merely possible.The conditions which make a
possible‘entity or states qf affaifs actual,a:e, what Kant
called, the metaphysical conditions.The second important and
systematic question hence, is : what are the mefaphysical
conditions or fulfilment of which a possible legal system

becomes actual.?

iii)What conditions maintain the continuity of a legal system ?
Having found out what require&ents make a legél system possible
and actual, the next ngtural question is : what will maintainl
it in actuality ? When a system remains in existence it becomes
dynamic or continuous. The conditions which spell out the
direction_or the way the continuity Is maintained;tell us

(0
-~ about the teleology that is involved in the continuity of the ._.
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system.The third important question can hence aléo‘be'asked:

as i1what are the teleological requirements of law ?

iv) What conditions make the legal system efficacious ?

An acéEEI and dynamic legal system must be practically organ-
' '

- ized and operated in such a way that it becomes 2 viable

—

system. Certain conditions are hecessaf&ffor the possibility
of efficacious legislation.Hence ,the fourth important question$
can also.be asked as :what,ﬁre the‘legislativé requirements of
a legal system ?

| The task in this{Péft of the work is
organized in accordance with the four basic qqestion mentioned
above.The first section inquires into the possibility,i.e,
the éranscendental requirements of law.The second section
examines the actuality conditions,i.e,the metaphysical N
requirements of law. The third section investigates the condi-
tions for maintaining a con?inuity in the existence of law,
i.e, 1t investigates the.teleological‘fgquirements.The.fourfh

section analyses the basic practical conditions which make

a legal system work,;i.e, it analyses the legislative requi-

rements.The issues and the problems involved in each of

these, different types of requirements will be further expli~-

cated in thelr respective sections. : -
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I. | THE TRANSCENDENTYL REQUIRENENTS OF LAW

The transcendental requirements are

those requirements on fulfilment of which something or some

-~
—

system becomes possible}'ln the earlier parts of this work
it was argued that the basic legal principles are necessary-
synthetic a priori normative propoéitions which must be
followed if a legal system is to be created and maintained.
But,from this, it does hot follow that a legal system is
itself necessary.The basic legal propositions will be abso-
lutely necessary in all normatively possible states of affa-
irs if the creation and the maintenance of a legal system

is itself a necessary choice that must be made when it is
"possible to choose between various normative systems. In
other words, it is necessary to show not only that the

basic 1egal propositions‘are'necessary for a iegal.system
but also fhat'a legal system .is necessary in the social
order . Qtherwise, in the final anralysis,the basic legal
propositions rémain only relativéiy neceséary to the'system‘
by law and not absolutely necessary in the social realm.

In this section I shall attempt to show that the legal system
is itself absolutely necessary. If the legal Eystem is
necessary then it must be transcendentally possible.That is,
its transcenderntal possibility would have been shown if its

absolute necessity has been estabiished.l am not, of course ,

assuming that whatever is necessary must be possible,in this

section I intend to show that law 1s necessary and possible.
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If a legal theory is unable to \
explain why -the- legal %ystem as a.whole (in 1ts totallty)
exists, the theory and our understandlng of law remalns\
unsatisfactory in a very fundamental_way. The' theory fails’
‘to enlighten us about the most basic reasons for which a
legal system is brought into existenée. it fails;in.other
words,to tell us abdut the basic ideals which the legal
enterprlse.ln 1ts totality, is attemptlng to achieve. The f
ideals of the systematlc totality are presently referred to
as the -'spirit' of law; this 'spirit' is distguished from
the letter of law. But what precisely is this Fspirit' ?
Unless we can cle;rly and consistently characterize the
'spirit! of law ﬁgw can we tell whether the letter of law
is in accordance with the 'spirit' of law ? Or, Qhat_réla-;
tionship holds between the 'spirit' and the letter ? The
problem is not that we are using a medieval or an ancient
term to refer to the ideals of the syétemétic totaiity of
law; but that we do not know what this term’exactly connotes
even in modern times . To be able to know whether the letter of
the law is appropriately related to the 'spirit' of law,it
becomes ex;remely important to understand what the ideals of
the systematic totality of law are.

An explanation ,which seeks to

explicate the systematic totality, would consist of showing

-206~
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why there is any legal system'at all rathér than there being
no legal.systems in the world. The principle of sufficient
géason does not limit itself to a demand for the explana-
tion of particular juristic propositlons, it demands that
the totality of the legal order 1tself be explained. The
Qquestion why there is any law at all rather than no law,
,is indeed a particular case of the genefal Leibnizian
‘question why is there something rather than nothing ?

‘ An analjsis which geeks to understand
the ‘basic transcendental grounds for the existenée of the
legal system is certainly faced with many difficulties.But
in so fay as this task is the most important aspect of a
legal theory ,one can‘ignofe it only at the expense of
either creating a foundational structure,which can lend it-
self to dubious interpretations, or a superficial system
of thoughts ﬁhich may conceal rather than reveal its actual
_ intents.

As far as I know,no recent theorist
has attempted to show the uniqueness .of the legal order amoﬁg
other social orders, or to jdstify it in its totality.

-~

‘Perhaps Fuller's leunomics' would have amounted to such an att-
empt if he had carried it to its logical conclusions.2
Since recent legal theorists have not addressed themselves

to this most basic and primary issue which confronts the

legal enterprise, if becomes necessary to returh.td earlier

philosophers,such as Leibniz and Kant who have deadiwiiid

these issues.
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My analysis takes its roots in
Leibniz's philosophy.maiﬁiy in his metaphysical viewé? A
consideration of his views is necessary because many of -
Kant's responses, thch I am going to consider in detail ,
are directly or indirectly( through Christian ® Wolff) related
to Leibniz's views.In fact, as will become evident through

the course of this part of the work, just as Kant's epigfémo-
logy'ban be understood as a reéponse to David Hume's quest-
ions, many of Kant's moral and legal views can be begf under-
stood as a response to and as a development of some basic
Zeibnizian views.Kant,it would seem,did not always fin_d it impor-
tant %0 indicate the historical roots oI his thoughts.3
This ié not to say that Leibniz}s own views aré totélly ori-
giﬁal.As ié known,théy are awdevelopment upon amongst others, .
the views of the Schoolmen,of St.Augustine and even of
Plotinus.LL However,it is necessary to take Leibniz seriously
because there are many elements c¢rucial to a development of
the idea of law which are to be found in his philosophy buf
not in‘fge rhilosophy of legal theorists before or after him.
Leibniz's and Kant's views,as I shall show; comﬁlement each
other in some important ways. I do not find myself in agree-
ment with some of Leibniz's and XKant's major tenets,however, °
I do find some whiéh are extremely valuable and thgh need

59

to be further explored in the manner that follows.
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ITI. FACTUALLY POSSIBLE AND NORHATIVELI POSSIBLE WORLDS. o

The legal system is a part of the social
world, it is not a system in nature. Since it belongs to the
social world, unless we have a clear undérstanding about the
notion 6f a social world and what distingulshes such a world
from the physical world, it will not be pos;ible td compreh-
end the role that the legal system plays in the social world.
If we are to understand the 'spirit"of law-~the ideals of
its systematic totality- it will be necessary to understand
the larger f;amework within which it is situated apd the -
purpose'that it serves,or is intenged to serve, within this
framework., The larger framewprk within which the iegai system
is situated is evidently the social world, which consists
of not only the legal system but also cultur%l,féligious,
politiéal,educational,regreational and other systems.

The distinction between the sociai

-

- world and the physical world that I am making here,is not

a new distinction, it is as 0ld as the human thought. The‘
Greeks distinguished between the "physis* and the "nomos*.
“The former beiﬁg the physical realm aﬁd the latter the realm
in which man's law,culturg,etc are té be found. In the Indian
tradition the distinction has been made between "Samsar® and
*Prakriti¥, where thecformer is the realm within which man

enacts his deeds and'tﬁe latter is the‘physiéal realm,The

legal system belongs to the "Sams3r* and not to the "Prakriti”®,-

-209 -
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The social world,as noted.consisté
of various systems such£;; the cultural,political,religious
and educational -systems.What is common to all these systems.
is that they are creéted and sustained on the basis of norms,
hence.it is best to give these systems a collective name by
identifying a feature common to them ail.I shall hereafter
refer to them as the normatively possible systems beloﬁging
- to the normatively possible world. The normatively possible
world is to be distiﬁguished,from the factually poss%?le
world. This distinction is tﬁe same .as the one made in the
earlie} parts of this'wérk in terms éf,normatively possible
states of affairs and facfyally possible states of affairs.
The subsegquent reference.to this distinction in terms of
'worlds' is only for the sake of brevity, nothing more is
implied. The two different kind of worlds are not like two
different planets 5ut they are two totally different sorts
of orders. The qualitative differences between them is ,
of course,)what this seétibn intends to explore.

Leibniz distinéuished between the
physically possible anéd the morally possible. Morality is
after all a set of norms. Besides,many descriptive propo-
sitions are norms and not factual propositions.HenceF it

would be more appropriate to distinguish between the .

physically (factually) possible and the normatively

possible ,rather than between only physical and moral
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possibilities. Normatively possible is a wider concept it
would include within itself the;morally possible. )

| The normatively possible worlds created’
by human beings consist of various artifacts and normative
systems, such as aésociations, committees, clups, fashions,

conventions, etc. There are morally good organizationms,

T

such as some religious organizétions and morally bad ones
such as the Mafia or the Black Market. The legal order is
one social organization amongst numerous other organiza-
tions. Ié such an organization just one éonvéntion amongst
others? Is it like a fashion which may be in vogue for
some time and cease to interest people later? A theory
which attempts to provide the basic reason for the exist-
ence of the legal order must not only bé able to distingu-
ish it from other sgcial orders, such as particular conven-
tions, it must aléo specify its relationship to the whole
of the normatively possible world, so that the legal order
is uniquely located in such a world. Since the legal order
'is one possible system in the normatively. possible world /
the characterization of its relationship to the rest of
the wbrld'requires a.deeper inquiry. into the reasons for
the existence of éll possible worlds.

Leibniz raised two basic questions--
why is there something rather than nothing? -- and -- why
are things as they-are and not otherwise? He answered the

first question by saying that God wills or desires there to

\
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be éomething rather than nothing,t is God's nature to desire. -
He answers the second question by saying that God béiﬁg ‘
pPerfectly wise creatés the most perfect possible world.

His wisdom behind the édt, exempiified in the reason for the
act , explains the fact that it is this world rather than
5 God's choice of this;world

tﬁﬁs comes to serve as a substantive ground for the princi-

ple of sufffcient reason since it expiains‘rhy things are

as they are and not otherwise.6 The world, according to

Leibniz, is not only morali& good but also metaphysically

7

perfect.’ His view on this'topic is perhaps best summarized

in Theodicy 8, which reads as follows:

" ‘Now this supreme wisdom united to a goodness that is no Jess infinite,
- cannot but have chosen the best. For as a lesser evil is 2 kind of good,
* evenso alesser good is a kind of evil if it stands in the way of a greater
- good: and there would be something to correct in the actions of God
if it were possible to do better. As in mathematics, when there is no
maximuz or minimum, in short nothing distinguishable, cverything
happens in the/same way, or if that is not possible nothing at all
happens: 5o it may be said in respect of perfect wisdom, which is no
. .~ less orderly thafi mathematics, that if there were not the best among all
possible worlds, God would not have produced any. I call “World"”
the whole succession and the whole agglomeration of existent things,
lest it be said chat several worlds could have existed in different times
and in different places. For they must needs be reckoned as one world
or, if you will, as one Universe. And even though one should £11 2l
times and all places, it still remains true that onc might have filled
them in innumerable ways, and that there is an infinitude of possible
worlds among which God must needs have chosen the best, since he does
nothing without acting in accord with supreme reason’ 8

Grotius had earlier sought to establish
a scheme of natural justice in a theory based on the

needs of the human society alone, and had hence observed
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that it would retain its validity even if God did not exist?
Leibniz‘remarks upon this observation thatnit would still

bé desireable for men to believe in the existence of God

for the sake of thg consequent_psychological inducement to
behave 1right1y.loBut—-and this is important to note-- he
nonetheless agrees with Grot%us and states that “it is not.
a necessary requirement for the formal basis of justice

that it should be a rule promulgated by a ﬁigher authority."ll
In assertiﬁg the autonomy of.the i&ea of Jjustice Leibniz is
not denying God's perfection. 'For Leibniz, both the rules
of logic and of justice are independent of God's existence;
even God has to follow ﬁheﬁ in cfeating the world. God's

perfection lies in the fagt that he does so by his very

nature. In his Disgcourse on Metaphysics (section 3-5)

Leibniz explains that i) God obeys the moral laﬁ, ii) causes
no injury to any creation, and, ;ii) gives each mpnad his

due. These three percepts of jpstice are evidenced,in'the
process of creation and disﬁlay the moral as well as the
metaphysical perfection of God. K Why is God bound to obey

. these principles? Leibniz te;ls us that such principles of
Justice are binding upon any being capable of love and

wisdom, that is, upon any being that can possess moral gua-
lities through its having both reason and will.Since'God.poss-'
esses both attributes he is the author of justice by'his T

1z .
very essence, not by his will. The fact that God,. like any
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other spirit,is thus necessarily subjett to the‘deménd; of
justicelmeans that he ought to behave in the best way;he is
constrained by thefmoral necessity of his obliéation. God
has the _duty to create the best of all possible worlds,
although he is always free not to do so, The world from
God's point of view;is contingent,but from our point of view

it could not have been other than it is s

'i:\

fAhd-thus we have a physical necessity derived
from metaphysics.For though the world is not
metaphysically necessary,in the sense that the
contrary would imply a contradiction or logical
absurdity,it is nonetheless physically necessary
or determined in such a way that the contrary
would imply an imperfection or moral absurdity.” 13
~What Leibniz distinguishes here,and
in general,is the difference between physical impossibility
and moral impossibility.This distinction in Leibniz's moral
theory finds its full expression in Kant,although,as we shall
see,there are some crucial differences and confusions in the
end.Leibniz's God,who acts by his own nature,becomes Kant's
holy or fully rational will, and, as in Leibniz,any other
being possessing both reason and will,who is not a holy will,
is obliged to act morally.That is,reaéon constrains him to
act morally.We saw that,according to Leibniz,God is- obliged
and constrained,albeit by -his very nature, to create the best
of all possible worlds.But to what end is the less rational
will morally obliged or constrained ? The answer to this is

neither clear in Leibriz nor in Kant, although on analysis,

it can be seen to be implicitly present in both their
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~moral theorieé. This is the point at which there is confu-
sion_in & major way in the end in Kant's theory. In the next —

‘Section I shall discuss Kant's ansWer in detail because he,
having developed oﬁ Leibniz's moral’theory, had more to say
on'the issue. But before we can get to that it will be im-
portant and necessary to discuss the notion of moral impos-
ibility and factual impossibility in a greater detail in
Leibniz's theory.’ |

_ As mentioned before,God, according to

Leibniz,is bound not only by the percept of justice but'also

"by the percepts of logic}bﬁe cannot create a‘worl@ﬁin which
contradiqtory propositions exist, or in which a,fﬁing both
has and does not have a property. - Further, pn;e he creatés

a particular object,that object can eiistfoﬂly with those
other objects which have compatible prqpérties, that is,
which allow each other's mutual existéhce. Siﬁce'thére is

a 'conflict® for existence, breationfautomatically produces

. the largest compossible set of pqséible individuals. (com-
possible is Leibniz's term for possible together). Only

the compossible set has the maxiﬁal variety, accord;ng to
Leibniz, for only such a set is a perfectly ordered series.
Any random series might well leave 'gaps' into which further
possible individuals could be fitted. The logical perfection
of a comﬁlex'system, such as the world, is thus understood

.as a combination of variety and order together. Such a

combination generates the-single Leibnizian concept of.
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harmogi, which,is found when many things are summoned toge-
ther into & kind of unity.'”The notion of the 'most perfect
worid' thus has a specifiablé content, because there is only
one way in which the criteria of order and variety could
‘be satisfied at the same time. That is, there can be
-only one maximally compossible world. |
The notion of maximum compossibilitys;

for Leibniz, is required not ‘only on purely logical grounds
but also on moral grounds. That is, the best world is
not only physically what it ougihrt~te~be , but from the
point of view of values , also morally what it oughf to be.
Any other world would make its creator unjust.Since God

is just,the world that he creates must have all and only
those moral predicates which it ought to have.Ilf there were
two worlds then they-would be distinct due to at least one
moral predicate‘,which one world would havé and the other
would not ; but then neither of the worlds would be perfect
and God would not have done his duty.

We shall see subsequently (while

'discussing the notion of the best normatively possible
world) some possible confusions about the notion of the
maximally compossible world.Here it will be important to
pursue the central issue 1in detail , namely , the ques-

tion of the role and the limitations of the creator ,rather

than of what he creates. Man too, after all ,is a creafor.
- - - \
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'é - It is ipportant to be;;§§2 to disting-

uish a basic question which 13*51QEY‘ valid from some solu-
tions to it which may be specifiscfgjgne's”timeﬁand\place.
Whether or not all of Leibniz's solutions are un ver;al‘is
a different type of inquiry. The appreciation of the basic
questiom raised by him, which applies to all times and soci-
eties can,however, be done independently .. It seems to me
that since most philosophers have been involved with Leibnliz's
solutions the significance of his basic questions has failed
to receive the attention that is due to it.An important and
basic philosophical question raised by Leibniz is this: For
anyone who wills to create,are there some necessary conditions
which must be satisfied for éreation to be possible, or is
the process of creation a métter of random and arbitary ac-
tivity? Leibniz's amswer, as we have seen, is that the pro-
cess of creation is not an afpitary and random activity;
there are logical and moral conditions. For creation to be
possible an object must be logically possible, physically
compossible, and the activity itself must be mofally possible.
Leibniz does not explicitly say that logical possibility
_refers to objects and moral possibility to actions, but I
think, he can be taken to be clearly implying this.

Now, we do not have to accept his met-
aphysics of monadology to appreciate his question. Nor do
wé have to accept the existence of the greatest monad (God),

for even lesser monads(human beings)} are Iinvolved in the



brocess of creation. It is not even necesséry to accept the
view, as put“forward by some Christian theologians, that God
created the complete compossible set all at once. He could
be doing it gradually, a little everyday, even néw. The
question about the conditions of creation is independeht 6f
God's existence, even on Leibniz's own account. Fof, as noted,
he too asserts, with Grotius gtﬁat.the necessary principles
of justice and logic are indepeggent of any existipg being.
" Thus, for one who disagrees with Leibniz, it is nog énough

to show that Leibniz's monadology is wrong or that God cannot
be claimed to exist . One would have to show that the
process of creation can proceed logically randomly and morally
arbitrarily. |

Why is the question about thé conditions

of creation significant for moral and legal theories? Any
theory that grants that someone has a free-will entails that
that agent can choose other than he has choosen and can thus
create or construct his own possible world. To have a free-
will is to be able to creéée-according to one's desire and
thus be the final cauge for ;hat is created. If there is
only one agent having a free-will in the world then only one
final cause and only one world is possible, However, if
" there is a plurality of free wills then there is also a pos-

sibility for a plurality 6f worlds. Any theory that grants
that anyone other than God has a free will entails that

there can also be more than one possible world. Of course,

%
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most theories.which grant a pluPEITtY of -free-wills also
make a qualitative distinction between the type of free-will
that‘God is and the type that otheré are. Whereas God has
infinite opportunities to will anything, others have a
finite possibility. What they can create is 1imited.: If
there are two different types of entities in the universe,
one infinite dod and many finite human beings, all having
free-will, then it follows that there would be one possible
world created by God and many finite possible worlds
creafed by human beings. The factqally possible world can
be taken to be created by God, and the many normatively pos-~

sible worlds are created by many finite human beings. If
we human beings are continuously involved in éreating the
normatively possible worlds in different ways , it evidently
becomes important for us t¢ know under what conditions it
is possible to create, under what conditions.it is possible
to maintain what we have created, and under what conditions,
that which wé have created,would be destroyed., In a most
bfundamental way, moral and legal theories are nothing but
attempts to answer these three basic questions.

| Once we understand the concept of

possible‘worlds in this manner, some puzzles and ﬁaradoxes
réised\ by the followers of Quine, such as Bryce S. DeWitt 16
on the one hand,and Leibnizians, such as Brandon Carte;r?on

the other, cease to be straight forward contradictions. As

it turns out, the notion of possible worlds is a complex
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notion which involves‘éualitatively different types of worlds.
The complexity depends upon whether one éssumes only one free-
will +to hdve created the world, or many free-wills to have
created different worlds,or finally,if one thinks that willing
is not involved in creating the worid.Those who wish to hold
with DeWitt and others that all.possible.worlds are actual,and

those who wish_ to hold,with Carter and others,that there is
only one actual wofid,aré talking about different types of
worlds.In the normative;y possible world many possible worlds
are actual.We can say thisﬁbecause_We know that there are many
finite free wills.In fact 5% can be notice? t%at those who
have seriously contended the thesis‘of th;“pl;ralgfy of actual
worlds, end up;as.Nelson‘Goodmaﬁ does, talking about.normativély
possible'worlds.18 Music,theater,painting and other similar
pheriomena which Goodman discusses.all‘beléng t0 the normati-
vely possible world,not to the factual world.Similarly,Benjémin
Lee Whorf who proposes the many world theory in a different
way also comes to stich a conclusion by analysisng language -
another normatively possible states ef affairs.l9 0f the '
factually possible world we kﬁow only one,and if Leibniz and
Carter are right there can be only one.

- The direction of the analysis about
possible worlds that I have only suggested above,no doubt
raises as many problems gs-it attempts to solve.A deeper

discussion of the metaphysical issues cannot be undertaken

here.These brief remarks have been necessary to show,firstly
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that what I wish fo_Say about the normatively possible world
through the course of this work is not without appropriaée
metaphyéical underpinings,and secondly that the notion of
possible'worlds is much more complex than it is sometimes
assumed to be.An understanding of the notion of the normati-
vely possible world,in the manner outlined here, is necéésary
for appreciating a major problem that arise for this order of
the world agd not for the factually possible world.Thisfig

the problem of evil.

‘Leibniz's view that this 1s the best.
of all possible worlds seems to have one major flaw: if this
is the best possible world why is there evil in it ? Because .

of this problem his theory has not only been misunderstood
but also came to be ridiculed by such men as Voltaire.zo_
However,Leibniz was clearly aware of the pfoblem.He devoted
himself to it in the Theodicy.His solution to the precblem of
evil,as Bouillet has shown, is similar to those of Plotinus,
Aguinas and‘St.Augustine?l Leibniz explains

"Where does the evil come from ? ... Its source
must be sought in the concept of the creature ,
in the nature that is contained in the etermal
truths in God's mind, independent of his will.

One must recognize that there is an original
imperfection in the creature,even before it sins,
because it is essentially finiteithis means that
it cannot know everything and can thus make
mistakes and other errors.” 5,

Leibniz's solution to the problem of

evil has obvious parallels to the Scholastic and to some

Greek philosophers ;1t has some similar difficulties too.It
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is not ne essaEry to discusslthese here.However,what is imp-

ortant Yo note is that in granfing that evil cccurs indepen-
dently of God's will,as Leibniz does above, he does not rea-

-llze that he has at the same time removed evil from the best
of all possible worlds which is created*by God's will.In
assef&ing that the source of the evil is to be sought in the
érea}urehand that thé..creature has a free will,evil becomes
a pért of the normatively possible world.When Leibniz talks
about the best of all possible worlds,he is in fact only
referring to the factually possible world,i.e,the worlid crea-

- ted by the free will of God; but he confusedly includes in it
thé world created by man.If he had observed a clearer distine-
tion between the two types of worlds (which I shall argue |
Leibniz does‘confusedly observe) then the existence of evil
would not be z contradiction,as it does become for Lgibniz.
That 1s,God would not be responsible for the evil in tﬂé world,
since he did not create that world.Since evil is brought about

-by the human will into the normatively possible world,it can
only be removed by the human willlfrom that world.This,as we
shall subsequen?ly see,becomes a major. factor in our understand-
ing and applying the Criminal law.Here it is necessary to
pursue the further consequences that arise when one distingui-
shes between different types of worlds. ‘

Whether or not God exists , there is

one thing that we can be certain of,and that is that we exist.
As human beings we create a possible world . Computers and
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_bitiés.pené and policemen,lamps and libraires,the courts aﬁd
coins,etc,have all been created by human beings,not by God.
When the Bible éays that God created us in his own image,or
when the Gita says that the Ataman is a finite aspect of the
Parataman,l think what they mean to say is.that God's desire .
to create, the best possible world is continuous in us.We too .
wish to create the best of(ail possible worlds.

Insogdf‘as we are creative agents,we.face
precisely the “same questi which any other creative agent
{including God) would‘f%ce ? can ereationproceed logically
randomly amd morally arbitrarily or are there some necessary
constraiﬁ%gﬂ;‘I,like*Lgibniz.have argued that the logical and

moral constraints are universal,in the sense that they limit

all creative agents,whether they are cr ng the factually
| eazg et
possible world or the normatively p0551b dtTthe limit-

ations and constraints are not external,in the senfe of being
regulated by someone else they constitute the very conditions
within which creatlon is possible for a creator.

The fact that -we desire to create the
best world does not imply that we are able to do so.We would

+ be able to do it if we were like God,in that case we would

~do it pf our very nature,and-perhaps accomplish it in one
stroke.But precisely because we are not like de,we have limi-

~ted knowledge and moral perfection,the creation of the best of
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all possible warlds becomes a task and a problem which can be

formulated thus: Create the best of all normatively possible
world . The problem-is to find the means of c¢reat-
ing - sueh  a world, which can be formulated as : Fipd and

live by that normative system which will provide the conditi-

ons for the exigtence of the best of all normative osgsible

worlds.One may ask : why 1s the above issue a problem ? It is

a problem because the creation of jthe best normatively.poséi—

ble world demands the resolution of many incompatible and con-

flicting normatively possible worlds. As we shall see, there
cﬁn be only one best normat;vely possible world. Different

free wills can, and often do, desire and aftempt to create

private normatively possible systems of a type which is not
compossible with other normatively'possible systems.

The important task for human beings,

‘thus, becomes %o design and operate a system which will make

the creation of the best of all normatively possigie worlds

L

L4

feasible. _ . 4

' This answers the question raised'earf
lier, that,if God,who is a,mbrai aéént having both wil% and
reason, 1is obligéd to create the best of all possibie worl&s,
what is the less rational agenf,whoeﬂSo has both will and
reason,obliged to do ? The answer follows that being less
rational does not change man's obligation,it .only makes its
fulfilment problematic. Man being a moral agent like God is

in the end obliged to do the same thing as God,that is to

create the best.of all possivle worlds.
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Iv. THE BEST NORMATIVELY POSSIBLE WORLD

Before we proceed to inguire into
the type of normative system that can provide the conditions
for the existence of the best normatively poésible world, it
will be necessary to spell out the idea of such a world in
greater detail.The basic and relevant notions will be discu-
ssed here,other related issues will be touched upon in the
next and subsequent sections. |

'Since each free-will desires to create
its own system, that is,to mould the worid in accordance with
its understanding, the best of all normatlvely p0531ble world
w1ll be one which will maximize the possibility for such crea-
tive activities.However,the one that maximizes this posSibility
cannct be one that allows each creator to randomly gnd arbita-~
rily create any normative system,since the aim of many norma-
tive systems is prgcisely to negate or destroy other normative
systems.The best normatively possible woflq.hénce.can consist
of only those normative systems which are compossible,i.e,
whose systematic aims either enhance each other or at least
do not conflict.In such a state each free will can maximize

its freedomn.

.

By maximiwzing its freedom in a ereative
way in the normatively possible world ',a particular will

distinguishes itself from other similar creative wills.However,
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. ‘m
the conditions of the best world put élear limits on the
possible ways each will can succeed in distinguishing it-
éelf through its creative actions. Not every spontaneous
or deliberated act can be required  or be helpful in
distinguishing oneself. These limiting conditions musf be
examined. .

Firstly, the compossibility crite-
rion tells us that there is np.outer limit to how much
freedom can be maximized but there is indeed a vectorial
limit'to the expression of freedom, that is, there is only
one direction in which thelmaiimal state can be attained.

| Secondly, since the systematic aims
of the normative systems in the best possiblg world do not

conflict, it will also be the most harmonious possible world.

The doing of evil, ih one important sense, is the act of
disturbing or destroying a normative system or its creator
whose systematic aims are not immoral. Sucﬁ an act, or the
creation of a normative system which is iﬁstrumental for such
an act, will be disharmonious with other normétive Sys-
teﬁs whose existence is compossible with other systems. It
follows, therefore, that in the best normatively possible |
world since there wiil be no disharmony,there will bé,

no evil . (Although there may be disaster, calamities

and accidents). The significant consequence of this {which

can only be mentioned for the sake of completeness at this

-
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stage) 1s that in such a world +the branch of law which con-
cerns itself with efil‘ﬁcts and evil normative systems, name-
ly the Criminal law, will not be required any more. This
does not of course rule oﬁt other branches of law. 23
Thirdly, the best of all normatively

.possible‘mnﬂds will also be one which will allow for the pos-
sibility of the maximum amount of variety. Since the no}ma-
tive world consists of feats, artifacts and systems, variety,
in‘this case,would mean the most compossible_éet of fegts,
artifacts and systems.

The notion of the most compossible set
of artifacts requires some clarification, since it has not
been touched upon in the above discussion,directly or in-
directly. Artifacts, as I argued in the last Part, are
neither nominal kinds nor natural kinds. They, being articles
producead. by feats (i.e., artifeats) belong to the normative-
ly possible world and are hence normat;ve‘kinds. Roughly,
it can be sajid that an object is an artifmet when there are
norms which characteriée that objects otherwise that object
is a thing.zu-For example, this mass of wood and iron 1s a
table because there are norms about the conditions under
which a mass of wood and iron, whéﬁ certain-feats are carried
out, may be called a table. The table as an artifact belongs
to the normatively possible world; as wood and iron it be-

longs to the factually possible world. ' Similarly, a human
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being is an artist,a doctor,a scientist,etc,because there are
norms which sepcify the feats reéuired to become an artist

or a doctor,etc. In such social roles a human being belongs

" to the ﬂormatively possible world; as flesh and bone hé be-
longs to the factually possible world. People,I think,hesitate
to call a living thing an artifact because they seem to wrongly
assume that the notion has something to do with 'facts’, that
is,non-living things.This is not so.Artists,doctors,and prime
ministers are artifacts exactly in the same sense and for .the
same reason that books and cars are.Each is an artifac? in a
different normative system.However,my intention is not to
correct ordinary language.For the purpose here it is sufficient
to recognize that the ontology of the normatively possible
world ,which inecludes artifacts , 1s different from the onto-
logy of the factually possibie world , which includes things.
As human.beings,héving a free will and being creaéors of the
normatively possible world, we know this essential difference.
It will be pertinent to illustrate this difference through an
example.Suppose that we go to another planet and see objects
there , we might not know at once whether we ‘-are looking

at a factually possible world or a normatively possible

world . We would perhaps assume the former . If in such

a case we have any grounds for believing that a particular
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object . is ‘not a .mere thing but an artifact,then

wé would alsc have sufficiént grounds f?r believing that the
plénet is inhabited with agents who have free-will and

who have creéted a normatively possiblg world.

with the above understanding about
.artifacts, we can now simply characterize the notion of
maximal compossible variety in the best of all normative-
1y possibleiﬁorlds as the possibility of the existence of
a maximum number of compoésible normative kind or artifacts.
Again, it must be emphasized that a possible world which
leaves open the possibility of maximum compossibility does
not.of course put any a priori limitations on the size of
the population of the normative kind , it only restricts
its development in a particular direction. That is, the
notion of maximum compossibiiity is not the notion of th
greatest number, with which 1t is sometimes.confused.

Whét I have saié above about the best
of all normatively possible worlds is evidently Leibnizian,
but it is also crucially different from his thesis. It was
necessary to reconstruct the framework.of idéﬁs in this
manner mainly so as to distinguish between the normative
and the factual world éﬁd thus to locate where exactly the
problem about iaw and evil exist aﬁd in what way the notion
of the best of all possible worlds is of diréct moral signi-

ficance for us; Such a characterization of the besi?&orld

"
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also avoids a pos;ible‘érror which is sometimes mistakenly
deduced from Leibniz's theory. This error consists in~§on-
cluding, for example, as Peter Geach does, that the notion
of the best of all possible warlds is. an inherently in-
coherent notion.z:5 Geahh compares the notion of the best‘of
‘all possible worlds to the notions of the 'largest numbér"

and the 'greatest happiness', and claiﬁs that Jjust as there
can®be no 'largest number! or 'greatest happiness', since one
could always add some more to it, there can-similarly be

no best world. The notion of the best world, as pointed

out above, is categorically diffebent from that/of the
'largest number! or the ‘'greatest happiness'. Whereas‘the
largest number'is an aggregate of numbers, and greatest hap-
piness can be taken to be an aggregate of‘Héppiness,the notions
of the best of all possible worlds is not a notion of an
aggregate. It is wrong to think of it as an aggregate of
goods and then claim that it is not the best (greatest)
because another good is still possible. The best of all
possible warlds is not the sum of all goods, it is that state
of affairs under which the sum of all goods can be increas-
ed infinitely. In other words, it is the description of
-that ideal model within which alone all possible goods may

.be generated.
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We have seen earlier that the notion

of fhe beéf or the maximally possible world is not just a
logical notion but also a.moral notion. Moreover, the best
world_ié described not ohly by physical predicates but also

moral predicates. Hence any attempt to interpret this notion
kmust'necessarily take the moral predicates into account .To
interpret the notion purély numerically, as Peter Geach
does, is to overlook the essential—mgfal aépect of the problem.

-~, =~ One way of dealing with the notion
of * -maximal compossiblity , which takes the moral aspect
of the problem into account, is to conceive the issue, as
Leslie Armour does, in terms of ‘unchangeability’. 26

If the mowal predicatés are taken to
be positive values,and evil the absence of such values,then
within such a scheme the best possible world cannot be changed
in any way that will displace or eliminate a positive value,
because then,the absence of the positive value will amount to
an intreduction of an evil into the world,which wiil make the
world less than the best. ,

Concelving evil as an absence of good-
ness is of course itself laden with problems, but it is not an
unreasonable way to understand the moral phenomena.In the
present context it does the interim duty of providing a dis-

tinction in terms of which the best world can be characterized.

From the fact that the maximally
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-compossible world cannot be changed in a way that will
displace or eliminate a posxtlve Value thereby creatlng
evil, it does not,of course, foli;w that such a world can
not be changeg at all. New positive values can always be
added to such a world. The besf world remains open in the
directiqn of the addition of positive values but it is
unchangggbi; in terms of the types of values that can be

added to it. No such value can be addéd to it which will

displace or eliminate a positive value.

Conceptualizing the best possible world

in the above way gives a sense to it which is not merely
numerical. The type of values involved in such a world

ev1dently raises many complexltles for a moral theory,

but a discussion of these issues will lead us away from the

- central intent of the analysis here. I proceed now to

discuss the significance of the above issues as they concern

the normative systems in the present world.
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Y. .THE BEST NORMATIVE SYSTIM.

Having deseribed the essential
details aweut the normatively best possible world,we must
now turn to the important question : what means or methods
must be adopted to create such a world ? That is, which
normative system will provide the conditions for the exis-
tence of the best world ?
| Let us start by seeing what such a
system cannot be.First of all,we can rule out any system
.that attempts to imitate or model itself irn accordance
with nature. The impossibility of iﬁitating nature does
not arise from any epistemological reason,such as.that we
de not know enough about nature,or that different people
-know differently about nature. It arises for a logical
reason wﬂich emerges directly from the idea of possible
worlds. What we are looking for is a system which will allow
for the possibility of many free-wills to excercise tﬁeir
freedqm together. The factually possible world,or nature ,
is the excercise .or the expression of either one free will,
i.e, God, or of no free-wills at all., In either case knowledge
about the factual world cannot pr&vide any grounds for imita-
ting it,insofar as one wants to bulld a system which will
allow a number of creators to work towards diverse ends.
Further, the decision to emulate any one natural system will,

in the last resort, be arbitrary.We have no grounds for belie-
ving that any one natural system 1s superior to any other

-224-



|k

234.

ari natural systems are equivalent.We.cannot crder them in a

moral hierarchy.Lastly,propositions which deseribe facts are

synthetic a posteriori.Building a normative system on the

basis of such propositions is in fact an attempt to reduce
it to some factual system.Such a choice involves one in
a contradiction ,since,as we know, we have no choice about

synthetic a posteriori pr0positions‘being as they ‘'are.Hence,

such reductionist attempts amount +to denying that we have

_any cholce in constructing a normative system.Choosing to

assert that we have no choice,i.e, asserting that a norma-
tive system is like a factual system,clearly involves one in
a self-deception, what may otherwise be called a 'false '
conscilousness',or a 'bad faith'.However,whether or not one

recognizes that self-decption is involved in attempting to

reduce a normative system into a factual system,since a factual

system is regulfted by either 6ne free-will or no free-will,
we‘can,é'ﬁriorif'know what such self-decption will lead to.
It will léad to é system in which either only one free-will
wlll be able to express itselfl as in a totalitarian or a
dictatorial structure, or in which no free will can express
itself,such as in a chaos.There are many ekaﬁples of such
imitations ,ranging from the Guyana cult of Rev.Jim Jones
to the assumed factual Aryan superiority of Hitler's regime.

In all such systems the people organize themselves intoc a

normative order on the basis of aspects of factual system.

-—
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over which they have no contrel or for which they can téke
no credit,dspects such as the colorr of their skin ,their
racial origin,place of-their birth,etc.

If we cannot create the desired system
by basing it on aspects of the factual system, can we model
it after some particular normative system of tﬁé normatively
possible world ?

There are many normative systgms sucﬁ.as
fashions,etiguette and customs, whose existénce'ﬁgpends upon
the creative activi%y of some‘individuals.Such normative act-
ivities are evidently temporary and arbitrary.Ilt is their
very nature té arise and then fade away,otherwise variety in
the normatively possibie worli would not occur.The normative
system we ?re seeking to ide1%ify and describe will be quali-
tatively different from any 5% these systems because it is
not itself_an outcome of varﬁfty.lt is a system which will
ensure that variety is always %ade possible and that no arbi-
trary limitation on compéésibl' variety exists.For similar
reasons such a system cannot be & particular convention.
Conventions,like fashions,are the expression of the will of
some definite agents. Coﬁventioﬂslgrise mostly for the
sake of convénience ; and , as discussed in the last Part,
they are made possible by assuming some arbitrary propo;i-

tions to be ‘the foundational propositions . Such princi-

ples or definitions are analytic a ‘posteriori proposi-
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tions. These propositions are necessary relative to a par-

ticular convention (say that of weights or of measure) but .,//

they are contingent from the point of view of all possible
.normative worlds.Z?The system we are‘seeking camot be
cne convention amongst other conventions:. It is something
which makes the existence of various non-conflicting conveﬁ-
tions possible. Also, its foundations cannot have arbitrary
definitions which may be changed for the sake of.convenience,
.as,for éxample.pound has been bhangéd to kilog:am and
inche - to centimeter ., |

This brings us to the third type of
normativé system, which is often presented as the best and
the only model to fit the requirements. This is'the-system
in which some human beings do not just set up arbitrary

conventions for cthers to follow but command and compel

others to follow them. A system built upon decree, fiat,

compulsion or:force will only make possible the existence

pf a normative s&stem which is the creation of those limited
lihdividuals who have expressed their commands and have used
force to ensure the desired behaviour. The systematic aims
of such a system Qill be limited to the ones set by the par-
ticular individuals who are in control, hence variety in
Such a system will be limited. Such normative systems as
the Mafia, the CIA, the KGB,fhe Army and the Police exemplify

systems built on commands and force. Such systems have fix-
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ed aims and a limited variety of feat§ and artifacts which
facilitate the use of force or are instrumental to such an
end. The system_tnat we are looking for, which will allow
optimalibohdiﬁons io; freedom aﬁd maximal compossibility of
feats and artifacts,evidently cannot be of this natﬁre, |
it canno% even have the essential featufgs in commﬂy'with
it. )

The above arguments héve beeﬂ negative .
‘They are intended to eliminate what cannot be the model for
the system whichwill make it possible for us to create- the

best of all normatively possible worlds. More will be said

. about such systems in the subsequent sections.

If the system which will allow for
the creation and sustenance of thé best of all normatively
possible worl&s cannot be modeled after nature and based ‘on

“matters ¢f fact , or based on conventions and analyticlpro-

. o .

positions, ér on a system of commands aﬁ¢ fiat, what is
it§ positive'gharacterizatidn?l haﬁeﬁalready;outiined the
logical, gpistemologica1~and qther formal aspects of suéh
a syétem in the previous Parts.- In the following sections .
the suﬁgfantive aspects of such a system will be discussed

_ in detaif. Here, in the positive characterization, I shall
iimit myself to the preéentation of the minimal residual ele-

-
ments that remain after the rejection of the above three
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models, and which dfrectlchUncern the transcendental condi-

tion.

-

The.required normative system will

evidently be one which will allow for the creation and sus-

tenance of the most compossible, most harmonious, and the

most diverse set of normative systems, feats ané artifacts.
It will maximize fhe conditions under which each individual
or group o% individuals can realize themselvés and attain
'fheir moral ends. The idea of such a system is the idea
of law.Tha‘t.is,the. legal syste'm is that system which makes
possible the creation and the sustenance of ‘the best of all

-~

normatively possible worlds . 2 -
Now, having rejected all the above
types of systems.which allow for fhe astivity#of\ggg or -
some free-wills, we are leét with only one type of system
that will maximize the possibility for the self-fulfilment
of all free—wills; There can be‘only one system with
regard .o which all stand in the sameure;ation. That is,
there can be only one system that can satisfy the conditions
whicﬁ will allow for optimal compossibility, harmony and

variety. Any other system will eliminate the development

of at least one free-will, and thus will fail to be the type

of systém that we want it to be. It follows therefore that

the legal system is not just relatively necessary but

absolutely necessary . It is the only. systemg that makes pos~
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sible the best of all normatively possible world.
When people co-operate, their actions
are dbmpossible and when artifacts or things co-exist, their
co-existence is compossible. Further, what I have termed
diversity or variety here, is sometimes referred to as
-t'plenitude '. In these terms, what has been said above

i
can be described.as follows: The normative system, called

the legal order, is metaphysically absolutely necessary )
because it is the only system which can maximize co-opera-
tion, co-existence.énd in which the principle of plenitude
can operate. When the principle of plenitude operates it
makes the world not just possibly but actually (i.e.,
metaﬁh}sically) richer. Hence, it can also be said that
the legal order is necesééry-because it .is the only order

which makes possible the metaphysical enrichment of the

world.
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VYi. THE iNTELLIGIBILITY OF THE NORMATIVELY POSSIBLE WORLD

Some basic notions discussed in the
earlier sections are directly related to the thoughts of .
Kant and Leibniz.I shall examine these relationships in
detall now so as to sharpen the distincfions between the
?iew pfesentedrin this section and thqse of Kantland Leib-
niz.The discussion will also attempt to place the view -
presented here in a historical perspective.

In arguing that the idea of the best
of all normative;y possible worlds is the transcendental
requirement for the possibility of a legal system,it may prima
facie seem that I have contradicted the Kantian dictum that
the idea of freedom provides the transcendental condition
for the practical determination of the will by human reéson.
On a closér examination of Kant's various works,however ,
it becomeé evident that there is in fact no conflict here.

- Law , fof Kant , is external morality .

-

As he argues in the “Metaphysik der Sitten , it ensures the
[

‘outer form of freedoﬁ11\§reedom , in Kant's view, therefore,

is.a transcendental condition for both’internal and external

morality, i.e,for virtue and la.w.28

Being the transcendental
condition for both aspects of morality, the notion of freedom
g¢xXpresses itself in two different but related ways in the two
aspects.From the point of view of the individual,freedom is
expreséed in the idea dfﬂautonomy, and from the perspective

of the external morality for the community,the idea of freedom

L

- -240-
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is expréssed in the idea of the Kingdom of Ends.The idea
of auto;omy and‘of Kingdom of Ends do not provide us two
different iranscendental idgas but the same idea from two -
different‘gerspectives, In fact , as Kant tells us in the

Grundiegung , the formula for the Kingdom of Ends ~ so act

“as if you were through your maxim a law-making member of a
Kingdom of Ends ~ springs directly from the formula of the
autonomy of the will - so act that your will can regard
itself at the same time as making universal laws through
its maxim. 7 The difference between these two formulations
is that , whereas the first concerns the individual as a
member , i.e, as belonging to a community , the second
concerns him'as\an individual legislating maxims to himself.

The Kingdom of Ends of\Ehe Grundlegung

takes the form of the'Ethical Commenwea%}h;,with some varia-

tions in detaiis!in the Religion innerhald der Grenzen der

Blossen Vernuftt3oln the Metaphysik der Sitten Kant talks
. of the Ideal State, but the essential characterstics of the
Ideal State are not very different from the Kingdom of Eﬁds.

In the Kritik der Urthellskraft , Kant is very explicit in

-asserting that the necessary end of the possible world,
"whose transcendental condition is freedom and not causality,
is to create the best of all possible moral worlds.It is

only with regard to such an ideél that man's existence in the

31

world can be understood. - In such an Ideal State.the free4
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wills can maximize their freedom in a-community. T
I think Kant is undoubtedly right
thap‘the idea of Freedom is a tranStendental‘presﬁﬁposi-_
tion for law and morality in sb far as the individual's
.actions are concerned, and that the idea of the Ethical
Comﬁonwéélth’is.the transcendental presﬁppos;tion of law
‘and morality ffom the point of view of the community, i.e.,

{

in so far as it concerns the individuals-as members ,

I have myself -emphasized that tﬁe transcendental idea of

an agent's free;ﬁill; which is involved in his creating

the world, 1s_as significant from the individual's point
'of view as the correlated transcendental idea of the

Dest normatively possible world is fraﬁ the community's

point of view. The creation of the best- normatively possible
world is the ideal end of the co-operative human actions .
However, in not emphasizing the idea of . the Kingdom of Ends,

in the Metaphysik der Sitten,‘xant seems to have misled his

readers, who attempt to understand his theory of law by
studying this work alone. .

If the transcéndentél condition has
theSe two distinct aspects, one f:Pm the point of view of
the individual and the otﬁer fromﬁihat of the community,
one may ask why XKant himself has not made these distinctions

clear? In Kant's analysis of morality and law there seems

to be some basic confusion about the idea of the commpni—
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Lty and about the relationship that the iﬁ@ividual has‘to the
community .This.leads to ;afious confusions. The network
of these confusions éeems to run through the whole of'his
moral and legal theory. I §ha11 trace only one of fﬁesq corn-
fusions,the one that has its roots in the probléms concerning
the idea of the possible wofld-—since such a discussion
bears upon the issuéé presente&vearlier. ~
Everjiﬁing we  say about objects
or systems in the world, presupposes soﬁe beliefs about
the nature of the world. Since, the seventeenth centurf both
the Atomists and the Cartesians-ha§e been impelled,by disco-
- veries in the natural sciences,to separate the physical
world from the orde; of the spirit or mind - the two
realms which both the Platonistgﬂand~the'Aristotelians had
held together by the same principles of order of the forms
or ideas. Whether dismcoveries in tha'natﬁfal sclences should
make one a cartesian is questioﬁable, but the fact that
philosophers hgve been involved with the problem of dif-
ferent fealms in all ages clearly‘suggests that the source
of the problem lies not in these empirical;discoVeries,
but, as I have bgen arguing, in the conceptual a priori
considerations of what is entailed in accepting that
there is a plurality of free.or autonomous wills.® An auto-
nomous will is a final cauée, it determihes itself. If

there are two different types of final causes, one having
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an infinite peotential and the other a finite potential, then:
there are at teast two different types of realﬁs; |

- Leibniz distinguished between the
Kingdom of Nature and the Kingdom of érace. The Kingdom
of Grace is a Kingdom.of rational minds al} of which are in
: communioﬁ with God. For Leibniz, as natural laws are de-
termined by the best possible fo have metaphysical neées-
élty (though not a merely logical one), so moral imperatives‘
have a moral (but not a purely logical) necessity. On
these two kinds of laws the two Kingdoms of Nature and
Grace are founded.32 However, the distinction between the
realms is not always clearly defined by Leibniz. We saw
-earlier that because of this confusion he was not able to
place eﬁil in the‘appropiate realm. Even in the Kingdom
" of Grace Leibnii latef on briﬁgs in a Kingdom of Light,.which
is supposed to be a superior kind of Kingdom of Grace.j3

) Since Kant had the'advantage of

building upon Leibniz and .avoiding his errors, the distinc-
- tion between possible worlds stands out more clearly in

his works. In hiSwfifsﬁ major philoscophical work, 'The

Inaugural Dissertation of 1770 , Kant sets out to examine

'The Idea of the World in General'. In this he distinguishes
between the Sensible world and the Intelligible world?h From.

'~ this work to the last 'Opus Postumum' there seems to be a gra-
dual and coﬁtinuoué, 5ut not always a straightforﬁard and

A consistent, development in_his idea of the world. Al-
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though the idea of the Sensible world seems to get various

consistent interpretations throughout Kant's works, becoming

'Corporeal Nature' towards the end in the 'Me_ltaphyj_g_{;h_e_ Anf-
angsEﬁnde der Naturwissenschaft",35— the same cannot

be said for the .idea -of the Intelligible world. The ‘his-
tory of this developmenp evidently r_equires a separate work.
In wha'E follows , I shaill only catalogue and mention the
crucial points at which Kant makes substantive remarks
‘about the idea of the world., which are of direct relevance
to the idea of Law.

The following paragraphs: (20) and (21)

of thé ' Inaugural Dissertation', s%;em to suggest Ka.nt's
fundamental reason for believing that there must be at--
least two types of realms. This seems to be similar to
the grounds that I have been arguing for; however, these

paragraphs,at the same time, also exhibit what seems to lie

~—

s
at the core of Kant's inconsistent characterization of

the Intelligible world:

The substances of the world are beings deriving
from another, not, however, from different beings, but all
from one. For suppose them to be the effects of a plural~
ity of necessary beings; then, since the causes are without
any mutual relation, the effects would not be in inter-
action. Accordingly unity in the conjunction of the sub-
stances of the universe is a conscquence of the dependence
of all upon one. The form of the universe bears witness to
the .cause of its matter, and only a single cause of all .
things can be the cause of its totality; there cannot be an
architect of the world who is not also its creator.
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‘ 1f there were a plurality of first necessary causes
whhdnﬁlﬂumgdusrwmﬂdbe‘mﬂdsnotawoﬂdjn—
cause they would not be in any way connected to form
the same whole. And vice dersa, if there be a plurality of
actual worlds outside cne another, there is a plurality of
first and necessary causes, with no interaction between
one world and another, not between the cause of ome .
world and the world depending upon another cause.

" It follows that a plurality of actual wotlds outside one
another is impossible not by its very concept (as Wolff!
wrongly concluded from the notion of a complex, or ag-
gregate, notion which ke thought equivalent to a whole
as such), but only under this condition, that there exists
one single necessary cause of 2ll things 1 more than one
be admitted, & plurality of worlds (in the strictest rieta-
physical sense), external to one another, will be possible.

36

Although Kant accepts the pluralilty
of possible worlds when there are many first causes, in ;rgu—
ing that there wilihg; no interaction'between‘them, he seems
to be_simplyfrepeating something like Leibniz's view that
the worlds ¢ﬁonads) are 'y;ndoﬁless' closed worlds, without
refleecting on the implicatiohs that such a thesis entails
for a moral theory. \If the monads éannot interapt there
can be no community. The very possibility of a community
presupposes that the possible (nogmative) worlds not only int-
eract,but that they also rescolve and unify themselves. The
possible world that the different first(nepeésary)causes

create is of course the normatively possible .world, not

the factual one. Hence the interaction between possible

L)
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worlds is an interaction between the normatively possible
worlds. For the factually possible world the question of
inferaction does ngt'arise in the same way, because we do
not know whether there is more than one such actual world .‘
The idea of the community is precisely the idea'bf the re-
solution of many conflicting normatively poésible worlds
into one world. 7One may characterize tﬁis as Pafmenides'
or Plotiﬁus"problem of'the One and the ﬁany' for‘the prac-
tical reason. The problem for the theoretical meason is
how *the many'can be resolved into'Cfe'in knowledge, whereas
for the practical reason it becomes q§w'the many'can be re-
solved into'One‘'in practice.c Since, as we have seen, law
is the only means ;o the one best possible world, it becomes
the only solu?ion to the mgtaphysical problem of "the One
and the many' insofar asfﬁractical,feason is concerned.
The idea of the beqﬁ possible world or the Kingdom of Ends
is a prgctical ideélused tq_pring into existence what does
not exist but can be made actual by our coﬂduct; it can be
made actual through a legal system. |

In the light of the abovefdiscussion.
Kant's formulation of the moral principles (which applies
to both tpe external and internal morality, i.e., to justice
and to .wvirtue) can also be understood as directly relatgd
to the problem of the 'One and Many' in fhe‘sphere of prac-—

tical reason. By acting on the Formula of. Universal Law -



248.

act only bn,xh? maxim through which you can at the same time
will that it should become a Universal law 27many conflict-~"
ing normatively possible worlds are resolved-into one world
in which all the laws apply to everyone. On the other hand,
the Formula of.the.Law of Nature - act as if the maxim of
your action were to become through your will a universal Law
of Nature - presents to us an analeogy. Nature naé already
resolved the conflict of the many and presents itself to
us as one. If ouf.LéQs were like the Laws of Nature, théy
#ould be laws of one world. But why does Kant say 'act',
in the first formula stated above and ‘act as if' in the
second? This is precisel{ because he aésumes, as 1 too
have been emphasizing, siﬁgzh%e cannot choose to act in the
factual wofld.‘we can at best act as if we were acting in it
so that our rules would be ﬁﬁiversal like the laws .of the fact-
ual world . Although Qe can not act in it, we can,of courée.
nonetheiess,act on parts of it and control it. This brings
us back_to the complex notion bf the possible worlds and
the difference between the normatively possible worlg and-

the factually possible world.

In his Inaugural Dissertation, Kant
equates tﬁe Intelligible worla with the Intellectual world
and the Sensible world with the phenogenal world. He points
out in that work (para_s).tﬁat his distinction is similar
to the phenoména;~noumenal distinction of the 'oider‘ and

'ancient' schools. 1In the Dissertation, the noumenal or
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the Intelligible realm is known at least intellectually.

By the time of the 'Critigue of Pure Reason',. the two

realms are clearly distincet due to the fact that the

fundamental principle of the bhenomenal realm is Causality
whereas the fundamental principle of the nqumenal realm
is Freedom. However, here he equates the noumenal realm R

with the "things-in-themselves", which are totally unknow-

able.” Similar view is presented in the Groundwork of

S

Metaphysic of Morals, where the thesis of two standpoints 2

- that of the Sensible world and that of the Intelligible

world - is said to resolve the paradox about viewing the-
40

same action as both necessary and free.

- L1
Intelligible world is not knowable. In the subsequent

Here again the

'Critique of Practical Reason' Kant argues that the postulate

of freedom is very different £rom that of God or of the Im-
mortality of the Soul ., Preedom implies the moral law and

is reciprocally implied by it, thus its reality is af-

. firmed. 2I-It.::r'e the Sensuous world becomes 'natura a;rchetypa'
and thﬁ+supersensuous or the Intéll;gible world 'natura
ectyba'fBNow.Kaht tells us that an object of 'natura ectypa'
is "an object of practical reason . . . . possible. through

Ll -
freedom". Are such objects knowable or not? They must in-

deed be, because in the Metaphysik der-Sitten Kant identifies

the de jure possession of objects as intelligible or noumenal

possession ,and we indeed know the objects that we possesslgg.

3
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‘ 45
jure and not just de facto. The de jure realm of mine and

thine is an Intelliéible or Noumenal realm.

éuch as Intelligible or Noumenal
realm, in which reason is used 'practiciily and not specula-
tively, is precisely that which I have been calling the -
normatively possible world. Such a noumenal realm is in-
telligible only because there are various synthetic and
analytie propositions which function as norms in the realm,
and which makes possible for us an essential knowledge of
such a realm. |

It may be argued that Kant's charac-
terization of the Intelligible world is in fact consistent,-
that he always meant to say that thg Intelligible wprld is
knowable in so far as reason is used practically and not
speculatively. This perhaps is the likely interprgtation-'
However, as noted, Kant himself provides many érodnds to
show that this interpretation cannot be conclusive.'o

The basic reason for Kant's confus-
ing treatment of the notion of the Intelligible world seems
to lie,'as mentioned before, in his incomplete analysis of

the idea of the community. In the 'Inéﬁgural Dissertation'

(Para 16) Kant tells us: "In what principle does this very
N )

relation of all substances rest, which intuitively regard-

. ed 1s called space? The question of the principle form of

the Intelligible Qorld turns, therefore, upon making ap-

-
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-parent‘in what-manner it is possible for sevéfal substances
'to be in mutual Eommerce, and for this reason'to‘pertain

to -the same whole, which_}s called world".4§Although Kant . '
‘is ‘right’ in asserting thét the question turns upon making
clear in what manner it is possible for several substances

to be in mutual commerce, he is evidently mistaken about

the fact that the principle for the Intelligible world,on

which tﬁe relation of all substances rests, ¢concerns space.

“For, as it finally turns out in the Metaphysik der Sitten,

47
the de jure or Intelligible, noumenal realm is not in space.
v

Kant's error seems to stem.from the fact that the 'mutual
commerce* that he is considering is in fact not between
all substances, as'he seé%s to assume. He has only consi-
dered human 'commerce®' with sgnéous things, where sense'perc%p—
tion is of major concern. Man's +mutual commerce' with man
is indeed different in principle from that of his 'commerce'
with things. For, in such a‘commerceﬂ amongst other things,
there is-a reciprOch relationship; as Existentialists like
_ to state it: 'not only I objectify .the other's subjectiyity
in perception and use, even the other objectifies my subject-
ivity. ' There are hence different types of ‘commerce' be-
tween different types of substances.

' The above confu::;;J;n the Disserta-

tion seems to have been carried over, without any signifi-

cant change. inté the '"Critique of Pure Reason' Here Kant

N
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-presents the concgpt of 'commuﬁity' (reciprocity between
agent and patient) as a pure a priori categofy of the
Understanding.us In the Third Analogy it becomes 'the
Principle of po;existence, in accordance with the law
of reciprocityﬁ. chh a concept of community,in fact ,
seems to be the Leibnizian notion of Apperception,it is
nét the seﬁse in which agents Dbelong to a community in
the Intelligible ﬁorld, for here thé reciprocity is'fot

between agent and patient, but between agent and agent.

It is in the phenomenal world that agents perceive sensif
ble.objects: It follows,therefore ,that fhe concept of
community whiéh Kant presents in the Third Analogy is &
category of the Understanding with reference to the pheno-
menal world. For the Inféiligible or.noumené;,world, in
which the legal“énterprise exists, a different concept'of'
commgnity is needed. Kant's list of the Categories of the
Understanding is Eence incomplete. |

What interests us here’'is not the
incompleteness or the inconsistencies in Kant's bhilosophy
as such, but how such confusions affect the idea of Law.
Since Kant's characterization of the Intelligible world
is not clear, his distinctions within it also face similar
problems. The central and the most significant distinction

within the Intelligible world concerns what one opposes to
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. the best normatively possible world.that is ,to the idea of
thg'Kingdom of Ends; for,the legal;order must provide the
conditions for the best world,but this can only be done if
it also somehow delimits the éqnditions for the ;orst world.
Since the Intelligible world is the
normativeiy possible world, the oppééition of the Kingdom |
of Ends or thé Kingdom of Grace to the Kiﬂgdom of Nature,

which Kant and Leibniz uphold, is indeed a misleading opp-

o

osition. What has to be contrasted with the Kingdom of Nature

is the normatively possible or the Intelligible world, not
the Kingdom of Ends. The Kingdom of Ends or of Grace, is the
best of all possible worlds.We do not know whether the King-

‘dom of Nature is the best of all poss}ble phenomenal worlds,

we do not even know whether there are many phenoménal'worlds.‘

What has to be contrasted with the
Kingdom of Ends is the State of Nature,especially of the

Hobbesian kind , where all people are agéinst each other.

However, the phrase *'State of Nature'! is misleading,it suggests

that we are talking about the factual world, whereas we are
really talking about a certain.state of the social world.-
Perhaps the phrase 'State of Nature' is the cause of some
co;fusions that we find in Leibniz,Kan® and also in Locke
and Hobbes.49 Both the Kingdom of Ends and the State of

Nature belong to the normatively possible world. When

discussing the State of Nature we are not discussing

=3

-
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societies of ants or 5ees or morkeys or dolphins,we are still
talking about the human society.the.Aifferenge being that we
are now talking about human:sociéty at its worst.Whereas the
Kindom of Ends is the ideal characterization of the best of
all normatively possible or Intelligible world,the State of
Nature 1s the ideal characterization of the worst of all
normatively possible Intelligiple world.In such a state
everyone always uses the other as a means to something and--
never treats the other as an end in himself.It is the state
of maximuh conflict and maximum incompossibility. Now,given
a certaln.inderstanding of human nature and commuﬁitiés.

it is doubtful whether the worst state ever existed or can

exist in the future; that is , it is doubtful whether i
a historical fact: However, for thg purpbse of practical
reason, it does not make any differnece ﬁhether”or not the
worst Intelligiblelworld is a historical fact. Whép pra
.cal reason needs to comprehend is the idea of "the best/and
the idea of.%he ﬁorst possibréf;orld,whether they exis% or

not. Such a comprehension is necessary to give directién to

personal and social actions. ‘ ~
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THE METAPHYSICAL BEQUIREMENTS OF LAW



I, THE METAPHYSICAT REQUIREMENTS OF LAW.

The metaphysical regquirements are the
. necessary and sufficient conditions on fulfillment of which
a possible entity or a systenm becoﬁes actual, In the last
section I discussed ?he basit conditions in which the poss-
ibility of a legal éystem is grounded. I shall now proceed
to examine what further substantive requlrements have to be
necessarily fulflled if a legal system is to actually exist,
= - 'The clarity and precision with which
one ban define the principles which make a legal system actual
will evidently dépend upon how clearly one is able to disﬁin-"
guish law from other normative systems , and_also, how distne-
tiy one.can spedify the relationships that obtain between
the legal system and some related systems.

“To start with,we have three distinct
ideas about normative systems whose relationships and distin-
ctlons need to be specifled:'tne idea of a moral system, the
idea of a legal system and the idea. of a coercive systéﬁ.
Philosophers have often attempted to relate the idea of a
moral sysfem to that of the legal system, but they have
ended up 1identifying the notion of a legal system with
that of a coercive system. None of these relationships should

be assumed as self evident, each needs to be explained and

justified. The statement that a legal system is different

from a moral system,and especially the statement that the

~256-
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- legal system is a coercive syéteﬁ,have been répeated so often
that they have beguﬁ to sound 1like ' undeniable truths.
True as such aséertions may sound, in the absence of ﬁpp-
ropriate justificatioﬂ'. it would only be arbitfary to bel;
ieve that a legal system is a coercive system.THestaIemenI must
not be éccepted without justification. As I shall attempt to
show , the assumptions involved in such a bélief are not
as simple and clear as they have been assumed to be.

In what follows,l shall first examine
the relationship that obéainS‘between the idea of a normative
system conceived as a ﬁoral system and the idea of a normative
system conceived as a legal system.Having dorle this,I shall
next consider the relationship that obtains between the idea
of a normative.system conceived as a coer;ive system gﬁd.thé
idea of a normative system conceived as a legal-sysfeﬁ.ﬁ

This analysis will es?gplish
- some of the conditions that are necessary for a pessible legal
system to exist ag an actual system. Having finally separated
- the idea of a legal system from all its extraneous elements
I shall present and discuss some f the basic necessary legal
propositions.FOthers wlll be discussed in the réspaﬂixé.sections.

In the subsequent analysis the basic
legﬁl propositions will be discussed firstly from the perspec-
.tive of the community‘andlsecondly from the perspective of
the-iidividual.This is required‘beﬁaﬁse,as wevshall see, the

two perspectives raise separate problems.



' }{ ‘ | _LAW AND ETHICS

In the last section it was argued that
the legal system i§ transcendentally ‘the best and logically
the only;normative system which c%g provide the conditions |
for the best of all norﬁatively possible worlds.

If there is only one normative system
that can lead.to the best world and if such a system must be
a moral system.thenlit follows thafhthe legai system is
indeed the moral system . Let us see how this comes about.
| It has been shown that the possible
world divides.itSelf into two types, the faﬁtuaii§-§6ssible
and the normatively possible. Whereas the presupposition‘of .
the first is causality that of the séconé is freedom. Freedom
as Kant has argued, must be presupposed to be a property
of the will of all rational beings.l Human reason is involved

in investigating both the principles of the factual world and
those of the normative world . In the normative world,reason
utilizes some basic principles to determine the freedoh of
the will when 1t involves itself in the practical sphere of
individual and social activity.Such basic principles are the

Laws of Freedom.

The determination of the will by reason
requires that there be no obstacles.Traditiohally,two types of
obstacles have been concelved. In the first, the agént somehow
becomes an obstacle to the exereige of his own free-will.In

the second,other agents, in ohe—way or another, become obstacles

-258-



259.
to the . exercise of the free-=will of an individual.
Laws of freedom concern the agent's freedom in both these

senses. In Kantian terms, an agent becomes an obstacle

to himself when his will is determined by inclinations

" and passions rather than by reason. .In such a case his

will is constrained. It blindly follows its inclinatioens
for the satisfaction of some arbitrary end. A morélly
good action, in whilh a will is freely exercised,Kanf
tells us;‘must be done by an aﬁ%onomous, self=legislating
will. Our ordinary moral judgemenfs, according to him,
show that we locate the moral value of an action in its
motive; we refuse: for example, to attribute moral worth
to actions done from motives of self-interest 65 immediate
inelinations, even though such actiongfare objectively in
conformity with duﬁ?? We judge that such actions would
‘pe mdrally good only if they were done from a motive of
duty. By analysing the concepts of action done from a mo-
tive of duty we find that the action is det;rmined thrqugh
the thought that it is in conformity with the basic moral
principles, .or the laws of freedom.

In contradistinction to causal laws;
the laws of freedom are moral laws.. Now: in so Ifar as the
obstacles to freedom are internal, that is,6the agent be-
comes an obstacle to his own free-will, laws which are

directly about or which cqpéern the internal obstacles
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to freedom, may be called ethical 1aws.3,But when fhe ob-—
stacles are exfernal, that is,from and due to other agents,
laws which refer to external obstaqles are juridical or
legal. laws, Positively, it may also be said that. maxims
which an agent legislates to himself and which ‘are in con-
formity to the laws of freedom are ethical laws. THis ;
;nternal legislation of course concerns the moral ends
choseﬁ,by the agent. In contrast to these,maxims which two
or more agents mutually legisléte for themselves and which
are in conformity to the laws of ffaﬁﬁpm, are legal laws.
This external iegislation concerns'thé moral ends which
are bomm%f to all the agents.

The above may be roughly said to be
Kant's own view also .But his characterization of 'ethical'
laws does not seem to be always consistent. He sometimes
refers to the ethical laws as morai laws.Whereas according
to his theory, fhe term"moral laws 'should refer to both
the .ethical and‘the legal laws, since both have to be in
conformit; with the laws of freedom which are moral laws.
A typical example of the confusign in Kant's terminology
" can, for example, be noted in the.following important pas-
sage. ’

"In éontfadistihction to naéhral laws,
the laws of freedom are called moral

laws. Insofar as they are directed
to mere external actions and their le-
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e,

gatity, they are called juridical; but

when, in addition, they demand that

these laws themselves be the determin-

ing grounds of actioms, then they are

ethical. Accordingly we say:  agree-

ment with juridical law constitutes '
the legality of actions, whereas agree-

ment with ethical ones constitutes its

morality."y — .
The last conclusion is. evidently
.misleading . It sﬁggests that legal actions are not
.moral actions, which is evidently false within Kant's de-
,// finition of juridical actions,which too conform to the
moral laws of freedom. What the-last proposition should
read, 1f it is to be consistent with the lines above is
"Accordingly, we say: agreement with juridical law cénstitutes
the legality of actions, whereas_ agreement with ethical
ones constitutes its ethicality" (if one may pres;ntly :
use the woré to make the point). Kant often uses morality
in an ambigous way, in so far as law.is concerned. He some-
times asserts that the concept of morality applies to both
law and ethics, But sometimes he réserves the term morals

ity for ethiecs alone, at suéh times he confusedly contrasts

law to morality. This, as we shall see as. we go along, is

J’“\\\\\\jﬁﬁgggxlx;éue to Kant's general confusion about the mature of

law .
The freedom to which juridical laws
refer is ‘freedom in its external excercise, whereas fthe free-

dom <+%¢ which ethical laws refer is freedom in the inter-
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nal exércises‘of the will, insofar as the will is determined
bf reason. Since botﬁ the_external exercise and the internal
exercise of freedom are in accordance with the laws of free-
dom , which are moral laws,it would not be inappropriate to
characterize law aé the external morality and ethics as the
internal morality,although Kant himself did not use-the
terms in this way; Such a distinction , I think , would
make Kant's thesis about the laws of freedom more consistent.
The cdﬂsistency will become evident if
one considers the sense in which Kant meant law to be external,
with referéhce-to the moral laws of freedom.Law ,for Kant,
is extefnél,firstly in the sense that it has to do Qith the
relations of one person to another insofar as their actions
--as events in time - can have an effect on one another;
by this all "actions which affect only oneself are excluded
fr;m the §ope of law. Secondly, law is not coﬁcerned with
the relations betweén how the mere wishes of one person
may.relafe to the actions of another person; that is,it is
not the busin?ss of law to prescribe benevolence to o‘thers.5
Thirdly. l;w concerns itself with the question-of whether
the exercise of free choice on the part of one can harmonize
with the freedom of the o’ther.6
Law is,then , external morality . What

this means exactly and what such an idea contains will
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be explained in detail in the coﬁrse of this section.'

The first evident.siénificaﬁ; conse-
quence of'the.above arguments is that for both ethics and
law the starting point is the a priori propositions of pure
practical reason, which are the supremé;principles of ‘
morality, or the Laws of Freedom. Al?hough the principles
by theméelves'do no? prescribe any specific actions as
duties, but because they are the ultimate ¢criterion of-
right or good actions we can derive from them moral laws

which state what our rights and duties are. ©

The basic morai principles express

the essence of free or rational actions; and because all

moral laws are derived from these principles, they must

state the condition under which human conduct is in keep-— . .

+
1

ing with man's nature as a free agent. Moral laws, Kant
explains, "command for everyone, without taking his inclina—
tions into consideration, merely because, and in so far as

7

he is free and has practical reason;" They are laws for
men, not as rational agents who desire some end, but simply
as rational or free agents. The negative implication of :
such an assertion is thatlneither juridical nor ethical laws
can- be pased'upon the desire for happiness which pertéins

to man's sensuous nature. Both are laws of freedom, pres-

éribing.essentially;the conditions of rational or univer-

sally valid actions rather than the means for attaining
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. happiness. This,of course,does not mean that happiness
méy never be achieved: by acting ethically or legally, but

only that happiness does not enter ingp'the criteria of

-
[ ]

,moral goodness;

In any legislation, Kﬁnt e#plains,
we can distinguish two things: a law and a motive.The motive
provides a defermining ground of choice when a person
or a group legisiates .sin ethics, pure practical reason
of an individual is itself legislative, it provides not
only the norm for conduct but alsc the constraint accom-
panying the norm;9 The motive 1is that of doing one's duty
for the duty'ssake. The situation for juridical‘laws are -
different; The difference consists of the fact that the
pure practical reasoh is legislétive not through one in-
dividual's will but through a collective Qecisioh Eaken
by the coﬁmunity aé a whole. ik

Since the juridical laws éré laws of
external morality, (glthough Kant does not makes it clear),
it follows that as in the case of éthical laws, the motive
for the_laW§ camnmot be of a sensuous origin, nor caﬁ the
;1aiws be based. on corrsi-cierations of usefulness.As in the ethical
casé, the motive,once again,here is doing one'sduty for the
sake of doing it. The central difference in the two mo-

tives are the types of duties lnvolved.Whereas in the ethi-

cal, autonomous legislation the duty is towards persons

~

.-
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- (includigg oneself), in the Jjuridical legislation the duty

is not towards persons but towards the community as a whole.
- 1 4

The duty 1is to create and sustain a civil-society which is

. the'bgst of all normatively-possible worlds .Suéh a duty is

of .a non-sensuous origin and it must be done for its own

-~ .

sake. Sinéé'the moral goodness of our actions lies in our
motives, the duéie; enjoined by juridical legis;atioq must
be’;é%iqns which are morally neceésary,independeﬁtly of our;
attitude of will,

It follows from the above tﬂeéis that
not-only acting according to ethical principles for the-
sake of duty is morally good, but also that acting ac&ord-
ing to legal principles kor the sake of duty is morally
éood. . '

The fact that law és externai'%orality
-mustfﬁuﬁly'be based on non—%ensuous motives is pof course,
my viewzaﬁd not tofally Kgggjs'view. Kant, once again,seems
to have opted for different alternativés'at different=times.

\ ‘ Héying characterized law as rules for

-

-‘,externai freedom, in accordance with the moral laws of
freedom,l%ant coﬁfgsingly aésuﬁes that juridical legisla;
tion cannot concern itself with the interior determina-
tion’ of Ehoice_through a-non—sénsusus motive. He thinks
i§ can only employ natural sensuous means of constraint.
Since there ¢an be no -action without é motive, and since

jutidical legislatien is concerned that certain actions’

-

-
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be comgi;ted'of' omitted, according to Kapt, it supplies
a motive - namely, fear of punishmemt , which should be
effective if otﬁers are wanting?J'Now, such a view, which
makes the motive for legal action fear rather than some
sense of duty, not only contradicts Kant's general thesis
that law is moral, at least in so far as it is in accor-
dance with the Categorical Imperative, it even conflicts
with his thesis that we have a duty to maximize téé POS~

& sibility of external freedom for everybody. It was he

i;”h:i.mses:lf who argued in Theory and Practice that we have

an unconditional duty to c¢reate and maintain a civil-

'society in which outer freedom can be obtained for’éll}z .
If we really do have such a duty then evidently the
reason for acting legilly lies here, and not in any fear

or anxiety. As it seems then, Kant overlooked the re-

1ationship between his two findings:law as external morality,

and the duty to build and sustain a legal System in a

3 ~ N
civil society so that outer freedom may ﬁ% MaXimizet,

What distinguishes law-what the com-
munity legislates for an individual and ethics-what an °

individual legislates for himself —is the mode’ of legisla-.

¥

tion and the type of -duty involved, not the type of con-

straint imposed, as Kant and other thénkqfs_have wrongly

concluded. For, just as no one can constrain an autonomous

will to act ethically, no one can constrain him to act.legaliy.

-
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Por an act to be ethical. or iegal the agent must act
of his own free-will. Kant and others have thought that
the fundamental difference between the-ethical and the
Juridical legislation is that in ethical legislation pure
practical reaso;‘has only the thought'of duty with which

to exercise neceséitation on choice, whereas in juridical
legislation the legislator can force pebple to act legal-
‘1y. This is both conceptually and empirically false, for..
as we have seen, in juridical legislétion too, pure prac-
tiéél reasdn has the thought of dutﬁ towards the community
with which to exercisé necessitation on choice, and
secondly, if legislators. could force‘people to act 1eé;lly
all crime and evil would have been suppressed & long time
ago .ffhere is enaugh nuclear armament to threaten and
force people to act legally{ Since acting legally is act-
ing‘morally, people must voluntarily act legally. Nobody
'can constrain and force aﬁyone té.act legally. External
copstraint or compulsimﬁ is required when a moral agent
iéilE to éct legally, i.e. morally, not so EEEEZhGJWill act-
legally. But this infolvés us in congeptualizing the re-
lationship of law to coercion in a totally different way
and calls for a detailed analysis of its own. I shall de-
voté the next éection of this part to this queétion.' Here
it will be-important to summarize the essential thesis of

this section.
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it is by considering the laws of
freedom accompanied by the one or the other type of duty
that we determine the nature of juridical and ethical laws.
Laws and ethics must consist of rules, expressing, each in

its own terms , conditions for free actions and the basic ends

’
to be achieved ,. Since all moral laws are derived from
the laws of freedom, which express the laws of pure prac-
tical reason in its applications, évery moral law is;ac;
companied by the constraints of pure practical reason
alone, Whether the laﬁs apise in juridical legislation or
in ethical legislation, morally legislative reason,in
both cases,constrains us to fulfil . the duty from the
thought of duty alone.l_In law, the principles of pure
practical reason are regarded as the principles of the
communal or the general will, whereas in ethics we regard
them as principles of our own will and then go on to obtaiﬁ
from them the system of duties to which they,so regard-

_ s
ed, give rise. ‘ In requiring that the actions described

by ‘,he juridical laws be done merely. for the sake of théir
ratibnglity, one evidently asserts that juridical laws are
based on principles of pure practical reason. If this
were not so, the constraint imposed upon people who fail
to act legally-would never be reﬁsonable or rational, it

—

would be indistinguishable from mere violence.



IIT. LAW AND COERCION

One of the mosffserious and perhaps
' the most harmful misunderstandings ?}&thas plagued human-
ity seems to be the confusion between the idea of law and
the idea.ofa.coercive order. The principles and the sys- |

«

tematic aims of a' coercive order are very different from

-

those of a legal order.
) A legal-sysfem is not a cqnvention,
hence it is not foundeq on principles which go into creat-
ing and sustaining a convention. ' {feither is it a §ystem
of force, fiat or decree, hence it is not founded on prin-
ciples of command, yhéther they be dictatorial or méftial.
It is not even a factual system which ocan have prineip
of nature at its foﬁndation . A legal system is a/;;;i::
of external morality founded on the laws of freedém of

N\

pure practical reason. As such, it is not possible to

coerce any one to behave légally. Enforcement, of law. is

C: .

‘hence a contradiction in terms. ('Enforcement of moralsg.
a phrase'which Lord Paﬁrick Deviin used, betrays a double
confusio&?Mo?alitx is ppecisely thekind of behaviour wnhich
can:never be enforced). '

Force is used when people fail to

behave legally; -and then, the aim of using'for¢e'is not to

) -269 -
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make fhem ac%‘legally but to prevent them from abting ill-
legally in the future. This is all that cumpulsion or coef:
cion can achieve, it cgﬁ not bring about lawful Lacts.

Lord Devlin and his opponénts have
for a long time debated whefhen or not law must enforce
morality ! Such a debate cleafiy prkéupposes thét law
and morality are the types-of principles wh&ch can be forced
on someone, The forego;pg discussion shows that such a pre-
supposition is unwérranted and groundless, héﬁcé_the extensi-

.
ve debate - whether law must enforce morality-is misconceived
at its very foundations. In whatffollows-i shall attempt
to make the roots of this confusion explicif.

| ~ The reason behind the confusion betw-
een the legal order and a coercive order seems to lie inherent
in a deeper confusion concerning the idea of justice itself.
Opé way 1in which the basis of this confusion can;gk made
explicit 1is Dby aﬁalysing Kant's treatment of the notion of
Justice. However, the analysis would be appi&cable éo any

other 51mllar idea of justice which makes law into a coercive

system. ' . &

In the. Metaphysik der Sitten Kant tells
us t+ " Justice is therefore the aggregate of those conditions

under which-the will of one person can be cojoined to the 1

will of another in accordance/with a unlversal law of freedom”

and. also that : " Justice is united w1t1~ .the authoriza-
. 15 '

tion to use coercion . " Using these ﬁﬂb principles as



271.

premise,Kant goes on to conclude that "Strict justice can

also be represented as the possibility . of a general recipro-
cal use of coercion that is con51stent with the freedom of
everYone in accordance with universal laws." 16
Now, 1s the a?ove conclusion legitim-
ate ? It seems to be a case of sténdard logicalffallacy .
From the proposition 'p entails q',if one is given p,it.
would be legitima%e to. infer q; but if one were to -infer p
- when given only q that would indeed be an invalid conclusion.
But.such'a fallacy‘is precisely what Kant seems to have comm-
itted.From the premise 1 the concept of—&ﬁstIEE'EHQAéii_jhe
concept of coefcion, Kant seems to have wrongly inferred in
the conclusion, that réciprocal coercion is entailed in a just
system.All that.foiloas from the proposition that justice is
united with the authorigation to use coercion,is that coerclon
can Be just, it does not follow that whenever there is justice
there is coercion.In other words,the truth of the statement
‘-'that,juétice is united with coercion entails only that we can
justly authorizg some people to use coercion,but it does not
entail that a system in which just actions are done is a cbe:-
cive system.Kant does not make it clear in what sense of 'uni-
ted' is juétice united with coercion.The sense of this union
would become clear if we ask iwhen 1is juﬁtice united with the.
authorlzatlon to use coercion ? The answer ls:only when people
have falled To act Justly of thelr own accord or when they have‘.
doen some unjust acts.In either case coercion enters in or

becémes necessary , only when just actions are absent .

»
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It is onlyrrequired in the last resort, to keep some people
away.from a system iﬁ which (most) other peoble are carry-
ing on with their just acts. If by such coercion these
same people are .reformed and are willing to carry on with
just acts of their own accord then coercion is not used
on them anymore. That is, they are not prevented by
coeécive means to join the larger system‘in which moét‘
people act autonomously.

Kant's two definitions of Jjustice, unit-~

ing justice with coercion , .thus conceal the +truth that

“they refer to two totally different classes of people.

Cpercién is not used on the people who are co-operating
and participating in a just system, but on.another class
of people who are not acting justly,or .are,at least,acting
illegally.Kant does not obsefve this difference in his de-
finitions, he is thereby led to .a° false.ponclusion, in
which he seems‘to assume that the clasé to whom the laws of
freedom apply is also ppe class to whom coercion applies.
Hence, Kant's conclusion that ' justice
can be represented as the possibilityzof reciprocal cbercioﬁ'
is both légically nd referentially false. Justice can
never b€ reprgsenteda::\the possibility of reciprocal
coercion. So long as Deople are acting Jjustly in a:system,

they are not coercing each other in any way -In fact, all

‘law abiding citizens are acting Jjustly because they éithef

think that it is their duty to gdo so, or that it is the

o
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right,moral way to act.They are not so acting because their
friends,neighboprs.relatives or some‘government officials are
.coercing them all the time to act in thisﬁmanner. There 1is
no reciprocal coercioﬂ*betwegn citizens, friends,relatives or
acquaintances,so as to make them act justly . Of cgurse, ail
citizens ar rare that if they act unjustly then coercion
can be used tQ: top /their future unjust acts. But this is
altogether different matter, because when coercion is so
used ,people who have acted unjustly are(physically)removed 4
from the arena in which just actlons are done,such that the
question of reciprocal coercion does not even arise for them.
The idea of law is not the same as the
idea of Jjustice. These are different,although related ,
ideas. The idea of law is the idea of a social institution
at work. The idea of justice provides the ends and means
that such a éapiél institution is trying to achiieve.lf these
are two different ideas.hﬁw does Kant mo#e from the idea %that
justice is coercive to }he idea that law is coercive ? This
is evidently by®using the tacit premise that a legal
system is a just system.?rom such a equation one1can conclude
that if a just system must be coercive then so must a legal
system . .But,as we ﬁ;ve seen,a just system 1s a free,volun-.
ntary enterprise between .human beings. If such a social sys%em

consisting of just actions,must be non-coercive,and if law is a




. - | . 274
just system, then it follows that law must also be a non-

r
coercive system.’

) Whap is theﬂroot of Kant's erroneous
i

\idea that in a legal system (a just system) everyone co-

-

erces everyocne else reciprocally? This is,perhaps,not too
difficult to unearth. : | | l
Kant's belief that 'Justice ea.’;_'m'be'

represented as the’possibility of reciprocal'éoercion'

is based on the belief'that 4. "Any opposition that counter-
acts thé hindrance of ?F effect promotes that effect and

is consistent with it". ?He tel;§ Us this at the very out-
-set of the discussion about coefcion. This belief in

turn, as it becomes clear when he 'construqts' the notion
of justice in the subsequent paragraph, is based on a prinef’
ciple that applies to the factuelly possible world. Kant ¥
te;ls us "Justice exhibits this (reciprocal coercion)
concept ih a pure a priori intuition on the analogy of the
possibility of fhe free movement of bodies under the law

18
of the equality of action and reaction". Kant gives us

'no'grounds for beiieving why such an analogy must hold. ‘

He seems to arbitrarily take a principle that belongs to”
the factually possible wgyﬁd,and apply it to the normative-
ly possible wopld;' ?his particular error (as néted wnile‘
discussing Kant's idea of éng community) seems to have been

carried through all his works. One of the factors wpich,

.
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distinguishes the noumenal realm from the phénqmenal realm,
is precisely the truth that the Newtonian law o.f equal
action and reaction (reci‘procity) cannot be said to
apoly to the nouménil realm, It is only because of .
‘this, for exampler,, that when someone steals my ccat I can
give him my hat teoo, I do not_i.n turn have to steal his
coat;A or, iwhen someone hits me on one cheék I can present to
him the other cheek too, I do not have to hit him back.
Ir'l_fac.t, as Kant himself argued, all moral actions are
done for their own sake, unconditionally, not because one
reqeives a reciprocation of equal and opposi.te worth,
ailthough,:;;o doubt sometimes one may be ps;c'ﬁologically
ir"xclined to 'think otherwise. ’

" Xant is thus also wrong in believing
that any opposition that counteracts the hindr‘éﬁ%e of a.n:

effectgromotes that effect. Coercion c¢an never promote

freedom in the %true sense of the word. It can at best restr-

»

iet the actions qf some people,so that others may ‘act freely.
As.a matter of fact, history shows that coercion promotes

the emplongen't of mgre"éc;ercion , Just as \_}iolence leads to

more violence., .'In any case, Kant's gravest error seems 0

be in his failure to see that his whole moral theory is

based on Vthe very possibility that man can transcend the
_.gl_ewtohian law of reciprocity, and th_us do moral ‘aEtions in
the noumenal realm, i:n a Wjay-that no reciprocal results of

his 2ctions are either required or necessary. This over-

D
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- sight seems to have its wdrst consequence for law,i.e,exter-
nal morlaity, ﬁhere the question of coercion comes uﬁ in-a
major way for the first time. o “_ ;

' If thé proposition *justice is united
with the authorization to use coercion' is in fact a complex
conjunction of ét 1;ast'fﬁo propositions, the proposition
~that a system of jugt actions'exist and the proposition that
wﬁeﬁ someone acts unjustly coercion may be aﬁthorized_;o
- prevent hiﬁ from doing so,then it follows that insofar as
_Justice is concerneﬁ.there is not one but two distinct prob-
lems for pure.practical reason to solve. The first one requi-
res that we find out how to create and sustain a just norma-
tive system, and the second requires that we find out what to
do when someone acts coﬁtrary to the principles of such a
.just normative system. The first prodlem is‘the.proh%em -
of bﬁilding and running a legal system,and the second is
that of - substituting an alternative system for it when the
system does not work or when- some' agents in it fail to

conform to the rules.
- Pure practical reasoﬁ tells us (through
the principle that justice is united with the authorization
to use coercion ) that under the conditions of failure force
.may be justly substituted for reason and that such a subsi-

tution will not be violence,it will be justified coercion.Of

-
-

RY)
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cour§é, what makes such a substitutiontof-reason by force)
Qg§i must be observed ver& carefully. There are two ele-
ments to.fhis, firstly that force is used only by peoble
who themselves belong to the legal systeﬁ as fully autonomous
moral agenté, and secondly it is done only when a genuine
failure of law has occured , is, wher reason ‘\with
the person or persoﬂs-has not worked. This may be taken
to have oécﬁred when one of‘ .many people have tried their
yegf to reason the matter with the person who has act-
ed unjustly (this is done in the lawwer's office or eventual- )
ly in the.cquqt) and.when it has been proven beyond reason-
able doubt that.the person acted contrary to the principles
of tp? just normative system. What constitutes‘proving be—
yond reasonable doubt ' ig indeed & difficult legal quest -.
jon.Realizing the cernttral significance of thé problem, law-
“yers and jurists have naturally devoted themselves to an;
extensive examination of this nﬁtion, anid there iglindeed.
sufficient claery for practical purposes. But since what
T;asonabléness'cgnsisgs of cannot be determined totally a
priori, one ﬁﬁst expect a ngturaI developmeﬁt of thé concept
\in-the legal ;}tefature'as the enterprise matures. g?
- - Pure practical reason thus,providés .

for twof@nﬂs of . normative systems : the legal system and a

morally inferior (second best) coercive normative system,

- ‘. I

which féplaces the legal syséem if it fails to éome info
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existence. A coercive normative system is one such as

'that which exists by the command and rule of the police.
or the -army. When people fail to live by the rule of lay,
they are forced_tp live by the command of the police;} In

-

such a situation Sas can be witnessed presently in

i

downtown Chié_a,go or Manhattan) the ruleff law

itself, does not exist. Life is structured by rules of

~

force. .
. <R
- -.f

»
The legal system, as noted, is based

on pr;nciplesuof‘reasoning, which inVolvE’ such activitss as
'ciebatfes,L discussions; fact finding, study of cases, systema-
tic observations and listenlngs, eté. The wbrkiﬁé‘otJa

. ¢oercive nermative system is based on prznclples of force,
.'whlch involve accuisxtlon and expertise in arms,the ablllty

- to move qulckly in space and time, cdnnlng and sklll._
such as who can plet and plan more probable schemes to out-
w1t the.other, etc. ?he two types of normatlveesystems_

are thus qualifatively dlfferent types of systems.

‘ . It follows from the foregoing account

.
b * «

that the police and other coercive systems are neither a

part of 'the law nor its extension. Far from being cbercive,
- P'/ - " * . .

A . .
law ganhoif revenﬂentertainﬂt e possibility of having coercive

elements as its extensions.

If a legltlmate coerc1va system, sucnf

A

3 as tne police) is 2 substitute for a legal system and not

its' extension; what is its relation to the other institu-

. . -
x . R - -

e -* . Y
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tions of the civil-society?

The coercive system is an extension

and‘an instrument oﬁ-the state, specifically, the political
syste&. ) ' .

The political syspeh is not the same
as the legal system; the two are distinct systems which
are distinguished not only in terms of their pasic structur-
ing principlés but also in terms of their systematic aims.
Besides the confusion about law and morality, there seems
to be an equally pe;vasiﬁe confusion concerning the dié-
tinction between the legal.system and the political system.
Although most thinkers ordinarily seem td feel and accept
that legal and political systems are distinct, the basic
foundationél distinctions do not seem to have been spelt
outtclearly.Howeverén thi§ work I shall not ‘examine in any
.detail all that 1is coﬁtained in the idea of a political
system, for that concerns the idea of the state, and thus
demands a separate work by itself. But in so far as the
idea of law is distinct frem the idea of the state, the
unigue chafaqteristics which distinguish a legal system
from a political system must be clearly spelt out through
the course of this work. In earlier chapteré I have already
argugd that legal systems are diséinct from political sys-

tems in terms _of the foundational principles they are based

on,that is , whereas legal systems are based on syn-
. 4
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thetic a priori preopositions,other types of systems are

based on analytic propositions which work as fdundational

propositionslfor conventions. The difference between the

legal system and the political system will be further

sharpened as we go along in the work. Here I will con-

centrate on the theme of this §ection - namely, coercion,

+

which further distinguishes legél systems from poiitical

systems.

For the sake of clarity, perhaps it will

be best to spell out the differences between political

and legal systems as distinct points, in so far as they

relate to the issue of coercion. Although these points

are overlapping,they highlight different problems related

to the question of coercion.

1'

Legal systems are systems of autonomous 'co-
operative activities, glways aiming to be Jjust.
Political systems are systems 0of autonomous ac-
tivities whose aims depend upon the n;:;}k\_
sities of the time and the society, %ncluding
the necessity of controlling human action by

force when people fail to live by the rule of

law. That is, the politicel activity extends

‘into a just coercive activity through .the police,

under limiting stipulations specified by reason,

which defines the conditions under which one can

infer law not to exist.
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The conditions under which réasoning cannot

take place are also the conditions under which'
law cannot exist. Under suqh_conditions , how-
ever, a political system (sﬁch as the dictatorial
or totalitarian or martial system)can exist .What
this implies is that whereas a legal sSystem is
epistemologically self-validating, in the sense
that ite jusfification calls for reason%ng and
the possibility of reasoning requires a legal
system (i.e. it is transcenéenpglly justified),
the political‘gystem is not self-validating.

Its justification requires utilitarian grounds
{one of which, as w§ saw, is the prevention of

further injustice by3using coercive means). Since

. a dolitical system,is-not self-validating and

since coercive activity is a function of the .

State, it follows that coercive activity will

always stand in need of moral {(legal) justification.
* ]

The legal system aims at an absolute value -
Jjustice- it's fundamental principles are syhthetic
a priori propositions, while pelitical s?stems func-

tion aécérding to conventioﬁs, depending on the

-

social needs ; .moreover their foundational

principles are analytic. ' This entails that

while political systems, being conventional, can -

}
/
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greatly vary in their structure and function

from nation to nation, all legal systems must
be alike in théir essential'features and pur-
poses; and as different legal systems develop
and mature they will all turn out to be zlike.

However, since coercion is a function of the

L]

political system, it follows that the methods
¢ .
and types of ceercion can greatly vary from

place to place and at different times.

The legal system being transcendentally and

metaphysically justified,independently of

all other systems, and also being the only

normative system which provides the conditions

for the best of all normatively possible world

is the only system which can provide gréunds for
the existence of all other- systems. All other
normative systems (including the political one)

are authorized t¢ exist and wori. py thg\i:ff%
system. They are legal and hence justifiable

only in so far as they exist and act within the
limits of such authorization. In concrete

terms this means that whereas the ‘judge is authoriz-
ed to do what he does on the basis of human reason,

L e d
“‘ﬂﬁ* 3 » - » ; 03
the politicians and their ccoercive extensions,.

namely the policemen , the army-men and other
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similar ©people , are authorized by the
legal system to do only what they ought to do

' 4
according to the legal system. -

Having purified the legal system of

some of the elements which,in fact, belong to the political
&

system, we can proceed to state in exact terms the condi-

tions under which the political system may use coercion

through its instruments.designed for this end.

a)

A legal system may hand over a perscn to a politi-
cal system if'the courts find that a person has
acted contrary.to the ddgjes that he has towards cre-
ating ~and sustaining the normatively best pos-
sible world. The conditions under which some basic
duty towards the normatively best world can be
taken to have been violated are descriﬁed in‘the
criminal law of a legal system. (This issue

will be discussed in detail while discussing the
grounds for the individuation of laws). In such

a case of.violation," the agents of the political
system use coercion to " zonfine the griminél's or
the deviant's existence in the normatively'pos—
sible world, either partly or totaliy. (That is,.
they can pyt him in.jail, in a reformatbry school,

or .on parole etc.).
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b) Two or more people may have to be .coerced bocause
the court did not succeed in recohciliﬁg the aims
of their activities with the u}pimate set of legal
ideal ; that is, when the court did not succeed in

negotiating and.settling the issues such that the

activities of the disputants would bg in confor-

mity to the lii?/BELfreedom.

c) Someope may have to be coerced because the law,
though rational, was not understood by the agent's
irrational will. The limiting case is when a
person is grossly,irratiﬁnal y, l.e, is insane.

But in such a case it would first have to be argued
and justified in the court that the law is, indeed ,
rational, and that it is the person wﬁo ié,in
fact,irrational.
In 211 the above three cases,the is-
sue is handed over to the political authority which may
or may no£ set the police on the.person'or a group,éndwhich
may or may not bring them to justice . But even if it is
successful in doing so, in every case the coercive activi-
ty is not part of the law,but élways its failure or absence.
The law itselfl does not imply coercio;tnor dges itfexist
on such a basis, one follows the‘laﬁ because 1t is in-con;‘

formity with, or at least does not violate,the dictates

of reason.
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‘ Since the only . reason vwhy any
legal system allows a person to be coercég by the poiitical
systém is that the legal system must céntipue to provide
the conditions for the best possible world for all its.
members, the limits to whieh such coercion can be justifi-
ed as reasoneble follows deductively and becomes self-
evident. .$he legal system can authorize the agents of
ithe political system to use coercion only in ways and to
::%he extent which is necessary for sustaining the legal
system. That is, the political authorities’are Jjustified in
using only the minimum amount of coercion which is neces-—
sary to maintain the possibility of the legal system. An&
coercion which is beyond this limit or which is not relat-
ed to maintaining a legal order, is unjusfified and is
violence.

In distinguishing between legal and
political systems and in arguing that the political institu-
tion, and not law,is coercive, I do not intend to say that

* coercion is all that there is to the function of the po;
litical system . It has’,indeed,various other functions,
some of whichwill come up for discussion later. But here
it has been necessary to focus on only the coercive aspect
of the idea of State, since it is this aspect which is
offen mistgkeﬁly described as belonging to the idea of law.

Having distinguished the legal system

‘from a coercive system, and having noted that the idea of
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law is purely the Fdea of external morality,it becomes pos-
sible to clarify and reéolve a basic problem that has often
been posed for the legal theory.

Theorists wﬁo equate the legal
system with the coercive system naturally get very puzzled
when they find a system which claims %o be a legal system
but which does not have efficient (or even inefficient )
coercive measures to regulate those who violate tﬁe law.

Such is the case with International law.

The basis on which a legal system .
is built and sustained,as we have seen and as we shall see
in detail further,is very different from that of a coercive
system:t?e lattef is only a substitute for the legal systenm,
it is not the légal system itself.Hence if a legal system
does not have a efficient substitute it follows that the
political system which substitutes coercion for law is either
not well organized or is inefficient.It does not follow that
the legal system is not a legal system on the grounds %hat
it cannot coerce efficiently.

The froblem of substitution arises
in different ways for every level of legal jurisdiction.The
type of cdgrcive syétem that can be substituted for law at the
municipal level is'diffepent-from the type that is needed at
the national level.These two are different again from the

{ype of coercive system that can be susbstituted for law at

the international level . This is so because the political
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sjstem functions differently at each of these levels.
However, the nature,the structure and the basic principles
Lof the legal system are the same whether at the level of
an isoclated community on some urknown island or at the
international level. ,
‘ ‘ " The theory by which Irmternational

law ,or any level of law for that matter,is to be explained,
ié the samé at each level.The problems inherent in the subs-
titutioq of coercion for law are what make each level of law
different.The political problems appeaf at each level in
different ways. There is no conflict between different levelg
of law,insofar as .their nature and functions are concerned.
Hence we do not need different theories to explain their basic
_principles.However,wé do need different political theories A
to solve the political problem of coercing people,so as to
provide e possibility of maintaining a legal system. The
limits ozgéoercion,even at the iﬂfernational level,would
once agaiﬁ be defined and regulated by the basic principles
of law.

' Since the criteria by which the
legality of a coexrcive ;ystem,at every level,is appraised,
is provided by the basic ﬁrinciples of lew,it becomes a
matier of utmost importance‘to be clear aboﬁt these

principles.I turn now to an analysis of these normatively

synthetic a priori propositions 6T reason which apply to

practice.



., THE MORAL PROPOSITIONS OF
PURE PRACTICAL REASON

w

Kant often writes about the 'supreme’
moral pfinciple — The Categorical Imperative — as tﬁough
this formulation contained the key to understanding the

whole of morality. It is the Categorical Imperative which
has the all important place not only in his moral theory
but,subsequently,alsa-in his legal thepry;:‘The ensuing
literature on his moral theory has naturally centered mostly
19 ‘

around the principle of universality.

However, in the, Groundwork itself Kant

not only provides us with five differgp$ moral principles,
but in the 'Review of the Formulae', he also tells pé that

21l maxims have a form, 2 matter and a complete determina=

tion , and that a moral principle canmot be comprehended
untill all three aspects ﬁave been considered. The formula
of the form is: " Maxims must be chosen as if‘they had to
hold as universal laws of nature”;the formula of the matter
is: " A rational being as by his very nature aﬁ end and con-
sequently an end in himself, must serve for every maxim as

a condition, limiting all merely relative and arbitrary ends;”

and the formula of <omplete determinatior ¥s: ''All mexims

proceeding from our own making of law ought to harmonize
20
with a possible kingdom of ends as a kingdom of nature.”
He also tells us that the progression

(in legislating a maxim) may be said to take place through the

\ -288-
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>

unity of the form of the will (its universality), through |
" the multiplicity of the matter (its objects — that is its

ends); and through the totality or completeness of its

éystem of ends.

A——

If the form, matﬁer and complete deter-

mination ‘are essential for every makxim, and if progreséion

takes place through unity, multiplicity and totallty, which
rant's first Critique clearly argues that it must , 22
thqn it follows that we must pay a far greater attention to
this complexify in considering moral principles, than to
Kants frequent agsertion that only the Categorical Imperative
is_the supreme moral principle. Oﬁ the above grounds, the‘
Categorical Imperative will only provide us with the mere
‘unity of the form of the will.' To Know this is ét}ll to
know very little about the maxim, we must also consider_its-
matter and complete determlnation besides what is involved

in &ts progression.

~8ince Kant thinks that the Gapegor%igl
fmpefative is the only supreme moral principle, itfis only
this principle of universalization Which he applies to both
ethics and law. In law, the universalization principle -
turns up not only in the definition of justice — as prin-
ciples consistent With the freédom of the will of'ail—ﬁfi;;:\
also in the consideration about publicity of legal forms

— all laws must be know by all so that each person can act
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freely upon thém.?uﬁowever,if Kant's above arguments in the

A ~
Groundwork and ig\the first Critique,about the maxims' form,

matter and determination,on the one hand,and their unity,
nmultiplicity and totality,on the other ,are correct,then it
follows that one must Rot only.apfly the universalization
principle to law and ethics, ‘all other principles must also

be so applied.It also follows that the Categorical Imperatlve

"1s not the only synthetlc a priori proposxtlon,all other

basic principles of morality are also synthetic a priori
propositions of pure practical reason.0f course,since the

modes’ of legislation in law and in ethiecs are different, *

these propsitions will apply differently in law and in ethics.

We will subsequently see how these

different propositions apply to law,but first it will be

.necessary to present and discuss them.

One reason why Kant chose to apply the
universalization formula to law and ethics,and to neglect the
ot;eqs, seems to be due the fact that he (mistakenly) tﬁought
that the various formulations of the moral laws that he had
presented were mefely different ways of saying the same thing.
He seems to clearly imply this when he reviews his own formu-
lae.25 He also tells us that the difference between the
various moral- principles , as he outlined them are
onl& " subjective , ... interided to bring an

¢
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idea of reason nearer to intumition (by meané of a certain

. i 26
analogy) and thereby nearer to feeling,*

.In assgming that the various mofal N
principles are only differéﬁt formulations of the same ..

C ategorical Imperative, Kant seems -£o be clearly mistaken.
All these formulae seem to me to be making different points,
each of which 1s 'supreme' and necessary in its own way.
;n what follows, I shall briefly attempt to show the dis-
‘tinctive relevancy of each formulae, even though Kant did
not see them in this way...It may berhaps be argued’ that
Kant's formulation of the laws of freedom are not the best
expressions of the propositions of pure practical reason.

I will not tf& to improve upoﬁ them here in any way. For

the burposes of this work, I shall 'present and discuss

them»in‘the form and in the terms that Kant has presented

-

them to us.

As discussed in section I,at a
deeper transcendental level Vthe.legal enterprise seeks
to solve the problem of the'Cne énd the.many'in the nou- -
menal realm through practical reas:.)n.Such an enterprise
entails the resolution of many normatively incompatible
possible systems into one best of all normatively possible
worlds . The formula of universal law 1 '*Act only on that
maxim thrbugh which you can ét the same time will that it
should become a universal_law"z.jprovides us with the formal .

criterion according to which such a resolution, from many
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éogéae ’ aan be affected. If a universal law is pervasive,
it can cut through all different normative syéteas-and
apply-in all of them.'Now; if all the laws were universal,
all;%gg’normative sﬁstems'would be alike in their form,
although they :ﬁight be different in their actual content.
There will, thus be a formal 'identity of the lndlscernlbles .

4

Since all tﬁ% laws will be unlversal 1t will not be possible
to dlscera.the normatlve systems formally. Thus.formally.there
will be only one normatlvely possible world. ‘~"
Human beings belong both to the faﬁ;ua—
lly possible and the normatively p0351ble worlds They belong |
to the’ factually p0331ble world because they are embodled
beings and they belong to the normatlvely possible world
because they have a free-will ané can act autonomously.Or
as Kant woﬁld have ii, the human self belongs-to the pheno-
menal world as the empirical self,but as the non-empirical
self (what Kant callea the transgfndental self ) fhe human
self belongs to the noumenal realm.Although we Eannot:
decide how the processes -and things should&be ih the factual
world,since we cannot act in it, we'can.nonafheless, act
‘on such a world to create artifacts , which then belong to
the normatively possible world . Since we cannot act in
the factually possible world , we may at best act as if

we can. The moral advantage in doing Yhis is that since the

factually possible world has already resolved itself into

p——
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‘one world and thus made all-iﬁ§ laws universal,if we emulate
such a'wﬁrld we would be ﬁaking al% oﬁr‘norm; universal.The -
factuaily possibie world,thus.preSents itself aé an ideal
model, but onl& insofar as all its laws are universally
quantified. Since we cannot-act in it, Kant tells us :
"Act as if the maxim of your action were to become through

‘v 28 The laws of

your will a universal law of nature.
nature are universal,hence the only way that we can éct

as if our maxims are such laws , would be when they are
universalizable. »

-7 In the normatively possible world,
however, whereFWe can certainly act, the question of acting
as if does not arise. We have therefore : "So act that
your will can regard itself as making universal laws through
its maxims." 29 This formula concerns our actions only in
the normative or the noumenal realm, hence it is not the
_‘same_as.the previous one.

The three mentioned'moral formulae
thus make three different points and are relevant in distinct
ways. However,as yet, they only provide us with the form of the
maxim which can bring about a legal progression towards

unity.We have still to consider the progression towards multi-

plicity and complete determination.
. In the‘normafively possible world
individual human béings are not only autonomousféggnts,but

also members of a community . Hence pure practical reason

Y

I
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in concrete contexts must ﬁot only determine what each in-
dividual ought to do as an autonomous being but also ‘what
he ought to do as a member of a community. Pure practical
reason must,thus,necessarily provide two different sorts

of synthetic apriori propositi.ons which can determine the
agent’s will, one which applies to him as an individual and
the other which applies to him as a member. Kant presents
the synthetic apriori formula,which concerns. the human being
as an inéividual autonomous will,as follows:

'Acf in such a way that you always
treat humanity whether in your own person or in the person
of any other never simply as a means,but always at the same
time as an end." )

The synthetic ggfiori proposition
which concerns the individual as a member of a community,
is formulated by Kant as follows:

-"So act as if you were through your

.. maxim a law making mqmbér of a kingdom of ends." H
The above two formulae provide the
conditions for what Kant calls a progression towards mul- -
tiplicity and totality of maxims, respectively.
™~ Kant's Categorical Imperative cannot
by itself form the basis for law or ethics, for the ob-
vious reason that every act can be described in various ways ,

from different perspectives, which principle oné wishes to

universalize as a law will depend upon which description of
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the'act one takes to be expressing the maxim.The-Kingdom of
Ends ﬁrinciple,however,avoids the problem of treating each
maxim in isolation from other rules.It asks us to wﬁrk out an
ideal system of rules ,such that the matrix for considering
each proposed maxim as a universal law is the set.of all other.
rules that every member in the Kingdom of Ends would necessari-
ly accept,and in which each person will be regarded as an end
in himself.In considering maxims in -this wa}.their matter, and

their ;elation to the rest of the system (i.e,their complete .

determination ) would also have been taken into account.One
would not have merely considered their form.

As it turns out then.the-formula of
the Universal law is the criterion for the form of the maxim;
the formula of the End in Itself is the criteri;n for the

matter of the maxim from the individual's point of view; and

the formula of the Kingdom of Ends is the criterion for the

complete determination of the maxim from the community's point
of view.All three formulae are synthetic a priori progositions
which are neceséarily involved in any moral legislation.

Since morality has two aspects, inter-
nal and external,all three propositions wili apply both to
ethics and law,bﬁt fheé‘will function differently in each since
;he modes of leéislatioh and the duties involved in law aﬁq -
-ethicé'are_different.Since my interesﬁ in this work is in legal4§

legislation,I shall only discuss this aspect of moral legis{

ldation.Ethical legislation requires a separate treatment.



V. THE LEGAL PROPOSITIONS OF PURE PRACTICAL REASON

- Law is concerned with optimizing and
safegaurding numén freedom. The Kingdom of Ends principle
is intended to emphasize the optimization of ffeedém of
actlon it is ,hence,the most apt principle for’ descrlblng
the b381s on which laws can be leglslated .

The notion of a Kingdom is the notion
of a communlty (Kant seems to have used the term in the sense
of a ‘realm'.Its English translatlon as 'Kingdom'is mlslead-
ing since it suggests political ideas such as those related
to monarchy,whlch Kant evidently did not intend to imply.I
shall,hence,hereafter use the more neutral term'Community of
Ends' interchangeably with the expressilon 'Kihgdom of Ends’',
wherever necessary.By the use of-this expression,however, I
do not intend to imply anything other than what Kant meant by
'Kingdom of Ends'.) What Kant méantﬂby Kingdom of®nds,as he
tells us in the G:puhdwork,is s "A systematic union of dif-
fe?}nt rational beings under common laws," 32

| Although Kant does not use the term
'Kingdom' in any significant way outside the Groundwork,thg' -
sense that is given to it here finds frequent use in all i

other works.Thus,Kant sometimes uses the term "commonwealth” et

in a similar_sense;33 in other works he describes the"ldeal f?ﬁ

State". To-obtaina complete picture of the Kingdoﬁ of Ends ﬁﬂ;‘
it is thus necessary to take into account not only what Kant

—

says in the Groundwork but also what he says elsewhere.

In the light of these wider considera-

-296-
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tions,to start with, the Kingdom or the Community of Ends

' can be characterized in the followihg way. The Community

of Ends 1is a system in which the legislators of laws are‘

bound by the following rules: _

{a) Every rule willed by the legislator(s) must be such
that any and every individual can act in conformity
to it when he wants or neéds to do so.' |

(b) Every rule willed by the legislator(s) ﬁust take into
account that each member of the community is an end
in himself.

(¢) Every rule willéd by the legislator(s) must make pos-

@ siblé\the use of every autonomous member by other
‘members, but it must never make possible the use of
any member solely as a means for the‘ends of other
members. ?

The above propositions are the principles of pure prac-

tical reason in their concrete application to law. "These

propositions generate other related propositions, which

we will subsequently discuss.

The idea of such a Community of Ends

" ig entirely the idea of a set of ideals. It does not de-

pend upon any factual description, except the assertion

that there are rational agents capable of.being conceived
as ends in themselves.
We might ask why is it necessary to accept

the model of the Community of Ends? Is it not itself ‘an

~

-

e
P
<
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arbitrary a priori moral assumption°

To pose this question is, however, -to
assume a world-in ﬁhich acceptance and rejection are
really. possible, It is also +o assume that propositions
must always be considered, and those which are acceptable
by some criteria should be accepted while the others should
be rejected. This is to demand optimal conditions for ac=-
ceptance and rejection. |

What the Community cf Ends model pro-
vides is the -social condition for optlmlzlng the possibili-
ties for acceptance and rejection themselves.Actually,it
supposes precrsely a system in which choices are made by
free decision andl/ct by force or by fiat. The denial of
the existence of ends in themselves and the denial of their
equality is precisely the assertion that some propositions
(i.e, those which distinguish arbitrarily between some ra-
tional agents and others) should be accepted by force or by
fiat. The Community of Ends model thus provides the opti-
mal and the only condition in which any and every question
can be asked, considered and answerfd, including the above
question concerning the Community of Ends.

Being able to reason and make the right
decisioa in accepting or rejecting propositions 1is one of the
basic ideas of the Community of Ends model. The ability
to make such decisiohs, hcwever, requires the'kncwledge of

all the relevant possibilities. The Community of Ends
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principles thus prohib;t any afbitrary limitation on the
availability of knowledge. Such legal 1deas as the freedom
of the press, of speech, and the access to education, which
are instrumental in the acquisition of knowledge and being
able to make the right decision,thus'follow directly from
the Community of Ends principles. |
| -~ Since these principles are synthetic a
priori, they must be accepted as true and binding, prior
tb the experience which leads to the éétual acceptance or
rejection of specific propositions. They fell us a priori
what the limits of the legal system are , namely, those
conditions under which a Community of Ends can exist ,
and also what the legal system must contain , namely, the.
conditions for the Community of Ends. They also specify
the priority of the principles within the legal system. All
those principles which are essential to the Community of
Ends will take precedence, they will be the supreme crite-
ria for judgement ,which include the various fun?amental
legal freedoms and rights. These will be followed by all
those principles which enhance the possibility for a Com-
munity of Ends. Third preference will be given to those
legal principles which do not at least prohibit the possi-
bility of a community of Ends. Such a classification of
legal prop051t10ns allows for a legislative openness,with

a realm of - perm1551b1e decisions, whlch_ls necessary for

all legal systems. It also gives a notion of an overall

“~
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systematic aim to the legal system which can give a  sense
to consistency in application.

The fact that the Community of.fnds
model for a legal'system, as characterized.in its richer
and more elaborated form here, is J.mplz.clt *n Kant's des-
crlptlon of a legal society, would become evident’if one
were to take into account not only what he had to say about

law in the Metaphysik der Sitten but also in Theory and pra-

tice. There, in criticizing Hobbes he tells us:
| "The Civil-Stafe, viewed purely as a
legal State, is thus based a priori upon the following prin-
ciples: - ;_' s
1. The freedom of each member of society as a human being,
2. The equality of each member with every other member as
a subject of the State.

3. The 1ndqpendence of each member of the community as a
citizen.” N |

~ He continues:'Theée principles are not
laws given by a2 State already established, but they are the
only laws that make it possible to found a State in accor-
dance with pure rational principles of external human laws
as'such.“:the above three notions of freedom, equality and
independeﬁce involved in é;iegallsystem, receive a more de-

tailed expression in the Metaphysik der Sitten ,as :
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The members of such 2 society (societas civilis), that is, of
2 state, who are united for the purpose of making laws are -
alled citizens (cives). There are three juridical attributes in-
rably bound up with the nature of a citizen as such: .ﬁl:st.
the lawful freedom to obey no law other than one to which
he has given his consent, sccond, the civil equality of having
ummgﬂﬁ;:qﬂcm:wpuﬁrowrhhnauqxgmm@gguﬁm
whom hehas just ::@oi 2 moral aapacity to bind jurid-
ically as the other has to bind him; third, the attribute of
civil independence that requires that he owe his cxistcn?c and
support, net to the arbitrary will of another person in the
socicty, but rather to his own rights and powers as a r.ncmbcr
of the -commonwealth (hence his own civil personality may
not be represented by another person in matters involving jus-
tice and rights). 35 ‘

‘ However.Kaﬁt does not make it
‘clear how the three notions presented here, those of
freedom , equality and independence,relate td his moral
theory in general. Nor does he attempt‘to explain why

the civil state when viewed purely as a legal staté

must have these notions. Kant's analysis in the Theory

and Practice does not make it very clear what is meant
by or involved in viewing the civil state as purely a

»

legal state. ‘
Only when we view the
'notion of the Kingdom of Ends,and its relation to the
idea of the civil society,iﬁ a richer and larger pers--"

pective ,as done in the manner here, tan the above

- three notions be bound <together within a . conceptual

'
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scheme.

In light of the analysis presented

_ here,the three notions necessary fer the idea of the civil-

state as a legal,state. can be shown to be derivable @%rec-
tly as corolldriQ§ to the principles of the Community of

Ends. in the following manner. (Since thé above three prin-
ciples are.derivable from the Community of Ends principles
they become conceptually posterior, however in their moral

and legal significance they are just as important as other

»

O™

"ty The first principle which guaranties the

freedom of each human being follows directly from the .idea
that each human being is essentially a rational free-willing

agent and that the agent's self-realization as a moral agent
\
can only be achieved in.so acting. A possible civil state

can only become a legal state if the agents in it in fact

- -

exercise their freedom and réélize themselves as autonomous
agents.

_Tﬂe substantive equality of .each human
being follows from the idea that the essential humanity
of each béiﬁg, his dignity as a md®al agent, or ;s Kant
says, his worthiness in 'being priceless , lies in being

an end in himself; and thus, for -every maxim,he serves as
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a condition ;hich limits all merely relative and arbitrary

eﬂds.f*Pfﬁéedural equality, on the other hand ,follows from K\
-4, .
the principle that no person is to be evemstreated solely &

. -~ -
law must never treat anyone solely as a mean’, and since it~

as a means, and also that all laws must be universal.Sinci/xl
must abstract from individual differences while legislating,
it follows that every judgé stands in the same formal rela-
tion to every person that he is judging. That ié,-the for-
mal procedures by which the judge is to pass a judgement on

a2 person must be the same for all people.

. " The idea of human independence, how-
ever, canno% be deriéed from Katit's legal theory without
marking the radical revision discussed before , namely,
that law is not coercive. It can be derived from the Com~
munéty of Ends pringciples as preéented here, however ,
because this major revision in the idea of law has already
beeh incorbarated into these principles.

If law is a pribri entitled to coerce,
then the independence of each agent to.a;t morally is not
absolute, Law must guaranty fhat everyone méy pursue his'
moral ends in the mamner that seems best fo hinm, prd@ided
he does not infringe upon other people's independence to
pursue thei? ends.Or, as Kant would have it, “law must allow‘
the_pursuitréf moral énds by each agent, so long as he does
not become an 6bstac1¢ to another's right to do wﬁatever |

can coexist with everyone's freedom under a possible Uni-
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versal law. For the actualization of such an independence
it is evidgntly necessary thét the moral agent not be coerced
in anyway,to do anything, even that which is morally right;
for to coerce anyone to do something which is morally right
is to disregard his autonomy and dignity. Coercion enters
in only to stop the person froé doing something which is
legally wrong, not to make him act legally or morally, and
when cpércion does enter in this way it is not the task of
law but that of the state to see to it that a minimal amount
of coefciop, which is authorized to it by léw, is used to
maintain aﬂlegal order.
The formulation of the Community of
Ends principles raises various questions for a theory of
justice » such as,what are the various detailed contents
of substantive and procedural equality, what are the vari-
ous related ways in which independence can be defined.eté.
But it must be remembered that the limited task of this
.work is to specify the theory of law and not to examine a
theory of justice. The idea of law énd the idea of justice
are- different though related ideas. Tﬂeyhare related by
the fact thet just conditions are what law is trying to
achieve. But tﬁen the theory of law, which concerns the
idea of law, must tell us what type of soclal institutions

based on what justifications  and grounds, bring about

-
-

just conditions. This is distinct from a theory of justice

(which concerns the idea of justice) which specifies and
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Justifies the eriteria of what constitutes just conditions.

Inrpracticefof course, no legal system
can work without involving the theory of just{Ee, just as
if cannot work without involving a theory‘aboﬁﬁ the'Stame.
But from the point of view of undérstanding, 4t is perhaps
best to divide the conceptual labour into working, defining
and discuss}ng the three ideas separately. ,This work §h§11,
hence,not discuss problems in the theory of justice in any
detalil.

However, it will be necessary to,at
least, point out‘now_problems for a theory of justice arise
from thg propositions of pﬁre practical reason; problems
which .are related to law but whic:h‘nged independent analy-
sig'in the theory of justice. .

| The proposition of pure practical rea-
son says that law must make possible the use of only auto-
nomous members; here arises the first problem for a theory
of justice. What criteria defines and distinguishes tﬁa.r
use of an autonomous member from a non-aut&%omous member?
Most theories of justice,I think, would now say that children
and the insane cannot be taken t be autonomous members.Law must,
therefore, not make possible their use by the community, or
at least it shoul& limit it in ali necesséry ways. Other
theor;es have argued for the use and abuse of‘ail sofuy of
members on various grounds. Any theory would, of course,re-.

guire . justification.

kS



- . 306.
Secoﬁdiy,thé principie of the éommunity

of Ends allows that every member gggnpe'used as a means,but
never solely as a means to some end . However,since there
has to be a division of labour in the society,people have to
be used as means (although not solély).This has to be done
'%F such a way that.tpe use does not viclate the person's |
aignity.Here arises the second main problem for the theéry
of justice.It has to find out what sort of use would not
violate the humgn dignity.If the use that peqple'make of
qthef members of the community can-be compensated in some
way such that their original dignity and integrit& is retained,
then it is eVidently the task of a theory of jﬁstice to state
wﬁat such a compensation would be. A theory of justicé may.
thus be divided into the a priori part,which specifies the
conditions under which a just use of a person has been made;
and the empirical part,which speéifies what would count as a
just compensation when someone has been-used.The lattef quest-
ion turns up as a issue in political economics,it,evidently, ,
belongs equally to what-mag be called 'juridical economics'.
As an example of the iésueé_concérning the first part of the

-

problems of a thedry of justice one may cite John Rawls'

Theory of Justice 36; and as an example of the problems of the

second part of a theory of justige, one could mention Karl

Marx's Das Kapital.j? I am,of course, not suggesting that one
has to accept Rawls'® or larx's solutions . The aim here is only

to make e¢lear that although the principles of the Community
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of Ends generate problems for both a theory of justice and ‘
a theory-ﬁf law, the nature of these problems is distinct.

Rgturqing to the theory of law then,
it will be important to méntion in conclusion that since
the priﬁéiples applicable to the Community of Ends, as spe-
cified here, together with the derivative ideas of equality
énd independence, form the rationgl basis for the existence
of allegal system, it follows that these basic legal propo-

sitions are the ones that constitute the reality principles

for law, That is; the metaphysical requirements which can
_make the ﬁran;cendentally possible 1egai“system actual are
specified by these existential condition;. For a possible
legal system to be actual these conditions must be
satisfied, or conversely, the existence of these conditions
will actualize a legal system.

These reality or existential con-
ditions tell us that a legal system,or any law in it,can-
not be said to reélly exist if it is found to exist only in
the books and not. in practice, Freedom of speech for exam-
ple will exist in jurisdiction X if the citizens of X have
actually spoken freely and continue to do-so. It would be-
wrong to say that freedom of speech exists in X because it
is written in their Constitution, although no one ha§ é;ef act-
ually cared to speak freely. If the citizens of X have ndt'

cared to speak freely or Have not been allowed to do so fof"

some reason, then it would be false to say that freedom of
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speech exists as law in X.I shall discuss this issue in detail
in the section on the'legislafive requirements of law. i

Since the Community of Ends principle
forms ﬁhe_rational basis for the existence of a legal system,
and since the idea of a Community of Ends is a set of 1ldeals

-the only conditions in which every human being can realize

his moral ends - it becomes morally obligatory for all of us

to work towards such an ideal.We obviously know that presently

we are far from-the ideal;what do we do in the mean time? We
must,as Kant had it,always act as if we are mémbers of an

existing Kingdom of Ends,although fér the moment we are not.
This is the only way to bripg-suéh_a.Kingdom into existence.

N S T@ercdnditions in which we can try
to actualize ;he ideai coémunity is met in a civil society.
Henée.as Kant and otﬁerg have'argued,it4is our duty to maiﬁ-\g
tain a civil society. In an actual Kingdom of Ends what a
person legislates for himself will .2lso be what the community
legisiates for the individual.That is, in a civil.society
which is actually a Kingdom of Endé.the division between law
and ethics will not exist, in contents the two will be the
same. Such a é&nthesislcan only be achieved in a.civil
society,not in a Stafe of Nature. Therefore, I proceed now

tc some basic conéiderations.about'the civil society as it
relates to the idea of law.Thls would require coﬁsidering the
civil so&iety both from the point of view of the community- and

from that of the individual.

-
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VI. THE COMMUNITARIAN REQUIREMENTS OF LEGAL ONTQLOGY.

-

By the communitarian requirements of
legal ontology I mean those necessary metaphysical conditions
on fulfillment of which a community actually populates the
normatively possible world in such a way that it has a legal
identity and a defined legal Jurlsdlctlon. '

- The " flrst conditidn is that a community
must define its identity and jurisdiction in & self referen-
tial way. The qeaning.cf such a commupal 1egislation is exa-

e

nined and discussed in the. first part of what follows.(Sect-
. - /" . . ! . .
ion - VI.l) - "

. ’ I,
The second requirement is that a comm-

unlty nust actually create and sustain the legal system.Some
basie pr1n01ples 1nvolved in such a creatleg\and susteAance
have already been examined and explained.It remains to be
seen.npw what types of actions actually need to be done in
accordance w1th these.prlnc1ples to bring about and sustain a
legal system- whether we need to contract or merely to consent
or to surrender , etc., The following two sections -
(Sections VI. 2 and VI.3)- examine and discuss this problem.
The appropriate conceptual scheme which best characterizes

the actions done to create and sustain a legal system are

also discussed.

-309-
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VI. 1). COMMUNAL LEGISLATION

when a community legislates laws to
itself it'determines the course of its collective actions.

In terms which Michelet made popular after the French Revolu-
tion, the cgllective ac£ions are performed by "the people”.
Communal législation by the people involves ,firétly.some
way of de;iding what to do,seconély, some way of ‘giving
effective form to that decision,'and thirdly,some way of
following through to see that the form persists long enough
to achieve whatever ends are in view,

Thus,we have the Indian Constitution
which begins with the statement " We the people of India...";
simiiarly,the Amer;can constifution reads, "We the peoélé of
United States...".These are séif-referential propositions, the
people are referring to themselves and giving a corstitution
to themselves.If we are %o make any sense éf-suéh'éelf-refgr--
ential propositions involved in communal legislation‘wg must
assume that some action has actdali& taken place in‘makiné
these perforgative utterances. The entity to whom the canstth
tution is given is tpe people and the giver is the people‘f%so.
It becomes necessary therefore to, assume th;t 'the people’
refers to somethingwactual.The constitution.is a community's
most serlious and important document,as such its fery openiné

line cannot be untrue or meaningless,referring to nothing'ap&

potraying a non-performance.

The uneasiness that many philosophers

»

- =310- o
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seem to exgibit in asserting that the notion of the people-
referé to sométhing actual,can be traced to thei=_mistaken
metaphysical view thét all .entities must eithercbe of a natu-
ral kind or, 2 nominal kind.As discussed in Part-III,legal
entities are neither natural nor nominal kinds.'The péople'
refers to a2 normative kind.It would,hence,be wrong to clain
that 'the people' does, not exist because it cannot be observ-
ed like the natural kinds, or because 1t is an abstract entity
like the nominal kinds.The potion of the people is just not
- available for such observations or analysis.Being a normative
kind it is intelligible in term;-of norms.Its intension,des-
eribed by the norms,determines-.its extension, and the meaning
of the term is known to us essentially.That is,we not only
know wﬁat'the people"means,but.alsb what it means to be
the people.
The people 1is thus an actual entity of -

the legal system. Which group of persons will constitute a
particular people,is a question of class—membership;The answer
is usually provided by the Laws of'Citizenship.

. .- The notion of‘the community,as Kant's

first Critigue argues,is a category of our understanding.As

..argued in the last Part,in the noumenal realm tkis category
has a different réle to play.It does no* just inform our .
ﬁnderstanding y1t gives:form to our deeds so that a number of

individuals can, through their deeds,bring a community into

existence and constitute themselves as a people.
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. Implicit in the notion of the people
giv;ng a constitution to itself, is the notion of an agency.
_Sinaé an individual agent wills his activities,many thinkers,
including Rousseau ,have been led to discuss the activity of
the people as aﬁ expression of the'general will' .Rousseau's
concept of the 'éeneral will® is~equivocal.it seems to make
it both transcendent and empirical.38 This has naturally
led to many controversies.However,in the various discussions
of the notion of the 'general will',the real issue behingd
the notion seems to be lost.The real issue is : in what sense
does the people legislate laws to itself ? It was this quest-
ion too which Rousseau waé trying to answer. The question
remains significant independently of his solutions to it.In
what follows I shall attempt to pursue and clarify this
question itself ,rather than discuss the correctness of
Rousseau's answer.Analysing Rousseau's answer would,of course,
be. important,but that would be a different task than the one
intended here. |

From the point of view of the community,'v
the guestion 1s : in what sense does the community legislate
laws for the individual ?;and from the point of view éf the
individual, the issue is : in what sense can the autonomous
will of an individual be understood as constituting the will
of the community ?

Since the basic legal propositions.in

their application to the concrete instances,provide universal
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laws,i1f the individuals act in accordance with such univer-

‘sal legislative laws of freedom, a general law will result

from their joint decision.This is one sense in which the will

of the individuals could be understood as constituting the

'will of the community. *The autonomy of man,as an end in him-

self,would further mean that a legal norm §ossesses truly
legitimate binding obligation ohly if it has been created by
the free participation of 211 those who are subject to it.
From the point of view of the community,however,only within
the frame-work of the principles of the Community of Ends
can a free decision be realized as an expression by autonomous
agents legislating for the will of all.

_ The will of all,i.e,the will of the

community,is thus,not the name of one more will in addition to

the various individual wills.It only specifies a general

condition in which a particular maxim can be taken to be

legislated,and to be consistent with the freedom of all

individual wills.

~
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VI. 2). . THE COMMUNAL GENESIS OF LAW

kj:ggf:‘ . S

I shall consider,here.the idea of

the civil society in its legal aspect only. In itself’
the notion is very complexs it would include within it-
self not only the political and economic institutions

but also others , such as the religious, the education-

al and the recreational oﬂ;s.

The main aim of this section is to
sﬁow that the notion of a pre-legal society is a myth.
The difference has always been one of degree and never
of kind. There can neither be a conceptual nor an em-
pirical discontinuity in so far as eveolution of societies
as legal societies is concerned. A theory which potrays
sudden leaps into legality cannot be describing the truth.

If law is based Qg_practical }eason
then sudden leaps in the sécial structure would invoeolve
sudden leaps in man's practical reason and nature. The
belief +that the evolution of man's practical reason has
been discontinuous; seems to me to be a farfetéhed |
thepry.(,It seems more plausible to believe that the
evolutioﬁ of human reason and nature has been gradual
and céntiniuous_ﬁqwever , in what follows , I will not at-

tempt to develop this thesis from the point of view of-

human reason, but limit the work to a criticism of those

314~
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theories which potray discontinuity in social evoiution
from a pre-<legal to'a legal state. This primary Eask is
more important at this stage. Towards‘the end of this
secéion I wilf‘suggest what sorts of concepts and theories
are'appropriate. This wil{ be done in a rudimentary“way;

Sinée the legal system is the only )
system which provides the cpnditions for the best norma-
tively possible world, it ié the most fundamental system

~
of the civil~scciety; and as argued before, it is tHe one
which.justifies and regulates all other normative systems
of the civil-society. Further, law justifies its own
existence and derives its authority +. regulate human be-
haviour from human reason and not from human will. Since
law ié the protector and the justifier of all other nor-
mative systems it follows on this account that\&e need
the lggal éystem for a civil-society ; and it is not the
case that we need a civil-society first in order
to later have a legal-system. That is, we héve a
legal system so that we may have a civil-society . It
is wrong to think that Qe have a civil-society so that- we
may have a legal system.

Now, simple as this distinction may
seem at first sight, it has not only been the grounds for

a great deal of confusion in the legal theory, but, as I

'shall try to show, it has also led many philosophers to theo-

-
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rize wrongly  about therjustifzgggfzﬁl}ofté ciﬁﬁl—society‘
in so far as it concerns law.

-

This distinction distinguishes Locke
and Hobbes from Kant. Locke énd Hobbes seem to ha&e taken
the second option and thought that civil-scciety is needed
and justified_on the grougds that only in it can.we have
.a legal systeﬁ. Hobbes afgued that the civil-society was
to be prefered to the State of Nature for reasons of en-
lightened egoism. Locke argued that it was preferable on
ground; of utility and the poséibility of a legal punish-
ment. Kant,.however, found both of these theories suspect
on both empirical and moral grounds. Scientifically, he
a;gued, the theories are really fantasies of a priori
sociolo%y, for how can we ever test,through experiments,
wﬁether people are happier in a civil-society or in a
State of Nature? Moreover, Kant made the point that no
amount of happiness or seif—interest could establish the
moral worth of a civil-society, unless it could also be
shown that the institutions were compatible with the de-
mands of freedom and justice. Kaﬁt is thus in agreement
with the first op.ion, namely, that we have a legal system
because it ig_good in itself and as such it provides theu
conditions fo;.a civil-society. In what follows, I shall
examine +the two - options in some detail.

Essentially, Locke's justification

for a'civil—soqiety is grounded in his two basic beliefs:
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first,that man has & natural right to punish othérs, and
second, that such punishment can be actualized only in a
civil-society. The crux of his theory is perhaps best

expressed in his own words,as follows:

Munbein;bom.uhnhwﬁpwved,withnm
- to perfect Freedom, and an uncontrouied enjoyment of aif

the Rights and Privileges of the Law of Nature, equally
with any other Man, or Number of Men in the World, bath
by Nature a Power, not only to preserve his Property, that
b, bis Life, Liberty apd Estate, against the Injuries and
- Antempts of other Men; but to judge of, and punish the
breaches of that Law in others, as he is perswaded tbe Of-
fence deserves, cven with Death it self, in Crimes where
‘the heinousness of the Fact, in his Opinion, requires it.
But because no Political Society can be, nor subsist with-
out baving in it self the Power fo preserve the- Propefty,

and in order thercunto punish the Offences of all those of - -
that Socicty; there, and there only is Political Soclety, .
where cvery one of the Members hath quitted this natural .
P o .

Power, resign'd it up into the hands of the Comrnunity o
all cases that exclude-him pot from appealing for Protec-
ion to the Law eptablished by it. And thus all private
judgement of cvery particular Member being excluded, the
Commupity comey/to be Umpire, by scttled standing Rules,
indifferent, and the same to ail Parties; and by Men having
Authority from the Community, for the cxecution of those
Rules, decides all the differences that may bappen between
any Members of that Society, concerning any mabter of
right; and punishes those Offcneces, which any Member
bath committed against the Society, with such Penalties as
tbe Law has established: Whereby it is easie to discern
who are, and who are pot, in Political Society together.
; Those who are united into one Body, and have a common
establish’d Law and Judicature to appeal to, with Authority
o decide Controversies between them, and punish Of-
fenders, are in Civil Society one with another: but those
who Bave no such common Appeal, I mean oo Earth, are
still in the state of Nature, each being, where there is no
other, Judge for himself, and Executioner; which is, as
bave before shew'd it, the perfect state of Nature. 19

(Besides the quoted passage (87) above,
other passages ,such as 89,95,96,97, also clearly bring out
Locke's view that we need a legal system in a civil society

so that we may protect the rights that we already-have.)

-
-~
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Thus, Locke's Justlflcatlon for a
passage from a pre-legal to a legal order in a civil society
is his claim that we,provisionally, give up or entrust to the
government. the natural righlt to punish others or .to own some
property. We could,of course,punish each other in a State of
Nature, but this is not effic;ient or practical.In order to~
secure a more efficient practice of punishment or ownership,
we entrust this powér to the governmen_t in the civil socie;y.
We,hgnée,need a ci;il society first so that it can create
a legal system in which all .gffeﬁders can be efficiently
punished.uo

Now, whether or not we a;:c_:ept Kant's
criticism that a fantastica pridri sociology is being assumed
hez:e. there is a serious conceptual difficulty in Locke's
theory, which needs an independent resolution.

| Punishment, as Hobbes too has noted,is,
pa'rédigmaticaliy,a legalistic notion, and what will cons-
titute a ;just pun:.shment(as opposed to mere violence or use of
force) cannot be established without a recourse to a legal

system ix%a civil society.ul

Hence,the belief that we have
a natural right to punish is unintelligible in a pre-civil,
pre-legal society. In such a society no one would know what it

meant to punish ,2s opposed tomerely using force,because the
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ability te distinguish punishment from violence itself,de-
pends upon the possibility of distinguishing what is legal
from what is illegal. éuch a ﬁossibglity evidently does
not obtain in a pre-legai society. 'Egnishment demands, at
a minimum, three conditions: a systeﬁ of rules,'a legiti;
mate aﬁ%hority to legislate these rules, and another le-
gitimate authorit¥ to enforce sanctions for breaches of
these/;ules. These conditions distinguish the mepé in-
fliction of social harm Qrom punishment. These conaitions
are not present in Locke's pre—civil society, hence tﬁe
notion of punishment is unintelligible. As a matter of
fact, as we have'seén; coercion is used. only when the
legal system is unable to mzake a person act rationally.
Buf in'such a situation, evidently, the existence of the leg-
al systém is presﬁfposed . Wnat I have said about the no-
tion of punishment ;;y g}sdube said about the notion of
right, namely,it is é legal notion, intelligible only within
the schemes of a giveﬁ:légal order, not prior to it. Locke's
theory about the move from a pre—leéél to a legal-state is. ,
thus,not only empirically but also conceptually problematic _
from the very bep;inning.u2 |

Hobbes explains the origin of-civil-
society in terms of a qonception of man as egoistic and

anti-social. He explains why men move from the state of

Nature (a pre-legal sfate) into civil-society by identify-
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Aing what causes them to do so. - In the State of Nature,
ﬁen are essentially'at war with eacﬁ other. Since they
are selfiéh and anti-social, they are'indifferent to the
. concerns of each other. But to pursue his interests a man
must have thé power to prevgnt others from harmiﬁg him.
The consequence of all thigd s that life is miserable,
short and brutish in the Stgfe of Nature. Men move into
a civil-society, accordin’f%o Hobbes, because reason teils
them that peace and tran&f}igty are necessary for pursu-
ing their own interests and experience shows that this is
impossible im~the State of Nature.. The people give up
their individual powers and contract into a commonwealth,
in which the sovereign , whp may'bé one person.or an

~

assembly of persons, has all the pbwers Ml ,then, regulates
. o~

the civil socie¥y through authoritative (yhich is

law in this definition).'The'sovereign is not bounF oy the

contractual obligations that the rest'of the people are,

. . 43
he has all the power .

Kant thinks that the Hobbesian theory
is wrong on two grounds. Firstly,it gives a wrong kind of
advice, because it tells statesmen and citizens alike that

the only thihg men respect is power; and secondly, the gues-
tipn“whether a government has a right to coerce becomes :
S ) , "
whether it ‘has the power to do so. Kant tells us, "Once...

~

we are talking not of rights byt of power only, the people
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may try their own power and jeopardize, every legal consti-
tution.” 45
' However,what Kant does not notice is
that just-as with Locke.there are some basic conceptual
problems in the Hobbesian theory which make it problematic
in theory also. The question whether the Hobbesian theory
is historically true,cohés only later.
If the people are really selfish and

anti-social in the State of Nature,how can they ever get out

of it ? For the very act of coming together to unite in a

pactum s?ciale fequires unselfishness and sociability. The
very possibility of a social contract demands fhat men be
willing to reason together and behave morally so that they
may be able to ba;gain. Contracting is not a morally neutral
activity which may be done if men are said to behave as they
do.in the State of Nature.Given theuHobbesian characterization
of man in the State .of Naturg.contracting would be impossible
and the move from a pre-civil to a civi¥-society could never
"oceur. It would simply be impossible ?o win everyone's trust
and lodge it in one sovereign,when, in the first place,no

one had any gfbunds to trust anyone else.Even physically it
would be impossible to contract because each person would not
only fear the ofher;s presence ,if they do finally managé to

sit tqgethér.they would alsc heve no grounds for believing the
. .
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truth that the contractwould be kept by all or any once it
had been made. The notion of contract,like the ndtion of pun-
ishment is essentially a legal notion.Only after the legal
system({of even some simple kind) has cdme into existence does
it make any sense to talk about contract or punishment.The
very possibllity of contracting or punishing presupposes some

sort of a legal system.

Kant's own position on the relationship
of the ndtion of contracting to the genesis of the civil-soci- '
ety is not very clear. Although Kant does believe that the not-
ion of contract is a legal notion and‘hence camnet  be used to
explain the existence of law,he also wants to somehow retain the

belief that it is still a necessary notion for law.He tells us :

Here we have an original contract on which alone 2 civil and
thus consistently legal constitution among men can be based and
a community established.

Yet this contract, which we call contractus originarius or pactum
sociale, as the coalition of cvery particular and private will within
a people into a common public will for purposes of purcly legal
legislation, necd by no means to be presupposed as a fact, It is
not necessary first to demonstrate historically, so to speak, that a
people, whose rights and dufies we have inherited, must rcally have
performed such an act ot some time and must have left us, by word
of mouth or in writing, some reliable news or instrument of it, be-
fore we are to consider ourselves bound by an existing civil
.constitution. It is rather a mere idea of reason, albeit one with in- -
dubitable practical reality, obligating cvery lawmaker to frame his
laws so that they might have come from the united will of an entire
people, and to regard any subject who would be a citizen as if he
had joined in voting for such-gWwill. For this is the touchstone of
‘the legitimacy of all public law. If a law is so framed that all the
people could not possibly give it their consent—as, for example, .»
Jaw granting the hereditary privilege of master status to a cortain
class of subjects—the law is unjust; but if it is at all possible that a
people might agree on it, then the people’s duty is to look upon the
law as just, even assuming that their present situation or the tenor
of their present way of thinking werc such that, if consulted, they
would probably refuse to agree. 45
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The interpretation that Kant gives
to this 'idea of reason' (i.e., the social contract) is ,
in fact none other than his universalization principle.
wWhat he is telling us once again in the above paragraph
is that public law is legitimate when it has the consent
of the will of all those who are goverﬁéd; that is, when
it is universal. The universalization,‘ principle has
a;ready been justified by Kant as apﬁ;priori:principle
of practical reason. The notion;pfﬂ30cial contract, as
interpreted here, does not agdfénything more to the cri-
terion. In other words, §égt can be taken to have ghowh

v

us that no contractariqnjtheory is required to explain
.the origins of law %ﬁﬁa civil-society, and atfbest it can
function only as gfhniversalization principle.
| One might ask : if Kant has

shown that law derives its legitimacy from reason, and
that it can be justified as external morality independent-—
ly of any historical account, why is he still entertain-
ing the notion of social contract, eveﬁ as a helpful
'idea of reason'?

It seems to me that in giving some
attention to the notion of social contract, Kant is_still
labouring under not ohly a central misconception which limits

his inquiry,but also- under something which can be

considered to be 2 dogma of the whole of Western tradi-
- o
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tion, 2 misunderstanding which must certainly have its
roofs deep down in -the wéstern psyche for it surfaces

e;ery now and then, including in our own time as in

Rawls work. !aybe what we notice here is a historical phe-
nomenen that has been psyhalogically reversed . The effect has
been takenh to be the _'g_a.ﬁse. The roots of this psychic
reversal could possibly be traced back all the way to the
loses, David or the Deucalion (ovenant in the Hebrew and
Greek experiences. These covenants were possible after
the wars, when some so;t of peace and harmony had already
set in. Creating covenants and contracts requires some
minimal ¢ivil-conditions. It is a result of peace and
friendship and not the cause of it. What seems to have
.remained in the forefront of the Western psyche is the-
memor-;r of the covenant, an impértan‘t event which was later assumed
to be thelcause of peace and harmony, instead of its re-
sult.

Even in our own time we can notice
that treaties are signed betwecn naéiéns after theré is
song soft o5 eivil-relationship between them, not while
they are at war with each:other. The treaty is not
the cause of the civil-relation and friendship, but an ef-
fect of it. Of course, once the treaty has been signed
further friendship and civil-relations may ensue.

This would not mean that historically or conceptually th
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treaty, covenant or the contract was the prior .ground

for the existence of the civil-relationship . Legal ways
of mutual behaviour give rise to the possibilities~5f
treaty, contract and other mutual bindings, the legal way of
behaving is.-not itself srounded in- these. Law is the
condition for a civil-society, we do not contract into

a civil-society so that we may have a legal system.

The falsity of any attempt to ex-
plain or justify civil-society and the juridical system
in it by a contractarian thesis, can be perceived on even
a prima - facie preyiew of the working and the elements
of the Law: of Contracts.

Pollock defined Contract as "a pro-
mise or a set of promises which law will enforce" ?6 Laﬁer
the notion finds a more precise articulation in Sutton °
and Shannon as "an agreement which law regards as conférr—
ing personal rights and impoéing personal obligations,
which i? will prétect'and enforce on parties to the agree-
ment." ? Clearly, both these definitions show that the
practice of law is presuppo;ed in the practfbe of contract-
ing. In any case it will be best to discuss the issue in
detall before this coﬁclusion can be asserted with empha -
sis.

Contract needs to be distinguished‘from

some related notions.To start with, the liability for

breach of contract and the liability in tort is distinguish-
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ed by the fact that iJ-the duties in ?ort are primarily
fixed by the law while in contract they are fixed by the
parties themselves; ii) in tort the duty is towards per-
sons gener.lly while in contract it is towards some
specific, designated person(s).48 Contract is distinpguish-
ed from trust by the fact that whereas contract creates
right in personam, trust creates equitable rignts, |
indistinguishable in pfactice from rights in ggg.ugThis
property of creating rights in personam further dis-
tinguishes contracts from conveyance of property, etec,
which too create rights in rem. Contract is also distingui-
shed frdm exchange in general, which only involves the
parter of goods for goods, pecause of the fact that
promises requiring mutual transfer are not involved and
nothing further remains to be done. (Only when collateral
promises, such as warrantys, accompany exgpange do they'be_
come contractual). |

Aceording to this account, then, contracts
are collateral promises creating further exggctations and
rights in oersonaﬁ, the liability for the bregch of which
‘is mutually fixed‘by the parties.

Perhaps the most widely accepted le-

cal definition of gontract is the one that appears in

Section-1l. of the Restatement of Contracts: 'A contract
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is a promise or a sét bf promises for the breach of which
the 1&w gives a remédy or the performance of thch-the law
in-éome way recognizes as duty."

T he above definitions make it
obvious that law is not legitimized by any contract bﬁt

that we heed law first so as to legitimize any contract,or

even to recognize some set of actions as being an instance

of contract.

LY
.‘l.;.ta

Lawyers usually define the es-

f:

D

sential components of a valid contract as consisti
i) Offer and acceptance.
ii) Consideration.
iii) Competent parties.
iv) Genuine Consent.
v) Lepal purpose.

(There are different ways of ordering the
elements in Common Law and in Civil Law , however,in what-
éver priocrity they are arranged, the bove five elements
are common to mogt of them. The difference of approach,
but the similarity of is;ues,can be seen, for example, by
comparing 'Chesire and Fifoo?'s Law of Contracts'Sland
IChitty on Contract: General Principles'.)

- These Tfive elements,in fact, state
“the necessary conditions ﬁnde; which a valid contract can

be taken to exist. They can be spelt out as follows:
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- There must be a genuine offer b& one party and a

genuine acceptance by the otheré Not any action

can be taken to be an offer or ab acceptance.

The conditions for what would coristitute a genuine

offer and acceptancé are beforehand spelt out in

-

detail in law.
b .
There must be due Consideration. Consideration

_is a theoretical term in law which stands for the

recompense given by the party contracting to the

- —
[ .

other. The classic statement describing Considera-
tion can be taken to be that which was presented

in Curie v. Misa: "A valuable Consideration in

the sense of law, may consiﬁf either in some right,
intereét, profit or benefit acecruing to the one
party, or some forebearanée, detriment, loss or
responsibility given, suffered, or undertaken by
the other." A due consideration is one which is
real and . iegal. One may not,for example ,
enter into a contract which involves promising a
bribe to a public official. What constitutes a.
real gonsideration or an illegal Consideration,
is usually spelt out first in detail in law.

The parties who are contracting must be competent.
For example,they may not be minors or insane per—‘

sons. Wnat constitutes a competent party is once

v

n
again defined in law.
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4. Genuine consent must be given by both parties to
the contents of the‘cgntract; They must, for
‘instance, not be under compulsion, or in a con-
fused state of mind due to the influence of drugs,
or in ipnorance o6f the relevant facts. What consti -
tutes genuine consent is defined in law.

5. The purpose for which the contract is being made
shoduld not violate the systematic aims of law, For
example, one may not contract to kill someone.

- Onr the kasis of the ways in which

the a2bove five conditions are satisfie?, lawyers distin-
Fuish between different‘types of éontracts, such as
'simple contracts', 'contracts under Seal', etc. However,
for the purpose here it is not necessary to discuss dif-
ferent. types of contracts. What is important is to no-
tice the relevant conceptual relation,between the law in
general and the Law of Contraéts in particular,that is
revealed by- the above five necessary conditions. What
is revealed is that for each necessary principle of the
Law of Contract, the law in general first spells out the
nmeaning and the application of.each essential notion in-
volved in the principles. That is, it shows that the
knowledge of what 'contract' means, cannot be obtained
without a detailed knowledge of law. For a valid con-

tract to exist, law has to first define all the conditions.
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If the notion of a contract becomes -

-

intelligible only if some legal system is first defined then

‘one cannot explain law in terms of contractual deeds.The

validif?“of a legal system cannot be derived ,as the philo-
sophers have attempted to show,from the validity of an actual
or a hypothetical contracf;but ,as the lawyers have rightly
seen, the validity of a contract must be derived from the
rules of a valid legal system.The fact that the idea of law
is conceptually prior to the idea of a contract becgmes
totally evident if one peruses the lengthy and important por-.
‘tions in' Pollock's,Chitty's,Sutton’'s or any other standard
text book on the Laws of Contract,that are devoted to the
notion of illegal contracts. Clearly,discussing what is an
illegal contract would be impossible if one did not indepen-
dently know before hand what it means to behave legally.

Contracting,as most writers on this

aspect of the law have emphasized,is a very useful legal

device to ensure a certainty of actions which may not Ee
possible otherwise.Contracts guaranty a‘regularity of deeds
and expectations on the basis of which collaborative socizal
actions become easier to execute.It, thus,has a2 useful role
once the legal éystem has come into existence ,not prior to it.
It will be important to emphasize here

once again that law does not force us to keep our contracts.
Pollock's Sutton's and other's definitions oé contract ,

which assert that law enforces the keeping of contracts , .-

]

. .
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would thus stand in need of revision. Their definition em-
bodies. the general confusion that law,_including Law of
Contracts,is coercive. Since law does not force people

to keep their cortracts (promisés), it seeks to find the
best remedies when conflicts arise. In fact a closer

look .at actual -cases would reveal that litigations iﬁvol-
ving breaches of contract donot consist of setting armed
menr after people, but in finding reasonabieremédies which
will satisfy the needs of both parties and which will be
equitable, given that the promises are not being kept or
tqﬁt they cannot ©be kept for vérious.reasons. Since
contracts are utilitarian devices, law always seeks to
find‘solutions of maximal utility such that they do not
violate the systematic aims and ideals of law. It is ,
hence,constantly concerned about the consequences that

will arise when contracts cannot be kept, rather than
with any so called 'enfoécement of the morality of pro-
mise keeping'. Law attempts to see to it that the con-
sequences are in conformity with its basic-principles.
Since utility is the basic criterion for judging thg
oracticability of a contract (alékoggh not its legality),
it can often happen that it is more reasonable to break

a contract than to keep 1t.Such a situation can arise when
a person, after making a contract; realizes or digcov-

ers that a greater loss or harm will result from keeping
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the contract than from breaking 1t; for instance,if a person, -

who has contracted to build a house for someone at a parti-
cuiar place.for‘a set price,on starting the work discovers
that the ground is solid rock and that he would have to in-
vest twice as much on laying the foundation as he could earn
on the.total job, then the law will recognize his difficul-
ties,iﬁ will seek a reasonable cqmpensation rather than

attempt to force the contractor to keep his promise.

If the idea of law is prior to Fhat of
the contract and if thé law is not coercive it clefarly foll-
ows that we must theorize about the grounds for a éivil
society in a very different way than any contractarian
theorist would wogld require %f us.It also follows that
essentially people must be ve?§ different from how any
Hobbesian or Utilitarian theogy describes. them

' Before I prgfeed to examine what sorts

of concepts are necessary to exﬁ&ain the genesis and. develop-
ment of law,l must comment on onu remaining theory which
Ei\E@o].ogy,‘albei,‘c.in terms

attempts to suggest an a priori sod

which do not at once exhibit its apriority.This 1s the theory

of H.L.A.Hart.

Hart's thesis about how one moves from a
pre-légal to a legal state is very ambiguous,because unlike

Locke or Hobbes , Hart dJdoes not provide any ﬁetaphysics

J—
of community or of the nature of Tff;/§££¢ehy as the theory

-
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is,however,it seemé to present an alternative to the contra-
ctarian thesi; because it is presented from a different pers-
pective. This,as I shall argue.is yhowever,not the case. v//l
The adéition of the rules of recognition,
change,adjudication and other second order rﬁles is ,says
Hart, "a step forﬁard so important to society as the inven-
tion of the wheel ...the step from a pre-legal into a legal
world." 54 Hart does not make an inguiry into history or
sdciology,nor does he suggest that any such inquiry should
be carried out,hence it is difficult to understand at what
stage, according to Hért,it suddenly (or slowly) became
necessary to add second order rules to the:primary rules..
However, the important point to note is
_that even if we grant Hart‘the a priori sociology - that it
became necessary to.add second order rules to the_society's
first order rules at some stage of its growth - it would still
not prove the.point that Hart intends to make.As we saw in
. Part - 1I, the pgpperty of having primary rules and secondary
rules 1s a property of normative systems in general, and not
of law specifically.Hence,even if what Hart says is histori-
cally true,éll that it would prove is thatJa‘normative system
Tcéme into existence,not that a legal system did. For , as
we have noted , not Just any addition of second order rules

to the Tirst order rules can constitute the growth of z

legal system.

o In any case,Hart's a priori soclology,
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although E;r;;lpfesented without %he contractarian fabrica-
tions,seems to me to- be empirically false. ”

It is dubious if humaﬁ beings have
ever llved in a. soclety in which there were only primary
rules. Given any.prganization.whether modern or primitive,
that has primary rules defining sqcial practices and ihsti-
tutions, one will soon find out,I think, that the same organ-
ization also has secondary rules.The primary rules of all
sorts of religious behaviour, for example.wére accepted as
valid aue to tﬁe secondéry rules by which the priests, the-
witch doctor, the'church ete, were recognized as a legitimate

//'-
1eglslat1ng authority. Slmllarly,thajprlmary rules of the

Dharmsastras were accepted by the commoners and the klngs

- alike,due to the secondary rules which recognized the special-

place of the Sastris yithin the social system,as the legiti-
mate interpreters of the Séstras. Even in simpler and smaller
social organizations,where the validity of the ﬁrimary rules
has been based on the authority of a single person, the
éﬁthority has been fecognized by the acceptance of some
secondary rules,such as the faﬁt that the pérsdn'quke on
béﬂalﬂ of God, and whoever procléims God's words must be obeyed.

As far as history can tell ‘us,all human

societies fave existed with a hierarchy of rules.This 1s some-

. thing which seems to uniquely distinguish human socleties

from the societies of other gregarious creatures.Perhaps,

the only creatures that we can point to,which live purely by
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primary rules,are ants and bees.Even here we are diséovering
that there are rules of pecognition about which gqueen bee
has the final authority. e

_ What has changed iﬂ-the development
of societies is not the sudden or gradual addition of second-
ary ruleé to pgimary rules,but the very nature of primar&
and secondaxry rules together. The manner-in which the second-

ary rules of recognition,change,etc,have been developing is,

ofcourse, also 2 matter of historical and sociclogical

.4,
*

interest.
‘ ﬁoweVer.as concerns our intereét here,

a mere -historical or-sociological study of the change of

priﬁéry and sécondary rules will not do, because,as we have

- seen (even in thépexamples above),co-lateral changes in the

primary and secéhdary rules are true of all normative systems.

Hence,such a stﬁdy can tell us only about the notion of

normative systems, it will not proviée any grounds for arguing

why the legal system must be one type of nermative system and

not another. .

Theories which portray suddep;arbitrary or
miraculous moves from a pre-legal to a legal state,thus éssume
arbitrary and even groundless history and sociology:

I shall proceed now to outline the con-
1cept@al basis on which the création and the continuity of legal

systems can be appropriately described,a conceptual basis

which does not reguire any fantastic or a priori sociology.
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In philosophy, as elsewheré, perhaps

[ - ,

the simplpr theory is the one that is closer to the truth.
The simpler theory that explains how and why Eivil-society
came into being would,I think, be oné that bases itselfl

on the notion of co-operation rather than on contract
or\punishment. People hayéfco-operated to build a civil-
-soéiety so that freedom and other moral ends may be opti-
mized and achieved.

In fact, it seems to me that a theory\
of civil-society could be based only upon the concept of
éo—operation for the following reasons.

1. The concept of co-operation is a very fundamental
social netion. Tﬂe answer to the question ‘'what
does it mean to co-operate?' can perhaps be learnt
only by doing.a co=-operative activity with the
other. The notion of co-operation seems to me to
be an epistemologically basic and primary notioh,
one which explains other notions which invoive human
actions that are done together, and is itself not
explained by them. Co-uperative acéivity is dif-

_ferent in some fTundamental ways frqm‘mere partici-—

pation and interaction with ot‘ner's.55 Instead of
S

=336-
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trying tolargue this hére , I shall attempt to
illustrate its truth-;hrough the next point.
Unlike the ﬁotion'of contract,-bunishment_etc.-
the notion of co-operation is conceﬁtually and
empirically prior to that of laﬁ. That is)co—
operation is not explained in legal terms, nor
does it presuppose law for its leéﬁtinxacy..ln '
fact law is to be explained as a co-operative;
social'enéerprise. Co-operative activities are car-
ried out by all human beings to fulfil their
duties of creating end maintaining a legal
system éo that a Community of Ends may be actualiz-
ed. Only such an explanation would constitute

a2 genuine explanation for the existence of the
legal system because it does.not utilize a no-.

tion to explain law which is itself legal . That

is, it does nét‘assumé a notion in the explanan
which itself béfg%gs to the explanandum. Since the
notion of co=6perg§30n is 'conceptuaily prior

to that of law, we can carry on what may be call-
ed t}ue co—operative activities with others with-
out having to bve exﬁlicitly aware oI what is the
law, but we cannot carry on what may be called

true contracting, punishing,or any other legal

activity for that matter, without having to ex-
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’ that men have gradually co-operated to build bet-—

338.

L
plicitly co-operate with others. The internal
workihg of the legal-systemjitself,demands that

those involved in the gal profession must co-

- operate with each othfr so that it becomes pos-—

sible to carry on the day to day business
of the court.

| Since co-oéerativé activity is presup-
pqsed by law it cannot aék, command,or even re-—
quest people.to co—-operate. It must presuppose
that in fact, by and large, people will continue to
co-operate with each other to carry on the variﬁﬁs
ecdnomic, political, educational, religious, re-
creational and.other social activities. If people
fail to co-coperate,law cannot fQEFé them to do
so, for=~then it would be trying to bring into exist-
ence something which it must already presuppose.

The notion of co-operation does not reguire one to

‘posit or to hypothesize some imaginéry a priori

sociological state of affairs such as the State.

of Nature or The Veil of Ignorance. It tells us

-

-

ter and better lecal systems. There is,thus,a
s
continuity in building a bettef and better'qgvil-

sociéty.
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4.Since co-operation is involved in all social activities,

~

including the legal one, this concept explains that legal
systems have worked in the same manner as co:éperative
activities generally do,i.e, more co-operation brings
about better legal systems and less co-operation poorer
systems.The difference is only one of degree,never of
kind.Since cooperation and reasonlng are involved,at
leaét minimally, in every socilal activiﬁy,there is no
point at which ‘pre-legal' states of affairs can exist,.
One can oniy say,at one point the legal activity is mlini-
mal and at another more Extensive.Such an understanding
does not ;ead us to the fal;e social theory that we
have built a civil-society so that.we may have a legal
system (as though co-operation in a civil-society were
a product of the legal system).Instéad,this understanding )
leads us to the truth that we have bettered our legal
'systems so that we may have z better civ;l society.
5.Lastly, the notion of co—opefation preserves the ﬁoral
uniquenegs of law.Law being a moral epterprise can only
be based on a practice which is itself moral.Co-operation
is always a moral activity.For co—0peratife activity
to actuélly take place it is Recessary that the agents
follow the‘basic moral principles,such as being honest

with each other , telling the truth ,trusting the other's

integrity, etec.

/

/

L4
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What we‘have.éﬁscoverd so far then,
is that the idea of law is the idea of.a co-operafiye social
activity whigh is possible on the bgsis of some basi; moral
propositions.Co-operation is always non-coercive,héncg.law '
which is co-oﬁerative activity governed by the éxternal
morality,must also be non-coercive.”

Now, the term which best expresses
the idea of such a‘sységm is the Sanskrit term Dharma.The
idea of law is the idea of Dharma.Dharma means the external
non-coercive mofal order which holds a community together
- and leads towards 2 moral ideal. Etymologically, the word‘is
derived from Dhri, which means to hold together in a stead-
fast manner.

It will be of interest to note here
that the word Jjustice derives 1ts linguistic roots f%om'the
Sanskrlt root term Yu or Yuj whlch means' ¢+ to join.The words
Justice and join, thus, have the same roots. Zgi becomes ius in

later Latin, and changes through jus to joust in old French ,

[ Y

which retains the meaning : to join?szggji in Sanskrit means
a principle which is instrumental in joining a2 means %o an
end, and Yojna is a plan to that end.Yoga,in its basic sense
meZns that which joins man to the transcendent being.Jdygtice,
as opposeé to Yoza, in its basic gense,then, means, that
which Jjoins man to man.

My statement,fhat the idea of law 1is
the idea of Dharma , is not+intended in anyway to imply that

>
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what 1 havé done in this work is to present something in
English which is already known in Sanskrit.By equating the
two I wish to make clear that if the idea of law has recéived
any clarification and explication in this work, then so has
» the idea of Dharma.The latter notion stands in need of just
as much clarification as the former.

In the Judeao-Christian-Islamic
tradition the idea of law has been confused mainly with the
idea of the political system.In the Indian tradition,Dharma
ﬁaé been understood as an independent and supreme moral
notion,but it has been confused with various elements which
actually belong to a religious system.Since I have approached
the issues in }his work from the perspective of law,I have
concentrated on defining it by separating it from ideas
‘belonging to the political system.hen the same task is
atempted from the perspective of Dharma ,the idea would have
tp be purified of various ritualistic and cﬁstomary practices.
But in grounding the idea of Dharma in pure practical reason,
the most fundamental step towards distinguishing the idea from
mérely ritualistic, conventional and arbitrafy factual beliefs
of religious‘practices has already been taken,and thus an
attempt has been made to explicate the essential features of
the notion. |

If co-operation has brought about the

legal system and the civil society ,then it clearly follows

that men have always been acting go-opEratively to a greater

>
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or lesser degree.Moreover,since co-operation requires acting
on moral principles it also foilows that men are basically
not evil, they are moral agents and well intentioned beings
for the most part.They do not always act for selfish ends

or principles of self-interest . Lastly,since law is non-
coercive,it also follows that human beings act rationally
without any compulsion or fear.The notion of z human being
that law , thus, requires,is completely different from what
ange-utilitarian legal theory assumes or asserts.

Having analysed the requirements of law
from the perspective of the comﬁﬁnify,I turn now to an
analysis of the notion of a2 legal entity, which includes
within itself the essential charaﬁterization of humanity
that is necessarily involved in the legal enterprise.Such

an analysis approaches the requireménts of law from the

perspective of the individual.



VII. ' IHE INDIVIDUALISTIC REQUIREMENTS OF LEGAL ONTQLOGY.

By individualistic requirements of
legal ontology,Il mean those neceésary metaphysical condi-
tions on the grounds of which certain types of individual
entities can be said to be actually populating the legal
system. fhis issue can be approached by raising the
:question :wnat sorts of entities qualify to be members
of the legal system? Is thelmembership arbitrary or afe
there some specific princiﬁfgs which governs legal member-
ship?

The answer.to this question would in
fact require discussion at two levelss: firgtly, that
which spells out tgg_?riterion on the basis of which an
entity qualifies %o bé a legal entity, and secondly, that
which spells out the essential nature of such entities.

The two.issqes are indeed related since the criterion can-

not be independent of the nature of the entities. However,
for the sake of clarity, it will be best to discuss the'two
issues sepaeately. In what follows, I shall discuss

the question of the criterion first and then, subsequently,

attempt to examine the nature of the entities in which

the c¢riterion can be grounded.

-343- .
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VII. 1). THE DETERMINATION OF LEGAL ONTOLOGY

The types of ent&ties that can
belong to a legal-system are speéified by the basic legzal
principles.Since such bfinciples are not arbitrary defini-
tions, not any arbitrary entity can be made to belong to
the legallsystem.The principles.which regulate what may and
what may not belong to a legal system,determine the ontology
of law.In what follows I shall define such basic legal
propositions and a;gue that these rules éf inclugion and
exclision are necessary for every legal system.

The basic unit around which a legal
system 1is built has traditionally been taken to be a person.
Attempts are then ma?e to distinguish a2 juristic person from
a physical or a natural person.The traditional appfoach is
to divide Private léw into three'parts:the Laws of Person,
the Laws of Obligation and the Laws of Property. The guestion
of legal ontology is discussed mainly under the first division,
in terms of ‘'status', 'natural pe;sonality' and 'corporate
personality'.However, the problem of defining the criterion
whi&h regulates the legal ontology 1is pervgsive.lt Turns up
in discussions of Public Law whenever the ontological status
of the State comesunder scrutiny .A satisfactory theory
ought to provide a unigue definition which will encompass the
ontology of both Private Law and Public Law.That is,an appro-

priate criterion of legal ontology must apply to law as

344
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a whole andqnot'to just some parts of law, és most current
criterion seem to do.
The basic problem of legal ontology
surfaces primarily in practical difficulties. First-
ly,due to the fact that ﬁot all entites seem to possess
‘a full legal capacity , €Rr: children and insane; and
secondly, sometimes one does not wish tohgrant a legal
personality to beings who ought to posséss it .One is
then vrequired to justify one's decisions. We find, thus,that
in some past legal systems,slaves were regarded as mere
chattels ,and aliens were not allowed to bring suit in

the courté. Even women were sometimes excluded from the
system. The questiqp gets further confused when one
finds that for praagzz:; purposes legal persoﬂality has
to be granted to entities other than individualAﬁuman
beings, such as Kroups, funds, trusts, companies, etc.The
kmk.af.dkuﬁiy about the criterion which determines legal
ontology has sometimes led to granting legal personality
to idolé7and animals? |

Typical responses to the'question
of legal ontology haﬁe taken two basic approaches.

In the first approach physical, na-
tural or rational human beings are distinguished from as-

sociations, companies, trusts, etc. To provide a unified

theory of juristic persons, either the ontic reality of
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thé first or thﬁ} of the second fype of entity is then
denied. We have thus R. Ihering affirﬁingthat only physi-
cal human beings are real , and defining corporations,
companies etc., as legal formul ze héving only a technical
worth.sg(M1 the other hand, Kelsen‘denies that the notion of
a physical or natural human being has a legal reality. . ‘
For him corporations are legally real exactly in the sam;
way that natural persons are, the notion of a juristic
person is all that is reqdired. He does ndt ;however R
tell us why this'is so.soA.ﬁhird and a miédle—of—the-

road response, is to grant some sort of ontic reality

el

to physical persons as well as to corporations, com—
‘panies, etc. We f}nd Gierke speaking of a group as hav- <
ing a2 real will, a real mind and a real power of action.

He even divides up its functions in terms of the functions
of the parts of the human body.61

However, none of these legal

theorists has attempted to show why the option they pre-
fer is morally juséified or superior. If the critéfion
of choice 1is only that of technical ease and facility,
then ,in the final analysis, the choice becomes a matter of
arbitrary fiaf or decree .F or what méy seem technically
easy to one may not be found to be sd by anothers more—
over ,fechniques are bound to change frequently.

The second typical approach to

the problem of legal ontology nas been the shifting of the
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question from one of the Law of Persons to one of the Law of
Obligations. Juristic persons are then defined as those
capéble of possessiné legal rights and legal duties.
Hohfeld, Kglsen and Hart, among others, have advocated
this approach.

Now, such a definition is what has
traditionally been called & verbal definition, not a
real one, and;moreovep,it is cfen circular. By saying
that légal persons are those who possess rights and dutiés_
and at the same time defining the possessor of
righnts and duties as legal persons, one ha§ not answered
the real‘éuestion of legal Bntdlogy at all. VWhat we wané.
to know is who shall have rights and duties? By replying
'legal persons',only a verbal answer has been given.Or,if the
question : *who shall be a leg;l person ', is answered
by:'those who possess legal rights and duties', then the
issue is only evaded . But this is preciéély what Hart
and other positivists seem to do.

Hart's analysis seems to confuse the
issue fprther_by suggesting, &8 ig Wittgensteih, that to
understand the concept of a legal ﬁerson one musf refer
to different legal systems and see what rules enable one
to make true or untzue statements about legal entities

2

- within that system. Such an experiment.will no doubt

make a person knowledgeable about what different types
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of entitles are accepted as legal entities in different

legal systems, but will it tell him why there are these
differenceé? On what ‘grounds will he appraise these
differences? If Sucp a Sé;son wishes to argue that'Q
'slaves'! ought not to be populatingua particular legai

system,he evi ly cannot do s® by merely pointing to

other legal sygtems which do not have slaves. For,then,
it would be 1like at people in cultupé A shéu;d-
not be wearing hats because beople in culture B do not
wear them. Or that citizens of nation X should wea; 
neck-%ies because citizens of nation Y do so_ . Clearly,
to argue that a legal system should not allow for siaves.
such a person would requiré grguments which are indepen-
dently right,whether or not anyylggal system practices
them. We do not criticize th; Athenian State,which al-
lowed for slaves,on the grounds that ours now do not, but
certainly on the'grounds that it is morally wrong to do |

-

so at any time. The . Athenians did not naye.enough

moral knowledge. The question of legal ontology is not

"

a factual matter which can pe settled by mere ‘observation.
To make the issues clear the question should be exactly for-

mulated as: VWho shall possess rights and duties and be

a legal person? \“\w/

Eollowing Hans Vaihinger,it has, per-

haps, become common practice amongst lawyers and jurists
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' ﬁo.refer ts some legal entities as 'fictions'.63 Despite
its modern,complex, technical use in legal discourse, this
term seems to have retaingd its obiginal.confusions. .The
confusion stems from the fact that, like the term illusion,
fiction has both'an epistemological and a moral implica-*
tion. An'bver-emphasis on the epistemologicalimpliégtibns
seems to lead away from seeing fhe direct rela?ionship‘
that the issues have to morality. Thgs, one even »
finds Fuller discussing the problem of 1egai 'fiction' as
though it were only a matter of epistemological concern?4
Fuller says that legal 'fictions'ére,theoretical constructs
of law and that they function almost in the same way fhat'
the theoretical constructs of mathematics, physiecs and

other sciences do. Here, he clearly seems to have been

misled by the prima—facie procedural similarities that

seem to exist when one only considers the fact that the
theoretical terms of law are defined Qithﬁn the operations
of law, just as the theoretical terms of the sciences and
mathématics are defined in their operations. The real
difference between legal science and other sorts of sciences
cannot. be grasped by merely observ;ng the procedures, for
the differences are substantive.

As discussed in Pﬁrtlﬂ; theoretical
terms of law define .and refer to a totally different

kigd of entities which can neither be classified as natural

-
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kifxds nor as nominal kinds.They define and refer to norma.‘tive
"kindg .The theoretical terms of mathematics lie at one_.
end of the moral spectrum, those of law lie at the other
. extreme. That is, méthematical'fe;ms may be taken to be
morally neutral, or at least related to morality in a
very indirect way, whereas legal terms are immediately.
and fully morally rglevant. How one defines or accepts
.one's mathematical ontology may.,only very indirectly.be
the grounds for some injustice in the world, but how one
. aﬁgsfines or accepts one's legal ontology affeéts the exis-
tence of just or unjust conditions immediately. If numbers
and triangles are said not +to exist in all or some
possible worlds, there is perhaps,not ﬁuch to worry, but
if some people or groups are sald nqt “to exist ° in.
all or some worlds there is certainf; a great deal to worry.
For to deny them existence is to deny them their duties
and rights and hence the possibility of'gchieving theif
moral ends. . /

A . wWhat is a-permissibléllegal ontology »
then, is evidently a moral queséion;-and it is é question
of the sort which cannot be answered by talking in terms
of legal rights and duties because it is already presup-
posed by the Law of Obligations. No; can any enliﬁhten—
ment bg gained by stpdying and applying ma£hematicé or
physics to legal ontology,for tﬂe normative entities are

=3

A
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qualitatively different from natural or nominal entities.
Where,jhéngmust one lock for the solu-

tion? In so far as law is a Systematic enterprise to bring
apout certailn conditions in‘the society, the answer ;o the.
queéfion : * who . may be its members', must clearly depend
upon what is taken to be the_systematic aims of law. In
other words, the eriterion concerning who shall péssess
duties and rights and thus be a‘legél entity is dependent
upon what we take to be the ends of léw.

| The necessary-relatidnéhip between
the criterion for class meﬁbership and the ends-df a sys-—
tem ﬁanot something whicn is peculiar to law, as argued
in Parf—II, it is true of all norhative systems. If, for
exanple, we want to create a team which will play football
well, the criterion for membership is good healfh, ability
to control the ball, ete. Similarly, if we want to create
an administratiﬁe system for the country , we select men
wiéh'certaid educational apd technical qualifications,‘or
if we wish to prepare a system which will .defend the
country against external invasions, the criterion for class
membership of‘such a system is such that alert, healthy and
obedient men are chosen . In order to decide the criterion for
class-membership of any system which is meant to achieve

‘something, we must naturally take into account the goals or
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purposes of creatﬂhg;%hat system.

As we have, seen, the transcendental
- ideal of law is to bring about the bdbest normatively pos-
sible.worl¢ - one that will be most‘harmonious, will con-
tain tﬁe most compossible set of normative systenms, Fnd
will allow for optimal variety in deeds and thoughts.
The metaphysical con@itions’which make such a possible
world actual are those of the Community of Ends, which
involve-the Eonditions of freedom, eguality and indepen~
dence. As such, the_énswer to the question ' who shall
possess rights and duties and be a legal entity ', is

evident:

Every agent within the jurisdiction

‘about whom there is no evidence.that he, she or it will

be, or is, an obstacle to the achievement of freedom,

equality, independence and the best normatively possible

world, must be explicitly recognized by law as being a

legal entity. - - . -

The 'must' in the above case arises
from the fact that every moral agent has a duty towards
creating the best posgible-world. Those inQolvéd in the
legal grofession also have the same duty. Since maintain-
ing a legal system is necessary for fulfilling such a duty,
and since having members is a necessary material condition

for maintaining a legal system, it is a necessary duty of
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L3311 invelved in the legal profession to see to it thaf.
. .
the legal ontology is appropriately maintained on the basis
of the above criterion,

The principle is formulated
negatively because although it can be known a.ﬁriofi what
ideals a 1¢gal.entity must attempt t6 achieve, it camot be
go known. wheo actually will attempt it. Hence, here as
elsewhere, law ﬁﬁst assume everyone to be-a moral agent,
doing good, unless there is evidence to the contrary.
What this means is that the starting point for every auto-
nomous legal agent is a full legal existence, q§ving all
the duties and rights that is due to him. The extent of
his rights and duties and hence his legal existence 1is
directly related to his capacity to act as an autonomous
agent.

From the point of view of evidence,
‘this formulation thus brings five different types of en-
tities under consideration:
1. Entities about whom we have clear evidence
thaf they qill not enhance th ends of law; such
entities can never become legal entities. Function-
ally corporate bodies,such as the Mafia and the Ku
Xlux Klan, fall into this category. Such entities
d§.not exist in the legal realm,_they are, as the

word rightly goes , ouilaws.
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2.Entities,at the other end of the spectrum,about whom we

- ' .
~

have clear evidence that they.will eqhance the ends gf Taw;
the law facilitates the existence of such entities.For it
example, groups who work‘for the welfare of the handicapped,
fall intd this category.
3.Entities about whom we do not have either any positive evi-
dence that they,will enhance the ends of law ,or any nega-
tive evidence that they have attempted to do the contrary;
the majority of individuals and groups fall into this cate-
rorv. A1l such entities must necessarily bde recognized as_
members of the legal system,on the assumption that their
ends are consistent with the ends of law.
i,Tntities about whom we have some,but not conclusive,evidence
that they will et in the way of the ends of law; such enti-
ties are recormized but their exiﬁtence is restricted by
1imitins their activities.Croups or individuals who dezl
with aleohol or weapons, for example,fall inte this categzory.
5.2Zntities about whom we have some,but not conclusive,evidence
that they will 391 zet in the way of the ends of law; such
entities are not legal entities.The existence of such enti-
ties is restricted by limiting their activities in many ways.

or individuals who deal irm-prostitution

o]
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fall into this category,since althourh we know how the acti-

vities of such groups or individuals leads to numerous ev i'|

-n

we do not u]_..j understand why their activities effect the achiev-

ment of the ends of law.Thiz makes this category differnt from that

of the Mafia,which,as we clearly know, acts against the legal ends.
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fhe principle determining the.
onfology of law 1s synthetic , in the sense that it
informs one about how the legal system is to be popula-
ted,but It is als‘o a pfric;ri because it bases itself on
human reason rather than the experience of any particu-
la: legal system . It is a normatively.synthetic a priori
proposition. - |

This princible overcomes a major
confusion concerning the notion of a juristic person .
As noted , the confusion about the notion of a Juristic
pérson arises because people think that this notion-has
to do with some empirical factor. On discovering that
human beings have physical bodies and corporations,trusts,
etc, do not possess one, elaborate schemes are made to
.either reduce corporations,etc,to an assembly of rational
persons , or to reduce natural persons to-fictions.The
aﬁove formula teilé us that the characterization of an
entity as a juristic person does not depend upon material
factors,such as whether the agency consists of one or many
bodies, or whether they are made up of matter,anti-matter,
organic or inorganic substance,etc.It depends totally upon
a ‘priori moral considerations, which arise out of the |

internal nature of law itself .

Insofar as any agency can act in ac-
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cordance with the systemaﬁic aims of laﬁ, he must be re-
cognized as a legal entity. To the degree and ex'f:ent to
which hé does not so act,his existence as a legal entity
must be restricted. The noticn of al.legal entity is
intelligible in the normatively possible world since it
is an idea of that warld; as such no factual attributes
belonging to the factually possible world enter int§
the criterion of lepal ontology. The leéal enterprise it-
‘self, it must be remembered,belongs to the normative;y
possible world created by human beings.

As a corollary, the above formula
also answers the traditional question *what is comﬁon
to physical persons, corporations, trusts, efc.' What is
common to all of them.,gua and when they are legpal entities ,
is that they share the same teleological ends, that is;
none of them are obstacles to freedom, eguality and in-
depé;dence, and all of them, insofar as they are acting
1emall§, attempt , éirectly or indirectly.,to enhance the

ideals of law.

- Since the principle is normatively

synthetic ; priori it repulates the constitution of the
legal ontology, but it leaves open tne empirical fonsidefa—
tions aboht when exactly a biolosical existence starts

or ends. if also leaves open the possibility of creating

an infinite number of novel and different legal entities,



JEPURSEE

357.
because although the legal ideals can be known- a priorisit ean-
nof be known a priori in what different ways various legal )
entities will actualiée these ideals.

‘The main virtue of the above principle,
nowever, lies in the fact that ;t provides a2 unified

theory for both Private and Public Law, From the point

of view of law, an association of men to form a political

. party is first of all an association in the same sense

as a corporation or a company is an association. The mailn
difference. , of course;lies in the ends for which these
different types of associations are formed. But insofar
as the poiitical pérty (inéluding'the one that pets the
majority of votes and forms the govérnment) is an associa-
tion of men, the principle that law applies to every other
association,it applies to this association,too. Law, in
this fundamental way ,i$ impartial. All associations of
men,fér Qhatever purpose, are to be judged by éhe same
.rule. vhat this means in practical terms is that,only _
if the systematic aims of the association of men who form
the government are consistent with those of law, can they
be a legal entity; otherwise they .are illegal.If the associ-
ation of men that forms the goveifnment is to be re fer-
red to as the State, then the principle of legal ontglogy

tells us that only a State which actualizes the ideals of

freedom, independence, eguality and of the normati?elf
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‘best poséible world,will exist-in reality as a legal §tate,
otherwise it would only be a system by decree,force or fiat}
This ‘principle does not exalt the

association of men that becomes the legislator into a peculi- .
ar type of entity whose.activities are not accountable in law.
In fact,since the 1egisiators are those people to whom socliety
has entrusted the special task of regulating the path towards
the best possiblé,world,fhe‘iegality of their actions becomes
a matter of utmost importance . ‘

' ﬁegatively,the principle lays down
a s%rict restrictién for legislagbré and those involved in
the codification of law.It requires that,in deciding whether
or not an entity cah become a legal entity,only those aspects
of its existence be takeh‘into consideration which are rele-
vant to the achiévement of the ends of law.Factors over which
an individual or a group has no control,or which it cannot
determine for itself.qannotfevidently,be the aspects which
are relevant to the achievement of ideals such as freedom,
equality and independence.Such factors as the colour of one's
skin,one’s caste, the place of one's bifth, the religious
er one is bofn in,are obvious factors which an individual
or a group cannot determine for itself,and which are thus
not conducive to the aéﬁ}evement of the ends of law.In other
words,biological,sociological, geographical and other factual

attributes cannot be the basis for defining legal entities.’

Only legal attributes can characterize a legal entity.'



VIi. 2). THE CONCEPT OF A LEGAF PERSON

. The actualization of the idea of law
requires that human beings co-operate to sustain andldevelop
the legal system. Cﬁ;operation involves working on
moral principles, since it is a moral aétivity. Thié,
itself,suggests the first attribute of a legal person, -
namnely ,that legal persons are co-operative moral agents.
The noral principles which the éﬁents act upon are those
of the Kinﬁdom of Ends, and the ideals that they are
worliing for aré those belonéing to the idea of the best
normatively sossible world. In brief then,legal persﬁns
are co-operative moral agents working in accordance witn
the principles of the Kingdom of Ends for the ideals df
the best norQEEEVely possible world.

‘ | This description is a functional
delinition of a ;egal person. It characterizes him
iﬂ’terms of the.purpcse of nis actions, but,as yet,it
coes ﬁot g;ve us a definition which tells us what is e

substantively involved in the concept of a legal person.

In the Groundwork Kant tells us

-
that essentially or substantively man is unique because
ne has dignity. Dirnity is what distinguishes man from

all other creatures. A thing has a price if any substitute

- -359- .
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o;\;;;;;;;Znt can be found for it. It has dignity or worthi-

ness if no substitute can be found for it. 6§

. But why does man have dignity ? If a
human being is just one more material thing amongst other
‘ material things in the world, then gvidently, if human belngs
have dignity then.so do lamp posts-and stonés.lf the latter
do not have dignity then there are no grounds for bélieving )
that human beings have it éither. On the other hand if a .,
human being is Just another living thing amongst other living
things, and if human beings have dlgnlty on this account then
cockroaches and bac%eria do too.If fhe latter do not have
dignity then there'is no special reason why human beings must
have it.

The worth of a rational being,according
to Kant,consiéfs in his autonomy from fhe course of mere
phenomenal nature . His dignity consists in being a self -
legislating member in a.Kingﬁom of Znds. In Kant's words,
"morality is the only condition under which a fational'being
can be an end in himself ; for only through this is it pos-
sible to be a law-making member in a Kingdom 6f Ends.There-
fore morality,and humanity so far as it is capable of
morality , is thé only thing which has dignity.” 67
. I+ has been noted by H.J.Paton that

Kant's definition of morality in terms of freedom , and

freedom in terms of acting morally, leads to a problem of
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,circulafity.‘ Conseguently we do not come to know more

through the concept of morality than what we already

now through the concept of autonomy or fééedom. JeGe.

Murphy a;tempéé to overcome Paton’s charge that Kant's

arguments are circular by distinguishing between free

Wille and free Willkir; i.e. between the freedom of choice

to act on the basis of a moral law, and the sp‘ontaneous

free-activity of a person, respectively. Murphy thinks

that Kant meant man's dignitylis grounded in possession

of a free—ﬁillkﬁr, which therefore does not make Kant's

argument circular.69
Such an interpretation-seems to me

to be questionable, for Kant himself not only distinguish-

s betwéen Wille and-Willldfr,but also clearly stites that

it is tﬁe ffee—will,only in the former sense, that is in-

", volved in law and morality.?oHowever, whether one intgr-

prets free-will as aﬁtonomy or spontaneity,.in'so far as

the notibn of aignity is conéerned,the circularity re-

mains. If dignity is to be explained in terms‘of hafing

a free—will (in either sense) -or being moral, then,in

learhing that man has dignity ,we Bave not learnt anything

more than what was already conveyed through the concept

of mdfality or freedom. . : -

-

Kant's characterization of human
dignity as depending on free-will and on autonomous

-~
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actions , makes it a matter of analytic truth,a defini-

“tion which merely repeats that’man is a moral agent.
Analytic apriori truths, even by Kant's own account, do
not inform us anything more than ;hat we already know.
Hence,if human dignity is to be a synthetic notion some-
thing which tells us more than the fact that man has a
frée-will it cannot be a matter of‘mere,verﬁal defini-
tion. .

@ . .

A synthetic neotion which tells us

more than the fact that man has a freeQwill, is indéed
worked out and pfesented by Kant. This is contained in

his discussion of the immortality of the soul . However,

as I-shall presently argue, the grounds for human dignity
cannot be derived even from the postulate of the immorta—

lity of the soul without makijg some very radical changes

in the thesis. : ~

-~

. " In the Critigue of Practical Reason
Kant tells us:

UThe achievement of the highest good
., in the world is the necessary object
4z of a will determinable by the moral
law. In such a will, however, the
complete fitness of intentions to the
moral law is the supreme condition of
the highest good. This fitness, there-
_ . fore, must be just as possible as its -
N object, because it is contained in the
- command that requires us to promote
the 'latter. But complete fitness of
the will to the moral law is-holiness,
7 which is a perfection of which no ra-
tional being in the world of sense is

-

i p
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at any time capable . But since it is
required as practically necessary, it
"can be found only in an eandless pro-
gress to that complete fitness; on
principles of pure practical reason,
it is necessary to assume such a prac-—
tical progress as the real object of
cur will,

.This infinite progress is pos-
sible, however, only under the presup-
position of an infinitely enduring
existence and perscnality of the same
rational being; this is called the im-
mortality of the soul." 7]

_ There are two additiona%'synthétic
§21§ons concerning human free-will which Kant presenté
here, which hé does not seem to have maintained consis-

tently eleswhere. Firstly,that pure practital reason must
-necesgarily assume that a free-will can become a holy-will
if it pr;éresseé far‘enough, and secondly the existence of
such a free-will mgst'be.assumed to be enduring infinitely
to allow for the actgalization of its moral end. The idea

of a perfectly holy and immortal will.,as{%gﬁ?“tet&s\gf(in

the very next_§ection after the one quoted above),is in-

2
deed the idez of God.7

Now the idea that the ordinary human
will can eventually Bepome a holy-will, (i.e., 2 Godly—
will) certainly gengrates the riotion that man can have
dignity, at least eventually, when hié will becomes 2

holy - will.But what happens in the meantime? On what basis

can human will be said to have dignity while it is still an
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ordinary rational will? Clearly law, such as in the
UnjéverséJ.Declaration of Human Righ_ts, explicitly asserts
that human beings have digﬁity right here and now,whether
they be immortal or not. That is, each human being is to
be recognized as having dignity in this very life. The
- .
Universal Declaration of Human Rights states:
"Whereas recognlition of the inherent
dignity and the equal and inalienable
rights of all members of the human
family is the foundation of freedom,
justice and peace in the world..."
Also, Article-l of the same Declara-

tion continues:

"All human beings are born free and
equal in dignity and rights...."

Now the thesis that all human beings have inherent dignity,
and are ggﬁg; in this respect right here and now, cannot
be.held without making some vef} fédical changes in Kaﬁt's?
assumptions. '

The firsf chanée required is that
the belief that human will can become holy-will -and
thﬁs.be deserving of complete dignity, must not be a’mere
postulate of reason but must actually be true .That 1is,
the possibility that a human will can.be a holy—wil; ,
and thus morally perfect,” must not, be taken to be a mere
epistemological possibility, a matter of mere thought,
but an‘acéual i.e., ontological possibillity, for law does

]
“n
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" not just postulate human dignity in reason, iﬁ wénts to
assert that each human being_actuélly-has-dignity.

In the first Critique, Kant had called
the idea of fre?dom a posfulate of reason.However » bY
the time of the second Critique,he tells us that the idea
of freedom is‘real, it is not a matter of mere thinking.
We come to know of the reality of freedom through our
moral actions in the noumenai realm, What I am suggest-
ing above ié that if Kant had continﬁgﬁ to make his moral
theory consistent he would.flso héve had to accept the_@os-
sibility of a rational will becoming a holy-will as
ontologically true and not just an epistemoloéical issue,
The idea of law demands this.

) The second radical. revision which 1is
required to make the notion of legal dignity intelligible.
followé fromAthe first revision. If the idea of g}yorél
progress from a rational will to a perfectlitholy-will
'is not onli epistemologically but alsd ontologically true
ﬂuﬂlit follows that the existence of the rational will is

ntologlcally continuous with the ex1stence of the perfectly
holy-will. If an antological dlScontlnuity is pgstulated /
at any stage of the moral Drogress then a ratlonal will can
never actually be a holy-will, the progress Wlll arbltrarl--
ty be cui off at some stage. The contlnu1ty-1n moral pro-
gress must not only be in knowlédge but also in being a

person. , o
. o , o~

.
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e R | _ The thesis“that there 'is not only an
epistemological continuity between a rational will and a
fﬁlly holy or moral will entails the following conclusion.
‘We can legitimately makéﬁnot only a gp%gtemoloQical.buti
also an ontological claiﬁ about man. Epistemolegically,
from the point of view of a rational will,a perfectly holy
or moral will is a perfectly rational will, and from the
point of view of the perfectly‘hbly or-moral'Will a ra-
tional wili is‘nothing But a very imperfect'holy or moral
will, Similarly, ontoloéically, from the point of view of
an autonomous or mgral pers&h a perfectly autonomous or
moral person is a holy oé divine person; from the point
of view of the holy or divine person an ordinary autonomous
and moral person is a very imperfect holy or divine person.
Since there is a;continuity in meoral prqgress; how we
characterize a rational will or a moral person depends
upon which-end*of-the path we choose to make our frame of
reference. )

If,with Kant, one.wishes to hofd that

{

the idea of a perfectly holy-will is the idea of God, then ¢

the second revision above can be summarized as the thesis )
that there is an ontological continu%ty between man and

God. The point,in the above paragraph,tells us that just
' as God can be characterized as an infinitely rational and.

moral person, a person can be characterized as a very
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finitely-rational and moral God. That is, a person is
- God himself in his finitude. His moral- goodness is due
to his Godliness and his evil is due to his'finitudé in
reason and acfion. The difference between an ordiﬁary
rational will and =a perfectly‘rational will is one of de~
gree,not of kind. Being Godly.,human beings are capable
of not‘only self-legislation, i.e., mbral actions, but
also unconditiohal love,caﬁné. kindness, compassion,
charity, benevolence, etc. But being finite in feason ‘
and contreolled by passion,at times they a;§ capable of
évil.. The essential nature of a ﬁerspn‘is'that of
a finite divine being who is always capable.of beboﬁing
a holy-will. The finitude is only femporary, if it were
2 permanent fea}ure of human nature no moral progresé could
ever be made. The idea of moraf.progresé would be unine
telligible. Human beings aré thus inherently, esseﬁti%liy
and unconditionally good;  evil is not essential to their
-ﬁatdfé, it is.somefhing that their circumstandes, education,
society, etc. ﬁake them.?3 ] | |

. Whether or not the idea of a confinouf
moral progress, from being a ratipnal wiil to a Holy-wi}I,
requires the immortality of the pqrsoﬂ,'is a questiog)for

C

moral theorfi In_sd—far as law is concerned,what/i£ must
acceﬁt'as real if it is to work at all is thgt/; person.is

a finite holy-will who can .become -a~hgly-will again thfgﬁéh

At i }
- LL
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moral progress.andthatii must do So at least,and certainly,
in this very life,whether or not it be immoftal; Similarly,
whether or not -any perfectly rational,divine will actually
exists is a gquestion for rational theology.Insofar as law
is concerned all,thét it has to accept as real is all that
it finds,i.e,embodied (very) finite holy-wills.

Each human being has unconditional
and inherént dignity because right now,in this very life
human beings afe finite.di%ing,holy-wills.?his is the only
ultimate ground on which the'idga of human'dignity can be
sustained in law. $eing.diving-evii is,aéciﬁeﬁfgffﬁgxfg?an
nature - an abnérmélity‘whiqh must be éradicaféd and remedied.
If lawitook evil to be a'ﬁaturgl asPéct of human behgviour R
not ﬁﬁly woulkd it loose the fundagental basis for asserting
that human beings have inherent'd;gnity, it would also loose
the central motivation for attempting to remedy or reform
evil pérsdns or situations. "f“‘

-

. . 4
o ' Hence,as it turns out, tke.only

4

grounds on which human dignity can be sustained in law is

s

. that which recognizes-fhe‘i 2 of rational or moral Drogress
to hé.inherent in the concept of a legal person.Any reductiph-
ist theory makes the notlon of human~dignity ﬁhtenable, and
thus makes the legal enterprise a meaningless and arbitrary
affair. : . ‘

_ The idea of the self , which is 2 co-

»
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operative agent working on mqral'principlqs and _which is
striving for moral perfection and is essenfia;ly ivine, is
-conceived ﬁbre appropriately as an Ataman than as a Soul.The
being of the Ataman is ontologically 6ontinuous with the be-
ing of the absolutely divine will, and it is the idea of the
‘divinity within finitndév*As such, it has unconditional and
‘jotal diginity, because it is always capable of realizing its
infinitude.The idea of the soul has been characterized as N
ontologically distipct from God. As such,it does not have un- ‘
conditional and total digﬁity. because in the final analysis
it can never become as morally perfect as God, i,e. it can
not itself become God and thus gain a worthinesé that is-
equal to what a divine will deserves. Only God and not man
would have dignity in such a scheme.

The idea of the soul ﬂ;s.sometimes.
also been characterized as infested with 'original sin' , or
being innately evil or sinful. Such a thesié‘is also damaging
to the legal idea that all men have ihhe}ent and equal dignity.
Legally, goodness must be conceived as innate and evil as an
abnormality. The grounds for dignity is diwinity.

. The idea of the self as an Ataman is
compatible wiih the legal belief that human beings have dignity,

right here and now.in thils very world. The question of

immortality , in the strict sense , does not arise for

——
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the Ataman because it is conceived as not being in time.

One must recall that Kant's transcendental ego,too,is
not in time, and it is this-ego which,-as noumenal self,
participates in the noqmenal realm, which is the legﬁ}

75
realm in Kan '§ final Metaphysik der Sitten. Kant does

not seem to h;%é\ggg;ized the difficulties in his various
accounts of the self -as the transcendental ego, the empiﬁcal.
ego, togetgfg/ﬁiéh the unexplained thesis about the self
as a soul? A consistent Kantian theory of the self would, 4
I think, have to clarify his notion of the transcendental
Self, which would then_be cloéer to the notion of the
Ataman. | ‘

The concept of a gal person then,
is the conéept of an Ataman. Kant's dictum i1 ' treat -
everyone as an end in himself’,substantively means :.'treat

everyone as an Rtéhan?L_This last proposition is the syn-

theticapriori proposition of pure practical reason which
is the substantive individualistic requirement of legal
ontology. ‘ . '

.fhe concept of a legal pefson as a
rational , moral agent who is the divine will itself in its
finitude , and who manifests a teleology in which the self
wants to transcend or liﬁerate itself from all its finitude:
generates complex questions about the sort of teleology that
is involve& in such a moral progress and the course of such

a prbgress. I shall discuss this issue in detail in the next
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Section. Here it is imﬁhrtant to note that if the notion of
such a self, which manifests a telos 1is inherenf in the
idea of—léw,then evidently the main function of law beéomes_
to provide the conditions for the fulfilment of such a telos
~ for the.seif.

To treat human beings as ﬁtamans‘.e,
as legal individuals is to treat them with full dignity and
as ‘equals,it is also to recognize all their rights,dﬁties-and
freedoms which are instrumental in the Pealization of their
ends.ﬁamely{ becoming a perfectly rational and divine willl
loreover, to treat people 2s Ltamans is also to help them to
proceed én a legally defined course oﬁ\actions,if‘an§ when
they deviate from fulfiling their expected teleological end.
of courgp,what constitutes deviation and help must be decided
in and through.procedures in which all are still treated as 7
Atamans. .

There are various normative systemsA
which do not,or have not, treated their subjects in the way
mentioned,but which have nonetheless claimed to be 18131
systems. Since the concept of a legal person is the conceptf
of an Ataman,any system which does not treat (or continue to
treaf) its.subjects as Atamans is not a legal system.Such
systeﬁs,which do not operate with the concept of a legal
person, are systems by fiat ,force or coﬁmand, tﬁey can nevér

te legal systems.

-
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I. THE TELEOLOGICAL REQUIREMENTS OF LAW.

Law is a dynamic system..Major and

minor changes occur fairly regulafly in any legal system.

| The question that I wish to consider
here is :are these various ma jor aﬁd‘minor changes related
to each other,in some gen;fal way, s;ch that a pattern can
be‘discerned'in'the systematic developﬁent of laws 7 There
is a secondfquestién tﬁétia:ises related to this firéf que-
stion and which demands consideration s if there is a pattern
in the development of law, how is it cbnceptually best char-
acterized ?

I shall argue that a general pattern
can indeed be discerned; thé development Af law is regulated
by certaiﬁ'teleological requiremeﬂts.The direction and the

change can be better recognized if one considers thé\}egal
phenomena not only at its micro level of individual changes
in the'léw,but also af the macro level of the systematié
" changes. '

The teleological requirements of -law.
define the necessary and sufficient conditions which const~
Itute a legal way of changing or amending thé system.That
is,they define what constitutes a legal éourse of action .
Actions not done in accordance with these criteria would .

fail to be legal actions, they could be political actions;

crime, vendetta ,- or other types of actions. When actions

-

-373- z



, 374.

.are carr;ed out in accordance with the‘teleologieal requir-
ements, then, there is a continuity in the growth of the legal
sjstems. 2ut deviations from the normal coursk of legal

development can lead to a breakdown in this continuity.

1

~ -

"II.THE DYNAMICITY OF A JURISTIC c@{m}cf NORMATIVE SYSTEN

' that distinéuisheé'a juristic cyberneti-
cal normative systemf i.e, a iégal system, from,on the one
hand., open dynamic normative systems such as modal music,
and on the dther,cybernet@cal systems B8uch aé language,is .
not only the unigueness,df its foundational norms but also
theluniqueness of its norms of amendment. Such norms,which
‘are in zccordance with the teleological requirement,are syn-
thetic a priori propos%tions of pu;e‘préctical_reason.like
the other bhasic proposf%ions of lawiHowever,as we shall see,

they play a motally different role.

A legal system belonps to the norm-

atively possible world.Thg dynamism of such a2 system cannot

be understood independently of the larger context in which .-
the system exists.

r - Slnce law is aimed at creating the ér
best possible wor’d the self-regulatlon and adaptation on
the\ basls of the laws of amendmept cannot be arbitrary.Only
those ;mendﬁents will enﬂance the‘acfualizétion of the sysﬁe@r

atic ends which are congenial to its continued existence and’
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growth:
- Since law is given actual forﬁ by human
reason,the growth or dynamlsm of law must also be the growth
or dynamlsm of human reason.Moreover,since, law is a co-opera-

tive ehterprise, the _development of law is the development of

co-operative ggasonipg;The more reasonable a people are the

more legal their behaviour,and vice-versa.The develdSpmesnt

law, thus, naturally entails the developement of all those
factors which will fac1lltate reasoning between people, such (

as,codification of law to make it easily accessible, gradual

simplifieation of pfocedures and rules.impro#ement of the

technoldgy_to eommunicate the laws,etc.The dynaﬁics of law

.thus involves a continued development of cooperétréezeasanhug

so that the ideal stafes of the Community of Znds may.be’
actuélized,which.ab‘ﬁe have noted,consisﬁé_of eléméﬁfs such
as freedbm,eqﬁality,independenqe,harﬁony and composéiblé
diversity.In the.deﬁelopment qf go-opefativg reasoning there.

can be mo sudden jumﬁ from a State of Nature to a legal state.

- The progress is gradual,and the possibility of various errors

and &eviations_from the normal course must be expeéted.

| . ‘This account,however;only outiiées‘the
unlcueness of the teleology-ﬂqvoTved in law,it does 1'w:n:‘*a'é.‘ yet
tell us about the nézularlty of tgbiamendment procedures 1rvol--

ved. in such a vectorlal D”ogress shall D*oceed ﬂow to dis-

cuss thé therspecificity of the\amendment Drocedures 1nvolve&

-b.

LP lam and’ the corceptual scheme within whlch it may be best,
concieved: - O~ R S ot

e

I
) ' : - . -7 .
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III. GROUNDS FOR THE NORMS OF AMENDMENT

To discuss the specificity of the prin-

ciples of legal amendmép;s‘. I shall: turn to Kant's third

eritique, the Critique of ﬁudgementlffgr-it is here that
Kant discusses the problem of tqlgology in detail. KXant's
discussioﬂ provides a penetrating analysis which one can
fruitfully exploit. Evidently, this is not the ohly method
of approacﬁing the issues. My analysis will once again
qttempt to express itself by asgimilating_and building
upon what seem to me to be the right elements in Kant's
view, rather than by:starting ab-initio. I shall,natural-
ly, only refer-to those elements in the third C.ritigue
which‘réiate to law ctly.l“

The aim of Kant's <third Cfitigue is
to show how the  -two different realms, the factual and the
nprmative, have something in common. The common ground
presents itsglf when one considers the issue of‘teleolo-
gy. It will be recalled that hitherto, in the fifst and
the sqbond Critique ,the factually‘ﬁossible and the norma-
éively possible worlds were conceptually totgll& distinct..
As Kant tells us in-the third Critique the first type of
&world is understood in_terms of 'natural concepts?, and

the second type 1is intélligible in terms of 'concepts of .

/ﬁ

-
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1l
freedom.! The 'matural concepts! are the ones which ap-

ply to nature, and are thus related to the ?oncept of
causality. The 'concepts-of freedom' apply to the nouw-
menal realm and are related t% fhe concept of morality.
However, in the third Critique Kant finds one concept
which applies équally to both the phenomenal i.e. fac-
tual realm, and the noumenal, i.e. the normative realm,
this is the concept of purpose. \ i

The concept of purpose, however, be-
longs neither to pure reason nor to the understanding in
Kantian terms, but to their'gé; or application in,what
he callssjudgement. "Judgement in general is the faculty
of thinking the particular as contained under the univeg-
sal._"2 Qur capacity for thought has three aspects, under-
standing)which is fhe ability to have knowledge of the
universal; judgement, which is the %apac}@y for subsuming
the particular under the universal; and reason, which is
the capacity for determining thé‘particular through the
universal (for making deductions from principles). The
understanding furnishes a priori laws of nature ije. for
the factual world; reasagn furnishes a priori laws of free-
dom, for the normative world. Judgement, is not an in-

dependent cognitive capacity, however. It does not provide

us with concepts (like understanding) or ideas (like reason):
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Ifr the-concept of purpose belongs to judgement, and judge-
ment is not an independent cognitive faculty but only the
apéiication of reason and understanding, then it clearly
follows that. there must be two,distinct types of appiica—
tions of the concept of purpose: one' through understand-
ing for the factual realm, i.e., nature; and the second
‘through reason for the normative realm, i.e,, the realm
of "freedom.

Kant ,in fact:does make the distinc-

tion between two types of judgement, the reflective and

the determinate. In the first, as he tells us, ?"The under-

standing legislates a priori :or nature as an object of
sense - for a theoretical knowledge of it in a possiblé.
experience."; whereas in the second:"Reason legislates
a priori for fréedom and its peculiar causality."

On the basis of the above account

<%

that Kant presents in the Introduction of the third Cri-

tique, one would naturally expect Kant to explore the two
distinet uses of the concept of purpose, and tell us not
only about how it is invelved in gnderstanding nature but
also how it is used by reason to determine the ;peculiaf'
causaliﬁy of the éealm of.freedom. One would expect him
te explain what is sb.geculiar whenq the concept of purpose

is involved in the normatively possible world. But Kant

does not do SoO.
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In the fhird Critique,Kant makes
use of the teleological‘concepts,'sech as the concegt
of purpose,only in so far as the interpretation of na- )
ture is concerned. Teleology -in nature, he tells us,

is merely an epistemological principle, not an objective
ontological one. In other words, the.principie that
mnature is purposive belongs t¢ the reflective and not

the determinant juégement.u When we judge that the pur-
pose of the heart is to circulate blood through the boedy,

the concept of purposiveness of nature is introduced to . ¥

assist our reflection of the object under consideration, {;Ek’

not to give it concéptual determination. It has a heuristic

and -investigatory walue, according to Kant, but it does not

require that we ﬁelieve that this is how things_really are.
The physical sciences have some fun-—

damental principles without which, as Kant g;gged in the

first Critique, not merely physics,but all experiencge

would be impossible. The most important principle, from

the poinﬁ of view of natural sciehces»ié_ghat every event

has a cause.+ The main thesis of the teleologicai section

>, .

of the Critique of Judgement is that the biological

sciences have a basice principle. of their own, which is
sometimes expressed as ‘'nature does nothing in vain',but
which Kant expresses more clearly as: "An organized na-

tural product is one in which every part is reciprocally
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both- ends and means."SNature is unintelligible to us
unless we assuﬁe that everything in it .is purposives
ly designed in a mutually helpful way. The tgleological
principle of the biclogical sciences is, as nated,‘a re;
gulative and not a constitutive principle; .it is to be
used only as a maxim to guide us in our enquiries. This
teleological principle is,thus,to be contrasted with the
proposition that every event has a cause, which according
to Kant, is objectively true of phenomena.

‘Now Kant's aim in the third Critique
once again seems to be to deny knowledge so as to make
room for faith. That  is, he wishes to show that any
claim to knowledge concerning Providence or God's design
can at best be speculative. ﬁut in carrying out this
task he has once more ovérstepped his own 1iﬁits.‘By
denying a certain kind of knowledge about nature he has
also,without any justification,denied another sort of
knowiedge about the realm of freedom i.e. the normative
realm. 1In the normative-realm Reason legislates apriori
for éhe realm of freedom. The will is determinéd by Rea=-
gon through the concept of freedomj for such a determina-
tion one requires knowledge about this realm.Hence,although
the judgement about the purposiveness g£ nature may be é
matter of mere reflection gppdﬁ;ing speculative knowledgé,

judgement about purpoéiveness-ig the normative realm is.
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not a matter. of mere speculgtion, it is a matter of de-

_ termined actions, an%'one doés:ﬁaVelknowledge abouf sﬁch
Qéf actions.’ 'i o -
. ' As concerns nature, Kant 1s quite
';ffignt ih.saying that judgement can at best be reflective..
Ne have not after all. created the natural world;héncé what
goesf\on in it is a maéterfbr discovery and reflectiop.
But és concerﬁs the normatively possible world; we do not
have uo-merelf reflect on it, we have ourselvés created
it, and men who have done so0 héﬁe mostly declared their
purposes. We cap actually know wﬁat these purposes are,
we do not have to speculatg_about them. i
As noted before, Kant himself tells
us that theré“are two types of ;egislations. When reasan‘
leg;slates for,fhe normatively possible rea%m the prin-
ciple of purposiveness cann;t be merely.regulating our
thoughts, it constitutes such a fealm. This is so be-
cause, for such a realm,actions and reactions are not mere-
ly to be understood through the notion of purpose, but
purposeful activiéies are to -be done so that various deeds
will constitute the normative realm. Thejﬁse of the tele-
ological principle for thehpodmenal rgalm does not genefate
any -speculative knowiedge; ﬁor does it remain only é

heuristic principle through which the Intelligible realm

is to be comprehended. .The actuality <is that the ﬁopmenai

| \
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realm is intelligible because people have performed actions
Wl"lich are purposive, and which are done on the basis of
norms. We do not ﬁave to regard the norma£ive1& possible
world as if deeds in it were purposive in mutually help-
ful wéys, for here Ehey' mayr or- may not be so. enacted. )
The teleological principle’for the nouménal realm is hence
not jﬁst ary epistemological principle, it is an objective
ontoiogipal‘one. The teleological principle is just as
. objectively true Eo} the realm of freedom as the princi-
Ple that‘ever} event has a cause_is ﬁrue for the phenomenal
world.

What is this teleological principle
for the normatively possible world, the realm of freedom?

It needs to be defined.

| In thé third Criéigue,xant explains
that so long as we leave mankind out-of considefation we
cannot explain why nature even exists. Man and his
needs and purposes can form the ultimatq ends of nature
only because he,unlike other natufal beihgs, can form his
owﬁ ends and designs. This is so because man is the only
being in nature who possesses autonomy of the will, and
because, in particular, man can,indeed ,set before himself,
as his ultimate objecti@e,the aéhiévement of the supreme
moral goecd. "Only in man, and only ;n him as the indivi-

dual being to whom the moral law applies, do we find un-
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conditionél-legislation in respect of -ends. This legis-
latién, therefo:;‘e', is what alone qualifies him to be final
end to whiéh the whole of nature is teleelogically sub=-
ordinate." |

| Now if the above is true, and I do
think it is, then we have a;ready transcended the situa-
tion of the biological sé¢iences. Here we have man whose
teleos we do ot‘hawe to keep gugssing, we can ask him
what it is, wp can ask ourselves. This is a radically
'different éituation, here man must set before himself his
OwNl purposes. The teleological principle is no longer a
mere epistemological principle which helps us to guess or ST
gpine on.whak we or the others are doing or want to do,
it gives actual form to'the human deeds. It tells us that
wé must constitute our activities in subh a way that every
act is recipriocally both end and means. Since e ends
are moral, the means have to be moral too; only in-such a
situation 'nothing will be done in vain.'Perhaps nat-
ure does nothing in vain, but since we are self-conscious
beings we are free elther to do Aeeds in vain or not to
so do them. ﬁe have to legislate the teleological principle
to ourselves.

- Hence ,just as the biological sciences

havé a teleological principle which is different from the

causal principle of the natural sciences, the-legal science
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has its own peleological principle which ig radically dif-
ferent from that of the biolqgical sciences. It is ra-
dically different because it does not just givé é shape
~ to our thoughts but it gives a shape to our deeds in the
social world. This is possible because man.being con-
scious of‘the telos in natufe, i.e., being self—con—;
scious of his nature, unlike ali other creatures, 1is free
to either follow or not follow the telos.

 The teleoleogical principle of the
. legal enterprise may be stated as follows:
-Attain all moral ends 6niy through moral

means, sSo that every act is reciprocally
both end - and means.

The above principle is the ﬂormativg-
ly syﬁthetic_a_.priori teleological principle of law. It is
a basiec legal proposition. |

3ince morality consists of bothhethics,
in which'moral principles are Enternally legislated, and
law, in which the moral principles are externally legislat-
ed, the above teleological principle is actually a prin-
ciple of both ethiecs and law. For ethiecs alone,it may
be read as: ‘'attain all ethical ends only through ethicgl
means‘;-and for law as: lattain all legal ends only
. through legai means.,..'. However, fhe formulation present-
ed above.which.covers both—ethics and law, is more ap-

propiate since it is a principle which applies- both in the
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présent sociél world:and glso in thg best normafively pPos=—
-sible world. In the best worla; under the Community of
Ends principles, it will be recalled that Fhe ethical
and the legal become one and the same,- since what a pér-
son législates for himself is §156 what he always legis-
-lates for 211. Prior to the'atuﬁnment of the best pos~
sible world, thgt is presently, one may,if one wants ,
read thé teleological principie specifically for law as

' attain all legal ends through legal means . . . '; but
then it must be remembefed that in so reading it éne'is
saying nothing other than ' attain all externally moral
ends through éxternally moral means, so that'évery act
is.reciprocally both end and means'.
‘ We shall see in the next section
what this teleclogical principle actually entails and in-
volves. It mainly generates what Kant called the 'peculiar
causality' of the realm of freedOm. Kant, as noted, does
not explain or explore the role that the teleological
principle plays in the noumenal realm. It is to this
tpeculiar causality' that we must turn next.But gefofevﬁ'do

that it will be important to end this section with a2 few rele-

vant remarks on XKant's Critique of Judgement.
Both the intent and the content of

7
the third Critique have been matters for debate. This is

partly . because, as I have suggested, Kant himself seems
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to have caused the confusions.His main aims in the third
Critique seem to have been twofold : first,to rule out spec-
ulative discourse'qbout purposiveness in nature,and secondly,
to provide an_anéwer to Hume's scepticism about ﬁaking legiti-
mate inductive generalizatlons from particular observations.
Kant's answer seems to be that there are syﬁthetic a priori
principles in both natural and blological sciences'on the

basis of which legitimate inductive generalizations can be:
made.In raising problems about induction,Xume was intergsted.

in explaining our knowledge about nature, and so is'Kaﬁt.éut

in doing so,as I have argued,Kant seems to forget that there

ié something more at stake than biology and natural tciences;

the legitimacy of inductive geﬁéralizations‘in the social
sciences,in the reazlm of freedom3 has also o be‘explainé&.
Perhaps Kant does rnot discuss the teleology of the realm of
freedbm because he thought he had already done so,six years
garlier,in the '“ssay Towards a Universal History from 2
Cosmopolitan Point of View. ' ° There he had discussed the

progress of the civil-society in terms of the unsocial-socia-

-bility of man,i. e. ‘the desire in man for both Drlvacy and
community,However,it is difficult to say,whether Kant had this
essay in mind while writing the thirq C?itieue\; B
| fhe ﬁet result of the discussion of teleolo-

.l_gy in the third Cfitiéﬁe is to reinstate man in the centre of

‘the conceptual scheme in terms of which thé rest of the universe

can be explalned In tell1“g us that the final pu“pose of nature

1
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is g&»prqduce man and through man the ideal rational community.
and in assefting that i; is only in this way that the wofging
of nature can be undersiocod,Kant is putting forward ngne other
?han what has recent;y been called the 'anthropic ppﬁnciple;
or the'reality principle’,a principie which states that reality
can be understood only by considering man's role in if.9‘We have
already had occasions to discuss this iss%fﬁin Section-I.The -
anthropic principle of tﬁé third Critigue raises serious'doubts
about Kant's conceptioh of his work as a Copernician revolution.
A discussion of this issue is pvidentiy 2 matter for anofhér
occasion.The limited implication of the anthropic principle
for the social realm must,however,be explored here.

Kant's concern in the third Critigue
.is to show where the capacity of reasoning stops and where
speculation begins.However,as noted,even if we grant that
speculation about the telology of the factual world is illegi-
timate ,reasoning about the teleology of the normatively pos-—
sible world need not be speculative.In such a world the anthro-
pic principle can be directly applied because we ourselves
chooge and set the telos .Reason is used in its practical
capacity to determine the telos .. The 'peculiar causality’
that is involved in the teleology of the noumenal realm,i.e,
the social order,when practical reason is applied to it,must
be explained. I shall now proceea to discuss what sortof

4
. 'causality' is involved in the actions in the social order.

—r—
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IV, THE LEGAL COURSE OF ACTION

The principle of legal teleology
cenerates the notion of_a-legal course of saction .This notion.
is fundamental to an understanding of the legal enterprise.

* The notion of a normal cou*se of develop-
ment in the normatively p0551b1e world %§ qualitatively diff-
erent from thg notion of the process of a causal chaln of
action and reaction that occurs in the factual world.

| The significance of the noﬁion of a
nofmal course was noted whilé,discussing the concept of a
'-1egal individual'an§ also the concept of cooperation.In what
follows,I shall examine the notion of a normal course,firstly
from the guspective'of an individual and then, secondly, from
the perspective of a groﬁp or-community.It will be necessary
to examine both the meaning of the notion of afnoggal legal
course énd the concepts in terms of which thernoti;n can be
made intelligible. -

The nbtion of the normal course of
legal action 1s brior to the creation of the positive law,
becauée the latter has to be created through a2 legal course

o* action,otherwise it becomes a system by fiat or force.

Let us see what such a2 course can be.
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) (ol -, ) -
The Individial's Course And Individual's Deviance: The Issue
Of Amending A Person.

If our aim is to do morally good acts
and if we adopt morally good means to achieve this end,

then we have already done a morally good act while enact-

" ing the means to it. This is the only way in which moral-

1y goceod acté will alwé&s be done whether or not we are able
to achievé the intended ends. Thé achievement of an intended
:end may or may not be possiblq,%ht adopting morally good
means to achiéve this end is possible for us; hence fhe_
tefeo;ogical principlé tells us that every means adopted
shoulﬁ also be viewed as an end in itself, and as such it
must be moral .in the same way as khe intended end. l&hat is,
every act is srnmu&neoush; both a means to a certain moral
end and an also an -end in itself. (0f course,means must never
_become only ends in themselves.)
The teleoclogical requ;fement, togetﬁér
with the transcgndental requirement that every agent has a
duéy to create and sgustain the normatively best possible

world, generates the nétion of a normal legal course-that

—leads}from the normatively worst possible weorld, i.e., the

kY
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State of Nature, to the pormative%y best possible world.
That is, it generates the idea of a continuous series of
actions rather than an isolated moral act.

While discussing the concept of a
legal individual we saw that the notion of a normal legal
course arises when Qe consider the possibility of moral
orsrational progress.The idea that an imperfectl& rational
will can become a'perfectly rational will or a holy will
involves,as Kant argues,an idea of the immortality of the
soul,tﬁat is, the idea that the personality of the person
is/continued.Law is not concerned with immortality,but
it E% concerned wi;; the fact that while each person is
living it should be possible for him to make the desired
morél progress.Llaw does not dictate,but it expects that
each person will either attempt to realize his moral end
or will ,at least, not work against it.Through its various
codes;law‘outlings the permiésible course of action.vhat
it protects 1s the possibilify for the actualization of
the legal telélogy. |

_ lhen considered from the point of view
of the community the notion of a normal course of'action
defines the normal ﬁath which a éommunity.must’necessarily
foliqw if a continuity is to be maintained.At any given time

there is a certain understanding about what constitutes a

legal course of action for an individual and a community and

also what constitutes a deviation from it.-

5
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L '~ The substantive aspects of the legal
course are defined by the transcendental,metaphysical and
the teleological requirements, together.Those actions whiceh
actualize the ideals of the normatively best possible world
from the-céntral channel of the normal legal course;those .
which at least do not go contrary to such ideals form the
permissible deviations; and all those actions which violate
the realization of the ideals fall outside the legal course,
they are the abonormal or the totally deviated actigg;.

The teleological regquirement demands

that 21l legal ends.be achieved through legal means.ihen

actions are done in thiiuﬁgy\;hey are bound together in a

series which.is not causal_ly reléfed but concentually related.
From the individual's.point of view the actions are intelli-
gible as a chain of purposive actions aimed at becoming a
perfectly rational will;from the communal point of view the .
actions ére intelligible as a chain leading to the best world.
A seriés of deeds which are not causally connected but which
Still form’ a series ,since they have been enacted for the same
feason,eviden%ly does not belong to the factual world,but to
the noﬁmenal,i.e, the normative realm.This explains the 'peculiar
causgrffy' which Kant mentions when considerihg human actions.
Now,such a series of deeds,which are

intelligible in terms of norms and dre conceptually related

through reason in the noumenal reailm dut not causally

related in the phenomenal realm , is what the Indian
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- philosophers have called Karma. One's Karma is the series
of deeds which one has performed in the noumenal réalm and
which are I £ lligible onlylnorma;ively. |
The notion of Egaég. is associated

with the notion of reincarnation. From the individual's
point of view,  the notion of continuous moral pfogress;
as Kant noted, requires fhe continuation'of the self as a
soul. This continuatibn is supposed to be somewhere
J:tside the world. The Indian philosophers have similarly
thought that for moralaperfection,a continuation of the.
self is required. However they have not-cﬁnceived of this
continuation as somewhere oufside the world,but =as within the
world itself,in terms of being born again at the same level
- of moral perfectién'which one had achieved in the last life.
The moral progress,thus, always continues within the world
and not outside  it. _However, in so far as law is con-
cerned, just as it is not required to toncern itself with
the immortality of the soul so it is not required to c§n-
cern itself with the reincarnating Lteman. Law is direct—-—-h
ed at only the present embodiment of the self{ ' ;

-- The notion of Karma in the Indian tra-
cdition has sometimes been confused with va&ious ritualistic

and religicus notions, The notion itself is\neither ritualis-~

"y

e
'-tic nor religicus; it is anapriori notion of reason which

tells us that different human deeds form a series {(lead-
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ing towaéds either moral perfection'or degeneration)} and
that the series is intelljgidble in a ﬁormative discourse,
npf a factual discourse. When the idea of law is approacﬁéa
through fthe notion of Dharma,the notion of gggﬁg would heve
to Dbe ﬁurified of{ its religious and ritualistic overtones.
Here it will suffice %o mention the task.In explicating the
notion of a normal course of aétion,howe&er.l have also

éxplicaped the notion of Karma,they are the same notion.

Law is,then, everitually based on a
Karmic theory.It requires a fundamental notion of a normal
‘course of action.law's aim, thus, i see to it that the
course of one's action; remains the legal course of action.
in other words,it sees to it that one's Xarma follows the
Dharmic path. )
ﬁlthough philoédphers of law have not:
discussed or explicated the notion of a2 normal legal course
or a path,which . 1s central to the working of the legal enter-
prise,lawyers and Jurists have nonetheless directly or_igf
directly employed the notion in actual praétice.According
to the thesisrargued here, they would naturally be led to such
an employment in the process of the development of law, if
.they have not élready discovered it. This is so because the  Tij
notion of a normal course is implicit in the idea of law. X

I+ is-only on the basis of the notion oF such a course /

-
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that many current legal practices become inteliigible. For
"example ,the practice of evaluafing or punishing a person

on the basis of his past record,instead of a single isolat-
‘ed act,is understandable in terms of tﬁe idea that what

law takes into account is tﬁe whole course of a person's
acts ;%ther than one particular act. In fact if we
unde;stand the teleology of law we wouid be judging every
.person in this way rather than attempting to punish them for
isolated acts. The teleology of law directs us to take
‘into account the whole series of acts, or as much as we

can find out, when judging'or evaluaving a person; what

has to be considered is whether or nct the person has been
following the course which leads to the normétively best
possible world, and if he has deviated from it,whether

the deviation is within the permissible limité.

In fact,the very idea of deviation and
reform, which is talke@ about so much these days, becomes
meaﬁiﬂgful only on the assumption that there is a
non-deviated way of acting, that there is. a proper form
of action . To attempt to reform someone or to correct
their deviance is not to seek amendment in one igolated
act, it is to attempt'tp bring the person back T a pro-
per moral course of action .

Similagly, the whole of fort law;

for example, is based on the notion of " non-tort i.e., a .

—

'
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non-distorted h_ne of actions. To know what is a dis- .-
torted line of action one has.to first know what is -the
prcpef course of action. ﬁhen actions are distorted they.

" become the t&pes‘of actions which do not fall iﬁ line with
the legal course of action. ng then atteﬁpts t& reconsti-
tut::- the 8tate of affairs so that the conditions under
which tﬁe normative;y best possible world can be actualized
are brought about once again. The main aim or thrust
of law in a tort case is to reconstitute the conditions
Tor the best world and not to reform a particular indivi-
dual td act as a member of the best world. The latter is
the main aim of the Criminal law.

| The notion of striect liability, to

mention as a last example, can also eventually be justi-
fied and understood only in terms of an appropriate course
of legal action leading to the normatively best world.
Thé central concern,in sustaining the idea of strict liabi-
lity,is to express the central legal-point that the main
aim of law is to maintain the conditions and possibilities
for the best world, Since this is the primary aim there
are ﬁo_excusing_conditions in certain cases, the conditions
simply.pust be restored. Finding out who is responsible
for thé misdeeds is,qf course,important, because someone,
after all ,has to restore the conditions for working towards

the actualizatién of the best world, but. although the loca-



’ : o . A 396.

tion of the person who will restoré or compensate for-the
sItuation is important it is not the motivating grounds
for sfipulating,strict liaﬁility. The motivating of'the
justifying grounds for stipulating strict 1iability is the
legal aim of protecting the con@itions fqr the actualiza-
tion of the besf world, wherever possible.The notion of
strict liability is just one device to effect such an
actualization. As law progresses we must expect many more

-

such devices to be forthcoming.

So far I have been discussing reforms

and corrections of individuals and some particular situations;

but what about the reform and correction afa large group of
pedple ? Joes the teleoclogical p:inci@ie become different
when applied to groups ? Zvidently not, the teleoclogical
principle concerns the actions in general whether they he
done by an individual or a2 group. It does not depvend upon
how many people are doing it, but what actions are being
done. Xence the teleoclogical principle applies exactly

in the same way to one person as it does to many,even.if
the 'many' be the one who form the association called
gofernment, or the elected legislators of rules. I *turn now
to a discussion of the question of amending or reforming

group deviance.

\
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The Group's Course And The Group's Deviance: The Issue Of
Civil-Amendment . - . :

The teleological principle of law re-
quires that all legal ends must be attainéd through legal
means. Since the legal means are ones of cooperation and
reasoniﬁg together, it follows that all amendments in the
social structure, institutions and in the civil-society
in general, must be attained through co-operative means.
Amendments within the body of the legal codes or of public
offices are,in fact,brought about many times in this man-
ner. There are specific amendment procedures within law
which direct the peoplebto change, even some parts of
law, by co-operative means. Smaller legal amendments are
often brought about by the courts inlsome,similar co-opera-
tive manner. But what happens when a group.of pegple or a_’
majority of people thinksthat the political party or the
legislators which form the government,areTécting contrary_
to the 1;gal ideals and principles? Even in such a case,
the teleéiogical principle does not authorize the people
to act illegally or violently;it still says : attain legél
ends through legal means. Since legal'méans are 6nes of co-

operation, in this case what they must do is not cooperate with

the people or the group who they consider to be acting il-
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legally and co-operate only with the people or group who,
in fact,they take to be acting according to the legal

ideals and principles. In so doing they will be non-

co—-operating yith'the politicgl party or the legislators

in charge and co-operating with some other people. That
is, from the point of oiew of the iliegally acting legis-
lators or governments , they will be non-co-operating, but
the same actions will constitute oo—operation‘from the
point of vfew of ?he legally acting people. In this non -
co-operation ,the people who dissent will still be acting ‘
according to all the legal principles and ideas;: Non-co-
operation is thus the only amendment method which the
teleological principle of law grovides, :Ihefher-the amend-
ment be large or small. Non-cooperation, it must be“em—
phasized, is not acting violently against the people who
ife acting illegally, this the law can never allow.They are
oﬁiy-co-operating with a different set of.people who are
acting legally. The test. of whether ocne iswgcﬁing legal -
ly or not is cloarly grovided by the propositions of pure
practical reason, as spelt out in the course of this work.All
legislation, by whatever method it has come into being,
must not contradict the basic legal propositions of prac-
tical reason if it is to be law., Its legality does not de-
pend only upon Qhether or not the appropriate people have

legislated it. -This issue will be discussed in depth in the
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:') following section.
. Co-operation and non-cooperation are,

thus.nof opposite ways.of acting.& Bo#h involve co-opera-

tibe ways of ;cting;_what the 'non' signifies is that the

class bf people with yhom Bne_was éo-ope;ating earlier is

now different. -

L// Only when people have non-cooperated

to bring about an amendment can it be said that they have

) acted legally. All othér modes of social or anti-social ae-

.‘iions to bring about a change are illegal actions. Non - .

'coopé{ation may take the form of a minor local work strike or
a- major civil-movement, all of them are governed by the
same principles of legality. They are all rational, co-
operative ‘and non-viblent. Non-cooperation, as M.K. Gandhi
rightly called.it; is Satyagraha, Satya means truth and

- r :
-sgraha is benevolent persuasion. Saty2graha is thus

benévblent persuaéion based oﬁ?tpue principles i.e., on
truth. The true principles, or the truth in this case, are
_the synthetic a priori propositions of pure practical }ea-
son. Satyagraha is ,thus , the only method which the human
reason warrants to beﬁ. legai method. The efficacy and the
practicality of Satyagraha has already been teéted in large
scale ‘social changes. This has been done by various men, |
including Mahatma Gandhi himself, but small scale Sétzagraha

-

. 'is. ubiquitous, we often act _in this manner in our daily life,
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. Although Satyagraha is well understood
from the point of view of activism, its theorétical basis has
been unclear.i have attempted to show its ;ppropriate phiid-
Sobhiéal basis by explicating the true propdsitioné of human
reason to which Satya refé}s and the meéning of.co-operative'
activit&,to which '&eraha refers.

The practice of attempting.to amend the

. .
behaviour of the legislators has been.confusedly termed civil-

disobedience by the legél positivists.This term_is a misnomer
because it rests on false assumptions about law.It assumes
that people are obeying the law,when as we have seen,the *ruth
is that péople are autonomously following the law insofar as

it accords with the demands of reason.The term civil-disobe-

dience, thus,has 1ts basis in the imperialistic ideology where
the people are commanded to obey the law.

- “hat we need, therefore,is a2 neutral te:mrf
to refer to civil action,for it may either be legal or illegal.
The term 'action for civil-zmendment' seems %o me o be more
appropriate,.The lezality of the action for civil amendment can

-

be Jjudged independently of the positively legislated zules.
This compietes the esééﬁtial characteri-

zation of the notion of a normal legal course.I turn new to

the discussion'bf two important conclusions which emerge

directly from the notlion of the normal legal course.The first

concerns the grounds for fundamental human fights and the

second the plurality of methods which accord with tﬁe teleology

of law.



V. ' GROUNDS FOR FUNDAMENTAL® HUMAN RIGHTS

-

Looking at the United Nations Universal
Declaration of Human Rights one may wonder why it is only so
‘long and not any longer! Why does the list include the
right to many things such as the right to self-determina-
tion;dyﬂ.rkﬂﬂs,etc,- and not to many other things. How
many rights must it necessarily include and why must it
include only those particular rights? Legal codes of na-
t;ons,too,haye a list of rights,such as to free speech,
worship, locomotion, education and so on, but why must
it include only these and not others? In other words, is
there an organizing priqciple behind all these various
rights whi%g are enumerated in various codes,or is the
list arbitrary?

It is not clear if the authors of
tﬁp Deélaration or the Crarter or other sﬁﬁﬂmlileéal,codes
had any sSpecific subjective principle in mind while
eeumerating‘these rights, at least the documents do not
specify any such principles.

What we evidently need is a principle
on the basis of-which all those rights mentioned in the
Declaration and other documents, and many more which may

be discovered in the future to be necessary , can be rgtion-
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ally generated. That is we need an objective generative
pfinciple for rights.. ]

" The transcendental prinéiple - that
every human being has a'guty to create and sustain a legai
system by acting in accordanqe with the principles of the
Community of Ends and by actualizing the ideals of the
normatively best possible world, together with the tele-
ological principle that all actions so done must be reci-
l‘procally both ends and means, provides pre%isely such a
génerative principleAfor rights. The principle may be
formulated thus:

Every human being has all and only those
rights which are necessary to make 1t
possible for him to fulfil his duty of
creating and sustaining the normatively

best possible world and acting in accordance
with the principles of the Community of Ends.

The above is a basic normatively
synthetic apriori proposition of law. It tells us that
évery ﬁuman being has a right to-all that is instrumen-
tal in letting him(or her)fulfil his dufy; but this formula
by itself does not,a priori,tell us what these rignts
actually are. This discovery is a matter of f@rther con-—-
ceptual analysis, together with the émptrical observation
of the human and social conditions. We find,fér example ,
tﬁat haying‘knowledge is instrumental in being able to
fulfil one's duty, so is being able %o work, exp;ess one-
self freely, protect ﬁﬁe's body, belong t? a legal juris—

~
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diction, and so on. Hence,a person has a fundamental
%igﬁt to'all these. Although the list is always open
for adaptation to the context, there are evidently some
necessities which are common to all the_p§ntexts fof.bef
ing able to fulfil one's duty, such as being able to live,
to express oneself, to be able to know all the possibi-
1ities; to work, etc. Such necessities- require the
pight to everything that is instrumental'in the actuali- -
zation of these necessities,such asthe ri‘grt to education, the
right to sufficient economic means ( whick may be trans-
lated as-the'_right to property or right to a minimum.
wage, depending on-the social context) and other instru-
ﬁéptal necessities. such. as the right to'mediéal services
and the right to legal aid. The. required rights cannot
be(and need not be)decided all atonce.,becaﬁse in different
social and historical conditions we may discover different
sorts of requirements_which are instrumental in being
able to fulfil one's duty, but on the basis of the génera—
tive principle it wil} always be possible to iné&ude
specific rights which need to be emphasized in that social
and ﬁistorical situation. Howeber, it must be remembered
that although the list is open. on the bas;s of the genera-
tive principie, i@ is rot arbitrary or a matter of fiat
or decree, the direction and the scope are very strictly .

limited and defined. It is an aspect of what law itself

™
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is - an open cybennétical Juristic normative system. Thé
inclusion of rights has a defined feleologigal limit and
direction.

The ground for Fundamental Human
Rights,thus, is Fundamental Human Duties which are in-
volved in the teleology of law. It is only by under-
standing the teleology that we can make the notion of
necessary rights intelligible. The rights are necessary
to the human and leg;l téleology. They.are necessary be-—
cause they are instrumental in being able to fulfil or
actualize the 1egal teleology.m

What is important to notlce here is
that all rights are derived on the grounds of_the trans-
cendéntal duty and the teleoclogy of law, hence the no-
tion of duty is conceptually prior to the notion of right.
The duty is unconditional, the existence oflthe right is
congitional upon the fulfilment of the duty.

The last point needs'to be explicat-

~ed. We may,of course,say that,theoretiéally,people have

some specific rights, but the empirical effectiveness

conditional upon the prior empirical effgptiveness‘and

actualization of what thé duty asserts. Only yhen the

duty to create and sustain a legal system has been ful-

filed by a community or a perscen c¢an there be 1a po §sz-_

-~
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~

bility for the actualization of what the various rights as-
sert. A person, for example; who has "never expressed him-
self freely, and has, thus, not doqg his duty in creating
and sustéining the legal system, has only a theoretical
right'to freedom of speech, it has never been actualized.
For him to defend his rightlto freedom of speech,or fop
others to defend it, can only become an acfual issue if
the person has spoken freely in the first place. Similarly
a person who has committed crimeg and is in jail, can only
claim in vaih_that he has a right to education .For such a
right to be actual, and not just possible, a person would
first have‘to do_-his duty towards .the best-wbrld, that
is,he woufa actually have to educate himself and thus make
himself more rational, whérein his right to education, would
have been actualized. A
Similarly a community which has nof
done its duty to create andrsustain the legal system can-
not expect the actualization of various legal rights. A
society which is rendered chaotic‘by internal civil disi
order and strife, or which is in a habit of living by the com-
mand of a dictator rather %han 5& reaéon,.can hardly ex-
péct what the various legél rights assert to be tfue for
the society. The possibility of the actualization of Qhat
the va&ious legal rights assert presupposes the actualiza-

tion of the fundamental legal duties by the community.
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that we have fo argue and contest

‘for, therefore,is firstly,the fulfilment of Fundamental Human

Duties defined by the principles of the Community of Ends

and secondly,for the actualization of the ideals of the norﬁﬁ
. atively best possible world. The minimal content‘of these
duties can be eipressed by the proposition that what is first
”of'all required is the fu;filment'of the duty to create and

sustain a legal system if we wantthe Jundamental ﬂuman*

Rishts to really actualize themselves in any society.

. ‘-Ehﬁs. although the-United Nations‘
Crganization may use dll itsmeans to propogate the noxion of
Sundamental Human Rights, and ﬁay try 1ts best %o.persuade
everyone that basic human rights must be respected,.all such
.efforts would remain empiricall ineffective,esﬁécially'whefe‘
its effects are most required.%fzk‘it must first of all fél;
everyone about is Fundamental Human Duties.It.must see to it
_that the legal system is first of all understood and establi~
shed everywhere, so that the actualization of the human rights
becomes possible.That is, the United Nations must aid and
direct every community in fulfiling its basic duty -- the duty
to create and sustain a legal system.It is only a lege}
system that can provide the condétions in which the propositions

of human rights can become true propositions.

o The question about the existence of

law will be dealt with in detail in the next section.T will

conclude this section by drawing the final conclusion.



VI, THE PLURALITY OF LEGAL METHODS

Since al1 that we know a priori about
legal teleology is that the means,as well as the ends,adopted
must meet the juristic conditions, the empirical question
; about what actual methods will be adopted in different social
. situations for different social purposes,which are within the
bounds of the juristic conditions,camnot be decfde&.beforeQ
hand. Thaé-is. the teleological principle allows for a legal
‘pluralism in methods. It c¢annot be said, therefore,that only
~adjudication, for example, isChe legal procedure.lfediation,
conciliztion and election,for instance, are equaliy legitimate
legéi methods.fhe& afe ,evidently, distinct methods necessary
for solving very“different‘types of problems and needs.Cther
problem and need solving procedures may very well be invented
or discovered in the future, and those‘which are necessary now,
may not be so important at another historical stage with
different social problems and issues.

| Since which particular method is taken
as most important depends upon thé social needs and problems,
we cannot ,therefore, assert that a particular gociety is or
'was lerally primitive or advanced merely by considering theilr
legal methods.To appraise a society all other legal principles
would have to be considered and one would have to find out
to what degree the various basic legal propositions are.
aétuall& effective in the society. Thus ,the mere fact that

a2 soclety solved all its problems through mediation and did
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- not practice adjudication,does-not make -it primitive; nor =y
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does the fact that another sociefiiiiéctiqes adjudication
make it 1égally advanced. |
As'we can see now,Ffuller's insistence

: fhat a legal theory musf account for legal pluralismlz(which-
was noted in Part-II of this work) is not without substancé.
The analysis of this section has not only described what is
legal pluralism but also attempted to show its basic philo-
sophical foundations. Zegal pluralism in method ,which are
within the bounds of the juristic requirements ,is not only
possible but also necessary gi&én the diversity of our social
problems and needs. -4

I proceed now to examine the fourth

and the final requirements of law, namely, the 1égislative

requirements. TS

i



SECTION-IV

THE LEGISLATIVE REQUIREMENTS OF LAW



I.. THE LEGISLATIVE REQUIREMENTS OF LAW

The legislative requirements of law
are those practical necessities on fulfilment of which a
possible system becomes actually efficacious.

To start with there are two such basic
practical requirements, PFirst that a number of rules be
presentea which can be possible candidates for becoming
laws; and secondly, that such rules be applied to the com-
munity as laws.

The first requirement can be further
simplified as consisting of two elements:

i) there be a body of mén who present or create the
rules;
ii) such rules satisfy the rgquirements under which
the rales become laws., -

Similarly, the second requirement can

be further simplified as consisting 5% two elements:
i) the rules be classified so that they. can be applied;
(this requires a division of laws).
ii) there be a certain Specific body of men whose
statements are to be taken to be the final verdict

on how the rules are to actually apply in parti-

cular situations;(this evidently requires that
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- . h s . /
there must be-judges whose rol®t is well determlneqr%t" ‘

Y

-

| "As db;%erns‘the first requirement -
what kind of men create a bod& of.rulégtz:iqst books on law
rightly point to customs,common practices and to the poiitical
represéntatives as the'sources' of such rules.The further
requirement concerning the conditions that must be satisfied
so that the created rules can become laws,is not just a matter
of identifying t?e sources.lt requires spelling out and just-
ifying the criteria on the basis of which the ideé%ified rules
.can be taken to be laws.The issues concerning such critefié
shall form the first part of the discuss;Ons to follow.

The second legislative requirement
mentioned above,demands individuation of laws.Llaw is usually
divided into Public and Private law.Each division has further
- sub-divisions.What justifies suc¢h divisions ? An inquiry into
the basic reasons for such divisions will form the second
part of the discussions 1in, this section.t _-

The iecond legislative reguirement also
makes 1t necessary that Jjudsges apply the laws to thersociety.
A discussion aﬁgut tﬁé.role of the judges will form the third

and the final part of this section.



I1, 1). THE EXISTENCE OF RULEs;
| Let us consider thé first quesfion :
what kind of men can create the rules which can becdme laws 7
) - It Beems to be now generally agreed
that only the will of some-spégific people, the legislators,
can be instrumental in creating rules which can become laws.
The- common law tradition,however,recognized common practices

.\
"and customs as sources which can present rules.These rules

~
were willed by some arbitrary (unknown) iﬁdividuals'.in recog-
nizing the primacy of specific legislators,has the Common
law tradition moved away from its basic understanding ? Even
in the Civil law tradition the body of law came mostly from
the prevalling practices.In recognizing the political legis-
lators as the only people whose will is involved in creating
law,has the tradition moved away from the basic belief that
the will of the people has to be involved iri the creation of
laws 2 This is not so,Tor from the side of thé political
theory,we must repembér,the political legislators are supposed
to be the representatives of the people.Insofar as they are
assumed to be‘representing the will of the people,the will of
each person is still instrumentaloin creating~the rules,albeit
only indirectly now.

Thus,from the point of view.of law,
the answer to the first question -whether rules willed by
any person canAbe a candid;te for law - the answer is YES-
Although law always demands that the will of all be involved

N\
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in cammunal legislatidmysucira, demand -can, evidently,remain-
un%atisfied.if the political.legislators are not true reﬁre-
sehtatives of the people’'s will.One must organize the society
in such a way that the will of all is trulyrfepresented by
tﬁe will of some.But hoﬁ this is to be done is a political
question.The legal theory cannot provide an answer to this.
It need not be assumed a-priori

that any one political theory orisystem provides the right
or the best answer to the legal demand that the will of all
be instrumental in the legislation of external morality.The
best arrangeﬁent by which the will of the people will be.
expressed by a chosen group of people would vary from soclety
to socigty.lt would depend upon various cultural,historical,
economic . and other factors.The inguiry into this issue,as
mentiqned,is a concern of political theory ahd hence need not
concern’us here,its reiationship to the legal theory,however,is
- Important to note.?l | _

. One may rightly ask how do we know
whether the method of choosing the political representatives
creates a legitimate body of men who can lr:islate the rules ?
The idea of law,as shown,is independent of and prior to that
\of a political system:Basic legal principles,on the basis of
which further laws can be created by the political system,are
prior to the creation of any political party.If the methods

followed to create a body of men who will be the legislators

do not violate the basic synthetic a priori legal propositions,



414.
,then they would be legally legltlmate methods.dlectlon is
one such procedure which works in accordance with the basic
propositions of law. The basic principles of election are
grounded in the teleological principle of law:namely.that'.

to achieve good ends only good means are legitimate.This ,

as we have seen, 1s a pringiple’ of Satyagraha .

- - . PFrom_the fact tha% we have a legiti-
mate body of men who present us with rules,can 1t be 1nferred
that whatever they present can become law ? The legal positi-
vists have assumed-this to.be ©0,but such an assumption cannot
be made.For to accept this 1is to assume that the leglslaolve
conditions are the same as the metanhysrcal condltlons for the
existence lof laws. ths as we have seen,is not so.The exact

conditions for the effectiveness of laws must now be specified.

II. 2). . THE EXISTENCE OF LAWS

A rule may come to exist as a law if
the agents act in accordance with it. But under what condi-
tions can they so act ? (One must not speak of cce&ing the
rules because that suggests that the agents are.not autonomeus
. and the rules are commands)t'The people can act in accordance.
with the rules if they are reaéoﬁabie.The rules will be reaso-
nable only if they do not contradict any synthetic a priori
legal propositions of pure practical reason. namely, the
mentioned transcendental,metaphysical and teleclogical

principles of law.
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.. If we call the legislation of rules
by a legitimate body_of men the validity condition , then
the point-of the above argument 1s that the existence condi-
tion of rules as law; are not the same as the validity
condition . The e*istenge condition and the validity con-
dition are met in two totally different wa&s. The validity
condition for a rule is grounded in human will befing instrumen-
tal in a regitimate way, that is, there must be é legitimate

will for a legitimate rule (valid rule). But the existence

conditicn is _grounded in the;way human reason applies to
the normatively possible world. For a valid rulé to come
into existence as law, it must not only meet the conditions
of human will but also the vonditions of human reason.l‘

' A particular rule would have to thus
meet the foliowing requirements before it can come into
existence as law:

i) It must be a valid rule. (A valid rule is any
' rule willed by the people or its leéallylchoosen
representatives).

ii) The ruléé must not contradict any principle which
will prevent it from becoming actual. (That is,
i1t must satisfy the transcendental, metaphysical
and the teleological requirements).

iii) There musﬁ be acts done in accordance with the

rules.
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If condition ii) and 1ii) are missing
; :

then the rules would be only valid rules not laws. If even

condition i) is missing theﬁAtheJrules.can at best be fiats,

| -
-

decrees or commands, they would nqt even be valid-rules.
Cond££;on iii) partly presupposes conditiop i), that is,far
the peogle to . act in accordance with the rules there must
already be a body of rules created by the people. It is
only partly presupposed because er_peoﬁle to act in accor-
‘dance with the rhles it is not necessary that they be in-
directly leg£s1ated through the political representatives .,
So leng-as the people have willed the rules .which have been
accepted, there would be rules in accordance.with which people
can act. Given this; if only conditions i) and iii) are
bresent what we get is customs or common practices, not yet
laws. ‘ | . .

However, since condition iii) partly
) présupposes condition i), if we have only conditions ii) and
iii) we once again have iaﬁs and not just rules. That is,
if all the customs and common practices of a soclety are
suchvthat they are in accordance with the existence conditions
of law (condition ii) and if people are acting in.accordance
with if ,then the laws exist. - What th;s means is that it is
. not necessary'to have indireét representation of the will

through political legislators to have laws , they could be

created and sustained totally through customs and common
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practices.- But, eﬁidently, this is an ideé}ized situatiﬁn,
it is brecisély beééuse customﬁ and commonhpractices con-
flict- that we need,€he political'répresentatives. What
condition ii) and iii) together tell us is that tﬁe need
for politicél'representatives is an accidental feature,it
is not essential feature for the validity of rules, other
ways could be fohnd to get the will of the people instru-
mentally involve in c¢reating a body of rules. -

L
We must thus distinguish between what

is politically necessary, namely, the indirect representa-
tion of the people% will through some chosen men, and what
is legally necessary, namely, the cre?tion'of the rules by

the people so that the rules can exist as Taws.

The failure to distinguish betwéen the

"political and the legal requirements is the central shortcoming

of legal positivism. It mistakes the requirements for -

valid rules, the expression of which is a political problem -

- and reduires'a political theory to justify indirect legifimate

"validity conditions with the existence conditions of lawé. “

expression of the people's will, with the requirements of the

existence of laws. In short legal positivism confuses the '

One clear example of such a confusion, to
start with, can be seen in Kelsen. Kelsen distinguishes the
validity'of a norm from its effectiveness. A law exists for

him, he says, only if it is effective. But then what does
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effectiveness mean ? It means,he tells us,that the laws
should in fact be acted upon by most or some people.lf it
is so acted upon then the law exists.But then,we must ask,
what does.validify mean ? Kelsen tells us,it means that the
laws exist.Since,for Kelsen,validity means that law exists
and effectiveness also means that law exists,at times he 1is
led to argue that law exists when it is valid and also,at
other times,to argue that law does not exist even'if it is
valid,because it is not effective.The following quoiations,
all of which belong to the same section, reveals this confu-
sion.

"By the word 'validity' we designate the specific exist-

ence of a2 norm.”" ... "The existence of a positive nomm,

that is to say its 'validity' - is not the same as the

existence of the act of will,whose objective meaning

tfe norm is." ... "Since the validity of a norm is an

ought and not an is,it is necessary to distinguish the

validity of a norm from its effectiveness."” ... "A mini-

mum of effectiveness i a condition of validity."...

"A legal norm becomes valig before it becomes effective,

that 1s,before it is applied and obeyed."... "Effective-

ness is a condition of validity in the sense that effect-

iveness has to joln the positing of a legal norm if the

norm is not to loosé its validity." >

it is evident that Kelsen's assertions
do not at all mgke it cleér which way the relationships hold
and what these relationships are.He is led into such dbvious
contradictions because,after positing three distinct notions
that of -existnece,validity and effectiveness,he,like other
positivists, confuses these notions.
. In Hart's. analysis, this confusion appears

in a different way. Hart asks i1 what does it mean for a rule
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“to exist ? He answers this interms of "acceptance".Acceptance
does not mean mére moral approval or a feeling of being bound.
It must also be the case that the rules are complied with and
a deviation from the rule is a fault.open to «iticism.As noted
before,to have such a critical attitude ,is to have,what Hart
calls, an ;nternal point of view.3 According to Hart,thus,za law
is said to exist if it is accepted with an internal point of

view. He tells us 1

Thf:rcarcthu'cfomtwominimnmcondiﬁomnccmryand
.sufficient for the existence of a legal system. On the one hand
those rules of behaviour which are valid according to the
system’s ultimate criteria of validity must be generally obeyed,
and, on the other hand, its rules of recognition specifying the
criteria of lcgal.validity and its rules of change and adjudication
must be effectively accepted as common ‘public standards of
official behaviour by its officials. 4
In defining the existence of the legal sys-
tem in terms of acceptance of valid rules,Hart is not provi-
ding us with any independent criteria for the existence of law.
The notion of acceptance that he mentions applies to normative
systems in general.Zven the rules of grammar of a languagé
are accepted with an internal point of view. The'important
gquestion - the answer to which will distinguish the existence
of laws from other rules - is not raised by Hart.This is the
quqstion : can the members of a gfoup accept any rule or are X
there conditions which make it impossible to act in accordance
with the rules without violating some basic principles of law ?
As argued,not every rule can be accepted and made to exist as
iaw.Besides the material and formal conditions,there are legal

conditions which need o be satisfied.
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‘ ' .Although.like Kelseh.Hart evidently reali-
zes that there are three distinct notions - validity, exist-
ence and effectiveness - he conflates these distinct notions
by equating both validity and effectiveness (acceptance) with
existence: . That is,Hart asserts that.if a rule Es valiad
then it exists, he also asserts that if a rule is accepted
then it exists .As a consequence of this eqﬁation,after
inquiring into the conditions of validity (and equating these
conditions with the existence of laws) Hart does not inguire
into the.conditions for the acceptance of laws (since he
assumés these have already been defined by the conditions of
validity). .
Our concern,however,is not limited ito Hart's
and Kelsen's confusions between validity and existence.lt‘app-
lies to legal positivisma in genc;:;ral. Positivists'. commonly
{and righély),claim that 'the validity of law is one thing
and its existence another', but as it turns out,no positivist
actually follows the consequences of this proclamation.
Having made the claim he also goes on tﬁ maintain that every
valid law exists, that is, the validity of law is one thing
(and since very vallid rule exists as law according te the

positivists) its existence is the same thing.A theory consis-

tent with the belief that the validity of law is different
from its existence ,would show the difference by providing

distinect criteria for these notions.



In conclusion, then, since a rule must
not only satisfy the validity conditions of our will but alsc
_the existence conditions of our reason so that we may be zble
to accept it and act in accordance with it,it follows that
only that is law,or c;n be law,which ought to be law,not any
arbitrary rule can be willed and accegted in practice to exist
. as law. | —

If law is only what it ought to be,how
deo we characterize the different institutions which presently
take themselves to be legal systems ? The appropriate charact-
erization would be that each of these systems are legal'systems
to different degrees.What presently goes under<the name of a
legal system is actually a very complex institution consisting
of some laws,some valid rules,séme éonventions,some common
practices and even some illegal political practices.The diff-
_ erence between the various systems,which are presently called
-Iegal systems , 1s in the composition of these elements.In an

ideal legal system all valid rules and norms will be laws.

It must bé emphasized here that in arguing that there is a)
difference of degree in the legality of the present instituti~
ons,l do not mean to say that the contents and the limits

of a 1legal system can be stretched in any way.The contents
and the limits are set by the basic principles of law and any
system that violates these principles ceases to be a legal
system.The differences 'in the present institutions arise due

to the non-legal elements,such as rules,conventions,etc.
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III. GROUNDS FOR THE INDIVIDUATION OF LAWS.

 Law can be divided %nto claéses
in a number of ways. Within a legal system the division
of law has at least two practical objectives: firstly,the
creation of a conceptual scheme that'w;11 enable the rules to
be so  interrelated and so effedtively and succintly stated
that they may be more easily understood, applied and develop-
ed; secondly, the creation of an order that will enable the |,
lawyers and judges to find and cite the laws with greater
ease. The question about how to classify the laws cannot
be appropriately answered without uﬁderstanding why the laws
are to be classified in a particular way. This latter
.question belongs to the philosophy of law and.it is this
question that I attempt to énswer in this discussion.

‘ | Traditionally,legal rules have been
classified in certain ways: from the point of view of their
purpese , according to their logical form , aécording to
.the}r source of origination and even from the point of view
of legal education, 6 However, the Roman distinction

between jJjus privatum and jus publicum has been accepted as

the most fundamental distinction in the cdrpus juris. Public

law is taken to comprise the rules which specially relate
to the structure, power, right.and activities of the State.

Private law includes all those rules which specially concern

the subjects of a State in their relationship to each other,

together with the rules which are common to the State and
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its subjects. Besides the Public and Private law, the third

maln division has traditionally been the Law of Procedures.
Private law is usually divi&ed into the Law of Property,
- the Law of Obligations and the Law of Status or Persons.
Under Public }aw comes the Constitutional law, the Ad-
minstrative law and the Criminal law. Writers have differgd
on the details of the actual classifications .Sometimes
there hgve also been major differences,for example, Salmond
placed Criminal law in the divisiég of‘Private.lawf’wherEas
"Paton and other recent writers place it under Public Law.8
What are the basic grounds for such
divisions of laws. If both the Constitutional law and the
Criminal law are to be placed in the division of Public Law,
is there any essential difference between them in terms of
classification or individuation of laws? That is, aithough
both a Constitutional law and a Criminal law are to be 1nd1-
v1duated as belonging to the Publlc law, on what grounds
are they to be distinguished within the Public law. The
same guestion would apply to other branches,of’law. For ‘\\_,
example, if both the Law of Obligations and the Law of Persons

\T

are to be placed under Private law, on-what grounds are
their differences to be Jjustified ? -

A c1a881f1cat10n of laws in terms of
the relatlonshlps that obtain between the individual and
the State,or between the individuals themselves, no
doubt provides us with a necessary criterion to individu-

ate the laws, but such a criterion is not sufficient. We
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saw ,for exaﬁple.that on the basis of this criterion alone,
we cannot distinguish between the Constitutional law and the
Criminal-law.It is neéessary,therefore,to look deeper into -

the basic grounds for the divisions of laws. ) -

It has been noted that a2ll legal proposi-

tions are descriptive, they are not ought statements or comm-

 ands. Since the legal propositions are descripti#e,it %s .
necessary to ask what are they describing ? what they‘aréﬁﬁ
evidently describing are the states of affairs of the norm-
atively possible world.It is only when/we realize that the
essential characterstics of such a world must naturally be
reflected in the legal discourse,can we begin to understand
the principles behind the division of the discourse.

Since law strives for the normatively hest

possible world, the corpus juris must first of all describe

the states of affairs in the normatively best possible world,
‘and secondly,the states of afffirs that do not belong %o the
bést world.This provides the first major grounds for the
divisions of laws. |

The states of affairs in the best possible
world are described in the Constitutional law .The descrip-
tion depend§ upon the knowledge'that the constitution makers
have about such states of af%airs.Some of this knowledge may

be expressed in terms of the freedoms y duties , rights,

liberties and the equality and independnce that the
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< .people have.Propositions,such as that we have freedom of

speech,political and economic freedoms, or that we have funda-
mehtal rights.etc. are either parfially true or not at all
true in the present state of the normatively possible’ worild.
In mény-wayé we are ﬁbt really free or independent or equal.
But these mentlonéa propositions,and other 51m11ar propositions
of the constltutlon,are not describing the present normatlve
world.They are Qefcrlblng the best normative world in which
all these propositions are indeed true.Since we have not
created tﬁ; best world as yeb,these propositions presently
appear to us as 1deals but ln the best world they will be
ordinary true prop031tlons.deihave to strive to make these

=

propositions true (which would‘amount to the same thing as
creating the best normatively possible world).The concéption
of Utopla or the ideal state is already contained in the
notion of a legal system,it is not an external or additional
notion that human beings sometimes mention.It is only when
we understand the constitution in this way,can claims, such
as that of Eugene V.Rostow -- that the present legal codes
describe the ideals to be achieved -- be made intelligible.9
If a metaphor is permitted, the legal constitution Sets the
rstage on'which moral deeds can be enacted to create the norm-
atiyély best possible world. ‘

The present constitutions do not des-
cribe the best world exactly,but in terms of the synthetic a

priori legal pr0po§itions,some can be taken to be describing
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it better than the others.Those which violate the basic legal
propositions,evidently,do not describe the-bést world.However
since the necessary legal propositions teli us oniy the a prio-
ri conditions for the best world, the actual details are left
openh%o disco&éry as we progress.Each constitution must,hence,
keep improving‘so that it gets nearer to the description of
“the best worlq.Such improvements normally occur in the course
of the various amendments of the constitution.

The second aspect of the flrst major
division of the legal edicts,as noted,describes what are not
the states of_af;alrs of th; best possible world.This descrip-
tion is,in fact, what Criminal law is all about.Criminal law
describes those conditions and actions on the occurence of
which a person is taken to have. steered himself off the normal
course which leads to the best possible world.That is,it tells
us what sorts of actions do not belong within the boundér&fs
of the legal course .The Criminal law,thus,consists of a des-
¢cription of the elements of the worst possible world, specify-
ing in detail the persons,arﬁifacts and feats belonging to it.
Its Second correlated fﬁnction is to describe what must be done
when people have deviated from the legal course so as to get
them back on this course,and thus,to once again make possible
the conditions for the normatively best possible world.Peopie's
deviation from the wrong path may be corrected th#ough reform,

réhabilitation,appropriate education,etc.As society progresses

towards the best world and as Criminal law develops ,the legal
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teleology will necessitate discovery of measures which wiil
bring people efficiently back to the normal legal course‘,
rather than of measures which will give them physical or
mental pai;h. Attempting to rehabilitate or reform a criminal
1s nothing other than to attempt to make him act in aécordance
with the basic principles of law,such as treating each other
as ends and never solely as means,etc.In the normatively best;
possible worléd since everyone would already be acting in
accordance with the basic lega% propositions such reformative
conditions would not be required.The Criminal law would then
becomé a chapter in past history. -

Although the Criminal law will not
be required in the normatively best world,Constitutional law.
and other Eranches of law would not only be required,but,as
ncted, they would be ordihary frue features of daily life.
They would.provide conditions in which the individual's and
%He community's moral goals can be freely éd;ualized.

The development of 1a§,thus,does not
consist in the withering away:of law.It coﬂsists of a complex
solidification of one aspect and the withering away of another
aspect.The, ideals discovered through the Constitutional law
become more and more actual,and thé events and the entities
described in the Criminal law become more and more unlikely
to occur .The transformation of Criminal law, thus,occurs in a
direction which eliminates its own necessity to exist.

Between the Constitutional law and the

Criminal law,is the Civil law.If describes the different
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types of actions that may be enacted in the present world,on
the stage set bylthe Constitutional law.Civil law regulates
the actions in the present world in such a way that none of
the rules'violate conditions of the ideal world.The legisla-
tors,generally, attempt to do this (i.e, when they are legis-
lating laws and ndt dictating 5y fiat) .For example,the six
elements of contract law - Offer,Acceptance.Considerﬁtion ’
Competent parties,Genuine consent.Legél purpose, - are notions
all based on principles which take human equality,freedom,
dignity and independence into account.That is, they are ulti-
mately based on principles of the Gbmmunity of Ends,some of
which are expressed in the present Constitutions.

Added to the three divisions 1s another
division in law,but this division is of a different nature.

It arises not from the substantive priqciples of law,but from
the manner in which all substantive principles are to be app-
lied.The basis of all procedures in law,as we have seen,is
“in the teleological principlesof law.

The laws of procedure are common to all,the‘
three divisions of law mentioned before.Each division is concef—
ned with different issues.yenee.each division applies the laws
of procedure in a different way.In Cénstitutional‘law.the laws
of procedure take the form of eiection laws and amendment laws.
In Criminal law the laws of procedure appear as the laws gover-
ning trials and other criminal procedures; and in Civil iaw

as the laws governing civil procedures. e
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Hence,essentially,we have a tripartite
division of substantive laws and one separate division-of
laws of procedures which applies to all.

One must not expéct to find such clear
boundaries in the way the present gé;ggs Jjuris are divided.
This is partly becau;; the codification of such texts is
' ronceptually muddled,and partly beeause the makers of these
codes tend to follow the historical conventions in construct-
ing the codes rather than the conceptual ones.However,in
whatever manner the present codes aré constructed, the divi-
sions mentioned here'are all present in tﬁese codes in one
way or another. |

Thus,as we see, the grounds for ‘_the
-in&ividuation of laws cannot be understood if we consider
onlj the‘formal.renationships between the State and the
individuals.We have&‘;o know why such relationships obtain,

i
i.e, we have to know\@hat ends are intended to be achieved

in relating the pe0plég or the people and the State. An

.apﬁropn;até answer to sufh questiohs.must.l think, eventually

base itself on the type of considerations . presented here..
I proceed now to a discussion of the

next and the last important legislative requirement.



IV.  THE JUDGE'S.DUTY.

Once we know what the idea of
law is and what the leéal enterprise is all about.‘dur
understanding of the role that the judge is to play .in
such an enterprise ,follows naturally from such a knowledge.

Being égcitizén,a-judg is first
of all bound by the same duty as.rall other citizens » -
namely, the duty to actualize the nbrmatively best possible
world, but I mention the judge's duty here beause there is
.something unique about his situation.

h - There are various offices and
stations that have been created within the social structure.
The duties and the rights attached to each of these stations
and offices are specific and special.For example, it is the
educationist's moral duty to edﬁeate as well as he can, the
doc%or's moral duty to cure the people as well as he can,the
business man's moral duty to do honest busineés, and so on.
Each profession and station has i;b own special duties and
rights besides the general morél duties that always oblige
all persons commonly.Thus, besides the general ethics, we
have medical ethies, legal ethics, business ethics, and S0
on; there are also ethics involved in other professions
although one may not spell them out clearly;, for examples

there is the army ethics,the basic principle of which is

that one must be patriotic and must fight when ordered to
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" the same as the duty—that binds every ords
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~

‘Eo so.It would be incon31stent to be in the army and to reruse

to fight on the grounds that one 13 a pacifist.One can,of cour-

. se, be a pacifist and belleve in nonsviolence.but not while

belng in the army,beeause the duty in the a:my requires actions

to the contrary . ;' *;
Society creates the office of the judge
and chooses people for this office for a specific purpose.

This office, therefore,is bound by its own specific duties and

 rights.The judge's duty is unique in the whole social struc-

ture ,in virtue of the fact that his office is the only office
in society where the duty attached to the office is exactly

citizen.That

-

is,the judge's professional duty and his perso duty as a

cltlzen are one and'khe same.The duties attached to every

:other office or profession are different from those that arise
- from being a citizen.The judge is,thus,doubly bound by the duty

4o create the best possible world.He has his own duty and also-

the dutf given to him by the society.

In Indian terms .the.above fact can be

expressed by the proposition that the judge is the only person

whose SZmanya -Dharma (common Dharma) is the same as his

g

Varna-Ashrama-Dharma (the Dharma of the profession or the

statidn).lo
8

-~ Having this unique two-fold duty, the
judge is .hence,alsd entitled to a two - fold correlated
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‘right s the right to the protection of the expression of his
ideas as an,ordinary_citizen and the right to the protection of
the expredsion of his ideas through-his office.That is, his
office must be %otally protected.from-any external force that
may 1imit the actualization of his duties; his office must.
have total freedom of gﬁeech.

“ | The speciél right that belongs
tp‘thé judge's office evidently presupposes that the judge is,
in fact,doiﬁg his duty.How do we know whether he is doing his
duty or not ? This becomes easy to énswer because of the
unigue nature of‘pis office. Since the judge is doubly bound
by the . . same duty by wkich all citizens are, and since all
ordinary persons are bound by the &uty towards the best poss-
ible world (the ﬁrinciples of which are specified in the
Community of Ends)the judge is acting according to his duty
if he is acting in accordance with thé,principles'of the
Community of Ends,that is, acting according to the basic
legél propositions. . >

If the judge2s duties are defined by
the ﬁfinciples of the Community of Ends and. the criteria of
the nbrmatively best possible'world:'which also defines the
~ duties of the ordinary citizens, it follows that by whate;er
political or administrative means the judge is appointed to
his office, his duty and his role remain the same as that of
the ordinary citizen, that is, to écfléccor&ing to the basic -

legal principles and actualize the,nofmatively best possible

.
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world.It does not,under any circumstance, become;a duty to.
further the ends of the ppiitical party that has‘appointed
him ,or #o further the interest of the adm%pistrative bureau--
cracy that has elevated him to that position.

The judge not only judges pefsons.;; also )
judges ruieé.He does this when he reviews the rules legisla-
ted by the legitimate authorities.In reviewing such rules,his
duty does nét become any différent;it still remains one that |
binds all ordinary citizens.Hence,it is his duty to let only
those legislated rules pass as laws which are-in accordance
‘with the basic legal ﬁropositions.i.e, rules which will inc-
rease the freedom,equality and independence of 211 and which
will maximize the possibility for harmony,diversity,crea-
tivity and coﬁhpossiblé normative systems in which all are
treated as equ énd never solely as means.

_ If a met;;hor may be permitted again, the
judge's role can be characterized in a simple way.The judge,
in his office,acts as a filter between the politiéal system
and the legal system.He lets only those rules filter into the
legal system which are laws,whether the rules come from the
legislators, customs or common pfacfiées.To use a better meta-
phor,the judge,like the proverbial swan of the Gulmarg lake
in Kashmir,when given milk mixed with water drinks the milk
and ‘leaves the water.The jﬁdge,like the swan,separates and

gbsorbs the-laws from amongst the rules coming from

-y >
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various sources ,he then discards the illegitimate rules -
and gives back the laws to the people. He is able to do so
by the di;criminatory power he has gained througﬁ the
knoyledge of the idea of law and the meaning of:ihe legal
enterprise. A judge who is not able to so discriﬁin;te.
evidently does not have the knowledge about laﬁ.ﬂhe'is then
acting in accordance with the dictates of the politicians
or some other people. How well a judge is able to discri-
minate between a mere rule and a law @epends upon how well
and how deeply he understands the idea of law. The frontier

of the knowledge about law is just as open as the frontier

of any other branch of khowlpdge.

-



Review and Conclusions - IV. . QF
TYPES OF LEGAL.IEEORIES.

The-essential characterization of
© the idea of law ndw been completed. These éoncluding
femarks are about the type of legél theory that has been
presented in this work and not directly about the idea of
law. The aim of these remarks is to place the legal theory
in relief pg contrasting its basic features with other tyfes
;of legal théories so that the status of the theory may be-

come clearly defined.

In his Prolegomena to any Future

’ .
Metaphysics Kant raises and answers the question® ; "how is

_pure mdthematics possible 2?2 " , "how is natural science poss-'
ible ? ", and "how is metaphysics'as a scignce.possiblé ?".l
He does n;t raise the guestion*—*how is ethics possible ?*' or
' hé;'is legal sciénce possible ?'Nonetheless,he went on to
write the Grundlezung and the Metaphysik der Sjttem, in which
he derived the possibility of morality, like that of mathema-
tics and natural sciences, from reas;n itself. Notwithstanding
the discrepancy between the questions and answers,and assuming
that Kant's theory is reasonable and plausible insofar as

‘it derives the possibility of morality from reason, some
.significant consequeﬁces follow for the legal science.Accor-

4 o

ding %o Kant, metaphysics as a science is possible if the

possibility of synthetic apriori proposition is demonstrated.
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Further,mathematics and the natural sciences are possible

because they are based on their own synthetic a priori propo-
sltlons In general.any science is possible if its baslc syn-
thetic a priori propositions can be shown to descrlbe states
-of affairs independently of other synthetic a priori proposi-
tions which mayi{lie at the foundations of other sciences.It
.'follous.thereISré,that the legal science is possibie as a
pure and independent science only‘if its basic principles can
be shown to be synthetic a priori and independent of all other
foundational propositions.Otherwise,legal science can at best
be?é part of politicgl’science,theology,sociology or some
other social science.

I have "shown in this work that law has
its own synthetic a priori piogositions and also that these
propositions are independent of other foundational principles.
I have, therefore,shown fhe possibility §f a pure legal science,
which is neither a part of political science. or of theology
or of sociology, or of:any other branch of knowledge,for that
matter.The corollary of this conclusion is that only a science
based on the basic legal-propositions.outlined in .this work,
can claim to be a legal science,otherwise it will reduce it-
self to something“else.,gg -

Since ali basic legal propositions are
provided by reason and are also justified within the bounds of

reason , the second j;?y significant conclusion is that

4
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epistgmological rationalism , which does not neglect empiz-
ical considerations and which does not appeal to any egtfa—
}egal authority, is not only tenable but also the only
viable theory of law. g
| Since law 1s external morality, the
classification that Ként makes of moral theories also appl--
ies to legal theories. 2 All legal theories may be classified
into heteronomous legal theories and autonomous legai theories.
Hﬁferonomous theories  base the grounds of legal obligation
o;‘factors other than the indi&idual's capacity to determine
his éctions. Autonomous legal theories, on the contrary,
justify the basis of legal obligation on the individual’s
capacity to determine his acitons. .

S Heteronomous legal theories,since they

‘base the grounds for iegal obligation on factors other than
the individual's will to determine his actions,reduce the
obligation into a fear of coercion by others or by some
factor in nature.Such reductive theories éan be distinguished
in terms of the distinctions that have been explored through
the work, namely

a) conceptual schemes based on principles of fdrce; and

b) conceptual schemes based on principles of nature.

Into the first type of‘conceptual scheme,

as we have seen,.fail the theories of Hart,Kelsen and other

legal positivists. Since their theories bdase the grounds of

L@
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legal obligation on factors other thén the individual's

own will, they reduce the obligation to'external compulsion.
.Eegal obligation,in such theories,means nothing other than
political compulsion,since the external compulsion that they
legitimize is the one that is done by the political system.
-Hence ,although such heteronomous theories talk about legal
obligation,they fail to characterize this notion.They are,
in the final analjgis,talking‘only about political coercion
and not legal obligation.

A theorf-that mistakes political
coercion for legal obligation may elther permit one person
to coerce others,or it may permit some to coerce others,or
it may permit all to coerce each other. The first. type of
theory comes from Austin,who allows the one sovereign to
coerce ; the second type from Hart,who allows some officials
to coerce everyonejand the third type from Narx, who allows
all to coerce all,in the dictatorship of the proleteriat.

There can also be heteronomous legal
theories which attempt to base the grounds for legal
obligation in some sort of utility. Although there have been
various heteronomous utilitarian moral theories y & serious
~and consistent attempt to come up with a heteronomous utili-
tarian legal theory does not.seem to have been madg. D. H.

Hodgson, for example, explores the consequences of utilitari-

anism for a legal theory. He argues against-the act-utilita-



g

433.
rian- ethics and shows;that rule-utilitarianism is also
unsatisfactory for thé purpdses of a legal theory.3 However,
he nonetheless maintains that a different type of utilitari-
ahism is tenable. Even if one grants his thesis, the analysis
does not dring out what kind of utilitarianism, if any, can
justify the grounds for the obligation to follow the law.

To say that one must follow the law,or that one has the obli;
éation to follow the law merely because it ig use?ul.is to
assert something which can be seen to be -empirically
false. Many times ,following what. such a theory takes to be
law can be of seriocus disutility(as canbe the case in follo—
wing the commands of the dictator, or even iﬁ ordinary. cases
sucﬁ:as paying the fines or accepting punishment ) In any
éase.even if one convincingly argued that following the léw
is useful, it would only prove that if is prudential to act
according to the law, it would not show why we have an obli-
gation or a duty to follow the law. -8

As I havé attempted to show,all hetero-
nomous theories,whether they be basea on coercion or utility,
are erroneous because they reduce the legal assertions to
commands or rules of pruﬁence.The notion of legal obligation
then turns into either the notlon of fear or of self-interest.

Heteronomous legal theories which attempt

to base the grounds for legal obligation on some factor in

nature.i}ﬁ,the factually possible world, also fail to define
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the sense of legal obligation.For,as we have seen,we do-n@;ﬁi'
~have the choice of either following or not following the i;ws
of nature. The Stoics,for example,have attempted to base obli-
gation on some factors in nature,but since legal obligation
cannot be based on any such factar,such attempts can only
lead to arbitrary rules. )

A second type of heteronomous theories
which attempt. to ground the bhasis -of legal obligation in
nature “are those which eventually ground it in the will of
God.Legal obligationtih such a case.reallX.becomes the obli-
gation to follow what God wants us to do,not what the indivi-
dual's ;ill determines for itself.Such a theory obliterates
the groﬁnds‘for the distinction between religious obligation
and legal obligation,and,in fact,it reduces the latter to the
former.We EEZ? already noted thg difficulties with such reduc-
tive theories,namely, that the notion of God is understood
differentiy by various religions.God's command can be a good
reason for action but not a legal reason for action.

The basis for legal obligation can, thus,
neither be grounded in the will of the sovereign nor'the will
of God.It can only be grounded in what the individual himgelf
wills in accordance with his reason. Such an Obligation.g;n
only be explained by an autonomous legal theory.

Autonomous legal theories are based on .a .

concep%ual scheme applicable to the created social order .

1y
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However,such autonomous theories cannot take arbltrary forms
which conflict with the possibility of reasonlng Autonomous
legal theories are usually of two types:
i) a conceptual scheme based on ihdividual or comﬁunal
mystical experiences;
ii) a conceptual scheme based on rational principles appli-
cable to the created sociél order.
\ - Mystical autonomous legal theories appeal to
the individual's or the community's eﬁperiences in ofder to ‘
justify legal obligation.Mystical autonomous theories seem to
show up only infrequently in the Western tradition.For example,
Milner.S.Ball has recently attempted to justify the legal
obligation in terms of a €hristian notion of "the Be{_z;inning".1"\\‘>
Such theories are untenable because théy appeal to experiences
available only to some individuals.The,é legal system.ﬁeing a-
mode of cooperative reasoning, requires that it be .based on
experiences which are available to all,whether they be Christi-
ang or Buddhists.

In the Indian tradition mystical autonomous
legal theories hmve been more frequent.In Buddhism,for example,
the idea of Dharma is grounded in a cosmology which is ulti-
mately intelligible only through some mystical experiences.The
difficulty with such a theory is the same as the one with
Ball's theory.It grounds it self in experiences which are not
publicly avallable at all times.

The reason why mystical autonomous legal
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theories are more common in the Indian traﬁition and hetero-

L |

nomous coercive legal theories are more common in the Western

-

tradition is not too difficult to understaﬁd.In the Indian
tradition,as argued, the ideé of law is mostly confused with
some aspects . of rellglous systems which have various
mystical elements, and in the West, the ldea of law 1s mostly
confused with some aspects Of.po;ltlcal systems which have
various coercive elements.

Kant's legal theory has many of %the
aspects neceésa{y for an autonomous rationalistic legal theory,
but in the end it confuses the grouﬂds for legal obligation.
Kant, therefore,comes up with an aufonomous ethical theory but
a heteronomous legal theory;Such a position maﬁes Kant's philo-'
sophy incqnsistent.Since ethics and law are both grounded in
pure practical reason,they are both autonomous ﬁheories.all-
heteronomous legal theories are spuridus.

The theory that I have presented in
this work is a conceptual scheme based on the application of
human.reéson fB.the created social order.One could refer to

it as 1The Autonomous Theory of Law.

To live by the Rule of Law.@hus.is not
to live by the command of the sovereign or the decree of the
iegislators or the will of God, as theories about law have

hitherto asserted,it is to live by the rules of pure practical

reason which makes cooperatlve reasonlng possible.Only a

o

communlty which lives in accordance with these rules llves by

the Rule of Law.

P
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The expression "Rule of Law",as ﬁsed here,
has a different meaning from what tne positivists have usually
meant by it.Since legal positivism does not specify ;hé pasic
rules of law its.use of the expression.connotes nothing otner
than 'tne rule of the political authority', where the tera
‘rule' actually means 'to rule',i.e. 'to govern'.But tnis is
a-basic misunderstanding. The term 'rule' in the exbression
'Rule of Law' refers to the basic rules of pure practical
reasén,as specified, and does not mean 'to rule'.

The expression "Au%onomous theory of law”has
also been used to sometimes refer to the view that the judge
mnust have total autonomy in deciding casés.This is not}the
sense in which the expression is intended here.l have argued
that the‘judgelis bound by certain principles. By using it I
intend to convey'its-ofiginal etymological sense, that is , a
tneory that is 'autg' to the 'nomos'.In this sense the theory
is an internal and necessary requirement of the normatively-
possiole world.

It may be rigntly claimed that the traditional
natural law theories have also sought to explicate the neces-.
sary legal requirements for the normatively best possible
world.In wnat specific ways ,then, is the view presehted here
different ? The traditional natural law theories have not
been clear in distinguishing between the internal (transcenden-
tal) conditions for law froam the external (transcendent) aad
empirical conditions.” as a consequence although they have
sought to explain certain conditions for law tnese relate more

to the transcendent aspects of law than to its transcendental

-

ive
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aspects.That is,tne conditions specified relate more to the

-

L J

externﬁl constraints on law than to its internal constraints.
However,in this work my treatment of the traditional natural
law theories has been superficial.This has been so because
my aim here has been to.explicate the various internal
constraints in the existence md the wdrking of the law and
not so amuch to compare and contrast my views with” the
traditional natural law theories.Such a work would be impor-
- tant but a separate task, and although it would be of histo-
rical interest,in the context of tais work, it would have
required deviations whichn did not §eem to me to be necessary
for- the c¢entral aim of the work.Some essential aspécts which
further distinguisn the fneory‘presented here from the
traditional natural law tnebries, should,however,be-ﬁentioned ”
At each step in the work I have specified the
meaning of'nature’ or ‘natural' that is being rejected.These
~have been mainly to do with propositions which turn out to be
:synthetic & posteriori -- concerning the natural physical
world; or analytical a goéteriori - concerning customs or
conventions wnich may be asserted to be natural,or analytic
A priori propositions wnich too aay be claimed to be natural -
in some sense. But, of course, the traditional natural law
theorieg_gave not concerned tnemselves oniy with transcendent
conditions -- such as those arising out of %he nature of God,
or only with empirical conditions -- such aé‘livihg according
to nature.Ilnsofer as traditional natural law theories have |

specified the internal (transcendental) conditions for law
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the view presented here is-complementary to them. Thomism,
‘for examnple,specifies one very general interoal ooﬁdition,
nanely; do good and avoid evil.My attempt to deepen our
insights into the inte}nal conditions for law is continuous
with Thomism and complementary to it in this resPeco.But
Thomism goes on to seexk the transcendent conditions for law,
it is‘Pobsible that there are various transcenoent conditions
conStrainiog law externally.However,the view pfesented[hore
gets distinguished from Thomisa due to %he fact that unlike
Thomism the theory seeks to establish the conditions for

law on purely transcendental grounds provided intern&lly by
human reason.Ilt does not go beyond it. Such grounos can be
' Justified independently of all religious and customary

beliefs ‘or dogmas.It is important to note that although
‘there nay be transcedent .conditions regulatina law,these
can be possible condltlons for law only insofar as they do
not contradict the internal transcendental conditions , One
may ,of course,speculate freely about tne t;anscenden
‘constraints on law,but such speculations wooidabelong to
wriat Kant would call 'speculative reason'fSpeculative
reason,as Kant hasoargued, does not suffice to serve the .
pracoical purposes of the application of reason.

- Unlike Thomism, patural law theofies such as
that of Grigorio Del Vecch seeks to establish the condi-
tions. for law by looking inwards towards the ontological
stotus of man. Here the transcendent conditions relate'ﬁnly

to the nature of a person and not to any external factor

different from man.® Although this kind of moral idealism
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rightly elevates the moral and legal status of the self, in
the final analysis it leads to subiectivism. The subjeciivism
to wnich Del Vecchio's'tneo}y 1sads, h wo major short-
comings. Firstly,it fﬁils to provide a:qggggggganding about
how the self is related to the others in the\cgmmunity; d

" secondly, it fails -to/_;rovide -ebjective principles on the

Basis of wnich one can understand the activities of th 7
wr

coammunity as a whole, His moral idealism,thus,}is not

.. 7/
it is incomplete in a major way. Although it cl y grasps

the coamon factors involved in being individual
loo®es sight of the common factors in the individual snd the
comnunal becoming which is manifested in cooperative human
reasoning and other activities.

| Moral idealism which emphasizes the status of
the individual self but negelects the role of reason, is more
common in tne Indign ethical.theories than one usually finds
in the Western theories. Such Indian theories would face the
same practical dfffficulties as one confronts in Del Vecchio's
views.

One may compare F.S. C Northrop's legal theory
to that of Del Vecchio's. Korthrop,who is attracted to the
objectivity of mathematical principles, leads us in the
opposite direction7 He , like many other deontic logicians
who- seem to be similarly fascinated by &he mathematiéai
objectivity, seeks objective principles in the social sciences
like those of the mathematical sciences.Such Cartesianism
looses sight of the ontology that is involved in the soc1al

sciences.lt negelects the 3001al status of the person and
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thus, deprives itself of any understanding of the teleology
involved in the metaphysics of the self or of the cbmmunity.

x

An appropriate legal.theory'must overcome

. tHe shortcomings in both directions. It must retain and

explicate the ontology of the self and of the community

objective principles commonly employed by'human reason.The
theory presehted in this work attempts to achieve such a
syntnesis; and insofar as it succeeds, it'is distinct from
both the natural law tneories ofAthe type presented by Del
Vecchio as well as of the type presented by Northrop. |

| Some major aspects of tnis work have been
dpveloéed with reference to'Kaht's views, hence; in the
concluding remarké,it would oe important to distinguish
my views from some recent neo~Kantian theories.

Kelsern reacted againgE Sociology of law and

Socioclogical Jurisprudence and attempted to present a theory
based on Kantian epistemology. However, as I have tried to
show ,although he distinguiéhed the normative sciences from
the natural sciences in a Kantian manner, his theory cannot
be\called Kantian because his view of.the transcendental
and the & priori aspects of epistemology is very different
from that of Kant's. Moreover, he accepted ethical relativism
wnich too contradicts Kant's etnics. Therefore, the usual
claim that Kelsen's episteamology is neo-Kantian ,is without
grounds. To establisp the view that there is an internal
morality necessary {2 law one has to show why ethical relati-

vism is mistéken. I have not discussed Kelsen's account of
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| etnica.l;rela.tiv.isg, but 1 have in fact attempted to couni':eract.
what seems to me to be the most serious arguments léadkgg to
ethical relativism, “hamely Quine's and other's cri;icisms
of the synthetic & priori propositions.lBasic moral and legal
propositions wnicn are not relative but which are true for
all moral ‘and legal systems, are, as '‘we have noted, a type. of
synthetic & priori propositions.

A more 'iaportant type of neo-Kéntian attempt
is to.be found in the works of Gustave Radbruch.‘ﬁédbrpch |
has drawn connections between the autonomous spirit and the.

jural reality by ‘viewing law as a value related phenomena of

8

culture. Radbruch's distinction vetween value and reality is

similar to Kelsen's dlstlnctigP between imputation and causa-
lity , qnd poth these distf;;tfﬁ%s parallel Kant's distinction
between freedom and causality. Howeve;, althoﬁgh Radbruch,like
Kelsen, pegins by making Kanti&n‘distict}ons,he too ultimately '///)
accepts etnical relativism thuérmoving awa} from the core of
Kant = eplstenolosy of absolute synthetic a priori principles.
it is douotful if Radoru h's or Kelsen's
etnical relativism is consistent with their views about demo-
cracy or. cultural 1ibe§alism. Both democracy and liberalism
would ,I think, in the end require the assertion of éertain
aosolute values,especially tnose concerning.rights and duties.
A discussion of these issues is évidently a natter for another
occasion.Here it should suffice to mention that although I have
not discussed ethical relativism within Radoruch's works, 1 have

directly dealt with the problems raised by ethical relativism,

skepticism and agnosticism. The legal theory presented here is

hence,distinguishable from the related neo-Kantian views.



NOTES TO THE INTRODUCTION
Q\s P

1. See 1 Raz,Joseph,, Congept of a Legal System. Oxford:
Clarendon Press.1970. See also his Authority of ng;

Oxford: Clarendon Press.1979. . - .

- 2. Finnis,John., Natural Law and Natural -Rights. Oxford:

Clarendon Press. 1980.

3. Sees Stokes,Eric., The English ‘Utilitarians and India.
Londoni@xford University Press.l959.

4, See Sir.J.Pitzjames Stephen's letters of 1 st March,1883
and of 4 th January,1878 to The Times. See also 1

"J.Fitzjames étephen", in Hunter,Sir William Wilson.,

" Life of Mayo.LondoniSmith,Elder & Co.1875. Vol.ii.p.169.

5. See: Hart,H.L.A., * Positivism and the separation of

Law and Morals.” 71 Harvard Law Reveiw.593.606-615.1958.

6. KantJImmanuel..4hber den Gemeinspruch 1 Das mag in
Theorie richtig sein,taﬁgt aber nich fur die Praxis.”
i‘ranslated by E.B.Ashton , aé. On_the 0ld sawiThat M
be Right in Theory but it won't work in Practice.

Philadelphia:University of Pennsylvania Press. 1974.

7. For some ihteresting‘aiscussions of the notion of autho-
‘rity see: Harris,R.Baine.,(Edited) AuthoritysA Philo

sophical Analysis. AlabamaiUniversity of Alabama Press.

1976. See also: Adelmann,Frederick J, S.J., {Edited)

Authorlty. The HagueiMartinus Nijhoff. 1974.

&
~449- -



R

NOTES TO PART - 1

1. Aristotle., Analytica posteriora , in W.D.Ross, ed.

Works,trans: G.R.G.Mure. Oxford: Clarendon Press.l1927-52.
vol - I.
Yol I

2. Descartes,Rene., Meditation on First Philosophy, and

Discoqsge on Methods , in The Philosophical gforks of

Descartes,trans:E.S.Haldane_and G.R.T.Ross. Cambridge:
Cambridge University Press. 1931.
3.For a detailed analytical account of the natural sciences

see: Nagel,Ernest.,The Structure of Science, New York:

Harcourt,Brace & World,Inc., 1961.
L, For a detailed anélysis of formalism and non-formalism

see: Horovitz,Joseph., lLaw and Logic: A Critical account of

Legal Arguments, New York: Springer Verlag.l972.

5. Toulmin,Stephen Edei§ton., The Use of Arguments,

Cambridge:Cambridge Univeﬁsity Press.1964, See also his

The Philosophy of Science:EAn Introduction. London:

Hutchinson University Librafy.196?.

6. Perelman,Chaim.,Justice,:Law_and Argument, (Synthesis

Library,v.142) Dordrecht,Holland:D.Reidel Pub. Co. 1980.

7. For some discussion on axiomatic systems see; Tarski,

Alfred.,Introduction to Logic and the Methodology of the

Deductive Sciences.trans; rev: Olaf Helmer, New York: Oxford

University Press.1966.See also his : Logig¢,Semantics and
Metamathematics. (Papers from 1923 to 1938)trans:H.H.Woodger.

- -450-



- . ‘ | 451.
Oxford: Clarendon Press.1956.To compare Tarski's account

with a recent one,see : Haack,Susan., Philosophy of Logics.

Cambridge.(Eng). :+ Cambridge University Press.1978.
8. Dworkin,R.,"No Right Answer”,in Hacker and Raz (Zds) :Law

Morality and Society:Zssays in Honour of Z.L.A.Hart.

Oxford: Clarendon Press. 1977. See also his,"Can Rights be
Controversial”,in Taking Rights Sériously,Cambridge.Mass.:
Harvard University Press.l977.

9. Zee,for example,Tammelo,X., Cutlines of Modern Legal Logic.

Wiesbaden:Franz Steiner Verlag.CM3H.1969.p.90. 2az,J.,Autho-

ritv of Law. ».61. Smith,J.C.,Lezal Obligations.Toronto:

Toronto Press.1976.p 209;Raz,J.,Concept of a Legal System.

Oxford:Clarendon Press. 1970. p.170.

-

10.See: Austin,J.L.,How to do Things with “Words.(Eds)J.0,

Urmson and Marina Sbisa. Cambridge University Press.1957.

See also, Searle,J.R.,3peech Acts.London:Cambridge University

Press.1969.In the Indian tradition the lMimansika philosophers,’
who have been concerné/ﬁw1th the interpretation of Vedic

injunctions and of the Dharmasastras,have,since long,recog-

hized the significance of performative utterances.The litera-

ture is exten51ve.

-

11. Taken from : lartin's Annual Criminal Code.l979. Agnicourt:

Canada Law Books Limited. 1979.

12, Taken from : lModel Penal Code.(Proposed Official Draft)

Philadelphia,Pa.: The American Law Institute. 1962.

13. See,for example,Tammelo,Ilmar.,lutlines of Modern Legal

Logic.; Smith,J.C.,Legal Ohligations.




452.

14, Fuller,Llon,L.,The Morality of Law. New Haven,London:
Yale University Press<1964. p.39.

>

15.K1lug,Ulrich., Juristische Logik. 2nd.edn. Berlin-Gottingen,
Heidelbeng.1958. |

-16.Wright, Ceorg Eenrik von.,An Essay in Deontic LoFic and
N f

- ‘ )
the Ceneral Theory of Action. Amesterdam:lNorth-Helland,Pub.

Co. 1968 .lorm and Action:A Logical Inquiry.New York:ilumanity

Press.1963."Deontic Logic",Mind.60.(1951),1-15."4 New System

of Deontic Logic." Danish Year 3ook of Philosgphx.lQéh.l?B-

182, Ross,Alf.,Directives and Norms.London : Routledge & X.

Paul.1968.pp.78-105. Anderson,Alan Ross.,The Formal Analysis

of Normative Systems.(Technical Report:No.2,Contract lo: SAR/

Nonr-609,16).0ffice of the Naval Research CGroup Psychology

Branch.liew Haven.1956. Reprn.as : Logic of Decisions and
dctidns. N.Rescher,ed. Piitsburgh:University of Pittsburgh.

1967.

17.See, fo* example,Anderson,Ross.,"A Reduction of Deontic
Logic to Alethic Modal Logic." 1ind.67.(1958).pp.1005103.
18.Xanger, Stig., "New Foundations for Ethical Theory in Risto

dilpinen ed.Deontic LogiciIntroduction and Systematic

Readings. Dordrecht Holland: D.Reidel: 1971.

19. Porn,Ingmar.,The Logic of Power.Oxford : Bacil-3lackwell.

1967. Tammelo,I.,Modern Legal Logic.1969.




1.

NOTES TO PART - II

Alchouron,Carlos.E. and'Bulygin,Eugenio., Normative

Systems. New York: Springer Verlag. 1971.

2,

3.

b,

Carnap,Budolf,, The Logical Syntax of Language, trans:

Amethe Smeaton. London: Routledge and K.Paul. 1967.

The original sensqﬂof the term feat is similar to the
non-scholastic use of the latin ‘'factum!, which is the
subjunctive use of the noun singular of 'factus' or the
past participle of 'facere' i.e, DO.The word feat in
the sense used here is derived from the original- 0ld

French 'fait', 'fet' or later ,'facit'. See Oxford Engli%h

Dictionary. Vol: IV. p. 118, I am using the word in sense
l. only. Oxford English Dictionary. Oxford:Clarendon
Press. 1961.

The word fact is used here in the sense in whic¢h the

' Romanic equivalent df'Ptactum', as used in scholastic-

latin, has been traditionally used., As disiinguished from
the non-scholastic use, ‘factum! in scholastic latin is
restricted to refer to occurences whose existence is ind-
ependent of the activities of human beings.See Oxford
English Dictionary Vol. IV. p.12. I am using the term fact

in sense %,5,6,and 7 only,and not in sense 1,2,3. The sense

-453-



s

454.

1,2,3, of 'factum', i.e, the sense in which ffact' means

a deed accomplished, still finds place in moderm legal

discourse as 'legal facts'. If a consistency in language

’\
is to be maintained, 'legal facts' should actually be
called 'legal feats', since the term fact is not used in

the old sense any more.

5. ‘Fuller,Lon.L., The Morality of Law. p.39.
6. Ibid. DP.39.
7. Ibid. p.39.

8. The notion that law is a hierarchy of norms permeates

Kelsen's legal thory, but see in specific: Pure Theory
of Law. PpP..193 - 278. ’

9. Pashukanis,Evgeny,B., Law and Marx;sm,trans: Bafbara

Einhorn. London: Inks and Links.1978. pp.85-108.

10. Hart,H.L.A., The Concept of Law. Oxford: Clarendon Press.
1961. pp .77 - 96.

11. Ibid. p. 113, 151.

12. Sartorius,Bolf.,“Hart's Concept of Law . 52 Archiv Fur

Rechts Und Sozialphilosophie. 161 (1966).

13. Fuller,Lon.L.; The Morglity of Law. p.129, See also his

"Positivism and Fidelity to Lew’ 71 Harv.L.Rev. 630, 661 -
669. (1958).




455.

14%. Fuller,Lon:L., The Morality of Law. p.129.

15. Ball,Milner.S., The Promise of American Law.Athens:
University of Gorgia Press. 1981.

16.  Summers, Robert. 8.,“Professor Fuller on Hart and - —

Morality? 18 J. Legal Education. }{(1966).

17. For some discussions and explications in English see:'

Danielou,Alain., The R&gas of North India. London:
Barrie & Rockcliff. 1968. " _

Cooper,Robin., “Abstract Structure of the Indian Raga
System.’ Ethnomusicology Vol: XXI .No:~l. Jan.1997.

Powers,S.Harold.," Language Models and Musical Analysis.”
Ethnomusicology. Vol: XXIV. No:l. Jan.1980.

18.See for example, Tammelo,I., Modern'Legal Logic. p.90,

19. Any talk about a counter-example,of.course-presgpposes'
that a legitimate or a valld sentence is one that is in
actual use , not the one that a generative grammar may
provide. One who takes his generative grammar to be truly
applying to the language would have to argue that the
conditions for legitimacy or validity for a true sentence
in the language is provided by his grammar,that the use

. may soemtimes err. .A counter example would then not be a
:counﬁer example but a grammatically false sentence.A Chom-
kyian theory would argue that 1ts érammar.proﬁides valid

or legitimate sentences for a language. See : Chomsky,Noam.,

-



- . 456.

The Syntactie Structures. The Hague.-: Mouton.1965.
20. YWaismann,Friedrich.,"Verifiability",in Antony Flew ed.

Logic and Language. Carden City, New Yorki:Doubleday,l1965.

21. International Covenant on Civil and Political Righté.

.General Assembly Resolution 2200 A (XXI).Article.5.

22. Xelsen,Hans., Pure Theoxry of Law. p.352.
23. Ibid.pp.353-355.
2L, Ibid.p.350.

25.Al1len,C.X., Zaw _in the Making. Oxford:Clarendon Press.

1964. 7th.edn. pp. 482-530.
26.Ibid. p.491,
27.Ibid. p.526. |
- 28, Curtis,C.P.,"A Zetter Theory of Legal Interpretation.”
3, Vand. L. Rev.\hﬂz._(l950).‘

Gottlieb,Ciden., The Logic of Choice. London: Ceorge Allen

-

" and Unwin. 1968.
The view that I have precented here bears upon the follow-

ing discussions also: Holmes, 0.%., Collected Legal Papers.

llew York : Peter Smith. 1952. p. 203-4.
8 Zramkfurter,J.,"Some Reflections or the Reading of Statu-
tes." 47. Col.lL.Rev. 527.(1947).

Sutherland,Zdwin H., Statutes and Statutory Constructions.

John Lewis ed. 2nd.edn. Chicago : Callaghan. 1904.



- . . " . 457.

-

Llewellyn, Karl N., The Common Law Tradition. Boston

Little Brown. 1960 DPp.24-26 , 226.

29 . Gottlieb, Gidon., The Logic of Choice. p.91.

30. fgurfEE,C;P.,"A_Betﬁer Theory of Legal Inter retation.”
__Pp.407 , k24,

- -

31. Hart,H.L.A.,"Theory and Definition in Jurfsprudqpce.;
29, Proceedings of the Aristoteleian Society. SupplgVol,
© 1955.pp: 258 - 64,

32. Kelsen,Hans., Pure Theory of Law. PP.195 - 196.

33. Ibid. p.196.

34..PAnini ., Astd3dhydyi, ed. and trans by BShtlingk, Otto
von, Leipzig, 1887. Reprn. Hildesheim : Georg 0lms.1964.

—Trns. L.Benou. I-III. Paris. 1948-54,

See also: Scharfe,Hartmut., Panini's Metalanguage.

Philadelphia: American Philosophical Society. 1971.

Misra,Vidya Niwas., The Descriptive Techniques of Panini
The Hague: Mouton. 1966.

35. For a detailed explication of the notion of a cyberneti-
" cal system see, for example: |

George,Frank Homywill., The Foundations of Cybernetics. -

London: Gordon and Breach 1977.

Parsegian,V.L., This Cybernetic World.Garden City New York::*




3 458.
D?pbleday & Co.Inc.1972.

Asﬁby,w.Ross., An_Introduction to Cybernetics. Londons

Chapman & Hall. 1970.

L3

Notes to Review and Conclusions = II.
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of his Critique of Pure 2eason, for,besides the epistemolo—




b‘

B 461.
'gical aspects of the transcendental argumeﬁts (which alone
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27. Some times aﬁalyticaﬁbosteriori propositions are

presented as if they were necessary,like the synthetic

a priori propo;itions.in'such cases ;eople find theﬁsélves .
bound to a custom or a tragition and think that they ﬁave
to necessarily abide by it,that either-that is the only way
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' \/ NOTES TO PART-IV . It
Notes -to Section - II. )

lIi. Law amd Ethies.
1. Kant,I., Grundleging. pp.4s6-448.
2. Ibid- Pp-39?-398|

3. The term'ethics"has been generally used in three different
but related wéys, signifying (1) a general'pattern or way
of life, (2) a set™of fules of conduct, i.e..a 'morél code’, -
and (3)iﬁquiry about a way of life and of conduct, in this
sehse it is sometimes also aalled ‘metaethics'., I am usiﬁg
?he term through t&;s work only in the second sense. For

<P detailed discussion about the different approaches to

ethics in the three different senses, see: The Encyclopedia

of Philosophy, ed. Faul Edwardss; S:v. "Ethics,History of"

L by Raziel Abelson and Kal Nielsen. See also, S.v. *"Ethics,
Prob}ems of,"by Kal Nielsen . For a detailed discussion
of Kant's use of the term "ethics" ‘see : Gregor,Mary J.,

Laws of Freedom . Oxford: Basil Blackwell, 1963.pp.2-33.
-

- -
4, Xant,I., Metaphysik der Sitten, p.214.
g Kant,I., "Uber den Gemeinspruch : Das mag in Theorile-
Richtig Sein, taugt aber nicht fur die Praxis”, trans.

H.B.Nisbet in Kant's Political Writings, Cambridge: Camb-

ridge University Press.1970. This work is also translated

by E.B.Ashton , 2as , On the 0ld Saw:That-may be Right in

Theory but it won't work in Practice. Philadelphia:iUniver-

. . .- ~a '
_sity of Pemnsylvania Press.1974, (' I shall refer to the
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work generally as 'Theory and Practice' . Page references

shall as usual be to the Royal Prussian Academy Edition).

Vol. VIII., pp. 298-299.
6. Kant,I., Metaphysik der Sitten. p.230.
7. Ibid. p. 216; 222.

8. Ibid. p. 218.

9. Kant,I., Handschriften Nachlass. Royal Prussian Academy

Edition in Berlin. Vol. 23. p.377.

10. Kant,I., Metaphysik der Sitten. pp. 229-231.

¥

11. Ibid. pp. 218-221.

T

12. Xant,I., Theory and Practice. p.300.

I1I. Law and Coercion.

13, Devlin,Patrick., The Enforcement of Morals,London:i0Oxford

University Press. 1965.

14. Kant,I., Metaphysik der Sitten. p.230.

15. Ibid. p.231.
16. Ibid. p.232.
17. Ibid. p.231.

18. Ibid. p.232.
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IV. The Moral Propositions of Pure Practical Reason.

19. For a detailed analysis of Kant's moral theory see:
Paton,H.J., The Categorical Imperative , London :

Hutchinson . 1963.

-

20. Kant,I., Grundlegung. p.436-437.
21. Tbid. 436. ) J
22, Kant,I., Critique of Pure Reason. A64(89)-A181(B224)
23. Kant,I., Metaphysik der Sitten. p.230.
24, Xant,I.,
25. Kant,I., Grundlegung. p. 436-437.
- 26. Ibid. 437.
27. Ibid, 421.
28. Ibid. 421.
29. Ibid. 431.
30. Ibid. 429.
31. Ibid. 434.
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V. The Legal Propositions of Pure Practical Reason.

32. Ibid. 433.

33. Xant,I., Religion Within The Bounds of Reason Alone.

Pp. 85-89. \
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34. Kant,I., Theory and Practice. p.290.

35. Kant,I., Metaphysik der Sitten. p.314.

36. Rawls,John., A Theory og;gdsficet Cambridge,Mass: Harvard

University Press.l97l..

37, Marx,Karl., Das Kapital

VI.1l). Communal Legislation.

38. Rousseau,Jean Jacques., The Social Contract.ed.Lester G.Cro-

cker. New York: Pocket booké.196?.Seeﬂspeéially- Book -II:
III,VI; Book - IVs I,II;. |

VI.2).The Communal Genesis of Law.

“

39.Locke,John., Two Treatises of Government . ed. Peter

Laslett.Cambridge: Cambridge University Press. 1960.Besides

the mentioned passages see also : 124. ; 125.; 126.; 127.

40. Ibid. 89.
) .
41, Hobbes,Thomas., Leviathan. ed. Michael Oakeshot+t.London:

Macmillan.1962. pp. 229-236.

42, For some related discussions sees‘Murphy,G.Jeffrie..

KantiThe Philosophy of Right.London: Macmillan. 1970.

pp. 113-127. e
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43. Hobbes,Thomas., Leviathan. pp. 129-133,

44, Kant,Is, Theory and Practice. p. 306.

k5. Ibids p. 297..-

46. Pollock, Fredrick., Principles of Contract. 5 th.edn.
Toronto:.Carswell.1889. p.1. no

47, Sutton and Shannon on Contracts. 7th.edn. London:

S7>. Butterworth. 1970. p.3.

48, Winfield,Percy Henry., Erovinie of the Law of Tort.
Cambridge:Cambridge Univers}ty‘?ress.1931. p. 380

S . .
.49, This seems to be the commonly accepted legal view,despite
Maitland's épiﬁion to the contrary. For Maitland's view

see: Maitland,F.W.,The Constitutional History of England.

rebrp.Cambfidge :Cambridge University Press.197h.

50. "Restatement of Contracts"™ No. 1. of The American Law

Institute.

51. Chesire,Fifoot., The Law of Contract . 8th edn. London:

Butterworth. 1972. : ‘

52. Chitty on Contracts. 23rd.edn. Vol.I.: General Principles.
London: Sweet and Maxwell. 1968.
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S4. Hart,H.L.A., The Concept of Law. p.4l.
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VI. 3)&gooperation.

55. I have discussed the notion of cooperation in detail in

]

my M.A.Thesis (unpublished) entitled: Legical Conditions
I of §6cial Activity.One essay from this text,which has been

published, is of relevance here. Sees Singh,Chhatrapati.,

*Communication 3 The Autotelicity of the Basic Mode of

Social Activity". Indjan Philosophical Quarterly. Vol.V,
No.III. April,1978.

56. See: The Oxford English Dictionary..Oxfords Clarendon.

1961. Vol. V. p.639 for 'Just' and then, p. 594 for 'Join’.
A more detalled etymological study is to be found ini
Patridge,Eric;. Origing. New York: Macmilliar Co.l966.

See p. 325 No. 7 for-'Just’, but mainly p.321 for 'join'.

VII. 1). The Functional Definition of a Legal Entity.

57. See: Pramatha Nath Mullick v. Pradymna Kumar Mullick.
(1925) L.R.Ind. App.245. Discussed by P.W.Duff in 3.Camb.
L.J. (1927). 42,

58. See cases concerning roosters and caterpillars ini

keeton.Ggw., Phe Elementary Principles of Jurisprudence.-

2 nd. edn. Lonéonx Pitman.l1949,. p.149.
L » -
59.. Ihering,R., Geist des romischen Rechts. Leipzig, 1872.

i,202. Trns. 0.De Meulenaere , as 'L Esprit du Droit
Romain. Paris: Mareseg. 1880.

60. Kelsen,Hans., Pure Theory of Law. pp. 168-191.
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61 . Gierke,0tto von., Natural ng and Theo;x of §ocigtx

Reprn. Becon Hili, Boston: Becon Press. 1957.

1

62 .. Hart,H.L.A., "Derlnltlon and Theory in Jurlsprudence'

70._L.QiR. (1954). 37.

-

63 . Vaihinger,Hans.,_Der Philosophie'deS'Als Ob. Beflin,lQll.f

Trns. C.X.0gden, as The Philogophy of As If .2nd edn.
Reprn. New York : Barnes & Noble. 1966.

6% . Fuller,lon,L., Legg.l Flctlon . Sta.nford Califf i1 Stanford

-

.University Press. 1967, .

65.. What I have said herelabout the notion of a legal entity "
is a detailed discussion of some of the essential points
made earlier See: ‘ |
Singh, Chhatrapatl., "The Ontology of Law" in Languwage

t\,{

and Ontology. Vlenna.kustrla t Holder-Plcher-Tempsky.1982

VII. 2). The Concept of a Legal Person.

“66. Kant,I., Grundlegung . pp. 434-437.

67. Ibid. p.435.

_68. Paton,H.J., The Categorical Imperative 6th edn. London:

Hutchinson.l1963. pp. 168-169.

69+ Murphy,Jeffrie,G., Kants:The Philogsophy of Right. Londons

Macmillian. 1970. pp.80-86.,

-

70. Kant,I., Metaphysik der Sitten. p.213.
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72. Ibid. pp. 124-133.
73. Kant argues that evil caﬁnot be an essential attribute

of man since he jgﬁé;pable of morality.see his Religion

Witnin the Bounds of Reason Alone, pp.l5-79.However,he

does not seem to realize tne significance of this view

for his legal theorf as presented later.in his Metapnysix
C;’Eéi“satten. '
2= Lol

] .
74. For a discussivn of the concept of Xtaman, in Znglish,see:

Orgﬁn,Troy Wilson., The Self in Indian Philosopny. The
Hague:Mouton & Co. 1364. ' ‘
 The continuity of tne numan will with the divine
will is not accepted gy many schools of Indian philesophy.
w{? .

The Visist-Ada a-V'edanta. of Ra.:ha-.iuna ard cthers,.for exaaple ,

see a distinction between the will of Iswara and the Jiva.
The Nyaya school of Gautama,Udyotakara and others acceptia
similar view, On the other nand,the thesis about the.contin-
uity of tne wills is not foreign to Western philosophy.
Hegel,Schopenhauer and anany other tninkers share this view.
In fact,its clearest expression can be traced'oack ag far

- as to Origen,if not further. See:Origen.,On First Principles.

t'ans:C.W.Butterworth.Gloucester,Mass : Peter Smith.l973.
/B .11,Chp.1,5ec.I1l.pp.76 ff.

v

75.Kant, I.,Metaphysik der Sitten. pp.245-257.

T76. Forgé detailed discussion of Kant's idea of the self{see;

Baner jee,N.X., Kant's Philosopay of the Self. New Delhi

Agﬁold—ﬁeinemann.l974-
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III. Grounds for the norms.of Amendments.

l. '~ Kant,I., Critique of Judgement,trans. J.H. Bernard.

New York: Hafner Publishing Co. 1961.. p.. 10 (II)
é; Ibid. p.15 (Iv) )
3. Ibid. p.32 (IX).
h. Tbid. p. 243-248. (7%,75).
5, Ivid. 5.222. (66).
6. 1Ibid. p.286; (84).

7. See ,for example: McFarland J.D., 's Con t

Teleology. Edinburgh s University of Edinburgh Press 1970.

8. Kant,I., "Essay Towards a Universal History from a

Cosﬁopolitian Point of View.” trans. in Kant on History

by Lewis White Beck. Indianapolis : Bobbs-Merill. 1963.

9. Gale,George., "The Anthfopic Principle” Spientific American.
" Dec.1981. Vol.2h5. Noi6. pp.l45-171. I have discussed the

related issues earlier in Section-I.

10. For scme relevant discussions see: Dasgupta,S.N.,A History?

 of Indian Philosophy. Cambridge: Cambridge University Press.

1922, Vel.I. Ch.uf
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ll. Sees Gandhi,M.XK., The Story of my Experlments with
' Truth,trans. Mahadev Desai. Ahmedabad : Navaaivan Press.
1940, _
R Satxiggaha in South Africa,trans. Valji Govindji

Desai. Madrass S. Ganesan. 1938.

———— Non-vlolence 1n Egg and War.Ahmedabad: Navajivan
Press. 1942,

~--- Delhi Diary. Ahmedabad. Navéjivan Press.1948.
For a detailed discussion of the notion of Satyagraha ~

see: Bondurant,Joan Y., Conguest of Vioclence. Los Angeles:

Univgrsity of Caiifornia Press. 1971.

12. See: Fuller,Lon,L., "The Role of Contract in the QOrdering

Aerally” in Basic Contract Law.
Publishing Co. 1947. Also,reprinted in

eds - The Principles of $Social Order.
Durham,N.b. t Duke University Press. 1981.

process. of Society G
St.Paul,Minn.: Wes

Kenneth I,Winsto




N ™0 P =iV

NOTES TO_SECTION - IV.

1. I have discussed some basiq\gyestions related to this,
issue ins Singh,Chhatfgpati..,"The Idea of Political

Representation” De Philosophia. Septembei.l981.No,2.‘

2. Kelsen,Hans., Pure Theory of Law. p.l0. see also:

pp. 193-214.

3. Hart,H.L.A., The Concept of Law. p.86.

4. TIbid. p.1l3.
5. Ibid. p. 203. Cf. pp.187-207. -

6.Hall,J., "Some Basic Questions Regarding Legal
Classification for Professional and Scientific
Purposes.”" 5, Journal of Legal Education. -M
329;,(1953)-

7. See:r Williams,Glanville., edited. Salmond on Jurispru&ence..

London:Sweet-Maxwell;l95?. pp.532-3?.

8. See: Paton,G.W. and Derhém.David P., edited : Jurisprudence.

Oxford: Clarendon. 1972.pp. 354-356.

'. 9. Rostow,Eugene V., Tﬁe Ideal in Law.Chicago:The University of

Chicago‘Présé;”I9?8. |
10. See: Prasad,Rajendra.,The Theory of Purs3rtha:Revaluation
and Reconstruct;onf‘Journal of'Indian-Philosophy.9(l981)_-‘
pp.49-76. | o

-
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1 -

Notes to Review and Coﬁclusiong.- v, -

<

1. See: Kant.I., Prolegomena to any Future Metaphysics.

trns. Lewis White Beck. Indianapolis, New York t+ Bobbs-
Merrill Co. 1950. p.27.(p. 279-280 in the Royal Prussian

Academy edition.).

2. Kant,I., Grundlegung. pp. 440-445.

3. Hodgson,D.H., Conseduences of Utilitarianism. Okfordx

Clarendon Press. 1967.

-

4. Ball,Milner, S., The Promise of American Law.Athensa

University of Georgia'Press. 1981.

-~
o«

5. 1 au using the distinction petween 'transcendental' and

" 'transcendent' in the manner eaployed by XKant. For Kant's
view see: Kant,I.,Critique of Pure Reeson.i 12,296;B 25,351.

6._See : Del Vecchio,G., General Principles of Law. trans:
F.Forte. Boston:Boston UniverSity Press. 1958.

7. See: Northrop,F.S.C.,The Complexity of Legal and Ethical
Experiences. ' . -

8. See:Radbruch,G.,Rechtspnilosophie (1932),in 1V,

20th Century Legal Philosoghy Series, The Legal'Philosophy
of lask,Radbruch and Dabin. (K.Wilt, trans, 1950).
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APPENDIX 1 ABSTRACT OF THE THESIS
The work 'seeks to understand and explain the *

nature of'Iaw.Itrdoes so by attempting to comprehend the

‘nature of Pasic legal propositions.It is argued that the

answer to the question 'what is the basis of legal authority?'
cannot be provided unless the nature of basic legal proposi-
tions is first explicated.
Basic legal propositions are distinguished from

derivative ones and ﬁheir form and contents are presented.
It is shown thata basic legal proposition must be a type of
syntﬁétic a priori propositiorn,hence the basis of legal
autpority cannot be grounded in human will.Human wig%‘EBEj;\
be instrumental in establishing, the truths of human reason.

. The resulis of the analysis of basic legal proposi-
tions are applied‘mi the existing legal theories.It is argued
that a simple division of 211l legal theories into Natural law

and Positive law theo:ies is unwarranted, this .dichotomy does

" not nave sufficient explanatory power.The-work attempis to

provide a better conceptual scheme for the division of legal
theories.All legal theories can be conceptualized as belOng-—
ing to one of the following three conceptual models: those
based on principles applicable to a system by force,those
based on principles applicable to the natural physical order
and those based on the principles applicable to a created

social order.The nature of the basic propositions in each of

these models is shown to be different.Xor each model the
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theorist who occupies the ideologlcally central and most
sophisticated position is discussed 1n detail,é: the first
model belong ‘H.L.A.Hart and Karl Narx.To the second belong
Hans Kelsen and the Stolcs; and 1o the third,Lon.L.Fuller
and Immanuel Kant.The first model is réjected on the grounds
that its basic propositions do not gqualify to be legal propo-
sitions.The theories belonging to this model are,thus,unable
to .distinguish law from a system by fiat or force. The second
model is also rejected én similar grounds.In the third model
Fuller's theory is shown to be in the right direction but
very inadequate; Kant's theory is shown %o have the most
right elements for a legal theory but it is still unsatisfac-
tory. An appropriate legal theory,it is argued,can only Bel
presented by developing Kant's legal theory in ways which
include some basic moral and social concepts that-are to ?e
found in Indian philosophies.

On developing the appropriate legal thecry

the relationships between law and the police,on the one ‘hand,and

the legal system and the political system,on ithe other,are seen

to be different from how they have been hitherto characterized.

T“hese realtionships are discussed and specified.

In terms of exposition, the work proqeegs
from a notion of a system +to the notion of =z normati?€“~
system , and finally to the notion of a juristic normative
system.These three n@tion have to be distinguished to iden-

tifyhgnd'charaoterize the idea of law.





