
HISTORICAL DKVBLOFMBNT AM) PftKtfEHT LLGAL STATUS 
OF THE OFFICE OF liiiCRBTAUX OF YUJS HOARD OF BUUCATI'W 

III W JER3KY 

by Harry J, Donovan 

Thesis presented to the School of 
Psychology mid Education of the 
University of Ottawa as partial 
fialflllraent of the requirements 
for the degree of Doctor of 

Philosophy, 

Ottawa, Canada, 1956 



UMI Number: DC53375 

INFORMATION TO USERS 

The quality of this reproduction is dependent upon the quality of the copy 

submitted. Broken or indistinct print, colored or poor quality illustrations 

and photographs, print bleed-through, substandard margins, and improper 

alignment can adversely affect reproduction. 

In the unlikely event that the author did not send a complete manuscript 

and there are missing pages, these will be noted. Also, if unauthorized 

copyright material had to be removed, a note will indicate the deletion. 

UMI 
UMI Microform DC53375 

Copyright 2011 by ProQuest LLC 
All rights reserved. This microform edition is protected against 

unauthorized copying under Title 17, United States Code. 

ProQuest LLC 
789 East Eisenhower Parkway 

P.O. Box 1346 
Ann Arbor, Ml 48106-1346 



ACEOTLE11CWJT3 

Preparation of this thesis was under the guidance 

of the Bireotor of the School of Psychology and Education, 

Reverend Father Raymond, H, Shevenell, O.M.I. 

The writer is indebted to two of hie former 

colleagues, Dr. Thoraas A. Spits, Professor of Education 

and Director of Teacher Placement, City College of Kew 

fork, end Professor John T. Shaweross o£ the Newark College 

of Engineering for their valuable comments and keen criticism 

of the manuscript* 

Special courtesies extended to the wlter by the 

Librarians of the New Jersey Room, Mewark Public Library, 

and the Sew Jersey Historical Society were sincerely 

appreciated• 

Gratitude is here expressed to the aforementioned 

for their interest and cooperation. 



CURRICULUM ^TUDiatUJt 

The writer was born in Bridgeport* Connecticut, 

on February 24, 1917> fluid received a Bachelor of Science 

degree from the School of Education, University of Alabama, 

in 1941» and the degree of Master of Arts from Teachem 

College, Columbia University, in 1943* 



TABLE OF ftftTBtftS 

Chapter page 

iraODUCTM . . , v i 

I . - MRU BACKGROUND OF THE OFFICE . * « * • • * . 1 
1. town Meotlng School Matmftefsent 1 
2 . i'jaer^ence of the School Comioitt.ee 10 
3« Persist*! ve Appearance of the Clerk of 

the Committee 16 
I I . - LEGAL BASIS FOR CREATION AIID KXFAfKXOU OF TM 

OFFICE . . * . . . . # . , . . 21 
1. The Office Aeausae© Legal Statue 22 
2. Pertinent Deciaions Circuniioribing the 

Jurisdiction of the Office 31 
3. Qualifications Heoeaeary for Appointment 53 
4. Tenure El^hte In^oyed by the Offiea 69 

III.- LEGAL BASIS OF THE FUNCTIONS AS SECRETARY AW 
A3 L&1AL AOEftT OF THE BOARD &6 

1. Functions ae Secretary to the Board 93 
2. Responsibility aa Board's Legal 

Representative 110 

I?.- LfiCSAL BASIS FOR NJ$8P0N3IBILITIB3 RJ5UTIVR TO 
PREPARATION AMD PRSSBITATIQN OF REQUIRED 
RNFORTB Am NOTICES . . . . . . . • , . . * . 122 
1. Service ae Secretary to Board of School 

Estimate 123 
2* Certification of Boardfs Official Trami-

actions 132 
3 . X&suance of Notices 14® 

V.- LEGAL EASX0 -FOR NK3PCWOTIUTIES RELATIVE TO 
0©mAL BUSINESS TRAHSACTIOHS AND FISCAL 
ACCOUNTING • • « » • • , * . « • . . 149 

1. Activity ae Purchasing Agent 151 
2 . Requirements® as Bookkeeper 163 

VI.- LEOAL BASX3 RELATIVE TO RE3F0NiiIBIUTIKS 
CONCERNED WITH SCHOOL SUCTIONS AND 

ft&rouie • . . . . 
1. Relationship to School Klectiona 174 
2. Functions Concerned with School 

Referendum^ IBS 

173 

SUMMARY AMD CONCLUSIGHS 204 

BIBLIOGRAPHY . . . . . . . . . . . . . . . . . 213 

http://Comioitt.ee


UlihE Of CONTENTS V 

Appendix page 

mmmm, lot 
of duties of secretary and district clerk of 
board of education • • • • • 213! 

Title of Secretary as defined by law . . . . . . 223 

2. OPINION OP THE SUPREME COURT GIVEN BY JUSTICE 

PARKIR IN Tin mm OF jmum .te, tomtom* 
102 New Jersey Law 510 . 225 
OPINION OF THE COURT OP ERRORS AND APPEALS OF 
NEW JliR^SY GIVEN BY CHIEF J0JTICJS BROGAN IN THE 

111 New Jersey Law 604 . . . . . . . . . . . . . 226 

AMENDMENT TO School Act of 1903 226 

3 . OPINION OF CERTAIN AUTHORITIES CONCERNING TH» 
JIATTER OF POWERS MID CONTRACTS . 22& 

4 . STATS BOAIiB OF EDUCATION, NSff JSISEY, Rulqa' 
,ffl4„ fi,eft\toU«,a.^M> fiftto.A313i • • 331 
LEGALITY OF EKLAROBHBNT OF DUTIES OF DISTRICT 

• . 231 

5. ELECTION REQUIREMENTS AND PR0CRDURE3 FOR SCHOOL 
BOARD VOTING PiUVIUOES 234 

ELECTION nm^mmmrj FOR SCHOOL BOARD MEHUER* 

SHIP CAimiDACY 234 

ELECTION H0TIC3B DEFICIENCIES 236 

6 . COURT GAiiES . , 23$ 

7 . ABSTRACT OF Ij^p^^l ^y^pm^% mj ftnyejft 

•Bey . . . . . . . . 243 



INTRODUCTION 

Today*s local board of education with its officially 

designated secretary as contrasted with the three duly 

elected aen who, under the permissive act of 1693» had the 

right to 8levy a rate for the maintenance of a school-

ataaterB*f clearly indicates how far New Jersey has come in 

education. $©rth2 points out that district clerks are res­

ponsible for the proper financial accounting of one of the 

largest enterprises in the State of New Jereey, that of 

public education. 

Responsibilities of the secretary expanded with the 

growth of the state school system} this change vm& largely 

reflected in the local district. Since this writing concerns 

itself with the work of the secretary, reference to the afore­

mentioned agencies is sndt only to clarify points dealing 

with the officer in question. 

The object of this investigation la to review the 

legal basis of the duties of the secretary of the board of 

education in New Jer&oy* 

1 Thome F. Gordon, jtoe^ejr „tf ,ftjb#, gMftt ,$|Jlffr 
, published by Daniel Fenton, Trenton, N.J., 1S34# 

P* 
Z Charles L. Worth, «The District Clerk in the State' 

of N«%f Jersey*, i» jjitr.ta*A J^lfc^n^nLdWEMldl* April 1946, 
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"The Secretary is the pivot around which a board 

of education functions and dependent upon his ability, 

integrity tmA efficiency, a board is often considered an 

asset or a liability to th® cotmunity"^. New Jersey schools 

are big business in many ways, &nd the business functions 

of a school system are an integral part o£ its existence. 

The importance of the duties of the secretary is growing 

rapidly, and is being aor® keenly appraised than ever by 

educators and the general public. Should this research More 

clearly define his legal status, and his relationships vdth 

other school officials and the community be improved there­

by, It will have met a me^* 

This study is circumscribed by the number &n& types 

of records which are accessible in order to determine the 

legal aspects and practices; all records of pertinent 

decisions of the State Department of Education and the 

Appellate Division of the Superior Court, and the records 

and bulletins of the New Jersey Association of School Business 

Officials have been utilised. 

There are several classifications of school districts 

to be found in New Jersey. Discussion will be Halted to the 

3 Charles A. Browni wThe Board of Education and Its 
Seerejfnr jut District Clerk", in fluftqol ̂stoesf,AffiMiy,» 
Vol, 12, No. ©, June 194®» p* 1. 
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typical Article VI and Article VII districts^. Since the 

study refers to both of these districts, responsibilities 

in each of the general categories will be noted. A compre­

hensive analysis of these differences Is not appropriate to 

this writing* 

The duties of the secretary tend to fall into four 

general categories. As far as possible, the writer will 

consider only the more important functions in each of these 

areas* Following the suggestion of Father tfhevenell, a 

listing of these duties, taken from New Jersey Statutes 

Annotated. 1940. f&tflft, Alt, AfifiU^t cumulative to date, is 

included in the Appendix, arranged in categories rather than 

listed chronologically. 

This research contains six chapters, the first of 

which presents the historical background of the position 

under consideration. Local initiative inspired the Town 

Meeting, the hub of all community activity. The change from 

daiseeratlc town-Meeting consideration of school problems to 

school-conmlttee control is reviewed* Creation of this 

eomslttee brought about the need for greater centralisation 

of responsibility, which gradually fell into the hands of 

one member of the committee. Thus emerged the clerk of the 

coanittee who was destined to do the lion share of the work 

of the school eowiittee. 

4 See Appendix , p. 
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A discussion of the permissive appearance of the 

clerk leads to an examination of the legal basis of the 

office of district clerk in the second chapter* Review 

of the legislation bearing directly on this subject, with 

notation of all pertinent decisions limiting the clerk's 

responsibilities, together with a consideration of the 

qualifications and tenure privileges enjoyed, go to jaaks up 

the balance of this chapter. 

The four general categories of duties (legal basis 

of functions as secretary and legal agent, responsibilities 

concerned with preparation and presentation of reports, 

responsibilities related to general business and fiscal 

accounting, activities dealing with elections and school 

referendum, all as related to Article VII districts) are 

to be found successively in Chapters III* IV, V» and VI. 

Education is recognised as being a large business 

enterprise; therefore, it is imperative that those inter­

ested in the district secretary*s activities become aware 

of some of the legal principles applicable to the public 

school administration. The recognition of the importance 

of this knowledge is reflected by the substantial increase 

in school law course offerings now available in colleges 

and universities. Perusal of such publications as Research 
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Sfeud̂ aq in JWmtek&?» **» Wilson List6, and the fijMafifcr 

m$UtM. MimWmX tiMMX&l? Indicates the Interest taken 

in this area by students of educational research. 

As far as can be determined, despite the apparent 

importance of the secretary*• position, comparatively little 

has been published on the subject. In ^%MXmkMl,UM 

Board of Education0, an unpublished doctoral dissertation 

written in 1936, Drake urges lengthy tenure of district 

clerks. This author recommends agitation for raising stand­

ards of appointment to a high level of training in the 

Septeaber 1937 Issue of the American, .ffefrool PwH ^9Wml9* 

In an article found In this &®m magazine, written In April 
lo 1946, Worth states that boards of education should specify 

5 Research Studies in Education. Phi Delta Kappa 
fraternity, Bloomington, Indiana, 1954* 

yers^tl,es« New York. WilsQn7T9S4, 

„ . . 7 BmmtoartMhi, aft MnmUpml Mmmmh* *•* York» 
Kacmillan, 1950. 

unpublished doctoral thesis , Ohio State University, Ohio, 
1936. 

9 ————» "Isrproved Standards for the School Board 
Clerkship*f in American,, PyMtiX ft«r4 «IflWmU September 1937. 

10 Charles L. Worth* ®The District Clerk in the State 
•£* •* *W**F*» ia AmmrjMwm Wml *>ftr4 Mrq*4» &prii» 
1946, p* 30. 
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definite spheres of influence and duties for the district 

clerk. Qee , in his study of 1946, remarks that next to 

the superintendent, the clerk of the board of education has 

the taost important job In the control and management of the 

public schoolsj legislative clarification la needed concern­

ing the title, authority, and responsibility of the office. 

In 1951» Faust*2 undertook an investigation of the adminis­

trative functions of the district clerk In New Jersey. He 

showed that in eighty-nine pet cent of the districts sur­

veyed the district clerk directed the business affairs of 

the aysten as a coordinate administrator. Faust*s findings 

are pertinent to this study in that future legislation is 

likely to affect the sphere of authority of the district 

clerk. 

Material on the subject at hand was so Inadequate 

that it became necessary to turn to sources such as School 

2**", • * fh. 1 „ of Local Public School A^lnlatrati^. 

octoral thesis, 

13 Madeline St. Rew&lsin, School Law. Mew York, 
fear*w~«ill# 1950* viI-376 p. 

* --—rfeiSAff M t£&L $**A W 8 " tfrfftioR. New York 
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Dr. Reraralein, the author of both books, treats of teacher 

and pupil personnel matters in the former. Its valuo was 

in Its description of how to find school law and in its broad 

section of legal terras. In the latter work, the author &ve 

a general picture of local school administration from a 

legal point of view by stating principles of law and their 

application in legal theory. 

Although the work is not up-to-date or directly related 

to this thesis, The, qonj^y^onft^, ,a,n̂  Iff ga^ M$M <?L Wbmtikm 

in New Jersey^ is perhaps one of the most comprehensive studies 

ever made of education in this state. Br. Leech, retired 

county superintendent of schools, Delaware County» Pennsylvania, 

with whoa the writer is acquainted, set out to determine the 

constitutional and legal provisions upon which education in 

the state of New Jersey is based, and to bring forth the legal 

principles present at the foundation of these provisions, to 

the degree that they are expressed or implied in the constit­

ution or state statutes, and In the findings or rulings of 

the Courts or of other recognised authority. Reference to 

the Leech work revealed the existence and location of some 

of the widely scattered material necessary to the development 

of the study of the office of board secretary. 

t*itmiwiu*nw*mmm*>»m*mmmmmm n*» IMMMIHM m 

1 | Carl Qraydon Leech, The. Cenf ̂ t f r o n a l f^d.Lejel 
Basis of Education.in Mew Jersey; Lancaster. Penna.. aolanon 
Press Printing Co*, WM* 111-462 p . 
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Establishing the background of the office under 

Investigation required that much historical data be 

reviewed. Of a l l the Material examined related to New 

Jersey, in general, three sources presented the most inform­

ations Pm aBWffnt: pff^mtMffl M Jfyrc Amm^* W n»vid 

Murray, the &Mlm .ffitoHftnr .ftfl ,Hfw„ Jersey17» by «*• New 

Jersey History Gossaittee, and Education la New Jersey. 16.30-

ffiQLIg. by Nelson R. Burr. 

Dr* Itoirray is perhaps the isost widely known of the 

authors referred to in the study. He gave considerable 

©aphasia to historical development of education within the 

s t a t e . Early references that he used were well documented 

from original sources. Extensive detail was presented in 

describing movements in the Interest of the public schools. 

The Outline I s , as the name Implies, simply an outline of 

the history of the state from i t s origin. The section 

devoted to education refers the reader to Burr, Jturray and 

Gordon whose book was an excellent source of historical 

16 David Murray, ̂  MUl¥prYt,P^tPvff^ffl 1» Ml[W' 
Jersey. Qovermaent Printing Office, Washington* B.C., 1899» 
344 p . 

17 New Jersey History Oowalttee, MUflf MfiMXX 
f t New Jersey. New Brunswick, N.J., Rutgers University Press, 
9IOt *-39* p* 

1* Nelson R. Burr. .jfJwyiffiA INiw, jmm*,l$2®r 
, Prineetont N.J*» Princeton University Press» 1942, 
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information for the writer* Burr's book had a great deal 

to offer since it was devoted prlsmrlly to the subject of 

the development of education as affected by frontier* racial, 

and religious Influences. 

In a general way, where controversies have been cited 

to illustrate or verify conclusions reachedi a modified ver­

sion of the "case method" was employed. For consistency and 

ease of reading, it aee&sd desirable to rewrite narty of the 

eases reviewed In slaplor language. It Is hoped that this 

procedure did not alter the neanings of the decisions 

intended, for any deviation from verbatim text is inexcusable 

In law work. Whenever possible, except to lend emphasisf 

litigation discussed in this study was confined to that which 

was passed upon by the Commissioner and State Board of Edu­

cation, the Attorney General, stM the stato Courts. 

Priiaary sources from which the isajor portion of this 

sfcady was eoa^sed were as follows i jfmMkRXMKH ,ftt,Jtfm 

9t$- ,ft»fHw, ®mwrt*mpim% aft EWita QgfrMqt W K ^ f f s Moml 

tesKfei itCM%mi»Mm?i PSMnm%km v f i t h Rumflr^inM^^ 

lfi«^i,,M.lJMf,t,l,r,fe»rt f?X.,%tM*Mffi with ^ywwrtjn, ,off Awwwjmr 

ilffHT, ,flff frfof^lftmt, M l ^ f o Federal Q/^M,WMm» «••»** 

«§** 1 | M$Um^,MmWfc&IL Bystem, in the win Atlaukic 

Mm&m Iffi! iftfffllllffl. Jffi4H .INfflWftl. (decided in Court of 
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Chancery); New, Jersey Law foettortyS (argued and determined in 

Supreme Court)j Ijfw jarae.y,, ĵ fffffAAffflv̂ Wfl ftflfflflTfrft (cases not 

reported in l&u or km&L) I ^MKAwmi flfrVMwH ̂ W ^ ^ J 

191?. and supplements, 193$-1954J New Jersey, 3tate Onnst^t-

u^oa, as amended 1B44, 16*75$ M,fr*j„JMIffJlflfJJKdffl, (official 

decisions of Supreme Court)$ mid the Votes and Proceeding 

qf Iptf ...fteftfysA Aa.aflfM.y,, JVMHBgft. 

The starting point of this investigation and a 

const-ant source of reference, was New Jersey Statutes;. Anno­

tated. Title IB. Education, which is an unofficial duplication 

** the Revised Statutes of New Jersey. 193?. Since T^tle 1$ 

is confined to education, it suggests primary sources for 

the project at hand. 

For the convenience of the reader, it would be ad­

visable to define several of the terras eocaaonly used through­

out the writings For the purposes of this study, the titles 

•secretary* or "district secretary*1 include both district 

clerks and secretaries of boards of education; and "state 

superintendent" and wco»i®aionerB are used interchangeably 

where ever referred to* 

The purpose of this study has been to describe the 

recorded background and progress of the official agent of the 

local board of education in New Jersey, m& the basis of hi© 

present legal status as determined by the statutes and the 

state board of education. 
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BARLY BACKGROUND OF THE OFFICE 

It is Indeed unfortunate that New Jersey developed 

so little colonial educational policy, other than to be 

content to let private and parochial interests provide any 

schools that they felt necessary. Even after New Jersey 

became a state, for some time she chose not to recognise 

that the state owed its citlsenry an adequate education* 

Free public education received Its initial impetus from the 

state legislature in "An Act to incorporate Societies for 

the promotion of Learning"1, passed on November 24* 1794* 

Although it aay not have appeared so, this action encouraged 

considerable effort on behalf of education. 

This chapter will devote itself to early functions 

of local school control and to the evolution of pertinent 

legislation. 

1. Town Meeting School Management. 

An investigation of the early settlement of New 

Jersey provided reasons why the state progressed slowly In 

* U>m„AMmJMKMI* 3*794* p. 154. 
2 Nelson R. Burr, yj^|Ugn1ll|nJ**n .JfOmy,, MM-MTX* 

Princeton, University Press» 1942# p# 304. 
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establishing its modern educational program. Within the 

confines of a comparatively small area, entrenched tradition 

and strong localism provided imposing barriers to creation 

of a unified system of education* The Anglicans felt edu­

cation of the poor was a fors of charity rather than a 

civic right$ the Quakers were concerned with vocational 

training| while the Swedes, Dutch, mid Germans were satisfied 

with their parochial schools. It took the New England town­

ships, with their ideal of education for service to church 

and state, to lead the way toward the inevitable public 

school system, with its local financial support and the 

district systesu 

The New Haven Colony brought Puritan educational 

practices to New Jersey, contributing the original torn 

meeting and the eoiamon school * The first governor and these 

Puritans settlers agreed to set apart land for religion and 

education. As a result, the town meeting and the cosaaon 

school progressed under township rule. 

Tinroughout the seventeenth Century the town of Newark 

turned over special school problems to the "town's nen*1** 

In 1676, Newark received a warrant to lay out enough land 

3 Isasm* p. 226. 

* * ** k^l^F™^®?* History, of mnm^mM Mm Amnr* 
Vol. 16» 1B99* Washington, B.C., OovernAont Printing Office. 
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from the common to erect a school. The town meeting charged 

the "town's menw with the task of securing pupils and ac­

comodations for a schoolmaster for one year. In l6o*0 the 

town meeting voted to seek a teacher, but rmde no arrange­

ments to pay his salary. A townsman was appointed to seek 

a schoolmaster in 1691> who to be paid through town funds. 

Three years later, two raen were appointed to hire & teacher 

for one year, provision for salary having been voted on by 

the meeting. The following year a tax was placed on the 

community to pay the teacher. 

As outlined above, prior to 1700, town meetings con­

trolled school land, raised local funds for the building and 

maintenance of school, and hired and released teachers. 

Records indicate that the first board of education 

ease into existence in New Jersey in 1693 through a IMW 

permitting each town to appoint three men to fix the tax 

rate &n& to hire teachers. Later* the law was nodlfled to 

require each town to choose three men to hire teachers and 

to locate where school would be held. 

In 1754* legislation was passed to house and educate 

poor children. Societies for the advancement of learning 

5 Hubert R* Cornish, few .JfrjMirt 4 Ŝ ffiTY 9l frofflPft* 
New York* Serlbnerf8, 1931• pV 174* 
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were recognised in 1794, and under this law a number of 

academies were formed to educate «tany children during the 

next fifty years. The village of South Orange took advantage 

of this legislation: 

At a special meeting of the Proprietors and 
Associates of the school in South Orange, so the 
old record in the fine handwriting of Isaac Gorabs 
begins, held at their school house on Wednesday 
evening* July 22, 1014, it wis agreed that the 
said associates should exercise the privilege 
allowed thera by law, and use the means to become 
an incorporated body. 

Agreeable to the preceding resolution of 
said meeting of July 22, 1U14, an advertisement 
was set up by one of the said proprietors on 
Saturday the 25th daf of July, the following is 
a correct copy thereof, vis. 

Notice la hereby given to whom it ssay concern, 
a meeting of the proprietors of the school in 
oouth Change will be held in their school house 
on Wednesday the 3rd day of August next for the 
purpose of choosing Trustees, In order that they 
beeosse an incorporate body agreeable to a law of 
the Legislature of this state entitled "An Act 
to incorporate Societies for the promotion of 
Learning*'i pasaed Nov. 24» 1794* 

^outh Orange, July 25» ltfl4. NATHAN S4UIgR« 
on© of the proprietors.7 

The records go on to state that the planned meeting 

was held, and at a subsequent meeting that the Association 

chose its Trustees and became an incorporated body. 

6 ̂ m^Imr.^firmit,, XBk* HHBTA* 
7 Henry W* Foster, lhj.,^xgte^«nil,,p^,.,Ml^^£nB^6ayiffia 

in a New Jersey. School District. New York, Humphrey, 1930, 
p, 4S~46* 
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Through statutory ©naotaent the Legislature created 

the iitat® School Fund in l6TTt mid it was safeguarded by 

the acts of 1&19, 1821, 1#24» and 1$2$. Tio provision was 

made for distribution of the Fund's income, but trustees 

were appointed afor the security and management of the 

Fund* . Townships were authorized in 1$20 to raise laoney 

for school purposes at the town nseeting, but only Hfor the 

10 

education of such children as are paupers1* . This forward 

step had been recojsmended ouch earlier, but to no avail. 

As the beginning of local taxation for schools, 

authority was given townships to vote funds at town meetings 

to build and repair school houses in 1#2# and/or to establish 

and support free schools. 

In the act of 1$29 was contained the first law in 
11 

New Jersey sat&biishing a system of free public schools , 

Also, the initial distribution of Fund monies was mads to 

local districts. The Freeholders of the several counties 

ware to distribute wanQj to the townships proportionate to 

the state taxes paid. Unfortunately, in order to be eligible 

® Votes and Proceedings of the Oeneral Assembly o$ 
fths, frftufto, ,o/, flew, .tfoxjiejt, \U7* P* **» 

9 Votes and Proceedings of the general A.w.pfcly...of 
the State ,of New Jersey,. .1617*. Second jjltttafl* P T I O * 

i e i & t t « , 3J20, p. 155, 

XI i£M»» &&• P. 97* 
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for this 3tate aid, t;«e township was obliged to contribute 

a» equal oaount for local school support. 

By 1&32, it was quit® obvious to the Governor of 

New Jersey that the r.tate school ayatora was v®ry inefficient. 

In his Message*** to the legislature of trait y®atf ha gave 

a strong recommendation that a cosuolssioner of education be 

appointed. 

In 1$34> aention was oade of the vital need for an 

adequate system to account for the public funds expanded for 

schools, Governor Vrooa stated: 

The whole goes to sshow that our consen school 
system is radically defective. It oust be corrected 
if we hope to reap benefit from the money we are 
constantly &xpm&lng . . . There must be more order 
end arrangement in the system - oorc life and energy 
aust be infused into it - there must be raore account­
ability on the part of those wJio receive the public 
funds, or the whole will become worthless, and our 
saoney spent in vain.1** 

Conditions w®r« such by IH36 that the oocmitte© re­

porting to the legislature on schools urged the creation of 

H state board of education: 

In accordance with on® of the foregoing sug­
gestions, your Coiwittsa would recoswaend that 
authority be vested in the Governor to appoint a 
Board of Education, who shall be charged with the 
investigation of the subjects} arid that they, at as 
early a period as is practicable, mature such a 
plan as may be adapted to the actual condition of 

12 Vq.ft«A -Q,f.. t^Mjmf^M* 1*32» P* 104* 

13 MA*» W4t p. 15-16. 
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the iJtate. This r,t«a£urc «hould un ruc-tional ly 
be adopted without delay* until the Legislature 
provide i* nod© of unli siting a nuwhar of our ^ost 
intelligent citlseus well informed S B to the 
progress of this C&UJO in other dlatce tuid coun­
tries, who will devote their time and talents to 
tLe tubject, ^s cannot expect to iuive an efficient 
system, or effectually to correct the evils which 
it is universally sd^itted spring from the oper­
ation of the present law , . . Public policy 
deiaauds tu,t the &arly attention of the enlightened 
should be directed to this matter; that there shall 
be no further neglect or oalssion on tue part of 
her state representatives to insure a permanent 
foundation for a uort» comprehensive aystam of 
schools. * 

and the appointment of a commissioner for the schoolst 

It cannot, however, be expected that the 
proposed Board would be able to devote so much 
ties© as to visit and Inspect the Coraaon Schools 
throughout this state, Their duty will in other 
respects be laborious and responsible. To collect 
the naceais&ry iufonaation, some well qualified 
person should be appointed to confer with the 
friends of education in every section of the state 
as to their peculiar views upon the subject; 
acquaint hiiaself ..ith the present operation of the 
respective Schools, and to report at large to the 
Bo^rd of Sduuation within a reasonable tiae, in 
order that a wise and liberal systeia siay be r<sco?a-
raended at an early period to the noxt Legislature. 
Few persons could d© justice to this department. 
The Board o£ Education, with whoa it is proposed to 
leave the appointment of this officer, would doubt­
less, in the eulightoned «areiae of their duty, 
select a superintendent having regard to his exper­
ience and efficiency . . • 

The services of such mi officer employed in the 
investigation of our Co;-non School** 'would be in­
valuable. It could not be otherwise, that than 
much necessary and indispensable Information would 
be derived from his enquiries • . .l* 

14 'few, „PX ,*&•, Amm^Mt 1^M», p. 447. 

15 M*> **#» P* 44*. 
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It was rapidly becoming evident that an enterprise 

such as the state system of schools could not operate with­

out a plan of organisation. 

The law of lo"3$> to the degree that it restored 

some of the ground lost In the repeals of 1$30 and 1*31» 

was helpful. This new act overwhelmed legislative conserva­

tism. Previously, the problem was confined to merely the 

supervision of the distribution of the state fund, but now 

it encompassed general school improvement. Through infor-

rsation accumulated from the township reports, the Trustees 

of the state school fund began to press for new legislation, 

condemning the current program. 

The most obvious and prosiinent observation on 
the f&cts herein set forth is: that . . . the whole 
system of public instruction, as at present adminis­
tered . . . is almost paralysed by apathy md want 
of interest In all its departments . . . Incompetent 
teachers are too often employed • , . School houses 
are badly constructed and uoorly furnished. The 
instruction is Ifsp@rf©ct.*7 

This action mis an Important step In the direction of 

central control of schools, despite strong sentineat still 

existing that education belonged exclusively to the local 

school district. 

p . jrwwt 

16 Lucius Q, C. Slwer, A ftigesfr of* the Laws of New 
published by Jaws M. Newell, Brldgeton, N. J • • IS3^ * 

17 $mm,AfaMAmn^P,lixM^> P- 6 l -
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Not until after 1&40 did state consciousness in 

educational matters truly come forth. The influence of 

conservatism had made New Jersey the symbol of educational 

backwardness, "The adjoining 8tat© of New Jersey presents 

little that Is gratifying on the subject of coasaon school©w^. 

Andrew Jackson democracy opened the way to free, public 

education in tax-supported schools. In state by state, 

during the first half of the nineteenth century, new consti­

tutions were being written, for the need of an educated 

electorate was now becoming appreciated. The legislatures 

were Instructed to provide for education and for proper 

officials to oversee the interests of the schools and their 

financing. In 1&44* the new Constitution for New Jersey 

stated clearly, "The Legislature shall provide for the 

maintenance and support o£ a thorough and efficient system 

of free public schools . . ." ^. This provided for the 

permanence and security of the Fund. 

Following Bi&ny years of effort, a state superintendent 

of public instruction was appointed In 1845» with his author­

ity liialted to Has ex and Passaic counties unless others re­

quested assistance. Along with this, school taxes on a 

local basis became mandatory. Town superintendents were 

1* feffll^mIffllAi,,0? ffiHftaMftft* August, 1831- P« 363. 

19 %ott..J.»tttt.Qy. Laiw>. 1*45* Section VII, Art. 6, p. 12. 
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elected, and their duties mr® largely in handling finances 

and in licensing teachers. Thus the town superintendent 

replaced township ccraaittee in the administration of local 

school affairs. 

More and more, the school district beeara© the pre­

vailing type of local school unit, with some incorporated 

and others unincorporated. In l$51i the school districts 

were granted permission to collect taxes for the purchase, 

support, and maintenance of all school property. The function 

of the town in relation to education now was primarily for 

the distribution of state school money and to receive census 

and attendance statistics. 

2. Emergence of the School Consittee. 

Private education tod long been in control in the 

commonwealth, therefore the state moved cautiously in taking 
21 over the general administration of education. The act of 

1794 incorporating learning societies paved the way for the 

22 

creation of the free school fund In 1S17. As the Legis­

lature was soon to discover, public education needed adequate 

guidance and considerable supervision. The trustee© of the 

20 »»w Jersey Lê ff.*, X^Sh P» 2^7* 

21 iM&»» 1794, •«ma* 

22 jjftftd*. l*17t p. 26. 
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state school fund became the first public school officials 

in the state. With the creation of a state public school 
23 

system J in 1#29» new problems arose. The system described 

by this law of l£t29 was specifically for the distribution 

of the school fund, but It came to be recognised as the 

agency for administration of all public school activities. 

The units of school administration were the state, 

the county, the township, and the school district. The 

first three had existed previously, with the school district 

being new, owing its forwation to the purpose of caring for 

school functions. School districts made up the townsj the 

towns were subdivisions of the countyj and the counties 

combined made up the state* Each of th^se units governed 

Itself. The Trustees of the school fund represented the 

state, the Chosen Freeholders the county, the School Cora-

mlttee, selected by the town meeting, the township, mad 

the District Trustees, the school district. Trustees for 

the state, township school committees, and district trustees 

ail case into being to serve as directors of school ac­

tivities. 

n im% ^ ®mlmmi%, X®%9,> p. 105. 
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The wAct for the Incorporation of the town of 

Princeton**2^, passed In 1#22, implied that the state had 

a proper interest In the administration of education. Its 

preamble defined the purpose of the act was to "further 

the interests of those institutions of learning and piety 

established within the to*mw. The city of Burlington^ in 

1824 became the first public corporation in the state t© in­

clude education in its activities, by incorporation of the 

board of laanagers of the school fund tor the education of 

the youth of the city. Essentially this board was considered 

a school district, although school districts were not official 

until the act of 1&29 established them in the state* As re­

quired by this law* ths town meeting was to select a school 

eomittee whose responsibility was to establish school dis­

tricts within its boundaries. The township school cowiittee 

waa also obliged to specify the time and location of holding 

district meetings for the election of district trustees . 

A supplementary act,^ passed in 1$30» revealed that 

school districts had actually been in existence prior to the 

24 Ibid.. 1#22» Private and Temporary Act, p. 93* 

25 um timmMmxXUkt P» 4* 

26 M * » 3J30, p. 1X9* 

27 XtyLjL. 1H30, p* 120. 
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enabling act of 1829. for the legislation of 1#30 prohibited 

school coiaaittees from changing districts, without a major­

ity vote of the district under consideration, that had pre­

viously existed. A new law2® In 1831 directed the school 

coimittee to "ascertain and recognise the number of cosmon 

schools within their respective townships*', again acknow­

ledging the prior existence of school districts, A eoEBuIttee 

reporting to the Asseiably In 1&35 remarked that in "the Act 

of 1*31 • • , the division of townships into school districts? 

the election by the inhabitants of each district of trustees 

. , . are all abolished*2^. It is rather likely that this 

directive was Ignored since many districts had not even 

waited for the express sanction of the law to create their 

districts originally. In my event, this function was re-

stored to the school coesaltte* in 1$3»*» e rather empty 

gesture since there appeared to be no appreciable lack of 

school districts between 1$31 mid 1$3#. 

Local school boards came into being in 1829» the sarae 

year the first comprehensive school law was passed by the 

Legislature. School units of administration and the appro­

priate authority designated for each were created, as sug­

gested on page ten. 

2$ Ibid.. 1*31, p. 146. 

29 fafrM o-ff t ^ , A w ^ t o , A* as. p, 259-263. 
30 gmJmmx .k»> **3*» p* 247-
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Administration of the local school unit by the law 

of 1829 was, through the school committee, made up of three 

or more persons chosen annually by the town meeting. These 

consaittee men were to divide the township into school dis­

tricts and apportion school money to the districts, license 

teachers, inspect the schools;, md report to the county 

board. These duties were taken over by the township super­

intendent as a result of the law*** of 1#46. From that tine 

on the school committee ceased being an important school 

body. 

A board of three trustees™ served each of the 

school districts into which townships were divided by Use 

school coBsaittees, At first, this board was elected annu­

ally by the taxable persons of the district In which they 

served, but in 1051 the practice^ was revised, B&ch trustee 

was now to be elected for three years, with terras arranged 

so that one expired every year. Money received froa the 

township went toward the Mlntenanee of the school in the 

district. These trustees were obliged, by the law of 1*29• 

to provide a school for the children of the district, employ 

teachers, set the length of the tern* and take and submit 

31 Mew. Jersey .Lam..,...1*46. p. 169* 

32 £&&•« l*a*» p. 106, 

33 iMiki mi* p. «**• 
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the school census to the township school conmitte®. The 

cosffliittee. In turn, reported these facts to the County 

Board of Chosen Freeholders, and by the freeholders to the 

state school fund trustees, where the Information was con­

densed and put before the Legislature. In 1$31* the duty of 

inspecting the schools*** was given ov®r to the district 

trustees, but in 1$3# responsibility for this function**'* was 

returned to the township school cosmltte®. 

In the main, the township coraMitte® was to raise the 

money for maintaining schools while the district trustees 

were to expend the money and laanage the local school. 

To Camden Township end to Nottingham ro®& the dis­

tinction of being the first to provide for the office of 

school treasurer, by law, in 1644* The board in the city of 

Burlington, mentioned on pag© twelve, in 184$ was directed 

to choose a president secretary, and treasurer, thereby 

making the first systesmtlc gesture In the state to give a 
36 

board a complete set of officials' . 

School officers at first served without financial 

remuneration, for their interest in local affairs and eager­

ness to assuse positions of authority were usually sufficient 

35 MA** **3*> p. 250. 

36 Ibid,, 1*4*, p. 10. 
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incentives. The first rQiWQncm to mvj compensation given 

school officers tua® in the law of 1#3&, Kaobers of the 

boards of examiners for licensing tenchers in the various 

counties, and school committeemen were allotted one dollar 

per day fro® local funds while actually performing their 

duties37, 

Again in the law of 1$46» compensation \m® allowed 

for the examiners, but not for the township comitteeisen, for 

by this time the newly created town superintendents had ab-
3$ 

sorbed the responsibilities of the school eosMitteeiMHnr , 

3. Permissive Appearance of the Clerk of the Gonmittee. 

Alsioat from the beginning of this study, it has been 

indicated tnat nest school affairs were originally considered 

In the town meeting, As the difficulties becaiae too nunerous 

and more coiapl©3t for settlement by the regular meetings, 

particular individuals were ©elected to look into these situ­

ations and report their findings to the town meeting. To 

these wt0t*a*s Ben" fell the responsibility of investigating 

school problem, and thereby became the first officially 

designated persons to handle school natters authoritatively. 

37 te ifffigfJ, ftffli 1CT> P* 24*-2$Q. 

3* &&&,, 1*46, p . 166. 
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At the town mooting, school cites were uolocted and 

buildings planned, teachers were chosen, and local assess­

ments were agreed upon for Maintaining the schools. Trustees, 

one of whom was designated to collect the taxes™, pay the 

schoolmaster, plus other duties such as keeping the school 

in repair, and the important task of keeping records of the 

school activities, were chosen year by year. 

Probleras pertinent to schools wero discussed and 

settled in town meetings for xaany years. It soeaed quite 

natural for the town clerk, who was serving as th© recording 

secretary for the town meetings, to also make note of all 

educational proceedings to coio© before the town gathering. 

Thus, quite hy coincidence, the town clerk by virtue of his 

duties was the predecessor of th® clerk of the board of 

education^. 

Growth in population brought about broad development 

in the schools. As & consequence, control of educational 

matters was delegated more and raor<3 to th© school coEaaittee 

by the town meeting, although the cotutalttee was required to 

report its progress periodically. It is rather certain that 

fol. 16, 1S99, Government Printing Office, Washington, B.C.. 
p. Ill. 

Public ftehopA jBT|S,t.êB Hew York, Appletoh» 1B94* P. 46-47* 
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the more ambitious mid willing members assumed a large share 

of the duties incumbent upon the oosmlttee as a whole41# 

Lacking time or Interest, or both, some members quite readily 

delegated their duties to ooiae one of their number, simply 

reserving the right to pass upon this appointee's actions 

and decisions. A situation so described would constitute the 

making of one committee member the agent of the school cooEtlttee, 

and ultimately lead to what later bec&ra© the office of the 

clerk of the board of education**2. 

The district clerk is clearly mentioned && the next 

school officer to appear, in District Ho* 7» Peonannock Town­

ship, Morris County, his duties being set out In a law of 

1&51* Among the duties mentioned were "to keep records of 

proceedings, keep all reports on file, pout notices of special 

meetings, and assist trustees in asking out census lists of 

children*^. His was the first detailed list of duties of a 

school board officer in the laws of Hew Jersey, 

It via© rather obvious that the value of records and 

reports was not generally appreciated, for even in th© early 

years of the state school fund, th© trustees and th© governors 

41 David Hurray, supra. 

42 Leland i , urake, The* CUrJfi of the, fa^s&Jgm&^> 
unpublished doctoral thesis, Ohio State University, 193o* p. Io . 

43 Mm„M«AmJmml», M£U ?• 223* 
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frequently were distressed at th© inadequacy of th© response 

to requests for reports of expend!tlires of school funds in 

the local districts. The Truwtoes stated: 

It is much to be regretted that there are so 
many townships in th© State, in which the school 
committees have altogether failed to make reports. 
In presenting to the Legislature a statement of 
the condition of the public schools, these reports 
are the only sources of information to which the 
Trustees of the school fund can resort. It is 
manifest, therefore, that this statement can 
neither b@ full nor {satisfactory, while the reports 
are so partial and imperfect. In fact, much of the 
efficiency and success of our whole system of popular 
education depends upon th© manner in which the achool 
committees of the several townships discharge their 
duties. They are the life of the system.44 

Lack of reports from th© tovmships was a constant 

source of irritation to the state officials. In some cases, 

failure to submit these records was deliberate and aroused 

much indignation, while with others it was somewhat unintent­

ional, In any ©vent, theae conditions jaade it quite difficult 

to work for improvement of th© schools. 

iiuraraary. 

Early school management fell directly under the in­

fluence of the community meeting. Progressively, as the 

functions of local government became more varied and complex, 

responsibility for school control was delegated to a board 

44 Vg\m, M~&h$Um§M&,t ,M.4fi» p . 152 . 
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of trustees (later known as the board of education). 

The school committee was charged with the adminis­

tration of th® local schools, by virtu© of which It estab­

lished districts, raised ®nd distributed necessary funds, 

examined and licensed teachers, and inspected school build­

ings and property. 

In turn, each district was wore closely attended by 

a board of three cltissens who were to maintain and manage 

the schools through funds provided by the school comittee, 

establish the school year, hire and ronovc teachers, and 

collect and submit the school census to the coaraittee. 

Originally, the town clerk, by happenstance th® pre­

decessor of the school clerk, as part of his responsibilities 

took written note of all educational activities in the commu­

nity. Eventually, as the school functions acquired more 

importance, one of the school trustees assumed this secre­

tarial duty without legal sanction, which was to come in 

1*67. 

Having described the early background of appearance 

of this district officer by way of a historical treatment, 

attention will now be focused, in the following chapter, on 

the legal basis for, and development of* the clerkship* 



CHAPTER II 

LSQAL BASIS FOR CRKATIOK AND iSXPANiJIGW OF THK fWXCE 

A review of school history in the state from earliest 

times would reflect difficulty in securing accurate Inform-

ation on any phase of school activity. It might be recalled 

that the state school fund trustees, the governors, and sasost 

legislative committees appointed for educational purposes 

had annoying and sometimes frustrating experiences when 

attempting to collect local school statistics, 

Completely independent operation of the local school 

districts, with no form of central control, was certain to 

lead to undesirable results. For a considerable period of 

time, friends of education had urged the appointment o£ a 

state commissioner of education, Selection of Mr, T. F. King 
i 

as the first state superintendent in 1*45 was a forward 

step, but Hew Jersey had a long way to go in order to achieve 

its ultimate goal* 

As had been hoped, the commissioner^ Influence 

spread gradually from his Initial responsibility of two coun­

ties to that of the entire state* Despite fear of the loss 

of precious home rule to centralisation of authority, the 
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persuasive compulsion of state aid to the local taxpayer had 

the necessary effect. 

1. The Office Assumes Legal Status, 

Records imply that no substantial progress in the 

status of the state cotwlssloner's office was n&de from Its 

inception to 1*67. The principal duty, in the main clerical 

in nature, was for the incumbent to collect, organise, mid 

present a statistical summary, together with a report on 

the progress and neods of the several school districts. 

Ellis A, Apgar, state superintendent of schools in 

New Jersey for nineteen years, starting In 1#66, was respon­

sible for th© organisation of the state public school system, 

for he had gathered together all the fragmentary acts concerned 

with schools to create a new educational code. Mr. Apgar had 

strong feelings concerning the nmd for certain school officers. 

Of the county superintendents he stated; 

It is impossible for Raw Jersey «sver to have a 
system of public Instruction until she engages the 
services of county superintendents* These super­
intendents should receive salaries which will enable 
them to devote their whole time to the supervision 
of the schools . . . They (county superintendents), 
in every way (can) give sueh aid and counsel to 
trustees, teachers, parent® arid pupils, as will tend 
to elevate the standard of education and cause uni­
formity in the methods of instruction throughout 
the $tate#2 

with the gfjgj^A^ 
1$66, p. Wi^ 
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The commissioner felt that th© county superintendents could, 

and should, replace the town superintendents and county 

examiners, sayings 

• • • Some of the reports of the Town Super­
intendents, from which the State Superintendent's 
report is necessarily compiled, are prepared with 
ip*eat care and can be relied upon as accurate, 
but the majority are mere approximations. From 
many of our Town Superintendents It s@©aa almost 
Impossible to obtain the statistical data re­
quired , • .3 

Mr. Apgar was certain that twenty-one active county 

superintendents would improve all educational conditions 5 

statistics would be reported accurately, and school finances 

of the state would be properly supervised, 

¥lth the revision of "An Act to establish a thorough 

and efficient system of free public schools, and to provide 

for the maintenance, support and manageisent thereof*1 » In 

1*67» came the appearance of the acts concerning the secre­

tary and district clerk. The secretary "shall be appointed 

by the majority vote of all the members of the board85, -

and, in Article VII districts, "may be elected from among 

such members"**. 

3 £06*» P* 17# 

4 MM»,.flOf» «fffflHYi ^^7> P* 360. 

5 3ftid.. *903t p. 22. 

6 faftfr .<*£, *to ,.tteft«.Y«, U&Z* p. 366. 
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Until 1953. the title "district clerk" always implied 

an Article VII school district, wherein the parson so desig­

nated performed the principal clerical functions; in the 

Article VI district he was known as the secretary. Since 

the above-mentioned date, however, both district officers 

have been commonly titled "secretary1*'. This office is a 

mandatory appointment that must be made by a majority vote 

of all members of the board , who fix the compensation" und 

term of employment. 

Being fully aware of the many shortcomings In the 

state system, Mr. Apgar soon turned his attention to the 

school trustees. He saw the weakness in thi© organisation 

in that the clerk of th© group held office on a purely per­

missive basis. He observed that: 

. . . At present, these duties being assigned 
to no single person, one trustee waits for the 
others to act, and no one feels any individual 
responsibility.-10 

The superintendent's reeoi«@ndatlon was that one t rus tee 

should be elected d i s t r i c t clerk, with special duties as aecre-

ta ry , &nd d i s t r i c t school treasurer vdth i t s attendant responsi­

b i l i t i e s . 

Wh Mm, JNLJ&22» Chapter 25$» P« 13« 

„ ,A * Hew Jersey-,..gftaj^M,Affl&frfttoltf' 7Mlhi&».Mm&ASB* 
l*-7-64, p . 193* 

9 £h,ld. 

*$ kmmX ftftBiMgk PX Mm, M t , %m^Mm^m^ MM,* P* l f * 
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Mr. King, state superintendent In 11546, had foimd it 

most difficult to reach the several local school officials. 

It was stated: 

The Superintendent has no xaeans of ascertain­
ing the names or residence of the different school 
officers, and consequently caused the books to be 
directed to the "school committee" of the several 
townships, with a request to the postmaster to 
hand them to the proper persons*H 

Reporting in l&oO, Superintendent King saids 

There is a want of formality, and frequently 
a deplorable looseness, in the manner of conduct­
ing th© business of district meetings* Proper 
record® of their proceedings are not always kept; 
and it sometimes happens that a history of the 
most important transactions is only preserved by 
tradition. To guard against these evils it is 
desirable that the law should be so amended as 
to secure the permanent organisation of every 
board of trustees, as well as of mary district, 
and to require proper records of their proceedings 
to be kept in readiness for the inspection of the 
town superintendent, or the state superintendent, 
whenever the earns m&y be required.iA> 

There is little wonder that Superintendent Apgar ©et 

about revamping the educational structure shortly after 

assuming office. 

The I867 revision gave the stato superintendent 

authorisation to hear and decide all controversies and 

p. 417* 

11 Votes and ..gra.ceedlngs o,f She Adorably. ,16*0, 

12 Annual .Renort of the Strata.. .Superintendent, of Public. 



LEOAL BASIS FOR CREATION AND KXPAMaiOM np THE OFFICE 26 

disputes concerned with School Law, or under the rules and 

regulations of the state board of education, at no cost to 

the parties involved, with appeal privileges to the State 

A study of the available records for a 30-year 
period, beginning in July, 1912, shows that the 
Commissioner decided 76? cases, of which only 242 
were appealed to th© 3tat© Board of Education, 
resulting in 214 affirmances and 28 reversals. 
There were only 31 appeals to the Supreme Court 
from the 3tate Board's decisions, of which 27 were 
affirmed aud four reversed. Only nine cases reached, 
the Court of Errors and Appeals, with no reversals,^ 

This procedure appears to have met a pressing need, 

for on the average the State Supreme Court receives about one 

appeal per year, and said Court tea only reversed four de­

cisions of the 3tate Board of Education. 

Often these controversies concerned with education 

lead the way to school system Improvement, and sometimes tend 

to suggest, clarify, or eliminate school legislation. 

Emphasis in this area has been on averting formal 

litigation, but the work increased to the degree that it 

became necessary to appoint soraeon® to assist the super­

intendent by hearing cases under th® School Law. 

nf#*g*jg; 

13 Laws, of flew LJnerssY> 16*67 * p. 362, 

U Annual Report,,,of State,.. Joyd of, .Hduci^lon and the 
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It (the law) , . . provides that one of the 
assistants (Commissioners) shall hear all con­
troversies cmd disputes which may arise under 
the school law or the rules and regulations of 
the State Board of Education.15 

In 1867 came the official appearance of the acts 

concerning the secretary and district clerk* As stated in 

the law: 

. . . the secretary shall be appointed by 
the majority vote of all the members of the 
board of education . , .1° 

or, as provided for with the district clerks 

. . . the board shall, . . . by the major­
ity vote of all the members of such board, 
appoint a district clerk, who may be elected 
from among such members , . .17 

It will be noted that In both acts a "majority vote 

of all the members** was necessary for appointment. The 

importance of a majority Vote rather than a quorum is expressed 

a t page 566s of T^fln, T^^gftfrflrP BffifWOOrtW^ffl1** ^® 

point of issue in th© abolishment of the course of study 

and the teaching position centered about th® lega l i ty of the 

vote taken by th© board * *dilch consisted of nine members. 

At the meeting, only five members were present; voting five 

15 ISew, Jersey School Kenogti 1912* p . 17* 

, 16 fip*ffiU»# .Pfotjf.Htaa,, of, ,H»w Jeremy. ITOfrflPlP* Vol. IV, 
Sec. 56, p . 4742* 

17 I b i d , . Sec, 91* p . 4754* 

January 20 



LEGAL BASIS FOE CREATION AND lUPAHUIOH OF THE OFFICE 2$ 

to one for removal of the teachsr, a majority was obtained. 

However, it was later determined that the majority required 

must be of the entire board, and the subsequent ruling was 

that the teacher could be removed only after charges were 

filed, and a proper hearing held, since said teacher was 

under tenure. 

Appointment of secretary.- In a controversy concern­

ing who was the officially recognised secretary of the board, 

at page forty in the dispute of Leuly et al. v. Hitter ft al. ̂  

the majority rule again was most oignlfleant. One, Hurley 

had been appointed as secretary of the board of education In 

the township of weshawken on January 9* 1914* Said board, 

on February 2, 1914, declared the office of secretary and 

district clerk vacant, and proceeded to appoint Arthur V. 

Briesen to the position. 

Reference was imde to the pertinent section of the 

general school law, in part: 

A secretary shall be appointed by the isajority 
vote of all th® ia**nb©r« of the board of education 
* * .20 

By resolution, the office had bean declared vacant, 

and in turn filled by th© appointment of Briesen. The act 

—i—n*ni*mw*i#»i*n ww immim*>mt*mm* mntum m '*—•» 

19 hmlz ift At r,»„ Mlfew. *.!,£»•» Mml „to, .fitgUtaafo 
*12&b p. 40. 

£0 §$M®LMW«,Mm Wih S«*G« 56» p. 22. 
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afflriaed by the state board of education resulted froa the 

majority vote of all the members of the Bo&rdj the Incumbent 

Hurley was removed, and Driesen wms "regularly and legally 

elected as secretary1* of the Weehawken Board of Education. 

Refraining frora voting does not count act a vote for 

th® affirmative,- Heed for an affirmative vot® of the major­

ity of all the members of the board of education i& clearly 
21 

demonstrated in King v, Board of foJucBt,lon .of Asbury .feirk- • 

The board consisted of five numbers, with two voting for 

appointment of the petitioner as secret&ry-buslnes© manager, 

and two voting against, whereas th© fifth vote was not cast. 

An affirmative vot® of at least tliree members was necessary 

for ©lection. The issue brought forth as ©vid®«ee the case 
22 of Mount v. Parker wherein no specified number of votes 

was required, but a raajority of th® board regularly convened 

were entitled to act| & person declining to vote was to be 

considered as assenting to the votes of those who did. 

In the instant case, "th© law specified a required 

nujsber of votes'1, whereas In Mount v, Parker, •* "no specified 

number of votes was required". Secondly, In order to elect 

rm*m0*mmmttmmmm»Mt**lMm 

Lay .foclMflistf 1939-1949* p . 20. 

r., 32 Hew Jersey Law 341* 

?3 mmix%.MrkMi,* m 
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a secretary, Ha Ejajorlty of the whole neifetrsaip" is neces­

sary for legal action, while the actual vote was a tie. 

The case cited for th© petitioner above required wa majority 

of the board regularly convened1' in order to act. 

The fifth vote was ruled to be In ths negative, 

offering as evidence to prove th® stand taken th® decision 

of the Supreae Court In the raatter of Koausko v. Qarretson,^* 

"when a Member dissents, his vote cannot properly be counted 

in the afflrssvtive" • 

Further, the Court of Errors and Appeals in the case 

** *ne State of New Jersey v. Coodfellow2^ arrived at the 

same conclusion at pages 606 and 607* "Their refusal or 

failure to vote justified recording thera in the negative*. 

Testify disclosed In Kin* v, Asbury Park^ that the 

non-voter had dissented fr®» the affirmative action prior to, 

and during, the actual voting. Since three affirmative 

votes were necessary, and only two had been cast, th® petition 

was dismissed. 

i^fmm^tt^im^mmm^i^^^mmmmm 

24 teuske,, £gugiH f̂cttftOfl» K>2 New Jersey Law 50$» 
see Appendix o* p. 238. 
, ^ 25 flftifr, QlMm.^mmi.^t % ^ W ^ > B * *•* J®rmy 
Law 6p4f alsfc :p. 6©6-W| »•• Appendix 2* p. 226* 
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2. Pertinent Decisions Circumscribing 
the Jurisdiction of the Office, 

The clerk's failure to file a bond not essential to 

validity of board meeting.- Although the secretary or dis­

trict clerk ©uat be under bond, whose failure to meet this 

demand does not invalidute any of their functions as offlclers, 

as discussed at page 239 of Huliyeja, ,at si. v. Board of Education 

of Jefferson Township2". 

The appellants contended that all of the school board 

meetings frost their organisational date, &nd until such tliae 

as the district clerk had filed a bond, were illegal because 

of the school officer*u failure to file said docuaumt, 

While the School Law does require the district 
clerk to file with the board of education a bond 
in such amount as the board shall fix and with 
sureties approved by such board, such statutory 
provisions is in th® Commissioner's opinion 
entirely for the board's protection imd in no way 
invalidate© business transacted at meetings which 
May have been held prior to the date of the actual 
filing of the bond, upon which date th© clerk be­
came a de jure instead of a M,JjmM officer of 
the board.*a 

As indicated by the quotation, the Coautlssionar did 

not concur with the appellants* pleas concerning any adverse 

effect created by non-perfornance on the part of the clerk 

of this bonding act. 

%® .Ibid., 2.UH. 
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Board of education unable to remove clerks in the 

secretary's office.- An illustration of the bounds of power 

of the local board secretary is described in Roehford v. 

Savonne Board of .Kduqation sj. al, , A clsrk, titled as book­

keeper in the office of the secretary, we® discharged by 

board resolution. Fron this action, the appellant prayed 

for assistance. In a hearing before the Assistant Commissioner 

of Education, it was determined that the law provided as 

follows: 

The secretary may appoint and remove clerks 
in his office, but the number and salaries of such 
clerks-shall be determined by the board of educ­
ation. «*y 

The respondents claimed that th© bookkeeper had been 

appointed by the board of education, contending that the law 

gave the secretary only permissive power of appointment, that 

should the board fall to perform this duty, the secretary 

could make such appointment®. The facts in the ra&tter indi­

cated that the board "in accordance with the statutory pro­

visions w established the position, and that the secretary made 

the actual appointment, such power having been conferred upon 

the secretary by the Legislature. 

U-tofrft* iji> P» 75* 

30 ftflftftrik ̂ m.PmfU^mt IW* a«w- 7i» p. 40, 
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In the Coanissioner's judgaent, as long u& the number 

of clerks In the secretary's office remained unchanged, only 

the secretary could remove the appellant. Ho could remain 

in his position as lon^ na he continued to be employed by the 

secretary. 

Legality of dismissal of clerical employe© by the 

secretary of the board,- Subsequent to the ruling mentioned 

Immediately above, the secretary took the necessary step© to 

discharge the appellant, who appealed this action, titled 

Roehford v. Board of Education of Bavonne et aL.31. claiming 

that the secretary was powerless to remove hint, Since the 

appellant had already been Illegally discharged and not re­

instated in conformance with th© CoirKaissioner's previous 

decision, he contended that no other action could be performed 

until he (the appellant) was returned to his position. 

Referring to his earlier opinions 

. « . the sole function of the Board of Education 
In relation to the clerks in the Secretary's office 
was to determine their number, and • • • the appoint­
ment and removal , . . within.that number was the 

prerogative of the Secretary.?* 

the Commissioner again stated that Mth© appointment and reraoval 

was th® prerogative of the secretary". 

32 fta,*,, ̂ trflfty, flqftoftl &$mA*„29M* P* 54. 
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Fixing of the School Custodian's bond and desig­

nation of bank account.- It was the Commissioner's thinking 

that the secretary's privileges must not be encroached upon 

through rules of a local board of education. The Bayomie 

board had established a rule that the secretary "shall 

recommend through the Superintendent the employment and dis­

missal of all subordlnatesn. In Bayonne v. Evan33 the board 

of education by resolution had designated a certain bank as 

the depository for all school moneys. The custodian of 

school funds was ordered by said body to place all board 

of education funds in his possession therein and to give a 

satisfactory bond., In refusing to comply, the custodian 

referred the appellant to th® statute from which it had been 

decided that a board of education could not sake rules or 

regulations Inconsistent with statutory provisions » There­

fore, the board could not enlarge the duties of the super­

intendent so as to restrict the authority of the secretary 

conferred by statute to "appoint and remove clerks in his 

office®. 

An appeal from the Commissioner's decision was put 

before the State Board of Education* Xn its response, the 

33 Mmwm Mi, Mm* amm* 
hJM&t<* ,&m.*J#lfa Chapter 302, amendment fwjaehj^ 

Act of 19fl#« See*- 27o* gehool IAVJ see Appendix 6, p# 240* 
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State Board cited: 

The secretary ssay appoint and remove clerks 
In his office, but the miraber and salaries of 
such clerks shall b® determined by the board of 
education.35 

agreeing with the CoBuaissioner's opinion, and recommended 

that it be confirmed. In response to the appellant*is plea 

that Chapter 2$7 of th© Laws of 1926 xf&s unconstitutional, 

the Board stated that It was without authority to declare 

acts of the Legislature unconstitutional. 

Appointments of secretary null and void when board 

falls to appropriate for clerks in secretary's office.- Perhaps 

It raight be in order to suggest another example of the breadth 

of this school district officer's authority as outlined In 

36 

Biel et al« v. Bavoane Board of Kduqatflqft . The secretary 

of the board had rscoimasnded the appointment of the appellants, 

but th© board declined to fix their salaries. Shortly there­

after the secretary, in the interest of economy, isuggeated 

In writing to the board that these eiaploy^es be discharged, 

subject to the board's affirmation. In respond© to this 

action, a resolution approving the dismissal of the appellants 

was adopted by the board of education. 

35 School Law Coapilatlon. ffijS. Sec. 71* p. 40. 

to. p^xmmt, in% P* @4* 
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The Commissioner's decision In the appeal is sig­

nificant in that he emphasised several pertinent facts. 

One* the secretary may appoint and remove clerks in his 

office, and the board determines the salary, Secondly, it 

was clearly understood that th© secretary dismissed the 

appellants, and that they served at his pleasure. Moreover, 

since the board declined to fix salaries for the appellants, 

the secretary could offer no positions, thereby aaklng his 

appointments null and void. Finally, even had th® board 

fixed salaries for the appellants, the secretary*s action of 

recommending their dismissal would have teminated their 

employment. 

Secretary or assistant secretary taay be raiaoved by the 

board of education in accordance with terms of their employment.-

A similar case in point, Nelson v. Baygnn® Board <*f Muoaftion^7, 

wherein the appellant was protected by tenure and claimed his 

dismissal was Illegal, appeared. The secretary, in the inter­

est of budget reduction, presented a recorasendatlon to the 

board that Nelson* aaong others, be released as assistant 

secretary of the board, which action, by resolution* the 

board approved* 

3? mimn^y.Mp^rd of Education, of.Bayqnnc,, School Law 
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Nelson felt that the board resolution did not abolish 

his position, but merely created a vacancy. Also, he claitaed 

that he had not been removed by the secretary, therefore the 

action was clearly illegal. 

Acting in good faith, a board may eliminate a position. 

Nothing in the testimony indicated conditions to the contrary. 

The position of assistant secretary had been abolished, there­

by eliminating Nelson's term of office. 

As in the previous case, since there was no longer a 

position existing, "the number and salaries . . , determined 

by the board**, the secretary would be unable to appoint some­

one in the appellant's place. Affirmation of the CoMiIssloner* 

decision in dismissing Nelaon's appeal xmn subsequently given 

at the 3tate Board hearing. 

Absence without leave good cause for dismissal of 

teacher.- The case of Oarr^apff vl% MmAM MWfaWM\.£& Vfrftft 

Deptford Township-^ appears to go in the direction of en­

larging the duties of the district clerk. The teacher was dis­

missed for being absent from th© school without permission. 

The appellant elaiued that she believed the district clerk 

could, and did, grant her permission for a leave of absence. 

As justification for her belief in the clerk's legal authority 
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to give approval of her action, site stated timt he had signed 

her contract when she was hired in th© school ®ystw» 

The respondents pointed out that tine teaching agree­

ment alio carried th® signature of the president of the 

board of education, tmd referred her to thm findings of 
39 40 

^ t ^ a r y v,» .ftckoô  qfrjA* t )QhWlW» y *, .Wfaft » a n d .TM.Afff 

of Public Schools^*. These citations revealed that those 

dealing with school officers should know the limits of their 

authority, which, as a consequence, left the Commissioner to 

declare that the appellants in absenting herself from school 

without consent of the board of education, was guilty of a 

vital breach of contract and subject to dismissal for **good 

cause*. 

Although evidence Indicated that th© district clerk 

acted in good faith by referring the ra&tter to th© adminis­

tration and the board of education, it is rather odd that 

the entire matter was not conducted by the teacher through 

th© supervising principal from the beginning. 

39 P,latteMry v,., &tfm\, efr. „ftl., $6 Northeastern Reporter 
860; see Appendix ©, p . 239* 

40 JfhftepLgr v.. Alton. 56 New Hampshire 540; see 
Appendix 6* p . 239* 

41 Harvey 0, voorhees, The, ,frw , q f , A y l ^ U * . . ^ W 
gystejs, of t h e , J n t o d Atatee. Boston, L i t t l e , Brown. 1916# 
Chapter IV, Sec. 57. p . 127* 
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Failure to notify clerk of contemplated absence for 

Illness does not constitute grounds for dismissal of teacher,-

Expansion of the district clerk's area of responsibility is 

again cited In .yetfter.x% .IfcmA 6& MWbtkm ftO^A«X 
42 

TqwaeMp • The local board had adopted "Rules for the 

Teachers** which, in part, r&ad: 

If the teacher's absence is unavoidable, the 
clerk of the board of education or the local 
member of the board of education should be imsaedi-
ately informed. Qualified substitutes only are 
permitted to replace the teacher and then only 
by the consent of th© clerk, president or local 
member of the board of education. The practice 
of placing a pupil as a substitute or of combining 
rooms during the absence of a teacher is not per­
mitted. *•-* 

The appellant was not permitted to return to her teach­

ing position after the birth of her child. This action of 

the board was declared illegal by the Commissioner of Educ­

ation. A subsequent hearing revealed that the appellant had 

made several attempts to contact th® district clerk before 

finally reaching him. At that time, he (the district clerk) 

was informed by the appellant why ah® had found It necessary 

to be absent from school, and the reason for a substitute 

taking her place. The Commissioner again ruled that the 

„ 42 feMerv, jfpjfflt of Muc.afrlon,, ,p£ JWOTX ffqmMtt* 

43 jy*i»* P» 73* 
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dismissal of the appellant was without good cause, for her 

absence was due to 

. , , illness which could not have been fore­
seen by her at the time she entered into hw 
contract, • • , and was therefore an entirely 
justifiable one.44 

The case© referred to Immediately above bend In the 

direction of expanding th® functions of the eecretary, while 

limiting the duties of th© administration. 

Legality of transfer of teacher under tenure.- Illus­

trated herein in the controversy of Cheesman v. Gfloucester 

City** is the caae of where the secretary overstepped his 

bounds, if the facts presented were true. 

Cheesman, the appellant, a principal teacher in the 

Gloucester school system for about nineteen years, had been 

moved from a combined seventh mid eighth grade position in 

one school to a fifth and sixth grade situation in another 

building as principal teacher. Tne appellant protested the 

action ^nd refused the transfer on the advice of counsel, 

claiming it was an Illegal action and comparable to a dis­

missal. 

At a board hmrin$ which followed, th® teacher was 

found guilty of insubordination and dismissed. The Commissioner 

44 M%Mf,X%MlUtMX* tiltim* P* 72* 
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did not sustain the respondent in the dismissal on the grounds 

of insubordinstIon, and ordered the teacher reinstated* 

The State Board held, at its hearing, that the ap­

pellant should have followed the board*s instructions, even 

though under protest. Policy or opinion of the Board in the 

case was established by Fitch v. South Amboy » from which it 

held that it would not disturb a local board's decision In a 

matter of this type, If a fair hearing reflected no passion 

or prejudice on Its part. 

A writ of certiorari in the case was heard before 

the Supreme Court in order to review the findings of the 

local board. In this hearing it was revealed that the 

appellant claimed the secretary of the board had informed her 

when she signed her contract that she was mad® principal of 

the junior department of the high school. 

Obviously, if the statement was true, th© secretary 

was not acting within the ©cope of his authority In making 

such commitments. However, parol testimony could not alter 

a written contract. It was the Court's conclusion that the 

State Board's opinion was correct mid affirmed it* dismissing 

the writ. 
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Dismissal of a principal under tenure.- Fountain v. 

Board of Education ..of Madison. Township emphasised that: 

,. . « the duty of a supervising principal is 
primarily the supervision of instruction in the 
classroom. His other duties are of minor 
importance•47 

The appellant had been supervising principal of the 

township for more than three years when he was dismissed by 

the local board of education, as the result of being found 

guilty of charges brought to the board by the citlsens of the 

community* Said charges were that he was not diligent in 

his responsibilities as supervising principal. 

An appeal was taken before th® state commissioner of 

education, but only the respondent's counsel appeared. The 

CoramisBioner reviewed th® testimony &a& concurred with the 

local board's findings. 

In a review held before the State Board of Education, 

it Has noted that with 125 possible school days involved, the 

appellant visited but one school per day. According to his 

own testimony, he ©pent from fifteen minutes to an hour and 

a half In supervision at each building. A section of the 

school law of 1914» cited in part, held: 

. , , a »up<9rvising principal or city super­
intendent of schools * , • shall . . • devote hi 
entire time to • * • supervision of the schools, 

lew Juraey School letsort* 3L«L7« n. 3017 

hi; lew Jersey School Law, 1 ^ . Art, XVIIX. Sec. 223, 
I, a. p* Wv 
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This interpretation of the law completely disregarded 

facts as revealed from counsel's brief as quoted? 

. . . In addition to visiting schools, a super­
vising principal has many other duties to perform, 
such as acting as truant officer, preparing and 
filing state reports, county superintendent reports, 
and united attendance reports for each month; he 
must inspect toilets, deliver necessary supplies, 
and pay persons employed on school work, It would 
therefore appear that tilth the number ot school 
visits actually testified to he must have been an 
exceedingly busy nan If he performed his other 
duties, and that he did perform them Is apparent 
from the absence of charges on tliat score. The 
township in question is seven miles wide and four­
teen miles long, and the schools are three or 
four miles apart,49 

Unable to rule otherwise, the State Board charged the 

appellant with neglect of duty and approved his dismissal. 

The decision reached in this case simply encouraged 

the srrog&tion, by th© district clerk, of functions logically 

within th© sphere of authority of ths administration. Allo­

cation of administrative duties to the secretary or to com­

mittees of the board of education resulted in divided responsi­

bility as to school policy, which brought about considerable 

inefficiency, 

Eule 133 of the atate Board of Education's Rules and 

Regtt3jrtjlons* 1943^ improved this situation wherein all other 

i • urn Ml jmm+mimmmmm»—— I [ 

49 gMi^fAlL^ ?WfflffM»» 
^qhoql, to,nP»^»^W,»,.,J**iaai P« Ml* 

5© RuAej,,,llaniJl,M^mX<m& <Mkl* ****• B o a r d »* Education, 
lu le 133 j &mippmMx &* |>. 2W* 



LEGAL BASIS FOR 0KEATXOJ8 AKB EXPANSION OF THE OFFICE 44 

duties than supervisory were considered as of minor import­

ance. A modification of this questionable condition came 

about in that the duties of the supervising principal were 

expanded to 

. . . consult with and advise the principals and 
teachers In procedural, methods, and materials 
of instruction • , .51 

This long-delayed broadening of the statute relieved 

the district clerk of considerable unwanted and unwarranted 

responsibility. 

special meetings of the board of education mmt be 

called in strict conformance with requirements.- The board 

of education had released the superintendent against his will 

in the case of Cullum ,y. ,Morth Bergen^2. The petitioner, 

Cullum, had h&m\ appointed to a term of five years at a 

special meeting of the board* One month later the new super­

intendent was discharged at the reorganisations! meeting of 

the board of education. 

It was determined that the special meeting of the 

beard, at which time Cullum had accepted his appointment, 

was not legally called, for a resolution of the board of 
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education read: 

Resolved, That Special Meetings shall be 
called on not less than twenty-four hours of 
notice by the Secretary, in writing, upon the 
order of the President or on the written request 
of three members of the Board. 

All notices of Special Meetings shall state 
the object for which such meetings are called.53 

»nd Rule 136 of the State Board of Education held: 

In every school district of the State, it 
shall be th© duty of the Secretary or District 
Clerk of the Board of Education to call a 
special meeting of the Board whenever he is 
requested by the President to do so or whenever 
there shall be presented to such Secretary or 
District Glerk a petition signed by a majority 
of the whole number of members of the Board of 
Education requesting the calling of such special 
meeting.^4 

Evidence disclosed that the secretary was not present 

in the district when the meeting was called, nor did he issue 

the notice of the meeting, which two members had refused to 

attend. 

Although BrUl® ft,,3& has never besn adjudicated before 

the Commissioner, the State Board, or the Courts of the state, 

these same courts have decided that school district meetings 

may only be called by those officers authorised by law, that 

actions taken at meetings not so conforming were invalid, 

53 M M , .ffifl, Mmlmimm^ X9l2X-X9$&» Board of Sdueatlon 
of lorth Bergen* 

lew Jersey 
54 Mlyt„§#.MM%M%Um,t 19M* 3*&te Board of Education, 
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c i t ing 56 Corpus Jur is 355, APfflf, 1> ffyc.ksj55, and taej& 

v. Bergen County School Dis t r ic t No. 105 6 . and others . 

Special meetings called nust conform to statutes or 

by-laws covering these meeting®, for unauthorised persons 

calling same render them illegal, as shown in 56 Corpus Juris 

33^* and 19 Corpus Juris Secundum 90. 

In Gellnas v. Pugera^ it was held that members not 

receiving notice of meetings from persons in authority may 

Ignore such notices* 

A review of the overwhelming case® and texts supported 

the Commissioner's opinion that only the secretary was em­

powered to issue notices of special meetings* 

It was denied by the petitioner that only the secretary 

could call a meeting, for he argued that this duty was not a 

mandatory one, but simply a device to relieve the board members 

of the responsibility. nA master can always do that i^loh he 

can delegate to a servant1*. Properly interpreted, the law 

defined the secretary to be more tlian ju&t an employee whose 

duties were outlined hy the local board. His powers and 

functions are derived from the law and from the State Boardj 

55 Asffar v. Syok.el* 4o Mew Jersey Law 492 

56 jfcgsrA, VaJBergejtt, frgwfcX, ftsk&okMfaPrM^ MPM,M* 
43 New Jersey Law 3 P * 

57 g^XUm,,J^JMmm* 55 8hode Island Reports 232, 
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and his duty, both by local and etcite board, could not be 

arbitrarily assumed by others. In ®n extreme emergency, 

as shown in Qellnas v, Pu^ara. a substitute may act for the 

secretary. The assistant secretary can act for him, but 

enly when so designated by board resolution, as provided for 

in the fr^^.fflfflf*. 

The Commissioner concluded that the special meeting 

was not legally colled, and any action taken was null and 

void, therefore he was obliged to dismiss th© superintendent's 

petition. 

Legality of the enlargement by the board of education 

of the statutory duties of the district clerk,- In the case 

of Qaskill et al v. Plscata^y^" considerable alsunderatand-

ing concerning the distinction between statutory and assumed 

functions of th© office of secretary or district clerk was 

corrected. One, Marshall had been district olerk of th® 

township of Piscataway on a part-time basis for a long period 

of time, with his largest stipend never in excess of one 

thousand dollars. Changing from this pattern, for two years 

Marshall was appointed in a full-time capacity as clerk with 

5*£ J^m P£ ,IW* Chapter 163, p. 351. 

Townsfolk MmAmmJMkmXM®$mP,A M & P» «O» m Appewtix 6, 
p. 241* 
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a salary of three thousand dollars. During August of the 

second school year of this full-time work, the board of 

education by resolution limited the district clerk's duties 

to those actually defined by statute and reduced his salary 

to the one thousand dollar rate. In addition, the board 

created the post of business manager with Its related duties, 

at a salary of fifteen hundred dollars per school year. 

Shortly thereafter, the business managership was abolished 

by the board, who then assigned th© duties of the position, 

together with those of the attendance officer, to th® district 

clerk. The salary of the clerk was increased to twenty-five 

hundred dollars. 

Validity of the board's action in expanding the duties 

of the district clerk beyond those fixed by statute was chal­

lenged by a taxpayers* group of the local community. Also, 

the point of the clerk, who wan also a board members, being 

employed and compensated, and with the authority to execute 

these functions was questioned. 

Referring to 35 Cyclopedia 900, It la held that: 

Officers of school districts are public officers 
and like other public officers their authority and 
power® are generally determined by statute, and they 
can rightfully perform all those act® which the law 
expressly or Impliedly authorises • , •ow 

60 Cyclopedia, .of Law tmd. Procedure* 1910, Vol. XXXV, 
p. 0$$# 



LEGAL BASIS FOR CREATION AND EXPAN3I0N OF THE OFFICE 49 

Powers of public officers are described in the case 

®f Mdr,ewa, .Copip^y ,?,.„ fleUght, flimW- School PtifiMXti** i n 

which it was felt by the Court that: 

The rule respecting auch powers Is that in 
addition to the power© expressly given by statute 
to an officer or board of officers, he or it has 
by Implication »uch additional powers as are 
necessary for the due and efficient exercise of 
the powers expressly granted or which may be 
fairly implied from the statute granting the 
express powers,01 

The opinion of the Commissioner held that th© office 

of district clerk is to be considered a public office, for 

It is covered by a statute with provision for specific per­

manent duties, as defined by law. In the quotation cited 

above, it Is declared that the authority of public officials 

is "determined by statute", and confined to "those acts which 

the law expressly or Impliedly authorises**, and having only 

"such additional powers as . , . necessary for , . . due • • • 

efficient exercise of • , . powers expressly granted or may 

be fairly implied from the otatute granting the express 

powers*. The powers of the district clerk stem from the 

statute, not from the local board. It follows then that since 

this officer la limited to exercise of expressed or implied 

statutory functions, the school board is not within legal 

bounds in attempting to enlarge th® clerk's duties. 

61 4fl|ft, Ap^r^mAmmxj^^lx^, PrntsM PM\mX 
District* 95 Arkansas 26. 
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Apparently the Legislature felt that the duties of 

this office w©ro clearly established, for th© School Law 

provides that* 

Me (member or a board of education) shall 
not be interested directly or indirectly In^any 
contract with nor claim against said board. * 

but still permits the district clerk to hold membership on 

the board of education that employs him. If he were able 

to perform duties and be compensated for them, other than 

those covered by statute for the clerkship, then, through a 

subterfuge of the title of district clerk, he could accept 

employment and compensation in the very areas the Legislature 

intended to forbid him while acting as a board member. 

In view of the fact that it was established that the 

Piscataway Township Board of Education's resolution to expand 

the duties of the district clerk was Illegal, the board was 

ordered to confine the duties and compensation to those 

"expressly* or "impliedly" covered by the School Law for that 

position. 

Misappropriation by board of education of funds 

apportioned for tuition &n& transportation of pupil©,- Of some 

Interest In connection with a district clerk's false certif­

ication mid a board member's Illegal reception of board funds 

would be the citation of lurllnsrton. County Itofterlntaadenfr of 

to School Laws of 1903. Art. 7, 8*tc. *3#. P* 31. 
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Schools v. North Hanover Board of Education et al. * at 

p^gn i&7« The board of education was charged by the county 

superintendent of schools with making Illegal payments for 

transportation and tuition to one of its members. 

It was established that the district clerk had false­

ly certified to the county superintendent that th© daughters 

of Harrison, a board member, were attending a receiving high 

school. The board member was reimbursed by the district 

clerk for the tuition and transportation expenses for two 

years for his children's alleged attendance, until it was 

discovered that the girls were neither registered at, nor 

tver attended, the receiving school. 

Tuition payments are mad© to the custodian of school 

moneys of the receiving district by the ctistodian of the 

sending district. The law provides no means for tuition 

payments to parents or guardian®; however, when transportation 

is supplied by the parents or guardians, as the result of a 

previously arranged agreement with the board, payment is 

permissible. 

As a member of th® board, Harrison could not, under 

the law, be interested "directly or indirectly" in mxy claim 

against or payments by the board of education to him. Ills 

mi i ii i . i ii itt ii JI m m 

, 6 | flow,! %upm%m®wipM ®X *9M%U vg, jfortfa, i\mmm 
t*m&>* 3°«tt* *KJ^93tim» I«y, Jersey School RejWl**, *&$k 
». '1§7# 
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(Harrison) action was directly against th® law in accepting 

payments, and the board clearly violated the provisions of 

the School ,Law off A9P264 in Paying him. 

No consent had boon given by the board for Harrison's 

children to attend any high school, therefor®, even the money 

given for transportation was unauthorised. The Comsdesloner 

ordered tnat all moneys received by the board member as a 

result of th© false certification of the district clerk be 

collected by the board of education. The full apportionment 

made by the county superintendent for the children in question 

was to bs returned to the county collector. 

Jurisdiction of the Commissioner.- Purrar, ,..v.,. ̂ .acfywood 
As 

Borough ** reveals where two board members had allegedly received 

compensation for service© rmid^rod in connection with the con­

struction of a board of education garage. The appellant felt 

that the board should be removed from office* and the members 

charged with violation of their trust© as school officials. 

***• School Law^. in section 124» prohibits board 

members from being interested, directly or indirectly, in any 

claim with or claim against said board". Where appeals have 

been placed before the Commissioner prior to performance of 

64 S^qo^^wy a£ 19Q3» WPPI* 

iMMMP^mkm^ffj^t WA* P«?*>* 
t ^ 66 Jew, Mmm fcfcwl felliM* Art, f l , 3ec, 55, 
(41), p. 36. 
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planned illegal acts by board members, he has ordered that 

these acts not be coneuraated. In the instant case, since 

public funds had already been illegally expended, recourse 

could then be had only through criminal court action, In the 

Commissioner's opinion, removal of th© board of education or 

any of its membership for the reasons cited was not within 

the scope of his authority under the School Law, but rather 

a more proper subject for the courts* 

Obviously, the secretary of the board must have been 

a party to the irregularities mentioned above# but because of 

lack of jurisdiction in the matter, the Commissioner was 

obliged bo dismiss the appeal, 

3. Qualifications Necessary for Appointment, 

Although for a long period of time the State Department 

has made recommendations timt; 

. , # every applicant for the position of secre­
tary or district clerk be required to hold a certifi­
cate of qualification Issued by the Commissioner of 
Education, based on education and fitness, before 
he or she^aan be selected by the board for the 
position.07 

no specific qualifications for appointment have over been set 

forth by statute. However, should the secretary or district 

ii iirni iniiiri mmmmmmmmmmmmm 

67 flffr 4*rjMZfi*)Mh, f̂ ftP f̂u., 1,9̂ 9» P* 211. 
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clerk be selected from among the board members# 

Svery board shall by a majority vote of all 
Its members appoint a district clerk, Who may be 
elected from among such members, , , .°** 

. . » no such appoint©©, . , • other than the 
secretary, shall be a member of th© board,^9 

he must qualify as a member of that board of education. If 

this officer is not a member of the board he need not, of 

necessity, meet the residence requirement. 

Since the secretary may also be serving as a board 

member in the district which he serves, It would be well to 

establish herein the eligibility for board membership. The 

Public Laws of 1903 in referring to board qualifications 

stats as follows: 

A member of the board shall be able to read 
and write, shell be a citlsen and resident of the 
territory contained in the district, and shall 
have been such cltisen and resident for at least 
three years Immediately preceding his becoming a 
member. In the case of a city th® place of resi­
dence of the appointee in the city may be dis­
regarded. He shall not be Interested directly 
or indirectly in any contract with or claim 
against the board. 

6i Laws of 1986*. Chapter 164, Sec, 1, p. 326. 

69 9m ifflw: .scjhooi, Mwfi *>9M» s*». 64 (50} p. 3$* 
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Residence of member of board of education,- O'ffrlsn 

t»„ B<WTi.<tf ̂ PfttrAPfl Pig fteftft, flew Jgrtf0 offers as a problem 

the importance of residence as related to service as a board 

member* The appellant, O'Brien, elected for a three year 

term, was removed from office without notice by th® board 

after having served about one year. He (O'Brien) was reputed 

to have moved from the community, but actually, because of 

poor health, had gone to New fork to recuperate. Acting 

upon the assumption timt he had left the district, th© board 

appointed someone to fill the presumed vacancy. 

The respondent argued that by law the residence of a 

board member is "not his legal domicile, but his actual resi­

dence**, One ceases to be a resident of the school district 

even though he intends to return, it was claimed. Correctly 

interpreted, the word ^resident** ass applied in section $3 

of the SqhopI Lqw of A9Q3» *n People, v. Plfltft71* *nd affirmed 

in 117 New fork at page 159» meant "domicile". Therefore, the 

appellant was still to b© considered a resident of the com­

munity. 

Even if O'Brien had given up his residence and de 

jure membership, he would continue as a de facto board member 

until his office had been declared vacant as provided for by 

law* The local board could not decide the appellant's 

in *»I>II*»I»IIHIII**, tm }mm*m*m*m*mH**0simmjmm 

. 70 .Oftyn, v t Board, ,of;, gduei^lc^ ,,o f, Tafsjfr New fek;* 
School Law„ M®pks$m^MmR* P» 28* 

71 Peonle v. Piatt. 50 Hun 454* 
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eligibility, for under the school law this was for the Com­

missioner to declare. 

The Commissioner's decision that the action of the 

West New fork board of education in the natter was illegal 

was upheld by the State Board of Education upon appeal by the 

respondents. 

Citizens must be residents for three years prior to 

beginning of term of office.- Kimball v. Baxter?* cites 

correct procedure In questioning qualifications for board 

membership. In an election for a one-year unexpired term, 

Baxter was declared the winner. The appellant challenged the 

results of the balloting on the grounds that Baxter did not 

qualify properly* Section 83• Chapter I, Public Laip of -Afflfl 

requires residence "for at least three years imiaediateiy pre­

ceding* becoming a fssmber of the board* 

Kimball, the appellant, claimed to be entitled to the 

contested office for the reason that he held the greatest 

nussber of votes cast for an eligible candidate. That Baxter 

was elected made him a de facto member. The voters had per­

formed their function, but the winner had failed to qualify, 

thus creating a vacancy. In from® .v.. Me vers it is reported 

72 im*M y,xMK&m> torn Mmm„pAtewX,Mm&* i w * 
p. 151* 
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that: 

Frorae was elected a member of the Board of 
Education . . . he iuia not qualified and has 
declined to do so, and , * • at a meeting of said 
Board of Education . . , elected a Mr. Aacaan to 
fill the vacancy . . . this appointment is illegal 
and . . . th© vacancy should neve bean filled by 
the County Superintendent of Schools. The County 
Superintendent is only authorized to fill a 
vacancy In the Board of Education in case there 1$ 
a failure to elect a member. Vacancies in a Board 
. • .arising from other causes than failure to 
elect are to be filled by the Board . , . 7 3 

and the State Board of Education affirmed this decision by 

saying: 

. . . it was assumed that Mr. Frorae's refusal 
to qualify was substantially the same as If the 
resignation of a meaber who had qualified was 
accepted and a vacancy . . • created, • • . the 
vacancy was not caused by failure to elect, the 
Board . . . had authority to appoint nam® one to 
serve until th© next election.74 

Election to office of the appellant, Baxter, was found 

to be invalid, thereby creating a vacancy which the board of 

education had the privilege to fill,, Thus, it can be seen 

that Klsabali had no legal claim to th® vacant position. 

74 XfeiaU 
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Local board not authorised to pass upon qualifi­

cations of Its members,- Qualifications played an important 

part in the decision of .toJcA,i^. *JU •> .fiftffH MMmMm 

if ftcflflfr, MMMmmk A i A « ? 5 *o be read at page 3®\ 

Krejei, althou^i his name was not printed on the 

ballot, was a successful candidate for board membership, 

along with Scioli, the second petitioner. Beth aen experi­

enced difficulty in having oaths administered since the 

district clerk advised them that she was not authorised to 

do so, although for some years previous it had been the 

custom* Upon arrival on the evening announced for the organ­

isational and regular Meetings, the petitioners found dark­

ness and no one present. 

The respondents testified timt the meetings wer® held, 

that lack of sufficient attendance prevented organisation at 

the first session, but at the regular meeting business mm 

conducted. 

Notification was given to the county superintendent 

by the board of education that it was unable to organise at 

the organisational meeting* since a quorum was not present* 

The county superintendent, by authority given under the 1*V , 

. . 75 frajcA .fMftejfaJfrraft o t M m m m mt/i #mk Mmkm* 

Chapter I , See* $5* p« 32* 
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appointed a president and vice president» and notified the 

district clerk that* since Rrejci and Scioli had not filed 

their oaths properly, they were not to be recognised as 

board members. As a result, the board appointed two others 

to fill the assumed vacancies. 

At the hearing It was determined that both petitioners 

were duly elected, Illustrated through such citations a© 

even though they may have only enjoyed de facto status, 

which was not the case. It had not been legally determined 

that the petitioners were not de jure members, 

The Commissioner declared that the board of education 

had no legal authority to determine the qualifications of 

Its members or to declare vacancies and to fill these supposed 

vacancies. Said petitioners were to be duly reeo^ilsed as 

members of the Board of Education of South Naokensack* 

Eligibi l i ty of board members not affected by i l l e g a l 

action during previous t e n s . - In ViQMR&KX, X* Afefff7^ &n 

attempt to disqualify th© respondent, Baker, as. a member of 

MIM**)V«MrtMM«M>«tM 

,A 73 }mm tt, ^Mm%m> &#wX M*, .P^rWrn^t \®Jl> 
p. 96©* 
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the Palsayra Board of Education was made by the appellant, 

Bonaghy, on the grounds that th® board had raade purchases 

from the firm of which Baker was president. These business 

transactions were alleged to have violated "An Act for the 

punishment of crimes" » and *»An Act to establish a thorough 

and efficient system of free public schools « • • * 

The respondent adiaitted that his company had done 

business with the board of education during his preceding 

terra of office, but had ceased so doing before his re-election 

to Dsmbership. 

It was pointed out by way of the School Laws, jpQftEfl*2 

that one might be resaoved from office who gains "pecuniarlly" 

or "beneficially* frost the sale of supplies and equipment to 

the school system with which he Is officially connected. No 

statutory provision la saade designating th® individual who 

may have the power of removal, therefore this action against 

a public official xmy be only by the Supreme Court under quo 

warranto proceedings. 

The CoMaiasloner lacks jurisdiction over violation® 

of the Crimea Act, nor has he the power of removal as indicated 

$0 RevAaAon, rf, Affift* Sections 29, 30* P- a o 2» 

#i Scho^A **Jt*» off A90?» Chapter I , p. 51* 

$2 SutoA,2#mM, 7&S&* Section S3, p . 311 Section 
1§2, p . 5a* 
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above. But, as shown in the case of DuFour efc ala. v. 

guuerlntendent of Public Instruction 3, Justice Garretson 

said: 

It was also held in that case (referring to 
Bur en v, Albertsqn* 25 Vroom 72). Even though the 
right to the office of school trustee is to be 
ultimately determined by quo warranto, there Is 
no impropriety in it being passed upon for Imme­
diate purposes by such instrumentalities as the 
Legislature say appoint , * . 

Consequently, tne Commissioner was privileged to render an 

opinion on the status of the respondent. 

Reference is aade to Park v, Hearon , in which It 

was held that Section 152 of Chapter I, of Public Laws of 

1903* did not apply to the wtype of purchase" sot forth in 

the instant case, Furtner, th© opinion of the Commissioner 

pointed out that tne respondent was not removable fro® office 

for actions performed during © prior tern, this opliiion being 

supported by the case of Stat® v. Jersey City , The Court 

held that "The Council have no power to expel a member for 

acts committed previous to his ©lection11. 

B3 Duffoursta;^, v. fftate .ayffiertaftffidffifr qf W t e . 
Instruction. 72 Hew Jersey Law 371* 

B4 M4« 

p, 216, 

*6 flMM^JmrnxMlP,!* 25 New Jersey Law 53&. 
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Although the law where concerned with board members, 

requated, in part, provides: 

He (board member) shall not be interested 
directly, or indirectly, in my contract with, nor 
claim against said board,*7 

undoubtedly, the law was viol&ted by the respondent, but no 

evidence within the present term was offered to the Com­

missioner to show that the incumbent should be disqualified 

from serving. 

Two claimants to an office. Title can be determined 

only by quo warranto.- Almost a companion case concerning the 

Commissioner's jurisdiction Is found in Bens v. Teaneek®®, 

wherein the petitioner's appeal was dismissed. 

Bens, the appellant, wa® on® of two claimants to the 

office of board ©ember, despite th® fact she had moved from 

the school district. Th® appellant, after having served the 

district for about nine months, took up residence in another 

community. The board of education met shortly thereafter to 

adopt a resolution acknowledging her removal frora th© district 

and declaring her position vacant for that reason. 

Appellant was no longer permitted to participate in 

meetings, mid the board proceeded to appoint her successor. 

Feeling the action was Illegal, Bens appealed to the 

B7 .^Mft.^W*.^ *flM» ^topter 1, S@c. 4*3, *• & . 

leeialons.1939-l.f4g, p . 91. 

http://leeialons.1939-l.f4g
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Commissioner, who expressed th© view that the only way to 

settle the issue was by quo warranto, and proceeded to dis­

miss the petition. 

Although agreeing with the conclusion reached, the 

State Board felt that the CoBiiiiasloner could have assumed 

jurisdiction, pointing to his authorisation to "decide all 

controversies and disputes arising under the 3chqoI .Laws* or 

under the rules and regulations of the State Board or of th® 

Commissioner". An illustration of this authority was out­

lined in O'Brien v. Board of Education of Weatj New,. York*^ 

as previously related, Superior Court Justice Uwayss, at 

page 446 of Koven v. Stanley^®, held that "it was discretion­

ary with the court to Issue a writ of quo warranto although 

the remedy under the 3chool Laws had not beon exhausted*• 

The Eoven case further revealed that the Commissioner's juris­

diction was not denied, but that his or the Board's action 

could not be "either final or ©ff@ctive"» nor could the Board 

rmavQ anyone from public office. 

The instant case presented an incumbent, while not a 

litigant in the proceedings, was entitled to be heard, plus 

a claimant to office for whom any judgment could not possibly 

affect the status of the incumbent. 

®9 Q'Brian, .ŷ JBoord, of. Education off .West .New.%ork* 

90 | M » . A . ,,%«tor,» $4 New Jersey Law 446* 
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In deciding to dismiss the appeal, by affirming the 

Commissioner's decision, the State Board referred the ap­

pellant to the Courts. 

Decisions reached in the Bens controversy again 

brings to mind th® conclusions arrived at in DuFpur et. als. 

y., ̂ ^ e . ^ e r ^ f f i R ^ ^ , > *<* cited in flWflfay ,X«, MMT, * 

Eligibil i ty of school board members.- Weiymou1th 
01 

Township Board of Education*a7J application, attempting to 

establish the eligibility of a school board meaner> and the 

legality of certain appointments to the board presents a 

complex problem concerned with th© illegal appointment to 

office of a man who proceeded to act as clerk of the board. 

Two opposing groups were in Weymouth, each of which 

claimed to be the official school board of the community* 

The complete local school board consisted of nine members. 

but there had been five vacancies to be filled by election\ 

three terms were for three years, and two wore for on® year. 

Rogers and Garrison won election to one year positions 

as school board members. At the next scheduled monthly 

meeting following the organisation of the board, one, Bourgeois 

appeared before the group to state that Rogers, newly elected 

91 DuFour et als* v., Stata toerlntenden^. aurora,. 

92 toMte ,x« M&m* mmm* 

School ReuorSZ 1.915., p. mT^^^ 
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because of his holding the position of attendance officer 

with the board was, in his opinion, disqualified as a board 

member under the law. Bourgeois then announced that since 

he held the next highest number of votes at the election 

contest, he was legally elected to office. 

Facts at the hearing disclosed that Rogers had been 

attendance officer, but his term of service had expired prior 

to his acceptance of board membership, therefore he was eli­

gible for office and was a de jure metober. 

As a result of Bourgeois* declaration, th© president 

named him to replace Rogers, who had not been removed by 

warrant of law. This action of removal exceeded the board's 

authority, for Rogers was not removed for cause, aa cited In 

Section 92 of the School Law. Nor can the board decide upon 

the eligibility of a member» therefore the president cannot 

determine who shall be recô iî ed as members. The Court 

held in SuFour.v., State Superintendent^ that any board of 

education controversy concerning election of members properly 

1® to be settled by the Commissioner, The law provides for 

appeal?' to the Commissioner If Roger's membership was 

questioned, and if declared ineligible & vacancy"1" would 

94 BuFour v.. .Start.*. Superintendent. m$m* 

95 §$Mul MmM* M91* a®«* 10, p. 7. 

96 Xbl$»» 8**» 92» P* 35. 
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result which by law the board of education might fill* Bour­

geois had no claim, for, being defeated at the poll®, he 

was neither a de facto nor a d© jure member as he alleged. 

Subsequently, Rogers resigned, and was replaced by 

Geyer whose election was later challenged. Four of the 

board members met with Bourgeois, and after hearing of said 

resignation acted upon it by appointing Bourgeois, At this 

same meeting, one of the four incumbents resigned, and the 

group proceeded to appoint Mattlson. 

There had been a misunderstanding between the presi­

dent and the district clerk as to when the meeting at which 

Geyer was elected was to be held. However, all but one 

member were properly notified. It was determined that Geyer's 

appointment was legal while Kattlson's was not, A majority 

of a quorum of legally elected members was present at the 

first action, while there was not this necessary majority 

at the second. The resignation of the mmnd board member 

«&s officially acted upon, and Tomlin, a member of the anti-

Bourgeois group, was selected to fill th© vacancy* 

Recognition of the board group which Bourgeois served 

as a clerk caused the president's removal from office, for 

in turning to this group he did not perform his official 

duties, and it resulted in justification of his removal. 
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A decision was rendered of concern to the district 

clerk "who may be elected from among said (board) members". 

An exception to the case of ..fefrerM *a ^Xtoismi fiflfflRftr 

ftojira?7 is to be observed, Th* ffubAftc,,, La,w 0/ A W 9 * * was 

enaet*d in order to prevent municipal officers from using 

their authority to appoint thetaselves to offices they were 

responsible to fill* Despite the decision reached in the case 

referred to above, the secretary's position would have to be 

an exception: 

Section 91. Chapter I, I.L. 1903. S.S. specifi­
cally provides that a member of a board of education 
may serve as district clerk and thereby receive com­
pensation. There is no other statute providing 
remuneration for board members."' 

for board members ar© privileged to hold this office. 

Article TI school districts require that the secre­

tary 

. . . shall, before entering upon the duties 
of his office, execute and deliver to said board a 
bond in a sum to be fixed by said board, but not 
less than two thousand dollars, with surety or 
sureties to be approved by said board conditioned 
for the faithful p^rtormuic^ of the duties of his 
office. Said board may accept the bond or under­
taking of a trust company or surety or indemnity 
company, and may pay the annual premium or fffi*. 
therefor as a current ®xp$>nm of said board.iW 

97 flojMTftli :X%,,P>rlMfA0l „PiTOfr,X PmvA* 37 New Ur&9y 
Law Journal 272* 

m ffubAIc lm^JWh ?• X7*. 
99 $§$m$X, MM J§MA»*,A.2M* P- 5O 

100 nm i«rm,.Jtota«* Mw*. ME?*» *•«. ?® (56), p. 41. 



LEGAL BASIS FOR CREATION AND EXPANSION OF THE OFFICE 6& 

The ruling differs but little In the Article VII 

district: 

* • • the (district clerk) * , , shall execute 
and deliver to ©aid board a bond in the sum to be 
fixed by said board, with surety.or sureties to 
be approved by said board, . . . i U 1 

The distinction between the titles described above 

is observed to be tSiat there Is no minimum amount of bond 

required in the second ruling. 

Confusion might still exist in the minds of some 

persons who find that the secretary also serves as a board 

member. Should the secretary's title change from that of 

secretary to "secretary-business manager", said official Is 

no longer eligible to serve as a board member, for: 

The board shall appoint a person to be its 
secretary, &nd may appoint a superintendent of 
scnools, a business manager, and other officers, 
agents, and employees aa may be needed, and may 
fix their compensation and terms of employment, 
but no such appointee, officer, agent, or employee, 
other feh&n the secretary, shall be a member of th* 
board.*02 

Should he choose to remain a board member, he would not be eli­

gible to serve as gecretary-business manager. The Pisgateway 

decision strongly affected this job combination, for a board 

of education cannot enlarge th© statutory duties of the secre­

tary • with the result of "enabling a board member to engage la 

and be compensated for duties expressly denied him by statute"» 

i h 0ii mvwfmimmmmtmmtnimm •)* 

101 3EM4«« S«*. 135 (91)* p . 92. 

IftAQ. 1E-6-27, pV 119. 
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4. Tenure Rights Enjoyed by the Office. 

District clerks and secretaries, like other school 

officers, can enjoy tanur* of office for any 

. . . secretary . . . of any municipality devoting 
his full time to the duties of his office, after 
three years* service, shall not be discharged, 
dismissed, or suspended from office . , . i Q3 

Numerous cases have arisen in the area of employment 

and dismissal of the clerk or secretary. Insofar as possible, 

only the more significant decisions will be reviewed. 

District clerk may bo elected by new board to begin 

service at any time subsequent to its organisation,- Selection 

of a district clerk by a newly organized board was challenged 

In Moore v^ Board of .Education of fergna3,0^. Moore had been 

serving as clerk of the board of education for nom® y^rnr®* 

when a new board organised and selected Chateilier as Its 

clerk or secretary to replace the Incumbent, as provided for 

In Chapter I of the Public Laws of 1903* Section 91. 

The president of this new board group had instructed 

the clerk to notify the membership of the meeting to be held 

for this purpose. At this meeting, the new secretary was 

selected to begin his duties on the following July 1. 

103 Ibid*. 1E-5-51. p. o«. 

104 Moor* v.., ..Board, of .Education of. l®mxm* flflbftol JfaK 
Beafeimna* 19.3g.« P. 7 8 . 
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On July 1, the board having appointed Chateilier to 

serve as clerk, requested that Moore turn the books and 

records ©f the school district over to his successor. 

The incumbent refused to relinquish his office, which 

he had held for about sixteen year®, claiming his was an 

Indeterminate appointnent and that he was not removed by a 

majority vote of the board. Events proved, however, that 

notice of his dismissal by the board was sufficient to make 

this action entirely l@gal. 

Moore felt that the newly organised board could not 

properly perform actions over which the old board, still In 

power, had control. However, it was decided that the new 

group had such authority providing the action would become 

effective during its own term of office. Therefore, Chateilier 

was to be recognised as th® new district officer to begin his 

functions on the date ©stabilised by the board. 

The board had recognised timt Moore should remain 

until July 1, forJ 

. . . during the month of July in each year 
he (the district clerk) shall preaont to the board 
of education a detailed report of th® financial 
transactions of the board during the preceding 
school year . , ,*°5 

-'•-"•rTiMiiirr-iinar imr i, m n r IT rt"-"- r n r 

105 mXMMwM,X9®}* Chapter 1, Sec, 91* p. 35. 
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In Skladzlen ,y>. .Ifryonne10* the Supreme Court held 

that each board of education had a right to select a medical 

inspector as well ©a to discharge him, Since the sections 

governing selection of the district clerk and that of 

appointment of the medical inspector are almost identicalj 

Every board,, . , by the majority vote of all 
members, appoint a district clerk, who imy be 
elected from among such members, and shall fix 
his compensation and tarn of @Mployment,i07 

and In the case of th© physician: 

Every board • • . shall employ . • • 
(a) aedical inspector, and fix his salary and 
term of office.108 

the findings in the Ukladsien case would apply similarly to 

the district clerk in the litigation being considered. 

Although not mentioned, on® can observe that this 

case was not, nor could be, appealed on tenure grounds, for 

only those officers "devoting full time" to th«gir duties can 

enjoy tenure. Th© Commissioner declared that th@ board 

acted with legal authority in replacing the incumbent with 

a person of its own selection. 

106 ffkAadjim y,i „#c#0l < HmMw ,9f ®mwm w 
Atlantic 600. 

October 15» 1 W 1 , sror.a,, 

10a Ibid.. Sec, 22®, p. 91. 
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Legality of dismissal of district clerk.- Tenure 

served to prevent the dismissal of th® clerk in PAscafrawav. v. 

rstiall* "• The respondent, Marshall, had acquired tenure 
31ft 

under the provisions of the foablfo ,La*s ,o.f X9ftr ®n<i nla 

removal was possible only upon charge® of "inefficiency, 

bad behavior or other just cause". 

Testimony revealed several illegal acts and official 

misconduct by the respondent in the performance of his duties, 

but all violations occurred prior to his going under tenure. 

The 1927 statute gave the Commissioner no authority over the 

offenses committed by the district clerk before he went under 

tenure, for the board controlled his appointment while It was 

for a limited term. 
ill 

As previously cited in 3|f fte,,, X% jfrraajr ,C JUftX * *>*** 

could not. be expelled for acts aonasitt*d prior to his election 

to office. It appeared that the Legislature fully intended 

to disregard past performance in creating a new protective 

terra for the clerk. Holiday v. Fields, brought forth the 

109 jPMftfltWMax Jm^&p,jfpft,r,4 oft MmvMQAM^ MFMMk^* 
®.!^®XMM,,$n%®mw.tJMM* P« 43* 

110 public Sfgnm .of 198?• Chapter 13d, See, 91, p. 241-

111 stfttj* „y,t JwmirMPT* mmm,* 
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Court opinion that! 

As is usual In such statutes, no direct 
reference is made to future acts or omissions, 
but there is no express declaration that it shall 
apply to the past offenses, and there Is nothing 
in the words used that Indicates a legislative 
intent that it ©hall do so, under the general 
rule of construction it must be given a pro-
spec tiy© effect,Xi2 

thereby establishing the CoOTalssion®rfs opinion that regard­

less of the offenses committed prior to tenure* he (the 

district clerk) was entitled to protection. Jurisdiction 

over the removal of the district clerk devolves upon the 

Commissioner, and the local board loses tuie prerogative to 

remove the officer for past offenses, once he gains tenure. 

Term of district clerk coterminous with life of 

appointing board.- The Exeunt Firemen's Act did not offer 

the protection the appellant hoped it would in Burr v* Worth 

Arllnigton3,1^. B&rr* who was an exempt fireman, had been 

elected as district clerk of th® borough and served for a 

little over a year before being released. 

In protesting hl*s dismissal, the appellant claimed 

protection through his status &JS a fireman, as interpreted 

112 %PM^XXt,JAvAM* 275 Northwestern Reporter 
642. 

$!RhpoA frtt^teftfflnftvA23&i P* 76* 
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from Chapter 212, of the Public Laws off 1911s 

No person . • » holding a position or office 
under the government of this State, » . • town 
. » .i or other municipality, , , . whose term 
of office is not yet fixed by law, . . • who Is 
an exempt fireman, , • « shall be removed from 
, . . position or office except for good cause,, 
shown after a fair and Impartial hearing . . ,H4 

Cited in the Supreme Court decision in $kladglen v. 

Bavonne13-*. timt each board of education must organise 

annually, since it was a non-continuous body, and that all 

appointments should be coterminous with each board. However, 

in fiidgoed v. Bayonne^*, the Court declared that th® board 

employee in question held tenure rights as a veteran* Also, 

in Young v. Stafford 't it was shown that there are sera© 

appointments not limited to the life of the board. 

Justice Garrison, In delivering his opinion In the 

Burgan case, said that it did not "lay down the broad rule 

that all appointments are limited to the life of tho body 

» » . that makes the appointment**, He quoted the statute: 

Each board shall upon organisation , , . have 
power to employ a secretary** 

114 timmftom&t.* M%* M^Afi km, ffifi MA» 
Chapter 212, p, 444* 

iu ^ M « M m x« iMBtiC MttflflJftiVtffl aft Mmm * ®w>m, 
116 lAtef,4 %^MltoMM* &&® Atlantic 162, 
117 Xounff v... Stafford. S6 New Jersey Law 422. 

11$ mm.fo"*tfif-Wto* Chapter 120, 3eo* 3. p. 210, 
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Contained in Chapter 164, Public Laws of A923* is 

the statement, in part, "Every board of education . , . 

shall, . . • appoint a diatrict clerk". The respondent held 

that the findings of Burean v. Civil Service13^, and Haves v, 

120 
Mobius* , could well apply to appointment of district 

clerks. 

Being mindful of the decisions reached by the courts 

in the above cited cases, the Commissioner decided that the 

term of office of the clerk was coterminous with Ills spon­

soring board's official life. Therefore, the appellant 

could not claim tenure, and hia appeal was dismissed. 

Dismissal of a city superintendent.- While it refers 
121 

to the superintendent's position, Carr v. Bavonne is of 

concern to the secretary's tenure. The appellant, Carr, 

protested his dismissal as superintendent in an appeal to 

the state commissioner. Upon hearing rumors of a question­

able nature concerning the school district's proposed building 

program, the appellant had reported his findings to a committee 

of the board of education* Since no action was taken on the 

superintendent's report by these board members, Carr then 

119 Eurgan v.. Civil Service, 84 New Jersey Law 219# 

120 Mayes, v.* IfabAus. 96 New Jersey Law 66* 

121 qarry,,,Board of Bdue^tflon oft Bayonn,®, 
aqho^. ftaport. 1916. p. 197, 
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wrote to the mayor, end later appeared before the board of 

school estimate relative to this important Information con­

cerning the school district. 

Shortly thereafter, the board met to charge the 

superintendent with making public statements detrimental 

to the board of education, and of interfering with the busi­

ness methods of this group. The appellant was found guilty 

and thereupon relieved of his position. 

It was the Commissioner's opinion that Carr had 

acted in good faith, thereby Invalidating the charges against 

him. However, at the time of the litigation superintendents 

were not protected by the tenure act, and their term of 

service came under the provisions of Article VI of the ffchool 

Law and the rules and by-laws of th© employing boards of 

education. 

Pointing to the respondent board's by-laws: 

He (the superintendent) shall be appointed 
for a term of three years except in case of his 
first appointment as superintendent of schools 
in this city, when he shall be appointed for one 
year • , . 

the appellant claimed that his was a three-year term, there­

fore he could not be dismissed prematurely. 

In response, the board remarked that the atatutes 

gave it the right to dismiss the superintendent without 
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cause, quoting: 

Whenever a superintendent of school® shall be 
appointed, it shall be by a majority vote of all 
of the members of the Board of Education. He 
shall receive such salary as said Board shall 
determine, . . . He may be removed by s majority 
vote of all the members of said Board*"*"1*2 

The controversy before the Commissioner, as reflected 

above, involved which took precedence, the statute law, or 

the by-law provision of the board of education. Local boards 

may enact by-laws so long as these do not conflict with the 

statute law, in that they do not limit or extend these 

statutory powers. 

Consequently, the "majority vote* clause in the 

statute prevailed, making removal of the appellant legal. 

On appeal to the State Board, it became necessary for 

the Board to ascertain the intent of the Legislature in pre­

paring section 71* Article ¥X of the Bohool Law in relation 

to the secretary of the board, the superintendent of schools, 

and the business manager. In »o doing, a portion of section 

57 seemed pertinent to the Issue: 

It (board of education) shall appoint a person 
to be its secretary, and may appoint a superintendent 
of schools, a business manager • . . and may fix their 
compensation and terras of employment . • . 

122 School law, of MBMhi Article VX, ttm< 7l» p. 33* 
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and in section $lh 

• * * ttuch board shall make, amend and repeal 
rules, regulations and by-laws not Inconsistent 
with this act or with the rules and regulations 
of the State Board of Education . . • 

Article VI of the School Law provides for and defines 

the duties of board members, secretaries, superintendents, 

and business managers, and also for their removal. A speci­

fied cause is the important element for board member removal, 

but in the ease of the secretary, superintendent, or business 

manager, any cause is sufficient plus the "majority vote". 

A local board may contract for one's services for a 

definite term and also to release said individual, but only 

for cause. Carr's dismissal was completely for no cause, 

as was shown by the Commissioner whose judgment was confirmed 

by the State Board. The appellant's release was adjudged a 

violation of the terms of his contract, therefore the decision 

of the Commissioner that th© dismissal was legal was reversed 

by the State Board, 

Violation of contract of employment by board of educ­

ation.- The appellant! Peeney. challenged the legality of 
12 1 

her dismissal, in Feeney v, Horth Bergen* •% as assistant 

secretary. 

123 fpmm,Xtn®P&H Qft Ea^qat^pn, qf ftqrtfr a*r,g*a, 
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On two counts the petitioner waa found to be in 

error. Initially, the Tenure Ao%lzl* was not retroactive 

to cover Feeney's years of service prior to its adoption. 

Furthermore, the community's population did not warrant the 

application of the tenure statute. Unless the minimum popu­

lation was at least 25*000, the tenure law was not signifi­

cant to the case in point. 

It would appear from the evidence produced, that th© 

appellant's employment was contractual, for one year at a 

time. Reference was made to Beach v.f Mullen*
2^ in esta­

blishing this important point. 

Turning to still other recognised sources, the legal 

principle herein supported wasi 

. . . that a definite term contract is construed 
upon its expiration to be renewed for a like 
period and upon like terms if all the circum­
stances, such a® continued retention and corapen- 12>^ 
Sation of the employee Indicate such an intention. 

The Court offered the case of Fj^lffl, ,¥,»,, , jBrmftf flffifflRiffli: *» which 

it was held: 

(that) The existence of a continuing contract 
of service from y&ur to year or from one definite 
period to another may be implied from proved facts 
and circumstances and the course of business be­
tween the parties, and is always a question of 
the intent of the parties.1^7 

Law 419 

124 Putifte ,U*fi fift, Xm* Chapter 201, p. 336. 

125 Beach v* Mullen, 34 New Jersey Law 343. 

126 26 Cyclopedia 976, supra. 

12? Paaslno v.. JEfrady Bra-ffa; Company. f} New Jersey 
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Such was the case of Peeney, in which she was kept 

on as assistant secretary, and paid a yearly salary. The 

Commissioner opined that since the respondent continued to 

accept her services and compensated her beyond the date of 

expiration of the final contract, it was to be considered 

as an implied renewal of her contract for still another 

year. 
i og 

Citing PlemlngtejR,,y^„jj> t̂*„,Bp*rfl ,qft E f̂ift̂ Afffl * 

the Commissioner held that a contract between a teacher and 

the school board was a binding obligation although it passed 

from control of the board* Consequently, any contractual 

term incurred by the board could not be legally abrogated. 

Action of the respondent in refusing the appellant's 

services one month and a half before the expiration date 

of her implied contract did not relieve the beard of its 

obligation to pay her for this period. However, she could 

not be reinstated, for th® contract obviously was not to 

be renewed and the expiration ciato had passed. 

In a review of th© stand taken by the Commissioner, 

the State Board concluded that this action was correct a.nd 

proceeded to affirm the decision previously rendered. 

'Tin j .HI m.i ILIIMII n—r—--——-^—T—-——— 

1J^ VXwfaUfam ,Y,t 3ta*r» B^aro; of .fiduenftlfla* 52 
Vroom 211* 
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District clerk acquires tenure upon completion of 

three successive years.- D,ePfr^Um Yt„ MrvfreW129 describes 

the efforts of the petitioner to secure tenure recognition 

by his board of education* Era, the petitioner, had been 

elected to office by three successive boards. In the fourth 

year, the board by resolution abolished the full-time clerk­

ship, and recreated a part-time position to which he (Em) 

was appointed for the school year. One month later the 

board amended its former action to make Em's appointment for 

one year, starting from the previous month. 

It was clearly proved that the petitioner had been 

employed as a district officer on a full-time basis. This 

was significant, for the respondent board in Section 3* of 

its By-Laws, fliflas ffl4 N i A ^ W h e l d j 

He {the district clerk) shall be on full-time 
duty between the hours of 9:00 A.M. and 3:30 P.H* 
during the school year. 

The Commissioner ruled that the petitioner did serve 

the board in a full-time capacity, despite his additional 

employment outside of his designated working hours* 

12g jaMWtfyliJ&mj tf MjWftlftQft oft JFtfrtffWV 
lehool Law Decisions,._...1939-1949. p* 102. 
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Also, the state statute was pertinent: 

No secretary, district clerk, assistant secre­
tary, , , . of any board . . . in any municipality 
devoting hia full time to the duties . . , after 
three years* service, shall be dismissed, dis­
charged, or suspended from office, . . . except 
upon a sworn complaint for cause and upon a 
hearing had before the board,130 

Although the respondent held that th© Carr9II v, 

MatawanJ-*1 decision by the Commissioner and affirmed by the 

State Board as well as the Supreme Court, defined clearly 

the meaning of wyearn, It was the Commissioner's contention 

that Barr v. North Arlington ' showed the district clerk's 

term to be coterminous with the life of the board. This 

finding was guided by the case of Bureran v. Civil Service. 

in which the Supreme Court remarked: 

We think that the terra of the secretary Is 
definitely fixed by law for one year, by the 
statute, as if the act had in express terms 
stated that the term of employment of the secre­
tary shall be one year,^33 

130 New Jersey Statutes Annotated* Title 1&. Education. 
1940, suura, 

131 Carroll v. Board of Education of I4atawan, Hew 
Jersey School Report, 1931. P. Il9* 

> 

132 Barr v. Board of Education of North Arlington. 
gujgft* 

133 Buraan V, Civil Service, supra. 
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In addition, the Court of Errors and Appeals, of 

Evans v. Gloucester, stated: 

(The) Prosecutor's term of office was either 
fixed by the resolution creating the office for 
one year, or if not fixed, in the absence of 
statute, presently in force, or ordinance or 
rule under legislative action, the term was for 
one year being co-terminous with that of the 
appointing power,134 

It was f©lt by the Commissioner that the Carroll 

case was more appropriate to teachers, whereas the district 

clerk is better to be compared with board members, whose 

term means in years measured between board organisational 

dates, not calendar years. Both the Burgan case, decided 

by the Supreme Court, and the Evans decision settled by the 

Court of Errors and Appeals, interpreted the year to be 

coterminous with the life of the board. These facts 

strengthened the Commissioner's ruling that the petitioner 

had come under tenure. 

Remaining was the question of the legality of the 

abolishment of the full-time position and its protection for 

the incumbent. Citing Seidel v. Ventnor City, the Supreme 

I iiMUM' Ml II"" • I'l » » 

134 Ivans y. Board,of Education of...Gloucester City. 
School Law decisions* .19.38. p. IQOV 
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Court held: 

. . . Granting that apart from the statute, 
a school board may in the interest of economy 
reduce the number of teachers, the protection 
afforded by the statute would be little more 
than a gesture if such board were held entitled 
to make that reduction by selecting for dis­
charge teachers exempt by law therefrom, and 
retaining the non-ax@mpt . • .*->* 

Turning to the decision of the State Board in Davis 

v. Qverpeck 3 , it was found: 

• • . We do not b®ll©ve that we should 
place a construction on a statute which will 
so readily enable boards to evade its pro­
visions, *37 

and continuing, the Supreme Court of the United States in 

the case of S.tand>rd, PjNti&MtY., ^nufactuylng .Cq,a y . .IjnXfepfl, 

States^-*8 constructed the Sherman Law as follows: 

This court has occasion in a number of cases 
to declare its principle. Two of those cases we 
have cited. The others it is not necessary to 
review or to quote from except to say that in the 
very latest of them the comprehensive and thorough 
character of th© law is demonstrated and its suffi­
ciency to prevent evasions of its policy 'by resort 
to any disguise or subterfuge of form*, or the 
escape of its prohibitions 'by any IndirectionJ * *39 

p. 12#. 

135 Seidel v. Vantnor City. 110 New Jersey Law 31. 

136 Dayls v. Oysrpsckt New Jersey School R*nort. 1912. 

137 2h*d«t School,%w, ftecAslons,. ASP<> P- 191. . 

13®" stjfi^rd, mmf^twMK Cq» y*, .JjfaAfcfA .itefrftft. 
226 United States. 

139 Ibad* 
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Feeling that enabling a board of education to trans­

form a full-time clerkship to a part-time position and there­

by removing the incumbsnt's tenure protection would render 

the statute useless, the Coraraissloner declared the resolution 

creating the part-time office was of no effect. The petitioner 

was to be reinstated on a full-time basis. 

Summary. 

Records indicate that the local achoolboard clerkship 

had been functioning for a long time before it was recognised 

by official sanction of the Legislature. Tills was quite 

fortunate, for when Section 56 of the Article VI school-

district f and Section 91 of th® Article VII district appeared, 

the probleras of the office had already hoon encountered, and 

undoubtedly this experience influenced th© preparation of 

these sections of the Softool Law referring to the clerk's 

office. 

Perhaps the most important ruling to be rendered of 

interest to this position was the Piscataway decision. This 

action discouraged boards from enlarging the duties of the 

clerk beyond those established by statute. The titlta of 

"secretary-business manager** began to apponr more often. 

The secretary's duties had been limited; and now should he 
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desire to assume the functions of business manager, he could 

not remain a member of the board of education. 

Despite the fact that, In some of the cases cited, 

the litigants do not include the clerk, the rulings laid 

down affected his office In some measure. 

In view of th© secretary's ability to serve in a 

dual capacity, it became necessary to illustrate his qualifi­

cations for the position under discussion by way of those 

required for board raembernhip. 

Vith regard to tenure, Section 51* Chapter V, of 

Title IS. Education. 1940. defines the conditions under ttfhlch 

the secretary &a.y acquire tenure or be dismissed. It would 

appear that immediately oignlficant to any tenure litigation 

Is whether or not th» incumbent was devoting "full time" to 

the "duties of hie office". Further, any consideration of 

removal "after three years (full time) service", could only 

be accomplished by way of serving the clerk with a "sworn 

complaint* and conducting a "hearing before th© board". 

The present chapter differs considerably from its pre­

decessor. The first dealt with a historical treatment of th© 

clerk's office, whereas this is, and its successors will be 

concerned with s legal approach to the clerk end hie duties. 

This chapter investigated the legal position of the office 
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of secretary, in its creation md expansion. The next area 

to be considered will be that of the clerk's functions as 

secretary to, and as legal agent of, the board of education* 



CHAPTER I I I 

LEGAL Biu,;IS OF flUi FUNCTIONS AS .v>l£CRKTAJtf 
him AS LEGAL AQBNT OP THK BOARD 

State school records are replete with constant com­

plaint* of poorly kept or nonexistent municipal school 

records. Marcus ». Wells of Bethlehem, Hunterdon County, 

reporting in 16*55 • stated: 

Kvei'y district ought to have a clerk, whose 
duty it should be to keep a record of all that 
transpires,* 

This quotation simply reflects the sentiment of 

clear-thinking friends of education of the day who worked 

and hoped for general improvement of existing conditions. 

Town superintendents and school comttlttses alike 

emphasized %\m value of good records. William &rymt mpm?-

intendent of ti'iuingboro. Burlington County, in 1$S7 wrote: 

• . . for want of any reliable data from the 
operation® of my predecessor to govern me, and the 
neglect of the trustee© and teachers to perform a 
very important duty, the keeping of a proper record, 
statistical and otherwise. I am'under the necessity 
of presenting a vory lane report.2 

It was the common experience of th® successors to 

school offices to discover that few, if any, permanent 

mm* p* "5 . 

to th*; Jowiml ,of ,tl:i@ Sen^¥f_ Aal7* p* left-
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inscriptions of school activities had been prepared or pre­

served. 

State Superintendent C. M. Harrison, In his annual 

report, saw fit to observe: 

The first step, then, in remodeling the school 
system consists In providing an efficient govern­
ment for itj . . . whereby the defects of school 
sanagement are revealed; . . . to secure general 
supervision over local officer® whose duties em­
brace the disbursement of fund®, the Inspection of 
schools . . . It oust huve its agents, each 
charged with the execution of specific duties, 
yet each responsible to a central authority* 

(In) . . , good school fsoverniaent . . . (It 
will be found that) . . . its officers are few, 
and their duties, properly performed, secure 
unlvomity, efficiency, and progress • • .3 

Mr, Harrison was conscious of the pressing need for 

reorganisation of public education In the state as it then 

existed. 

Emphasizing the importance of the role of the clerical 

officer of the board of education. Sam Lockwood was candid 

• » , telling (th® district clerks) that their 
office was of great importance*, and would not be 
unattended with considerable personal care, in 
fact, toat in a great &tsaure, the prosperity of 
the respective schools would depend much upon the 
overnight and seal of the respective clerks.* 

3 MtkUypMrnnnPrn^m*'^ import*, i^g, mA-> p. 7* 
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Superintendent Lockwood felt that the work of this 

official was so vital and tlue-eonsualn/: that its activities 

should no longer be voluntary in nature. Hi® clerk should 

be expected to fulfill all the duties thereof, and be ude-

qu&tely compensated. 

Burlington County Superintendent ttdgar Haas described 

a most disturbing condition prevailing in 1$7©J 

As to the matter for the history of the schools, 
it siuat be understood that but little could be 
fleaned from record, fro© the fact that until a few 
late years, little or none has b<&#n kept of th* 
schools and their proceedings. As a matter of 
course, he had chiefly to consult, tiae and again, 
the old people of the county. And • • . not com­
plete for want of time and m&arzrmmn® of ©xact 
information • . • ? 

Despite the legal recognition given the clerk, as 

late as the above mentioned date, school officials were en­

countering difficulty In compiling accurate educational 

information. 

Puring this s&iae yo&r of 1$7$ the county super­

intendent of Salem, William H. R*«d, outlined what he felt 

should £* to sake up a good secretary: 

To fully discharge the duties of clerk, requires 
not simply the very important qualification of an 
interest in the school» but good judgment, in a 
business sense; with a clear understanding of the 
provisions of the law relating to the duties of 
the office.® 

6 UmAmmx $pkq®XM®m^t, X$2k* ®®pr®» p. 89. 
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Unfortunately, in too many Instances, even these 

simple qualifications outlined were not observed. Lack of 

requirements for appointment to this office have handicapped 

process of the schools In jsorae measure. 

Superintendent Honer A, Wilcox of Passaic County 

expressed his opinion of th© school clerk: 

While the chief executive officer in a board 
of education is nominally th* president, In point 
of fact the district clerk holds that rank.7 

Adding emphasis to the importance of the office of 

board secretary and its related duties, Superintendent A. B, 

Poland of Newark schools in 1902 wrote: 

Permanent official records, to be sure, are 
not so necessary in case of continuous service of 
superintending or supervising officers, but with 
an ever-changing board of school ©orwaiaaloners ' 
and with changing school officials of all ranks* 
records of service that are full* definite und 
particular, are of ineatlsable value to protect 
aerit and competency from arbitrary decisions 
and errors of judgoent and action,8 

Having in taind much of the experience expressed 

above, the Legislature saw fit to ?*ive the secretary legal 

Stature in 1867* and upon recommendation periodically Modified 

the functions of this officer. 

" • » ! "in.. mnmnil inm——— <innnl 
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Any change tends to create resistance. The secre­

tary's office was no exception to this condition. As public 

education became nor© complex, so did the activities of th© 

clerk. At tines, it hec&tae necessary to refer school contro­

versies to the state department of education and to the 

courts for adjudication. More often than not, reference w&& 

made to the local school board Minutes in an attempt to 

settle these disputes. 

School problems are usually, or become, the concern 

of the board, and it la the clerk's responsibility to record 

these difficulties and their solutions accurately when md 

if they are placed before th© board of education for consider­

ation. VJnen these conflicts cannot be resolved locally, they 

are forwarded to thu state commissioner who invariably calls 

for the recorded minutes dealing with the problem fro® the 

local level. 

Various secretarial obligations of the district el^rk 

will be investigated in th® first of the following sections. 

The second half of the chapter will treat of th© secretary*a 

legal activities concerned with th© board. 
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1. Functions as Secretary to the Board. 

The secretarial functions of tills district official 

are "such duties as are usual to a Secretary in recording 

ssinutes of the board , , .w9 

A somewhat unusual point Is discussed in Levlne v. 

Sayonne Board of Education et al.*-° The appellant, Levins, 

had presented a series of petitions before the board, of 

which he was a member. The resolutions* in question lacked 

sirpiific&nce In that they were not seconded by any of the 

several board member®% consequently, the secretary Made no 

record of the®. 

Subsequent to th© reading of the minutes of the 

previous session at the following masting, Levins surgested 

that the secretary correct hi© rword® to Include the un-

seconded resolutions, when the secretary refused to eostply, 

the appellant proceeded to oftmr a notion to honor M s re­

quest, but this failed passage since it lacked a ceeond. 

Mm Jer»*y. Secr̂ t.ii.rlis-Pl̂ .fcrlct :ci.*rkj»' Butica. .and HeeppnaT-
bllitie*. October,.. .1949* Mew Jersey Association ofSchooX 
Business Officials, p. 2, typewritten copy. 

io \s%%mALM| 9l,M}hmh^m,,p£, ,W\mm®,» MMJMMI 
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Counsel for the board cited the School Laws of 1,925 

in its defense motions 

The secretary shall record the proceeding* of 

the board and of its committees, . , , H 

thereby legally defining what mu©t be included in the records 

of the local school board. And furthers 
Such board shall make, amend and repeal rules, 

regulations and by-laws not inconsistent with this 
act or with the rules and regulations of the State 
Board of Education, for its own government for the 
transaction of business » , ."*••> 

This section of the law outlined the local board's 

Halts In its transaction of business. Hots should be taken 

that the Legislature simply set the minimum, tmd In so doing 

gave the local board of education considerable latitude in 

this area of control. 

The rules of th© Bayonne board provided that J 

So laotion shall b© entertained unless seconded. 
The nacie of a member making a isotion shall be en­
tered In the minute© and ©very resolution or report 
aade shall be in writing except by.consent of two-
thirds of all the momb&rB present,A3 

and, that: 

All meetings of th© board shall be governed by 
the usual parliamentary law, • . . questions of 
p&rliaMentary law not herein provided for, Cushing's 
Manual shall be the standard authority*1* 

12 Ibid.* Sec. 6 W , p* 37. 

13 ate*. }%mmX ,ftC.,fth«,, JteyftftM fo?*^4. of ffduc^qn. XM.%* 
paragraph 24* 

14 %hA4»> para. 24* 
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Further, Cushlng's Manual offered the provision 

that: 

A motion cmat be seconded, that Is, approved 
by . . , one laomber, , . .; and If a motion be not 
seconded, no notice whatever lstfto be taken of it 
by the presiding officer . , ,*5 

In order for an action to become a proceeding of th® 

board, as required by state statute and local rule, it must 

be acted upon. Following the Manual« the president is power­

less to observe © motion lacking a second, 

It was th© Cosmicaioner'a contention that the law 

clearly stated that "the secretary shall record th* proceed­

ings of the board". However, actions of Individual members 

do not constitute things done by the board, mid us such need 

not be recorded by the secretary. 

The Bayonne school board proceeded within Its author­

ity in refusing to order th® secretary to make not® of the 

petitioner's unseconded resolutions. 

Axaong the responsibilities of the district clerk is 

the duty of certifying by his signature that school registers 

are kept in accordance with th* law. Hiller v, Quttenberg 

16 
Bfoard of Education revealed that either by delegation or 

15 Luther 3 . Cushinf:, (hjgj^njs'a,, Manual 9X FMXlmifolmL 
Practlc.*. Phllad*lphla» Feuna.» L'lnston, 1928, Chap, I , Uec« 5>< 
p. 50* 

16 m^Xm,£A,MPM^^ ^mA,E£, Mv$*-**pm* MmJmmx 
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arrogation, the appellant, Miller, a school principal, was 

signing the clerk's nan* to registers, contrary to the law. 

There were numerous other Important charges brought 

against Miller, but of Isteedi&te concern to this study was 

that of his assuming functions of the clerk. Testimony 

revealed that local custom had been established permitting 

principals to certify resist**** in the name of the clerical 

officer. Other loose practices of the board were pointed out. 

Boards of education saay not &lve over duties belong­

ing wholly to thera such as the attendance register obligation. 

The appellant was discharged, not for signing th© clerk's 

name, but rather for endorsing the name of a substitute 

teneher to a money order made In her favor. In this action 

of dismissal, the Cotmlmlommr concurred. 

The district clerk serves as secretary to all aeet-

inge of the board and all its "standing, special and sub­

committees", Karri* .v....Peab*rton.Road of Education17 

described efforts of a local board to rescind final actions 

taken at one of its meetings. Harris* the petitioner, was 

a tenure teacher whose salary, asaong others, for the follow­

ing school year had hmn set by the board during a series 

Decisions* 1939-1949. p. W*. 



SECRETAHf AM) LEGAL AGENT OF THE BOARD 9? 

of meetings, The clerk had boon authorised to ®ex\d contracts 

to teachers according to a list approved before the school 

year ended. 

During the latter half of August the clerk notified 

Harris that her salary, according to the August board action, 

would be sixteen hundred dollar®, two hundred dollar* less 

than that originally set by board resolution. 

In a hearing before the state coaa&lssioner*. It was 

determined that final action had been taken in the matter 

of salaries during May of th® school year, and these minutes 

and actions of the board were reaffirmed in June, 

Minute© taken by th® secretary in th© controversy 

under discussion wer© extremely important since the weight 

of evidence lay in the records. Parol testimony could neither 

alter nor supplement these minutes, as declared by the Court 

of Errors &nd Appeals in paapbayll v. Hacke^sack^ in a 

similar situation. 

The clerk's not** revealed that this final action in 

the matter of salaries hat! been approved. Of eiiep.lflcanc* 

was th® fact that like tmny other©, this board did not send 

contracts to Its tenures teachers. This protected nroup, hy 

IB f^uKpfoXX. y> iiaok*n»*6k. 115 $ew J®rmy Law 209. 
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19 
reason of Public Laws of 19Q9 » found contracts unnecessary 

to establish their rights to th© salary designated by the 

board. However, non-tenure teacher** acquired this protection 
24") 

only after a contract was drawn . 

Harris had not bean officially notified by th® clerk 

of the May board salary action. No testimony indicated that 

the petitioner waa not present at either the May or June 

salary saeetings of the board. Regardless, since board nlnutos 

are public records &nd are comparable to a public announcement 

of the board's actions, it would not hav® been necessary fox* 

th© petitioner to establish her attendance -t those meetings 

concerning salaries. 

Heconsideration of action taken, once approved, 

reviewed by the Supreme Court held, In part: 
We have, then, . . . (a grot Ian made), the vote 

of acceptance by the )&®®rd • » ,, the adjournment 
of the board without an attempt to further revise 
their action, and th© public announcement of their 
proceedings. It seesss • , , that the natter then 
was put beyond recall or rm®h of th© board, of 
a reconsideration of their action « • .*! 

19 public .Laws piLiaQg, Chsp. 243; faffl&saA flfrfttttfrfltfl,* 
Mi 13*16. 

20 mU^J^mMJMl^ Chap. I, 3®c. 106; B*jfli*j 
L, H i "13-7. 
21 ̂ l^tnev v.. Vanfluafclrk,.. 40 Mew Jersey Law l$% 
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Th* Court continueds 

. . . and (it was thought that) \t\mn a vote 
of oonfirraatlon intended hy them to be final, 
has been taken, and the result publicly pro­
claimed, they have performed their last act of 
duty and of power | the suatter is no longer In 
fieri, but fully consummate.*^ 

A review of this interesting ease reveals the Import­

ance of the records of actions taken by the local board. The 

necessity of accurate Minutes taken by the secretary Is of 

as such value to other litigants as it Is to the board 

itself. 

An attempt was made by a school board not»ber to have 

his board*s organisational nesting and Its attendant acts 

declared void, as described in fttofttftoflf %n aflfc»d *ft.*A«
23 

Active and newly-elected ra@j»b«trs of the board in 

question were duly notified concerning a meeting for the 

purpose of organisation, by the district clerk. At this 

meeting, called to order by the clerk, t}» oaths of the new 

members were presented and*, except for one, ware unchallenged. 

Discussion concerning this masher b*cam* so heated that the 

five neophyte members left the board room In a body, inviting 

the secretary and any others in agreement to accompany them. 

22 Ibid.. 

file:///t/mn
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However, the group retiring to another area, was not aug­

mented by other meeting attendants, 

The members remaining in the room proceeded to elect 

officers consistent with methods asaoolated with a asetlng 

sailed for such purpose, In an adjoining room, the new 

•withers also elected officers including a new district clerk, 

maintaining that the ineuabent had refused to perform her 

duties* At the splinter group's meeting, an approved motion 

ordered the deposed clerk to turn over all school records to 

her successor. 

According to ssb&te statute: 

. . . meeting* . . . of overy board of edu­
cation in the State, shall be public and » . , 
eomtenee not later than eight P.M.2* 

As indicated by the public records and not denied by th© res­

pondents, this legal requirement was met* Also, required 

oaths of board members which "shall be filed with the dis­

trict clerk of . , . (the) board"^ wore properly eared for. 

The new laeabers complied with the law in that thair attest­

ations were filed, even though with an acting clerk, thereby 

qualifying thea as de facto or de jure members, 

, 24 xmkfim^imxm,„°/, iffiAwmz ^mx,km* ***• x» 
Sec. 1 \2)t p . 8* 

25 xW„MhmXMn $omll^p^ mttn* »̂«* ii$% p. 6*5. 
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"Ro board comsuitte® should meet without first having 

a written notice sent to all its members" , The majority 

p w p of the board had left the neetlng rooia without an­

nouncing plans for any actions other than organisation. 

Had all metabers net in on© place, lack of a formal notice 

would have been unnecessary. Heed of complete assesably of 

laemberehip Halted proceedings to organization 5 the election 

of one of its members as president and another as vice presi­

dent was completely within th® province of th© Majority 

group seating#2? 

Because the purpose of the special laeeting was for 

board organisation, election of a district clerk, which is 

not fixed by time or statute, waa not legally before the 

board. Absence of an appropriate notice to ©11 concerned, 

and the necessity of a full attendance of members ©bilged th® 

Comics loner to rule the election of the new elork null md 

void. However, the action of organisation by the Btajority 

fproup of the board was sustained. 

Again the importance of the district clerk appeared 

in the controversy of tfeCaln e&.ql. v. Harrison....Board. .,o,f 

" W " i 11 111 11 11 • mmmmmymmmmmtm 
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Education*®, The petitioners* whose tenure protection was 

involved, put their problem before the Comissloner for 

adjudication. 

The McCain sisters, petitioners, had offered their 

resignations to the local board, but w«r* Informed by the 

district clerk that this proposal was declined by th® board. 

Later, the petitioners were advised by the clerk that they 

were to appear before the board to defend themselves against 

dismissal proceedings. 

On the advice of counsel, th® teachers did not aeet 

with the board as directed. The result of this absence was 

the introduction of a resolution prepared and passed by the 

board which susgnarlly dismissed the appellants for insub­

ordination and unprofessional conduct. Hotlee of this action 

was subsequently given to th® McCain* by the district clerk. 

Apparently th© board had ignored on© of the functions 

of its secretary, rtAll official correspondence of th© board 

should b© conducted through thin office and signed by ©ither 

the president, secretary or both officers, as the nmd rmy 

be"2?. 

29 feiaj^^^ «ttaa» P* 2* 
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According to the Tenure Ac%. 

Ho . . . teacher shall be dismissed • , . and 
after written charge of th® cause . , . (have) • 
been preferred against him . , . , signed by the 
person . , . making th® same mid filed with the 
secretary or district clerk of the Board of Edu­
cation • , . „ and after the charge shall have 
bmn examined into und found true . . . by ©aid 
Board of Education upon reasonable notice to the 
person charged, who may be represented bv counsel. 
Charges may be filed by any person . . .30 

Other than notice of th© board meeting, no terms of th® 

statute had been met by the school committee. 

Written charges had not been filed with the secretary, 

and the board completely neglected to examine the alleged 

charges. Ho evidence was produced to prove the petitioners 

insubordinate or unprofessional; therefore the Cosamitssloner 

ruled the board's action concerning the teachers* dismissal 

null mid void. 

Review of the case of Williaason v. .,\faion TownafrAn31 

revealed rather interesting fact® concerning the influence 

of the district clerk, fixe appellant, Williamson, had been 

voted out by his fellow board numbers as president for 

allegedly falling to perform his duties of office. 

At the hearing it wa@ brought out that Williamson did 

not approve of the financial actions recommended by th® board. 

30 Public Laws of 1909. Chap. 243. a*c. 1, p. 39$. 

31 l%}XUmm,.x* fe«m ffwwfota* MmJMgmxJMhmX 
&*^r>y mm* p* »*»* 
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The stand taken by the appellant was clearly in line with 

tlie legal requirements concerning; such u*ttt*rsa 

Of importance to this study was th© action of the 

secretary who gave oral notice of th© masting at uhlch time 

the president was removed* Significant teatiaony disclosed 

that the president was ebsent from the meeting in question, 

md that he was neither informed of the action being con­

sidered against him, nor allowed to present & defense. The 

verbal notice issued by the clerk did not state the purpose 

of the meeting which had been called by the president in 

order to determine how much money the board of education had 

on hand. 

For reason of the defective notice given by the dis­

trict clerk, together with the manner in which th© charges 

against Williamson were handled, the Commissioner ordered 

the Immediate reinstatement of the appellant as president. 

from a review of the case of Aeachbf̂ h., v.. iB*claue,ua 

%>ar,4 of Education3 • It «»uld appear that there was a 

complete misinterpretation of the secretary's function in 

relation to teachers. 
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According to the jfel.en,,, „ffl4, .te.P,o,mA,kl,teA^ «* the 

clerk, it Is held that: 

• * . this officer (the secretary) takes the 
place of the board and sees that Its policies, 
rules, mandates, etc., ar® carried out.33 

Aeschbach, the appellant, had been Informed that her 

teaching position was abolished by the board of education 

for reasons of economy. The appellant was one of three 

tenure teachers so advised by the board secretary. 

A series of discussions in person and via telephone 

ensued between Aeschbach and the secretary of the board. 

It was testified to and not refuted that the appellant had 

on several occasions also discussed her status with the 

president of the board. 

As a result of counsel offered h%r by the secretary 

to the effect timt she was not likely to be reinstated* 

Aeschbach submitted a Teachers' Pension Fund withdrawal certi­

ficate to the clerk with the understanding that it was not 

to be construed as a resignation from her teaching position. 

Conferences were held with the president of th* 

board who told the appellant that she would be reinstated 

should her fellow teacher® be, who were actively contesting 

their dismissal, She was advised hy the clerk not to present 

an appeal before the board, but later the respondent contended 

- i r iur il m I I ii f I m III inlinilliliinil 

33 gy.g^. 3 , 1^" 1 3^^^^ Clerks' Duties, mmk* P- !• 
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that th* appellant was guilty of laches for not taking the 

appeal action that had been discouraged by the secretary. 

Also, it was held that the board could not be bound by 

the unauthorised statement© of its officers. 

In the Commissioner's judgment, the statements and 

acts so described did not bind the board since those dealing 

with public officials are presumed to know the limits of 

their authority. let, these earn* school officials had a 

responsibility to th© organisation which they served. Roth 

the president and secretary were bound to report to the board 

the substance of their consultations with Aeschbach, which, 

it developed, they had dtm.$, according to the president's 

testimony. 

Evidence verified that the appellant had discussed 

her status on various occasions with the secretary and the 

president. Aeschbach"s dismissal was ruled not justified. 

The hearing before the 3tat* Board emphasised that 

the appellant had been poorly advised by the school officers 

previously mentioned. These officials had inadvertently bound 

the board, in th* opinion of the Commissioner. 

The Stat* Board found no evidence in the local board's 

minutes to indicate th© board's knowledge and approval of the 

secretary and president's notions. According to th® findings 
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Q* Sooy v. Stated at pug* 399, these officials could not 

obligate the board. It was further held that the petitioner 

could not rely upon conversations with the secretary or pre­

sident to protect her interests. 

Weighing all th© evidence, the Board finally con­

cluded that the petitioner ¥as not "estopped by lashes" and 

concurred with the Comlsaloncr In tiiat she should be rein­

stated. 

In the case under discussion It would be difficult 

to determine who was store at fault, the secretary or the 

teacher. Clearly, it fell to the teacher to file an appeal 

when she felt her position mm in jeopardy. The clerk was 

quite obviously acting outside his sphere of authority In 

counseling the appellant in the manner described. 

Additional emphasis of the inportane® of proper admits® 

la cited in ̂ dev^ll* ,?., MMXmM .JffiWBflMB taftffiatlipjl ̂*~ 

cation^. A disgruntled board nenber* ffendevill©, objected 

to alleged malpractices of his board, tihll* attending one 

of the listings, he threatened to resign unless condition® 

war* corrected. The appellant left the board session early, 

and consequently missed some of its later activities. Before 

34 #poy v*r **tqft*» 41 Hew Jersey Law 394* 

35 p ^ M t e , ! i , M M p , X q w n * h , a , p floard,..o^ffiugfljftojb 
School..1** ^cisJjBMit..:IBM.* p . 62 . 
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the close of the mooting discussion was held concerning 

plans for a special business nesting, but no date was set. 

The clerk's minutes concerning the following meeting 

read that it was an adjourned meeting, and that the appellant 

was absent. Regular business of the evening was dispensed 

with and action was taken on M&ndevllla's alleged resig­

nation. He was replaced by the election of one, Leach, to 

his office. 

Following instructions, the secretary later advised 

the appellant of the action taken by th© board at the aseting 

held in June during his absence. Handevllle responded in 

August and again in September to the effect that he had no 

intention of resigning, and demanded sdnutes and notices of 

all meetings. His presence «&s not officially acknowledged 

nor was he permitted to participate in the Novea&er seating 

which he attended witJjout having received a notice tram the 

district clerk. 

Pointing to his curly departure froia the meeting on 

th* night plans for the special session were discussed, 

Handevllle stated timt his first knowledge of the meeting 

he failed to attend was by way of a notice which arrived for 

hia one hour before convening tin* of the board session. 

In a hearing before th© Oonnlssloner. efforts were 

ss&de to determine whether M&ndeville's threat constituted a 
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resignation, witnesses for both sides testified, for the 

board minutes did not indicate the appellant's ©xact words, 

A stenographic record of the meeting In quer-tlon 

was produced but Its punctuation was challenged, for vari­

ations changed the meaning of statement* mad© by Hundevlll** 

Board minutes did not support the contention that he had 

intended to resign. 

It was revealed through the minutes of the board that 

the June meeting missed by the appellant was not an adjourned 

one as so recorded by th© secretary, but rather a special 

session as interpreted by the Supreme Court cited In Utiles 

v. Laâ bertviJra,* , Also, th© official board records did not 

indicate that a special meeting date iiad been agreed upon* 

The secretary's meeting notice neglected to include 

that action was planned concerning the resignation under 

discussion at the special $€jssl©nj therefore the resignation 

could be accepted only at a regular meeting. 

In view of th© confused conditions surrounding the 

appellant's alleged action, the Conmissloner declared Mande-

ville'a position as not being vacant. 

As the secretarial officer of th® board of education 

the district clerk ssust be conversant with school statutes 

covering this phase of his responsibility. 

36 PMlmmJxMJ^MrMUX^ 73 M*w Jersey Law 90. 
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Illustrations were provided describing the import­

ance of accuracy in recording board actions, together with 

emphasising the limits of th© secretary's authority in 

dealing with educational personnel. 

2. Responsibility as Board's Legal Representative. 

" . . . The Secretary or District Gl^rk must sign all 

orders, contracts, bill®, , # ,w37 Absence of a proper sig­

nature colored the decision raiidered in the controversy of 

Appleman v. Harmony Township Board of Education*. 

According to unrefuted testimony, the appellant, 

Appleman, had been offered a teaching contract signed by 

both the board president and secretary. The appellant com­

menced her work with the district at the beginning of the 

school year, but neglected to sign the contract of employment 

presented to her. 

Additional evidence r*Y*al«cl that the petitioner had 

withheld her signature fro® the contract for the reason that 

no decision had been reached concerning Inclusion of a 

clause providing for her transportation to school by the 

board, which accommodation It had agreed to supply. After 

37 §M£P%m&MzB^FMfa PlfirM* P\$Xm,* fcHBTA' P» 2» 
4 

3# imXmm v.*. llmyx JmmMRMml si,M$mh%Xm$ 
Annual Report of State...;MMd .of :Education.and, t h e Vommimlomr 
of a^aation.c..A9ai.. ®* 2&1 
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some three weeks of school service, Appl*man was released 

from imr position by the board. 

According to the School Laws 

Ho contract between a board of education which 
has not made rules and regulation* * • • md a 
teacher shall be valid unless the mm® be In 
writing, In triplicate, signed by th® president 
and district clerk . . . and by the teacher.39 

It must be executed in triplicate by all three parties con­

cerned, and "filed with the board . • •» the teacher* and 

« * . with the city or county superintendent*. 

Since the terms of the statute were not observed by 

the appellant, she was unable to appeal on the grounds of 

being Illegally discharged, Lack of the secretary's sig­

nature from the contract, as noted in th® law, would also 

have invalidated the agreement. Citation of the case was 

desirable for that reason. 

Failure to file o sworn complaint with the secretary 

made the action of the board null and void in the contro­

versy of QoorIey„,vf, ^m0Xnr Mmk .teffidmRf, MnftftMfflll̂ * A 

special meeting of the Bradley board of education had been 

called by the president for the purpose of settling Mthe 

question of janitor© and th© election of District Clerk". 

*mm*#w*mi\mfuHtmtt*m**mmimm<mumw+i*«** 

39 gm^XkfjM^^m, *x ®m Ammiu XW.-XW,* vol. 
I*", Sec, 106, p. 4782. 

40 flftRBto,,jU .jtefpg, M%^M^AM,Mms%XPM* Mm 
Jersey .acnodZ Tteaojefc.n..I9I3» p. 130. 
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The local board consisted of nine raorabers, with 

the law requiring simply th® ̂ majority of a quorum" in 

order to elect janitors for ̂ oployment. Four members of 

five present voted to hire the appellant, Goorley, for the 

following school year. 

At the next regular meeting of the board a notice 

was prepared in the name of five of the member© ^nd served 

on the appellant. This notice stated that Goorley*s service© 

were no longer required. 

The law, In the Commissioner's opinion, recognised 

the presence of a quorum at the election of Ooorley during 

the special meeting, therefore he could not be 

, . . discharged, dismissed, or suspended, nor 
shall his pay or compensation be decreased, 
except upon sworn complaint for cause, and upon 
a hearing had before such board.41 

Ko charges had been filed with the clerk against the 

appellant according to the board'0 minutes, and he had been 

legally elected to the position. 

jfeAaUtr, ,y„v,*.ft9ftfitfiftl ,te,K, ,,%w:4, ,ft£ MmA%Xmh2 pro-
seated a rather unusual situation. Lack of proper certifi­

cation offered th© local board of education the opportunity 

41 Public Law of, 1911. Chap. 44, tfec. 2, p. 6?. 

42 jcM*»*y ,y., limm^klm^ MwA. stf Mm*Um* Mm 
J*rs*y SchoolTfanort. 1916. P . 159. 
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to discharge the petitioner, McAuley. The details of the 

case were not of sufficient importance to be described 

completely. It is sufficient to cover the secretary's con­

nection with it. 

In order for the appellant's teaching certificate to 

be renewed, she required a testimonial of har success in the 

profession* Th© respondents declined to recommend McAuley, 

and thereupon proceeded to dismiss her. 

At the board meeting following the one at which 

time dismissal action was taken, the district clerk was 

ordered to write a recommendation for the discharged teacher. 

The clerk, who was not a member of the board and was absent 

from the meeting, later declined to write a testimonial. 

To begin with, the secretary claimed ho did not know 

how to go about writing such a recommendation. Of Importance 

to this study is that action of this nature was clearly be­

yond the scope of this officer's responsibility. A recom­

mendation for the teacher over his signature was not what 

the appellant sought, nor what the secretary felt he should 

pr^pur^^ As clerical officer, he was legally bound to 

reproduce my statement the board saw fit to dictate, but 

he was not obliged to create & testimonial of his own 

opinion. 
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Shortly thereafter, perhaps recognising it* error, 

the board rescinded the resolution which ordered the clerk 

to compose the suggested recommendation* 

Local board rules obviously in contravention of state 

statutes^ serv@d to dismiss a tenure teacher in tjotwaanaan v. 

Hoboken Board of Education**. Kammenatuit the appellant, was 

married near th® cloac of the school year. During the summer 

which followed, her mother with whom she was visiting in 

Germany, became seriously ill. Forced to remain abroad, the 

appellant petitioned her board of education through the pre­

sident for a leave of absence. 

The secretary of th® board, in line with his legal 

responsibility, officially informed the petitioner that a 

leave had been granted to her by action of the board of edu­

cation. Upon return to the school district about one month 

prior to expiration of her leave, Horamensan reported to the 

president that she was ready to return to work. The president 

proceeded to inform her that she had broken tenure through 

marriage, and that she w«s no longer an employee of th® board. 

Of significance to the Commissioner in rendering an 

opinion was the favorable response from the board secretary 

43 m&fantom. ft*, W% Chap. 243, p* 39̂ , 

Law Decision*.*.. 19gg, l». 
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of Nomeaensen** request for a leave of absence. Since this 

district officer transmits the board'a official acts, it 

was quite reasonable for th® appellant to assume that her 

absence was permissible. The Commissioner ordered that the 

teacher be reinstated immediately. 

In its deliberation, th® State Board of Education 

considered the secretary*s action of response as official 

approval of the board. Investigation revealed that several 

of this local board's by-laws conflicted with the Tenure Act, 

Also, apparently no charges were filed with the secretary 

against the appellant, nor had a hearing been provided for 

her in the matter^*. Ho choice was available to th* Board 

but to concur with the Commi*sion*rvs decision. 

Recognition of a legal responsibility of th* district 

clerk Is briefly described in Hampton. Borough,, ,Boar4 9* ..lo­

cation v. Mellck., CuBtodian^. The local board insisted 

that orders nl@gally issued and signed** by the president Mid 

secretary of the board of education must be recognised ond 

funds issued for by th© respondent, Kellck. In his capacity 

as custodian of school funds, ho was not vested with powers 

of an auditor and therefore could not challenge board expen­

ditures , 

•WI'IH in 11n++m»*mim> mmimw*mmM*mmm*m<m 

45 ifrWtifii, km PX, X9&&* mm&* 
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In his decision the Commissioner maintained that 

the respondent, a* the board's custodian, was oimply to 

control the safekeeping of school funds and to release 

amounts when authorised by th© board president and clerk of 

the board of education^?• 

Another attempt by a school custodian to go beyond 

his legal authority was cited In Atlantic Cltv Board of 

Education v. Beyer. Custodian^. The board of education had 

found that a surplus existed following the us© of funds ob­

tained from the gale of bonds, and directed the custodian to 

transfer this balance to an account in need of funds. The 

custodian refused to comply with the directive. 

Chapter 2$5 of th* fubl^c .Lavas, of 1912 defined the 

custodian's responsibilities in relation to orders from the 

president and secretary concerning disposition of school 

funds, but this officer saw fit to act otherwise. 

Section sev#nty-six of the School, Law provided that 

as soon as school bonds war© sold, th® entire proceeds be­

longed to the board of education. As such the money could 

only b© expended on orders signed by the preaidant and secre­

tary of the board of education, 

47 Public Laws of 1912. Chap, 285, Sec. ldS» F* 507. 
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Citing Zimmerman v. Math*49, the Comniflaiouer whose 

decision was later affirmed by the i»tate Board, declared 

that It was not the custodian's responsibility to control 

the application of school funds. As school custodian, he 

was bound to honor warrants signed by the board of education 

through the officers previously mentioned. 

An additional example of efforts by local government 

to control school board activities can be found in Bayonn* 

Board of Education v. Evans. Auditor^°. 

In creating an appropriation for a school building 

program, th* board of school estimate did not provide for 

the architect's fees. The board of education saw fit to 

include this oxptmse in its warrants for payment by the 

school custodian of moneys. Approved for payment by the 

board at a regular meeting, and signed by the president and 

secretary as provided for by etatute, the order for payment 

was delivered to the auditor whose responsibility It was to 

examine and countersign It. This official refused to 

approve the architect's bill for »©rvioe«$ rendered. 

49 famimto.«y.%Mitim* %® ^wm 45* 

50 ftaffian*..Bftftrrt, of, fidHSRtflftn, ,Xt„ ,Ifo,W.,i tefoWt 
Mew Jersey. Jc.h^l,E5iort.,.,19.a4« P . 254. 
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Townsend v. state Board of Education^ was referred 

to as evidence to justify payment of the architect even 

though the board of school estimate had seen fit not to 

include the amount in its appropriation. The case cited 

above in a similar situation held that unless the total 

amount must specifically not be used for the payment of the 

item in question, there was nothing to prevent expenditure 

of some of the funds to cover this obligation. 

The 3choo3, Law of 19J4*2 mad© It mandatory that the 

auditor approve bills for payment once they have been re­

viewed and passed upon a second time by the local board and 

returned to him for countersignature. 

It is moat essential that th© secretary, in his rol® 

as legal agent, be constantly pr®p&r®d to safeguard th® 

privileges and responsibilities of the school board from 

encroachment by other agencies. Examples of this potential 

danger were reviewed in some detail throughout the action 

immediately above. 

51 Jpwnsjand, y.„ jt^,e, .Mw&, „<tf, %4̂ S,,̂ Affl» ®& New Jersey 
Law 97. 

52 The School Law of 1911. Art. VI, Sec. 6H (62), 
P* 30* 
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Summary. 

Successful school management by a board of education 

Is largely th© result of the efficiency of its chief cleri­

cal officer, whose duties are multitudinous. 

The importance of the office of secretary or district 

clerk of the local board of education was early recognised 

by the Legislature In the creation of an appropriate statute 

which made the position mandatory" for all school districts 

in the state. 

Considerable evidence Is available to certify to the 

need for this essential service. Quotations from early 

educators' reports reflected consciousness of th© lack of 

provision for this necessary functionary. 

Many of the townships In th© state failed to make 

reports to the Trustees of the school fund, who were obliged 

to report to the Legislature on th© progress of the public 

schools. Tm true condition of the state educational system 

could not b© accurately determined from auch partial or im­

perfect records being received by state officials. 

Recording of alnutes is an extremely important task, 

and should be dealt with as intelligently as possible. Great 

injustice is done to the board and its membership should the 

53 ®9mAX$& M$km%m At MMrMmMh WtX8i&> ^G« 
$0, p. 4741. 
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minutes not reflect accurately and completely all of the 

transactions of this school committee. 

In view of th© fact that any raeponsibl* corporate 

agency speaks tiirough its records, it becomes imperative 

that its records be accurate, legally acceptable, and as 

comprehensive as is possible. Thus, the keeping of a correct 

record of all proceeding® of the board of education Is the 

primary function of this position. 

Board of education reorganise annually^*; therefore 

the secretary is (usually) th© only continuing official of 

the board. Continuity of board action reats largely with 

this officer, for between meetings ho represents the school 

board in carrying out Its mandates and rules and regulations. 

While the preceding chapter directed its attention to 

the legal inception and evolution of the district cl©rk*s 

office, this third division has given stress to the secre­

tary's function® a# board scribe and official representative 

of the school board. 

Having examined various secretarial and legal areas of 

concern to the clerk of th© board, the writer will explore in 

the following chapter this officer'a responsibilities as 

clerical agent of th® board of school estimate, his duties 

r n c i HI i ii . M I urn H I T 'i" " ""• • ' — " 

54 Laws of 190.3, Second Special Session, Chap, 1, 
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related to proporly acknowledging board activities, and 

his authority concerned with calling meeting® of the board 

of education and its committees, and of the board of school 

estimate* 



CHAPTER IV 

LEGAL BASIS FOR RESHttWIBILITIKa RELATIVE TO PREPARATION 
hm PRESENTATION OF INQUIRED REPORTS ARD NOTICES 

Early leaders of the public education movement were 

keenly aware of the need for a financially sound school 

system. In light of tnie trend, legislators prepared a 

bill to appropriate a &\m of money from the annual income of 

the State School Fund nto be apportioned among the several 

townships in the State", Included was the recommendation 

that: 

. . . made it obligatory upon the inhabitants 
of each township to raise by taxation an amount 
at least equal to that which they receive(d; from 
the state . . ,1 

Unfortunately, an amendment was appended to the pro­

posed bill which tmd® it discretionary with the communities 

as to the amount to be raised locally. 

Friends of education felt that a very high value was 

not likely to be placed upon education that cost the recipi­

ent nothing. Educational opportunities, it was held, should 

be made available to all, but not without some effort being 

expended by the cltissenry enjoying the privilege. 

IJmM Pi firhtJ^ra.Awcfrly., l$%% Adjourned 
Sitting* January 7* 1835# p. 259. 
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Interest in providing for the futurs financial sta­

bility of public education, together with employing methods 

whereby the general public would participate in the expense 

of maintaining educational facilities resulted in the cre­

ation of a fiscally sound structure for the schools. 

Functions of the secretary in relation to hi® duties 

concerned with necessary obligations to the board of ••tiaet*.. 

and hi* responsibilities regarding certification of the board 

of education's activities and in the issuance of notices 

will be the substance of the present chapter. 

1. Service as Secretary to Board of School Estimt*. 

The constitutionality of the act which recognised the 

existence of the board of estimate was tested: 

. . . because it create(d) a local appointive 
board of estlnate, with power to fix the amount 
to be raised by taxation.3 

liawark School Board, a.un.̂  established th* validity 

of the act which created the estlgjat© board. Objection 

raised held the school law was unconstitutional in that it 

created an appointive ©stlasate j;roup whose responsibility 

2 fowg, Pff 1903. Uecond Epacl&l tteeslou. Chap. 1, 
Sec. 73i p. "26. 

See, 73* p. 474$. 

4 |f,1i*A Mmk.r^mr^ im,* * 70 Atlantic R*port*r BB1* 
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included establishment of th© SUES cf noney neceaaary for 

school purposes. As in the caa© of Bernard* Township v. 

Allen*, the laportant issue was not whether the local board 

*aa to be appointive or elective, but rather that municipal 

control of taxing authority be maintained locally. 

The board of school estimate, eo«aonly found in the 

Article VI district, is composed of two board of education 

members, two stunicipal eouncllaen, and the chief executive 

officer of the local government. The school estimate group 

represents the cocsmunity as a whole In approving wad appropri­

ating funds for the board of education. It is served by: 

The Secretary of the board of education (who) 
shall be the secretary of th© board of school 
estimate, but shall receive no compensation as 
such.0 

This secretarial officer records the minutes of the 

estimate board, and prepares Its resolutions and certifi­

cations. As secretary, he la the only permanent member of 

the board. 

The decision arrived at in Forr.^B v^ .Q'Kcof*?. while 

not of direct application to the secretory °? th® board of 

education, was a matter of concern to this office. 

5 ^rmFd^j9m^%^ ,v.r mm* &• *«* Jersey Law 228. 

6 Public Laws, of 1<*Q7» Chap. 276, 3ec. 73, p. 695. 

7 * * * # • v.*..Ofg*.tf*. $7 Mew Jmrmy Law 341. 
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At its organisational meeting, the board of com­

missioners of Jersey City, consisting of five officials, 

chose one, Pagan, to &®rv® as the raayor of the city, Shortly 

thereafter, a vacancy occurred in th© board of education 

laeatbership to which the neyor appointed the defendant, O'&eefe. 

Protesting this action, th© mayor's colleagues a\*t 

and by a majority vote appointed the relator, Ferris, to the 

board post* 

Section thirty-eight of the Scftqpl „Law„ „of, XW pro­

vided for such appointive powers, designating the laayor as 

responsible for this function. In Section seventy-three of 

this same law compilation, it Is related that the board of 

education's responsibility is to appoint two of its Members 

to the estiiaate board, tne town government to select two of 

its eosBiissioners to this body, and the fifth and presiding 

raember of the group is to be the iaayor. 

Citing provision© from the Walsh act, the relator 

interpreted this act to mean that the entire co«iisaion group 

had the power of appointment to the estimate board. This 

incorrect interpretation of th© statute could have resulted 

in a nine member board of estiiaate — two board of education 

representatives, two members selected by the town commission, 

md th® five elected officials of the commission group itself. 
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The Supreme Court held that the raayor had exclusive 

power of school board appointment* and was to be the pre­

siding raeiaber of the board of school ©stisaate. It was de­

clared that the mayor's appointment of O'Keofe was com­

pletely valid. 

Misinterpretation of this important legislation 

could have created a aost unwieldy school estimate body for 

the clerk to serve as secretary, thereby increasing his diffi­

culties multifold. 

*» ftahway Board of Education v, Jlahwav Board of School, 

fofrsfflflf** a challenge was presented to the local board of 

education, and the responsibilities of the secretary who 

served both groups were directly ignored. 

An attempt was tmd® by the town officials who were 

aefflbers of the school estimate board to change the amount of 

an appropriation previously approved by timt body a® a whole. 

The three town representatives, although lacking authority 

for such action, called a wasting of the board of estimate 

and proceeded to reduce the assount of money approved for 

appropriation * 

neither th© board of education nor the secretary had 

initiated any action In the direction of holding a meeting 

$ Mmf ,B^ardM,pXMuc^lop y, Bftfrw Jo^rd off ®QlxmX 
E s t a t e * Iff* JerseyIMiool,.Imort^.. 1915, p. 40* 
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of the estiiaate group. A request for a meeting to act on 

appropriations originated by the board of education through 

the secretary is the only legal way in which tlia board of 

school ssti&ate can ©set * 

It was alleged by the town government representation 

on the school eatia&t© body that the board of education had 

not given a true picture of its financial condition at th© 

time the appropriation was being considered. The respondent 

proceeded to point out that: 

. . . The Secretary of the Board of Education 
is also the Secretary of the Board of School Esti­
mate. A* Secretary of the Board of Education ho 
is its general accountant, and has charge of the 
books and financial papers of the Board. Any 
information as to th© finances of the Board of lfi 
Education could have been furnished by him . , ,iU 

Items to be included in thertstatea®nt of the ejtount 

necessary** furnished by the secretary of the board of edu­

cation to the xasmber® of the board of school estimate are 

clearly dmtixmd by statute2*^* Any balances held by the board 

of education need not appear in the statement supplied* 

Once the aaount of the appropriation has been "fixed 

and determined*1, the secretary delivers the certificate of 

the amount to th* governing body of the municipality where 

9 ftm-JmrnxMmX9>mr&* *£U> P* W>* 
10 MA*» p' 4i . 
H ffw>^& Laws off .3,903* ®mm\& Special Session, 3ec, 74• 

p. 27. 
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"upon receipt of such notice***2 it is obliged to appropriate 

th* certified amount. In this natter being heard before him, 

the CoJSE&ssioner ordered that the city council appropriate 

the amount "fixed and determined". 

The desirability of the secretary of the board also 

serving the board of school estiaat* is Illustrated by the 

«as® o f B*yww*..floard.of! Education.v. Ryan. Custodian3^. 

In the citation referred to, th© cuetodian of school funds 

refused to transfer funds between accounts as directed. 

A resolution approving the notion was adopted by 

the local board of education hxnd recorded by th® secretary. 

An order authorising this action m s exec\ited by the president 

and the secretary who aent a copy of the resolution together 

with the appropriate warrant to th© custodian. 

Offered in support of hiss proteot, th© respondent, 

Ryan* quoted a rule of the State ftowcd of Education: 

The district and Stat® appropriation are not 
subject to transfer from one account to another by 
resolution of the board of education, A transfer 
of any » r t of the district appropriation can be 
made only by resolution of the Board of Estimate In 
Article VI districts and by vote at a regular or 
special .district meeting in Article VII district®. 
Subdivisions of an 'account* or 'it*** raay be 
transferred by the board•*** 

12 M^St,J&m,&.L2MX> mipra, Sec. 75, p. 27. , 

14 Mff* af tfo.ftftajb* Bjcaxft of B^afrfton, ,of Mew .Jar***., 
adopted June 7* 1924. 
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In rebuttal, it was pointed out by the appellant that 

la th* ffchoql Ifawr of 19%,3^ the custodian la required to pay 

out school moneys on duly executed warrants. The responsi­

bility for any illegal expenditure of money rest© with the 

board of education alone. 

Siting ^yoam,Ami M Mwmxm .y,»„, Rmm„M,M*» 
It was held by the appellant that; 

Of all school funds> except the proceeds of a 
bond issue, the Custodisua of School Moneys is • . , 
merely a custodian In the most literal sense of 
the term and must pay out the school moneys held 
in trust by hiia by order of th® board of education 
and on duly executed warrants without any exercise 
of discretion whatever on his part, and the responsi­
bility is on the board of education alone for anv> 
illegal expenditure of school eioneys taade by it.*** 

The controversy involved funds, the source of which 

wag not a bond issue f therefore the Coimlasioner ruled the 

transfer entirely legal. 

It was the Commissioner's opinion that the transfer 

of funds did not require the board of ©stiiaate's approval. 

By statute, the board of education through its secretary was 

obliged to •pr®$&r% md cntbnit to the several rubbers of the 

estimate body a report of the financial needs of the sahool 

district for the next fiscal year. In turn, the board of 

15 Xm , » ^ . , k y feTO^,Uffl» ***• TOX, Sec* 274. 
16 Mmm^.^^rAsLM^mUp^ v«, ,%w,,f*r,,,iiA»f H«* 

Jersey 8*Aool Jto«rA.«.. .Ag2ft. p« 40. 
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estimate was required to "fix and determine*' the amount of 

money to be appropriated. 

Reference was nad® to the decision arrived at in 

May** v. Townsend. Comptroller where it was held that! 

The language used clearly shows that it was 
the intent of the Legislature that th© annual 
appropriation should be in bulk and not a {sepa­
rate appropriation for each purpose specified In 
the itemised statement received from the board 
of education. Had it been the intent of the 
Legislature that the appropriation should be 
itemized, the appropriate language would have 
been "to fix and determine the several a&ounts 
needed for the several purposes specified In the 
certificate".17 

Reasoning of the Supreme Court paralleled tliat of 

the Commissioner and 3tat* Board of Education. 

The certificate (of the Board of School Lati­
tats) Is not part of th® return, and \m are there­
fore not Informed wnether It sJUaply called for a 
lump mm or specified the items, but under Section 
75 a certificate of a lump suns la plainly suffi­
cient for all that tim board of estl&ate lias to 
determine is 'the amount of money to be appro­
priated for th© public schools in such district 
for the ensuing ichool y®&r*... In our view, 
it bec&sie the duty of the board of estimate to 
. . . determine the total amount . . . for the 
schools. It could reach this result by striking 
out iteias or reducing th*a» but the result became 
a total and . . . auch total as raodlfied by county 
appropriation that the board of estimate Is to 
certify and the city council provide in the tax 
levy.18 

17 ffMim, va, Jwmtmfot P«fcmU»:.i,, .fe„,«teM MMmX 
Report. X9Xk* p . 132* 

i®* ^mm^MMFAM,nMmBPXmiXn.Mmh *IMTO* P* 74. 
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Interpretation of the quotations offered above lead© 

to the conclusion that the board of estimate was bound to 

make a bulk appropriation to the board of education. Any 

attempt to control th© disposition of the amount so granted 

would have been clearly illegal. 

Rules of the Stat® Board of Education expanding 

local school boards of estiamt*'* power* beyond their statu­

tory liiaits are in conflict with the School, Law. The 3tat* 

Board shall have power to "prescribe and enforce rules and 

regulations necessary to carry Into effect the school laws 

Of this state**. Therefor®, the 1924 rule of the board, 

previously quoted, was an "ineffective enlargement of its 

own power". 

It Is stated by oany important authorities such as 

Billon1" that my rule or by-law of a public board or body 

"which is in conflict with th© organic law of the Stat©, or 

antagonistic to th© general law, or inconsistent with the 

powers conferred upon the board adopting it Is invalid"• 

The custodian was obliged to make the requested transfers 

by order of the CoroMiasioner. 
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Considerable detail was developed In th© case 

reviewed above* for the board secretary by virtue of his 

dual responsibility sat with both groups In their deliber­

ations* Ho one could have better served the interest® of 

the school district in th® controversy described than the 

officer presently under study. 

Historically, it has bean the function of the siu-

niclpal governing council to provide funds for the operation 

and aaintenance of local schools. Responsibility for ex­

pending this nroney and the mnagement of the local school 

system rests with the district board of education* 

The constitutionality of the ftohqol Lâ f providing 

for a board of school estimate was thoroughly debated In 

the courts, but was not found to be abno&ious to my consti­

tutional provision, The clerk's duties related to the 

eatlsjat* body have beeon* progressively sore important. 

2. Certification of Board's Official Transactions. 

It would seem from a review of the records that the 

secretary had hmn rather derelict In his duty In the case 

of Laaabertvill* Board of Education v. City of, Laiabertvlile20. 
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A certificate prepared by the secretary under the 

direction of the board of education had been submitted to 

the board of ©sti*aate requesting a lump SUES of sonsy for 

**th© construction of a new school tmd furnishing the &mm 

and for repairs to existing school buildings'*. Following 

Its approval of the board of education request, the board 

of ©atimate "fixed and deteralnod* the sum of Koney necessary 

In the aaeie amount to th© coercion council of the city of 

Laiabertvllle. 

Doubt as to whether a certain xaetaber of the school 

estimate group had been properly notified by the secretary 

of the meeting at which the board of estixaate had passed on 

the resolution In question was raised. Attendance of the 

se&ber at this meeting dlsp®lled any thought of protest 

along that line. Other contentions cited were not pertinent 

to this study. 

In his decision, the C&ulssio-ner ordered th© city 

to place the sum *flxed m& determined® to be necessary by 

the board of estimate at th* disposal of th© board of edu­

cation. 

The ruling was appealed to the Stat* Board of Education 

who concurred with the Coaslssloner's thinking. The contro­

versial resolution was conditioned upon purchase of a par­

ticular sit*, and th* board of school estinat* had determined 
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that the requested amount was sufficient to affect th* pur­

chase and for the other purposes expressed in th© resolution 

under discussion. 

Although the Comsiis3loner's opinion was afflmed by 

the State Board and also the Supreme Court2^# the issue was 

reopened before the Court on error^2. 

Incompetency of the secretary appeared at this final 

hearing. It was definitely established that th© certificate 

issued by the board of education to the board of astiia&te 

was defective in that the amount necessary for repairs was 

not separately stated. Appear in/? as a single it*m, the 

total appropriation could legally have been used for repairs. 

Consequently, the judgment previously held was reversed. 

In order to ovoid possible future complications, the 

secretary lai^ht better have properly notified all timbers 

of the board of school **tlaat** de jure or de facto, of any 

meetings planned by the estlaata body. Faoiliarlty with 

Sections seventy-four, seventy-five, and seventy-slat of the 

School Law would have aided the {secretary In his preparation 

of th© certificate that was presented to the board of eatiiaat* 

which later proved to be defective. 

21 flQJEfl o£, MmM$X®n ,„fff, nfeWber^v^lle v., Cftfr? ,fflft 
Laab^rtyille. 90 Atlantic Reporter 242. 

22 Ibid., 07 lew %S®rn®y Law 196. 
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"All processes of law or® served on this officer for 

the board of education*1^. Expenses incurred by the board 

in defending itself are certified to by the secretary as 

one of M s responsibilities. Kerrey v. Paterson Board of 

Education^- tested the right of a board of education to 

estploy its own counsel for defense in litigation. 

Paterson Board of Education had passed a resolution 

to engage special counsel for representation In certain 

matters} he was to appear before state school officials and 

to act as counsel and attorney in any legal action th© board 

becane a party to. 

It was maintained tliat the board of education was a 

department of the city government and not a separate munici­

pal corporation. Offered &E evidence was Ifoxsey v, Paterson * 

However, the contention was discounted fori 

Each township, city, incorporated town or* 
borough shall be a separate school district,*° 

and 

A board of education in_a c i t y school d i s t r i c t 
sha l l be a body corporate. ' 

23 aeeratarl*a-Pi,>trlct Cleric*' JHAUSS. mm> P- 2« 

24 tferrey xt MtmmB Mf^M.te&mtft&m* 1Qo Mm 
Jersey Law 273. 

25 ftoxaay v.....P̂ terso,n. 40 Hew Jersey Law 106, 

26 School Act of mi}. Pamphlet Laws 1903* Sec. 32, 
p. 14. 

27 X&*jt«t s®^» **5* P* 20. 
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A local board of education is a corporate entity separate 

and distinct from the corporation comprising the city. 

Further, provided in 1903 school act Is the state­

ment timt: 

Such boards shall, in andJby their corporate 
n&jse, sue and be sued, . . +%® 

It was clearly the intent of th* legislature that city school 

districts be separate and distinct corporate entities. 

And, finally, th® statutes declared In relation to 

Article VII school districts that authorisation was granted 

to employ counsel . It could not be successfully argued 

that the lack of special authority to Article VI districts 

la this section of th© act indicated that the legislature 

Intended to deny this right to these boards. Privilege to 

sue and liability of suit Imply the right to secure counsel 

for such action, 

grady v, Cartarat ..Board of Education30* in refersnee 

to a controversy involving two claimants to the office of 

district clerk, reviewed the cuatodlan's reluctance to sign 

warrants presented by the secretary. The school custodian 

attempted to recover costs and counsel fees in connection 

2& Ibicl,, Sec. 47.P. 20. 

29 3qhooJL.Act. of. 19p3* auipra,. rt*c %sp. >6. 

30 Brady v. Carteret Board of Education. 10 Kew Jersey 
mscallaneous 35* • 
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with his resistance of the board of education davtand for 

payment of warrants signed by th© new clerk. 

The plaintiff, Brady, had been sent a copy of th® 

board resolution containing the appointment of Bradford as 

district clerk to replace one, Coughlin, th© incumbent. Sub­

sequent to receipt of notice of the board action, Brady was 

Informed by Coughlin to recognise only hinself as the secre­

tary of the board of education. 

Despite the ruling of Article eighteen of the School 

Law, which provides that the custodian shall pay out school 

jsoneys on warrants sl^ied by the president and district 

clerk, Brady saw fit to refuse to countersign Bradford's 

warrants. 

Offered as evidence by th© defendants was the ruling 

of the Court In the case of Zi£m®rmm. v., iBftth,*« In which the 

language used was as followsi 

With the expenditure of aoneys for school 
purposes mid the application to the purpose for 
which they were raised, the tax collector has no 
official concern.-*1 

Application of school board funds 1» not the concern 

of the custodian. Orders coming to him drawn as th© law 

prescribes places the responsibility for th® disposition of 

the funds solely upon the board of education. 

" n m n .HHH..I m u r m iiri ri-tT-— -T r1 L 

31 3i**j*rwan, vf JHath*. L9 Mew Jersey Law 45* 
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Since Brady's duty as custodian was simply minis­

terial In nature, he had no authority to d*t*rnlne whether 

Coughlin had legally b^en removed frora office. In the ayes 

of the public, either claimant had d© facto statu®. 

Exercise of a power by a do facto official that 

serves the best interests of th® public, general rule holds, 

is considered legal and binding. Under the conditions out­

lined, the plaintiff was not entitled to recover his expenses. 

Had th© custodian's action been sustained, the powor 

of certification exorcised by the becretary would have been 

seriously limited. 

Another setter of certification by the secretary of 

the board of education's official transactions brought to 

public attention the failure to complete a contract within 

the specified time, which was responsible for the case of 

Shaner v, Mlivllle Board qf Education^ wherein th© city 

council attempted to Interfere. 

The board of education had let a contract for con­

struction of a school building containing a penalty clause. 

Although the structure was not completed within the time 

allowed, the board saw fit not to exercise the penalty privi­

lege. The city of Killvill* pressed for specific performance 

of th© contract. 

32 §]mm,.X%.MUlXXXB.MMM ,®£ fflusa&AM* & Hew 
Jersey Miscellaneous oyl. 
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Appropriate sections of the ffch.OjO,I 1ft K vara cited, 

©specially 3action ninety-four: 

A board of education imy, in its corporate 
capacity, sue and be mi@di complain and defend 
in any court of law and equity, and employ counsel 
therefor, and the amount of the expanse incurred 
by said board in conducting or defending any such 
suit shall be certified to the assessor by the 
president and district clerk of such board* and 
said amount shall be assessed and collected in 
th® next annual tax levy.33 

to point out that th© local government had no right in th* 

matter of board of education contract execution. 

The opinion of the Court v/aa that since th© board 

of education was recognised by law as a corporation with 

power to participate in contracts such m for the building 

@f schools, it followed naturally that any problems in 

reference to these agreaaents would bs resolved by th® board, 

and without pressure being exerted by the city government. 

It was not th© thinking of the legislature that th© 

local board of education should &lve ov&r Its prerogatives 

to the usunieipality. Despite the fact timt the city is 

financially responsible for bond issues for school purposes, 

the board as an independent corporation was not to be sub­

ordinated to the local government. 

3ince boards of education are corporate entities, 

mmicipalities Kjay not Intervene in legal action against the 

board concerning its contracts. 

Mffini in m m i u r n mi mi i ii inii'iviniipiiiiii, 

33 agfryftVfrft 9& AW* ***• TO, SOT. 94, p* # . 
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3. Issuance of Notices. 

In order that there be no confusion or misinformation 

concerning seating dntos and times, It is th® responsibility 

of the district clerk to: 

Notify ail members of the board,of all regular 
and special meetings of the board.34 

Certain members of the board obviously saw fit not to 

consider the clerk's responsibilities as cited above, In the 

controversy of Sc&fc.pji.*fc ,al. . v. lgrQoklawi,..B.or,oû ||„l̂ rd M 

£du£&tion35. 

An adjourned meeting of the local board was held 

starting at 7*30 P.M., and on proper motion wan recessed at 

9s45 P.M. until such time on th© same evening a® a certain 

censdttee was ready to give Its report* Five of the board 

aes&ers left the meeting at the recess, while four chose to 

await the reconvention of the {session until 1:10 A.k., at 

which time they dispersed. At 5*30 A.M. the majority group 

returned to reconvene the meeting and to conduct additional 

Itesss of business. 

Authorities such as Mchilllln. Dc&nlon* and Roberts 

on parliamentary law, would aire© tttat any a^ssion planned 

34 I*a,?*y..q«5 Ne,w Jersey.. ,,1909. Chap. II, Sac* 91. p* 26. 

35 fiftt^ofi *t a^i ,„,y f t l ,^r^iay, fyrmfa ftoftrft, 9l flftr 



PREPARATION AND PHEtlENTAT. ON Of REPORTS AND NOTICES 141 

to be resumed after ttdjournraent should include in the ad­

journment resolution, or rules and by-laws of the organ­

isation represented, information concerning time and place 

of reconvention. 

The Commissioner ruled that the reconvened session 

was illegal, for the meeting had actually adjourned sine die. 

Only through observation of th© requirement* of the 3rQhooX 

Law, in that the secretary perforn his duty of notifying 

members of planned special meetings, could official recog­

nition be given such session®. 

Discussed briefly elsewhere in this study is Oiiiluta 

v. North Berft*n Eo^rd off Education^. In which the Com­

missioner concluded that in vi&w of the substantial amount 

ef evidence to support his opinion, together with th© statute 

covering the situation, only the secretary had the authority 

to Issue notices of special meetings. 

Interpretation by the Commissioner of the School Law, 

regarding a function of the secretary was found to be some­

what different m MAR*!*, x* JfakJj&mm fimxwk ftmri 0/ 

36 PMXm,x^M^m.Mmm MwA oX #,te,a,Pi*.> mmm* 
p. 62. 

37 

p* ©2* 
MmX,Mm,» S*»eibri of 1950» IQMQI, to » M » 
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Nicosia, the appellant, was released as counsel to 

the board of education. Much of that cited to support his 

claim for reinstatement was not pertinent to this research. 

Of Interest, however, was that one of the appellant's con­

tentions was timt hio successor had been appointed at a 

special neetinn of the board of education not called **ln 

accordance with the law**. 

Because of the nature of the employment of attorneys 

in Article VII districts, in that the law recognised that 

problems in those districts were usually not so great as 

those encountered in Article VI, together with the board's 

continuance of use of the new counsel, the Gonads s loner felt 

it was soEaewhat unnecessary to insist upon this appointment's 

being made at a meeting properly called by the secretary, 

and stating Its purpose, as required by statute. 

Responsibility of the secretary in relation to action 

concerning board vacancies was reviewed in Sfemrns v. Atlantic 

fflty Bo&rdr of JfoJueAfciflii** wherein the petitioner, Bourne, 

claimed board membership. 

Bourne's was plainly a "lam© duck" appointment, and 

the board of education voted not to recognise the action of 

the si&yor in the matter. Araoni* the argunont* put forth by 

3# fournft. .v......Atlantic, Citjy Bpard..nf.. BdUffMlQj*t» Mm 
Jersey School He port. 1<&2* p. 114. 
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th* respondent was thats 

Any vacancy In such board of education shall 
be forthwith reported by the secretary of said 
board to the mayor or other chief executive 
officer, who shall, within thirty days there­
after, appoint a person to fill such vacancy 
for th© unexpired term*39 

It was contended by the board of education that \mlm& 

the secretary notified the myor that vacancies existed, the 

chief executive could not sake appointnant* such as the 

appellant's. 

The Commissioner's interpretation of this legal 

function of the secretary was that it was In th© nature of 

a convenience, that It slraply was to bring the problem to the 

mayor's attention in order that th© vacancies night be filled 

more rapidly. It was held that this town executive was not 

legally obliged to withhold action on appointment* until 

properly notified by the clerk. 

catjion^0. referred to previously in relation to another tmtter, 

again can be considered. 

Along with the claim that the clerk failed to file a 

required bond, the appellants further contended that certain 

meeting notices issued by the secretary contained serious 

ir I i niiiiiinimti IIIHIIJWH m i n i m u m 

3f ltfk)te-k>m,9t MA* G^P* 3709 P. &56. 
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discrepancies. In th® cats* of on© notice sent to neiabersi 

the date and time of the planned Rseetlnp; were omitted g a 

second meeting notice lacked th© clerk's signature. Absence 

of soxae members from still another board meeting was held 

to be due to their not having h©m properly advised by the 

secretary, that they w@re informed by way of a verbal an­

nouncement by the president at a previous meeting. A quite 

valid reason for protest was given by one of the appellants, 

namely that he was not advised of a planned Important session 

which he missed, by the district clerk. This board member's 

only knowledge of th© meeting in question was by way of a 

verbal aessa^e from the president of the board to the 

appellant's wife through a third party not connected with 

the board of education. 

Of interest was the opinion authorities held that 

defects in meeting notices were "cured*1 by attendance of all 

members, "since all m\y then b® pr^suzaed to have been legally 

notified". It was detersdned at the hearing that no meetings 

were held on the dates of notices unsigned by the clerk, 

thereby correcting that particular discrepancy. 

Two of the challenged meetings were found not to 

have complied with the achocl .Law in that statutory notices 
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were not given to the moiabers of the board by the secretary? 

If the charter or th® statute provides a method 
by «hich the notice stall be served, its provision® 
must be strictly obeyed.^1 

Verbal notice by th© pr*sid*nt did not m«*t the legal 

requirement of notification in one Instance-* In reference 

to the second meeting, the district clerk's notices were 

received ranch too late by the members, and the verbal nessar* 

coining to the absent member by way of a disinterested third 

party did not contain a statement of the purpose of the 

special session. 

Citing Burns v. Thomson, the Court held. 

Our statute is silent on the question whether 
a notice of the called raeeting . . . shall be in 
writing; but we are of the opinion that when an 
official notice is required to be **iven of such 
a meeting, it is eont«tuplated that it shall be 
in writing and that it shall state the, Llsie, 
place and purpose of the meeting • . «1*2 

Offering the esse of Al,I&n y... ,frtr,lel;I£n« the Court 

maintained that: 

. . . the service of notice sa&de in a way md 
i&anner recognised and sanctioned by law is an 
essential requisite of itj without this, it is 
ineffectual for the purpose intended &nd void. 
Unless it is &iven as the law directs &,nd allows, 
the party to whoia It is given is not bound to 
recognise it nor Indeed is it notice. It is the 
legal sanction that gives the notice in sufficient 
form and substance life end efficacy.43 

41 Dillon, M&s&mX.&WWF*tibfm* KW&» CJ«*P* x. 
Sec* 263» p. 344. 

42 Mwm,X»„M9Mmm* ^ Arkansas 4$9. 
43 mm** imtitttltot Xm lorth Carolina n$. 
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Bouvier stated In his Dictionary that "a statutory 

notice is not binding unless givan ao the law directs or 

allows"^. 

Pinally, 35 Cyclopedia 904i held: 

The meetings of the board (of education) aust 
be upon notice to all the aembers of the board, 
must be in writing and must be signed by such of 
the members of the board as are praacribed by lawj 
and the call must b® si*ned by an officer or 
officers duly authorised.45 

Since statutory notices were not Riven announcing the 

two meetings in question, and the defect not "cured" by 

attendance of th© full membership at these sessions, the 

Coianissioner felt obliged to declare the meetings referred 

to imedlately above and th© actions taken thereat as illegal 

and void. 

tfuramry. 

Recognition of the importance of a fiscally sound 

business-like organisation of education provided inspiration 

for a series of well-planned recommendations to implement th© 

adequate financing of fre© public education. However, local 

interests operated to nullify temporarily any anticipated 

Improvement in the financing profiran of the schools. 

44 John Bowler, Bouvly's Law DiffUonar/.,,tu\d Conejya, 
Encyclopedia* fit. Paul, Mtrut., frost Publishing Co., 3.914, 
Vol. II, p. 2366*. 

45 Cyalor.wdia.M.,Lftw.,î d feoceriure, 1910, fkWKfa P* 90?t 
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Pores!ghted builders of th* preaent structure of 

public education sensed the logic of having the clerk of the 

board of education aerve in a similar capacity for the board 

of school estimate. In this dual responsibility the secre­

tary could render invaluable service to both boards by virtue 

of hin intimate knowledge of the common problem* faced by 

each group. 

The board secretary 1B the only permanent member of 

the estimate group. To this officer falls the challenge of 

seeing to it that the board of estimate's operations are 

coordinated with thooe of the school cotmittee. 

A wise and sagacious legislature, perhaps antici­

pating potential legal pitfalls, created appropriate statutes 

as a measure of protection to the local school district. 

However, as the study reveals, there were those who, by 

probing actions, constantly attempted to misconstrue the 

thinking of the legislators. 

Lack of a definite oyst©m whereby boards of education 

and tlieir several coiioittees night be called together for 

meetings would create a most chaotic condition. Fortunately, 

suitable legislation was provided in order to prevent such 

a condition from existing. 
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Efforts in th© former chapter centered about the 

officer under study in his capacity &s secretarial agent to 

md official representative of the board of education. In 

this fourth chapter problem* faced by th* clerk in his co­

ordinate function aa secretary to the bo&rd of school esti­

mate were examined, together fclth his duties regarding the 

issuance of notices mid certification of school board 

activities• 

The next chapter, continuing the theme of Investi­

gating responsibilities of the secretary, will devote itself 

to the basis of the clerk's obligations coimected with his 

functions as accountant and purchasing agent of the board. 



CHAPTER V 

LE0AL BASIS FOR RESPONSIBILITIES RELATIVE TO GENERAL 
BUSIh'ESii TRANSACTIONS AND FISCAL ACCOUNTIKO 

The clerk is regarded as the chief fiscal officer of 

the school district. Research reveals that all boards of 

education throughout the country provide for a clerical 

official whose major responsibility is the keeping of 

financial records of the local schools. It Is her® th© 

vslue of on experienced and efficient secretary p&y® dividends 

to the school district. Job, in his handbook for the district 

clerk states: 

A large portion of the business of th® board 
of education is transacted by th® school clerk 
either upon the orders of the board or according 
t© duties and prerogatives vested in the clerk by 
state law. Among other duties, the clerk keep® 
the minutes of all board meetings, conducts the 
board's correspondence, keeps th© financial 
accounts mid makes official reports. An efficient 
clerk can, without being penurious, effect many 
economies which will save his salary issany times $ 
moreover h© can contribute numerous ways to the, 
smooth and efficient management of the school®. 

To a great extent, business activity of the board of 

education is transacted by the school clerk ©ither in res­

ponse to direct board orders, or in conformance with duties 

vested In his office by state statute. 

1 L.B. Job, QkJBXft Mf^Mm^l fflark and fa* gecorda, 
Bloonington. Illinois, Public School Fuolishuig Co., 1931* 
p. 1* 
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As one of his functions, to the clerk falls the 

responsibility of the preparation of the annual school 

budget. This undertaking demands that he have* or uaust 

acquire, a thorough knowledge of the nmd® of th© entire 

school system. Els faraili&rity with local re^uire»»t® 1* 

reflected in the adequacy of the budget he aubiaits for the 

board's consideration. 

In his role as budget director, the secretary has 

collate control of a H board expenditures and the allo­

cation to the proper appropriation of all disbursement*. 

This officer also determines the availability of appropri­

ations before cosmaitiaents are tm.de. An auxiliary function 

ef the clerk is the preparation of the report he submits to 

the board of all expenditures and balances in the several 

accounts of the school board* 

The present chapter %?ill concern itself with an 

Wffimim%&0& of the secretary's area of raapctisib-illty related 

to purchasing and accounting activities in the Interest of 

the board of education* 

http://tm.de
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1. Activity as Purchasing Agent. 

It is the obligation of th© board's clerical officer 

to establish and maintain control of expenditure of school 

moneys. The secretary should review all orders for purchases, 

end determine whether the requested items are essential, as 

well as decide whether sufficient funds are available. 

"No orders should be placed without first having the 

approval of the Secretary or District Clerk"2. A deterrent 

to either the secretary or other members of the board of 

education gaining pecuniarily from purchases made by the 

clerk is the law stating that: 

Any aeaber of any board of education in any 
school district who shall be directly or indirectly 
concerned in any agreement or contract, or directly 
or indirectly interested in furnishing any goods, 
chattels or supplies or property of any kind what­
soever to the school district, the expense or 
consideration of which is paid by the board of 
which such member is a part, shall be guilty of 
misdemeanor•3 

Park v. Hearon * previously cited, described a potent­

ially Illegal action on the part of a board raembers, with the 

full knowledge of the secretary as well as the entire member­

ship of the board. 

2 Secretarles-I)i@trlct Clerks' Duties, supra. p. 6. 

3 SchoolM% ft*. X9Xk> Sec. 430 (32), p. 18$. 
4 Park v.. Hemron, School fray foclaion*. 193** p. 44. 
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Subsequent to th© election of the reapondent, Hearon, 

to the board, he became part owner of a printing firm. Ad­

vertising and printing fron this firm were received and 

paid for by the board of education. Park, the appellant, 

charged Hearon with violation of the School Law: 

. . . it shall b® unlawful for way county 
superintendent of schools, member of a board of 
education, teacher or any person officially 
connected with the public schools to be agent 
for or to be in any way pecuniarily or bene­
ficially interested in the sale of m\y text­
books, raap3, charts, school apparatus or 
supplies of any kind or to receive compensation 
or reward of any kind for any such sale or for 
unlawfully promoting or favoring the same. A 
violation of the provisions of this section 
shall be punishable by removal from office or 
by revocation of certificate to teach.5 

It was determined tliat the board had ordered the 

supplies in queiitlon, which were not actually achool supplies 

to be used for children. Hearon had not promoted the sale 

of the iteaa provided. In view of this situation as out­

lined, there was no violation of th© law, 

However, the Schopl Law provided as followss 

(A board seraber) shall not be lutoreoted 
directly or indirectly In^any contract with nor 
claim against said board.0 

Since Hearon had an interact In a claim against the 

board, he was violating this section of the law. The ruling 

held that the respondent should not permit any claim of 

5 School M*i.,of 1903. Art, XIV, Sec. 152, p. 5*. 

6 Ibld.i Ait V H , Sec. %Jt p. 31. 
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financial Interest to him to come before the board while he 

held laaaberahip In the group. 

On appeal to the State Board it was revealed that 

Hearon's firm had continued doing business with th© board 

after he had accepted membership. Advice of other board 

members, together with favorable information concerning the 

matter from the Attorney General's office given hiia and the 

district clerk, encouraged this action. 

When public protest of the respondent's activity 

came to his attention, Hearon refused to permit his concern 

to continue serving the board, until upon a direct appeal 

froia the board secretary he accepted an advertisement» but 

then again declined board work. 

The Stat© Board felt that Article fourt«en of the 

School Law did not apply to supplies of any kind furnished 

to school boards, but only to those things supplied for the 

use of pupils. The case, as a consequence, was adjudged a 

controversy not properly before the Commissioner or the 

Board. 

Boards of education are largely dependent upon their 

secretaries to counaol and guide the» in thoir legal trans­

actions. Either the clerk's advice was not sought or the 

board was poorly advised in th* cm& of HftfthMft,,.%» ?m>n%Pm 
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Township Board of Education7, for while not a matter of acqui­

sition of goods, It wis concerned with the purchase of tsarvlc© 

involving the district clerk and the board membership. 

Contracts for transportation of children were awarded 

to th® board president's son end to th© wif* of a second 

iseiaber. Ap;*>inted as attendance officer was th® spouse of 

still another menber, while a fourth board trustee was 

designated as custodian of school raonoys. 

Although counsel.for th® appellants held that the 

Commissioner had no jurisdiction in the controversy allegedly 

concerned with ttAn act for the punishment of crimes"^, proper 

Jurisdiction was described in Thcwpaqn v. Bluer Borough %ard 

of Education^, and DuPour v. State Superintendent^0, together 

with designation of the appropriate statute, naraely? 

He (member of the board of education) shall not 
be interested directly or indirectly, In, any con­
tract with nor claim against said board• "*• 

12 

In referring to Stoothoff v. Davies , the Commis­

sioner felt that acceptance of board raerabership demanded that 

7 Nichols et al,.., ylthl .^berton, T p f e &>«r4 off %%-
Q$Um* MmXMKM&UX&m* X9M* p« 4s. 

6 Wtttf. Law, Coffl^^^on, 1931* Bee. 926. 

Vroom o2B, 57 Hew Jersey Law. 

10 .M«T,.X*. $MM, t?nmEA&W}M&' 43 Vrooa 371. 
U .fttiflM tom ®l Xm> Chap, I , S#c. H3» p. 31. 
12 m&mmML~t*..MmXm.A fl,«x AMMJ, MtfxrtpX Mmr&% A83£b 

,, p. 105* 
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it be Inspired by a desire to render public service rather 

than anticipation of financial remuneration. 

An Illegal contract involving a board member was 

described In Aa.es. v.. .tfontclalr Mo&rd of Education13, md another 

with a borough councilman as a principal in Sturr. v,.. Eliaer 

Borough14. In the case of ft^a, v, P,*»g*Ap falffiflfcfa, .floffll M 

Sd>catlon et>al,^. the Commissioner opined that in view of 

the circumstance wherein the wife was a amber of the bo&rd 

and shared in her spouse's earnings, a contract between the 

board and her husband was clearly illegal. 

While the Court held in the state of Idaho, citing 

Muckola v« Lvle @p a l . . w that employment of the wife of a 

board ©ember as a teacher in the same district as illegal md 

void, this ruling would not apply in New Jersey, Here a 

husband has no control over his wife's income mud therefor® 

cannot have a legal pecuniary interest therein. In relation 

to offspring, neither parent has a legal interest In the 

earnings of emancipated children. 

13 Aftea v. Montclair, Board of Education. 97 New Jersey 
Equity 6D. 

14 S,turr. y. rBlaar Borough. 75 New Jersey Law 443. 

16 mm®, X*,MX®, ^Mlo < W**ho «$9» Pacific 401. 

http://Aa.es
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The contracts let md given, as described above, 

while not considered in good taste, ware not illegal. How­

ever, there was one board action decreed illegal, under th© 

law that " . . . a member of a board of education say serve 

as district clerk, and , , . receive compensation . . . No 

other statute provld(aa) remuneration for bo^rd members" * 

The law provides that the municipal collector or treasurer 

shall serve as school custodian. Should this officer desire 

also to act as a member of the board of education, he must 

perform the duties as custodian of school moneys without 

compensation. 

Payment of a salary to a board raember serving as 

custodian is illegal, for as a board aeiab̂ r he is "directly 

Interested in the claim or contract" due his as school cus­

todian. This opinion, together with the other conclusions 

reached by the Ceianissioner, was concurred •with by the 

State Board. 

Unauthorised action of the board of education and 

its officers and eofi*iltt*ea described in Lindotroiq v* Hill** 

borough Township again enphosized abortcomings of the 

district clerk. 

17 Public Laws ,.oft. 190$. Special Session, Chap, I, 
$m* 91 * p. 35. 
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Evidence produced at the Ceesniasioner1* hearing 

revealed that the local president transacted a great deal 

of the board business on his own, and then expected the 

membership to ratify his actions at subsequent meetings, 

usually without even th© formality of a properly presented 

motion. 

After the second of two elections, authorisation to 

purchase certain property was secured. Ignoring th* require­

ment! 

Whenever bonds shall be authorised to be Issued 
by any school district as aforesaid, the district 
clerk shall transmit certified copies of the 
record of the proceedings authorising the Issue of 
such bonds to the Attorney General for his approval 
of the legality of said proceedings, md duplicate 
copies of such record shallQbe filed with the 
Cofa?ai»si©n©r of Education.iy 

and lacking specific approval from the board, the president 

arranged for a bank loan in anticipation of a bond issue, &n& 

took necessary steps to acquire the property previously 

mentioned. 

19 Compilation of New Jersey Softool .feu,,1911* 
Sec. 125# p. 100* 
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Bonding proceedings must be approved by the Attorney 

General: 

If froia said certified copies it shall appear 
that a majority of th© legal voters present at 
such meeting . . , shall have voted In favor of 
th© issue of such bonds, the secretary of the 
board of education . . . shall transmit ©uch 
certified copies, together with certified copies 
of the record of the proceedings of the board 
of education of such . . , school concerning the 
issue of such bonds, to the Attorney General for 
his approval of the legality of said proceedings, 
and shall file duplicate certified copies of tie 
record of all such proceedings with the Goiaiflis-
sioner of Education, and upon the approval thereof 
by the Attorney General^-sald bonds may be issued 
and sold by said board.2" 

or the bonds may not be soldi therefore temporary loans are 

not legal. 

Borrowing funds in expectation of a loan and purcliase 

of property without direct board sanction, hy the president, 

was declared illegal. Lack of approval of the Attorney 

General In bonding proceedings prevented th® board from 

giving legal sanction to &ny of the president's actions in 

the s&atter under consideration. 

Individual actions of jaesabers Minus specific appro­

bation of the membership of the board at a regularly convened 

meeting was to be discontinued, by direct order of the Com­

missioner. 

20 §stimXMHM,m&f MA** ««U 210, p. 132* 
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Apparently th© (secretary, who is ^personally respon­

sible for all business functions of the board of education", 

acquiesced in these unlawful practices by the several board 

members, thereby abdicating his legal responsibility. Bow-

sver, it is conceivable that the responsible school trustees 

did not "seek guidance" or "obtain factual information*1 at 

this source. 

Among th© complaints offered In protest of certain 

official actions of his fellow board Sternberg, Roberts, 

appellant in the case of Boberts v., Cranford Township Board 

21 
of Education , alleged tnat th® board was relinquishing much 

of its authority acquired by statute in transferring this 

power to Individual members. 

Trustee lioberts urged that all contracts not specifi­

cally approved by the naiabership as a whole be declared il­

legal, together with bills and other financial demands la-

pro perly approved. To be noted is that? 

Ho contract shall be entered into by a board 
of education nor shall my bill or demand for money 
against said board be paid until same shall have 
been presented and passed on at a regularly called 
meeting of the board.22 

21 MMWMUX» ^rn^Mi f , « y t e Mmti,,, g,fi tiflm&Xw,* 
try Softool Raporf. 193,2 an^'1933. *. 111. 
%% Public Laws .of IfffiS* School Sta tutes , Chap, I , 

Sec. #9, p . 34. 
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Shortly after receiving th© appellant's bill of par­

ticulars the respondent board took suitable legal action to 

correct &ny errors of acts of delegation of authority. 

Appropriate to the instant case is American H.eâ ina 

twd Ventilating v. Vest Mew York.Bomrd. of Education^ wherein 

the president and district clerk had been authorised to con­

tract for a heating and ventilating system for one of its 

schools. Ho evidence was produced before the Court of Srror® 

and Appeals that the contract In contest was considered md 

approved by the respondent board. 

Concerning the sama contract, the Court eaidi 

A mere reading of « . • (Sec. 6*9) of the School 
Law . . . makes it clear that nothing that the 
president and clerk night do under this resolution 
would make a contract on behalf of the board 'until 
the sasae had been presented and passed on at a 
regularly called meeting of th© board*.*4 

Justice Depue, in turning to a similar controversy, stated? 

The power purported to be conferred upon the 
committee was to snake the contract . , . *• think 
that a contract such as was contemplated by this 
resolution should oitaer have been negotiated by 
the city council or, if the negotiations were 
conducted by a cowsittee, should have been sub-
Eiitted to the city council for discussion, con­
sideration and adoption, and that the resolution 
delegating power to raake such a contract was not 
warranted by the statute in question.*•* 

$X Mew 4%rmy Law 4&3* 

24 fM$M«J^$mM%* 51 ̂roora 7$. 
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Board of education aaay not assign their authority 

to ecasfiittees or individuals. Entirely In order would be 

for board officers to prepare agr*eo*a.t* • but the Membership 

is legally obliged to award such contract**. Financial obli­

gations in terms of itests md names of creditors should be 

presented to and passed upon by the board In proper meeting. 

In response to the appellant's prayer, the GOJKIS-

sloner ruled that the board was legally bound to comply with 

the pertinent sections of the School Law; 

The public functions (of the board) should he 
coordinate with other school officials # but should 
be under the supervision of the (secretary's) office 
so that (they) reflect the policies qf the board in 
general nnd not that of individuals.'*0 

Perusal of any of the cases previously cited denotes total 

ignorance of acknowledged responsibilities of the secretary 

fey the boards of education involved. "The bo&rd itust rest 

heavily on this officer # * •** Meat district clerks have 

adequate knowledge of school law. They can and should advise 

boards against any actions which night result in litigation 

and consequent additional financial burden to the school 

district represented. 

»'«»mi mmmumttummi 111 iiinnnwm.innii 
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"There is no more lajportant function than safe­

guarding th© public money ©nd spending It intelligently*^. 

Order® Involving expenditure of board fund* should not be 

placed without the approval of th® clerk. This official has 

final authority to sign all board of education orders. 

Some boards of education are careless md 
wasteful in the upkeep of school property* They 
are also very neglectful in the purchase and 
distribution of the accessary supplies — book*, 
papers, as&pe, p^ns, pencils, occupation material 
for young children * « .*• 

Regulation of board spending 1* exercised by the 

secretary througii his practice of "analysing all ordmr®** t© 

determine whether such requests are necessary and whether 

sufficient fund* are available to honor approved orders* 

Tnis procedure requires that there be a coordination with 

inventory control. A perfetual inventory involves adequate 

supervision of all supplies and mqpLpam&t with the met 

result reflecting a substantial saving of funds to the 

board. 

•.••mi m M W I — « — — . w i ' i aairii KIIKI 

a? ^mmmU®rMmM% MPTW M%Xm* .noou »• *• 
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2. Requirements as Bookkeeper. 

Expenditures involving public funds represent a far 

greater responsibility than that of handling private »oney. 

In view of the fact that the secretary Is legally account­

able for disbursement of public aoneys, he is obliged to be 

adequately bonded for aasur&nee of proper perforiaanee in 

office. 

History of early educational effort In Hew Jersey 

records concern with the problem of development of a standard 

financial procedure for the state public school system. In his 

annual report of l$6l, th® state superintendent remarked? 

Much difficulty has always b&®n experienced in 
obtaining correct Information In regard to the 
receipts and expenditure of money for school pur­
poses. The sources whence the ?aoney cane is, in 
many instances a mystery to th© officer in whose 
hands it is placed for disbursementj and, when 
questioned as to what they receive as taxes, as 
school funda, as surplus revenue, tuition,'ate., 
their answers are vague, mid in mmiy cases, 
grossly Incorrect. Frequently, no distinction is 
fsade between the school fund and the surplus 
revenue; and the latter term is ouppoaed by some go 
officers to be synonymous with balance on hand, . • 

There is every reason to bcliev* that the condition 

described In 1857 by Franklyn Township superintendent Jattas 

29 Annual Renort ofyth© atat* fi.UTHir^nflanflant, of ftfelic 
fetrntlonjui^U P* 9« 
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Villet had not Improved: 

I find it vory difficult to obtain full and 
accurate reports from all district®. Every 
school district should be supplied with a copy 
of the school law*, UB tmny of the school officers 
and teachers have no means of knowing what they 
are required to perform.*° 

Sporadic adjustments were made periodically, but by 

1913 the problems of education had pyrataided so that It was 

deemed advisable to realign th© state department of public 

instruction into a aore business-like organisation. This 

adjustment created three divisions! education, law, and 
31 

business . 

Observing th© statute© of 1911, the state board 

appointed an inspector of school accounts^2. This official 

recognised the need for an adequate accounting prograa for 

the severe! school districts of the state by promulgating 

a Buniform and simple system of bookkeeping" in line with 

authority^ given by the State Board of Education. 3in.ee 

the new project conformed to th® School Law, th© state board 

saw fit to adopt the system. 

*W*J I . . p ^ w w w M W i |»M IB mp»—*«**«— W»**Wi» 

30 fltfji.. 1H57, p . 23^* 

31 nm.Anwt ^ovXMmm* X^» P* *3* 
32 Kay Jersey ,ttfth,qql Law. 1911. Art. I , dec. 3* VI* 

p . $• 

33 g*y J * r m .^*oM..,.i#ws, X91X, §MH> Art. I , 
8tc* 3, VIII , P * 9 . 

http://3in.ee
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V'ith the institution of a standard procedure for 

accounting and the service of state inspection came better­

ment in the general school program. Encouraged by its initial 

effort, the business division introduced, with the approval 

of the state board, an improved financial bookkeeping system 

to bacons effective in Article VI district® on July 1, 1924* 

and in Article VII districts a year later. 

The system follows In its entirety the sound 
principles laid down hy the National Association 
of Public School Business Officials, the National 
Education Association, the United States Department 
at Washington, and complies with our School Law. 
New Jersey has the honor of being the first State 
in the Union to put such a system Into practical 
use In every school district of the State.** 

Along with a procedure so designed that the board is 

in a position to k&ow at any time Its fr&® balance in any 

appropriation not contracted for, a net hod providing a compre­

hensive budget plan -was adopted. 

Subsequent experience Indicated a need for a simplifi­

cation of accounting procedures for the aia&llar Article VII 

districts. Modification of the existing systea was instituted 

for use by the affected townships in the 1929-30 school year. 

The simplified plan was adopted to compensate for the lack 

cf training hy mmy of the district clerk*. 

34 A m ^ „ f t P B ^ t f ^ pf *fim*\m*jmtiLMmr 
ri^alonar of "Mucatlon...... I M S . p» 16. 
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There i s a dearth of cases relevant to th© account­

ing respons ib i l i t i es of the c lerk . As a consequence, of 

necessity the controversy of flaaarfl y,„ flo&HJl „ol, Mm^Xm Q* 

Swedesboro must be constantly referred to In scrut inis ing 

these duties of the secretary, 

In f i l i ng a claim of l ien against the respondent 

beard of education, Haaard was apparently ignorant of th® 

fact that: 

. . . where a municipality constructing a 
public building was a school district, and the 
board having charge of the work was the board of 
education, the "financial officer*1 included both 
the district clerk, who was required to pay out, 
by orders drawn m the custodian of the achool 
ncneys, all school funds of the district; and the 
custodian, who is th© officer Intrusted with th© 
finances of the district, and who receives and 
pays out It® laoneys. *> 

for the petitioner erroneously filed his lien with the 

treasurer of the borough of tfwedesboro. Two notices were to 

be filed, on® with the prealdent of th© board and the second 

with the district clerk as the financial officer of the 

board of education. 

The rouniclpal treasurer could not* under the conditions 

described, be considered as the financial officer of the res­

pondent mhool district. This district was Hmn independent 

fsy&ieip&l organisation, with its own officers", It was 

BWH0IUIUMIIMIJI allilUlinnilllllMHIM "Wi iwnww 

35 ftramBLTu MmmkPft.®, Mmmh ff«$ C l t e t t t o 
?5 Atlantic leprter 237. 
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conceded that the treasurer did perform some duties that 

"inure to the benefit" of the school district. However, this 

activity did not qualify hin as an officer of th© district, 

especially since the school district covered taore than one 

municipality. 
36 

BwAilJU,.Joraey,uff,to » cited in part, was suggested 

In an effort to establish who Is the financial officer of a 

school district within the neaning of the act. In filing a 

notice *ith the city comptroller, the Court felt that the 

petitioner, Hall, had met the demands of the act by filing 

notice with the financial officer, sine* this official was 
B,par excellence1, the financial officer of the city®. 

Examination of the School .Law reveals no officer with 

duties comparable to those of the comptroller. In addition to 

th© president and vice-president, and the district clerk, the 

statutes^" require m&ry school district to have a custodian 

of the school monmy®. This person May be th«s treasurer of 

the city, or the board of education is free to designate the 

municipal collector as Its custodian. Where the achool 

district includes Kior© than one municipality, the board samy 

select any suitable person as this official. 

" I ' l T I I ,L. IIIJI . U I .. I.ll.ll J.LlH " p""T-

36 Hall ¥. Jersey .City. 62 New 3®rmy Equity 4*9* 

37 Lffwa of ,1903. Special Session. Chap. I. See, 184• 
p. 71. 
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Board secretaries have functions to perform which 

are basically financial in nature. The school law stuccinctly 

points out that they: 

• , . shall exac&ne &M audit all accounts 
and demands against the board . • ,3» 

and similarly, the district clerks are obliged to compile 

accurate reports of all board expenses. They musts 

. . . keep a correct and detailed account 
of all the expenditures of school nso&tyss in the 
district. 39 

All bills mist be presented before and approved by 

the board. Thereafter, orders in proper amounts are prepared 

by the secretary and signed by this officer and the president 

prior to presentation to the custodian of school aoneys. 

Both the secretary and district clerk report monthly 

to the board of education the amount for which warrants have 

b@en drawn, and the accounts against which the warrants have 

been drawn. The clerk presents th® ataount of order® for all 

contractual obligations since his previous report, and the 

accounts against which the contractual obligations are to 

be charged. Balances to the credit of all accounts are sub­

mitted by the secretary, wfoile the* clerk prepares the cash 

and free balance of each account. 

3S Ibid., Chop. I, Sec. 60, p. 22. 

39IkM*» s®e» 91t p. 35. 
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A quotation from the pertinent statute holds that8 

. . . He (the secretary) shall, at the close 
of the fiscal year, make a full Itemiaed.report 
of the finances of the school district.4° 

and, in making reference to the district clerk, the law 

require® that this officer; 

At each annual school meeting, present his 
record books and accounts for public inspection, 
and make a statenent of the financial condition 
of the district . . .41 

These officials annually file copies of th® report*, 

referred to above, vdth the county superintendent of schools 

on or before the first day of August. 

Provisions of th* Ochool Law reveal that the clerical 

officer, by virtue of his position, is intimately acquainted 

with existing conditions concerning the district, osp@clally 

its financial stability. In returning to th* Haaard contro­

versy, it will be found that in "haraony vdth its (the statute) 

spirit and purpose", the Court held that in view of the pro-

vis ions related above: 

. . . either the custodian of school money® or 
the district clerk tmy be properly regarded as the 
financial officer of a school district*** 

As a special mid distinct statutory requir*uent» a 

notice of the pendency of an action «u*t b$ filed with the 

40 ym<9l Xnh supra, Chap. I. Sec. 63, p. 24* 

41 j&feJU» s*e» 911 p. 35. 
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financial officer of the achool district. This officer is 

charged with th© task of maintaining s lien docketj there­

fore all claims of lien mist not only be filed with the 

president of the board of education, but also with Its 

financial officer. 

Comparison of th# fiscal duties for which the s*cr** 

tary &nd the district clerk are each answerable substantiates 

the conviction that these responsibilities are quite parallel 

in scope. 

Suanaary. 

Asong the more Important isatters of concern to the 

board of education are Its financial records. A prominent 

reflection of © school systems efficiency is to be observed 

la the manner In which it conducts its business functions. 

The business activity of the school board, is an 

essential segment of its being. 

« , . Due consideration has not been given to 
the arsount of money spent In relation to the value 
received. A achool system should meet the sane 
requirement* that any business corporation must 
meet • • .43 

In the raaln, a substantial amount of the business 

activity of the local board of education is conducted by the 

•unmmnur m nn '' " " '"• ' 

43 0*pert»eat of Public Instruct ion, l^uc.a.t^oia ^41*,^ift. 
Vol. V11I» No. 1, Trenton. N.J . , tfept. 1921, pTB. 
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clerical officer. It Is this financial area of operation 

that makes for the importunee of this office. Its functions 

are in response to board directives or In observance of 

state law. These obligations have become quite detailed 

and technical. 

Equipping, operating, and maintaining school facili­

ties, together with purchasing of all types- of services and 

comnoditios represent CJtanples of the secretary's fiscal 

activities. Need for this valuable functionary is further 

evidenced by the volume of business h© handles daily. He 

audits claisis against th© board, places its Insurance, and 

prepares the annual budget. Control of the payroll involves 

deductions for withholding tax, hospitalisation, tatedical 

surgical fees, and accurate pension procedures. To these 

duties is added the responsibility for regular inventory of 

all of th© physical properties of the board. 

Funds available for expenditure by the board are also 

the responsibility of the secretary. In order to effect 

accurate accounting of the district's debts, this official, 

who liakea aoat purchases* is expected to approve all expendi­

tures. 

School trustee® turn to the clerical officer when 

preparing the annual budget and in ordering supplies. The 

bo&rd look* to him for cotapetent counsel in such matters as 
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detenaiining the local school tax or in selling district 

bends* 

Duties concerned with financing the school program 

suggest a tremendous responsibility. CoBplle&ted procedure* 

related to finance de&and an accurate system of fiscal *«•» 

counting be adopted md maintained. 

Will* the fourth chapter reviewed activities of the 

secretary relative to reports and notices, the present chapter 

deals with this officer*a responsibilities concerned with his 

duties a* purchasing agent mid general accountant for th* 

local board of education. The sixth and concluding chapter 

will discuss school elections mid referendums together with 

th* secretary** role in these activities. 



CHAPTER VI 

LSOAL BASIS RSUTIVE TO fUSSPONillfllLXTIBS CONGffiNEJ) 
WITH SCHOOL ELECTIONS AND RSFffi.KNDUHS 

Expansion of school curriculum la creating an ever-

increasing demand for additional funds to Meet the need for 

new and improved facilities in school plants, purchases• and 

general financi&l imd legal services. Education budgets 

take more tax dollars than ever before. It is therefor* 

imperative that this intense business enterprise be effect­

ively directed. 

Th* business functions of a achool systesa are 
an integral part of its existence. They ar* not 
co-ordinate with th® educational functions. Neither 
are they subordinate.2-

It becomes the charged responsibility of the secretary 

to oversee the eosoisroial. legal, and physical plant operation 

and maintenance program of th® school systeia. This clerk of 

the board of education 1® a au>*t significant figure in the 

ssnagement of the public schools* His position md functions 

related to elections and referendum® will be the subject of 

the concluding chapter of this investigation. 
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1. Relationship to School elections. 

As part of his ©lection responsibilities, the dis­

trict clerk eaist post sufficient notices about the school 

district at least ten days prior to the date of a planned 

school election, in addition to placing a paid advertisement 

In the local papers not later than one week preceding ©lection 

day. 

Alleged failure to comply properly with election pro­

cedure was related in flftajtlKft. fft, j^U, ,X»,i,te^„„MiMmi:, J&MX& 

of Education^. Among the allegations cited was the elaiti 

that the clerk had not given legal notice of the forthcoming 

election. In liis response, th© clerk declared he had person­

ally posted four such announcements one day, and that he had 

sent two additional notices to a responsible individual with 

appropriate orders for display. Two days later th® clerk 

posted a seventh notice and sent out an eighth one for 

posting, which he later saw properly displayed. 

Although the claiis that some ei^ht notices had been 

correctly placed was not contradicted* it was adtaltted by 

th* clerk that three of the announe*nent* were defective in 

that two were up for viewing less than the required ten days, 

and a third notice was inadvertantly placed out of the county. 
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WHL& the required number was displayed within th© county, 

one of this group of seven was before the public less than 

the number of days demanded by statute. 

The irregularity described above was disregarded 

since the substantial vote recorded indicated that sufficient 

publicity had omn &iven to the event. Lack of the required 

number of vote tellers*, plus other ninor defects, was not 

serious enough for the CooniaslosMr to declare th© election 

results invalid. 

JSffort was made to set aside the expressed will of 

the people in jar,nm, ,fa IrtlMftfc, .̂ DffQWCh, timtfLM ^ H t t t t ^ . 

Barnes, the appellant, charged that the doors of the polling 

place were not op@ued surly enough. 

The polls for th© election shall be opened at 
such time as the board nay designate between the 
hours of two and nine P.M., and , # • remain open 
for at least two hour* and as much longer as my 
be necessary . . .-> 

Voting was to start at eight P.M., and it was testified that 

the doors were opened shortly before the announced time. In 

response to the contention that the election was not properly 

advertised, it was satisfactorily pointed out that in addition 

« IIIIII i ,i mi i in mi i i i in. • " « ' 

3 Laws of lSiQli Second Special Session, Chap. 1, p. 5* 

5 frawa of .29M, JtfaV* <»»P- 1, p. 5. 
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to the required posted notices an appropriate announcement 

had been printed in a circulating newspaper of the cotfnunlty. 

Exception was taken to the fora of the ballot used, 

the contention being that such designations as *full term* 

must be properly printed on the ballot as 'three y%&r&*. 

By statute, either of the deeign&tions issay be used, for they 

are considered synonymous terms . The conclusion reached by 

the Comissloner, namely, that th* election was valid, received 

affirmation from the &tate Board. 

Election results of the local board of education were 

challenged in Â b»rtflffllljt,.,l,lfl̂ ,*̂ ,orfl MpMtM,M^M%Xm7> *«r 

the appellant held, among other allegations, that the secre­

tary of the respondent board neglected to have the municipal 

pell books at th© election, and, as a consequence, illegal 

votes were cast. 

Counsel for both litigants mit$®d that at least one 

hundred votes cast by persons not listed as having voted in 

the last general election. In permitting these person® to 

vote, and not obtaining the proper polling lists, the board 

was not proceeding contrary to instructions from the state 

department of education concerning annual elections. The 

6 Mm „fl£ XWfo suira, Chap. 1, Sec. BQt p. 30. 

7 Albertaon v.. .MXmmhom tord of &dupnUfln,> Ifjf 
Jeraey Sc,hool Report., ajBffial. P. 261, " 
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Attorney General construed the annual election law by 

stating- that: 

Ihe Constitution requires that all eitis*n* 
of the United States toying the qualifications 
therein set forth shall be entitled to vote for 
officers to b© elected. It is clear that the 
Legislature in anaotiiig the proviso not only 
Intended that those who shall have become of 
age subsequent to the last preceding general 
election ami otherwise qualified should be en­
titled to vote, but all legal voters should 
also be entitled to do so.*5 

Following this Interpretation by not prescribing qualifi­

cations for school elections differing tram those created for 

election of public officials, the Corlissloner decreed that 

the votes of those reputed not to have participated In the 

last general ©lection were to be counted In arriving, at the 

total vote. 

The pr&yw of th* appellant seeking a new elaefeion 

eould no wise b® granted, for had the election results been 

set aside It then would devolve upon the county superintendent 

to select the board mms&m®* 

An appeal fro© th* Cee**l*aic«.«rf* decision by Barn** 

brought forth a review of Section twelve, Chapter 21X of the 

iam^oLJS^ which dealt with procedure concerning election 

of school board ay**!)*?** The resjMmdent s»lntain«d that the 

* Opinion of tft* AttariMiy. .Qanaral. Ootob*r 17» IWi 
lew i^nr'-Himi mmr%« %mk$ P* W * 

§ E*»- of laaa* »»P* an, s#c. xa» p. 3641 mm 
•# w* 
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statute In question had been declared illegal by th© Commis­

sioner in conformity with th® Attorney General's opinion 

which the former felt was binding upon him. 

In recognising the opinion cited, the Coiasileeloner 

appeared to have overlooked Section ton of the School Law 

granting power for hi® to decide •'all controversies and dis­

putes that shall arise under the school laws". Note was made 

of this authority by the Supreme Court in the matter of 

Thompson v. Board of Education, of New Jersey, wherein8 

. . . the Legislature for the government of 
a particular branch of the public service has 
given authority to a special tribunal to hear 
and decide all controversiss arising there­
under • • • 

and, such decisions have given: 

. . . all the properties of a judgment 
pronounced In & legally created court of Halted 
jurisdiction acting within th© bounds of its 
authority,10 

statute law restricts the power to pass on election 

controversies to the Coraraicsloner, and on proper appeal, to 

the State Board. Thus, these officials are not bound by 

opinions held by th© Attorney General. Cited elsewhere In 

this study are cases which hold that the Commissioner and 

Board may not pas® on the constitutionality of acts of the 
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Legislature* Since the appropriate statute was neither com­

plied with by the district clerk nor recognised by the Com­

missioner in arriving at hi® ruling, the Board saw fit to 

reverse the state achool officials decision by declaring 

fcfc* Qla**bor*> election null ®nd void. 

Results of th© annual school election were challenged 

by the appellant, Greer» in th® controversy of Qrcer v,.« CaJ^-

w*XX ,flcjr/ro«h ̂ Oj*xtf ,ox Mm*tit&m*** 

Of considerable Interest was Greer1® contention that 

sample ballots bearing the district clerk's name were circu­

lated prior to the election. These ballots were reputed to 

have strongly favored certain candidates. Existence of the 

sample ballot described was established at the Cotmlssioner's 

hearing. It resa&ined, however, for the petitioner to prove 

that th© questioned ballots had hmn authorised by either the 

board of education or the secretary In pursuance of a g«&*r*JL 

statutory power to act for the bo&rdi, 

Greer was unable to establish the approval of the 

sattple ballots by the board or their distribution to the 

residents of th© school district* In addition, ther* is no 

statutory authority available to the clerk as the board's 

representative to act In matter® of the kind described, As 

stated in reviewing another problea, the power of public 

11 ^Mm,x,fJ*ApAl.tospfa. frw* .off.„ft̂ fcMsfl» ta 
Jersey School .Report.*. ISBk* p. 271. 
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official* to bind their Municipal corporations Is quite 

limited. Therefor®, in the absence of express or statutory 

authority, the general public nay not assume the acta of an 

agent to be those of the municipal corporation. 

Since the appellant could not point to the board of 

education as being responsible for the ballots problem, he 

was unable to have the election declared invalid. Absence 

of poll books was not significant ©nough to change election 

results, nor was Greer able to state the number of people 

who had voted improperly. None of the petitioner's alle­

gations were proved, and, as a consequence, th® Commissioner 

sustained the local school board ©lection. 

Omission of th© mm of a achool board aspirant fro» 

the official election ballot created the controversy of 3L»m«fi4 

v» Weymouth Township Boarc! of Education3,2. wherein the results 

of the annual school election were contested. 

Despite Lewis* having filed an authentic petition 

for candidacy as a board taoHbar with th© secretary, his name 

did not appear on the official printed ©lection ballot* 

mtMi^mmmmmmmmi^mmiMm 
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Perusal of the appropriate status*» which stated: 

The nara©a of th© candidates shall be printed 
upon the official ballot according to the alpha­
betical order of their surname® mid the grouping 
of two or Biere candidates upon any ballot to be 
used for the election of «*iab*r* of jBaid board 
of education is hereby prohibited." 

failed to disclose any point at which th® petitioner had ®rr®d 

Lewis' allegations were adknowledged by the district clerk, 

in a sworn statement to the Qc4aBal*Bion«r« 

Terns of the statute quoted above are mndatory* and 

lack of observance of the subject in question could Influence 

the outcome of an election. Since the secretary adnltted 

that the appellant's nan* had not been Included on the ballot 

despite his compliance with th* requirements involved, it was 

ruled by the GomiBaion®r that the election under discussion 

was invalid. Failure to elect saesabers to board positions 

properly placed the responsibility to fill the existing 

vacancies upon the county ©uperintendentt as provided for by 

the School Law, until the next animal election. 

Again, In the case of M$ar„ ,y,*„, Jfew, Jtosygtr, t^wnjhj,p 

Board of gflueation^*. controversy arose because the clerk 

did not include the names of two candidates for election to 

•nmm IIIWIWH i i Hi i Hinilil ii .11"mi i 

13 ftftflAft l*m, ,M *m> Chap. 211. Sec. 7, p. ?66» 
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the office of school trustee on the annual achool election 

ballot. 

Subsequent to the filing of petitions for the appel­

lant, and one, Price, th© district clerk, in response to 

information given him to the effect that Messrs. Potter and 

Price were not qualified for board membership, consulted both 

th* county clork and the county superintendent of schools for 

advice on procedure in the saatter. 

The secretary's Interpretation of the county officials' 

counsel let hJja to certain conclusions concerning the board 

aspirants' petitions. Potter was informed, by way of a message 

given to his wife by the clerk, timt In order to have his nam® 

appear on the election ballot, he would be obliffed to file an 

affidavit declaring his plaee of residence. Price was simi­

larly advised, but neither ©an complied with the Instructions% 

therefore their nmmu did not appear on the official ballots. 

A review of the laws applicable to th© case in point 

reveals sozae interesting facts3***« At the Cowaisslon*rf* 

hearing it was decided that improper residence of a candidate 

would not invalidate an election, but emission of names from 

the ballot, under certain conditions, could. 

• Illl. Ill I I w II I II II <!• •»« 

15 a^ml, X€E|«piMA,̂ *i„,xm*i spa*.* jjj*. u«. 
para. 2 , 3* and 8, p . &7-oSy see ^appendix 5$ p . 234* 
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Actions of the secretary were porforra*d In good faith 

and without prejudice in turning back the questionable pe­

titions and omitting the aspirants' name* from the final 

ballot. In th© judgment of thla officer, he was complying 

with state statutes In returning defective petitions. The 

Cosaissioner ruled, however, that the clerk could not require 

an oath of the appellant, but rather simply a certification 

of the facts presented. 

In the opinion of the state comai**loner, it was the 

responsibility of the appellant to return his petition to the 

clerk together with a statement that such document contained 

no errors*. Under the conditions outlined, the clerk's 

duty would then be clear, that being to place the petitioner's 

mm on the ballot. Any other course of action would have 

invalidated the election. Failure to return the challenged 

petition caused the appellant to lose any rights he had In 

the election dispute. 

In contesting the legality of the Long Beach board 

election, the appellant, in the matter of Sckert ...v. Lonflf .Beach 

Township Board of Education17* questioned certain actions of 

the district secretary. 

nwf.-jtju'i. - ••miim.il i" T—rr**-"—*———*—— 

16 Lffwi of 13Q1. supra. Chef* 1» P» %* 

17 Sekart v. Lorn? UmQfa ,f®mmn Mmtd ,tf, M w t i Q B , 
70 New ^ e r s e y i A w ^ I * 

http://��miim.il
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It was Bek*rt*s contention that the budget amount 

passed upon was excessive, and that had the clerk properly 

notified the electorate, the budget discrepancy would have 

been corrected. 

Voting for the (annual budget occurred at the same 

tlse the annual school board election was conducted. It was 

conceded by the appellant that the district clerk had ade­

quately set the statutory requirements concerned with the 

posting of appropriate notices announcing fortheonlntg elections. 

However, no evidence was produced to indicate that an election 

notice had been placed in a newspaper with circulation in th® 

school district, a week prior to the election. 

Substantial rather than exact conpliance with sta­

tutes is sufficient where any notice deficiency Is **auredw 

If! 

by a "full and fair" expression of the electorate • Sub­

stantial compliance is not adequate where indications are 

that voters in numbers sufficient to affect the final result 
1Q 

were uninformed of the event % 

Results of th® ©lection under dispute were affected by 

noncompliance with the School JLaw,. for un insufficient nuatber 

of people voted for the budget and elected board swaber. while 

M M tew j^Mmm M%mm Qx*nvtofr* w H w Jersey 
Law 762. 

19 Cyclopfd^, „of„ .Law, mij fromiwM* 1905, Vol. w t 
Mo* 73* p . 324 J see appendisc > V P • **2®* 
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a considerable number of citiaeno indicated that they would 

have appeared to vote had they been made aware of the election. 

Under the conditions described, the Oormlssioner felt timt 

the entire election outcome should be ignored, and ordered 

that the election be set aside. 

Laek of the alphabetical arrongetaent of candidates* 

mustes together with other deficiencies in local school elections 

brought SffiJtft ,v„f my^sfeuyy,, .Tj^sh^p „Boarj QtJBMfattXm20 *>e-

fore the GoEs&issioner, 

Ss&th stated that despite instructions to the contrary 

froa the county superintendent, candidates' najsaes were not 

listed alphabetically. In her response, the clerk did not 

deny that the condition existed, but explained that it had 

always been her practice to list nacses on the ballot according 

to the order in which petitions were received. 3he vigorously 

denied the allegation that she had my prior knowledge of the 

three successful aspirants* plans to campaign as a unit. 

Legal precedents cited in the case amply supported 

the Co«issloner's final decision. In Fur^y, y,*,,,, RgiaUfl, ..Mfe 

mmimMitummmim 

y J e r a y r iohool ..Laws* g**aloh of 1950. School .Law. PsolMona. 
wm&MM * p* 
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the state eoismissloner had ruled thats 

Irregularities in school ©lections should not 
be condoned, but irregularities which do not 
affect the results of the election should not be 
permitted to penalise innocent persons . . . The 
presumption is with th® incumbent and It is «, 
necessary to uphold m election whenever possible. 

It was felt that the best int*r**ts of the eownmlty *«ere 

served when the will of th© people, as expressed at the polls, 

was recognised. 

Appropriate to the discussion Is a quotation frossa 

Title 19. Hew Jersey Statutes Annotated! 

It was never the legislative Intent, nor i® it 
the proper statutory construction, to defeat the 
vote of the citisen by an act for which he was 
neither directly nor indirectly responsible, nor 
for a negligent or wilful act of a municipal 
official, nor for th® misconception of my legal 
duty or form required in the preparation of 
ballots issued by such an official for distribution 
to the voters.*2 

In a Supreme Court decisions, it was concluded thats 

There are cases where the judges of elections 
have been guilty of acts which render them liable 
to indlotsaent, and yet {in the ab**no* of fraud ' 
by the party who claimed benefit frost the result), 
the election will be held valid. If this be so* 
surely the will of the people Is to be given 
effect, If only Irregularly expressed. $egjll|£®ne© 
or mistake in the perfonaance of duty by election 
officers will not be allowed to stand in the way «« 
so as to defeat the expression of the popular will. •* 

21 gur#y y9, i^eiif f*xto fossy/ft frw* plMmmXm* 
Key* Jersey School Law*. 3*a*loh of 1950, mmK* p. 34. 

22 tfawf dmmx, ®um%mnMw$An&* ***i* w* P* 14^*149* 
23 119 New Jersey Law 322. 
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The appellant offered no evidence to support his 

contention that the newly-®lected board ntenbero had requested 

the apparent grouping, or that the district clerk's action 

of arrangement of naiaes wcss anything more than an error In 

judgment. 

Despite the action of the Commissioner In setting 

aside an election in the controversy of Rn»flj» et ajt. y», Hain«ft> 

port Township Board of Education^ for lack of sin alphabetlcia 

listing as required by law, in the Instant case, It <was de­

creed that the improper arrangement of names did not seriously 

affect the election results. In view of all that has been 

previously outlined, the petition was dlonlssed. 

Most school trustee® are voted into office rather than 

appointed as such, ttbil* these school elections ure act at 

a time deliberately apart frota general elections In order to 

avoid gatnlcipal political influence, the practice of annual 

voting permit* voters to control board policies. The relative 

merits of this procedure are largely dependant upon the mwsd 

judgia*nt of th© cnisratmity, for if Interest in education is 

sincere and dynamic good Candidatea will be selected, 

• • ,-. i i — i — ' " ' ' '•"" 

• 24 afegl* et a l . y, jjainayaort Township tomxA .of....Mu-
cation. aefto-fft ^ incisions... 1931.iT. 175. 

http://1931.iT
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The preceding section dealt In soiae detail with such 

setters as correct election procedures, proper form of 

ballot, and the like. Of particular Interest was investi­

gation of what constituted "substantial1* and "exact" com­

pliance with the law, and the d®grm of significance attached 

to nirregularities" in certain controversies. 

2. Functions Concerned with School Referendum*. 

Th© state constitution adopted on June 29t 1644. was 

quit* barren of the subject of education. A single section 

guaranteed the state school fund a* a perpetual source of 

aoney for: 

. . . the support of public fro® schools, for the 
equal benefit of all the people of the state; and 
it shall not be competent for th@ legislature to 
borrow, appropriate or use the said fund, or any 
part thereof, for any other purpose, under any 
pretense whatever.*^ 

Education was still properly considered us a natter of local 

control. 

However, public education Is the responsibility of 

the state, for In 1#75 the amended constitution made it 

mandatory that} 

* . . the legislature shall provide for the 
ia&intenance ®nd support of a thorough and efficient 
system of free public schools for the instruction 
of all the children in thie-gStat* between the age* 
of five and eighteen years.*" 

25 Constitution,, of. lew. Jersey. 1&44* Art. IV, Sec. 7» 
para. 6. 

2$ jCbid.t &t atianded 1H7S$ Art. IT* Sec. 7* para. 6* 



SCHOOL ELECTIONS AHD U-UFiiELKDlB© 16*9 

The duty of the state had been recognised early by 

State Superintendent Apgar: 

The principle upon which we found our public 
school system . . . I© that every child has a 
right to an education, and that It is the duty 
of the state to provide the faeans whereby he 
aay obtain that right.*7 

The superintendent extended his philosophy In a later report, 

which is quoted, in part: 

It being for th© common good that all the 
cit1Kens, so far as possible, shall be educated, 
it becomes a wise policy, on the part of the 
state, to place within the reach of all the 
opportunity of acquiring this education, and 
It is simply a matter of equity that the 
expenses incurred In maintaining the schools 
needed to Impart this education, shall be borne 
by all alike.28 

Responsibility for its share of the expense of edu­

cation is discharged In some measure through the incoiae from 

the state school fund. In delegating a portion of this task 

to local authority, the legislature declared that: 

. . . each school district shall provide 
suitable school facilities md accomodations for 
all children residing in the distrlct-and desiring 
to attend the public schools therein. ̂  

27 Eeport of the State Superintendent, of Public 
Instruction. 1868. P. 20. 

H ItiAILf IM2E&* P« ̂ 3* 

29 Public Laws of. 1907, Qhnp. 123. Art. X. Sec. 126, 
p. 291. 
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Local school districts supply upwards of ninety per cent of 

the funds needed for education by direct taxation on Its 

residents, minly through a general property assessaent. 

This final section of investigation will treat 

referendum* and the secretary's obligations In the matter 

of raising moneys at the local level for purposes of edu­

cation. 

Legality of a district school meeting was the subject 

of controversy in B̂,fr.,y,» ftqrfrh, .flerjRen,, ffqwn^lp, qojfffl. off 

Sducatlon* 30 An attempt was md& to Invalidate the vote on 

a bond issue in the district. 

Among the protests raised isms one declaring the 

polling area as being too snail* The statutes required nothing 

More of the board of education than to designate a meeting 

place; preparation of a ballot In any forts, except as a natt«r 

of local convenience* was not necessary. 

It was the appellant's contention at the hearing of 

the ease that at a previous meeting no action was taken to 

authorise the district clerk to include itejas relative to a 

bond issue In notices to the votersj therefore any action 

concerning bond issueo was Illegal. 

10 Huser v. ^forth Bergen.Township..Board...of. Education, 
lay, Jersey School lUnort. 1913Y t&. 241. 
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Again, the value of board minutes accurately kept 

was demonstrated. 

The alnutes and other records of the board 
are the history of its work. They should be 
accurate in content and orderly in arrangement. 
They are Important and should be carefully 
preserved and protected but In such .mnitftB.that 
they may b® easily consulted when needed.*3* 

The secretary testified that th® ainutes included resolutions 

offered by him to verify discussion and action taken in the 

matter of bond issues. Testimony of the clerk was supported 

by several other board members. 

The Coussissioner found no infinity in the bonding 

procedure, for the clerk was adjudged to have acted with the 

approval of the board in inserting bonding iteias in the 

challenged notices. 

In contrast to the legal conditions existing at the 

tiiae of the Morth Bergen litigation, the statutes now require 

the board of education to: 

. . . provide at least one suitable polling 
place in a schoolhouse or such other convenient 
public place situated within th® district.3™ 

The legal ballot for* Is clearly described and illustrated 

In Title M^. 

31 American Association of School Administrators, 
,%4t,hi iJHMfoopftt, XSm* mwh* ©»p . xv, p . &o. 

32 T i t l e d » , Jew ,J^rs^y, mm®.* IS .7-16. p . My. 

33 M4*» 1^7-3®, l*.7-31t P. 173-174. 
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IfrffiUfl,* yt Vf**tfj*Mi )|oar4 o f ^ W ^ f t o n
3 4 challenged 

the validity of the bonding authorisation In th® annual 

school election of the town. Appellant Dennis stated that 

at the election he was denied the right to speak on the 

propositions to be voted for. An additional Infraction, 

he felt, was the official opening of the polls by persons 

other than the president or secretary of the board. 

At the hearing it was disclosed that the pertinent 

statute provided as follows: 

The board of education before they receive any 
vote shall laake public proclanation by the president 
or the clerk of the opening of the election, and of 
their readiness to receive the vote of the voters. 
A judge of elections and two tellers shall be 
elected by those present and thereupon the election 
shall be opened and the balloting shall continue 
without recess in accordance with the instructions 
printed upon the ballots used at said election and 
in accordance with the provisions of this act until 
the hour of closing shall have arrived*35 

Perusal of the school law section quoted reveal® no 

provision for public discussion of issues at the school 

meeting as called for by the appellant. In defining th* 

term ^school district meeting" the Commissioner held that! 

A school district meeting Is an ©lection and -^ 
not a meeting In the ordinary meaning of that word.**** 

34 ft*nni*r, W**tfl*l4 ftoard Qtf Muc^Uon,, jffW,,;J*rflfg 
Sehopj. Reiaort. 1924. »» aoo. 

35 £Mfo?4ft. Mm MJSR&t °h«P' 211, Sec, 14* p. 3&5. 

36 icruK *t,,»A« y,g„, gi^Mferiifei IfcwMbXp, ,fa»rti, ,^,,,Mw,U*Wi» 
flehaol Law Coag.iLatloh.......m@. *. 374, 
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The State Board expressed Its opinion on the subject, in 

the appeal heard before it: 

Where the Legislature has undertaken to 
specify the procedure to be followed at such a 
meeting we cannot assume that something which 
it has not specified la essential to Its 
validity.37 

It was felt by the Commissioner that procedure at 

such meetings should be confined to faceting organisation and 

the casting of ballots as described by statute. In response 

to the criticism concerning procedure in opening of the polls, 

the CorsRissioner expressed the belief that there was "sub­

stantial compliance" with th© law In that the chairman of 

elections had performed this function. 

To allegations such as the neglect of the statutory 

requirements demanding distribution of ballots to voters as 

they enter the polling aree, It was ruled that this regulation 

applied to bonding elections, for despite the presence of a 

bonding question as part of the voting, according to legal 

definition it was an annual school election. Other complaints 

In the proceedings were not sufficiently important to the 

research to describe. 

In the Go£is&lBalon*r'* opinion, the appellant had 

failed to prove any vital infirmities In the ehalltngtd enacting*. 

$1 MA' 
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therefore the validity of the election was completely sus­

tained. However, the State Board held otherwise In the 

controversy. 

Since bonding was included In the election, It was 

felt tiiat the 1922 law requiring the president or clerk to 

taake the appropriate proclamation should have been compiled 

with. Further* In bonding elections the statutes hold that: 

At the entrance to th® building or room in 
which the voting is to be done ballots shall be 
distributed as th© voters enter the room, and 
sufficient accomodations shall be provided by th© 
board of education to nark their ballots without 
undue publicity . . ,38 

Testimony disclosed that ballots were not distributed where 

voters entered the voting area, but at a point well within 

the polling section. This procedure was not considered as 

even Substantial compliance" with th© law, In th© opinion 

of the state body. 

In light of the above results of the Board*a hearing, 

the CoaBasicsioner*s decision was reversed. Statutory require­

ments designating who shall have the legal authority In the 

suatter of opening the polls have since been ejodified to read 

that: 

The board shall make public proclamation 
through a board ne»b*r or other person qualified 
to vote in the school district designated by the 
president of said board of the opening of the 
meeting and of readiness to organlise . . ,** 

l - .J l . l i U - U I J J ' . . 1 . 1- I I''.. II I' « • • • • - — — • • • H M . — " 

36s tmto foW. ,rf XWL* o»p« # • s@c« l* *• Uz* 
39 Title, „!$,,, ,H*>f ,|Jfy*jg. ma* 1**7-35, P. 177. 
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Apparently the problem of legal proclamation was signi­

ficant enough to bring about needed amendment of the per­

tinent statute and thereby relieved the clerk of the 

obligation. 

Action was brought before the Commissioner by Mundy, 

the appellant, in the litigation titled Mundy v. Hetuchsn 

Berougfo Board of Education^* which questioned the validity 

ef a special school bonding election. 

Mundy charged that the district clerk disregarded 

the law in using the registry list of the general election 

of the sane year as the special election, rather than that 

of the preceding one; that the clerk made reference to th* 

list mentioned in the ease of only one voter { and that the 

number of voters whoa* name* did not appear on the Hat being 

used by the clerk was about equal to the majority authorising 

the bonding procedure. 

A reading of statutes related to the problen brought 

to light one providing that? 

Ho action*- suit or preceding to contest the 
validity ©f the election ordering the issuing of 
bond* shall be Instituted after the expiration of 
twenty day* from th* date of said election.*** 

« III II III II »l! Mill w in •»» in ' l l P l t W M ^ * — 

All 34undy •*-. ilctuchan Borough Board of Iducatlon. Mm 
Jerftev School Report. 198ft* P. 5o. 

41 Bahyl Law Compilation. 1925. m m , Art. VII, 
i e c . 149» P* W* 
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In K*w Jersey all court actions begin with issuance 

and service of writs45. This practice colored the Com­

missioner^ opinion, for he concluded that the respondent 

board should have been served, and within the tin* Unit 

established by law. Lack of observance of statutory tliae 

restrictions would handicap the board and eventually defeat 

the will of the electorate. The board would be subject to 

potential litigation at my tin*, and ©f which it would 

have no notice. In 15 Cyclopedia it was stated thats 

In an election contest the notice is the 
foundation of the proceeding, and in some juris­
dictions, It Is not only the foundation of the 
proceeding, but also serves the double purpose 
of writ and declaration, or of suiaaons wad cots-
plaint or petition, as the case way be. 

tfo particular for® of notice or citation 
is required in a contested ©lection o«**> but 
notice in soiae fona setting forth one or more 
of the statutory ground* of contest is juris­
dictional and 1© absolutely essential to the 
validity of the proceedings. 

Th* Intention of th© contested election laws 
is to furnish a suwaary remedy and to secure a 
speedy trial. Consequently, the statutes gene­
rally provide that anyone daslrlng to contest 
an election must file a notice and statenaent 
of the grounds of contest within a certain 
number of days after the election, or the 
official declaration of the result. 

These statutes are mandatory and strict 
compliance with them is jurisdictional, Th* 
notice wad statement required to be served by 
the contestant on the contests* constitutes the 
predicate upon which the power of the court is 
set in motion, mid unless served within the time 
required by th* statute, the court has no Juris­
diction to hear and determine the contest**-5 

43 Cvelonedia.of Law md Procedure*, 1905* Vol, XV, p 
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Under existing law the Coswissloncr was powerless to easoeed 

his authority to extend the expired tlwt in order to honor 

th* appeal in questioa. 

It was conceded that the secretary had neglected 

t© use the proper registry lists required in annual school 

elections*^ as well as for all other school ©lections^. 

Failure to observe the legal denand* concerned with registry 

lists in the instant cms* was Insufficient ground* for 

voiding the election, In the Commissioner's judgment. 

neither election irregularities that do not seriously 

affect the result nor Illegal votes, unless substantial in 

auitber would set aside the expressed will of the voters4^. 

Again turning to 1£ Cyclopedia, It is held that 5 

Where an election appears to have been fairly 
and honestly conducted*, it will not be Invalidated 
by mr% irregularities which sr® not shown to have 
affected the result, for in th® absence of fraud 
the courts are disposed to give effect to elections 
when possible. And It has been held that gros* 
irregularities when pot aawnrnting to fraud do not 
vitiate an election.1*' 

. 44 MmiXJm SmvXMUm,* XM$» a m * Sec* XM* 
para. 12, 

42 rmM.km.<xm> «hap. 94, a**, 1* p. ^ . 
46 Leh^back. iyjk>yftpaf. 54 **w Jersey Law 77. 

4f ^l«t*4i*» Yol. XY» mew* p. 37£. 
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Mundy, the appellant, was unable to prove that th© 

Irregularities he had brought forth had been responsible 

for any persons* voting who®* names did not appear on th* 

1924 listing. This situation, together with the tim* elapsed 

beyond the legal date for filing a protest with the res­

pondent board, caused the Cerwlssloner to dismiss the appeal 

petition discussed. 

The State Board, In its deliberation, considered only 

the condition of the expiration ©f twenty days, and for that 

reason alone, affinaed the Cor«lssioner*s decision. 

A meeting of the legal voters was alleged to contain 

fatal irregularities in the matter of Hart.eenc,e. v. Xinai*ap4 

Township, %>ard of Education; . It was also revealed that 

th* district clerk had n*gl*ot*d to notify the assessor and 

collector of the action taken at th® meeting under discussion. 

Hartpenee, the appellant in the controversy being 

considered, claUaed the challenged meeting was not legally 

called, since the notice announcing the session was prepared 

by a eostaittee rather than by the board acting in regular 

convention. Th* appellant further declared that the clerk 

did not personally post the announcements, and that It was 

questionable whether or not the notices were displayed for 

the required period of ti&a. 
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In his response, the secretary testified that at 

the direction of the board he prepared and caused notices 

to be posted on soiae eight schools in the district concern­

ing the questioned meeting session. Individual board members 

had seen fit to post these notices at the schools nearest 

their own hoses. Evidence Indicated that all announcement* 

had been on display for a sufficient period of tine* 

Failure of th® district secretary to post the notices 

personally did not affect the meeting, for perforatance of 

this function by board members constituted "substantial com­

pliance"« To the claim that the form of ballot was illegal* 

it was determined that existing law did not specify a re­

quired forst for ballots, only that they express the intent 

of the voter. 

On the point that there was no legal authority given 

the board of education to use sraoney voted for purchase of 

a certain plot of land and school construction at an earlier 

session for property purchases approved at a later meeting, 

th* appellant was held to be correct. 

, , . The statute does not ©ay that th* 
mmy® received by the treasurer for school 
purchases shall be paid out for such uses as 
shall be authorised hy the trustees: but they 
ehaH be paid out on the written order of th* 
trustees* which order shall state the purchase 
for which It is given. The object of requiring 
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the order to state the purpose is not to enable 
the trustees to divert the fund to an object 
different from that for which it is raised 
but, on the contrary, to prevent them from 
doing so.**" 

Action of the type suggested above was completely 

out of order since funds appropriated for a specific need 

aay not be applied to another purpose without the approval 

of the electorate. Until such tlsie as the legal voter* 

authorised a proper transfer of *»n*y* to include purchase 

of the new tract, the funds appropriated previously could 

not be used. 

At Its hearing, the State Board concurred with the 

Commissioner*o decision as previously outlined* 

Of priiaary consideration to any board of education 

is that it functions within the Units of delegated author­

ity. In the main, th«se powers are derived from the state 

board, for education is the responsibility of the state* 

Annual school seating* permit the electorate to 

exercise effective control over school policy. These 

elections Include several activities, namely, vote of th* 

annual school budget, raising of funds for current expenses 

UIIIKHIMH in II in i ii' in iimn)» mi "in 

&JM.X* ,fotonfo Xmtom* ^ ^ w ***** ^ 
{$ Stewart? 9eX» 
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by means of a special tax, and the voting of bond Issues 

for capital expenditures. Within defined limits, a vot* 

stay b* taken to rescind action of a previous meeting 

appropriating fundss 

There is nothing in the law which author* 
ises or prohibits calling a meeting for the 
purpose of rescinding action previously taken. 
The right exists, therefore, under the general 
power to call a meeting when the Interests of 
the schools require it,?0 

Special meeting® of th® legal voter© are called only 

by the board regularly convened at such time as it determines. 

The Board of Education shall have the power 
. . . to call a special meeting of the legal 
voters of the district at any time when in its 
judgment the Interests of the school require it, 
or whenever fifty of suoh legal voters shall 
request it by petition so to do. In the notices 
of any special meeting, called upon petition as 
aforesaid, shall be inserted the purposes ns.imd 
in said petition so far as th© same are not in 
conflict with the provisions of this act. Mo 
business shall be transacted at imy special 
nooting except as shall have h®m set forth in* 
the notices by which said swating w&® called.^ 

School law decisions hav* established that boards 

enjoy power to call special awetlnga of the voters, but raay 

not be compelled to do so if they feel such actions would 

not serve the best interest of the school district**. 

go ftftdLftt ,Xf % r M ^ f f l p Board of MimWm* to 
Jersey School Eeiaort. 1012 . ip . 321, 

51 $$m$XMmMX9Xl> &** **» P«ra* 10* 

School Law..J«c.I%ioM...:.19M» p . I l l * 
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Legislation concerning the schools has becow* quite 

complicated. It follows then that the board of education 

must rely, to a considerable degree, upon the knowledge 

and talents of its district secretary who is expected to be 

well versed in the Interpretation of th© requirements of 

the law related to local public education. Lack of this 

essential legal wknow-how** governing its financial affairs 

exposes the board to delaying litigation brought about by 

aggravated taxpayers. Thes© actions ultimately have adverse 

sffects upon the local school system. 

Just as in other areas of this study, not all of 

the functions of th© district secretary concerned with the 

annual school meeting were discussed. It was determined that 

sore would be accomplished hy selecting for review those 

activities about which litigation has arisen and about which 

the Comics loner felt moved to render decisions **hen such 

controversies were placed before bin for adjudication, to­

gether with those matters appealed to the State Board &nd 

the Courts for opinion. 

The danger of invalidating the vote on bond issue* 

becomes quite apparent, once considered, As a scatter of 

sound business, it Is Imperative that a tin* Unit be set 

concerning appeal on bond scatters. 
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If a board has any expectation of completing its 

annual election proceedings, discussion of issues can not 

be permitted at the annual jaectlng. Subversive force® 

could effectively defeat the alms and purposes of th© edu­

cation body if th© statute were not specific on this point. 

Finally, the legislature, perhaps anticipating the 

possibility, made certain timt mon&y voted for specific 

purposes would be used exactly in the manner planned for, 

and in no other way. 

Responsibilities of the secretary for properly 

advising the board In its financial activities are quit* 

apparent* In large Measure, the efficiency of the board is 

due to the capable guidance and the effectiveness of this 

district official in the performance of his various financial 

functions for the local school district* 
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The imposing task of providing for free public edu­

cation in New Jersey has spanned several centuries. Under 

the theory that it held ^those powers not delegated to the 

United States Constitution** the state Incorporated a suda­

tory section concerned with education In its amended consti­

tution of 16*75. This constitutional isand&te recognised 

the legislature ss the responsible agency to implement th® 

accepted theory that education Is a matter of state rather 

than of local concern, that it is the state that should 

establish, isaintain, md support a "thorough and efficient** 

system of free public education for all of its children 

between the ages of five and eighteen, 

Education within the state is subject to three con­

trols: the state board of education and co^ai@slon#r* tit® 

county superintendent, and the local school district. The 

purpose of this thesis has been to review the legal basis 

of the duties of the office of secretary of the local board 

as affected by these controls. 

A church clerk who was licensed hy the colonial 

governor in 1664 was a teacher In what is believed to be 

. \ ®MMu&PM&UMU&i ,flt RmJMmJ* wended 1*75» 
Art. IY, 0ee. TO, Mo. oV 
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th* first school established in &ew Jersey. There were no 

boards of education or other persona especially designated 

to employ these 'drlllraaater®*. Later, the law provided for 

three wtown»s nan" to assume the responsibility of hiring 

school Piasters and acquiring schoolhouse acecemktations* 

Puritan educational tradition of the Kew Haven Colony 

aade a most significant Impression upon the derivation of 

the school system of the state. Perhaps the aost Important 

of these contributions were the town meeting and the eowon 

school to serve the coramunity. This Jtew England township 

system of education was controlled by the town meeting which 

supervised all essential school activities. 

Conditions in town management became such that appro­

priate legislation was soon provided for the administration 

of schools at the township level by three or more persons 

selected annually by th* town meeting. Butles of this 

conaaittee were largely taken over by the town superintendent 

some years later. Each of the school districts existing 

within the township was represented by a board of three 

trustees who were elected by the taxable inhabitants of the 

district represented. 

It was inevitable that municipal functions expanded 

to the point thatf progressively, acre authority was of 

necessity delegated to the school eowiittee In the mam#mmt 
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of school activity. Since uo*t school problems ©ither 

originated or were ultimately resolved at the town meeting, 

the municipal clerk assumed, and rightly so, that he was 

held responsible for including school comltte* actions In 

recording the minutes of the town meeting. Inadvertently, 

the town clerk prepared the groundwork for the advent of 

the school clerk who was soon to follow. 

Problem of education paralleled those being experi­

enced by the growing coaaunltlea for raany of the c&ate reasons. 

Prlaarily a constant increase In population effected th* 

development of the schools. Crowing pains forced the town 

aeeting to give over a l&r&er share of its control of th* 

schools to the school ooxesitt**. Tills body usually consisted 

of a heterogeneous ^roup of persons In tenas of background. 

Interests and ssotives concerned with education| therefor* 

the rseraborahip would often inforaally delegate to one of 

its nustber the duties and responsibilities of the ceattdttee 

as a whole. 

Th* second and am jar phase of this writing I* divided 

Into several divisions dealing with the legal basis of the 

secretary** appearance, development, mid various function* 

and responsibilities s the creation and expansion of th* 

office? his functions a* secretary and legal representative 

of the bomrdf responsibilities relative to the preparation 
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and presentation of the board's required report* and noticesj 

hi* responsibilities concerned with business transactions 

and accounting; and finally, the responsibilities dealing 

with school elections and referemduiaa. 

Hueh needed revision of the education wActw was 

accomplished in 106? with th® reorganisation of the state 

school system. The state superintendent** foresight was 

largely responsible for the official recognition given to 

the district secretary's office at this time. It had been 

obvious for a considerable period that school records were 

very meager. There was little appreciation of the need for 

legal proceedings and proper meetings, and of accurate 

records of local school activities. 

Of the decisions reviewed relating to the Halts of 

the clerk** sphere of authority, th* Piscataway decision 

appeared to be the most significant. Therein it was deter­

mined that the secretary** office had permanent duties 

covered by statute, timt his powers were derived through the 

statute* rather than from th® local board of education. The 

board could not legally expand this officer** function* 

beyond those covered by the School &*w. 

Many ef those familiar with the needs of the offic* 

of district secretary have repeatedly urged that appropriate 

requirements be set by statute in order for person* to bccois© 
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eligible for employment as such. Other than qualifying as 

a board meaner, if chosen from Its Membership, the clerk 

ef the board needed to jaoet no specific conditions to secure 

appointment. 

Review of case© dealing with the term of office of 

the board secretary reveals that he too I® subject to dis­

missal under proper legal conditions. However, it has been 

clearly established that the clerk can enjoy tenure rights 

upon successful completion of three successive years of full 

time service to the board of education* 

It would be difficult to ateasur* the contributions 

which an efficient secretary stakes to the total achool projgrasu 

His is th* responsibility for establishing a desirable routine 

In the keeping of accurate and complete minutes of all board 

activities and accomplishments. Since all school problems 

eventually com© to him, he must always be pr&pmand to place 

before the board, without loss of precious time and effort, 

all ©vldence of past board actions dealing with any subject. 

This board scrib* sust be possessed of excellent judgment in 

the matter of compiling an accurate mid concise account of 

the board** history. 

The board secretary assunes an extremely Important 

position in his role as legal agent. Although boards of 

education, under the statute*f are noncontlnuau* bodies, 
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their efforts are continuous, It is the district secretary 

who bridges the gap created by changing adnlnistr&tlons to 

affect the board's continuity of action by enforcing Its 

rules and mandates, 

Existence of the board of school estimate perturbed 

some people to the extent that this body became the subject 

of periodic controversy. The Supreme Court was eventually 

called upon to establish constitutionality of the act which 

created the estimate body* In addition to his duties as 

secretary of the board of education, this officer also sserves 

as secretary of the board of school estimate, but without 

additional compensation. 
2 

An instructional publication of the state school 

business officials expressed concarn with an alleged tendency 

among Its membership to permit person® other than theaselv** 

to release board lnfcvaation. to give certification of the 

authenticity of these board records, md even to go so far 

as to affix signatur** to documents which were clearly 

matters for the secretary's attention, Attempts to assume 

the board's financial responsibilities have usually been 

effectively thwarted by reference to the statutes or through 

appropriate legal action* 
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Chaos could be th* result* while the progress mud* 

in education would be virtually nil* should the achot?! Law 

not require that th® clerk, In hi® Capacity as secretary to 

all standing and subcommittees of the board, ®md written 

notice to &11 concerned ©f meetings of the board of edu­

cation. This officer is expected to take minutes of these 

sessions for future reference by the board. 

Judgment of th® composers of the requirement that 

purchase orders be approved by the secretary was simply in 

conformance with sound business procedure. Procurement of 

many nonessentials or items in full supply, together with 

placement of orders for which no funds existed, can occur 

without this officer** performing this control activity. 

Purchase* are normally made from th® lowest bidder, who may 

net be a member of the %®md of education, for it® such he 

would have a direct interest in the "claim or contract11, In 

line with budget allotment* md maintenance of proper stan­

dards. Purchasing procedure® ssust be analysed periodically 

to achieve greater benefit for th* local school district. 

To a significant degree, th® type of educational 

program offered by th* schools Is influenced by th* financial 

support extended* It follows, then, that while the business 

function* of education netd not b# overeaphasisjed. th* 

lisportajBd* of these operation® mu*t not be underestl«at*«t« 
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The value of fidelity bonds for assurance of proper per­

formance of these procedures by the responsible officer are 

Immeasurable* 

liecognitlon at the state level of the need for a 

^uniform and simple system of bookkeeping" brought about 

th* appointment of an inspector of accounts by the state 

board of education. This official apparently was aware that 

sound general and accurate cost accounting, together with 

Intelligent budgets and financial reports, were basic to 

correct business procedure. The statutes further provided a 

check upon the handling of public funds for education by 

requiring that th® district secretary "audit all account* 

and demand* against the board*1 • Assurance must be available 

that the books are accurate and all expenditures legal by 

verification and analysis of mil entries. 

In conclusion, It can be said that the history of 

the development of th® functions of the secretarial office 

of the local board of education had its origin long before 

its appearance In 1B67 at which timt creation of the office 

became mandatory. Its duties and importance have expanded 

to the d&gr*Q that it is inevitable timt recognition mm% 

aoon b* given to the recommendation that applicants for 

appointment to this office b© certified In terms of educa­

tional background and fitnaes as established by the Stat® 
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Board and Commissioner of Education. This long-needed 

action, undoubtedly, will be its next development of histo­

rical significance. 

Dutie* of the clerical officer of the board of edu­

cation are myriad* Hany of these functions have been 

tested for their legality before th® local board, the state 

commissioner and state board of education, and the Courts. 

Those found in contravention with the statutes are appropri­

ately revised to conform to state requirements, for education 

at the local level derives its powers from authority dele­

gated to It by the state board of education, Th* secretary 

Is clearly more than simply a clerical employee whose duties 

are created and established by the local board of education. 

His functions and authority are derived from the statutes 

and th* State Board of Education. 
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cause} procedure. 
16:6-9 Oath of board members, 
18*7-»12 tt ** ** w 

l^so-34 Verification of demands. 

1955 
n 

1955 

90 
44 

fil 

107 
To 
64 

1 X®^ .0arol4*tteitjp unless otherwise indicated* 
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Titles Chap. 
MmasteMm 

flMfflftBC UX (con*d) 

1955 
*» 

1955 

it 

H 

R 

1955 
« 

1955 

43 
152 
154 

90 

147 
190 

399 
90 u 
106 
132 
61 

!3s7-69tb) 
Ills 13-7 
ldjl3-9.1 
18:13-17 
i§a>»ii 
ls*sl>ll 
Ids14-44 
18.34-53 
1§.7-Wd) 

ie*s&-& 

1§.7-51 
I^s6-a3 
Ul.7-59 

Affidavit* as to bin* presented* 
Money paid out on warrant. 
Disbursements by warrant*. 
Approval or disapprovml of 
warrants &y auditor and \m®td 
of education. 
Disburtesienta by warrant*. 
Contract* of ataployiaenr. 
Administer oath*. 
Written charges filed. 
School Register** 
Annual convention; attendancef 

Filing of charge*. 
Vaccination expense. 
Duties. 
Complaints certified. 
Board vacancies. 

« « 
« « 

of counsel. 

,1«W %H 

1955 

129 

105 

66 

105 
13S 

I8s6~4# 

I8i7-H3 

l^«6-50 

iis7-114 
18*6-5» 

141 Us6-$0 

Secretary of board of 

heariJMtt 
determination by board of 
estimate of amount necessary. 
Certificate of amount fixed. 
Determination of aiaount 
nmdmd for •mwrgamoy* 
Board of estimate to fist 
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Tit le: Chap, 
..,. ftUta Wwi*BroAWiiftlnWlrt 

,iy (con»d) 

1955 

1955 

1955 

« 

1955 

1955 

239 

14^ 

61 
133 

421 
149 
29 
43 
59 

n 

61 
£9 

105 
106 
1S2 

59 
214 

61 
70 

54si>452 

40sia4-253 

l̂ s6-22 
Ms7-61 

I3sl4~101 
1̂ 813-3̂  
1̂ :4-9 

l|t5-55 
I#s6-12 

M16-13 

13*6-23 
1$37-59 

lHs6-6 
ie*s6~7 
16̂ 7-51 

Chapter, f 

î j6-a 
!&}7-o7 

1#J6~22 
1#I6-77 

Certifications to county 
tax board* 
ecutioa of transfer 

Annual report. 
Special meeting of legal 
voters* 
Military referendum vote. 
Subpoena*. 
Report* to county super­
intendent* 
Certification of payroll. 
Organisation of board of 
education. 
Organisation of board of 
education* 
Sue and b* sued. 
» « e "j employment 
of counsel. 
Board vacancies. 

» « 
w « 

Qualifications• 
Record of proceedings with 

193 I3s7-Q& 

Annual report. 
Claims authorised1 itwised, 
and amount appropriated. 
Itemised bills. 

2 %m Jersey S c u t e s , Annotated, 1940. im&Jk* 
u 54*4~45i P* 

3 Ham*?JXKX^Mt.̂ mUXmxm®® m&.Gomxm* 
i$%X&kr%$* P* 
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« 
« 

Titlei Chap* 

1955 90 15,?*49 Honey paid out on warrant. 
153 18*6-80 Warrants and statea^nt* 

forwarded to auditor* 
1955 l&l l&i 13-94 Making' of deductions from 

* 45 13s5-65.3 Unwary of audit. 
* 19© M 813-114 Annual report to county or 

city superintendent. 
123 ISs6-33 Collection of moneys; aonthly 

report of receipt*• 
1955 64 13:6-34 Audit md preservation of 

accounts, vouchers md 
contracts. 

123 16*.6-35 Ifonthly and yearly reports 
to board of education. 

1955 196 16*814*7 Tuition. 
46d Ids15-100 Disbursements on signature 

of president and secretary. 
1955 65 Uf6~49 Annual estimate of board of 

education* 
104 13:7-12 Annual budget estimate. 
67 1&IO-*55 toergency estimate by board 

of education* 
139 M56-59 Estiiaate of needs by board 

of education* 

1955 21 1$ J 5-1.7 Special election to separate 
school districts. 

» 24 M % 5-17.1 Election on consolidation. 
« 25 Mt5-17.2 Certificate of results of 

election. 
6*9 1^J5-^3 Election result* lost* 

1955 74 l#*7-5 leductlon in board lacaber-
«bip« 

* 75 l#*7-9 Increase in board neither-
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Titles Chap. 

%m. -±as& 3*0 ff Description 

Chauter fl (con'd) 

1955 76 IS$7-15 Notice of election. 168 13:7-17 Additional polling places* 
1955 77 M17-20 Equipping " n . 

« « 10:7-22 dominating petition and 
accompanying certificate. 

170 16.7-24 ferification of nominating 
petition. 

1955 77 ISs7-25 Yisae to file nominating 
petition. 8 * IS:7-26 Defective nominating 
petition. 

* 7S 16* 87-2$ Clerk to obtain registry 
list*. 

" 79 IS17-29.3 Drawing of name* for gosition on ballot, escriotion of ballot 
(clerk's signature). 

" S2 ISs7-35 Certification of challengers, 
*• S4 IS17-44 Election results forwarded. w S5 lSsT-45 Announcing results wad 

forwarding ballots, etc. 
» « ISs7-47.2 Hotlce that voting amehlnft* 

will be usedj delivery. 
* 69 IS86-72.1 Provisions applicable to 

bonds* 
214 l#*7-#7 Seeord of proceedings with 

bonds. 
1955 97 lS:7-90 Issuanoe of bonds. 

221 ISS7-96 Tax statement of bond 
interest. 

222 ISs7-97 Faid bond cancellation. 
149 IS 10-72 to levies. 

1955 101 ISJ7-99 Issuance of refunding bonds. 
220 lS*7-95 Bonds as liens on property. 

1955 101 IS87-10® Motes or temporary bonds. 
224 IS$7-103 Taxation to pay interest. 
* IS;7-104 Temporary loan bonds or 

pemansnt bonds. 
1955 102 IS 17-106 Local tax reduced by amount 

transferred. 
*t 103 ISs 7-106.1 Local tarn reduced by amount 

transferred. 
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Title of Secretary m defined by law. 

Ig5fl-X351. P. 13. Chapter 25S.: Mm >ff ^Sfc 
Sources 

An Act changing th® title of district clerks of boards 
of education to that of secretary, and aiaendlng section 
1S:7-6S and IS:7-69 of the Reyiaad Statutes. 

Be it enacted by the Senate md Oanaral Assembly of 
the State of Sew Jerseys 

1. Section iS:7-6S of th© ftifyj**d„. ̂tatut**, Is aamndad 
to read as follows: 

1S:7-6S Every board shall by a nsjorlty vote of 
all its members appoint a secretary, ifdio «*ay be 
elected from among such members, and shall fix 
his compensation and term of employment* The 
secretary, as such, w&y be removed by a mjority 
vote of all the swsbera of the board subject*, 
however, to the provisions of seGtion IS:5-51 of 
this Title. 

The title of every district clerk in 
office on July 1* 1953* i* changed to that of 
secretary &nd every holder of siuch office shall 
continue in said office sdtfeout change in tema 
or tenure of office or pension right* notwith­
standing said change of title. 

Article ¥1 and vTI School Districts. 

Artiola ¥1 districts: usually found in cities. 
Board members appointed by the mayor. 

^rtiele ¥11 districts: usually found In tows, 
tovmablps, and boroughs* Board members elected 
by the voters. 
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OFIKIOh* OF THE SUPREME COUIIT GIVM BY JUSTICE PAfcKHft IM TUB 
CASE OF Koguako v. Oarrfcm,. 102 Haw Jersey Law 510, 
{Footnote 24* p. 30J. 

In this state it has been held that the vote of a 

member present who declined to vote at ail should be counted 

in the affinaative. Mount, v. Parker. 32 Hew Jersey Law 341. 

But that, in our view, is not this case. If there was one 

point on which the three non-voters expressed themselves, 

it was that they did not wish to be counted as in favor of 

the resolution. Vnd®r such circumstances th© correct rule 

is laid down by the Court of Chancery in the same year (1S67) 

in Abels v. McKeen* IS Hew Jersey Equity Reports 462 (p. 465h 

where Chancellor Zabriskie saids 

At such a meeting, if a vote is taken, and no 
one dissents * all who do not vote are considered as 
voting with the majority for the notion. And a 
vote of three ayes at a Electing of twenty, where 
no one dissents, is considered as the affirmant!ve 
vote of all present. 

But the obvious corollary Is that when a member does 

dissent, his vote cannot properly be counted in the affirm­

ative. The CG*»on sense of the matter seems to be that it 

should be recorded In the negative. 

We conclude that in law and fact there were only 

three affirmative votes of siac present In favor of the 

resolution, mid timt, It wms not legally adopted. 
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OPINION OF THE COURT OF RUROIUS AND APPEALS OF NEW JERSEY 
GIVEN BY CHIEF JUSTICE BROOAK IU THK CASE OF Stat* of Mew 
Jersey v. Qoodfellow. Ill Mew Jersey Law 604t at pa/** 606 
and 607(Footnote 25» p. 30). 

It should be noted that counsel stipulated In open 

court below that the three objecting councilmen were in the 

meeting room at th© time of th© appointment of the respondent 

and expressed their dissent before quitting the council table. 

Their refusal or failure to vote justified recording them in 

the negative. Koausko v. Qarretaon. 102 tfew Jersey Law 50$, 

AHKHBMEHT TO School Acti of 1903. Section 276, School Law, 
Fublic Law of 193,5* Chapter 302, (Footnote 34» p* 35). 

. . . whenever any school district shall con­
tain more than one Municipality the Board of Edu­
cation may appoint a suitable person as custodian 
of school moneys of said district, and nay fix his 
salary and term of office* Such custodian shall, 
when requested to do so at any time by the board, 
render to said board a true and full account of 
all moneys in his possession, as such custodian, 
up to such tla*. and of all payments made by him 
out of said moneys and for what purpose, and shall 
also, when required by resolution of said board, 
deposit in any bank or banking institution desig­
nated by said board, all saoneys then in hia hands 
or thereafter collected or received by him as such 
custodian; he shall give bonds for the faithful 
discharge of his duties in such amount and with 
such sureties as said board shall direct, but such 
bonds shall be for a sum not leas than the amount 
apportioned to said district by the County Super­
intendent of Schoolsj until the appointment of a 
custodian of school moneys by the board of education, 
the collector or other person residing in the muni­
cipality situate In auch school district having 
the largest amount of taxable property shall be 
custodian of the school moneys of auch district. 
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OPINION OF CMTAIJi AtfTHORITXBS COHGBRHINO 
THE RAWER 01* POWERS AUG COKTRACTS 

Slattery v. School et a y . $6 northwestern Reporter 
©•60 (Footnote 39, p. 38). 

All persons dealing with school officers are praaiaatd 

to have full knowledge of the limitations of the powers of 

such officers to bind their corporations and the Halt of 

the power of a school board must be recognised by those 

contracting with them. 

In the ease of Wheeler ,v, Alton. 5& Hew Hampshire 540# 

it was held that (Footnote 40, p. 3$). 

A school trustee in the discharge of his duties is a 

special agent whose powers are limited, and it Is inounbent 

upon those who undertake to deal with him In that capacity, 

to ascertain whether he Is acting within his authority. 

Woorhfcea stated, at pa^e 12? of hm.M..ftHfrUft,, MfifoMilffi» 

that (Footnote 41 * p* 3®"). 

. . . an oral nodlfloation of written contracts of 

the school board by the pr*sid*at of the board is of no 

effect. !3or has the pr*sld*nt of the board my special right 

to modify an casting contract on behalf of the board , . , 

A provision Inserted by the pr**14*nt of the board in a 
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written contract without the authority of the board is not 

binding upon the board or district. 

In his work on Con^ra^a. Anson, in Chapter XV, 

paragraph 3#2, page 459, held timt (Thesis, p. 3$). 

A contract may be broken in any one of three wayss 

A party to a contract (1) amy renounce his duties under it. 

(2) isay by hi* own act sa&ke It impossible that he should 

fulfill th*is, (3) iaay totally or partially fail to perform 

what he ha* projtlsed. • • The last, of course can only take 

place at or during th© tin* for the performance of the contract* 

In Section 394 of the a«na source• Anson rmmrk®d that: 

When default is mad* on on® aide, the courts mmt 

determine whether or not that dvfatilt amounts to a renunciation 

of the contract by th© party making it, or so frustrates th* 

object of the contract a® to discharge the party injured frost 

his duties and liabilities. 
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p . 4 4 ) 

STATE BOARD OF EDUCATION, HiSW JERSEY 

m&M , r t ^m^filaM,i.,llASlt MfrUfl (Footnote 50, 

It shall be the duty of a supervising prin­
cipal to visit th® schools under his control, to 
supervise instruction in th* classrooms of such 
schools and to consult with and advise the prin­
cipals and teachers in procedures, methods, mtd 
materials of Instruction so that the best results 
say be obtained by the pupils. He shall be res­
ponsible for the discipline and conduct of the 
schools. He shall also advise concerning child 
accounting, behavior and personality problems 
and needs, educational and other adjustments to 
individual abilities, problems of guidance, pro­
graming, class &nd school organisation and 
management. He shall exercise such other functions 
of educational and administrative leadership, 
supervision, and guidance as may be necessary for 
producing best possible educational conditions and 
outcomes. 

LEGALITY OF EMLAR0EMKK7 OF DUTIES OF DISTRICT CLBRK, Oaskill 
et 4 . v. Piscataway Township Board of Education* N. J. 8.R., 
19277 P. 82, (Footnote 591 p. W * 

It is therefore the opinion of the Cocraisisioner of 

Education that the Piscataway Township Board of Education 

cannot legally enlarge the statutory powers of the district 

clerk so as to Include any function (such as the supervising 

of the business of the schools and of buildings* grounds, 

equipment, janitors, etc., with the further result of 

enabling a Board member to engage In and be coxapensated for 

duties expressly denied him by statute. There would appear, 
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however, to be nothing illegal In a district clerk's per­

forming such duties as are logically connected with his 

statutory functions, such for instance as the distribution 

and supervision of school supplies, which duties are 

implied in his express power of purchasing school supplies. 
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BLECTICftJ RKQUIRIHiSHTS AKD PROGgDUKISS FOR SCHOOL BOARD VOTXMO 
PRIVILEGES. 

Laws of 1922. Chapter 211, Section 12, p. 364. (Footnote 9, 

The said clerk of the board of education shall 
at least seven days before the holding of such 
election obtain from the person having in charge 
the poll books for the municipality or fsunicl-
palltles, or election districts, comprised within 
said school district, and no person shall be per­
mitted to vote at such school election unless his 
or her name appears on said books as having voted 
at the preceding general election; provided, how­
ever, that any person who shall have becoiae of 
age since the preceding general election, and 
shall be otherwise possessed of all the qualifi­
cations which would entitle such person to vote 
in any general election, shall, upon application 
to the clerk of the board of education at least 
two days prior to the holding of such school 
election be entitled to vote in said school 
election. 

Should any person so mentioned In this pro­
viso sake application, as aforesaid, it shall be 
the duty of the clerk of the board of education 
to compile separately a registry of such appli­
cants and the list so compiled, as aforesaid, 
shall have the saute force &w& effect for the 
purposes of this act as the poll book®, and a 
person's n&iae so appearing thereon shall be 
entitled to vote at such school election as if 
his or her name had appeared on the poll books 
of the preceding general election. 

ELECTIOK REQUIRJMSHTS FOR SCHOOL BOARD KMBKR&HIP GAHDIDAOX. 

ĉhooA XmMXUmM m$* ??cUoMi!> v***snfr* 2» ?» 
and 3, p* 67-68,(Footnote 15» p. 1«5)* 

(2) Candidates to be voted for at the regular 
school election ©hall hereafter be nominated 
directly hy petition, as hereinafter provided. 
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(3) Said petition nominating a candidate 
for ©ember of the board of education shall 
b* addressed to the clerk of the board of 
education and ©hall set forth that the 
signers thereof are qualified voters of 
the school district In which they reside 
and for which they desire to noadnate the 
said candidates that they endorse the can­
didate named In th® said petition for member 
of the board of education, &,nd that they 
request that the nan* of the person so en­
dorsed be printed upon th® official ballot 
to be used at the ensuing election for 
Bieiabers of the board of education. Said 
petition shall further state the residence 
and post office address of each person so 
endorsed, and shall certify that th© person 
BO endorsed is legally qualified under the 
laws of this Stat© to bcs ©lected a member 
of the said board of education. Accom­
panying the said petition the person 
endorsed therein shall file a certificate 
stating that he is qualified to be elected 
a member of th® said board of education; 
that h© consents to stand as a candidate 
for election, and that, if elected, he 
agrees to accept and qualify as a ra©t»ber 
of the said body. 

(&) In case any petition requesting that 
the nata© of the person so endorsed be printed 
upon the official ballot shall be found to 
be defective, it shall b® th© duty of the 
clerk of the board of education to forth­
with notify th© candidate so endorsed, 
setting forth the nature of suoh defect, 
and the dates when the ballot© will be 
printed and the candidate endorsed on the 
defective petition referred to E*hali be 
permitted to mmd such petition either in 
forta or substance, so as to remedy such 
defect, at any tl«* prior to the date set for 
the printing of such ballots. 
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ELECTION NOTICES DEFICIT CUB. 

Cyclopedia cf Xm mi ^ ^ u r i . 19P$> Vol. xv, N 7% 
p. 324»iFootnote 19» p. 187). 

For the establlahed rulo is that the particular 

form and manner pointed out by the statute for giving 

notice to the great body of electors Is sufficient, and 

the question in such cases la, whether the want of the 

statutory notice has resulted In depriving sufficient of 

the electors of the opportunity to exercise their franchise 

to change the result of th© election. 
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Koausko v. Qarretson. 102 Hew Jersey Law 510. 

In this state it has been held that the vote 
of a member present who declined to vote at all 
should be counted in the affirmative. Iftounl̂  v. 
Parker. 32 New Jersey Law 341. But that, In 
our view, is not this ease, If there was one 
point on which the three non-voters expressed 
themselves, It was that they did not wish to be 
counted as in favor of th© resolution. Under 
such circumstances the correct rule is laid 
down by the Court of Chancery in the same year 
(1667) in Abels v. McKeen. la Kew Jersey Equity 
Report* 4o2 (p. 4©$)* where Chancellor Zabriskle 
said: 

"At such a meeting, if a vote is taken, md 
no one dissents, all who do not vote are con­
sidered as voting with the majority for the 
motion. And a vote of three ayes at a meeting 
of twenty, where no one dissents, is considered 
as the affirmative vote of all present'1. 

"But the obvious corollary is that when a 
member does dissent, his vot® cannot properly 
be counted in the affirmative. The common sense 
of the matter seems to be that it should be 
recorded in the negative". 

nWe conclude that in law and fact there 
were only three affirmative votes of six present 
In favor of the resolution, and that It was not 
legally adopted*** 

The Court of Errors and Appeals of this State decided simi­
larly In the case of fftat* of New Jersey v* Goodfellow. Ill 
Hew Jersey Law 604» at page 606 and 607. 

"It should be noted that counsel stipu­
lated In open court below that the three object­
ing councilman were in the meeting room at the 
time of th* appointment of the respondent and 
expressed their dissent before quitting the 
council table. Their refusal or failure to 
vote justified recording them in th* negative. 
Kussusko v. Qarretson. 102 New Jersey Law 508"» 
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Slattery v. ac^eo^ et al.» 6*6 Northeastern Reporter $60* 

"All persons dealing with school officers 
are presumed to have full knowledge of the limit­
ations of the power* of such officers to bind 
their corporations and the limit of the power of 
a school board must be recognised by those con­
tracting with themw. 

In the case of Wheeler v. Alton. §6 Hew Hampshire 540 it was 
held that: 

HA school trustee in the discharge of his 
duties is a special agent whose powers are 
limited, and it is incumbent upon those who under­
take to deal with him in that capacity, to ascertain 
whether he la acting within his authority"* 

In the Law of Public Schools, page 127» Voorhees stateds 

. . . an oral modification of written contracts 
of the school board by the president of the board 
is of no effect. Hor has the president of the 
board any special right to modify an existing 
contract on behalf of the board . . . A provision 
Inserted by the president of the board in a 
written contract without the authority of the 
board is not binding upon the board or district". 

Anson, in his work on Contracts, para. 3#2, says* 

"A contract may be broken in any on* of three 
ways: A party to a contract il) may renounce his 
duties under it, (2) may by his own act make it 
impossible that he should fulfill them, (3) may 
totally or partially fall to perform what he 
has promised . . . The last, of course can only 
take place at or during the time for the perform­
ance of the contract". 

Moreover, in Section 394 of the same work Anson holds that? 

"When default is made on one side, the courts 
must determine whether or not that default amounts 
to a renunciation of th© contract by the party 
making it, or m frustrates the object of the 
contract as to discharge the party injured from 
hi* duties and liabilities*. 
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Rules and; Regulations of the Stat© Board of Education, 1943-

Rule 133: 
ttIt shall be the duty of a supervising 

principal to visit the schools under his 
control, to supervise instruction in the 
classrooms of such schools and to consult 
with and advise the principals and teachers 
in procedures, method®, find materials of 
instruction so that the best results may be 
obtained hy the pupils. He shall be res­
ponsible for th© discipline and conduct of 
the schools. He shall also advise concern­
ing child accounting, behavior and person­
ality problems and needs, educational and 
other adjustments to individual abilities, 
problems of guidance, programming, class 
and school organisation and management. 
He shall exercise such other functions of 
educational and administrative leadership, 
supervision, and guidance as may be necessary 
for producing best possible educational 
conditions and outcomes". 

Public Law of 1915. Chapter 302, amendment to S.cMcA,, Aflft,,ft! 
1903. Section 27o, School Law. 

n» * . whenever any school district 
shall contain more than one municipality 
th* Board of Education may appoint a suit­
able person as custodian of school moneys 
of said district, and ®&y fix his salary 
and term of office. Such custodian shall, 
when request ted to do so at anytime by the 
board, render to said board a true and full 
account of all saoneyss In his possession, as 
such custodian, up to such tlrae, and of all 
payments made by him out of a aid moneys and 
for what purpose, and shall also, when re­
quired by resolution of said board, deposit 
in my bank or banking institution designated 
by said board, all moneys then in his hands 
or thereafter collected or received by him 
as such custodian; he shall give bonds for 
the faithful discharge of hi* duties in such 
amount and with «uch csuretit© as ©aid board 
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shall direct, but such bonds shall be for 
a sum not less than the amount apportioned 
to said district by the County Super­
intendent of Schools; until the appoint­
ment of a custodian of achool moneys by the 
board of education, th® collector or other 
person residing in the esuniclpality situate 
in such school diatrlct having the largest 
amount of taatabie property shall be custodian 
of th© school moneys of such district**. 

Lsgality of &nlarg©:n«nt of Duties of District Clerk, 

Gaskill et al. v., Piscataway. Board of Education 

It Is therefor© th© opinion of the 
Commissioner of Education that the Piscat­
away Township Board of Education cannot 
legally enlarge the statutory powers of the 
district clerk so as to Include any function 
such as the supervising of th© business of 
the schools and of buildings*, grounds, equip­
ment, janitors, etc., with the further result 
of enabling a Beard member to engage in and 
be compensated,for duties expressly denied 
him by statute. There would appear however 
to be nothing; illegal in a district clerk's 
performing such duties as are logically 
connected with his statutory functions, such 
for instance as the distribution and super* 
vision of school supplies, which duties are 
implied in his express power of purchasing 
school supplies. 
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ABSTRACT OF 

iftstorica,! Development anft Precept, MmX$M%M 
o%, th*, Off ice,,, ,g|[MsMMtew;. of Mm, %tftr4 

of Education In lew Jersey 

Education in Kew Jersey is primarily the responsi­

bility of the state, by virtue of a constitutional mandate. 

In the statewide reorganisation of public education in 

1867, mandatory provision was mads for the office of district 

secretary of the local board of education. This thesis 

investigates the historical background and development, and 

the legal basis of the duties of this office. 

The development of the study lias several limitations 

to be observed. Since the investigation refers only to Hew 

Jersey, it is confined by the number mid types of records 

which are accessible in order to accomplish the aims set 

forth. Review of the statutes, significant decisions, Mid 

recognised authorities, together with a Halted use of find­

ings of courts of areas other than Hew J®r&®yt establish the 

legal aspects and practices sought. Included m primary 

sources are the state and federal constitutions, state 

statutes, both "official* and annotated series, school law 

decisions of the commissioner and state board of education, 

decision® of the courts, and state legislative documents. 
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In its evolution, the thesis undergoes two distinct 

phases, while containing some six chapters. The initial 

phase, to be found in Chapter I, contains background inform­

ation dealing with the office under investigation. Scrutiny 

of early records indicates current educational conditions 

while under the direct influence and control of town meeting 

administration. Delegation of much of this responsibility 

for local education is described in the formation and 

activities of the school committee whose work was Implemented 

by the passage of proper enabling legislation. All evidence 

indicated a pressing need for laore efficient management of 

the schools. Permissive appearance of the clerk in the 

person of one of the trustees, to whom was given, or who 

assumed, much of the responsibility of the school committee, 

tended to improve this difficult condition. 

Moving from a background of permissive existence, 

as described in the opening chapter of this thesis, Chapter 

XX. Is introducing the second stage of development, brings 

forth the inadequacy of the than existing educational 

system. With the revision and reorganisation of legislation 

concerned with schools in 1#67 fc®8*® official and mandatory 

act* providing for the district secretary. Creation and 

anticipated expansion of this office demanded that the 

scop* of its authority be delimited. Decisions arrived at 
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in school litigation, as described herein* accomplished a 

great deal in the problem of circumscribing this official*® 

jurisdiction. The question of specific qualifications 

required for appointment to this important position devolves 

to a description of requirements necessary for eligibility 

for board membership, since the clerk's legal qualifications 

are insignificant and for the reason that he may also con­

currently sit as a board member. The secretarial agent, as 

revealed in this writing, may also enjoy tenure of office 

under certain prescribed conditions! among which is the 

obligation that h© serve in a full-time capacity. 

Discussion of the desirability and value of the 

required secretarial duties performed by the clerical agent 

of the board are described in some detail in Chapter III. 

The functions of this officer as legal representative of 

the local board of education, with particular emphasis on 

some of the legal responsibilities he assumes, are also 

reviewed. 

Legal existence of the board of school estimate is 

explored in Chapter I?j the local school board secretary 

serves this group as Its secretarial agent. Importance of 

certification by th© clerk of th® board of education's 

official transactions is reiterated and confirmed in the 

second of some three sections of th® chapter. It Is further 
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determined that one person, namely the secretary, should 

assume the responsibility for notifying the board member­

ship of Impending meetings or other activities of its concern. 

Role of the clerk as the chief fiscal official of 

the board is explored In Chapter V" by way of an examination 

of his duties as purchasing a&ent. His activities concerned 

with proper accounting procedure In th® disbursement of 

school funds are also observed In examining the manner in 

which the board performs it* business functions, since the 

secretary conducts a substantial aiaount of this business 

activity. 

Th© concluding chapter of this study reviews the 

obligations of the clerk In his responsibilities dealing 

with elections and r*for*ndua*. Duties of the district 

secretary related to the annual school neating arm discussed, 

in addition to his obligation* in the natter of raising 

funds at the local level for educational needs. It la quit® 

apparent that the secretary must be capable and effective 

in his various financial functions in the interest of the 

local school district. 

This investigation of th$ background and present 

legal status of the school district secretary discloses that 

the office In question had been in existence and was 

functioning for some time prior to its official appearance 
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in 1&67. Few legal requirements must be met in order to 

qualify for appointment to this position, but it can be 

safely concluded that it I® inevitable that appropriate 

standards will ultimately be formulated in order to improve 

the contribution of this valuable functionary. It hms also 

been clearly established that this official la far raore than 

merely a clerical ©raploy©̂  whose duties are created and 

defined by the local board of education. His functions land 

authority are derived from th® atste statutes created by 

the Legislature and th© State Board of Education. 


