b3

e

i) Py

HISTOUICAL DEVELOPMENT ARD PRESENT LLGAL LTATUS
OF THE OFFICE OF LECRETARY OF THE BOARD O BDUCATINM
IN NEW JERSEY

by Harry J. Donovan

Thesis presented to the School of

Paychology and Bducation of the

University of Ottaws as partial

fulfillment of the requirsments

for the degree of Doctor of
Philosophy,

; % o

1 ~ 6\\0

B ¥ =

; < uOttawg' -
ARES Z

oty P o iy

e oreity ot

E" . .

Ottaws, Canada, 1956



UMI Number: DC53375

INFORMATION TO USERS

The quality of this reproduction is dependent upon the quality of the copy
submitted. Broken or indistinct print, colored or poor quality illustrations
and photographs, print bleed-through, substandard margins, and improper
alignment can adversely affect reproduction.

In the unlikely event that the author did not send a complete manuscript
and there are missing pages, these will be noted. Also, if unauthorized

copyright material had to be removed, a note will indicate the deletion.

®

UMI

UMI Microform DC53375
Copyright 2011 by ProQuest LLC
All rights reserved. This microform edition is protected against
unauthorized copying under Title 17, United States Code.

ProQuest LLC
789 East Eisenhower Parkway
P.O. Box 1346
Ann Arbor, M| 48106-1346



ACENOWLEDGMENTS

Preparation of this thesis was under the puidsnce
of the Director of the School of Psychology and Hducation,
Reverend Father Raymond H., Shevenell, O.M.I.

The writer is indebted to two of his former
collesgues, Dr. Thomas A. 8pitz, Frofessor of Education
and Director of Teacher Placement, City College of New
York, and Professor John T. Shaweross of the Newark College
of Engineering for their valuable comments and keen criticism
of the manuscript,

Special courtesies extended to the writer by cha’
Librarians of the New Jeraey Room, Newark Public Library,
and the Hew Jersey Historical Society were sincerely
appreciated,

Gratitude is here expressed to the aforementioned
for their interest and cooperation.



CURRICULUM STUDIORUM

The writer was born in Bridgeport, Connecticut,
on February 24, 1917, and received a Bachelor of Jecience
degree from the School of Bducation, University of Alabama,
in 1941, and the degree of Master of Arts from Teachers
College, Columbia University, in 1943,



TABLE OF CORTENTS

Chapter poge
Iﬂm{} DUGTXGN * * ¢ % » 3 » ¢ ¢ & . 8 & & e Vi
I ™ mam Bﬁfm mmﬂm w THE E}FF I CE * * % ¢ & & » 1
1. Town Neeting School Nanagamunt 1
2, Emergence the School Committee 10
3. Permissive Appearange of the Glerk of
the Committee 16

I1.~ LEGAL BASIS FOR CREBATION AHD RBIPAKIION OF THE
mxcgiw‘noo * a9 & 9 B & 21
1. The Office Assumes La 1 &tatua 22
2. Pertinent Decisiony Circumaaribing the
Jurisdiction of the 0ffice 3l
3. Qualifications Necessary for Appointment gg
he Tenure Hights Enjoyed by the ﬂffiaa

IXI.~ LEGAL BASIS OF THE PUNCTIONS A3 SECRETARY AND

AS LEGAL AGENT OF THE BOARD & o 4 o o o s o o g8
1. Punctions as Secrstary to the Board 93
2, Responsibility as Board's Legal

Repraesentative 110

IV.- LEGAL BASIS FOR HMSPONSIBILITIES RELATIVE 70
PREPARATION AND PRECENTATION OF REJUIRED

IEEP{‘HTS ﬁm WQTZZGKS . s 8 » 123
1. Service as Secretary to Board of "Sehool
Eztinate 123
Ze Cortification of Board's Official Trans-
actions 132
3. Inssuance of Notlces 140

V.- LEGAL BASIS POR REIPORSIBILITIES RELATIVE TO
GENERAL BUSIKESS TRARODACTIONS AND FI3CAL

&(IUQ@TI}@G » * & « W L ] L] » . ] L} ] % @ . Mg
1. hetivity as Purahnaing Agent 151
2, Requirements as Bookkeeper 163

VI~ LEGAL BASIS RELATIVE TO RESYONJIBILITIES
QUHCERNED vITH BCHOOL ELBOTIONS AND

REP E&imm}m - [ ] » » L 4 » e '] [ 3 ] » ] » 17
1, Relationship to ﬁuhwal ﬁlactianm 17
Z. Punetions Concerned with School

Referendums 188

SUMMARY AND CONCLUMOIUES o v o ¢ o o o o » o » 204,
BzﬁxﬂzﬁwpmubﬁuQnanoqmonnnaw 213


http://Comioitt.ee

2.

3.

he

3.

R
7o

TABLE QF CONTENTS

uus’of aecmmy smd cuatrmt czlark. of
hoard of oducation . « ¢« v ¢« « ¢ ¢ v o o« » ¢ o »

Titls of Secremry a8 defined by law « « « + o »

OFINION OF THE JUPHEME G"‘URT QI‘]EH BY JUSTICE
FAP!{ER I THE CALE OF Hoguske Larretson,
MEewJarsayI&wﬁlﬁ......-....--

OPINICH OF THi COURT OF ERRCRES AHD APPEALS OF
gﬁfw JB%JEI GIVM% BY Gli:{w JUSTICE BROGA!@ N THE
AGE SLnt f W W ETEe 3

lllﬁﬁwal'ﬁﬁv u.uﬂotoov'lO-

AMERDMERT TO School 4ot of 1903 . o ¢ o o ¢ ¢« &

OPINION OF CERTAIR AUTHORITIES CCHCERKING THE
HATTER OF POWERS AND CONTRACTS . ¢ ¢ ¢ o o o o o

STATE BOARD OF mucfmm;. HEW JERSEY, Rules
ng Heg o 1, O T8 w

. o e 5 » B = b

BLECTION REGUINEMEWRTS AND PROCEDURLS FOR SCHOQL
EO&{‘QE VQTIHG pﬂw.&mm 4 & 4 & & & 9 & & 2 B »

BLECTION REQUIRMMENTSG FOR JCHOOL BOARD MUIMBER-
SHIF Cﬂimxnﬂcx . L] » L4 L L] » L] . L - [ ] - o . L »

ELECTION HOTICHES DEPICIENCIES 4 o o o o o o o
c{)tmi' Cmm L ] » L L) *® » | ] L] . L ] . L} L] L] . L 4 [ ] -
Mamarz‘r OF ’

pajge

218
223

225

226
226

228

231

231

234



INTRODUCTION

Today's local board of education with its officilally
designated secretary as contrasted with the three duly
slected men who, under the permissive act of 1693, had the
right to "levy a rate for the maintenance of a school-
master“l, clearly indicates how far Hew Jersey has come in
edueation. Worth? points out that district clerks are res-
ponsible for the proper financial sccounting of one of the
largest enterprises in the State of New Jersey, that of
publie education,

Responsibilities of the secretary expanded with the
growth of the state school system; this change waa largely
reflected in the local distriet, 3ince this writing concerns
itself with the work of the secretary, reference to the afore-
mentioned agencies is made only to clarify points dealing
with the officer in queation,

The objeet of this investigstion is to review the
legal basis of the duties of the secretary of the board of

education in Hew Jersey,

dggisx published by Daniel “anton, ronton, N.de, 183k,

2 Charles L. Warﬁh, "?hu Dinhriot Glork in the State
of lhm Jersey", in Amv ,School Bos Jowrnal, April 1946,
Pa




INTRODUCTION vii

"The Secretary is the pivet around which a board
of education funetions and dependent upon his ability,
integrity and efficiency, a board is often considered an
aaset or a liability to the cammunity"3. New Jersey schools
are big business in many ways, and the business functions
ef a school system are an integral part of its existence.

The importance of the duties of the secretary is growving
rapidly, and is being more keenly appraised than ever by
educators and the general public, S8hould this research uore
clearly define his legal status, and his relationshipe with
other achool officisls and the community be improved there-
by, it will have met a need,

This study is circumscribed by the number angd types
of records which are accessible in order to determine the
legal aspects and practices; all records of pertinent
degisions of the State Department of Education and the
Appellate Division of the Superior Court, and the records
and bulletins of the New Jersey Association of School Business
Officials have been utiliszed,

There are several clasaifications of school districts
tc ba found in New Jersey. Discussion will be limited to the

3 Qhag%ag ﬁ.tﬁggwnénﬂwha Board or Educhinn mnd Its
Secretary or Distric ™ J ol Bu falra
YQ}-& 12. Eﬂp ﬁ, Ehmﬂ lg ¥ pt J-l




INTRODUCTION viidi

typical Article VI and Article VII districts®, 9ince the
study refers te both of these districts, responsibilities
in each of the general categorles will be noted., A compre-
hensive analysis of these differences is not appropriate to
this writing.

The dutlies of the secretary tend to fall into four
general categoriea. As far as possible, the writer will
consider only the more important functions in each of these
areas. Following the suggestion of Father Shsvenell, a

listing of these duties, tzken from Hew Jersgey Statutes
Annotated, 1940, Title 18, Educstion, cumulative to date, is

inecluded in the Appendix, arranged in categories rather than
liated chronologically.

This research contains six chapters, the first of
which presents the historical baskground of the position
under consideration. local initiative inaspired the Town
Meeting, the hub of all commmity activity. The change from
damocratic town~-mesting conmideration of school problems to
school~-committee control is reviewsd, Creation of this
committes brought about the need for greater centralization
of responsibility, which gradually fell into the hands of
one member of the committee, Thus emerged the clerk of the
comnittes who was destined to do the lion share of the work
of the pchool committes,

k Bes Appendix s Do
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A discusaion of the permissive appearance of the
clerk leads to an examination of the legal basis of the
office of distriaot clerk in the second chapter., Raview
of the legislation bearing directly on this subject, with
notation of all pertinent decislons limiting the clerk’a
responsibilities, together with & consideration of the
qualifications and tenure privilegea enjoyed, go to make up
the balance of tihis chapter.

The four general categories of duties (logal basis
of functions &8 secretary and legal agent, ruaponaibil@tiea
congerned with preparation and presentation of reports,
responaibilities related to general business snd fiscal
accounting, activities dealing with elections and school
referendums, all as related to Article VII districts) are
to be found suceessively in Chapteras 11X, IV, V, and VI,

Bducation is recognised as being a large business
enterprise; therefore, it is imperative that those inter-
ested in the district secretary's activities become aware
of some of the legal principles applicable to the public
school administration, The recornition of the importance
of this knowledge is reflected by the substantial increase
in school law course offerings now available in colleges
and universities. Perusal of such publications as Researgh
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Studies in gmmﬂ the Wilson List®, and the Engyclo-
arch’! indicates the interest taken

in this area by students of educational) research,
As far as can be deternined, despite the apparent
importance of the ascretary's position, comparatively little

has been published on the subject, In The Glerk of the

: ;@gs, an unpublished doctoral disssrtation

written in 1938, Drake urges lengthy tenure of distriect

glerka,., This author recommends sagitation for raising stand-
ards of appointment to & high level of training in the
September 1937 issue of the Amer

In an article found in this same magasine, written in April
1946, Worthin states that boards of education should specify

Phi Delta Kappa

8 Leland K, Drake, The Clerk of the Board of Hducati
19 g ished doctoral thesig, C 3 University, Ohio,

9 oy "Impruvud 8tamdardn for the Sehool Board:
Clerkship", in American Sehgol Be Journal, September 1937,

10 Chariss L. Worﬁh, ”Tha Diﬁurteb alnrk in the State
of New Jorsey™, in American 23, LN
19‘#69 Ps 30.
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definite apheres of influence and duties for the distriet
clerk, Gccll. in his study of 1940, remarks that next to
the superintendent, the clerk of the board of education has
the moat fmportant job in the contrel and management of the
public schoola; legislative clarification is needed concern-
ing the title, authority, and responsibility of the office,
In 1951, ?austla undertook an investigation of the adminis-
trative functions of the district clerk in Yew Jersey., He
showed that in eighty-nine per cent of the districts sur-
veyed the district eclerk directed the businesa affairs of
the system as a ccordinate administrator. Faust's findings
are pertinent to this study in that future lesislation is
likely to affect the sphaere of authority of the diastrict
elerk,

Haterial on the subject at hand was so inadequate

that it became necessary to turn %o sources auch as dchool

‘ 4 : DU am'm.. 191#5,

13 Madeline X, Rexmlein, Jehool law, New York
HoGraw-Hill, 1950, vii-376 p. '
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Dr, Remmlein, the author of both books, treats of teacher

and pupil personnel wmatters in the former. Its value vas

in its description of how to find aghool law and in its broad
section of legel terms. In the latter work, the author ;ave
a general platurs of lecal school adwindistration from a

legal point of view by stating prineciples of law and their
applicasion in legal theory.

Although the work is not up-to-date or directly related
to this thesis, : 5t but : 2R s of Edueation
;ngngéugjgm}5 is perhaps one of the most comprshensive studies
ever made of education in this state, Dr. Leech, retired

county superintendent of achools, Delaware County, Pennsylvania,
with whom the writer is scqualinted, set out to determine the
constitutional and legal provisions upon which sducation in
the state of New Jersey is based, and to bring forth the legal
principles present at the foundation of these provisions, to
the degree that they are expressed or implied in the constit-
ution or state atatutes, and in the findings or rulings of
the Courts or of other recopnized suthority. Reference to
the Leach work revealed the existence and location of usomne

of the widely scattered meterial necessary to the developuent
of the study of the office of board mecretary.
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Establishing the background of the office under
inveatigation required that much historical date bve
raviswed, Of all the material examined related to Hew
Jersey, in general, three sources presented the most inform-
6 » by David

Jersey History Committee, and Edusation in New Jersey, 1630-
;mls. by Halﬁﬂn R. m‘

Dr. Murray is porhaps the most wldely known of the
authors referred to in the study. He gave considerable
emphaeis %o historical developmant of sducation within the
state. Early references that he used were well documented
from original sources., Extensive detail was presented in
desoribing movements in the interest of the public zohools.
The Outline 18, as the name implies, simply an outline of
the history of the state from {ite origin. The section
devoted to education refers the reader to Burr, Murray and
Gordon whose book was an axcellent source of historical

16 David Murray, The History of Edugation in New -
s Government Prinhing Oitice, washington, 1L.U., 1899,
Pa

17 Rew Javnay Higtory Committes, (utl Histor:
Rew Joarsey, Hew Hrunswick, N.J., Hutgers iniverm*ty

18 Melson R, Buyr, Hdueation in Hew Jersev, 1630
%%i% 3§§iu¢¢han, H.J.y Princeton Universicy Prest, L1942,
- E}‘
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information for the writer, Burr's book had & great deal
%o offer since it was devoted primarily te the subject of
the development of education as affected by frontier, racial,
and religious influences,

In a general way, where controversies have been cited
%o illustrate or verify conclusions reached, a modified ver-
sion of the “case method" was employed. For consistency and
eese of reading, it seemed desirable to rewrite many of the
cases reviewsd in aimpler language, It is hoped that this
procedure did not alter the meanings of the decialons
intended, for any deviation from verbatim text is 1nnxeu§ab1e
in lsw work. Whenever possible, except to lend emphasis,
litigation discussed in this study was confined to that which

was passed upon by the Commissioner and State Board of Edu-
eation, the Attorney General, and the state Courts,
Primary sources from which the major portion of this

Aol Reaparts of Commise
aderal Gonstitution, amendw

P dysten, in the main Atlantie

{decided in Court of
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3 (arpued and determined in

Supreme Court); New (cases not

reported in lagw or Eggigx); New

1937, and supplements, 1938-1954; New Jersey, State Constit-
ution, as amended 1844, 1875; United (official
decisions of Supreme Court); and the Votes

The starting point of this investigation and &

constant sources of reference, was New Jersev Statutes Anno-
tated, Title 18, Bducation, which iz an unofficial duplication
of the Revised Statutes of New Jersey, 1937. Since Title 18

is confined to education, it suggests primary sources for
the project at hand,

For the convenience of the reader, it would be ad~
visable to define several of the terms commonly used through-
out the writing. For the parposes of this study, the titles
ageretary” or "district secretary" include both distriot
clarks and secretaries of beards of education; and "state
superintendent” and "commissioner™ are used interchangeably
where ever roferred to.

The purpose of this study has been to describe thse
recorded background and progress of the official agent of the
lecal board of education in Hew Jersey, and the basis of hig
present legal status as deternmined by the astatutes and the
state board of education,



GUHAPTER I
BARLY BACKGROUND OF 'THE OFFICE

It is indeed unfortunate that New Jersey developed
8o little colonial educational policy, other than to be
content to let private and parocchial interests provide any
schoels that they felt necessary. Even after Hew Jersey
became a stats, for some time she chose not to recognisze
that the state owed its citizenry an adequate esducation,
Free public edusation received its initial impetus from the
state legislature in "An Act to incorporate Socleties for
the promotion of Laarning"l. passed on November 24, 1794,
Although it may not have appeared s¢, this action encouraged
considerable effort on behalf of education,

This chapter will devote itself to early functions
of local school control and te the evolution of pertinent
legislation,

1, Town Meeting School Management,

An investigatiunz of the early settlement of New
Jersey provided reasons why the state progressed slowly in

Jersey, 1794, p. 15k.

2 Helson R. Burr, Edueption in Ne
Princeton, University Press,




EARLY BACKGROUNWD OF THE OFFICE 2

establishing its modern educstional program. Within the
confines of a comparatively small erea, entrenched tradition
and strong localism provided imposing barriers to creation
of a unified system of education. The Anglicans felt edu~
cation of the poor was a form of charity rather than a

civic right; the Quakers were concerned with vocational
training; while the Swedes, Dutch, and Cermens were satisfied
with their parothial schools. It took the New England town-
ships, with their ideal of education for service to clugeh
and state, to lead the way toward the inevitable public
school aystem, with its local financial support and the
district systen.

The liew Haven Colony brought Puritan sducational
practices to Hew Jersey, contributing the original town
reeting and the common 50h0013¢ The first governor and these
Puritans settlers agreed to set apart land {or religlon and
education. 48 a result, the town meeting and the common
achool progressed under township rule,

Throughout the seventeenth Century the town of Newark
turned over special school problems to the "town's man““.

In 1676, Newark received a warrant to lay out enough land

3 Supra, p. 226,

4 David Murray, History of E Lion in New Jersay,
Yol. 16, 1899, Washington, D.C., (nting Office.
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from the common to erect a school. The town meeting charred
the "town's men” with the task of securing pupils and ae-
commodstions for o schoolmaster {or one year, In 1680 the
town meeting voted Lo seek a teacher, but mude no arruuge-
ments Lo pay his salary, A townsman wag appointved to seek
a schoolmaster in 1691, who to ba paid through town funds.
Three years later, two men were appointed to hire & teacher
for one year, provision for esalary having bLeen voted on by
the meeting., The following year a tax was placed on the
community to pay the teacher,

As outlined above, prior to 1700, town meetings con-
trolled school land, raised local funds for the building and
maintenance of school, and hired and released teuachers,

Hecords indicate that the first board of education
came into existence in New Jersey in 1693 through a law
permitting each town to appoint tlhree nmen to fix the tax
rate and to hire teachers. Lutar, the law was modified to
require esch town to choose thres men to hire teschers and
to locate where school would be held,

In 1754, lepislation was passed Lo house and educate

poor ¢hildren, OSocleties for the mdvancement of learning

% Hubert R, Corniesh, Hew Jersey, A Story of Pr
¥ew York, Seribner's, 1931, p. 174
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were recognised in 1794, and under this 1awﬁ a number of

academies were formed to aeducate many children during the
next fifty years, The village of South Oranse took advantare
of this legislation:

At a special meeting of the Propriestors and
Associates of the school in South Orange, so the
0ld record in the fine handwriting of Isaac Conmbs
besins, held at thelr school house on tednesday
evening, July 22, 1814, it was agreed that the
saild assoclates should exercise the privilege
allowed them by law, and use the neans to becons
an incorporated body.

Agreeabls to the preceding resolution of
said meeting of July 22, 181, an advertisement
was set up by one of the saild proprietors on
Saturday the 25th day of July, the following is
& ¢orrect copy thereof, wvixz,

Notice is hereby given to whom it may conocern,
& meaeting of the proprietors of the achool in
South Orange will be held in their school house
on Wednesday the Jrd day of Aurust next for the
gurposa of choosing Trustees, in order that they

ecome an ingorporsate body agreeable to a law of
the Legislature of this state entitled "An Aot
to lneorpeorate Societies for the pronrotion of
Learning®: passed Hov, 24, 1794,
South Oranye, July 25, 1814. HATHAL ﬁgﬁlgn,
one of the proprietors.

The records so on to state that the planned meeting
was held, and at & subsequent meeting that the Association

chose its Trustees and became an incorporated body.
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Through statutory snactment the Lepislature created
tha Jsate Jdchool Fund in 18178, and it was safemiarded by
the acts of 1819, 1821, 1824, and 1828, MNo provision was
mada for distribution of the Fund's income, but trustoes
were eppointed "for the security and wanagement of the
Fund“g. Townships were authorized in 1820 to ralse money
for school purpcges at the town meeting, but only "for the
education of such children as are paupars"lm. This forward
step had been recommended tmch earlier, but to no avai%.

As the beginaing of local taxation for schools,
suthority was given townships to vote funds at town meelings
to build and repair school houses in 1828 and/or to establish
and support free schools.

In the act of 1829 was contained the first law in
New Jersey satablishing 2 systen of free public schoalsll.
Also, the initial disuvribution of Pund monies was nade to
Jocal districts, The Freeholders of the several counties
vere to distribute money to the townships proportionate to

the state taxes paid, Unfortunately, in order to be elipible

w wal 1820, P l55v
11 Ibid., 1829, p. 97.
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for this Jtate ald, tie tounshlp was ol.lired to coatribute
an equal amount for local school support.

By 1832, it was quite obvious to the Governor of
New Jersey that tlhe state schvol system was very inefficient.
In his me&sag@lg to the lepislatwe of thalt year, he pave
a strong recommnendation that a commlssioner of educotion be
appointed,

In 1834, mention was nade of the vital need lMor an
adeguate system to account Lfor the rublic Muids expunded for
schools, Governor Vroom stated:

The whole roes to show that our coumon school
systen is radically defective, It must be corrected
if we hope to reap benefit {rom the uonegy we are
constantly expending . » « There must be more order
and arrangement in the systen - nore life and energy
must be infused into it -~ there must be more account-
ability on the part of those who recsive the public
funds, oy the whole ¥§ll bacome worthless, and our
money spent in vain,

Conditions were such by 1836 tnat the coumittee re-

porting to the legiszlature on scliools urged the creation of

a state board of educstion:

In accordance with one of the foregoing sug-
gestions, your Committee would recommend that
authority be vested in the Governor to appoint a
Board of Bducation, who shall be charged with the
investigation of the subjects; and that they, at as
early a period as is practicable, mature such a
plan as may be adapted to the asctual condition of

12 !QQ@& ﬁi *ﬁa!ﬁ él@ﬁﬁﬁm‘ 3&2, 133/2) Po 10‘(-11
13 Ibid., 1834y p. 15-16.
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the state. This nseswrs should unjuentional ly

be adopted without ﬂwla{. Until the Lesislature
provide o mode of unliuting o nuwabor of our aost
intellirent citizens well informed as to the
prograss of thls cause in other stabos ond coun-
tries, who will devote their time and talents to
tlie subjecl, we canuol expect Lo heve gn efflcient
syatem, or affectually to correct the evils which
it is universally sduitted spring from the oper-
ation of the present law , . . Public policy
demaiuds Llibl Liw sarly attention 21 the enlightened
should be directed to this mstter; that there shall
be no furither ueglect or omission on tne part of
her state representatives to insure a permsnant
foundat;iﬁ for & wore Compr:hensive system of
schools.

the appointment of & commissioner for the schools:

It cannot, however, be expected that the
proposed Bouard would be able te devote so much
time as to vislt and inspect the Comman Schools
throughout %his state, Thelr dusy will in other
respects be lsborious and responsible., To collect
the necessary iuformation, some well quaiified
person should be appointed to confer with the
friends of sducstion in svery section of thie stuate
a8 to thelr peculiar views upon the subject;
sequaint Limself .ith the present opcration of the
respective Sghools, aud to repcrt at large to the
Boerd of Bducation withidn s reassnpble tisme, in
order that a wise and liberal system may be recon-
manded at an early period Lo the next Le iglature,
Few persons could do justice to this department.
The Zoard of Educotion, with iliom it Ls proposed to
lesve the appolintment of this officer, would doubt~
less, in the enliphtened exoercise of tholr duty,
select a superintendent lhwving regard to his exper-
ience and efficiency . + «

The services of such sn offlcer erployed in the
investigation of our Jdoinon HGehools would Lba in-
vgluable, It could not be othorwise, that than
much necessary snd indispensable infgrmatimn would
he derived from his onquiries . . .

14 Voues of vhe husenbly, 1836, p. L47.
15 waﬂ 2.53&3, ?ﬂ Mu
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It was rapidly becoming evident that an unterprise
such as the state system of schools could not operate with-
out & plan of organisation.

The lawl6

some of the ground lost in the repeals of 1830 and 1831,

of 1838, to the degree that it restorsd

was helpful., This new act overwhelmed lepislative conserva-
tism, Previously, the problem was confined to merely the
supervision of the distribution eof the state fund, but now
it encompassed general schoel improvement. Through infor-
mation accumulated from the township reports, the Irustees
of the state school fund bepgan to press for new legislation,
condemning the current progranm,
The most obvious and prominent observation on
the facts herein set forth is: that . . . the whole
system of public instruction, as at present adminis-
tered . . » i3 almost paralyzed by apathy and wang
of interest in all its departmenta . . . Incompetent
teachers are too often enployed . , . School houses
are badly constructed and %aorly furnished., The
instruction is imperfact,}
This action was an important gtep in the direction of
central control of achools, despite strong sentiment still
existing that education belonged exclusively to the local

school district,

1‘6 Iiuﬁiuﬁ Qq Qn Emﬂr' A '.;._‘,"*"
Jgr%e%, published by Jumes 4. Newel
Pe »

17 Voges
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Kot until after 1840 did state consciousness in
adugational matters truly come forth., The influence of
conservatism had made New Jerasey the symbol of educational
backwardness, "The adjoining state of New Jersey presents
little that is gratifylng on the subject of coomon aahaalﬁ"lg.
Andrew Jackson denocracy opaened the way to free, public
education in tax-supported schools, In state by state,
during the first half of the ninsteenth century, new consti-
tutions were being written, for the need of an educated
electorate was now becoming appreciated., The lepislatures
were instructed to provide for education and for proper
officials to oversee the interests of the schools mnd their
financing. In 1844, the new Constitution for Hew Jersey
stated clearly, "The Legislature shall provide {or the
maintenance and support of a thorough and efficient systen
of free public schools . . ."19. This provided for the
permanence and security of the Fund,

Following many yeara of effort, a state superintendent
of public instruction was appointed in 1845, with his author-
ity limited to newex and Passaic counties unless others re-
quested assistance, Along with this, school taxes on a

local basia became mandatory. 7Town superintondents were

‘ i A & MG RGOy AM&?%E“@, lﬁﬁl, Pe 36%&
19 Egg;ggaggxmkg_“4ugwgi, Section VII, Art. 6, p. 12.
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elected, and their duties were largely in handling finsnces
and in licensing teachers, Thus the town superintendent
replaced township committee in the administration of local
school affairs,

More and more, the school distriect became the pre-

vailing type of local school unit, with some incorporated
20

.

and others uningorperated. In 1851, the scheol districts
vere granted permission to collect taxes for the purchsse,
support, and maintenance of all school propsrty. The fungtion
of the town in relation to education now was primarily for

the distribution of state achool money and to receive census

and attendance statistics,
2, Lmergence of the School Committes.

Private education had long bean in control in the
commonwealth, therefore the state moved cautioualy in taking
over the general adoinistraotion of education., The aebzl of
1794 incorporating learning sccieties paved the way for the
creation of the free school fundgz in 1817, As the lepis-
lature was soon to discover, public education needed odeguate

guidance and ceonsiderable supervision. The trustees of the

20 New Jarsey Laws, 1851, p. 267,
21 Ma) 3&791#" mu
22 Ibid., 1817, p. 26,
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state school fund bacame the first public school officiala
in the state. With the creation of a state public achool
sysﬁemzj in 1829, new problems arose., The system described
by this law of 1829 was specifically for the distribution
of the school fund, but it came to be recognized az the
agency for administration of all public school activities,
The units of schoel administration were the state,
the county, the township, and the school distriect. The
first three had existed previously, with the school district
being new, owing its formation to the purpose of caring for
sechool functions, 3School districts made up the towns; the
towns were subdivisions of the county; and the counties
combined made up the state. Each of these units governed
itsslf. The Trustees of the school fund represented the
state, the Chosen Frecholders the county, the School Com-
rittee, selaected by the town meeting, the township, and
the District Trustees, the achool district. Trustees for
the state, township school committees, and district trustees
all came inte being to smerve za directors of school ace

tivities,
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The "Aet for the incorporation of the town of
Prineetont2h, passed in 1822, implied that the state had
a proper interest in the administration of education, Ita
preamble defined the purpose of the act was to "further
the interests of those institutions of learning and plety
established within the town™, The city of Burlingtonaﬁ in
1824 became the first public corporation in the state to in-
¢lude education in its activities, by incorporation of the
board of managers of the school fund for the education of
the youth of the eity. Essentially this beard was considerad
a school district, although school districts were not official
until the act of 1829 established them in the state., Ais re-
quired by this law, the town meeting was to select a school
compittee whose reaponsibility was to establish school dis~
triets within its boundaries, The township school committee
was alao obliged to speclfy the time and location of holding
district meetings for the election of district trumnwa326.

A supplemsntary act,27 pasged in 1830, revealed that
school districts had actually boen in existense prior to the

2, Ibid., 1822, Private and Temporary Act, p. 93.
25 Hew Jersey laws, 182
26 Ibid., 1830, p. 119,
27 Ibid., 1830, p. 120,
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enabling act of 1829, for the legislation of 1830 prohibited
school committees [rom changing districts, without a major-
ity vote of the district under consideration, that had pre-
viously existed. A new 1aw28 in 1831 directed the school
commlittee to "ascertain and recognise the number of common
schools within their respective townships", again acknow-
ledging the prior existence of school districts, A committee
reporting to the Assembly in 1435 remarked that in "the Act
of 1831 . . . the division of townships into school districts;
the election by the inhabitants of each distriet of trustess
. . . are all abolished"?, It is rather likely that this
directive was ignored since many districts had not even
waited for the express sanction of the law to create their
districts originally. In any event, this function was re-

gtored to the school cammitte&BQ

in 1838, a rather enpbty
gestwre since there appesred to be no appreciable lack of
school districts between 1431 and 1838,

Local) school boards came into being in 1829, the same
year the first comprehensive school lew was passed by the
Legislature. &chool units of administration and the appro-
priate authority designated for each were created, as suge

gested on page ten,

25 Qédbi 2»331' P Mi
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Administration of the local school unit by the law
of 1829 was, through the school committee, made up of three
or more persons chosen annually by the town meeting. These
committee men wure to divide the township into school dig-
tricts and apportion school money to the districts, license
teachers, inspect the schools, snd report to the county
board. These duties were taken over by the township super-
intendent as & result of the law31 of 1846, From that time
on the school committee ceased being an important school
body.

A board of three trustees-®

served each of the
school distriects into which townships were divided by the
school committees, At first, this board was elected annu=-
ally by the taxable persons of the district in which they
served, but in 1851 the prﬁc@ie@33 was revised, Bach trustee
wag now to be elected for three years, with terms arranged

80 that one expired every year., Money received from the
township went toward the maintenance of the school in the
district, These trustess were nbliged, by the law of 1829,
to provide a school for the children of the district, employ

teanchers, set the length of the term, and take and submit

Hew Jersey Ilaws, 1846, p. 169.
32 Ibid., 1828, p. 106,
33 Ibid., 1851, p. 269,
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the school census to the township schrol committee, The
committee, in turn, reported these facts to the County
Board of Chosen Freocholders, and by the frecholders to the
state schoel fund trustees, where the information was con-
densed and put before the Legislature. In 1831, the duty of
inspecting the schoolsgk was given over %o the district
trustees, but in 1838 responsibility for this functions’® was
returned to the township sclioel committee,

In the main, the township comnmittee was to raise the
money for maintaining schools while the diatrict trustees
vere to expend the money and manage the local school,

To Camden Towmship and to Nottingham yoes the dis-
tinetion of being the firast to provide for the office of
school treasurer, by law, in 184L. The board in the city of
Burlington, mentioned on pape twelve, in 1848 was directed
to chocse a president secretary, and treasurer, thereby
making the first systematic gesture in the state to give a
board a complete set of officialaBé.

8chool officers at firat served without financial
remuneration, for their interest in local affairs and eager-

ness to assume positions of authority were usually sufficient

3k Hew Jersey Laws, 1831, p. 146.
35 Mﬁ’ lﬁ}ﬁp P 250,
35 M'i mw: F’- 10.
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incentives, The f{irst referconce to any compensation given
school officers was in the law of 1838, Menmbers of the
boards of examiners for liceusing teschers in the various
counties, and school committoenen wera allotted one dollar
per day from local funds while sctually performing their
dutiea3?.

Agein in the law of 1846, compensation was allowed
for the examiners, Lut not for the township commitiacmen, for
by this time the newly created town superintendents had ab~

sorbed the responsibilities of the school committeemen38.

3. Permissive Appearance of the Clerk of the Committee.

Almost from the beginuing of this study, it has been
indicated that most school affairs were originally considered
in the town meeting, As the difficulties becane too nurerous
and more complex for sgttlement by the regular meetings,
particulsr individuanls were selected to look into these nitu-
ations and report their findings to the town meeting. To
these "town's men" fell the responsibility of investigating
school problems, and thervby became the first officially

designated pergens to handle school matters authoritatively.

37 New Jersey Luwa, 1638, p. 248-250.
38 Ibid., 1846, p. 166,
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At the town meoeting, schocl sites were solected and
buildings planned, teachers were chosen, and local nasess-
meuts were sgrced upon for naintaining thoe schools. ‘Irustees,
one of whom was designated to collect the taxaaBg, pay the
schoolmastaer, plus other duties such as keeping the achool
in repair, and tihe important task of keeping records of the
school metivities, werc chosen ysar by year.

Froblems pertinent Lo schools werc discussed and
settled in town meetings {for many years. It secemed quite
natural for the town clerk, who wag serving as the recording
secretary Ifor tae town nestings, to also muke note of all
educational preceedings to come before the town gathering,
Thus, quite by coincidence, the town clerk by virtue of his
duties was the pradecessor of the alerk of the board of
educationhg.

Urowth in populstion brought about broad development
in the schools. As u consequence, control of educational
matters was delegated more aud more to the school committee
by the touwn meeting, although the committee was requiraed to
report its progress pericdically. It is rather certain that

39 bavid Murray, Histor

Tols gy, 1699 Governatnt Printing Office, Washington, D.Ca,

hﬁ Gﬁom;ﬁ H. M&Min; Eyaluti L ni Lhe Hasgachusebis
Sghool Svatem, New York, ipp eton, 100ks Pe hb=1,7,
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the more ambitious and willing members assumed a large share

of the duties incumbent upon the cormittee aus a whole¥l,

lLacking time or interest, or both, some members quite readily
delegated their duties to sowme one of their number, simply
reserving the right to pass upon this appointec's actions

and decisions, 4 situation so described would constitute the
making of one committee member the agent of the school counittes,
and ultimately lead to what later becams the office of the

clerk of the board of education“z.

The district clerk is clearly mentioned as the next
school officer to appear, in District No. 7, Peguannock Towne
ship; Morris County, his duties being set out in a law of
1851, Among the duties mentioned were "tc keep records of
procsedings, keep all reports on file, post notices of speeial
meetings, and assist trustees in making out censug lists of
children"™3, His was the first detuiled list of duties of a
school board officer in the laws of Hew Jersey.

It was rather obvious that the value of records mnd
reports was not generally appreclated, for even in the early

years of the stute school fund, the trustees and the governors

Ll Bavid Murray, supra,

42 Leland K, Drake, fhe
unpublished doctoral thesis,
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frequently were distressed at the lnadequacy of the rusponse
to reguests for reports of expenditures of mchool funds in
the local districts. The Trustees stated:

It is much to be regretted that there are so
many townships in the State, in which the school
committees have altogether failed to make reports,

In presenting to the Legislature a statement of

the condition of the public schools, thene reports
are the only sources of information to which the
Trustees of the school fund csn resort. It is
manifest, therefore, that this statement can

neither be full nor satisfactcr%. while the reports
are so partial and imperfect., JIn fact, much of the
efficiency end success of our whole system of popular
education depends upon the manner in which the achool
committees o? the several townships discharge tlhelr
duties, They nre the life of the systen.

Lack of reports (rom the townships was a constant ‘
source of irritation to the state officials. In some cases,
failure to submit these records was deliberate and aroused
much indignation, while with others it was somewhat unintent-
ional. In any event, these conditions made It quite difficult

to work for improvement of the schools,
33 WIALY «

Early school nmanapenent fell directly under the in-
fluence of the community meeting. Propgressively, as the
functions of local government became more varied and complex,

responsibllity for school control was delegated to a beard

Ly Yotes of the Assembly, 1840, p. 152.
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of trustees (later kuown as the hoard of educution),

The school committee was charged with the ndminis~
tration of the local schnols, by virtue of which it estab-
lished districts, raised gnd distridbuted necessary funds,
examined and licensed teachers, and inspected school build-
ings and property.

In twrn, each distriet wes more closely attended by
a board of three citlizens who were to maintain snd manage
the schools through funds provided by the school committee,
establish the school year, hire and remove teachers, and
collect and submit the school census to the committee,

Originally, the town clerk, by happenstance the pre-
decessor of the school clerk, as part of his responsibilities
took written note of sll educntional activities in the cormu-
nity. Eventually, as the school functions acqulred more
importance, one of the school trustees assumed this secre-
tarial duty withsut legal sanction, which was to tome in
1867.

Having described the early background of appearance
of this district officer by way of a historical treatment,
attention will now be focused, in the following chapter, on

the legal basis for, and development of, the clerkship.



CHAPTER II
LEGAL BASIS FOR CREATION AKD BXPARSION OF THE "PPICE

A review of school history in the state from esrliest
times would refleet difficulty in securing aceurate inform-
ation on any phase of school activity. It might be recalled
that the state school fund trustees, the governors, and most
legislative committees appointed for educational purposes
had annoying and sometimes frustrating experiences when
attempting to c¢ollect local school statisztics.

Completely independent operation of the local achool
districta, with no form of central control, was certain to
lead to undesirable resulta, For a considerable period of
time, friends of education had urged the appointment of a
sLate commissionsr of sducatien, OSelection of Mr, T. F. King
as the first state aup&riﬁhandeﬂul in 1845 was a forward
step, but New Jersey had a long way to go in order to achieve
its ultimate goal,

As had been hoped, the commissioner's influsnce
spread gradually from his initial responaidility of two coun-~
ties to that of the entire state. Despite fear of the loss

of precious home rule to centralisation of authority, the
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persuasive compulsion of state aid to the local taxpayer had

the necessary effect.
1. The 0ffice Assumes Legal Status,

Records imply that no substantial progress in the
status of the state commissioner's office was nmade {rom its
inception to 1867. The principal duty, in the main clerical
in nature, was for the incumbent to eollect, organise, and
present a statistical summary, topether with a report on
the progress and needs of the several aschool districts,

Ellis A, Apgar, state superintendent of schools in
New Jersey for nineteen years, starting in 1866, was respon-
sible for the organization of the state public school system,
for he had gathered together all the {rapgmentary acts concerned
with schools to create a new educational code. Mr. Apgar had
strong feelings concerning the need for certain school afficers.
Cf the county superintendents he stated:

It is imposaible for Hew Jersey ever to have a

system of public instruction until she engages the
services of county superintendents. These super-
intendents should receive sslaries which will enable
them to devote thelr whole time to the supervision
of the schools . . . They (county superintendents),
in every way {can) pive such aid and counsel to
trustees, teachers, parente and pupils, as will tend
to elevate the standard of education and caume uni-

formity in_the methods of instrugtion throughout
the Jtate. 2

2 Armual Revort of Mew Jersey State Board of Educstion,
with the Report of state o intendent of Publiie Instruction
lgé&! Pe «
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The commissioner felt that the county superintendents could,
and should, replace the town superintaendents and county
exaniners, saying:

« « « tome of the reports of the Town Supar-
intendents, from which the State Superintendent's
report is necessarily comgileﬂ, are prepared with
great care and can be relled upon as acourate,
but the majority are mere approximations. From
many of our Town Superintendents it seems almost
impossible ng obtain the statistical data re-
quired . . .

Mr. Appgar was certain that twenty-one active county
superintendents would improve all educational conditions;
statistics would be reported accurately, and sechool finances
of the state would he properly superviged,

¥With the revision of “An Act to establish a thorough
and efficient system of free public schools, and to provide
for the maintenance, support and management tharmof“h. in
1867, came the appearance of the acts concerning the secre-
tary and district clerk, The secretary "shall e appointed
by the majority vote of all the members of the baard“5.‘
and, in Article VII districts, "may be elected from anong

such mnmbﬁra"é.

4 Lavs of New Jersey
s ibid., 1903, p. 22,
6 Laws of MHew Jersey
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Until 1953, the title "district clerk" always implied
an Article VII achool district, wherein the person so desig-
nated performed the principal clerical funetionsj in the
Article VI district he was known as the secretary. Since
the above-mentioned date, however, both district officers
have been commonly titled “aear@taryﬂv. This office is &
mandatory appeintment that rmust be made by a najority vote
of all members of the baarﬂa, whe fix the eompensatianq and
term of employment,

Being fully aware of the many shortcomings in the
state system, Mr, Apgar soon turned his attention to the
school trustees. He saw the weakness in this organization
in that the clerk of the group held office on a purely per-
missive basis. He observed that:

e » o At present, these duties being aasigned

to no single person, one trustee walts for the
ot@ers to act, i&d no ong feels any individusl
responsibility,
The superintendent's recommendation was that one trustee
should be elescted district clerk, with speclal duties as sacre-
tary, and district school treasurer with its attendant responui-

bilities,
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YMr. King, state superintendent in 18406, had found it
most difficult to reach the several local school officlals.
It was stated:

The Superintendent has no means of ascertaln-
ing the names or residence of the different school
officers, and consequently csaused the books to be
directed to the "school committee" of the several
townahips, with a request to the fnmtmaatar to
hand them to the proper F@rauns.l

Reporting in 1860, Superintendent King said:

There is a want of formality, and {requently
a deplorable looseness, in the manner of conduct-
ing the business of district meetings. Proper
records of their proceedings are not always kaept;
and it sometimes happens that a history of the
most important transactions is only preserved by
tradition. To ruard against these evils it is
desirable that the lav should he so amended as
to secure the permanent organigation of every
board of trustees, as well as of every district,
and to require proper records of their proceedings
to be kept in readiness for the inspection of the
town superintendent, or the state igp@rinu@ndsnt,
whenever the same may be required.*>*

There is little wonder that Superintendent Apgar set
about revamping the educational structure shortly after
assuming ofifice,

The 1867 revision gave the state superintendent

authorization to hear and decide nll controversies and
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disputes concerned with School Law, or under the rules and
regulations of the state board of education, at no cost to
the parties invelved, with appeal privileges to the State
Baardl3.
A study of the available records for a 30-year
geriod, beginning in July, 1712, shows that the
omnissioner decided 767 cases, of which only 242
were appealed to the Jtate Board of Education,
resulting in 214 affirmances and 28 reversals.
There were only 31 appeals to the Supraeme Court
from the State Board's decisions, of which 27 were
affirmed and four reversed. Only nine cases raachag
the Court of Errors and Appeals, with no reversals., b

This procedure appears %o have met a presaing need,
for on the average the State Supreme Court receives about one
appeal per year, and said Court has only reversed four de-
cisicns of the Jtate Bourd of BEducation,

Often these controversies concerned with education
lead the way to school system improvement, and sometimes tend
to suggest, clarify, or eliminate school legislation,

Emphasis in this area has been on averting formal
litigation, but the work increpnsed to the degree that it
became necessary to appoint someone to assiat the super-

intendent by hearing cases under the HSchool Law.

lon and the
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It (the law) . . . provides that one of the
assistants (Commiasioners) shall hear all con-
troversies and disputes whiech may arise under
the school law or the rules mgg regulations of
the State Board of Edusation.

In 1867 came the official appearance of the acta
concerning the secretary and district clerk., #&s stated in
the law:

» « o+ Ghe secretary shall be appointed by
the majority vote of all ghu menmbers of the
board of education , . .t

or, as provided for with the district clerk:

e » s+ the board shall, . « . by the ma jor-
ity vote of all the members of such board,
appoint a district elerk, who gay be elected
from among such members ., . o

It will be noted that in both acts & "majority vote
of all the members" was necessary for appointment., The

importsnce of & majority vote rather than a quorum is expressed

at page 568 of ]
point of issue in the abolishment of the courne of study
and the teaching position centered about the lepality of the
vote taken by the board, which consisted of nine members,

At the meeting, only five members were present; voting Live

fo ¥ pp 171
¥ 'ﬂ';‘w,' vﬂln I‘il,

Ldugation,
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to one for removal of the teacher, a najority was obtained,
However, it was later determined that the majority required
must be of the entire board, and the subsequent ruling was
that the teacher could be removed only after charges were
filed, and a proper hearing held, since saild teancher was

under tenure,

Aprointment of secretary.,- In a controversy concern-
ing who was the cfficlially recognized secretary of the board,
at page forty in the diapute of Leuly et al, v, Ritter gt gl,lg
the majority rule sgain was most signiflicant, OCne, Hurley
had been appointed as secretary of the board of education in
the townshlp of VWeshawken on January 9, 1914. 8aid board,
on February 2, 1914, declared the office of secretsry and
district clerk vacant, and proceeded to appoint Arthur V.
Briesen to the position,

Heference was nmade to the pertinent section of the
general school law, in part:

A secretary shall be appointed by the majority

vote 38 all the manbers of the board of education

¢ ¢ »

B8y resolution, the office hud beusn declared vacant,

and in turn filled by the uppointment of Briesen., The act
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affirmed by the state board of education resulted from the
majority vote of all the members of the Bourd; the incumbent
Huwrley was removed, and DBriesen was "repularly and legally

elected as pecretary” of the Weshawken Board of Bducation,

Refraining from voting does not count ag a vote for
the affirmative,- Need for an affirmnlive vote of the najor-
ity of all the members of the board of aducation is clearly
demonstrated in v, Bo of bdug
The board consisted of five members, with two voting for ,
appointment of the petitioner as secretary-business manager,
and two voting apainst, whereas the fifth vote was not cast.
An affirmative vote of at least thres members was necessary
for slection. The issue brought forth as evidence the case

of Mount v. Farkar22

wherein no specified number of votes
was reguired, but a majority of the board repularly convened
were entitled to actj 8 person declining to vote was Lo be
considered as asgsenting to the votea of those who did,

In the instant case, "the law specified a reqguired
number of votes", whereas in Mount v, P@r%@gga "no apecified

number of wotes was required". decondly, in order to elect

22 Mount v, Parker, 32 New Jersey Law 34l.
23 Hount v, Yarker. gupra.
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& secretary, "a majority of the whole membership" is neces-
sary for legal setion, while the actunl vote was a tie,

The case cited for the petitioner above required "a majority
of the board regularly convened" in order o act.

The fifth vote was ruled to be in the negative,
offering as evidence to prove the stand taken the decieion
of the Bupreme Court in the matter of Egggggg_x&_gggggﬁggggb.
"when a member dissents, his vote cannot properly be counted
in the affirmative”,

Further, the Court of Errors and Appeals in tha case
of the State of New Jersey v. gggggg;;gE?5 arrived at the

game conclusion at pages 6006 and 607, "Their refusal or

failure to vote justified recording them in the negative",
Testimony disclosed in King v, Asbury nggzé that the

non-voter had dissented from the affirmative action prior to,

and during, the actual voting., 8ince three affirmative

votes were necessary, and only two had been cast, the petition

was dismissed,

2y v, Garretson, 102 New Jersey Law 508,
see Appendix O, p. .
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2. Pertinent Decisions Circumscribing
the Jurisdiction of the 0ffice.
The clerk's failure to file a bond not essential to
validity of board meeting.- Although the secretary or dise-
triet clerk must be under bond, whose failure to meet this

demand does not invalidute any of their functions ag officiers,

a8 discussed abt page 239 of Hulmes et sl, v. Board of Eduecation

of Jefferson Townshin®’.
The appellants contended that all of the school board

meetings from their organisational date, and until such time
a8 the district clerk had filed a bond, were illegal becauss
of the school officerts failure te file said document,

¥hile the School Law does require the district
clerk to file with the board of education a bond
in such amount as the board shall fix and with
sureties approved by such board, such statutery
provisions is in the Coumissionsr's opinion
entirely for the board's protection and in no way
invalidates bhusiness transacted at meetings which
may have becn held prior to the date of the actual
filing of the bhond, upon which duate the clerk he-
came a de gg;g instead of 2 de facto officer of

the hoard.
As indicated by the quotation, the Commisaioner did
not concur with the appellants' pleas concerning any adverse
effect created by non-performance on the part of the olerk

of this bonding act.

27 Bulues et 8l. V, boprd of bdugation of Jefferson
Township, Naw Jersey Behaol Beport, 1924, p. 239.

28 Ibid., supra.
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Board of education unable to renove clerks in the
secretary's offics.~ An illuastration of the bounds of power
of the local board secratary is described in Hochford v.

19, a clerk, titled as book-

keeper in the office of the secretary, wes discharged by

board resolution. ¥Irom this zetion, the appellant prayved

for assistance, In a hearin~ before the Assistant Commissioner
of Education, it was determined that the law provided as
follows:

The setretary may appoint and remove clerks

in his office, but the number and salaries of such
ylerks38hall be determined by the board of educ~
ation,

The reapondents claimed that the bookkeeper had been
appointed by the board of education, contending that the law
gave the secretary only permissive powsr of appeintment, that
should the board fail to perforwm this duty, the seecretary
could make such appointments, The facts in the matter indi-
cated that the board "in accordance with the statutory pro-
visiona" established the position, and that the secretary made
the actual appointment, such power having been conferraed upon

the secretary by the Leglslature,
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In the Commissioner's Judsment, as long as the number
of elerks in the secretary's office remained unchanged, only
the secretary could remove the appellant. Ho could remain
in his positlien as lons ns he continued to be amployed by the

sgcretary.

Legalivy of dismissal ol clerical employee by the
sgoretary of the board.- Jubsequent to the ruling mentioned
immediately above, the secretary took the necessary steps to
discharge the appellant, who appealed this action, titled

¥ 31, claiming

that the secretary was powerless to remove him. Since the

appellant had already been illegally discharged and not reg-
instated in conformance with the Commissionert's previous
decision, he contended that no other action could be performed
until he (the appellant) was returned to his position,
Referring to his earlier opinion:
« = » the sole function of the Board of bducation
in relation to the clerks in the Secretary's office
was to determine their number, and . . . the ap ﬁaint-
ment and removal . . . within bhat nunmber was t
prerogative of the 5aaranﬂry.
the Commissioner sgein stated that "the appointment and removal

was the prerogative of the sacretary”.

31 hot h orc,&a ‘7:”1 of Edgﬁ i’r1‘ %@ onne &b al.s
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Fixing of the School Custodian's bond and deslig-
natien of bank aceount,~ It was the Commissioner's thinking
that the secretary's privileges must not be encroached upon
through rules of a local board of education. The Bayonne
board had established & rule that the secretary "shall
recommand through the Superintendsnt the employment and dis-
missal of all subordinates®™, 1In Bayonne v. ﬁzgnjB the board
of education by resolution had designated a certain bank as
the depository for all school moneys. The custodian of
gchool funds was ordered by said body to place all board
of education funds in his possession therein snd to give a
satisfactory bond. In refusing to comply, the custodian
raferred the appellant to the statute from which it had been
declided that a board of education could not make rules or
regulations ineonsistent with statutory prmviaianajh. There-
fore, the beard could not enlarge the duties of the super-
intendent so as to restrict the authority of the secretary
¢onferred by statute to Mappoint and remove clerks in hia
office™,

An appeal from the Commissioner's decision was put

befure the State Board of Kducution. In its response, the

33 Bayoune X, Jyan, gupra.

Publie baws, 1915, Chapter 302, amendment to ﬁgnggz
Agt _of 19013, iaeg 270, Behool Law; soe ﬂp}mn@&u 6y Pe
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Jtate Board cited:
The secretary may appoint and remove clerks

in his offiice, but the number and salaries of

such nlerkg shall be determined by the board of

education, 5
sgreeing with the Comwissioner's oplnion, and recommended
that it be confirmed, In response to the appellant's plea
that Chapter 287 of the lgws of 1926 was unconstitutional,
the Board stated that it was without authority to declare

acts of the Legislature unconstitutional.

Appointments of secretary null and void when bomrd
fails to appropriate for clerks in secretary's office.~ Perhaps
it might be in order to suggest another example of the bresdth
of this school district officer's guthority as outlined in
Biel et sl, v, Bavonne Board of EdgcgﬁinnBé. The secretary
of the board had recomuended the appolntment of the appellants,
but the hoard declined to fix their salaries, Shortly there-
sfter the secretary, in the interest of econonmy, suggested
in writing to the board that these employees be discharged,
subject to the board's affirmation, In response to this
action, a resolution approving the dicmisaal of the appellants
was adopted by the board of education,




LEGAL BASIS FOR CREATION AND EXPANSION OF THE OFFICE 36

The Commisaioner's deecision in the appeal in sig-
nifieant in that he emphasized several pertinent facta.
One, the secretary may appoint and remove clerks in his
office, and the board determines the salary. Jecondly, it
was clearly understood that the secretary dismissed the
appellants, and that they served at his pleasure, Moreeover,
aince the board declined to fix salaries for the appellants,
the secretary could offer no positions, thereby making his
appointments null and void. Finally, even had the board
fixed salaries for the appellants, the secretary's asetion of
recommending their dismissal would have terninated their
enployment,

Jecretary or assistant secratary may be ramoved by the

board of education in accordance with terms of their employment.-

A sinmilar case in point, lNel
wherein the appellant was protected by tenure and claimed his
dismisesl was illegal, appeared., The secretary, in the inter-
eat of budget reduction, presented a recommendation to the
board that Melson, among others, be relsased as assistant
secretary of the board, which action, by resolution, the
board approved.
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Helson felt that the board resolution did not abolish
his position, but merely created a vmcancy. Also, he claimed
that he had not been removed by the secretary, therefore the
action was clearly illegal.

Acting in good faith, a board may elimlnate a posivion.
Nothing in the testimony indicated conditions to the contrary,
The poaition of assistant secretary had been abolished, thera-
by eliminating Nelson's term of cffice.

As in the previous case, since there was no longer =z
position existing, "the number and salaries . . , determined
by the board", the secrsetary would be unable to appoint sone-
one in the appellant's place, Affirmation of the Commlssioner's
decision in dismissing Nelson's appeal was subsequently given

at the Jtate Board hearing,

Absence without leave good cause for dismissal of

teacher.~ The case of

Deptford.Tawnahip38 appears to go in the direction of en~
larging the duties of the dlatrict clerk. The teacher was dig-
missed for being absent from the achool without permission,

The appellant clained that she believed the district clerk
eould, and did, grant her permission for a leave of abmence,

As justification for her helief in the ¢lerk's legal authority

»

Township, Naw Jersey duhool !
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o give approval of her action, she stated that he had signed
her contract when she was hired in the school system,

The respondents pointed out that the teaching agree-
ment also carried the signature of the president of the
board of education, and referred her to the findings of
Slattery v. School at 31.39, Vheeler v, glggghg, and The law
gi_Eghl;g_ﬁghgg&gﬁl. These citations revealed that those
dealing with school officers should know the limits of their
authority, which, as a consequence, left the Upmmissioner to
declare that the appellant, in absenting heraself from school
without consent of the board of education, was puilty of &
vital breach of contract and subject to dismissal for "good
cause”,

Although evidence indicmted that the district clerk
acted in good faith by referring the mstter to the adminis-
tration and the board of educstion, it is rather odd that
the entire matter was not conducted Ly the teacher through

the supervising principal from the beginning,
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Pajilure to notify clerk of contemplated abaence for
1llness doeg not conutitute zrounds for dismlssal of teacher.-
Expansion of the district clerk's area of responsibility is
agein cited in Vette

Tgwpgg;ghz. The local bourd had adopted "fules lor the

Teschers" which, in part, read:

If the teacher's absence is unavoidable, the
clerk of the board of education or the local
mermber of the board of sducation should be inmedi-
ately informed. Qualified substitutes only are
permitted to replace the teacher and then only
by the consent of the clerk, president or local
meuber of the board of educeation. The practice
of placing a pupll as a substitute or of cowmbining
rooms dxging the absence of a teacher is not per-
mitted.

The appellant was not permitted to return to her teach-
ing position after the birth of her child, This aection of
the board was declared illegal by the Commimsioner of Educ-
ation, A subsequent hearing revesled that the appellant had
made ssveral attempts to contact the district clerk before
finally reaching him. At that time, he {the district clerk)
was informed by the appellant why she had found it necessary
to be absent from school, and the reason for a substitute

taking her pluce. The Commissioner azein ruled that the
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dismissal of the appellant was without good cause, for her
absence was due to
o » » illness which could not have been fore-
sgen by her at the tine she entered into her
contrach, « « o ﬁﬁd was therefore an entirely
Justifisble ons,
The cases referred to immediately above bend in the
direction of expanding the functions of the secretary, while

limiting the duties of the administration.

Legality of transfer of teacher under tenure.- Illus-
trated herein in the controversy of Cheesman v, Gloucester
§;§1ﬁ5 is the case of where the secretary overstepped his
bounda, if the facta presented wers true,

Cheesman, the appellant, a principal teacher in the
loucester school system for about nineteen years, had been
meved from a combined seventh and sighth grade position in
one school to a fifth and sixth grade situation in another
building as principal teacher. The appellant protested the
action and refused the transfer on the advice of counsel,
claiming it was an illegal action and comparable to a dige
missal,

At a board hearing which followed, the teacher was

found guilty of insubordinstion and dismissed., The Comuissioner
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did uot sustain the respondent in the dismissal on the grounds
of insubordination, and ordered the teacher reinstated.

The Stats Board held, at its hearing, that the ap-
pellant should have followed the board's instructions, even
though under protest. Policy or opinion of uhq Board in the
case was established by Fitech v. South Ambnyhé, from which it
held that it would not disturb a local bosrd's decision in &
matter of this type, if a feir hearing reflected no passion
or prejudice on its part.

A writ of certiorari in the cage was heard before
the USupreme Cowrt in order to review the findings of the
local board. In this hearing it was revealed that the
appellant clsimed the secretary of the beard had informed her
when she signed her contract that she was made principal of
the junior department of the hipgh school.

Obviously, if the statement was true, the secretary
was not acting within the scope of his authority in nmaking
such commitments, However, parol testimony could not slter
& written contract, It was the Court's conclusion that the
State Board's opinion was correct and affirmed i%, dismissing
the writ.
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Dismissal of a principal under tenure.- PFountsin Y.
f Bduestion

ahilp emphasized that:

e »_« Ghe duty of a supervising principal is
primarily the supervision of instruction in the
géasagoog; hgia other duties are of minor

portance,

The appellant had been supervising principal of the
township for more than three years when he was diamisssd by
the looal board of education, as the result of being found
Zuilty of charges brought to nhm.board by the citigens of the
comunity. 8aid charges were that he was not diligaent in
his responsibllities as supervising principal.

An appeal was taken before the state commissioner of
edusation, but only the respondent's counsel uppeared. The
Cormissioner reviewad the testimony and concurred with the
local board's findings, ‘

In a review held before the ﬁtahé Board of Hducation,
it was noted that with 125 pnésiblw school days invelved, the
aprellant vislted but one school per day. According to his
own testimony, he spent from fifteen minutes to an hour and
a half in supervision at each building. A section of the
school law of 1914, cited in part, held:

; + « & supervising principal or vity super-

intendent of schools , . . shall . . . devote hiﬁg
entire time to ., + . supervision of the schools,
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This interpretation of the law completely disreparded
facts as revealed from counsel's brief as quoted:

e ¢« o In addition to visiting schools, a super-
vising principal has many other duties to perfornm,
sueh as acting as truant officer, preparing and
£iling state reports, county superintendent reports,
and united attendance reports for each wmonth; he
must inspect tollets, deliver necessary su piias,
and pay persons emploved on school work. It would
therefore apga&r that with the number of school
visits actually testified to he must have been an
exceadingly busy man if he performed his other
duties, and that he did perform them is apparent
from the abssnce of charges on that score. The
townahig in question is seven miles wide and four~
teen milez long, ﬁﬁd the schools are three or
four miles apart.

Unable to rule otherwise, the State Board charged the
appellant with neglect of duty and approved his dismiasal.

The decision reached in this case simply encouraged
the arrogation, by the distriet clerk, of funetions logically
within the sphere of suthority of the administration, Allo-
cation of administrative duties to the secretary or to oom-
mittees of the board of education resulted in divided responsi-
bility as ta school policy, which brought about considerable
inefficliency.

Rule 133 of the itate Board of Education's Rules and
Eggg&gg&gng;_&ﬁ&jﬁo improved this situation wherein all other
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duties than supervisory were considered s& of minor import-
ance, A modification of this questionable condition came
about in that the duties of the supervising principal were
expanded to

v +» « consult with and advise the principals and

§§a§§§§§u§§1§§0fa?ufgi’ methods, and materials

This long-delayed brosdening of the atatute relieved

the distriect clerk of considerabls unwanted and unwarranted

responsibility,

Special meetings of the board of education must be
called in strict conformance with requirements.- The board
of education had relsssed the superintendent against his will

in the case of C The petitioner,
fullum, had been appointed to a term of five years at a
special meeting of the board, One month later the new super-
intendent was dist¢harged at the reorganizational meeting of
the board of education,

it was determined that the special meeting of the
board, at which time Cullum had accapted his appointment,

was not legally called, for & resolution of the board of

51 Inid.,

32 Cullupm v, North Bergen Bosrd of Bducation, Hew
Jeraey School lavws, session of 1953, Sehool Law Deeisions,
p« 025
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aducation read:

Resoclved, That Special Meatings shall be
called on not less than twenty-four hours of
notice by the Secretary, in writing, upon the
order of the President or on the written request
of three maembers of the Board,

All notices of Special Meetings shall stat
the objJect for which such meetings are called,

and Rule 136 of the State Board of Edusation held:
In every school district of the State, it

shall be the duty of the Jecretary or District
Clerk of the Board of Bducation to call a
special meeting of the Board whenever he is
requested by the President to do so or whenever
there shall be presented to such Jecretary or
Distriet Clerk a pstition signed by & majority

of the vwhole number of members of the Board of
Edueacioghraquaauing the calling of such special

meeting
Evidence disclosed that the secretary was not present

in the district when the meeting was called, nor did he lssus
the notice of the mseting, which two members had refused to
attend,

Although Rule 136 has never been adjudicated before
the Commissloner, the Htate Board, or the Courts of the state,
these same courts have decided that school district meetings
may only be called by thome officers authoriszed by law, yhat

actions taken at meetings not so conforming were invalid,

325 Board of Bducation

54 } 153, State Board of Education,

Hew Jersey, Hu.
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olting 56 Gorpus Juris 355, Wﬁa and Bogert
56

y and others,

Special meetings called rust conform to statutes or
by-laws covering these meetings, for unauthorigzed persons
ealling same render them illegal, as shown in 56 Corpus Juris
338, and 19 Corpus Juris Secundum %0,

In Gelinas v, Fggagg57 it was held that members not
receiving notice of meetings from persons in authority may
ignore such notices,

A review of the overwhelming cases and texts suppdrted
the Commissioner's opinion that only the secretary was em-
povered to issue notices of speciazl =mestings,

It was denied by the petitioner that only the secretary
gould call a meeting, for he argued that this duty was not a
mandatory one, but simply a device o relieve the board members
of the responsibility. "A mmater can always do that which he
can delegate to a servant", Properly interpreted, the law
defined the secretary to be wore than just an employee whose
duties were outlined by the loeal board, His powers and

functions are derived from the law and from the State Board;

55 Apgar v. Svcksl, 46 New Jersey Law 492
56 Bogert

43 Kew Jersey Law 358,

57 Gelinas v, Fugers, 55 Rhode Island Reports 232,
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and his duty, both by local mnd state board, could not be
arbitrarily assumed by others. In san extreme euergency,

as shown in gars, & subatitute may act for the

secretary. The assistant secretary can act for him, but
only when 8o designated by board rescolution, as provided for
in the Laws of 195075,

The Commissioner tconcluded that the special meeting
was not legally called, and any action taken was null and
vold, therefore he was obliged to dismiss the superintendent's
petition,

Legality of the enlargement by the board of education
of the statutory duties of the district clerk.~ In the case
W 59 condiderable misunderstand-

ing concerning the distinetion between stetutory and assumed
functions of the office of asecretary or district clerk was
corrected., One, Marshall had been district clerk of the
township of Piscataway on 8 part-time basis for a long period
of time, with his largest stipend never in excess of one
thousand dollars, Changing from this pattern, for two years
Harshall was appointed in a full-time capacity ms clerk with

58 Wﬁ@ Chepter 163, p. 35L.
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a salary of three thousand dollars, Dwring August of the
second school year of this full-time work, the board of
education by resolution limited the district clerk's dubles
to those actually defined by statute and reduced hin salary
to the one thousand dollar rate, In addition, the beard
ereated the post of business manager with its related duties,
at a salary of fifteen hundred dollars per school yesr,
Shertly thereafter, Lhe business manzgership vwas abnliahad’
by the board, who then assipgned the duties of the position,
together with those of the attendance officer, to the district
clark. The salary of the clerk was increased to twenty-five
hundred dollars,

Validity of the board's action in expanding the duties
of the district clerk beyond those fixed by atatube was chal-
lenged by & taxpayers' group of the local community. Also,
the point of the clerk, who was also a board members, being
employed and compensated, and with the authority to execute
these functions wes questionsed,

Referring to 35 Cyclopedia 900, it is held that:

Officers of school districts are public officers

and like other public officers their authority and
powers are %enarally determined by statute, and they

can rightfully perform all those acts W%&@h the law
expressly or impliedly authorises . ., .

BLULS 5 3-910; Vﬂlo Kmvg
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Powera of public officers are desoribed in the case

which it was felt by the Court that:

The rule respecting such powers is that in

addition to the powers expressly given by statute

to an officer or board of officers, he or it has

by implication such additional powers as are

necaessary for the due and efficient exercise of

the powers expressly granted or which may be

fairly implied giom the statute mranting the

express powers,

The opinion of the Commissioner held that the office

of district clerk is to be considered a publie office, for
it 45 covered by a statute with provision for specific per-
manent duties, as defined by law. In the quotation cited
above, it is declared that the authority of publie officials
is "determined by statute", and confined to "those acts which
the law expressly or implledly authorizes™, and having only
"such additional powers as . . . necessary for . . . due . . .
efficient exercise of . . . powers expressly granted or may
be fairly implied from the statute pranting the expreas
powers®., The powers of the district clerk stem from the
statute, not from the local board. It follows then that since
this officer i3 limited to exercise of expressed or implied
statutory functions, the achool board is not within legal

bounds in attempting to enlarge the clerk's duties.
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Apparently the Leglislature felt that the dutles of
this office were clearly ostablished, for the School Law
provides that:

He (member ol a board of education) shall

natnbe intgrﬂsted directly or indirectly inéﬁny

contract with nor claim against sald bosrd.
but still permits the district clerk to hold membership on
the beard of educaticn that employs him. If he were able
to perform duties and be compensated for them, other than
those covered by statute for the elerkship, then, through &
subterfuge of the title of district clerk, he could aceept
employment and compensation in the very areas the Lepislature
intended t¢ forbid him while acting ss & board member,

In view of the foct that it was established that the
Pisecstaway Township Board of Education's resolution to expand
the dutiss of the distrioct clerk was illegal, the board was
ordered to ceonfine the duties and compensation to those
"expressly” or "impliedly" covered by the Schonl Law for that

position,

Hisappropriation by board of education of funds

apportioned for tultion wund transportation of pupils.~ Of some

interest in connection with a district clerk's false certif-
ieation and a board member's illepsl reception of board funds
would be the citation of

i
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Schools v, North Hanover Hoard of Education et al.63 at
page 187, The board of education was charged by the county
superintendent of schools with making illegal payments for
transportation and tuition to one of its members,

It was established that the distriect clerk had false-
ly cersified to the county superintendent that the daughters
of Harrison, a board member, were attending a receiving high
school. The board member was reimbursed by the district
c¢lerk for the tuition and transportation expenses for two
years for his children's alleged attendance, until it was
discovered that the girls were neither registered at, nor
ever attended, the receiving =school,

Tuition payments are made to the custodian of school
aoneys of the receiving district by the custodian of the
sending distriect, The law provides no means for tuition
paynents to parents or guardians; however, when transportation
is supplied by the parents or guardians, as the result of a
previously arranged agreement with the bosard, payment is
permlissible,

As & member of the board, Harrison could not, under
the law, be interested "directly or indirectly™ in any claim
sgainst or payments by the board of education to him, Ilis




LEGAL BASIS FOR CREATION AND EAPANSION OF THl OFFICE 52

(Harrison) action was directly against the law in accepting
payments, and the board clearly violated the provisions of
the School Law of ;ngéh in paying him.

No consent had beon given by the bpard for Harrison's
ghildren to attend any high school, therefora, even the uoney
given for transportation was unautiorized. The Commissioner
erdered taat all noneys received by the board member as a
result of the false certification of the district clerk be
collected by the bosrd of education, The full apportionment
made by the county superintendent for the children in gueation

was to be returned teo the county collector,

Jurisdiction of the CGormissioner.~ Purrer v 00
ggzgggg§5 reveals where twe board members had allegedly received
compensation for services rendered in counection with the con-
struction of a board of education garage. The appellant felt
that the board should be removed from office, and the members
charged with violation of their truste as school officials,

The School Law®®, in section 12k, prohibits board
membera from belng "interested, directly or indirectly, in any
¢ladm with or claim sgainst said board™., Where appeals have

begen placed hefore the Commissioner prior to performance of

Eﬁ, ﬂrﬁ' VI, ﬂﬁ@l fjﬁﬂ
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planned illegal acts by board members, he has ordersd that
these acts not be consumated, In the instant case, since
publie funds had slready been illegally expended, recourse
could then be had only through criminal court action., JIn the
Commissioner's opinion, removal of the board of edusation or
any of its memberahip for the reasons cited wag not within
the scope of his authority under the fchool Law, but rather
a more proper subject for the courts,

Obviously, the secretary of the board mmat have been
a party to the irregularities mentioned above, but because of
lack of jurisdiction in the matter, the Commisaioner was
obliged to dismiss the appeal,

3. Qualifications Necessary for Appointmont,

Although for a long period of time the State Depsrtment
has made recommendations that:

. « s @VEry apgliuant for the position of sscre-
tary or district clerk be required to hold & certifi-
cate of qualification issued by the Commisaioner of
Bducation, based on education and fitness, belore

he or ahaéaan be selected by the board for the
position,

no specific qualifications for appointment have cver been set
forth by statute, However, should ths secretary or district
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clerk be selected from among the voard members,

Every board shall by a majority vote of all
its members appoint a distriet clerk, g@o may bhe
elected from among such members, . . .

o1y

+» + » no such appointes, . ., . other tggn the
secretary, shall be a member of the board,

he must qualify as a member of that board of education, If
this officer is not a member of the board he need nnt, of
necessity, meet the residence requirement.

Since the sacretary may also be serving as a board
member in the district which he serves, it would be well to
eatablish herein the eligibility for board membership. The

Publigc Laws of 1903 in referring to board qualifications
state as follows:

A& member of the board shall be able to read
and write, shall be & ¢itizen and resident of the
territory contained in the district, and shall
have been such citisen and resident for at least
three years immediately preceding his beqoning a
member, In the case of a city the place of resi~
dence of the appointee in the city may be dis-
regerded, He shall not be interested directly
or indirectly in any contract with or claim
a&rainst the board,

68 Laws of 1928, Chapter 104, Hec. 1, p. 326,
69 Hew Jersey Scho Lays, 1928, dec, 64 (50) P 38,

Sk
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Residence of member of board of education.- L'3r

70 offors as a problem

the importance of residence as related to service as a board
nember. The appellant, O'Brien, elected for a three year
term, was removed from office without notice by the board
after having served about one vear., He (0O'Brien) was reputed
te have moved from the community, but actuaslly, because of
poor health, had gone to New York to recupsrate., Acting
upon the assumption tihat he had left the district, the board
appointed someone to fill the presuned vacancy.

The respondent argued that by law the residence of a
board member is "not his legal domicile, but his actual resi-
dence", One ceases to be a resident of the school district
even though he intends to return, it was claimed. Correctly
interpretad, the word "resident" as appliad in section 83
of the School Law of 1903, in Psople v, Plgb§71, and affirmed
in 117 Mew York at page 159, meant "domicile", Therefore, the
appellant was 8till to be considered a resident of the com-
manity.

Even if O'Brien had given up his residence and de
jure membership, he would continue as & de facto board member
until his office had been declared vacant as provided for by
law, The local board ¢ould not decide the appellant's

71 m.&m: 50 Hum L54.
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eligibility, for under the school law this was for the Gome
missioner to declare.

The Commissioner's decision that the action of the
West New York board of education in the matter was illepgel
was upheld by the State Board of Education upon appeal by the

respondents,

Citigzens must be residents for three years prior to
beginning of term of office.~ Kimball v. Baxter’? cites
correct procedure in questioning qualifications for baard'
me.bership, In an election for a one-year unexpired ters,
Baxter was declasred the winner. The appellant challenged the
results of the balloting on the grounds that Baxter did not
qualify properly. 3Section &3, Chepter I, Public Laws of 1903
requires residence "for at least three yesrs immedliately pre-
geding® beeoming a member of the beoard.

Kimball, the appellant, claimed to be entitled to the
eontested offiee for the reason thet he held the greatest
number of votes cast for an eligible candidate. That Baxter
was elected made him a de fascto member. The voters had per-
formed their function, but the winner had failed to qualify;

thus cresting a vacancy. In Frome v, Meyers 1t is reported

56
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that:

Frome was sleg¢ted & member of the Board of
Bducation . . » he has not qualified and has
declined to do so, and , « . at & nmeeting of said
Board of Bducation , . ., elected a Mr. fxman to
£41l1 the vacangy . . . this aﬁgaintmant is illegal
and , . . the vacaney should have been filled by
the County Superintendant of OSchools, The County
Superintendent is only suthorized to fill a
vagangy &n the Board of Bducation in case there i»
a failure to elect a nmember, Vacancies in a Boord
s« « sariging from other causes than fail to
elect are to be f£illed by the Board . . .

and the 3tate Board of BEdusation affirmed thisz decision by
saying:
e » o« it was assumed that Mr, Prome's refusal
to §ualify was substantially the same ss 1f the
reasignation of a member who had qualified was
accepted and a vacanty . + . created. « « o the
vacancy was not caused by fellure to elect, the
Board . . . had authority to ﬂgﬁoimt some one to
serve until the next election,
Election to office of the eppellant, Baxter, was found
to be invalid, thereby ereating a vacancy which the hoard of
educzation had the privilege to £ill, Thus, it can be seen

that Kimbgll had no legal claim to the vacant position,
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Local board not authorized to pass upon qualifi-
cations of its members.~ (Qualifications played an important

Krejei, aslthough his name was not printed on the

ballot, was a succesaful candidate for board membership,

along with Seloli, the second petitionsr. Both men ¢xperi-
enced difficulty in having oaths administered since the
distriet clerk advised them that she was not authorized to

do seo, although for some years previous it had been the
custom, Upon arrival on the evening announced for the organ-
izsational and regulsr meetings, the petitioners found darke
nesa and no one present.

The respondents testified that the meetings were held,
that lack of sufficient attendance prevented organigstion atb
the first session, but at the regular meeting business wns
cohducted,

Hotification was given to the county superintendent
by the board of education that it was unable to organize at
the organisational meeting, since s quorum was not prosent.,

The county superintendent, by authority given under the lmwyﬁ,
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appointed a president and vice president, and notified the
dissrict elerk that, sinee Krejei and Scioli had not filed
their oaths properly, they were not to be recognised as
board members, As a result, the board appointed two athers
to fill the assumed vacanciles,

At the hearing it was determined that both petitioners

were duly elected, illustrated through such sitations as

even though they may have only enjoyed de facto status,
which was not the case. It had not been legally deternmined
that the petitioners were not de jure members,

The Commissioner declared that the board of education
had no legal authority to determine the qualificatiens of
its members or vto declare vecancies and to £ill these supposed
vacancies., Sald petitioners were to he duly recognised as
meabers of the Board of Education of Houth Hackensack,

Bligibilivy of board members not affected by illegal

action during previous term.- In ygngghx;gﬁmﬂgggz79 an
attempt to disqualify the respondent, Baker, as a wmomber of
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the Palmyra Board of Education was made by the appellant,
Donaghy, on the grounds that the board had made purchases
from the firm of which Baker was president. These business
transactions were alleged to have violataed "An Act for the
punishment of erimms“so, and "An Aect to establish a thorough
and efficient system of free public aschools ., . .81

The respondent admitted thot his company had done
busineas with the board of education during his preceding
term of office, but had ceased so doing before his re-election
to nembership.

It was pointed out by way of the School Lawa of ;29132
that one might be removed from office who gains "pecuniorily"
or "beneficially” from the sale of supplies and equipment to
the school system with which he iz officially connegted. lio
statutory provision is mede designating the individual who
may have the power of removal, therefore this action against
a publie official mey be only by the Supreme Court under quo
warranto proceedings,.

The Commissioner lacks Jjurisdietion over violations

of the Crimes Act, nor has he the power of raemoval as indicated

_of 1898, Sections 29, 304 p. 802,
81 & WE_ O y Ghapter I, p., 51.

e 903, Section 83, p. 31; Section
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above. Dut, as shown in the case of DuFour et gls, v, dtate

ntendent of Fublig »‘*tr\ffunlgjg Justice Garretson

It was alao held in that case (referring to
v, Alber s 25 Vroom 72}, Even though the
rigﬁt to the o%%ice of school trustee ia to be
ultimately determined by quo warranto, there is
no impropriety in it being passed upon for irmme-
diate purposes by such inﬁnruﬁﬁntalitiaa a8 the
Legislature may appoint . . .
Consequently, tne Commissioner was privileped to render an
opinion on the status of the respondent,

Reference is made to Park v, ﬁgggoa35, in which it
was held that Section 152 of Chapter I, of Public lLaws of
1903, did not apply to the "type of purchase” set forth i
the instant case., Furtner, the opinion of the Commissioner
pointed out that the respondent was not removable from nffice
for actions performed during a prior ternm, this oplnion being

ysé. The Cowrt

supported by the case of State v. Jersey Cit
held that "The Council have no power Lo expel a member for

acts committed previous to his election”,

83 Msa{rep_fﬁn v, State Superintendent of Publie
Iustruction, 72 New Jersey Law 371.

84 lbid.

85 Bark . Hearon, Ne
p. 216. ’

86 State v, Jersey City, 25 New Jersey Law 530,
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Although the law where concerned with board members,
requoted, in part, provides:
He (board member) shall not be interested
direetly, or indirectly, @g any contract with, nor
claim against said board.®
undoubtedly, the law was violsted by the respondent, but no
evidence within the present term was offered to the Com-
pissioner to show that the incumbent should be disqualified

from serving.

Two claiments to an office. Title can be determined
only by quo warranto.~ Almost a companion case concerning the
Commissioner's jurisdiction is found in Benz v, ngggggaﬁ.
wherein the petitioner's appeal was dismissed.

Beng, the appellant, was one of two claimants to the
office of board pember, despite the fact she had moved from
the school district. The appellant, after having served the
district for about nine months, took up residence in another
community. The board of education met shortly thereafter to
adopt a resolution acknowledging her removel from the district
and declaring her position vacant for thst reason,

Appellant was no longer permltted to participate in
meetings, and the board proceeded to appoint her successor,

Feeling the action was illegal, Bens appesled to the

87 Publie Laws of 1901, Ghapter I, Sec. 83, P« 3.
TR I : Teaneck, Sehivol law

bhdueation of


http://leeialons.1939-l.f4g
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Commissioner, who expressed the view that the only way to
settle the issue was by quo warranto, and proceeded to cise
miss the petition,

Although agreeing with the conelusion reached, the
dtate Board felt that the Commissioner could have assumed
Jurisdiction, pointing to his authorization to "decide all
controversies and disputes arising under the Schoonl y or
under the rules and regulations of the State Board or of the
Commissioner®, An {llustration of this authority was out-
lined in £'Brien v, Bo Sdueation of Wes
a8 previously related. OSuperior Court Justice lUwayze, at
page 446 of Koven v, ﬁggpggyge, held that "it was discretion-
ary with the court to issue a writ of quo warranto although
the remedy under the School Laws had not been exhausted®,

The Koven case {urther revemled that the Commimsioner's juris-
diction was net denied, but that his or the Board's action
could not be "elther final or effective", nor could the Board
remove anyone from public office.

The instant case presented an incumbent, while not a
litigant in the proceedings, was entitled to be heard, plus
a claimant to office for whonm any Judpment could not posaibly

affect the status of the incumbent.
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In deciding to dismiss the appeal, by alfirming the
Commissioner's decision, the State Board referred the ap~-
pellant to the Courts,

Decisions reached in the Beng controversy agsain

brings to mind the conclusions arrived at in DuFour et sls.

i 1 91, as cited in EQWW«-

S5 @ 5}

Eligibility of school board members.- Neymouth
Towns Bdueat ,a93 appiication, attempting to
establish the elipibility of a school board member, and the
legality of certain appointments to the board presents a
complex problem concerned with the illegel appointment to
office of a man who proceeded to act as clerk of the board.
Two opposing rproups were in Weymouth, each of which
claimed to be the official school board of the cemmunitv¢’
The complete locsl school board consisted of nine members,
but there had been {ive vacancies to be filled by election;
three terms were for threws years, and two were [or one year,
Bogers and Garriscn won election to one year positions
as school board members. At the next scheduled monthly
meeting following the orguniszation of the board, one, Bourgeois

appeared bafore the group to atate that Hogers, newly elected
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because of his holding the position of attendance officer
with the board was, in his opinlon, disqualified as a board
member under the law, Bourgecis then announced that since
he held the next highest number of votes at the election
contest, he was legally elected to office,

Faocts at the hearing disclosed that Rogers had been
attendance officer, bhut his term of service had expired prior
to his acceptance of board membership, therefore he was eli-
gible for office and was a de jure menber,

As a result of Bourgeois! declaration, the president
naned him to replace HReogers, who had not been removed by
varrant of law., This action of removal exceeded the bosrd's
authority, for Rogers was not removed for cause, as clited in
Section 92 of the Sghool lLaw. Nor can the board decide upon
the elizibility of a member, therefore the president cannot
deternine who shall be recosnized as members. The Court
% that any board of

education controversy concerning election of members proaperly
iz to be settled by the Commissioner, The law provides for
appeal?® to the Commissioner if Roger's membership was

guestioned, and if deelared ineligible & vaeancy96 would

96 Ibid., Bec. 92, p. 35.
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result which by law the board of education might £ill., Bour-
geois had no claim, for, being defeated at the polls, he
was neither a de facto nor a de Jjure member as he alleged,

Jubsequently, Rogers resigned, and was replaced by
Ceyer whose election was later challenged. Four of the
board members met with Bourgeois, and after hearing of said
resignation acted upon it by appointing Bourgeois. Ab this
same nmeeting, one of the four incumbents resigned, and the
group proceeded to appoint MHattison.

There had been a misunderstanding between the presi-
dent and the district clerk &s to when the meeting at which
Geyer was elected was o be held. However, all but one
member were properly notified, It wes determined that Geyer's
appointment was legal while Mattison's wss not., A majority
of a quorum of legally elected members was present at the
first action, while there was not this necessary majority
at the second. The resignation of the second board member
was officially scted upon, and Tomlin, a wmember of the anti-
Bourgeols group, was selected to £ill the vacancy.

Recognition of the board group which Bourgecis served
as & clerk caused the president's removal from office, for
in turning to this group he did not perform his official
duties, and it resulted in justification of his removal.
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A decision was rendered of concern to the district
clerk "who may be elected Irom among snid (board) members™,
An exception to the case of Roberts v, Burlineton

§g§gg?7 is to be obsarved, The ggg;;g“ggg*ggﬂ;éﬁﬁga was

enacted in order to prevent municipal officers f{rom using

their authority to appoint themselves to offices they were
responsible to fill. Despite the decizion reached in the case
referred to above, the secretary's position would have to be
an exception:

Section 91, Chapter I, f.L. 1903, 3.3, specifi-
cally provides that a member of a board of educatiom
may serve as district clerk and thereby receive com-
pensation, There is no other aggtune providing
reguneration for bhoard members,

for board members are privileged to hold this office.
Artiele VI school districts require that the secre-

tary

« » o 8hall, before entering upon the duties
of his office, execute and deliver to said board a
bond in s sum to be fixed by said boayrd, but not
less than two thousand dollars, with aurat{ or
sureties to be approved by said board conditioned
for the faithful performance of the duties of his
office. 8aid board may sccept the bond or under-
taking of a trust company or surety or indemmity
company, and may pay the annusl premium or ffSo
therefor as a current expsnse of said board.

Board, 37 New Jersey

1 *'L Pe 50
Es, Bec. 70 (56)n Pa %
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The ruling differs but little in the Article VII
distriect:

« v o the (district clerk) . . . shall sxecute

and deliver to said board a hond in the sum to be
fixed by sald board, with surety 8% sureties to
be approved by said board, . . o+

The distinction between the titles described above
is observed to be that there is no minlmum amount of bond
required in the second ruling.

Confusion might still exist in the minde of some
persons who {ind that the segretary also serves as n board
member, Should the seecretary's title change from that of
secretary to "secretary-business manaper®, said official is
no longer eligible to serve zs a hoard member, for:

The board shall appeint a person to be its

secraetary, and nay appoint a superintendent of

scnools, & business manapger, and other officers,

agents, and employees as may be needed, and may

fix thelr compensation and terms of employment,

but no such appointee, officer, agent, or employee,

other iaﬁn the secretary, shall be a nmember of the

beoard.
8hould he choose to remain a board member, he would not be eli-
gible vo serve as secretary-business munager., The Plscatawsy
decision strongly affected this job combination, for a board
of education cannot enlarge the statutory dutlies of the sacre-
tary, with the result of "enabling a board member to engape in

and be cempensated for duties expressly denied him by statute”,

101 m:&g ﬁ@ﬂt lgﬁ (91)’ ?l

103 Hew e hs
M’ 13“5"2’ Pa

&
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o Tenure Righta Enjoyed by the 0ffice,

Distriect clerks and secretaries, like other school
officers, can enjoy tenure of office for any
. « Becretary . . . of any municipality devoting
his full time to the duties of his office, after
three yesrs' service, shall noet be dianhaissd,
dismissed, or suspended from office .
Humerous cases have arisen in the area of employment
and dismissal of the clerk or secretary. Insofar as possible,

only the more aigniricant decisions will be reviewed.

District clerk may be elected by new bhoard to begin
service at any time subsequent to its organlzation.- Selection
of a district clerk by a newly organized board was challenged
in Hoore v, Board of Education of Vegagglak. Moore had been
serving as clerk of the boerd of education for some years,
when a new board organized and selected Chatellier as its
clerk or aecretary to replace the incumbent, as provided for
in Chapter I of the Publieg lLaws of 1903, Ssction 91,

The president of this new board group had instructed
the clerk to notify the membership of the meeting to be held
for this purpose. At this meeting, the new secretary was
sslected to begin his duties on the following July 1.

103 ___&0’ 1?“5“51) pu éf&
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On July 1, the board having appointed Chatellier to
serve as clerk, requested that Moore turn the books and
records of the scheol district over to his succeasor.

The incumbent refused to relinquish his offiece, which
he had held for about sixteen years, claiming his was an
indeterminate appointment and that he was not removed by a
najority vote of the board, Bvents proved,; however, that
notice of his dismissal by the board was suffieient to moke
this action entirely legal.

Moore felt that the newly organized board could not
properly perform actions over which the old board, still in
power, had control, Hewever, it was decided that the new
group had such authority providing the action would become
effective during its own term of office. Therefore, Chatellier
was Lo be recogniszed as the new distriet officer to begin his
funetions on the date established by the board,

The board had recogniged that Moore should remsin
until July 1, for:

e » o during the month of July in esch year

he (the district clerk) shall presont to the board
of education s detsiled report of the financial

transactions of t?ﬁ board during the preceding
school year . , .4Y5

907, a}m}ﬂ}@r I' dec, 91, Pe 35,
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In §§;ggg;gg_g&"§gxgﬂgg;06 the Suprome Court held

that each board of education had a right to select a medical
inspactor as well as to discharge him. Since the sections
governing selection of the district clerk and that of
appointment of the medical inspector are slmost identical:
Bvery board,. . . by the majority vote of all
members, appoint o district elerk, who may be
elected from among such members, and ﬁhai%vfix
his compensation and term of euployment.
and in the case of the physician:
Every board ., . . shall enploy « .+ «
{a) medical inagggbar, and fix his salary and
term of office,
the findings in the Skladzien case would apply similarly to
the district clerk in the litigation bheing considared,
Although not mentioned, one can observe that this
case was not, nor could be, appealed on tenure zrounds, for
only those officers "devoting full time" to thelr duties can
enjoy tenure, The Comsissioner declared that the board
acted with legal authority in replacing the incumbent with

a person of its own salection,

106 3kladzien
Atlantie 600,

October 15, L9073

108 Ibid., Sec. 229, p. 91,




LEGAL BASIS POR CREATION AND RAPANJSION OF 7THE CFFICE 72

legality of dismissal ol district clerk.~- Tenure
gerved to prevent the dlsmissal of the olerk in Pilscataway V.
ﬁggﬁh@&&?gg. The respondent, Mershall, had scquired tenure
under the provisions of the Public laws of 1232110 and his
removal was possible only upon charges of "inefficiency,
bad behavior or other just cause",

Testimony rcvealed several illegal acts and official
misconduet by the respondent in the performance of his duties,
but all violations occurred prior to his poing under tenure.
The 1927 statute gave the Commissioner no asuthority over the
offenses committed by the distriet clerk before he went under
tenurae, for the board controlled his appointment while it was
for a limited term.

As previously cited in §5§§g”3&_gggggx_§;&x}ll. one
could not be expelled for acts committed prior to his sleetion
to office, It appeared that the Legislature fully intended
to disregard past performance in creating a new protective

term for the ¢lerk. slds byrought forth the

109 Piscataway fownship Bourd of FBducetdon v, Marshall,
'%'i'-».!l‘*!_‘ LBw Uaglinl on ; EF‘ Pe kde

110 Public Laws of 1927, Chapter 128, Sec. 91, p. 24l.

m "i', ] ,, 3 W’
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Cowrt opinion that:
Aa is usual in such statutes, no direct

reference is made to future acts or oumlssions,

but there is no express declaration that it shall

apply vo the past offenses, and there is nothing

in the words used t.al lndicates & lerislative

intent that it shall do so, under the general

rule of construciign it wust be given a pro-

spective affect,
thereby establishing the Commissioner's opinion that reprard-
less of the offenses cormitted prior to tenmure, he (the
district clerk) was entitled to protection. Jurisdiction
over the removal of the district clerk devolves upon the
Commissioner, and the local bourd loses tihis preropative to

remove the officer for past offenses, once he gains tenure,

Term of district clerk coterminous with life of
appointing board.~ The Exempt Firemen's Act did not offer
the protection the appellant hoped it would in Barr v, Horth
Arl;gg&onll3. Barr, who was an exempt f{iremsn, had been
elected as district clerk of the borough and served for a
little over a year before being released.

In protesting his dismissal, the appellant claimed

protection through his atatus as a fireman, &8 interpreted

‘ 112 Holiday v, Fields, 275 Horthwestern Reporter
42,

113 Bayn ¥ Bosrd of Education of Horth Arlington,
Yy lleci

73
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from Chapter 212, of the Public Laws of 191):
Ko 8on « o «» holding a position or office
under the government of this 3tate, ., . . town
s » »3 Or other municipality, ., . . whose term
of office is not vet {ixed by law, . . . Who 18
an exempt fireman, . . . shall be removed from

+ « o« position or office except for good cause
shown after s fair and inpartial hearing . . 14

Cited is the Supreme Court decision in Jkladzien v.
Bgzognglls. that each board of education must organize
annually, since it wes a non-continuous body, and that all
appeintments should be coterminous with each beoard., However,
in Bidgood v, Bazggggllé, the Court declared that thae board
employee in question held tenure rights as a veteran, Also,
in Young v, Stggggrgllv, it was ghown that there are sone
appointments not limited to the life of the board.

Justice Garrison, in delivering his opinion in the
Burgan case, said that it did not "lay down the broad rule
that all appointments are limited to the life of the body
+ +» « that nmakes the appointment®, He quoted the statute:

Each board shall upon av%igizatinn s+ » « hove
povwer to employ a secrstary,

i of sobion of Ha
o Bayonne, 168 Atlantic 162,
Pord, 86 New Jersey Law 422,

906, Chapter 120, Sec, 3, p. 210,

A S b A
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Contained in Chapter 164, Public Laws of 1928, is

the statement, in part, "Bvery board of education ., . .
shall, . . . appoint a district clerk", The rcspondent held
that the findings of Burgan V;,Giwiivﬁerv;gg;lg, and Hayes v.
Mobiuslzo, could well apply to appointment of district
clerks,

Being mindful of the decisions reached by the courts
in the above cited cases, the Commissioner decided that the
term of office of the clerk was coterminous with his spon-
soring board's official life. Therefore, the appellant
could not claim tenwre, and his appeal was dismissed.

Dismissal of a city superintendent.- While it refers
to the superintendent's position, Carr v, §g12325121 is of
concern to the secretary's tenure, The appellant, Carr;
protestad his dismissal as superintendent in an appeal to
the state commissioner, Upon hearing rumors of a question=-
able nature concerning the school district's proposed building
program, the appellant had reported his findings to a committee
of the board of education, JIince no action was taken on the

superintendent's report by these board members, Carr then
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wrote to the amayor, snd later appeared before the board of
school estimate relstive to this important information con-
cerning the school district.

Shortly thereafter, the board met to charge the
superintendent with making public statements detrimental
to the board of education, and of interfering with the busi-
ness methods of this group. The appellant was found puilty
and thereupon relieved of his position,

It was the Commissioner's opinion that Carr had
aéted in good faith, thereby invalidating the charges against
him. However, at the time of the litigation superintendents
were not protected by the tenure act, and their term of
service came under the provisions of Article VI of the School
Law and the rules and hy-laws of the employing beards of
education,

Pointing to the respondent board's by-laws:

He (the superintendent) shall be appointed

for a term of three years except in case of his

first appointment as superintendent of achools

in this city, when he shall be appointed for one

year . . .
the appsllant claimed that his was a three-year term, thaere-
fore he could not be dismissed prematurely.

In response, the board remarked that the statutes

gave it the right to dismiss the superintendent without
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gause, quoting:
Vhenever & superintendent of schools shall be
appointed, it shall be by a majority vote of all
of the members of the Board of Bdueation., He
8hall receive such salary as said Board shall
determine, . . . He may be ramoved by %qmajnrity
vote of all the members of said Board,14®

The controversy before the Commissioner, as reflected
abovey involved which took precedence, the statute law, or
the by-law provision of the board of education, Local boards
may enact by-laws so long as these do not conflict with the
statute law, in that they do not limit or extend these
statutory powers,

Consequently, the "majority vote" clause in the
statute prevailed, making removel of the appellant legal,

On appeal to the State Board, it became necessary for
the Board to ascertain the intent of the lsgislature in pre-
paring section 71, Article VI of the School Law in relation
to the gecretary of the board, the superintendent of achools,
and the busineass manager. In so doing, a portion of section
57 seemed pertinent to the issue:

It {board of education) shall appoint a person

%0 be its secretary, and may appoint a superintendent

of schools, a business manager . . . and may fix their
compensation and terms of employment . . ,

h V.74 MM%, Article VI:’ Sec, ?lb Pa 33.
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and in segtion 58:

e« « Yuch board shall make, smend and repeal
rules, regulations and by-laws not inconsistent
with this act or with the rules and regulations
of the State Board of Education . . .

Article VI of the School Law provides for and defines
the duties of board members, secretaries, superintendents,
aﬁd business nmanagers, and also for their removal, A mp&ei-,
fied cause is the important element for board member removal,
but in the case of the secretary, superintendent, or business
man&ger. any cause ls sufficient plus the “majority vote".

A local board may contract for one's services for a
definite term and also to relesse said individual, but only
for cause, Carrt's dismissal was completely for no cauﬂm;
as was shown by the Gammiéaiogar whose judgment was sonfirmed
by the 8tate Board. The app«ll&nﬁ'é release was adjudged a
violation of the terms of his contiract, therefore the decision
of the Commissioner that the dismissal was legal was reversed

by the State Board,

Violation of contract of employment by board of educ~-

ation.~ The appellant, Feeney, challenged the legality of
123

her dismissal, in Feeney v. Rorth Bergen™ *, as asslatant

Secrelary.,
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On two counts the petitioner was found to be in
error. Initislly, the Zgngggwgg@}z# wWas not retroactive
to cover Feeney's years of service prior to its adoption.
Furthermore, the community's population did not warrant the
application of the tenure statute., Unless the minimum popu~
lation was at least 25,000, the tenure law was not signifi-
cant to the case in point,

It would appear from the evidence produced, that the
appellant's employment was contractual, for one year at a
time. Reference was made to &gggguzagﬂg;;gg}z5 in esta-
blishing this important point.

Turning to still other recognized sources, the legal
principle herein supported was:

ipen’ 1ta cxpiration to be renewed for & dike
reriod and upon like ternms if all the ¢circum-
stences, such as continued retention and compen- 126
sation of the employee indicate such an intention.
The Court offered the case of Pas v in which

it was held:

(that) The existence nf a continuing contract
of service from year to year or from one definite
period to another may be implied from proved facts
and circumstances and the course of businegs be-
tween the parties, and is i%vnya a question of
the intent of the parties,

12} Public Laws of 1927, Chapter 201, p. 386.

125 Beach v, Mullen, 34 New Jersey Law 343,
126 26 Cyclopedia 976, gupra.

127 Passino v, Brady Brasg Compan
Law 419,

» 83 New Jorsey
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duch was the case of Feeney, in which she was kept
on as assistant secretary, and peid a yearly salary. The
Commissioner opined that since the respondent continued to
accept her services and compensated her beyond the date of
expiration of the final contract, it was to be considered
as an implied renewsl of her contraet for atill another

year.

the Commissioner held that & contract between a teacher and
the school board was a binding obligation although it passed
from control of the board. Consequently, any contractual
term incurred by the board could not be legally abrogated.
Action of the respondent in refusing the appellant's
services one month and a half bhefore the expiration date
of her implied contract did not raelieve the board of its
obligation to pay her for this period. However, she could
not be reinstated, for the contract obviously was not to
be renewed and the expiration date had passed.
In a review of the stand taken by the Commissioner,
the State Board concluded that this action was correct and

proceeded to affirm the decision previously rendered,
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District clerk acquires tenure upon completion of
Y 29 describes

three suceessive years,-
the efforts of the petitioner to secure tenure recognition
by his board of education. Bm, the petitioner, had been
elected to office by three successive boards. In the fouwrth
year, the board by resolution abolished the full-time clerke
ship, and recreated a part-time position to which he (Em)
was appointed for the school year. One month later the
board amended its former action to make Em's appointment for
one year, starting from the previous month,

It was clearly proved that the petitioner had been
employed as a district officer on a full-time basis. This
was significant, for the respondent board in Section 3, of

He (the district clerk) shall be on full-time
duty between the hours of 9:00 A.M. and 3:30 P.M,
during the schopl year,
The Cormissioner ruled that the petitioner did serve
the board in a full-time capacity, despite his additional

employment outaide of his designated working hours,
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Also, the state statute was pertinent:

No secretary, district clerk, assistant secre-
tary, « « « of any board . . « in any municipality
devoting his full time to the duties . . ., after
three years' service, shall be dismissed, dis-
charged, or suspended from office, . . . except
upon a sworn complaint for cay%g and upon a
hearing had before the boeard.

Although the respondent held that the Carrgll v.
Matawggl31 decision by the Commissioner and affirmed by the
S3tate Board as well as the Supreme Court, defined clearly
the meaning of "year", it was the Commissioner's contention
that Barr v, North Arlgngtonnz showed the distriet clerk’s
term to be coterminous with the life of the board. This
finding was guided by the case of Burgan v, Civil Service,

in which the 3upreme Court remarked:

We think that the term of the secratary is
definitely fixed by law for one year, by the
statute, as if the act had in express ternms
stated that the term of &gployment of the secre-
tary shall be one year,l3

130 New Jersey Statutes Annotated, Title 18, Education,
1940, supra.

133 Burgan v. Civil Service, supra.
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In addition, the Court of Brrors and Appesls, of
Zvans v, Gloucester, atated:

(The) Prosecutor's term of office was either
fixed by the resolution creating the office for
one year, or if not fixed, in the absence of
statute, presently in force, or ordinance or
rule under legislative mction, the term was for
one year beling cn-g rminous with that of the
appointing power.l
It was felt by the Commissioner that the Carroll
case was more appropriate to teachers, whereas the district
clerk is better to be compared with board members, whose
term means in years measured between board organisational
dates, not calendar years,., Both the Burgan case, decided
by the dupreme Court, and the Evans decision settled by the
Court of Errors and Appeals, interpreted the year to be
coterminous with the 1life of the board. These facts
strengthened the Commissioner's ruling that the petitioner
had come under tenure,
Remaining was the question of the legality of the

abolishment of the full-time position and its protection for
the incumbent. Citing Seidel v, Ventnor City, the Supreme
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Court held:

+« » o Granting that apart from the statute,

a school board may in the interest of economy
reduce the number of teachers, the protection
afforded by the statute would be little more
than a gesture if such board were held entitled
to make that reduction by selecting for dis-
charge teachers exempt by law Eggrafram, and
retaining the non-axempt . . .

v. Overpeck

Turning to the decision of the State Board in Davis

136, it was found:

e « «» He do not believe thst we should

place a construction on & statute which will
80 readii¥ enable boards to evade its pro-
visions,+37

and continuing, the Supreme Court of the United Utates in

the case of Btandard Sanitary Manufacturing Co. v, United
§§g§g§}38 constructed the Sherman law as follows:

This court hes ocecasion in a number of cases

to declare its principle. Two of those cases we
have cited. The others it is not necessary to
review or to quote from except to say that in the
very latest of them the comprehensive and thoro
character of the law is demonstrated and its suffi-
ciency to prevent evasions of its policy 'by resort
to any disguise or subterfuge of form', or the
escape of its prohibitions 'by any indirectiont ., 39

p. 128,

135 Seidel v, Ventnor City, 110 New Jersey Law 31,
136 Davis v, Ovarpeck, New Jersey School HRepor

137 Ibid., School law Decigions, 1928, p. 191,
138 Standerd Manufacturineg Co. v, United 8tates,

226 United States.

139 Zbid.
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Feeling that enabling a board of education to trans-
form a full-time clerkship to a part-time position and there-
by removing the incumbent's tenure protection would render
the statute useless, the Commissioner declared the resolution
creating the part-time office was of no effect. The petitioner
was to be reinstated on a full~time basis,

Jumnary.

Records indicate that the local schoolboard clerkship
had been functioning for a long time before it was recognized
by official sanction of the Lepisglature, This was quite
fortunate, for when Section 56 of the Article VI school-
district, and Section 91 of the Avticle VII district appeared,
the problers of the office had already been encountered, and
undoubtedly this experlence influenced the preparation of
these sections of the Jchool lLaw referring to the clerk's
ofiice,

Perhaps the most important ruling to be rendered of
interest to this position was the Piscataway declsion. This
aetion discouraged boards from enlarging the duties of the
clerk beyond those established by statute, The title of
fggeretary-business manager™ began to appear more often,

The secretary's duties had been limited; and now should he



LEGAL BASIS FOR CREATION AKD LAPANSION OF THE (FFICE 86

desire to assume the funetions of businesa manaper, he could
not remain a member of the board of education. ‘

Despite the fact that, in some of the cases cited,
the litigants do not include the clerk, the rulines laid
down affected his office in some weasure.

In view of the secretary's ability to serve in a
dual capacity, it became neceussary to illustrate his qualifi-
cations for the position under discussion by way of thosge
required for board membership.

Yith regard to tenure, Section 51, Chapter V, of
Title 18, Educstion, 1940, defines the conditions under which
the secretary may acquire tenure or Le dismissed. It would
appear that immediutely significant to any tenure litiration
is whether or not the incusmbent was devobing "full time" to
the "duties of his office". Further, any consideration of
removal "after three years (full time) service"”, could only
be accomplished by way of serving the clerk with a "sworn
complaint” and conducting a "hearing before the board”,

The present chapter differs conziderably {rom ite pre-
decessor, The first dealt with a historical treatment of the
clerk's office, whereas this im, and its successors will be
concerned with s lesal approach to the clerk snd hig duties,

This chapter investirated the lepal position of the office



LEGAL BASIS FOR CREATION AND BXPANGION OF THE OFFICE 87

of secretary, in its creation and expunsion, The next ares
to be considered will be that of the clerk's functions as

secretary to, and as legal agent of, the board of educntion,
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LBGals Beedl OF THA FUHCDIONS 48 HUCRRETARY
AND AD LEGAL AGENT OF THE BOARD

dtate school records are replste with constant come
plaints of poorly kept or nonexistent municipal school
records. Harcus D. Wells of Bethlehem, Hunterdon County,
reporting in 1855, stated:

Every district ought to have a clerk, whoge

duty it shazld be to keep & record of all that
transpires.

This quotation simply reflaects the sentiment of
clear-thinking friends of education of the day whe worked
and hoped for general improvement of existing conditions.

Town superintendents and school committees alike
enphasized the value of goed records. Viilliam Bryan, super-
intendent of willingboro, Burlington County, in 1857 wrote:

s « « for want of any reliable date from the

operations of my predecessor to zovern me, and the
neglect of the trustees und teachers to perfornm a
very important duty, the keeping of a proper raecord,
statistical and otherwise, I am uﬁdar the necesaity
of presenting a very lame report,.

It was the cormmon experionce of the successors to

school) offices to discover that few, if any, permanont
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inseriptions of school activities had been prepared or pro-

served,

State Superintendent C, M, Harrison, in his annual
report, saw {it to observe:

The {irst step, then, in remcdeling the school
system conglsts in providing an efficisnt govern-
ment for it; . . . wherseby the defects of schosl
managenent are reveasled; . . . to secure sral
supervision over locml officers whose duties en-
brace the disbursement of funds, the inspection of
schools . . + It must have its apents, each
charged with the execution of specific duties,
yet sach responsible te a central asuthority.

In) « . . good school povernment , . , (it
will be found that) . . . its officers are few,
and thelr duties, properly performed, securs
univoruity, efiiciency, and progress , , .

Mr. Harrison was conscious of the pressing need for
recrganization of publie education in the state as it then
existed,

Emphasizging the importance of the role of the sglerical
officer of the bhoard of educution, Jam Lockwood was candid
in

o » » telling (the district clerks) that their

office was of great importance, and would not be
unattended with considerable personal care, in
faet, toat in a great mesure, the prosperity of

the respective schools would depsnd much upmﬁ the
oversight and zeal of the respective clerks,

h j.lbL u‘.f_v', '.1‘ ” S ;"ﬂ
1 ppbion MWabil LG8 Koporlt of
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Superintendent Lockwood felt Lhat the work of this
officisl was so vital and time-consuming that its activities
should no longer be voluntary in nature., The clerk should
be expected to fulfill all the duties thereof, and be ade-
quately conpensated.

Burlington County Superintendent Ldgar HﬁaﬁldEﬁ@Pibed
a most disturbing condition prevailing in 1876:

A8 to the matter for the history of the schools,

it muat be understood that Lut little could be
gleaned from record, from the fsct that until a few
late years, little or none hag been kept of the
schools and their proceedinss., 4s a matter of
course, he had chiefly to consult, time and again,
the old people of the county. Aind . . . not com-
plete for want of_time and mearreness of exact
information , , .7

Despite the legal recognition given the clerk,; as
late &s the above mentioned date, scheool officials were en-
counsering difficulty in complling accurate educational
information,

During this sanme year of 1876 the county super-
intendent of Salem, William H, Resd, outlined what he felt
should zo to make up a good zecretary:

To fully discharge the duties of clerk, requires
not aimply the var% important jualification of an
interest in the school, but good judgpment, in a
businoss sense; with a clear understandiug of the

provisions gf the law relating to the duties of
the offica,
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Unfortunately, in too many instances, even these
simple qualificstions outlined were not observed., Lack of
requirements for appointment to this office have handicapped
mrogress of the schools in some meanure,

Superintendent Homer A, Wilcox of Passailc County
expressed his opinion of the school clerk:

While the chief executive officer in a board

of education is nominally the president, in point
of fact the district clerk holds that rank.?

Adding emphasis to the importance of the office of
board secretary and its related duties, Superintendent A, B,
Paland of Hewark schools in 1902 wrote:

Permanent officisl records, to be sure, are

not 8o necessary in case of continuous service of
superintending or supervising officers, but with
an ever—-changing board of school commissioners -
and with changing school offieials of all ranks,
records of service tlwmt are full, definite and
particular, are of inestimeble value to protect
aerit and competency {rom arbiﬁr&rg decisions

snd errors of judgment and action,

Having in mind much of the experience axpressed
above, the legislature saw it to give the secretary legal
stature in 1867, and upon recommendation periodically nodified

the functions of this oflicer,

898, supra, p. 180,

dueation and of the Jtate
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dny change tends to create resistance, 7The secre-
tary's office was no exception Lo this condition. As public
education became nore complex, so did the asctivities of the
clerk., At tines, it becsme necessary Lo refer school contro-
veraies to the state department of eduecation and to the
courts for sdjudication. More often than not, referonce was
made to the local school board ninutes in an attenpt to
gettle these disputes,

School problems are usually, or become, the concern
of the board, and it ia the clerk's responsibility to record
these difficulties und their solutions accurately when and
if they are placed before the board of education for consider-
ation. Vvhen these conflicts cannot be reselved locally, they
are forwarded to the state commissioner who invarliably calls
for the recorded minutes dealing with the problem [rom the
local level.

Various secrotarial obligations of the district clerk
will be investirated in the firet of the following sections,
The second half of the chapter will treat of the secretary's

legal activities concerned with the bourd,
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1. Functions as Secretary to the Board.

The secretarial functions of this district official
are "such duties us are usual to a Jecretary in recording

minutes of the board . . "7
A somewhat unusual point is discussed In Levine v.

Bayonne Board of Education et gg.lﬁ The appellant, lLevine,

had presented & series of petitiona before the board, of

which he was a member. The resolutions in nuestion lacked
sirnificance in that they vere not zeconded by any of the
geveral board members; consequently, the secretary made no
record of them.

subsequent to the reading of the minutes of the
previous session at the following meeting, Levine sugpested
that the secretary correct his records to include the un~
seconded resolutions. When the secretory refused to comply,
the appelluant proceeded to offer a motion to honor his re-

quest, but this failed passage since it lacked o second,

:,,;e
&3

9 sLralive Ureanization of dehoo stricts i

Hew Jursey, secretaries-bistrict Glerks' Dubie Heaponsl -
hilities, October, 19,9, Kew Jarsey Asaociation a% School
Busineas Officiala, p. 2, bypewritten copy.

ayonne, Hew Jersey
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Counsel for the bosrd cited the 3chool Laws of 192§

in its dafense motion:

The secretary shall record the progfedinga of
the board and of its committees, . . .

thereby legally defining what must be included in the records
of the local school board. And further:

Such board shall make, amend and repsal rules,

regulations and by-laws not inconsistent with this
act or with the rules and regulstions of the State
Board of Education, for its awg governnent for the
transaction of business . . .

This section of the law ocutlined the local board's
limits in its transaction of business. HNote should be taken
that the Legislature simply set the minimum, and in so doing
gave the local board of education considerabls latitude in
this area of control,

The rules of the Bayonne hoard provided that:

Ho motion schall be entertained unless seconded,

The name of a member making a wmotion shall be en-
tered in the minutes and every resolution or report

made shall be in writing except hylgcnaenn of two-
thirds of all the mombers present,

and, that:

411 nmeetings of the board shall be governed by
the usual parliamentarg law, « « « questions of
{4

arliamentary law not hereln provided fii’ Cushing's
ggggg; shall be the standard authority.

11 dehoold Lews of 1923, Sec. 72, p. 40.
12 M»ﬁ Jec, 63&”%‘, Pa 37.
13 The Manual of the Bayonne Bourd of eubion, 1924,

14 Ibdd.y para. 2.
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Further, Cushing's Manual offered the provision
that:

A motion muat he seconded, that is, approved

by « . . one mowmher, . . .; and 4f a motion be not
By e phonidins ofsioar 1, L1300 e taen of 18

In order for an action to become a procesding of the
board, as required by state statute snd local rule, it must
be acted upon., Following the Mapupl), the president is power-
less to observe a motion lacking a second,

It was the Commissioner's contention that the law
clearly stated that "the pecretary shall record the proceed-
ings of the board", However, actions of individusl membars
do not constitute thinges done by the board, and as such need
not be recordad by the secratary.

The Bayonne school board proceaded within its nuthor-
ity in refuszing to order the secretary to make note of the
patitioner's unseconded resolutions,

Auong the responsibilities of the district clerk is
vhe duty of certiiying by his siypnature that school remisters
are kept in accordance with the law., # v, Guttenb

Board of Eguaggigglé revealed that either by delerstion or
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arrogation, the appellant, Miller, a school principal, was
signing the clark's name to registers, contrary to the law,

There were numorous other impertant charges brought
against Miller, but of immediate concern to this study was
that of his assuming functions of the clerk. Teatimony
revenled that loeal custom had been established permitting
principals to certify repisters in the name of the cleriecal
officer, Other loose practices of the board were pointed out,

Boards of education may not give over duties belong-
ing wholly to them such as the attendance register obligation,
The appellant was discharged, not for signing the clerk's
name, but rather for endorging the name of a substitute
teacker to a money order made in her fevor. In this action
of dismissal, the Commissioner concurred,

The district clerk serves as secratsry to all neet-
ings of the board and all its "standing, special and sub~

committees”,
described efforts of a local board to rescind final actions
taken at one of its meetings. Harrds, the petitioner, was

& tenure teacher whose salary, smong others, for the follow-

ing school year had bean aet by the board during a series
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of meetings, The clerk had been authorized te send contracts
to teachers according to & list approved before the scheol
vear ended,

During the latter half of jurust the clerk notified
Harris that her salary, according to the Aurust board action,
would be sixtesn hundred dollars, two hundred dollars less
than thet originally set by board resolution.

In & hearing before the state commissionar, it was
determined that final sction had been taken in the matter
of salaries during Hay of the school yeer, and these minutes
and aetions of the board were resffirmed in June.

Hinutes taken by the secrstary in the controversy
under discussion were extremely important since the weipht
of evidence lay in the records. Parol testimony could neither
alter nor supplement these wminutes, as declared by the Court
of Errors and Appesls in Qggg@gggaxghﬁggggggggggs in a
similar situation,

The elerk's notes revenled that this Tinsl action in
the matter of salaries had been approved, Of significance
was the fact that like many others, this bosrd did not send

contracts to its tenure tecchers. This protected group, by

saclk, 115 Hew Jersey Law 209,
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1
reason of Public Laws of 1909 9, found contracts unnecevsary

to establish thelr rights to the salary designated by the
bourd. However, noun~tenure teachers acquired this protection
only afver a contract was drawngo.

Harris had not been officially notified by the clerk
of the May board salary action, HNe testimony indicated that
the petitioner was not present at either the Hay or June
salary meetings of the bonrd. Repgnrdless, since board minutes
are public records and are comparable to & publiec announcement
of the board's actionsz, it would not have been necesasry for
the petitioner to establish her attendance -t those meetings
¢oncerning salaries, *

Heconsideration of action taken, once spproved,
reviewed by the Supreme Court held, in part:

We have, then, . . . (& wotlion made), the vote

of acceptance by the board . . ., the adjournment
of the board without an attempt to further revise
their action, and the public announcement of their
proceedings, It seams . o o Lhat the matter then

was put beyond recslil or reach of the bgﬁrd, by
& recousideration of their aetion . + «*

20 F 1903, Chap. I, Sec. 106; Hevised

irk, 40 New Jersey Law 4063,
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The Court continued:

e » « and (it was thought that) when a vote
of confirnmation intended by them to be final,
has been tsken, and the raesult publicly pro-
c¢laimed, they have performed their last act of
1Y LommatecBat? T 20 22

’ .

A review of this interssting case reveals the import-
ance of the records of actions taken by the local bourd. The
necessity of accurate minutes tuken by the secretary is of
as much value to other litigants as it is to the Loard
itself.

An attempt was muade by & school board mumber to have
his board's organizational meeting and ite attendant acts
declared void, as desoribed in Stoothoff v, HBlood et al.>

Active and newly-elected members of the board in
question were duly notified coneerning a meeting for the
purpose of organigation, by the district clerk. At this
meeting, called to order by the ¢lerk, the oaths of the new
members were presented and, except for one, were unchallenped,
Iacussion concerning this member became sp heated that the
five neophyte members left the board room in a body, inviting

the secretary and any others in asgreement to accompany them.
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However, the group retiring to another srea, was not aug-
menbed by other meeting attendants,

The members remaining in the room proceeded to elect
officers consistent with methods associated with a meeting
galled for such purpose, In an adjoining room, the nuew
members also elected officers including a new district clerk,
maintaindng that the incumbent had refused to perform her
duties. At the splinter group's meeting, an approved notion
ordered the deposed clerk to turn over all school records to
her successor,

hcoording to state statute:

» « o Beetings , ., . of every bourd of edu-

cation in the State, shall Le p ugl&g and . . o

comiience not later than eight P.H.
As indicated by the public records and not denied by the res-
pondents, this lepal requirement was met. Also, required
caths of board members which "shall be filed with the dise
triot clerk of . , . (the) board"?5 were properly cared for.
The new members complied with the law in that their attest-
ationg were filed, even though with an acting c¢lerk, thereby

qualifying them as de facto or de jure wmembers,
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"o board committee should meet without first having
& written notice sent to all ite mﬁmbars"zé. The majority
group of the board had left the neeting room without an-
nounging plans for any actionsg other than organisation,

Had all members met in one place, lack of & formal notice
would have been unnecesgary., Nesd of complete assembly of
wecbership limited proesedings to organizationy the slection
of one of its mombers as president und another as vice preai-
dent was completely within the province of the majority
group meating,?’

Because the purpose of the special meeting was for
board organization, election of a distriet clerk, which is
not fixed by time or statute, was not legally before the
board. Absence of an appropriate notice to all concerned,
and the necessity of & full attendance of members obliged the
Commissioner to rule the election of the new elerk null and
void., However, the action of organisation by the majorisy
group of the board was sustained,

Again the importance of the district clerk appesred

in the controversy of HeCain et ¢




SECRETARY AND LEGAL AGENT OF THH BOARD 102

Eguggﬁigngs. The petitioners, whose tenure protection wag
involved, put their problem before the Conmissioner for
adjudication,.

The HcCain sisters, petitioners, had offered their
resignations to the local board, but were informed by the
district clerk that this proposal wns declined by the hoard.
Later, the petitioners were advised by the clerk that they
were to appear before the board to defend themsslves apainst
dismissal proceedings,

On the advice of counsel, the teachers did not meet
with the board as directsd, The result of this absence was
the introduction of a resolution prepared and passed by the
board which summarily dismissed the appellants for insub-
ordination and unprofessional conduet. Notice of thiez action
was subsequently given to the Melains by the district clerk,

Apparently the board had isnored one of the funetions
of its secretary., "All official corresspondence of the board
should be conducted throusgh this office and sipgned by sither

the president, secretary or both officers, as the need nay
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According to the Tenurs hAgh:
No . « . teacher shall be dismissed , . . and
after written charges of the cause . . . (have) -
been preferred againat him . . « , signed by the
person . . . making the same and filed with the
secratary or distirict c¢lerk of the Board of Edu-
gation . . + 5 and after the charge shall have
been examined into and found true ., . . by said
Board of Education upon reasonable notice Lo the
person charged, who may be repressnted by counsel.
Charges may be Uiled by any person . . .
Other than notice of the board meeting, no terns of the
statute had been met by the school cormittee,
written charges had not been iled with the sacretary,
and the board completely neglected to examine the alleged
charges. HNo evidence was produced Lo prove the petitioners
insubordinate or unprofessional; therefore the Commissioner
ruled the board's action concerning the teachers' dismisaal
null and void.

Review of the case of Wllliamsc

revealed rather interesting facts concerning the influence
of the district clerk., The appellant, Williamson, had baen
voted out by his fellow board members as president for
allegedly failing to perform his dutiea of office.

At the hearing it was brought out that Willliamson did

not approve of the finencial actions recommended by the board,

30 EQQ;&Q I@W& f%ﬁ ;@*2, ﬂh&ipo 3’03! Jec, 1'9 P 393.
Lamson Indon nshipy Hew Jersey Sehool

Aadbadeibial Yoa M plon 1o VaTiad
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The stand taken by the appellant was clearly in line with
the legal requirements cencerning such matters,

Of importance to this study was the nution of the
secratary who gave oral notice of the meeting at uhich time
the president was renoved., Significant testimony diamlawa@
that the president was sbsent from the nmeeting in question,
and that he was neither informed of the action being con-
sidered against him, nor allowed to present a defence. The
verbal notice issued by the clerk did not state the purpose
of the meeting which had been called by the president in
grder to determine how much money the board of education had
oen hand.

For reason of the defective notice given by the dis-
trict clerk, together with the manner in which the charges
againzst ¥Willlamson were handled, the Commismsioner ordaered
the immediate reinstatement of the appellant as president.

eomplete misinterpretation of the secrctary's function in

relation to teachers.
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According to the [uties and Responnibilities of the
clerk, it is held that:

» « o« this officer (the secretary) takes the
Faten Lt o e i 1 et
» .t .

Aeschbach, the appesllant, had been informed that her
teaching poaition was abolished by the board of education
for reasons of economy. The appsllant was one of three
tenura teachers so advised by the board secretary.

A series of discussions in person and via teleplione
ensued between Aeschbach and the secratary of the board.

It was testified to and not refuted that the appellant had
on several occasiona also discussed her status with the
president of the board.

Ag a result of counsel offered her by the secretary
to the effect that she was not likely to be reinstated,
Aeschbach submitted a Teachers' Fension Fund withdrawal certi-
ficate to the glerk with the understanding that it was not
to be construed ss a resignation from her teaching position.

Conferences were held with the president of the
board who told the appellant thut she would be reinstuted
should her fellow teachers be, who were actively contesting
their dismissal, Yhe was advised by the clerk not to present

an appeal before the board, but later the respondent contended

33 Segretaries-District Clerks' Dutias, supras pe Lo
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that the appellant was guilty of laches for not taking the
appeal action that had been discouraged by the secretary.
Also, it was held that the board could not be bound by
the unauthorized statements of its officers,

In the Commissionerts judgment, the statements and
acts so deseribed did not bind the board since those dealing
with public officiale are presumed to know the limita of
their suthority. Yet, these sume school officials had a
responsibility to the organimation which they served., Both
the president and secretary were bound to report to¢ the hoard
the substance of their consultations with Aeschbach, whi&h;
it developed, they had done, according to the president’s
testimony.

Evidence verified that the appellant had discussed
har status on various occasiong with the secretary and the
president, Aeschbach's dismissal was ruled not Justified,

The hearing before the Utate Board emphasized that
the appellant had been poorly advised by the scheol offivers
previously mentioned. These officials had inadvertently bound
the board, in the opinion of the Uommisaioner.

The State Board found no evidence in the local board's
minutes to indicate the board's knowledge and approval of the

sacretary and prssident's actions., According to the findings
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of §ggz,z,_§§g§g}“ nt puge 399, these officials could not
obligate the board. It was further held that the petitioner
gould not rely upon conversations with the secretary or pre=-
sident to protect her interests,

Weighing all the evidence, the Board finally con-
cluded that the petitioner was not "estopped by laches" and
concurred with the Commissioner in that she should be rein-
stated,

In the case under discussion it would be difficult
to determine who was more at fault, the secretsry or the
teacher, Clearly, it fell to the teucher to {ile an appeal
whan she felt her pesition was in jeopardy. The clerk was
quite obviously acting outside his sphere of authority in
counseling the appellant in the manner deseribed,

ddditionel ewphasis of the importance of proper minutes
is cited in MK WY . , fownghi ard of B
ggg;gg}5. A disgruntled board monber, Handeville, objected

Gidoss & 10

to alleged malpractices of hisz board., ¥While attending one
of the meetings, he threatened to resign unless conditions
weras corrected., The appellant left the board session early,

and consequently missed some of ite luter activities, Before

3 dgoy ¥. dtate, L1 New Jersey law 39L.

35 Handeville Middlaet n Township Board of Bduecation,

dehool Law Dec is!ﬁﬂ&‘ﬁﬁiﬁg pﬁ'*
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the close of the mesting discussion was held concerning
plans for a special bLusiness meeting, but no date was set,

The clerk's minutes concerning the following meeting
read that it was an adjourned meeting, sand that the appellant
wa@ absent. Hegular business of the evening was dispensed
with and action was taken on Mandeville's alleged resig-
nation., He was replaced by the election of one, Laach, to
his office,

Following instructions, the secretary later advised
the appellant of the nction taken by the board at the meeting
held in June during hig absence. Mandeville responded in
August and again in Jepterber to the effect that he had no
intention of resigning, and demanded minutes and notices of
all meetings, His presence uns not officially acknowledped
nor was he pernitted to participate in the Novenber meeting
which he attended witliout having received a notice from the
district clerk,

Pointing to his esrly departure from the neeting on
the night plans for the special session were discussed,
Mandeville stated that his first knowledge of the nmeeting
he failed to attend was by way of a notice which arrived for
him one houwr before convening time of the board session,

In & hearing before the Commissioner, offorts were

made to determine whether Mandeville's threat constituted a
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resignation., VWitnesses for both sides testified, for the
board minutes did not indicate the appellant's exact words,

A stenographic record of the meeting in quertion
was produced but its punctuation was challenged, for vari-
ations changed the meaning of statements made by Mundeville,
Board minutes did not support the contention that he had
intended to resign.

It was revealed through the minutes of the board that
the June meeting missed by the appellant was not an adjourned
one as so recorded by the secretary, but rather & special
session as interpreted by the Supreme Court cited in Stileg
z;_ngQgg&zé&Lg?é. Also, the official board records did not
indicate that s special nmesting date had been agreed upon,

The secretary's meeting notice neglected to include
that action was ;lanned concerning the resignation under
discussion et the special session therefore the resigpnation
could be accepted only at a regular meeting,

In view of the eonfused conditions surrounding the
appellant's alleped action, the Cormissioner declared Mande-
villet's position as not being vacant,

As the secretarial offlicor of the board of educstinn

the district clerk must be conversant with school stuatutes

govering thls phase of his responsibility.

1lle, 73 Hew Jersey law 90,
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Illustrations were provided describing the import-
ance of accuracy in recording board actions, together with
emphasizing the limits of the secretary’s authority in
dealing with educational perdsonnel.

2. Responsibility as Board's Legal Representative.

"+ « « The Becvetary or District Clerk nmust gign all
orders, contracts, bills, . . ."37 Absence of a proper sig-

nature colored the decision rendered in the controversy of

According to unrefuted teatimony, the appellant,
Appleran, had besn offered n teaching contract signed by
both the board president and secretary. The appellant com-
menced her work with the district at the beginning of the
school year, but neglected to sign the contract of employment
presented to her,

Addftional evidence revealed that the petitioner had
withheld her signature from the contract for the reason that
no decigion had been reached concerning inclusion of a
clause providing for her transportation to school by the
board, which accommodation it had agreed to supply. After
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some three wecks of school service, Appleman was released
from her position by the board.
According to the fchool law!

No contract between a board of education whigh

nas not mnde rules and regulations . ., ., sand &

teacher shall be valid unless the same be in

writing, in triplicate, signed by the presid gﬁ

and district clerk . . . and by the teacher.
It must be executed in tripliecate by all three parties con-
cerned, and "filed with the beoard . . .:; the teacher, and
« » « With the city or county superintendent”,

Since the torms of the statute were not observed by
the appellant, she was unable to appeal on the grounds of
being illegally discharged. Luack of the secretary's aig-
nature from the contraet, as noted in the law, would also
have invalidated the agreement, Citation of the case was
desirable for that reason.

Failure to file a sworn eomplaint with the secretary

made the action of the board null and vold in the contro-

versy of (Goorley
spacial meeting of the HBradley board of education had been
called by the president for the purpose of settling “the

question of janitors and the election of District Clerk",

rOPIDE L 8

¥ '] p,
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The loecal bonrd consisted of nine members, with
the law requiring simply the "majority of a guorum" in
order to elect janlitors for employment, Four nembers of
five present voted to hire the appellant, (Ooorley, for the
following school year,

At the next regular meeting of the board a notice
was prepared in the name of five of the members and served
on the appellant., This notice stated that Goorley's services
were no longer required.

The law, in the Commlssioner's opinion, recognized
the presence of a quorum at the slection of Goorley during
the special meeting, therefore he could not be

» o « discharged, dismissed, or suspended, nor
shall his pay or compensation be decreased,
except upon sworn complaint for 2iuaa, and upom
a hearing had before such bYoard.

No charges had been filed with the clerk against the
appellant according to the board's minutes, and he had been

legally elected to the position,

sented a rather unusual situation. Lack of proper certifi-

cation offered the local board of education the opportunity
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to discharge the pesvitioner, Mciuley. The detalls of the
case were not of sufficient importance to be described
completely. It is sufficient to cover the mecretary's con-
nection with it,

In order for the appellant's teaching certificate to
he renewed, she required a testimonial of her success in the
profession, The respendents desclined to recommend Meiuley,
and thereupon procseded Lo disniss her,

At the board meeting following the one at which
time dismisaal asction was taken, the distriet clerk wes
ordered to write & recomusndation for the discharged teacher,
The clerk, who was not a member of the board and was absent
from the mesting, later declined to write a testimonial,

To begin with, the secretary c¢laimed he did not know
how te go about writing sueh & recommendation. Of importance
te this study is that action of this nature was c¢learly be-
yond the scope of this officer's responsibility. & recom-
mendation for the teacher over his signature was not whab
the appellant sought, nor what the secretary felt he should
prepare, As clerical officer, he was legally bound to
reproduce any statement the beard saw fit to dictate, but

he was not obliped to create & testimonial of his own

opinion.
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Shortly thereafter, perhaps recornizing its error,
the board rescinded the rasclution which ordered the clerk
to compose the suggested recommendation,

Loeal board rules obviously in contravention of state
statutas™d served to diamiss a tenure teacher in Hommensen v.
Hoboken Board of §ggc§tign““. Kommensen, the appellant, was
married near the close of the achool year., During the sumuer
which followed, her mother with whom she was visiting in
Germany, became sgeriously ill. Forced to remain abroad, the
appellant petitioned her board of education through the pre-
sident for a leave of absence,

The secretary of the board, in line with his legal
responsibility, officially informed the petitioner that a
leave had been granted to her by action of the bosrd of edu-
cation, Upon return to the school district about one month
prior Lo expirztion of her leave, Homsensen reported to the
preaident that she was ready to return to work. The president
proceeded to inform her that she had broken tenure through
narringe, and that she wes no longer an cnployvee of the board.

Of significance to the Cormissioner in rendering an

opinion was the favorable response from the bosrd secretary
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of Nommensen's request for & leave of absence, Since this
district officer tranumits the beard's officiacl actm, it
wag quite reesonable for the appellant to assume that her
sbsence was permissible, The Commissioner ordered that the
teachar be reinstated immediately,

In its deliberation, the State Board of Lducation
considered the secretsry's sction of response as official
approval of the beard. Investiration revealed that several
of this local board's by-laws conflicted with the Tepure Act.
Also, apparently no charges were {iled with the zecretary
against the appellant, nor had a hearing been provided for
her in the matter®>, Mo choice was available to the Board
but to concur with the Commissionert's decision,

Hecognition of a legal respongibility of the district
e¢lerk is briefly describved in Hampton

gation v, Melick, ﬁggﬁa@;ggaﬁ The local board insisted

that orders "legally issued snd signed” by the president and

secretary of the board of sducation must be recopgnized and
funds issued for by the respondent, Meliek, In his capacity
as custodian of schosl funds, he was not vested with powers
of an auditor and therefora could not challenge board axpen-

ditures,
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In his decision the Commimsioner maintained that
the respondent, as the board's custoedian, was olmply to
control the safekeeping of school funds and to release
amounts whan authorized by the board president and clerk of
the board of education7,

Another attempt by a aschool custodian to go beyond

his legal authority was cited in Aglantic City Board of

The board of education had

found that a surplus existed following the use of funds ob-
tained from the sale of bomds, and directed the custodian to
transfer this balance to an sgcount in need of funds. The
cugtodien refused to comply with the directive,

Chapter 285 of the Publie Lsws of 1912 defined the
custodian's responsibilities in relation to orders {rom the
president and peeretary conceraing dispesition of aschool
funds, but thig officer zaw fit Lo act otherwise,

Section seventy-six of the Sghool Law provided that
ag gsoon &8 school bonds were sold, the sntire proceeds be-
lonzed to the board of education., As auch the money could
only be expended on orders sisned by the president and secre-

tary ef the board of education,
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Citing Zimmurman v. Mathe#?, the Comiisslonor wiose
decision was latver affirmed by the Htate Hoard, declarad
that it was not the custodlan's responsibility to control
the application of schenl funds. Ag school custodian, he
was bound Lo honor warrants signed by the beard of educution
through the officers previously mentioned,

An additional example of efforts by local povernment
to control school board activities can be found in Bayonne

In creating an apjropriation for a school building
progran, the board of school estimate did not provide for
the architect's fees, The board of education saw fit to
include this expense in ita warrants for paymont by the
school custodian of moneys. Approved for payment by the
board at a regular meeting, and sirned by the president and
secretary as provided for by statute, the order fur payment
was delivered to the auditor whose renponsibility it was to
examine and countersign it. This official refused to

approve the architect's LAl for services renderad.

50 Bavoune Buard of Edu
y Behenl Hevort, 192k
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Townsend v. State Board of Educationdl was referred
to a5 evidence to justify payment of the architect even
though the board of school estimate had scen it not to
include the amount in its appropriation. The case cited
above in a similar situation held thot unless the total
amount must specifically not be used for the payment of the
item in question, there was nothing to prevent expenditure
of some of the funds to cover this oblization.

The School lLew of 12;;52 mode it mandatory thaet the
auditor approve billis for puyment once they have been re-
viewed and passed upon a second time by the local board and
returned to him for countersignature,

It is moat essentlal thatl the secretary, in his role
as legal agent, be constantly preporsd to safeapuard the
privilepges and responsibilities of the school board from
encroachment by other agencies, Hxamples of this potential
danger were reviewed in some detail throughout the action

immediately above.

Bducation, 88 Hew Jersey

5
law 97.

52 The dchool Jaw of 1911, Art. VI, Sec, 68 (62),
p. 30,
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S\mury.

Successful school nanagement by a board of education
is largely the result of the efficiency of its chief cleri-
cal officer, whose duties are multitudinous,

The importance of the office of secretary or district
clerk of the local board of education wis early recomnized
by the Leglslature in the creation of an appropriste statute
which made the position m&ndatory53 for all scheool districts
in the state.

Considerable evidence is available to certify to the
need for this essential service. Juotations from early
educators! reports reflected consciousness of the lack of
provision for this necessary functionary.

Hany of the townships In the state failed to make
reports to the Trustees of the school fund, who were obliged
to report to the Legislature on the progress of the public
schools, Thne true condition of the state educational system
could not be accurately debtermined from such partial or im-
perfect records being raeceived by state officials.

Recording of minutes is an extremely important task,
and should be dealt with as intellipgently as possible, Great
injustice is done to the board and itn membership should the

53 l % A LEH HRC,
50, p. 4741
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minutes not reflect accurately and completely all of the
transactions of this school cownittes,

In view of the fact that any responsible corporate
agency speaks through its records, it becomes imperastive
that its records be accurate, lepgally acceptable, and as
comprehensive as is possible., Thuu, the keeping of & correct
record of all proceedings of the board of education is the
primary function of this position,

Board of education reorganise annuallyﬁh; therefore
the secretary is (usually) the only continuing official of
the board, Continuity of board action rests largely with
this officer, for between neetings he represents the school
board in carrylng out its mandatee and rules and resulations.

While the preceding chepter directed its attention to
the legal inception and eveolution of thu district clerkls
office, this third division har riven stress to the secre-
tary's functions as board scribe and officlal representative
of the school board,.

Having examined various secretarial and legal areas of
concern to the clerk of the board, the writer will explore in
the following chapter this officer's responsibilities as

clerical ageut of the board of school estimate, his dutles

5l Laws of 1907, Becond Special Sesuslon, Chap. I,
P» 5
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related to properly acknowledging bLourd sctivities, and
his authority concerned with calling wmeetings of the bhoard
of education and its coumittees, and of the board of aschool

estimate,



CHAPTER IV

LEGAL BASIS FOR Rﬂu§ﬂi‘lBILITIE RELATIVE TO PREPARATION
AND PRESENTATION OF REQUIRED REPORTS AND KOTICES

Early leaders of the publie education movement were
keenly aware of the need for s financially sound school
system, In light of tnis trend, lesislators prepared a
bill to appropriate z sum of money from the annual income of
the 3tate School Fund "to be apportioned among the several
townships in the 3tate?, Included was the recommendation
that:

« « made it obligatory upon the inhabitants
of each tswnship to raise by taxation an amount
iﬁelggzzaaqufl go that which they receive(d) from

v o e

Unfortunately, an amendment was sppended to the proe
posed bill which made it discretionary with the communities
as to the amount to be raised locally,

Friends of education felt that a very high value was
not likely to be placed upon education that cost the recipi-
ent nothing, Bducational opportunities, 1t was held, should
be made asvailable to all, bubt not without some &ffort being

expended by the citiszenry enjoving the privilege.

Adjourned
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Interest in providing for the future finuncilal sta-
bility of public education, together with employing methods
whereby the general public would participate in the expense
of maintaining educational facilities resulted in the cre-
ation of a fiscally sound structure for the schools.

Functions of the secretary in relation to his duties
concerned with necessary obligations to the board of estimate,
and nis responsibilivies regarding certification of the board
of education's activitieas and in the issuance of notices

will be the substance of the present chapter,
1. Service as 3ecretary to Board of School Estimate.

The conatitutionality of the act which recognizsed the

2

existence of the board of estimate”™ was tested:

» » « because it create{d) a local appointive

board of estimate, with p?wur to fix the amount
to be raised by taxation,

Hewark School Board, ﬂgp.# established the validity
of the act which created the estimate board. Ubjection
ragised held the school law was unconstitutional in that it

ereated an appointive estimate ;roup whose responsibility

203, Jecond Spacial Jession, Chap. I,

AAJ 9 ﬁrﬁm W,
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included establishment of the sum <f monsy necesgsary for
school purposes., As in the case of Bernurds Township v.
é;;gg?, the important issue was not whether the loeal board
was Lo ba appointive or elective, but rather that municipal
control of taxing authority be maintained logally.

The board of school estimmte, commonly found in the
Article VI district, is composed of two board of education
members, two nunicipal councilmen, and the chief executive
officer of the local government. The school estimate group
represents the community as a whole in approving and appropri-
ating funds for the board of e¢ducatien. It is served by:

The Secretary of the board of education (who)

shall be the secretary of the board of school
:ﬁZ%mgte, but shall receive no compensation as

This secretarial cfficer records the minutes of the
estimate board, and prepares iis resolutions and certifi-
cations., As secretary, he is the only permanent nember of
the board,

The decision arrived at in Zgzg;g_gﬁwglggggg?, while
net of direct application to the secretary of the board of

education, was a matter of concern to this office,

Parerds v, O'Esefs, ﬁ? New Jersey Law 341,
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At its organisational mseting, the board of come
miasioners of Jersey City, consisting of five officiala,
chose one, Fagan, to serve as the mayor of the city, OShortly
thereafter, a vacancy occurred in the board of education
menbership to which the mayor appointed the defendant, O'Keefe,

Protesting this action, the mayor's colleaques met
and by a majority vote appointed tha relator, Ferris, Lo the
board post.

Section thirty-eight of the Jghool law of 1903 pro-
vided for such appointive powers, designating the mayor as
responsible for this function. In Section seventy-three of
this same law compilation, it is ralated that the board of
education's responsibility is to appolint two of its members
to the estimate board, the town goveranment to select twe of
its commissioners to this body, and the £ifth and presiding
mamber of the group is to be the mayor,

Giting provisions [rom the Walsh act, the relator
interpreted this act to mean that the entire commission group
had the powasr of appointment to the estlmate board. This
incorrect interpretation of the statute could have resulted
in a nine member board of estimate -- two board of education
representatives, two members selected by the town commimsion,

and the five elected officlals of the commission group itself,
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The Supreme Court held that the mayor had exclusive
power of school board appointments and was to be the pre-
siding nmenber of the board of school sstimate., It was de-
clared that the mayor's appointment of ('Keefe was com-
pletely valid,

Misinterpretation of this important legislation
could have crested a most unwieldy school estimate bhody for
the clerk to serve as sescretary, thereby increasing his diffi-
culties multifold,

gggimgggs a challenge was presented to the local board of
education, and the reasponsibilities of the secretary who
served both groups were directly irnored,

An attempt was made by the town officials who were
members of the aschool estimate board to chonge the amount of
an appropristion previcusly approved by that body as a whole,
The three town representatives, although lacking suthority
for sueh action, c¢alled a meeting of the dboard of estimate
and proceeded to reduce the amount of money approved for
appropyriation.

Reither the board of education nor the secretary had
initiated any action in the direction of holding s meeting
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of the estimate group. A request for a meeting to act on
appropriations originated by the board of sducation through
the secretary is the only legal way in which the board of
school egtimate can maecg.

It was alleged by the town rpovernment representation
on the school estimate body that the board of education had
not given a true picture of its financial condition at the
time the appropriation was being considered. The respondent
proceeded to point out that:

e » « The Secretary of the Board of Education

is also the Secretary of the Board of School Huti-
mate., As Jecretary of the Board of Bducation he
is its general accountant, snd has charge of the
bookas and financial papers of the Board. Any
information as to the finances of the Bourd of 10
Education could have been furniched by him . .

Items to be included in the"statsment of the amount
necessary” furnished by the secretary of the board of edu-
cation to the members of the board of school estimate are
elearly defined by atatumall; Any balances held by the board
of education need not appear in the statemont supplied.

Once the amount of the appropriation has bean "fixed
and determined™, the gecretary delivers the certificate of

the amount to the governing body of the municipality where
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"upon receipt of such notice"t? it is obliged to appropriate
the certified amount. In this matter being heard before him,
the Commissioner ordered that the city council appropriate
the amount ¥fixed and determined".

The desirability of the secretary of the board zlso
serving the board of school estimste is {llustrated by the

In the citaticn referred to, the custodian of school funds
refused te transfer funds between accounts as directed,

A resolution approving the motion was adopted by

the local board of eduecation and reccerded by the secretary,

An order authorising this action was executed by the president
and the secretary who sant & copy of the resolution together
with the appropriate warrant to the custodian.

Offered in support of his protest, the respondent,

Zyan, quoted & rule of the Stats BHoard of Education:

The distriet and dtate sppropriation are not
subject to transfer from one aceount Lo anpthar by
resolution of the board of education, A transfer
of any part of the district appropriastion can be
made on g by resolution of the Hovard of Estimate in
Article VI districts and by vote at a regular oy
special district meetlng in Article VII districts.

Subdivisions of an 'aceauiﬁ' or 'item' may bhe
tranaferred by the board,
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In rebuttal, it was pointed out by the appellant that
in the gggggluggg_gg“;gg§?5 the custodian s required to pay
out achool moneys on duly executed warrants. The responsi-
bility for sny illegal expenditure of money rests with the
board of education salone.

it was beld by the appellant that!

Of all school funds, except the proceeds of a
bond issue, the Custodisn of Jcheool Moneys L8 . . ,
merely & custodian in the most literal sense of
the term and must pay out the achool moneys haeld
in trust by him by order of the board of education
and on duly executed warrants without any exercise
of discretion whatever on his part, and the reaponsi-
bility is on the beoard of esducution alone for angs
illegal expenditure of school moneys made by it.

The controversy involved funds, the sowrce of which
wae not & bond issue; therefore the Commicsioner ruled the
transfer entirely legal.

It was the Commissioner's opinion that the tranasfer
of funds did not require the board of estimate's approval.
By statute, the board of education through its secretary was
obliged to prepare and submit to the several members of the
gstimate body a report of the financial needs of the achool

district for the next fiscal year, In turn, the board of
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ectimate was required to "fix and dstermine” the amount of

money to be appropriated.

Referonce was nade to the deeislon arrived at in

oller where it was held thats

The language used clearly shows that it was
the intent of the Legislature that the annual
appropriation should be in bulk and not a pepa-
rate appropriation for esach purpose specified in
the itemized statement received from tha board
of education., Had it been the intent of the
Legislature that the appropriation should be
ltemized, the appropriate lansusge would have
been "to fix and determine the seversl amounts
needed for thi gseveral purposes specified in the
certificate” 17

Reasoning of the Supremeé Court paralleled that of
Commissioner and State Board of Education.

The certificate (of the Board of 3chool Lati-
mate) is not part of the return, and we are there-
fore not informed whether it simply called for a
lump sum or specified the items, but under Jectinn
75 a certificate of a lump sum is plainly suffi-
cient for all that the board of estismte has to
deternine is Ythe awount of money to be appro~
pristed for the public schools in such district
for the ensulng school year'., . . In our view,
it becsme the duty of the bhoard of estimate to
s « » determine the total amount . . , for the
schools. 1t could reuch this result by striking
out items or reducing them, but the result bhecame
a total and . . . such total as modified by county
appropriation that the board of estimate is to
iert‘ and the city council provide in the tax

8VY e

130
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Interpretation of the quotations offered mbove leads
to the conclusion that the board of estimate was bound to
make a bulk appropriation to the board of education, Any
attempt to centrol the disposition of the amount so granted
would have been clearly illegeal.

Rules of the 3State Board of Hdueation expanding
local school boards of estimate's powers beyond their atatu~
tory limits are in conflict with the Sghool law. The State
Board shall have power to "prescribe and enforce rules and
regulations nsecessary Lo carry inte effect the school laws
of this state%, Therefore, thoe 192} rule of the board,
previocusly quoted, was zn "ineffective enlargement of its
own power",

It is stated by meany important authorities such as
pi1lont? that any rule or by-law of a publie board or body
“"which is in conflict with the organic law of the State, or
antagonistic to the general law, or inconsistent with the
powers conferred upon the board adopting it is invalid¥,

The custodlian was obliged to make the requested transfers

by order of the Commisasioner.

ations, Boston, Little, Brown, 1800, Vol. I, Cliop. XIl,

51}, Pa 3%
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Considerable detall was developed in the case
reviewed above, for the board segraetary by virtue of his
dual responsibility sat with both groups in their doliber-
ations. No one could have better served the interests of
the school district in the controversy described than the
officer presently under study,

Historically, it has besn the function of the mu-
nicipal governing council to provide funds for the operation
and maintenance of local schools., Responsibility for ex-
pending this money and the munugement of the laocal achool
system rests with the distriet board of education,

The constitutionality of the Sghpol lLaw providing
for a board of school estimate was thoroughly debated in
the courts, but was not found Lo be obnoxious to any consbi=-
tutionel provision., The clerk's duties related to the

estimate body have become progressively more imporiant.
2. Certification of Board's 0fficial Transactlons.

It would seenm from & review of the records that the

gacratary had been rathor dereliet in hlg duty in the case




PREPARATION AND PRESENTATION OF REPCRTS AND NOTICES 133

A certificate prepared Ly the secretary under the
direction of the board of education had bheen submitted to
the board of estimate requesting a luup sun of money for
¥the construction of a new school and furnishing the sane
and for repairs to existing scheol buildings®, Following
its approval of the board of cducation requeat, the board
of estimete "fixed and determined” the sum of money necessgary
in the same amount to the common council of the city of
Lambertville,

Doubt as to whother s certain member of the school
estimate group had been properly notified by the secretary
of the meeting at which the board of estimate had passed on
the resoclutien in question was raised. Attendance of the
member at this meeting dispelled any thought of protest
glong that line, Other contentions clted were not pertinent
to this study.

In his decision, the Commissioner ordered ths city
to place the sum "fixed and determined” to be nacessary by
the board of estimate at the disposal of the board of edu-
cation.

The ruling was appealed to the State Board of Education
vhe concurred with the Compissioner's thinking. The eontro-
versial resolution was conditioned upon purchase of a par-

ticular site, and the board of school estinate had detarnined
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that the rejquested amount was sufficlent to affect the pur-
chase and for the other purposes expressed in the resolution
under discussion,

Although the Commissioner's opinion was affirmed by
the State Board and also the Supraene ﬁourtgl. the issue was
reopened before the Court on arrwrzg.

Incompstency of the secretary appeared at this final
hearing. It was definitely established that the certificate
issued by the board of education to the board of estimate
was defective in that the amount neceasary {or repairs was
not separately stated, Appearing as a single item, the
total appropriation could legally have been used for repairs,
Consequently, the judgment previously held was rmvmrawd,

In order to avoid possible future complications, the
secretary mirht better have properly notified sll members
of the board of school estimate, de jure or de facto, of any
meetings planned by the estinate body. Familiarity with
Sections seventy-four, seventy-filve, and seventy-six of the
dc¢hool law would have aided the osecrstary in his preparation
of the certificate that was presented to the board of estimate

which later proved te be defective,

22 Ibid., 87 Hew Jersey Law 196,
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"All processes of law are sorved on this officer for
the board of education“23. Bxpenses incurred by the board
in defending itself are certified to by the secroetary as
one of his responsibilitiez, Me v. Foterson Boar
Edgggtiogg“ tested the ripht of & board of education to
employ its own counsel for defense in litigation.

Paterson Board of BEducation had passed a resolution
to engane special counsel for repressentation in certain
matters; he was to appear before state school officiasls and
to act as counsel and attorney in any legal action the board
becane a party to.

It was maintained that the board of educstion was a
department of the city ~overmment and not a separste munici-
pal corporation, Offered as evidence was Hoxsey v. Faterﬂ&ngﬁo
However, the contention was discounted fort

Bach townshlp, city, incorporated towm e
borough shall be & separate school district,

and

& board of education i§7a ¢ity school diastrict
shall be a body corporate.

27 Ibid., Sec., 43, pe 20,
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A local board of education is a corporate untity sepurate
and distinct from the corporation comprising the city.

Further, provided in 1903 school act is the state-
ment that:

3uch boards shall, in an 8by thelr corporate
name, sue and be sued, . . .

It was clearly the intent of the lerislature that city school
districts be separate and distinet corporate entities,

ind, finally, the statutes declared in relation to
Article VII schicol districts that authorization was granted
to employ esunselzg. It could net be successfully arpgued
that the lack of special authority to Article VI districts
in this gection of the act indicated that the legislature
intended to deny this right to these boarde. FPrivilege to
sue and liability of suit imply the right to secure counsel

for such action,

s in reference
to a controversy invelving two clalmants to the office of
district clerk, reviewed the custodian's reluctance to sipgn
warrants presented by the secretary. The school custodian

attempted to recover costs and counsel fees in connection

28 Ihid., Sec, h7spe 20,

29 Behool Act of 1903, supra, dec. Jbyp, 36,
n, 10 New Jeraey
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with his resistance of the boord of education denend for
paynent of warrants signed by the new clerk,

The plaintiff, Brady, had been sent a copy of the
board resolution containing the appointment of Bradford as
district clerk to replace one, Coughlin, the incumbent. Sub-
gequent. to receipt of notice of the board action, Brady was
informed by Coughlin to recognize only himself ss the secre-
tary of the board of education,

Despite the ruling of Article eighteen of the Bghool
Law, which provides that the custodian shall pay out school
mongys on warrants signed by the president and district
clerk, Brady saw fit to refuse to countersign PBradford's
Warrants,

Offered os evidence by the defendants wes the ruling
of the Court in the case of Zimserman v, Mathe, in which the
languagze used was a8 follows:

¥ith the expenditure of moneys for school

purposes and the application to the purpose for
which they were rgiaed, the tax ceollector has no
official concern,

Application of school board funds is not the concern
of the custodian. Orders coming to him drawn as the law

prescribes places the responsibility for the disposition of

the funds solely upon the board of education.

a2, 49 Hew Jorsey Law 45.
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Since Brady's duty as custodian was simply minis-
terial in nature, he had no authority to determine vhether
Coughlin had legally been removed from office. In the syes
of the public, either claimant had de facto status.

Exercice of a power by a de facto official that ‘
serves the best interests of the publie, general rule holds,
is considered legal and binding. Under the conditions »ubt-
lined, the plaintiff was not entitled to recover his expenses,

Had the custodion's action been sustained, the power
of certification exerc¢ised by the secretary would have been
seriously limited.

Another matter of certification by the secretary of
the board of educationt's oflicial transactions brought to
publie attenticn the failure to complete a contract within
the specified time, which was responsible for the case of
Shaner v, Miliville Board of Eguggg;gg32 wherein the civy
eouncil attempted to interfere,

The board of education had let n contract for con-
struction of a school building containing a penalty clause,
Although the structwre was not completed within the time
allowed, the board saw {1t not to exercise the peanalty privi-
lege, The city of Millville pressed for specific performence

of the contract,

3-2 2 RN X """{_,; S Vs
Jerzey Miscellanesous O
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Appropriate sections of the Jghigol law were clted,
especinlly Section ninety-Lour:

4 board of education may, in its corporate

gapacity, sue and be sued, complain and defend
in any court of law and equity, and employ counsel
therefor, and the amount of the expense incurred
by sald board in conducting or defending any such
sult shall be certified to the assessor by the
president and distrlct clerk of such board, and
said amount shall be &ﬁﬁ&%g@ﬁ and aallecta& in
the next annual tax levy,
to point ocut that the local government had no right in the
matter of board of education contract execution.

The opinicn of the Court wsu that since the board
of aeducation was recognized by law a3 a corporation with
power to participate in contracts gsuch as foy the building
of schools, it followed naturally that any problems in
referance to these agredmants would be resolved Ly the board,
and without pressure being exerted by the city governmsent,

It was not the thinking of the legislature that the
loeal board of education should give over its prerogatives
to the wunicipality. Deapite the fact that the city is
financially responsible for bond issues for school purposes,
the bosrd as an independent corporation was not to be sub-
ordinated to the local government.

dince boards of educution are corporate entities,
municipalities may not intervene in legal sctlion spninst the

board congepning its contracts,

! 1.* P Art, VII, Hao, 9&“, Fe 360
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3. Issuance of Notices,.

In order that there be no confusion or misinformation
concerning meeting daotes and times, it is the rosponsibility
of the district clerk to:

Fotify all members of the bm&r% of all resular
and special meetings of the board, W

Gertain members of the board cbviously saw £it not to
consider the clerk's rosponsibilities as cited above, in the
controversy of
Education’”,

An adjourned meeting of the local board was held

starting at 7:30 F.M., and on proper motion was recessed at
9:45 P.M. until such time on the same evening 28 a certain
committee was ready to give its report. Pive of the board
pembers left the meeting at the recess, while four chose to
awalt the reconvention of the sessiom until 1:10 A.b,, at
which time they dispersed. At 5:30 A.M. the majority sgroup
returned Lo reconvene the meating and to conduct additionsl
itenms of business.

Authorities such azs Meulllin, Jeanlon, snd Roberts

on parliasmentary law, would arree that any session planned
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to be resumed after adjournment should include in the ade
journment resclution, or rules and by-laws of the organ~
ization represented, information concerning time and place
of reconvention.

The Commissioner ruled that the reconvened sesaion
was illegal, for the meeting had actually adjourned gine dig.
{nly through observation of the requirements of the fchool
Law, in that the secretary perform his duty of notifying
members of planned special meetings, could official recog-
nition be given such sessions,

Discussed briefly elsewhsre in this study La Cullum
¥« Borth Berren Boord of Egpggt;og36, in which the Com~
missioner concluded that in view of the substential amount
of evidence tec support his opinion, togethor with the statute
covering the situastion, only the secretary had the authority
to issue notices of special meetings,

Interpratation by the Commlssioner of the Sghool law
regarding a function of the seerstary was found to be somp-
what different in HNic

i b e 8

JJaws, Session of 1950, Hehool Law lscisions,

37 Higosin ¥, Bagt Petarson Boa
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Kicosia, the appellant, was releusced as counsel to
the board of education., Huch of that cited to support his
claim for reinastatement wag not pertinent teo this research,
Of interest, however, was that one of the appellant's con-
tentions was that his successor had been appointed at a
special neeting of the hoard of education not called "in
accordance with the law",

Because of the nature of the employment of attorneys
in Artiele VII distriets, in that the law recognized that
problems in those districts were usually not so great as
these encounteraed in Article VI, together with the honrdt's
continuance of use of the new counsel, the Commissioner felt
it was somewhat unnecessary to insist upon this appointment's
being made at a meeting properly called by the secretary,
and stating its purpose, as required by statutae.

Responeibility of the secretary in relstion to action

concerning board vacatcies was reviewed in Bourne v, Atlaptic

g;;x_ggggg_ggﬂggggﬂgzgg?3 vherein the petitioner, Bourne,
claimed board membership.

Bourne's was plainly & "lame duck" appointment, and
the board of education voted not to recegnize the action of

the mayor in the matter, Amons the arpuments put Lorth hy

38 Bourne v. Ablantie City Board of Hducation, Hay
ersey School Hemork, 1uiz, ps 1lh,
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the respondent was that:
Any vacancy in such board of education shall
be forthwith reported by the secretary of sald
board to the mayor or other chief executive
officer, who shall, within thirty days shere-
after, appoint a person 5“ £111 auch vascaney
for the unexpired term, 3
It was contended by the board of sducation that unless
the secretary notified the mayor that vacancies existed, the
chief executive could not make sppointments such as the
appellant's,
The Commissioner's interpretation of this legal
funetion of the secretary was that it was in the nature of
& convenience, that it simply was to bring the problem to the
mayor's attention in order that the vacancies might be filled
more rapidly. It was held that this town executive was not
legally obliged to withhold aetion on appointments until

properly notified by the clerk,

ggggggéﬂ, referred to previocusly in relation to another matter,
again can be considered,

Along with the claim that the clerk failed to file a
required bond, the appellants further contendad that certain
meeting notices issued by the secretary contained serious
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discrepancies, In the case of one notice sent to members,
the date and time of the planned weeting were omitted; a
second meeting notice lacked the clerk's siynature, Absence
of some members from etill another board meeting was held
to be due to their not having been properly advised by the
secretary, that they were informed by way of a verbal an-
nouncement by the president 8t a previocus neeting. 4 quite
valid reason for protest was given by one of the appellants,
namely that he was not advised of & planned important sessiocn
which he missed, by the district clerk. This board member's
only knowledge of the meeting in question was by way of a
verbal message from the president of the board to the
appellant's wife through & third party not connected with
the board of seducation,

Of interest was the opinion authorities held that
defects in meeting notices were "cured" by attendance of all
members, "since all may then be presumed to have been legslly
notified", It was determined at the hearing that no meatings
were held on the dates of notices unsigned by the clerk,
thereby correcting that particular discrepancy,

Two of the challenged meetings were found not to
have complied with the jchoal Layw in that statutory notices
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were not given to the members of the board by the secretary:

If the charter or the ststute provides & method

by which the notice snal% be served, its provisions
must be strictly obeyved. 1

Verbal notice by the president did not meet the legal
requirement of notification in one instancoe., In reflerence
to the secend neeting, the district clerk's notices were
received much too late by the members, and the verbal messare
coming to the absent member by way of a disinterested third
party did not contain a statement of the purpose of the

special session,

Citing Burns v, Thompson, the Court held:

Our statute is silent on the question whether
a notice of the called meeting . . . shall be in
writing; but we are of the opinion that when an
afficiai notice is required Lo be ~iven of such
g meeting, it is contesplated that it shall be
in writing srd that it shall state the &ima.
place and purpgose of the meeting . . e

Offering the cese ol Allen v, Stricklin, the Court
maintained that:

e « » the service of notice made in a way and
manmer recognized and sanctioned by law is an
assential requisite of ity without this, it is
ineffectual for the purpose intended and void,
Unless it is pgiven as the law directs and allows,
the party to whom it is given is not bound te
recognize it nor indeed is it notice. IV lg the
legal sanction that gives the netice t% sufificient
form and substance life and efficacy.

M Billon, Hunl
3@@; 2631 Po 3&"&5

42 Burne v, Thompson, 6l Arkansas 489,
ieklin, 100 MNorth Carolina 225,

rations, guprg, Chap. X,
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Bouvier stated in his Pigtionary that "a statutory
notice 1s not binding unless given ar the law directs or
allows ",

Finally, 35 Cyclopedia 904, held:

The meetings of the board (of education) must

be upon notice to all the members of the board,
nust be in writing and muat be signed by such of
the members of the board n8 are prescribad by law;
and the call must be 5i;ne§ Ly an officer or
officere duly suthorized.%

dince statutory notices were not given announcing the
two meetings in question, and the defect not "cured® by
attendance of the full membership at these nessions, the
Comnissiocner falt obliged to declare the meotings referred
to immediately sbove and the actions taken therest as Lllegal

and void.
SWIRATY .

Reecoznition of the importance of a figcally sound
business~like organization of educstion provided ingpiration
for a series of well~planned recomnendations to implement the
adeguate finanecing of free public education., However, logal
interests operated to nullify terporarily any anticipated

improvement in the financing progran of the schools,

kh John Bouvier, Bouvier's &%w Hia;ignggx and %gnwéﬁg
lonadi Mirui., west Publishing Co., 191k,
' 368

1910, supre, p. 903
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Foresighted builders of the present structure of
public education sensed the loglc of having the clerk of the
board of education serve in & similar capacity for the board
of school estimate. In this dual responsibility the secre-
tary could render invaluable service to both Loards by virtue
of his intimate knowledge of the cowumon probleune faced by
each group.

The board secretary is the only permanent member of
the estimate group. To this officer falls the challenge of
seeing to it that the board of estimate's operations are
coordinated with those of the school cormittee,

A wise and sagoacious legisleture, perhaps antici-
pating potential legal pitfalls, created appropriate statutes
as a measure of protection to the loeal school distriet,
However, as the study reveals, there were ihose who, by
probing actions, constauntly sttempted to nisconstrue the
thinking of the lepgislators,

Lack of a definite system whereby boards of sducation
and their several committees night be called together for
meetings would ¢reate a most ehaotic condition. Fortunately,
sultable legsislation was provided in order to prevent such

a condition from existing,
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ufiorivs in the former chapler centered about the
of ficer under study in his capacity us secretariusl ageut to
and official representative of the board of education. In
this fourth chapter problems faced by Lhe clerk in his co-
crdinate function as secretary Lo the board of school esti-
mate were exasmined, together with his dutlies regarding the
issuance of umotices and certification of schiool board
activities,

The next chapter, continuing the theme of investi~-
gating responsibilities of the secretary, will devote itself
to the basis of the clerk's obligations counected with hia

funetions as accountant and purchasing agent of the hosrd,



CHAPTER V

LEGAL BASIS FOR RESPONGIBILITIES LATIVE TO CENERAL
BUSINESS TRALSACTIONS AND PISCAL ACCOUNTIHG
The clerk is regarded as the chief [iscal officer of
the school district, HResearch reveals that all boards of
education throughout the country provide for a clerical
efficial whose maejor responsibility is the keeping of
financial records of the local schools. It is here the
value of an experienced and efficient secretary pays dividends
to the school district. dJob, in his handbook for the district
clerk states:
A large portion of the business of the board
of education is transacted by the school clerk
either upon the ordera of the board or according
to duties and prerogatives vested in the clerk by
state law, Among other duties, the clerk kee
the minutes of all bward meetlings, conducts the
board's correspondence, keeps the finaneial
accounts and mekes official reports. 4n efficient
clerk can, without being penurious, effect many
economies which will save his salary meny times}
moreover he can contribute numerous ways to tﬁal
smooth snd efficient mansgement of the schools,
To a great extent, business actlivity of the board of
education is transacted by the school clerk cither in res-
ponse to direct board orders, or in conformance with duties

vested in his office by state statute,

1 L.B, Jﬂby 2] sy 4S8 GO0 , 2 LOTH AT i ¢! £ ;&’,
Bloomington, Illincle, Fublic Fublishing Co., 1931,
pPs 1.
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As one of his funections, to the alerk falls the
regponsibility of the preparation of the annual school
budget.. This undertaking demands that he have, or must
agquire, a thorough knowledge of the needs of the entire
sehool system., His familisrity with local requiresents is
reflected in the adequacy of the budget he submits for the
board's consideration.

In his rele as budget director, the secretsary has
somplete control of all board expenditures and the allo-
sation to the proper appropriation of all disbursemasnta,
This officer alse determines the aveilability of appropri-
ations before commitments are made. An auxiliary funetion
of the clerk is the preparation of the report he submits to
the board of all expenditures and balances in the several
accounts of the school board,

The present chapter will concern itself with an
exsnination of the segretary's area of responsibility related
to purchaaing and accounting activities in the interest of
the bosrd of education,


http://tm.de
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l. dctivity as Purchasing Agent,

It is the obligation of the board's clerical olficer
to establish and maintain control of expenditure of school
moneys. The secretary should review all orders for purchases,
and determine whether the requested items are essential, as
waell as decide whether sufficient funds are available.

"No orders should be placed without first having the
approval of the 3ecretary or District Clerk"™, 4 deterrent
to either the secretary or other members of the board of
education gaining pecuniarily from purchases made by the
clerk is the law stating that:

Any member of any beoard of education in any

school distriet who shall be directly or indirectly
concernsd in any agreement or contract, or directly
or indirectly intersated in furnishing any goods,
chattels or supplies or property of any kind what-
soever to the school district, the expenss or
consideration of which is paid by the board of
which such mgmhar is a part, shall be gullty of
miademeanor.

Park v. Heagg&“, previously cited, described a potent-
ially illegal action on the part of a board members, with the
full knowledge of the secretary as well a8 the entire nember-

ship of the board,

2 Eggnggg!:;ﬁg‘giﬂE!:é‘gﬁ Cl@;:ks' DB&"&Q&, ﬁm’ Pe. 6-
3 3chool Law of 191k, Sec. 430 (32), p. 183,

i Eark v. Hearon, School Law Doglsions, 19384 pe bhe
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Jubsequent to the election of the respondent, Hearon,
to the board, he became part owner of a printing firm, Ad-
vertising and printing from this firm were received and
paid for by the board of education., Fark, the appellant,
charged Hearon with violation of the School Law:

¢ ¢ o it shall be unlawful for any county

superintendent of schoola, member of & board of
education, teacher or any person officially
connected with the publie schools to be aprent
for or to be in any way pecuniarily or bene-
ficially intercasted in the sale of any text-
books, maps, charts, school apparatus or
supplies of any kind or to recelve compensation
or reward of any kind for any such sale or for
unlawfully promoting or favoring the same. A
violation of the provisions of this section
shall be punishable by removal from office or
by revocation of certificate to teach.

It was deturmined tlhiat the beard had ordered the
supplies in guestion, which were not actually school suppllies
to be used {or children., Hearon had not promoted the sale
of the itema provided, In view of this situation as out-
lined, there was no violation of the law,

dowever, the Yghopl Law provided as lollows:

{A board member) shell not be iuterested
directly or indirectly inénny contract with nor
claim against said board.
Since Hearon had an interest in a clalm against the
board, he was vielating this section of the law. The ruling

held that the respondent should not permit any claim of

5 School Law of 1903, Art, XIV, Sec. 152, p. 58.
6 wﬁﬁ thr VII, ﬁﬁﬂs ‘?33’ V; 31u
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financial interest to him to come before the board while he
held membership in the group.

On appeal to the Jtate Board it was reveanled thab
Hearon's firm had continued doing business with the board
after he had accepted membership. Advice of other board
members, topether with favorable informption concerning the
matter from the Attorney General's office piven him and the
district clerk, encouraged this action,

¥han public protest of the respondent's activity
casme to his attention, Hearon refused to permit his concern
to continue serving the board, until upon a direct sppeal
from the board secretary he accepted an advertisement, but
then again declined board work,

The Jtate Board felt that Article fourteen of the
School Law did not apply to supplier of any kind furnished
to school boards, bubt only Lo those things supplied for the
use of pupils., The cese, as a conseuence, was adjudged a
geontroversy not properly belore the Commissioner or the
Board.

Boards of education are largely dependent upon their
secraetaries to counsel and puide them in thelr legal trans-

actions, Bither the clerk's advice was not soupsht or the
board was poorly advised in ths case of Nighols v, Pemberton
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Township Board of Educati@n7, for while not & matter of acqui-
sitlon of moods, it was concerned with the purchase of nervice
involving the district clerk and the board merabership.

Contracts for transportation of children were awarded
to the board president's son sud to the wife of a second
member. Appointed as attendance officer was the spouse of
atill another menber, while a fowrth board trustee was
designated as custodian of school moneys,

Althourh counsel_for the appellants held that the
Commissioner had no jurisdiction in the controversy allegedly
concerned with "An aet for the punishment of crimas"s, proper
Juriadiction was described in Thompson v, Elme

of Education?, and DuFour v. State 3uparintendentlo, together
with designation of the appropriate statute, nanmely:

He (member of the board of edueation) shall not
be interested directly or indirectly, inlﬁny con~
tract with nor claim against said board.

In referring to Stoothoff v, naviealz, the Commis~

sioner felt that acceptange of board merbership demunded that

g WW 1931, see. 926.
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it be inspired by a desire to render public service rather
than anticipation of financial remuneration,

An illegal contract involving a board menber was
described in Ames ;13, and another
with a borough councilman as a principal in Sturr v, Llmer
Bcrangh;b In the case of Engle v, ie Township Board
Egggggigg_gg;gi.ls, the Coamisgioner opined that in view of
the eircumstance wharein the wife was a mamber of the board

and shared in her spouse's earnings, a contract hetween the
board and her husband was celearly illegal.

¥hile the Court held in the state of Idaho, citing
Muckols v, lLyle et al., 16 that smploymsnt of the wife of &
board member as a teacher in the same distrioct as {llegal and
vold, this ruling would not apply in New Jersey, Heres a
husband has no control over his wife's income and therefore
cannct have a legal pecuniary intserest therein., In relation
to offspring, neither psrent has a lepal interest in the

earnings of emancipated children,

13 ;
Equivy 60,
1 WW 75 Naw Jersey Law Li3.
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The contracts let and given, as described above,
while not considered in good taste, were hot illegal., Howe
ever, there was one board action decreed illegal, under the
law that ", . . & member of a hoard of education may serve
as district clerk, and . . . receive compensation , . . No
other atatute providi{es) remunvratlion for bourd memherﬁ“l7.
The law provides that the municipal collector or treasurer
shall serve as school custodisn. 3hould this officer desire
also to act as a nmember of the board of education, he must
perforn the duties as custodian of school moneys without
compenaation,

Fayment of a salary to s board member serving as
custodian is illegal, for as a board momber he is "directly
interested in the claim or contract” due him as school cuse
todian. This opinion, topetier with the other conelusions
reached by the Comnmissioner, was concurred i.th by the
State Board,

Unautnorised action of the board ol educsation and
ite officers and committess describved in Lindatrom v, lills-
yg;ggggigﬁggggﬁfﬁ grain enphosized shortcomings of the
district clerk.
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Bvidence produced at the Commissioner's hearing
revealed that the locsl president transacted s greab deal
of the board business on his own, and then expected the
membership to ratify his actions at subpaquent meetings,
usually without even the formality of a properly presented
motion,

After the second of two elections, authorization to
rurchase certain property was secured, Ignoring the require-
ment ¢

Whenever bonds shall be authorized to be issued

by any scheol district as aforesald, the district

elerk shell transmit certified coples of the

record of the proceedings suthorizing the lassue of

such bonds to the Attorney General for his approval

of the legality of said proceedings, and duplicate

copies of such record shali'ba filed with the

Commissioner of Education.+?
and lacking specific approval from the board, the president
arranced for a bank lean in anticipation of & bond issue, and
took necessary steps %0 acquire the property previously

pentioned,




GENERAL BUSINESS Tﬂﬁﬁﬁﬁﬂ?XﬁNﬁ AND FISCAL ACCOUNTING 158

Bonding proceedings must be aspproved by the Attorney
General:

If from said certified copies it shall appear
that 2 majority of the legal voters present at
such meeting . . . shall have voted in favor of
the issue of such bonds, the secratary of the
board of seducation . . . shall transmit such
certified copies, togethar with certified copies
of the record of the proceedings of the board
of education of sueh . . . school concerning the
issue of such bonds, to the Attorney General for
his apprroval of the legmlity of saild proceedinga,
and shall file duplicate certified copies of ¢
record of all such proceedings with the Comnis-
sioner of Bducation, and upon the approval thereof
by the Attorne Gﬁnaral’ sald bonds may be lssued
and sold by said board. 40

or the bonds may not be gold; therefore temporary loans are
not legal.

Borrowing funds in expectation of a loan and purchase
of proparty without direct bosrd sanction, by the president,
was declared illegal. lack of approval of the Attorney
General in bonding proceedings prevented the board from
giving legal sanction to any of the president's actions in
the matter under consideration.

Individual sctions of members minus specific appro-
bation of the membership of the board at a regularly convened
neeting was to be discontinued, by diract order of the Com-

misaioner,

e 2y zm‘* Sec, 210, p. 132,
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Appareutly the secretery, who is "personally respon-
sible for all business functions of the board of education",
acquiesced in these unlawful practices by the several board
members, thereby abdicating his legal responsibility. How-
gver, it i8 conceivable that the responsible aschool trustees
did not "seek guldance" or "obtain factual information® AL
this sourcs.

Among the complaints offered in protest of certain
official actions of his fellow board unembers, Roberts,

appellant in the case of Roberts v, tranford Township Board

of Educgtiggzl, alleged thnat the board was relinquishing wmuch
of its authority acquired by svatute in transferring this
power to individual members,
Trustee Hobsrts urged vhat all contracts not specifi-
cally approved by the membership as a whole be declared il-
legal, togetner with bills and other financlal demands im-
properly approved, To be noted is thab:
No contract shall be entered into by & board
of education nor shall sny bill or demand for money
against said board be paid until same shall have

been presented and pn%gﬁd on at 8 refularly called
meeting of the board,
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Shortly after receiving the appellant's bill of par
ticulars the respondent bosrd took suitable legal action to

gorrect any errors of acts of delegation of authority.

Appropriate to the instant case is American Hesting

the president and district clerk bad been authorised to con-
tract for a heating and ventilating systen for one of its
schoola, MNo evidence wss produced before the Court of Errors
and Appeals that the contract in contest was considered and
approved by the respondent board.

Concerning the same contract, the Court saidy

A mere reading of . . . (3ec. 89) of the Hchool
law . . . makes it clear that nothing that the
president and clerk night do under this resolution
would make a contract on behalf of the board 'until
the same had been presanted and passed 3ﬂ at o
regularly called meating of the board'.

Justice Depue, in turning to & similar controversy, atated:

The power purported to be conferred upon the
commitiee was to make the c¢ontract . . ., We think
that a gontract such as was contemplated by this
resolution should either have been negotiated by
the city council or, if the nepotiations were
conducted by a committee, should have bheen sub-
mitted to the city counecil for discussion, cone-
sideration and adoption, and that the resolution
delegating power to make such a contrggn was not
warranted by the statute in question.

v. dest Mew Yorlk,
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Board of education may not sssign their authority
to committees or individuals. BEntirely in order would he
for board offficers to prepare agreements, but the membsrship
is legally obliged to award such econtracts, Financial obli-
gations in terms of liems and names of creditors should be
presented to and passed upen by the board in proper wmeeting.

In response to the appellant's prayer, the Commis-
sioner ruled that the board was legally bound to cemply with
the pertinent sections of the fchoopl Law:

The public¢ functions {of the board) should be

be under the superyiaion of the (seoretary’s) office

s0 that (they) reflect the gﬂliaiua 9§ the board in

general and not that of individuals,
Perusal of any of the cases previously cited denotes total
ignorance of acknowledged responsibilities of the secretary
by the boards of education involved. "The board nust rast
heavily on this officer , . ." Host district clerks have
adequate knowledpe of school law, They can and should advise
boards ageinst any actions which mipght result in litigation
and consequent additional financial burden to the school

district represented,
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"There is no wore important function than safe-
guarding the public money and spending it 1ntmlligannly"m?;
Orders invelving expenditure of bosrd funds should not be
placed without the approval of the clerk, This official has
final authority to sign all board of education orders,

Some boards of education are careless and

wasteful in the upkeep of school property. They
are nlso very neglectlul in the purchese and
distribution of the necessary supplies -- books,
papers, maps, pena, pﬁﬂﬂ%&ﬁ, oecupation rmterial
for young ehildren . . .

Begulation of board spending is exercised by the
seoretary through his pragtice of “analysing all orders" to
datermine whether such requests are necessary and whether
sufficient funds are available to honor approved orders,
This procedure requires that shere be a soordination with
inventory comtrol, A perpetusl inventory invelves adequate
supervision of all supplies and equipsent, with the net
result reflecting a substantial saving of funds %o the

hoard,
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2, Requirenents as Bookkeeper,

Expenditures inveolving public funds represent a far
greater responsibllity than that of handling private money.
In view of the fact that the secretary is legally acoount-
able for disbursement of public moneys, he iz obliged to be
adeguately bondeéd for assurence of proper performance in
office.

Hiastory of early educational effort in New Jersey
records concern with the probleum of development of a standard
financial procedure for the state public school asystem. In his
annual report of 1861, the state superintendent remarked:

Much difficulty has always been experienced in

obtaining correct information in regard to the
recelpts and expenditure of money for school pur-
poses, The sowrces whonce the money cane 1s, in
many instances a mystery to the officer in whozse
hands it is placed for disbursement; and, when
questicned as to what they receive as texes, as
school funds, as surplus revoenue, tultion, etc.,
their answers are vagua, and in many cases,
grosaly incorrect. Frequently, no distinection is
mede between the school fund and the surplus
revenue; and the latter term is nupposed by some 29
officers to be synonymous with balance on hand. .
There is every reason to believe that the condition

deseribed in 1857 by Franklyn Township suporintendent James
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Viliet had not improved:
I find it very difficult to obtain full and
accurate reports Irow all districts, Every
school district should be supplied with & copy
of the school laws, ns many of the school officers
and teachers have no maagg of knowing what they
are reguired to perform.

Sporadic adjustnents were mode periodieslly, but by
1913 the problems of educntion had pyrawmided so that it wes
deered advisable to realign the state department of publie
instruction into & nore businesa-like organisation, This
sdjustment created three divisions: education, law, and
business 3 .

OQuaerving the statutes of 1911, the state board
appointed an inspector of school accounts 3, This offielal
recornized the need for an adequate accounting progran for
the seversl school districts of the state by promulgating
a "uniforn and simple systenm of bookkeeping” in line with
autnarity33 given by the Jtate Board of Education, Since
the new project conformed to the Sghool law, the state board

saw fit to adopt the system,

30 Ihid.. 1857, p. 236,
31 %g‘?ﬂ Jﬁynfzgz ﬁﬁgzggl gﬂﬂ&ﬁg&:g‘ 1’2123 p. 13q
32 Lew Jersey Hohool lLaw, 1911, Art. I, dec. 3, VI,

ps 8.

1L, supray Art. I,

3&@. 3’ VII | 3 Fv : »
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Yith the institution of & stondard procedure for
accounting and the service of state inspection came better-
ment in the general school program, EBEncouraged Ly its inttial
effort, the business division introduced, with the approval
of the state board, an improved {inancial bookkeeping system
to become effective in Article VI distriets on July i, 1924,
and in Articls VII districts a year later.

The system follows in its entirety the sound

princigies laid down by the Hational Association
of Public School Business Officials, the National
Education Association, the United States Department
at Washington, and complies with our 3chool Law.
liew Jersey has the honor of being the first Jtate
in the Union to put such a system into prag&ieal
use in every school district of the Htate,

Along with o procedure so desligned that the board is
in a position to kaow at any time its free balance in any
sppropriation not contracted for, a method providing a compre-
henaive budget plan was adopted.

Jubsequent experience indicated & need for a simplifi-
cation of accounting procedures for the amaller Article VII
districts, Hodification of the existing system was instituted
for use by the affected townships in the 1929-30 school year,
The simplified plan was adopted to compensate for the laek

of training by many of the distriet clerks,
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There is a dearth of cases relevant to the account-
ing responsibilities of the clerk. As & conssquonce, of
necassity the controversy of Hagard
Swedesborg muat be constantly referred te in ascrutinizing
these¢ duties of the secretary,

In filing a claim of lien sgainst the respondent
board of education, Hasard was apparently ignorant of the

faet that:

« « o wWhere a municifality constructing a
public building was a achool district, and the
board having charge of the work was the board of
education, the "financial officer" included both
the district clerk, who was required to pay out,
by orders drawn on the custodian of the school
moneys, all school funds of the district; and the
custodian, who is the officer intrusted with the
finences of the éisbggct, and who receives and
pays out its moneys,

for the petitioner erronsously filed his lien with the
treagurer of the borough of Swedesboro., 7Two notices were Lo
be filed, ons with the president of the beard and the second
with the district clerk as the finsncial officer of the
board of education,

The municipal treansurer could not, under the conditiens
described, be considered as the financierl officer of the res-
pondent school district. This district was "an independent
sunicipal organiszation, with its own officers™, It was
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conceded that the treasurer did perform some duties thet
inure to the benefit” of the school district., However, u@&ﬂ
setivity did not qualify him gs an officer of the district,
sapsclally since the school district covered nmore than one
municipality,

Hall v, Jersey G;gxgé, cited in part, was suggested
in an effort to establish who 1s the {inanelal officer of a
school district within the meaning of the act. In filing &
notice »ith the city comptroller, the Court felt that the
petitionsr, Hall, had met the demands of the act by filing
notice with the financlsl officer, sinee this official was
"'par excellence', the finunclal offlcer of the city®.

Examination of the Jghopl law revenls no officer with
duties comparable to those of the comptroller. In addition to
the president and vice-president, and the district clerk, the
statutaa37 renuire every school district to have a custodian
of the school moneys. Thiz person may be the treasurer of
the city, or the board of education is free te desipgnate the
mnicipal collector as its custodian, Where the school
district includes more than one municipality, the board may

aglect any sultable person ss this onfficial,

36 Hall V. dergey Gity, 62 New Jarmey Bquity 489,
37 Laws of 1903, Special Session, Chap. I, Yec, 184k,

pe 71,
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Board secrataries have functions to perform which
are basically financlal in nature, 7The school law succinetly
pointa out that they:

e « « 8hall examine and audit &%% acaounts
angd demands acainat the board . . .

and similarly, the district clerks are obliged to compile
accurate reports of all board expenses, They nmust:

s « o« keep a correct and detailed account

g{ﬁiiia§?§9@xpenditurem of school moneys in the

All bills rust be presented before and approved by
the board, Thereafter, orders in proper amounts are prepared
by the secretary and signed by this officer and the presidant
prior to presentation to the custodian of school moneys,

Both the secretary and district clerk report asconthly
to the board of educstion the amount for which warrants have
been drawn, and the accounts against whigh the warrants have
been drawn. The clerk presents the amount of orders for all
contractual obligations since his previous report, and the
accounts agalnst which the contractual obligations are to
be charged., Balances to the credit of all accounts are sub-
mitted by the secretary, while the clerk prepares the cash

and free bhalancge of each account,

38 M” 6}153}}6 x, 5‘36&- ﬁo, pa 22&
SQM" Sac. 9*11 P 354
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A quotation from the pertinent ststute holds that:
» « » He (the secretary) shall, at the close
of the fiscal year, make & full inemizﬂgﬂrapart
of the finances of the aschool distriot,
and, in making reference to the distriet clerk, the law
requires that this officer:
At each annusl school meeting, present hia
record books and mccounts for public inspection,
and make a statenent gi the finanelal condision
of the district . . .

These officlals annually file copies of the reports,
referred to above, with the county superintendent of scheols
on or before the first day of August,

Provisious of the Jchool law reveal that the cleriecal
officer, by virtue of his position, is intimstely acquainted
with existing conditions concerning the district, ospecially
ite finencial stability. In retwrning to the Hagard contro-
veray, it will be found that in "haraony with its (the statute)
spirit and purpose™, the Court held that in view of the pro-
visions related sbove:

« » » cither the custodian of school moneys or

the district clerk may be properly regaﬁged ag the
finencial officer of a school distriet,n

As a special and distinet statubory requireusnt, a

notice of the pendency of an action must be filed with the
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financial officer of the school district. This officer is
charged with the task of naintaining s lien docket; there-
fore all claims of lien must not only be filed with the
president of the board of edueation, but also with its
financial officer,

Comparison of the fiscal duties {or which the secre-
tary and the district clerk are each answerable substantiates
the conviction that these responsibilities are quite parallel

in scope.
Sumaary.

Among Lhe more important matters of coneern to the
board of education are ite financlal records. A prominent
reflection of & school systen's efficiency is to be cbserved
in the manner in which it conducts its busineas functions,
The business sctivity »f the sehool board is an
esgentinl segment of its being,
e « » Hue consideration has not been given to
the amcount of mana{ gpent in relation to the value
received. 4 school systen should mect the same
r@quiremenE% that any business corporation st
HAET o + o

In the main, a substantial amount of the business

activity of the local board of educstion is conducted by the

43 Department of Publie Instruetion, Eﬁn&gg&mg Bulistin,
?an VIII, Fo. l! Trﬁfimng K*Ju; Sﬁp%. 1933.’ Pe £e
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clerical officer, It is this financial area of operation
that makes for the importunce of this office. Its functions
are in response to board directives or in observance of
state law, Thess obligations have become quite detailed

and technical,

Bquipping, operating, and mnintaining school facili~
ties, together with purchasing of sll types of services and
commodities represent examples of the secretary's fisorl
astivities., Need for this wvaluable Ifunctionary is further
svidenced by the volume of business he handles daily. He
audits claims against the bosrd, places its insurance, and
prepares the annual budget. Control of the payroll involves
deductions for withholding tax, hespitalization, medical
surgzical fees, and accurate pension procedures., To thess
duties is added the responsibility for regular inventory of
8ll of the physical properties of the board.

Funds available for expenditure by the board are ulso
the responsibility of the secretary, In order to effact
accurate accountinz of the district's debts, this official,
whoe mskes nost purchases, is expected Lo approve all expendi-
tures,

School trustees turn to the clerical officer when
preparing the annual budget and in orderins supplies. The

bosrd looks to him for competent counsel in such matters as
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determining the logal aschool tax or in selling district
bonds.

Duties vconvernsd with finanging the scheol program
suggest a tremendous responsibility, Complicated procedures
related to finance demand an sccurate gystem of fiscal au-
counting be adopted and maintsined.

while the fourth chapter reviewed activities of the
secretary relative to reports and notices, the present chapter
deals with this officer's responsibilities concerned with his
duties as purchasing agent and general accountant for the
local board of education., The sixth and concluding chapber
will discuss school slections and referendume Logether with
the secretary's role in these sotivities,



CHAPTER VI

LEGAL BASIS RELATIVE TO RESPONSIDILITIES CONCLRHED
WITH SCHOOL ELECTIONG ARD REFELKNDUMS

Expansion of schocl curriculum is creating an ever-
inoressing demand for additional funds to meet the need for
nev and improved facilities in school plants, purchases, and
general financicl and legal services, Zducation budpets
take more tax dollsrs than ever before, It is therefore
imperative that this immense business enterprise be effect-
ively directed,

The business functions of a school system are

an integral part of its existence, They are not
co—-ordinate with the iducaﬁiamal functions. Heither
are they subordinate,

It becones the charged responsibility of the secretary
to oversee the commercial, legal, and physical plant operation
and maintenance programg of the school system. This clerk of
the board of education is a most significant Lipgure in the
senagement of the public schools, His position and functions
relasted to elections and referendume will be the subject of

the coneluding chapter of this investigation,

1 prparacan ABZOGH st inn *. e fn;, Ad; 1k ﬂﬁ CRITA R Eﬁ, %
sards in Action, %‘tY"‘ﬂWﬁh Tearbook, ﬁu& 1y ap. y 3
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1. Relationship to dchool Elections,

As part of his election responsibilities, the dis-
trict clerk rmust post sufficient notices about the school
district at least ten days prior to the date of a planned
school slection, in addition to placing a paid advertisement
in the local papers not later than one weok precsding election
day.

Alleged failure to comply properly with election pro-
cedure was related in Jtewart ¢ da. Y Hory anover Board
of Education®. Among the allegations cited was the claim
that the clerk had not given legal notice of the fortheoning

election., In his reaponse, the clerk declared he had person-
slly posted four such announcenents one day, and that he had
sent two additional notices %o a responsible individuanl with
appropriate orders for display. Two days later the clerk
posted a seventh notice and sent out an eighth one for
posting, which he later saw properly displayed.

Although the claim that some eirhbt notices had been
correctly placed vas not contradicted, it was admitted by
the clerk that three of the ammouncements were defective in
that twe were up for viewlnj less than the required ten days,
and & third notice was inadvertantly ploced out of the soumty,

s 1 e v
Rew Jersey o
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while the required number was displayed within the cmunty;
one of this group of seven was before the public leas than
the number of days demanded by statute,

The irresularity described sbove was disregarded
gince the substantial vote recorded indicated that sufficient
publicity had been given to the event. Lack of the required

nusber of vote talleraB. plus other minor defects, was not

seriocus enough for the Commissioner to de¢lare the election
results invalid.
Bffort was made to set amide the expressed will of

Barnes, the appellant, charged that the deors nf the polling
place wers not opeued early enough.
The paells for the election shall be opened at

such time as the board may desipnate between the

hours of two and nine F.M., and . . « remain open

for at least two }gura and as wmuch longer as may

be necessary . « »
Voting was to start at eight F.M., and it was testified that
the doors were opened shortly Lefore the announced time, In
response to the contention that the election was not properly

advertised, it was satisfactorily pointed out that in addition

3 Lﬁ%ﬂuﬁiuiﬁgﬁv Yecond dpecial Hession, Chap. 1, ps 54

5 Lavs of 1903, Lbdde, Chap. 1, p. 5.
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to the required posted notices an appropriate announcement
had been printed in a circulating newapaper of the cormunity.
Exception waa taken to the form of the ballot used,
the contention being that such designations ag '"full term!
must be properly printed on the ballot as threa ysars®.
By statute, either of the designations may be used, for they
are considered synonymous termsﬁ. The conelusion reached by
the Commissioner, namely, that the slection was valid, received
affirmation from the State Board,
Election results of the local board of education were

challenged in |

the appellant held, among other allegations, that the secre-
tary of the respondent board neglected to have the municipal
poll books at the election, and, as a consequence, illegal
votes were cast,

Counsel for both litigants agreed that at least onhe
bundred votes cast by persons not listed as having voted in
the last general election. In permitbting these persons to
vote, and not obbtaining the proper polling lists, the board
was not proceeding contrary to instructions from the state

department of education concerning annual slections. The
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Attorney General construed the ammual election law by
stating thats:

The Constitution requires that all citizens
of the United States having the qualifications
therein set forth shall be entitled to vote for
officers to be elected., It is clewr that the
legislature in enacting the proviso not onl
intended that those who shall have become of
ige subsequent to Lhe last grﬂcaﬁing eneral
glection and otherwise gualified should he en-
titlad to vote, but all 1a§al voters should
also be entitled to do so.

Following this interpretation by not preseribing quelifi-
cations for school electicns differing from thosg dreated for
elaction of public officials, the Commissioner decreed that
the votea of those roputed not to bave perticipated in the
last general slection were to be counted in arrivisg at the
total vote,

The prayer of the appellant seeking a new slection
could no wise be granted, for had the eleotion results besn
set aside it then would devolve upon the county superintendent
to select the board nmembers.

an appeal from the Cosmiscioner's decision by Barnes
brought forth a review of Je¢tion twelve, Chapter 211 of the
Lﬂgﬁ_gﬂ_lﬂzzg which dealt with proceduwre concerning election

sf school board menbers, The respondent mainteained that the

s of 1922, Chap. 211, Sec. 12, p. 364; see
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statute in question hed beon declared illegal by the Commis~
sioner in confornity with the Attorney General's opinion
which the former felt was binding upon hinm,

In recognising the opinion cited, the Commissioner
appeared to have overlooked Section ten of the School Law
granting power for him to decide "all controversies and dis~-
putes that shall arise under the school laws"., HNote was made

of this authority by the Supreme Court in the matter of

e« o « the Lerislature for the government of
a particular branch of the public service has
given authority to a special tribunal to hear
anﬁ decide all controversies arising there-
unaer + » »

and, such decisions have given:
s+ « « all the prﬁgartiaa of a Judgment
pronounced in s legally created court of limited
jurisﬁicbiig acting within the bounds of its
authority,
statute law restricts the power to pass on slection
controversies to the Commissioner, and on proper appeal, to
the State Board. Thus, these officials are not bound by
opinions held by the Attormey General. Cited elsewhere in
this study are cases which hold that the Commissioner and

Board may not pasg on the constitutionality of acts of the

10 Zhampsen v, Boprd of hducsblon of NewW Jeraay, 57 Kew
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Legislature, Since the appropriate statute was nelither com-
plied with by the district clerk nor recognized by the Com-
missioner in arriving at his ruling, the Board saw fit to
roaverse the state achool official's decision by declaring
the Glasabore slection null and void.

Results of the annual school election were challenped
by the appellant, Greer, in the controversy of Greer v, Cald-

Of considerable interest was Greer's contention that
sample ballots bearing the district clerk's name were circu-
lated prior to the election., These ballots were reputed to
have astrongly favored cartain candidates, Existence of the
sample ballot described was established at the Commissionar's
hearing. It remined, however, for the petitioner to prove
that the questioned ballots had been authorized by either the
board of education or the secretary in pursuance of a penersal
statutory power to act for the bouard.

Graeer was uneble to establish the approval of the
sauple ballots by the board or their distribution to the
residents of the achool district. In addition, there is no
statutory authority available to the clerk as the board's
representative to act in matters of the kind described, As

stated in reviewing another problem, the power of publig
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officials to bind their munieipal corporations is quite
limited. Therefore, in the absence of express or stetutory
authority, the general public may not assume the acts of an
agent o be those of the municipel ecorporation,

Since the appellant could not peiat to the borrd of
education as being responsible for the ballots problem, he
was unable to have the election declared invalid, Absence
of poll books was not significant enough to change election
results, nor was Greer able to state the number of people
who had voted improperly. MNone of the petitioner's alle-
gations were proved, and, as a conssquence, the Commissioner
sugtained the local school board slection,

Omission of the name of & school board aspirant from
the official election ballot created the controversy of Lowis

Povmghip Board of Bducation'®, wherein the results

of the annual school election were contested.
Despite Lewis' having filed an authentic petition
for candidacy as a board member with the secretary, his name

did not appear on the official printed election ballot,
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Perusal of the appropriate statute, which stated:
The names of the candidates shall be printed

upon the official ballot mocording to the alpha~

batical order of their surnames and the grouping

of two or more candidates upon any ballot to be

of education is merevy pronibiced i i Poerd
failed to disclose any point at which the petitioner had e?rad.
Lewis!' allegations were adimowledged by the district alerk,
in a sworn statement to the Commissioner,

Terms of the statute quoted sbove are mandatory, and
lack of observance of the subject in question could iniluencs
the outcome of an election, 3Jince the secretary adnitted
that the appellant's name had not been included on the ballot
despite his complisnce with the requirements involved, it was
ruled by the Commissioner that the election under discussion
was invalid, Failure to elect members to board positions
properly placed the responsibility to fill the existing
vacancies upon the county superintendent, mrs provided for by

Lavw, until the next annmial election.
hpain, in the case of Potte

-,;ih, controversy arpse because the clerk
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the office of school trustee on the annual school election
kallot.,

Subsequont to the filing of petitions {or the appel-
lant, and one, Price, the district clerk, in response to
information given him to the effect that Hessrs. Potter and
Price werse not qualified for board membership, consulted both
the county clerk and the county superintendent of schools for
advice on procedure in the matter,

The secretary's interpretation of the county officisls?
counsel let him teo certaln conclusions concerning the board
aspirants' petitions. Potter was informed, by way of a message
given to his wife by the clerk, that in order to have his nane
appesr on the election ballot, he would be obliged to [ile an
affidavit declaring his place of residence. Price was sinmi-
larly advised, but neither man complied with the instructions;
therefore their nanes did not appear on the olffiecial ballots,

A review of the laws applicable to the case in point
reveals sonmg interesting factsl?, At vhe Comnmissioner's
hearing it was decided that improper residence of a candidate
would not invalidate an election, but omission of names from
the ballot, under certain conditions, could.

, Sec, 118
15X %: P- 23Ups ’
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Actions of the secratary were performed in good faith
and without prejudies in turning back the questionable pe-
titions and omitting the aspirants' namea from the final
ballot, In the judgment of this sIficer, he was complying
with state statutes in returning defoctive patitions. The
Commissioner ruled, however, that the clerk could not require
an vath of the appellant, but rather simply a certification
of the facts presented,

in the opinion of the state commissioner, it was the
responsibility of the appellant to return his petition to the
glerk together with a statement that such degument contained
no errarslﬁ. Under the condivions outlined, the clerk's
duty would then be clear, that being to place the petitioner's
name on the ballet, Any other course of action would have
invalidated the election, Fallure to return the challenged
petition caused the appellant to leose any rights he had in
the elaction dispute,

In contesting the legality of the Long BDeach board
election, the appellant, in the metter of Egkeri

';@17, questioned certain actions of

the district secretary.

16 laws.of 1901, aupca, Ghepe 1 Pe Je
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It was Eckert's contention that the budget amount
passed upon was excessive, und that had the clerk properly
notified the electorate, the budget discrepancy would have
been corrected.

Voting for the snnual budget occurred at the same
time the annual school board clection was conducted. It was
conceded by the appellant that the district clerk had ade-
quately met the statutory requirements concerned with the
posting of appropriate notices announcing forthcoming eleetions.
However, no evidence was produced to indicate that an slection
notice had besn placed in a newspaper with circulation in the
school diastrict, a week prior to the election.

Substantial rather than exact compliance with sta-
tutes is sufficient where any notice deficlency is "cured?
by & "full and falr" expression of the al&azﬁratalg. Jub-
stential compliance is not adequate where indications are
that voters in numbers sufficient te alfect the {inal result
were uninformed of the evanﬁlg.

Results of the slection under dispute were affected by
uoncompliance with the School Law, for un insufficient nusber
of people voted for the budget and elected board member, while

ek, 70 New Jersey

18
Law ?620

19

' sdure, 1905, Vol. iV,
Ro. 73, Ps
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& considerable number of citivens indicated that they would
have appeared to vote had they been made aware of the election.
Under the conditions deacribed, the Commissioner felt that
the entire election outcome should be ignored, and ordered
that the election be set aside,

Lack of the alphabetical arrongement of candidates?
names together with other deficiencies in local school elections

brought

fore the Cormissioner,

Smith stated that despite instructions to the contrary
from the county superintendent, candidates' names were not
listed alphabetically. In her response, the c¢lerk did not
deny that the condition existed, but explained that it had
always been her practiee to list names on the ballot according
to the order in which petitions were received. Jhe viporously
denied the allegation that she had any prior knowledge of the
three successful aspirants® plans to campaign as a unit,

Legal precedents cited in the case amply supported
the Cormizsioner's final decision. In Purdy v, Hoselle Park

20 dnith . shregshury fo LHIITERY Board of Ed icakL1 OF
12501950, P« Do
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the state commissioner had ruled thats

Irregularities in school elections should not
be condoned, but irregularities which do not
affect the results of the election should not be
permitted to penalise innocent persons . . . The
presumption is with the incumbent and 1t is 21
necessary to uphold an election whenever possible.

It was felt that the best interests of the comunity were
served when the will of the people, as expressed at the polls,
was recopgnised.

Aprropriate to the discussion is & guotation from

It was never the legislative intent, nor is it
the proper statutory construction, to defeat the
vote of the citizen by an act for which he was
neither directly nor indirectly responsible, nor
for a negligent or wilful act of a municipel
official, nor for the misconception of any legal
duty or form required in the fruparatimn of
ballots issued gy such an offiecinl for distribution
Lo the voters u2

In & Supreme Court decisions, 1t was concluded that:

There are cases whare the judges of elections
have been guilty of acts which render them lishle
to indictment, and yet (in the absence of fraud -
by the party who claimed benefit from the result),
tZ? election will be held walid, If this be so,
surely the will of the people is to be given
effect, 1if only irrepularly expressed, Negligence
or mistake in the performance of duty by election
officers will not he allawed to stand in the wu{ 23
8o as to defeut the expression of the popular will.

21 Purdy v. Hoselle Perk Borough Board of Edueation,
sy Jersey School Laws, Seasion of 1950, supra, D She

22 Hew Jdersev Statutes Annotated, Title 19, p. 148-149,
23 119 Hew Jersey Law 322,
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The appellant offered no evidence to support his
gontention that the newly-elected hoard members had requested
the apparent grouping, or that the district clerk's actien
of arrangement of names was anything more than an error in
Judgmeant,

Despite the action of the Commissioner in setting
aslde an election in the vontroversy of Encle et a}. v, Haines-

port Township Board of Eggaahggggk for lack of an alphnbetical
listing as required by law, in the instant case, it was de~

creed that the improper arrangement of names did not seriously
affect the election results. In view of all that has been
previcusly outlined, the petition was disnissed.

Most school trustees are voted into office rather than
appointed as such. While these achool elections are set at
a time deliberately apart from general elections in order to
avoid mmnicipel political influence, the practice of annual
voting permits voters to control board policles., The relative
merits of this procedure are largely dependent upon the sound
Judgment of the community, for if interest in education is
sincere and dynamic good candidntes will be selected.
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The preceding section dealt in some detall with such
matters as correct election procedures, proper form of
ballot, and the like, Of particular interest was investi-
gation of what constituted "substantial® and "exact" com-
pliance with the law, and the degree of sigpnificence attached

to “irregularities™ in certain controversies,
2., Functions Concerned with School Referenduams.

The state constitution adopted on June 29, 1844, was
quite barren of the subject of education. A single section
guaranteed the state school fund as a perpetusl source of
money for:

o« «» » the support of public free schools, for the

equal benefit of 81l the people of the state; and

it shall not be competent for the Jegislature to

borrow, appropriate or use the said fund, or any

part thereof, for %gy other purpose, under any

pretense whatever,
Education was still properly considersd as a matter of local
control.

However, public education is the responsibllity of
the state, for in 1875 the amended constitution nade it
mandatory that:

. » » the legislature shall provide for the

madintenance and ﬁugParb of a thorough and efficient
asystem of free public schools for the instruction

of all the children in %hiazgtaﬁ@ between the sges
of five aud eliphteen years.,

25 Gonstitution of Hew Jersey, 1844, Art. IV, See, 7,
para. 6.
26 Ipid,, a5 amended 1875, Art. IV, See, 7, para. 6.
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The duty of the state had been recognized early by
Jtate Superintendent Apgar:

The principle upon which we found our public
school system . . . is that every child has a
right to an education, and shat it is the duty
of the state to pravidg the means whereby he
may obtain that right,<7

The superintendent extended his philosophy in a later report,
which is quoted, in part:

It being for the common good that all the
citizens, so far as possihle, shall be educated,
it becomes a wise policy, on the part of the
state, to place within the reach of all the
cpporbunit{ of acquiring this education, and
it is simply a matter of aquity that the
expeness incurred in maintaining the schools
needed to iapggn this educstion, shall be borne
by all alike.

Responsibility for its shure of the expense of edu-
cation is discharged in sowe measure through the income from
the state school fund. In delepating a portion of this task
to local authority, the legislature declared that:

e « o @ach school district shall provide

suitable school facilities and sccomodations for

all children residing in the diﬂhrictzand desiring
to attend the public schools therein,

28 ldem, supra, p. 23,

201 29 Public Laws of 1907, Chap. 123, Art. X, Sac. 126,
Ps .
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Local school distriets supply upwards of ninety per cent of
the funds needed for education by direct taxation on its
residents, mainly through s general property assessment.

This final section of investigation will treat
referendums and the secretary's obligations in the matter
of ralsing monheys at the loeal level for purposes of edu-
cation.

legality of a distriet school meeting was the subject
of econtroversy in Huser v, North Berpen Township Board of
Egggggggg,3° An attempt was made to invalidate the vote on
& bond issue in the district,

Among the protests raised was one declaring the
polling area as being too small, The statutes re.,uired nothing
more of the board of education than to designate a meeting
place; preparation of & ballot in any form, except as a magter
of local convenicnce, was not necessary.

It was the appellant's contention at the hearing of
the case that at a previous meeting ne action was taken to
authorize the district clerk to include items relative to a
bond issue in notices to the votersj therefore any action

concerning bond issues was illegal.
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Again, the value of board minutes accurately kept

was demonstrated,
The minutes and other records of the board

are the history of its work. They should be

accurate in content and orderly in arrangement.

They are important and should be carefully

preserved and protected but in such m&nnaglthat

they may be easlly consulted when needed,
The secretary testified that the minutes inecluded resolutions
offered by him to verify discussion and action taken in the
matter of bond issues, Testimony of the clerk was supported
by several other board nembers.

The Commissioner found no infirmity in the bonding
procedure, for the clerk was adjudped to have acted with the
approval of the board in inserting bonding items in the
challenged notices,

In contrast to the legal conditions existing at the
time of the Horth Bergen litigation, the statutes now require
the board of education to:

« » « provide at least one suitable polling

place in a schoolhouss or such other conveg&ant
public place situated within the district,

The legal ballot form is clearly described and illustrated

in Title 183,

31 imerican Association of School Administrators,
24th Yearbook, 1946, gsupra, Chap. IV, p, 80,

32 Title 18, New Jersey, supra, 18:7-16, p. 167,
33 Ibid., 18:17-30, 18:7-31, p. 173-17Lk.
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| . 14 ard o joatd M3“ challenged
the validity of the bonding authorisation in the annual

school eleetion of the town., Appellant Dennis stated that
at the election he was denied the right to speak on the
propositions to be voted for. An additional infraction,
he felt, was the official opening of the polls by persons
other than the president or secretary of the board.

At the hearing it was disclosed that the pertinent
statute provided as follows:

The board of education before they receive any
vote shall make publie proclamation by the president
or the clerk of the opening of the election, and of
their readiness to receive the vote of the voters,
A judge of elesctions and two tellers shall be
elected by those present and thereupon the election
shall be opened and the balloting shall continue
without recess in accordance with the instructions
printed upon the hallots used st sald election and
in accordance with the provisions of th%g act until
the bour of closing shall have arrived.

Perusal of the school law section guoted reveals no
provision for publie discussion of issues at the school
meeting as called for by the appellant. In defining the
term “school district meeting” the Commissioner held that:

A school district nesting is an oslection and 36
not & meating in the ordinary meaning of that word.

36 Krug et al, v. Hoodbridee Townghip Board of B
iehenl Law Compilation, 1918, p. 37h.

1NN Kol

e o T
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The State Board expressed its opinlon on the subject, in
the appeal heard before it:

¥here the Legislature has undertaken to

specify the procedure to be followed at such &
neeting we cannot assume that something which
i;1?§§t2?573p321fied is essential to its

It was felt by the Commissioner that proecedure at
such meetings should be confined to meeting organisation and
the casting of ballots as described by statute. In responase .
to the critiecism concerning procedure in opening of the polls,
the Commissioner expressed the belief that there was "sub-
stantial compliance" with the law in that the chairman of
elections had performed this function,

To allegations such as the neglect of the statutory
requirements demanding distribution of ballots to vobers us
they enter the polling ares, it was ruled that this regsulation
applied to bonding slections, for despite the presence of a
bonding question as psrt of the voting, ascecording to legal
definition it was an annual schonl elegtion., Other couplaints
in the proceedings were not sufficlently important te the
research to daseribe,

In the Coumissioner?s opinion, the appellant had

failed to prove any vital infirmities in the challenped meeting,

37 ibid.
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therefore the validity of the election was conpletely sua-
tained. However, the State Board held otherwise in the
controversay.

Since bonding was included in the election, it was
felt that the 1922 law requiring the president or clerk to
make the appropriate proclamstion should have been complied
with. Purther, in bonding elections the statutes hold that:

At the sntrance to the building or room in

which the voting is teo be done ballots shall be
distributed as the voters enter the room, and
suffieient accomodations shall be provided by the
board of education to gark their ballots without
undue publicity . . 3
Testimony diselozed that ballote were not diatridbuted whers
voters entered the voting area, but at a point well within
the polling section., This procedure was not considered as
even "gubstantial compliance®™ with the law, in the opinlon
of the state body,

In light of whe above results of the Board's hearing,

the Commissioner's decision was reversed, dJtatutory require-

ments designating who shall have the legal authority in the
matter of opening the polls have since baeen modified to read

that:

The board shall make public proclamation
through a board wmember or other person qualified
to vote in the achool district designated by the
president of said board of the opening of
meeting and of readiness to erganize . . .

38 Publie Lews of 1921, Chap. 98, Sec. 1, p. 162,
tle 18, New Jersey, supra, 18:7-35, p. 177.

*
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Apparently the problem of legal proclamation was signi-
ficant anough to bring about needed amendment of the per-
tinent sstatute and thereby relleved the clerk of the
obligstion,

Action was brought before the Cormissioner by'ﬂundy;
the appellant, in the litigation titled Mundy v. Metuchen

: ' » which questioned the validity

of & special school bonding election,

Mundy charged that the diastrict clerk disregarded
the law in using the regiatry list of the general election
of the same year as the special eleotion, rather than that
of the preceding one; that the elerk made reference to the
liast mentioned in the case of only one voter} and that the
mumbeyr of voters whose names did not appeur on the list being
used by the clerk was about equal to the majority authorizing
the bonding procedurs.

A reading of statutes related to the problem brought
to light one providing that:

Ho action, sult or proceding to contest the

validity of the election ordering the issuing of

bonds shall be instituted sfter the emgirmtkﬂ“ of
twenty days f{rom the date of said election,

Eduention, New

1929, Bupra. Art. VII,
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In Bew Jersey all court actlions begin with issuance
and service of writs“g. This practice colored the Com-
uissioner's opinion, for he concluded that the respondent
board should have besn served, and within the time limit
established by law. Lack of obaervance of statutory time
restrictions would handicap the board and eventually defeat
the will of the electorate., The board would be subject to
potential litigation at any time, snd of whiech it would
have no notice. In 15 Cyclopedia it was stated that:

In an slection econtest the notice is the
foundation of the procesding, and in some juris-
dictions, it is not enly the foundation of the
proceeding, but also serves the double purpose
of writ and declaration, or of sumons and con~
plaeint or petition, as the case may be,

Ko icular form of notice or citation
is required in a contested slection case, but
notice in some form setting forth one or more
of the statutory grounds of contaest is jurige
dictional and is sbaclutely sssentisl to the
validity of the proceedings,

The intention of the contested slection laws
is to furnish a sumnary resmedy and to secure a
spsedy trial. Consequently, the statutes gene-
rally provide that anyone desiring to contest
an election must file a notice and statement
of the grounds of contest within a certaln
number of days alter the election, or the
official declaration of the result,

These statutes are sandatory and strigt
gompliance with them is Jjurisdictional, The
notice and statement required to be served by
the contestant on the contestee constitutes the
predicate upon which the power of the court is
set in motion, and unleas sarved within the time
required by the statute, the court has no éaria-
diction %o hear and determine the contest.
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Under existing law the Commissioner was poverless to excead
his sutherity to extend the expired time in order to honor
the appeal in question.
It was conceded that the secretary had neglected
%¢ use the proper registry liste required in annusl school
elections™ as well as for all other school slections’™ .
Failure to cbaerve the lernl derwnds concerned with reglstry
lists in the instant case was insufficient grounds for
voiding the election, in the Commissioner's Judgrmant..
Keither election irregularities that do net seriously
affect the result nor illegal votes, unless substantisl in
mesber would set aside the axpressed will of the voﬁara“é.
&gain turning to 15 Cyclopedia, it is held that:
Where an election appears Lo have been Lairly
and honeatly conducted, it will not be invalidated
by mere irregularities which are not shown %o have
affected the result, for in the sbaence of fraud
the courts are disposed to give effect to eleutions
when poszible. And it has been held that gross

itregulsrities when §§t smounting to fraud do not
vitizte an election,

P63y BUDTH, Beq, llﬂq

i A28 . ch&p- ghs Seg, 1! P 393*
Haynes, 54 New Jersey lavw 77.
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Mundy, the appellant, was unable to prove that the
irrsgularitiss he had brought forth had besn responsible
for any persons' voting whose names did not appear on the
1924 listing. This situation, together with the time e¢lupsed
beyond the lezal date for filing a protest with the res-
pondent board, caused the Commissioner to dismiss the appeal
petition discussed,

The State Board, in its deliberation, considered only
the condition of the expiration of twenty days, and for that
reason alone, affirmed the Commissioner's decision.

A meeting of the legal voters was alleged to contain
fatal irrezularities in the matver of Hortpence v. Kinsmwnod
Fawnahip Board of ;@m,%;;,¢&$. It was also revealed that

the district clerk had neglected Lo notify the assessor and
eollector of the action taken at the meeting under discussion,

Hartpence, the appellant in the controversy being
conaidered, claimed the challenged meeting was not legally
ealled, since the notice announcing the session was prepared
by a committee rather than by the board acting in regular
convention., The appellant further declared thal the clerk
did not pergonally post the announcements, and that it wag
questionable whether or not the notices were displayed for
the required perlod of time,
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In his response, the secretary testified that at
the direction of the board he prepared and caused notices
to be posted on some eight schools in the district concern-
ing the questioned meeting session., Individual board members
had seen £it to poat these notlces at the schools nearest
their own homes. Evidence indicated that all announcements
had been on display for a sufficient period of tinme,

Failure of the district secretary to post the notices
personally did sot affect the meeting, for performance of
this function by board members constituted "substantizl com~
pliance”, To the claim that the form of ballot was fllegal,
it was determined that existing law did not specify a re-
quired form for ballots, only that they express the intent
of the voter.

On the point that there was no legal authority miven
the board of education to use money voted for purchase of
& certain plot of land and school construction at an eariier
session for property purchases approved at a later meeting,
the appelisnt was held to be correct,

. « » The statute does not say that the

moneys received by the treasurar for school
purag:asa shall be paid out for such uses as
2all be paid ous on thy written order of the

trustees, which order shall atate the purchase
for which it iz given. The object of requiring
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the order to state the purpose is not to enable
the truastess to divert the fund to an object
different from that for which it is raised

but, on tﬁa contrary, Lo prevent them from
dﬁmg 80.

Action of the type suggested above was completely
out of order since funds appropriated for s specific need
may not be applied to another purpose without the approval
of the electorate, Until such time az the legal voters
suthorised a propsr transfer of moneys to include purchnse
of the new tract, the funds appropriated previcusly could
not be used,

At its hearing, the State Board concurred with the

Commissionert?!s decision as previously outlined.
Summary.

Of primary consideration to any beard of education
ie that it funetions within the limits nf delsgated author-
ity. In the main, these powers are derived from the state
board, for education is the reaponsibility of the state.

Annual school meetings permit the elsctorate %o
exercise effective control over school policy. These
elections includs severnl activities, namely, vote of the
annusl school budgset, reising of funds for current expenses

stees, 36 Hew Jersey Law
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by means of a special tax, and the voting of bond issues
for capital expenditures, VWithin defined limits, a vote
way be taken to rescind action of a previous meeting
appropriating funds:

There iz nothing in the law which authore
iges or prohibits calling a meating for the
ggrpose of rescinding action previously taken.

e right exists, therefore, under the general
power to call a meeting 3hau the interests of
the schools require it.>

Special meetings of the legal voters are called only
by the board regularly convened at such time as it determines.

The Board of Bducstion shall have the power
« » o to call a apecial meeting of the legal
voters of the district at any time when in 4its
Jjudgment the interests of the school require it,
or whenever fifty of such legal voters shall
request it by petition so to do. In the notlces
of any special meeting, called uporn petition as
aforesaid, shall be inserted the purposes named
in said petition so far as the game are not in
conflict with the provisions of this act, Ko
business shall be transacted at any special
neeting except as shall have been set forth igl
the notices by which sald meeting was cslled.

Sehool law decisions have established thiat boards
enjoy power to call special meetings of the voters, but may
not be compelled to do so if they feel such actions would
not serve the best interest of the school districti?,

' ﬂ%ﬂo Bép parﬂ. lQ»

reehold Township Bourd of Gducntion,
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Legislation concerning the schools has becowe quite
ecomplicated. It follows then that tha board of educabion
must rely, to a considerable degree, upon the knowledge
and talents of its district secretary who is expected to be
well versed in the interpretation of the requirements of
the law related to local public education. Lack of this
esgential legal "know-how" governing its financial affairs
sxposes the board to delaying litigatien brought about by
aggravated taxpayers. These actions ultimately have adverse
effects upon the local school asystem,

Juat as in other areas of this study, not all of
the functions of the distrioct secretary concerned with the
annual schoel meeting were discussed. It was determined that
more would be accomplished by selecting for review those
activities about which litigation has arisen and sbout which
the Commisaioner felt moved to render decisions when such
controversies were placed before him for adjudication, to-
pether with those natters appealed to the State Board and
the Courts for opinion.

The danger of invalidating the vote on bond issues
begomes quite apparent, once considered, As a matter of
gound business, it is imperative that a time limit be set

¢oncerning appeal on bond matters.



SCHOOL BLEGTIONS AND HEFERENDUMS 203

If a board hes any expectation of completing its
aunusl electlion proceedings, discussion of issues can not
be permitted at the annusl meeting. Subversive forces
could effectively defeat the aims and purposes of the aedu-
cation body if the statute were not specific on this point,

Finally, the legislature, psrhaps anticipating the
posaibility, made certain that money voted for specific '
purposes would be used exactly in the manner planned for,
and in no other way.

Responsibilities of the secrstary for properly
advising the board in its financial activities are quite
apparent. In large measurs, the efficiency of the board is
due to the capable guidance and the effectivenesas of this
district official in the purformence of his various linanclal
functions for the local school district.



SUMMARY AND COMCLUSINNS

The imposing task of providing for free public edu-
cation in New Jersey has spanned several centuries. Under
the theory that it held "those powarg not delegated to the
United States Constitution™ the state incorporated a manda~
tory section concerned with sducation in its amended consti-
ﬁutionl of 1875. This constitutional mandate recognised
the legislature as the responsible agency to implement the
accepted theory that education 46 & matter of state rather
than of local concern, that it is the state that should
establish, maintain, and support a "thorough and efficient"
system of free public education for all of its children
betwesen the ages of five and sightean,

Education within the state is subject to three con-
trols: the state bourd of sducation and commissionsr, the
county superintendent, and the local school district. The
purpose of this thesis has been to review the legal basis
of the duties of the office of secretary of the local board

as affected by these controls,
A chureh elerk who was licensed by the colonial

governor in 1664 was & tescher in what is believed to be
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the first school estublished in New Jergsey. There were no
boards of educsation or other persons especimlly designated
to employ these 'drillmastera', Later, the law provided for
three "town's nen" to assume the responsibility of hiring
school masters and acquiring schoolhouse accommodations.,

Puritan educational tradition of the Kew Haven Colony
made & most significant lmpression upon the derivation of
the school system of the state. Perhaps the most important
of these contributions were the town meeting and the common
school to serve the community. This New England township
system of education was controlled by the town meeting which
supervised all essentisl school activities,

Conditiona in town mansgement became such that appro-
priate legislation was soon provided for the administration
of schools at the township level by three or more persons
selected anmually by the town meeating. Duties of this
comaittee were largely taken over by the town superintendent
some years later. Bach of the school districts existing
within the township was represented by a board of three
trustees who were elected by the taxable inhabitants of the

district represanted,
It was inevitable that municipal functions expanded

to the point that, progressively, more authority was of
necessity delegated te the school committee in the management
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of school activity. Jince wost school problems either
originated or were ultimately resolved at the town meating;
the municipal clerk assumed, and rightly so, that he wag
held responsible for ineluding school committes actions in
recording the minutes of the town meeting. Inadvertently,
the town clerk prepared the groundwork for the advent of
the achool clerk who was soon to follow,

Problems of education paralleled those being exporiw
snced by the prowing commmities for many of the sase ressonsg,
Primarily a constant increase in pepulation effected the
development of the schools, Urowing paing forced the town
meeting to give over & larger share of its control of the
schools to the school committee. This body usually consisted
of a heterogensous group of persons in terus of background,
interests and motives concerned with edugation; therefore
the memberahip would often informally delegate to one of
its number the duties and responsibilities of the committee
as & whole,

The aecond and major phase of this writing is divided
into several divisions dealing with the legal basis of the
secretary's appearance, development, and various fundtions
and responsibilitiesa: the creation and expansion of the

office; his functions as secretary and legal representative
of the board; responsibilities relative to the preparvation
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and presentation of the board's required reports and notitces;
his responsiblilitles concerned with business transactions
and accounting; and finally, the responsibilities dealing
with school elections and referenduma.

Huch needed revision of the aducation "Act" was
accomplished in 1867 with the reorganisation of the state
school system. The state guperintendent's foresight was
largely responsible for the official recognition given to
the district secretary's office at this time. It had been
obvious for a considerable peried that school records were
very ameager, There wns little appreciation of the need for
legal proceadings and proper meetings, and of accurate
recorda of loctal school activities,

Gf the decisions reviewsd relating %¢ the linits of
the c¢lerk’s sphere of authority, the Pigcataway decision
appearsed to be the most significant, Therein it was deter-
mined that the secratary's office had permanent duties
covered by statute, that his powers were derived through the
statutes rather than from the logal board of education. The
board could not legally expand this officer's functiona
beyond those covered by the School Law.

Many of those familiar with the needs of the office
of district secretary have repeatedly urged that appropriate
requirements be set by atatute in order for persons te becons



SUMMARY AND CONCLUBIONS 208

eligible for employment as such, Other than yualifying as

a board member, if chosen from 1ts membership, the clerk

of the board needed to meet no specific conditions to sscure
appointment,

Review of cases dealing wlth the term of office of
the board secretary reveals that he too is subject to dis-
mizaal under proper legal conditions, However, it has been
¢learly established that the clerk can enjoy tenure rights
upon successful completion of three successive yemrs of full
time service to the board of education,

It would be difficult to meusure the contributions
wnich an efficient secretury mekes to the total school preopram.
His is the reaponsibility for establishing a desirable routine
in the keeping of accurate and complete minutes of all board
activities and accomplishmenta, Since all school problems
aventually come to him, he must always be prepared to place
vefore the board, without loss of precious time and effort,
all evidence of past board actions dealing with any subject,
This board seribe must be possessed of excellent Jjudgment in
the matter of compiling an accurate and concise account of
the bourd's history.

The board secretary assumes an extremely important
position in his rols as legal agent. Although boards of

education, under the statutes, are nonconbinuous bodles,
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their efforts are continuous, It is the district secrotary
who bridges the gap created by changing adninistrations to
effect the board's continuity of action by enforcing its
rules and mandates,

Existence of the board of school estimate perturbed
some people to the extent that this body bhecame the subject
of periodic controversy, The Jupreme Cowrt was eventually
called upon to establish constitutionslity of the act which
¢reated the estimate body, In addition to his duties as
secratary of the board of educatlon, this officer also zerves
as secretary of the board of achool estimate, but without
additional compensation.

An instructional ﬁublicationz of the state school
business officials expressed concern with an alleged tendency
among its membership to perwmit persons other than thenselves
to relezse board information, to give certification of the
authentieity of these board records, and even to go so far
as to affix signatures to documents which were clearly
matters for the secretary's attention, Attempts to nosume
the board's financial responsibilities have usunlly been
effectively thwarted by reference to the statutes or through

appropriate legal action.
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Chaos could be the resuly, while the progress made
in edugation would be virtuamlly nil, should the Sghool la
not require that the clerk, in his tupacity as secretary to
all standing and subcommittaees of the board, send written
notice to all congerned of mestings of the board of sdu~

cation, This officer is expected %o take minutes of these
sessions for future refersnce by the board,

Judgment of the composars of the requirement that
purchase orders be approved by the secretsary was sinmply in
conformance with sound business procedure. Procurement of
many nonessentials or i{tems in full supply, together with
placemsnt of orders for which no fundes existed, can oteur
without this officer's performing this conbtrol activity.
Purchases are normally made from the lowest bidder, who may
not be & membsr of the board of edusation, for as auch he
would have a direct interest in the "claim or contpset™, in
line with budget allotments and maintenance of proper stan-
dards. Purchasing procedures must be analymed pericdically
to achieve greater benefit for the losal school distriet.

To a significant degree, the type of educational
program offared by the schools is influenced by the financial
support extended, It follows, then, that while the business
functions of education need not be overemphasized, the
importance of these operations must not be underestimated.
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The value of fidelity bonds for assurance of proper per-
formance of theass procedures Ly the responsible officer are
immeasurable.

Recognition at the stute level of the need for a
"uniform and simple system of bookkeaping” brought about
the appointment of an inspector of accounts by the state
board of education, This offigial apparenily was aware that
sound general and acourate cost acecounting, together with
intelligent budgets and financisl reports, were basic to
correct business procedure. The statutes further provided a
gheck upon the handling of public funds for education by
requiring that the district secretary "audit all accounts
and demands against the board®. Assurance must be avallable
that the booke are sccurate and all expenditures legal by
verification and analysis of all entries,

In conclusion, it c¢an be said that the history of
the development of the functions of the secretarial office
of the local bourd of education had its origin long belore
its appearance in 1867 at which time creation of the office
became mandatory., Ite duties and importance have expanded
to the degree thaut it is inevitable that recognition must
soon be given to bthe recommendation that applicants for
appointment to this office be certified in terws of educa-
tional backgrowd end fitness as ostablished by the 3tate
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Board and Commissioner of Bducation. This long-needed
actlion, undoubtedly, will be its next development of histo-
rical significance,

Buties of the cleriecal officer of the hoard of sdu-
cation are myriad. Hany of these functions have been
tested for their legality before the local board, the state
comnisgsioner and state board of wsducstion, and the Courts,
Those found in contravention with the statutes are appropri-
ately revised to conform to stabe requirenments, for education
at the local level derives its powers frem authority delo-
gated to it by the state board of education. The secretary
is clearly more than simply a clerical employee whose duties
are created and established by the local board of education.
His functions and autherity are derived from the statutes
and the State Board of Education,
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HEW JERSEY STATUTES ANNOTATED, l?hﬂl TITLE 18, BDUCATION
(PERMANENT EDITION): COMBINED LIST oF DUTIES OF SECRETARY
AND DISTRICT CLERK OF BOARD OF BDUCATION, IN GENERAL, THE
ORDER CATBGORY WAS CONMSIDERED IN 3TUDY.

Title: Gh&}?t

Jear Page ____  Sec, Deseription
Shapter 11
122 18:6-30 Appointment; vompensation
removaly bond,
1955 90 18:7-68 Appointment; compensation
term; removal; bond.
" 90 18:7-69 Powers and duties.
" 188 18:7-61 Special meeting of legal
" 1 18813~ ?:mg”'n £ employment
t ontracts of employment.
" ZZ 18:6-3 f intmant regavgg of
erks in office.
" 59 18:6~8 Sualifications,
n Zg ; ..u "
1954 z Tenure and dismissal.
185 lﬁt7~5 " " "
1955 L2 18:5-51.3 Tenure in office.

1955
n

1955

123 18:6-32 Recorder and custodian of
securities, books, and papers.

z&z 18:7-69 Duties (general).

18:5-61 ?ailurc to make report;

81 18:5-67 E val of janitors for
cause] prouedure,

107 3.6-9 Ogbh 3f buard mmmbera.

22 1&: varifiuauion of damanda.

lation unless otherwise indicated.




1955
i

1955

1955

i3

152
154

129
105

66
1
L

Title: Chap,
m ..___-_____S;M‘-*
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Chapter IXIY {con'd)

EEEERE

Affidavits es to bills presented.
Honey paid out on warrant.
Disbursements by warrants,
Approval or disspproval of
warrante by auditor and board
of education.

Msburpenentd by rarrants.
Gontracts of wuployment.,
%diﬁniamr Mmhl&d

ritten ﬂhﬂl’gﬂﬂ »

School Reglsters,

Anmual convention; attendance;
salaries,

Piling of charges.
Vacoination axponse.

Duties,

Complaints certified,

fmgrd vm&gaun.

b ¥
Bue and be aued,

#oowow o amployment
of gounsol,

18:6-18
18:7-113
18:6~50

18:7-
wzg-s

Jecretary of hoard of
astimnte.
Annual budget estimate

hoaring.
Dawrg%ﬁm by board of

estimate of amount necassary.
Gartificate of amount fixed,
Determination of mmount
needed for omergency.

Board of estimante to Iix
anount.
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Title: Chap.

Joar Page . Seg Begepription
Shapter IV (con'd)
239 S4thei5° Cartifications to county
3 Lax bﬂardv
148 40:184-25 ﬁmag:timn of transfer
Gaas .
1955 61 18:6-22 Anmual report,
188 18:7-61 3p:a1al mﬁzging of legal
VoLeYrs.
L21 18:14~-101 Hilitary referendum vote.
1955 149 18113-18 Subpoenas.,
29 18:4~9 Heporta to county super-
1955 k3 18:5-5 Sorvifiagaton of yroll
- a1 cation o o1l
" 59 l&:éulg Organigation of bg:rd of
education.
" " 18:6~13 Qrganization of board of
education.
" 61 18:6-23 Sue and be sued.
" 89 18:7-59 womon Wy amployment
of tounsel.
105 18:6-6 Board vacancies,
106 18:6-7 " "
182 1817-51 " n
Chapt
1955 59 18:6~8 Lualificationa.
21k 181787 gaegrd of proceedings with
DINNGLE o
61 1816-22 Annual veport.
1925 70 18:6-77 Claims auggorisﬂd; itemined,

and amount appropristed.
193 18766 Itemised bills, sl




1953

1955

1955

1955

1955

1955

19355

20
133
161

b5
190

123
123
196
468

65

139

A P8R B

Title: Chap,
-—*—-—v—-—um-h
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Rescription
Chapter ¥ (con'd)
1817-69 Hone id out on warrant,
l8ag-80 W&rrzngz and statenents
forwarded to auditor.
18:13-94 Making of deductions from
compensation,
18:5-65,3 Bunnary of audit.
18:13-114 Annual report to gounty or
¢ity superintendent,
18:6-33 Collection of moneys; monthly
report of receipta.
18:6~3, Audit and preservation of
accounts, vouchers and
18:6-35 Monthly and yeerly .
: nthly and yearly reperts
%o board of education.
18:)4~7 Tuition.
18:15-100 Disbursements on signhature
of president and sscretary.
181649 Annuel estimate of board of
education,
18:7-12 Annual budpet estimate.
18:6-55 Emar%anﬁ astimate by board
of education.
18:6-59 Batimate of needs by board
of aducation.
Shapter VI
18:5-1,7 Special election to separate
school districts,
18:5+17.1 Election on consolidation.
1815-17.2 Certificate of results of
elaction,
18:5-83 Blection resulus lost,
18:7-5 agguahiom in hoard moesbher-
ship.
18:7-9 Ingrease in board member-

ship.
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1955
1955
L

1955

1955

1955
1955

1955

Title: Chap.
Seo,
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Beseription

Chapter YI {con'd)

18:7-15
A
18:7-22
18:7-24
18:7-25
18:7-26
18:7-28
18:7-29.3
18:7-30
i
18:7=15
1817-47.2
18:6~72.1
18:7-87

18:7-90
18:7-96

18:7-97
g -
13:7-8?
18:7-100
18:7-103
18:7-104

1817-106

16 H 7"’1%. l

Notica of slection.
Additional polling places.
Equipping " o
Nominsting petition and
accompanying certificate.
Verification of nominating
gﬁtitian.

ime to file nominating

etition,

fective nominating
8otition.

lerk to obtain registry
liuts »
Drawing of names for
gosiuion on ballot,
aaerigtien of ballot
{clerk's signature).
Certification of challengers,
Election results forwarded,
Announcing results and
forwarding ballots, ete.
Kotice that voting machines
will be used; delivery,
Provisions applicable to
bonds,
Revord of proceedings with
bonds .
Issuance »f bonds,
Tax statement of bond
interest,
Paid bend cancellation.
Tax leviea,
lssuance of refunding bonds.
Bonds as liens on property.
Hoten or temporary bonds,
Taxation to pay interest.
Temporary loan bonds or
ggrmanant bonds..

cal tax reduced by amount
transfaerred.
Local tax reduced by amount
transferred.
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Title of Secretary s defined by law.

An Act changing the title of distriet clerks of boards

of education to that of secrstary, snd

amending section
18:7-68 and 18:7-69 of the Revised Statutes &

Al

Be it enacted by the 3Jenate and Oeneral Assembly of
the State of New Jarsey:

1, Section 18:7-68 of the Revised
to read as follows:

18:7-68 Every board shall by a mejority vote of
all 1ta members appoint & sscretary, who may be
elected from among such members, and shall fix
his compensation and term of employment. The
secretary, as such, may be removed by a majority
vote of all the pembers of the board subject,
however, to the provisions of section 18:5-51 of
this Title.

The title of every district clerk in
office on July 1, 1953, is changed to that of
secretary and every holder of such office shall
continue in said office without change in term
or tenure of office or pension rights notwith-
standing said change of title,

as 18 swended

Article VI and VII School Districts.
p VI diaty

le VI di ieta: usuvally found in cities,
menmbers appointed by the nayor.

A V1)
t ips, and
by the voters.

stricta: usually found in towns,
oroughs, Board menbers elected
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OPINION QF THE SUPREME COURT GIVEN BY JUSTICE PARKER IN THE
CASE OF Kozusko v, Oarratson, 102 New Jersey Law 510,
(Footnote 2L, p.

In this state it pas been held that the vote of &
member present who declined to vote at all should be counted
in the affirmative. lMount v, Parker, 32 New Jarsey law Ji4l.
But that, in our view, is not this case. If there was one
point on which the three non-voters expressed themselves,
it was that they did not wish to be counted as in faver of
the resolution, Under such circumstances the correct rule
is laid down by the Court of Chancery in the same year (l&é?)“
in Abels v. McKeen, 18 New Jersey Equity Reports 462 (p, 465),
where Chanecellor Zabriskie said:

At such a meeting, if a vote is taken, and no

one dissents, all who do not vote are considered as
voting with the majority for the motion. And a
vote of three ayes at a meeting of twenty, where
no one dissents, 18 considered as the affirmative
vote of all present,

But the obvious corollary is that when a member doen
dissent, his vote cannot properly be counted in the affirm-
ative. The common sense of the matter seems to be that 1v
should be recorded in the negative.

¥We conclude that in law and fact there were only
three &ffirmative votes of six present in favor of the

resolution, and that it was not legally adopted.
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OPINION OF THE COURT OF ERREORS AND APPBALY OF NEW JERSEY

GIVEN BY CHIEF JUSTICK BROGAN IN THE CASE OF m_pg_%%g
Jersey v, Goodfellow, 1lll New Jersey Law 60k, at page
and 607 (Footnote 25, p. 30).

It should be noted that gounsel stipulated in open
court below that the three objecting councilmen were in the
maeeting room at the time of the appeintment of the respondent
and expressed their dissent hefore quitting the council table,
Their refusal or failure to vote justified recording them in

the negative. KXogusko v, Garretgon, 102 New Jersey Law 508,

AMENDMENT TO dct of 1903, Section 276, School Law,
b 0 R per 302, (Footnote 34, p. 35).
. « « Whenever any school distriet shall con-

tain more than one municipality the Board of Ldu-
cation may appoint a suitable person as custodian
of school moneys of said distriect, and nmay fix his
salary and term of office. Such custodian shall,
when requested to do so at any time by the board,
render to said board a true and full sccount of
all moneyz in his possession, as such custodian,
up to such time, and of all payments made by him
out of said moneys and for what purpose, and shall
also, when required by resolution of sald beard,
deposit in any bank or banking institution desig-
nated by said board, all moneys then in his han
or thereafter collected or received by him as such
custodian; he shall give bonds for the faithful
discharge of his duties in such amount and with
such sureties as said board shall direct, but such
bonde shall be for a sum not less than the amount
apportioned to said district by the County Juper-
intendent of Schoeols; until the appointment of a
custodian of school moneys by the board of sducation,
the collector or other person residing in the muni-
cipality situate in such school district having
the larpest amount of taxable property shall be
custodian of the school moneys of such district.
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OPIRION OF CERTAIN AUTHORITIES GONCERNING
THE HMATTEK OF POWERS ARD CNNTRACTS

860 (Foctnote 39, p. 3¢

al,, 86 Northwestuern Heporter

All persons dealing with schoel officers are presumed
to have full knowledge of the limitations of the powars of
such officers to bind their corporations and the limit of
the power of a school board must be recognized by thoze
contracting with them.

In the case of Bheeler v, Alton, 56 New Hampshire 540,
it was held that (Footnote 40, p. 38).

A school trustee in the discharge of his duties is a
special agent whose powers are limited, and it is incumbent
upon those who undertake to deal with him in that capacitvy,
to ascertain whether he is acting within hiz authority.

Woorhees stated, at page 127 of Law of Public Hehools,
that (Pootnote 41, p. 38).

. o o &n oral modifieation of written contracts of
the school board by the president of the board is of no
effect. Nor has the praezident of the board any specisl right
to modify an existing contract on hehall of the board . . .

4 provision inserted by the president of the board in a
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writtien contract without the suthority of the board is not
binding upon the bheard or diatriet.

In his work on Lontracts, Anson, in Chapter XV,
paragraph 382, page 459, held that (Thesis, p. 38).

A contract may be broken in any one of three ways:
A party to a contract (1) may rencunce his duticy under it,
(2) may by his own act make it impossible that he should
fulfill them, (3) may totally or partially fail to perfora
what he has promised. . . The last, of course can only tuke
place at or during the time for the performance of the contract.

In 3ection 39 of the sume source, Anson remarked that:

Vhen default is mede on one aide, the couwrts must
deteramine whether or not that default amounts to a rebunciation
of the contraat by the perty meking it, or so frustrates the
object of the contract as Lo discharpre the party injured frowm
his duties and lisbilities.
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943, Rule 133 (Footnote 50,

Pe b4},

It shall be the duty of & supervising prin-
cipal to visit the schools under his control, to
supervise instruetion in the classrooms of such
schools and to consult with and advise the prin-
cipals and teachers in procedures, methods, and
materials of instruction so that the best results
may be obtained by the pupils. He shall be res-
ponsible for the discipline and conduct of the
schools, He shall also advise concerning child
accounting, behavior and personslity problems
and needs, educational and other adjustments to
individual abilities, grablﬂms of gulidance, pro-
gremming, class snd school organization and
management. He shall exercise such other functions
of educational and administrative leadership,
supervision, and guidance as may be nscessary for
producing best possible educational conditions and

outcones,
07 CLERK %ﬁ&&i}%
;»:g.‘ ?ii: . :’34; L

It is therefore the opinion of the Commisaioner of

LEGALITY Og EﬁLﬁRGﬂME%T OF DUTIED OF ﬁI%gﬂl
pt: al, iscatawn) ghip [ of ;

Bducation that the Piscataway Township Hoard of bBducation
cannot legally enlarge the statutory powers of the district
clerk so as to include any function such as the ﬁuparviﬁgng
of the business of the schools and of buildings, grounds,
equipment, janitors, etc., with the further result of
enabling a Board member to engage in and be conpensated for

duties expressly denied him by statute. There would appear,



APPERDIX & 232

however, to be nothing illegal in a district clerk's per-
forming such duties as are logically connected with his
statutory funetions, such for instance as the distribution
and supervision of school supplies, which duties are

implied in his express power of purchasing scheol supplies,
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ELECTION REQUIREMENTS AND PROCEDURES FOR SCHOOL BOARD VOTING
FRIVILEQES .

ggg§§%§_;ggg, Chapter 211, Section 12, p. 364, (Pootnote 9,
P .

The said clerk of the board of education shall
at least seven days before the holding of such
election cobtain from the person having in charge
the poll books for the municipality or munici-
palities, or election districts, comprised within
said school distriet, and no person shall be per-
mitted to vote at such achool aelestion unless his
or her name appears on baid books as having voted
at the preceding peneral election; provided, how~
ever, that any person who shall have becone of
age since the preceding general election, and
shall be cotherwise posaessed of all the qualifi-
cations which would entitle such person to vote
in any general election, shall, upon application
to the ¢lerk of the board of education at least
two days prior to the holding of such school
election be entitled to vote in said school
election.

Should any person so mentioned in this pro-
viso make application, as aforesaid, it shall be
the duty of the clerk of the board of education
to compile separately a registry of such appli-
cants and the list so compiled, as aforesaid,
shall have the same force and effect for the
purposes of this act as the g:ll books, and a
person's name so appearing thereon ahail be
entitled to vote at such school elaction as if
his or her name had appeared on the poll books
of the preceding gensral election.

ELECTION REQUIREMENTS FOR SCHOOL BOARD MEMBERSBHIP CAKDIDACY.
chool _Law Edition of 1925, Section 118, paragrapha 2, 3,
and 8, p. 07-08, (Footnote 15, p. 185).

{(2) Candidates to be voted for at the regular
school election shall hereafter be nominated
directly by petition, a8 hereinafter provided,
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(3) Batd petition nominating a cundidate
for member of the board of education shall
be addressed to the clerk of the board of
education and shall set forth that the
signers thereof are qualified voters of
the school distriet in which they reside
and for which they desire to nominate the
said candidate; that they endorse the can-
didate named in the said petition for member
of the board of education, and that they
request that the name of the person so enw
dorsed be printed upon the official ballot
to be used st the ensulng election for
members of the board of education., Sald
petition shall further state the residence
and post office address of each person so
endorsed, and shall emrtif{ that the person
80 endorsed is legally qualified under the
lawa of this State to he elescted a member
of the sald board of education. Accom~
panying the said petition the person
endorsed therein shall file a cortificate
stating that he is qualifled to be elected
a member of the said board of education;
that he consents to stand as a candidate
for election, and that, if elected, he
agrees to accept and aqualify as a menber
of the said body.

(8) In case any petition requesting that

the name of the geraou 80 endorsed be printed
upon the official ballot shall be found to

be defective, it shall be the duty of the
clerk of the board of education to forth-
with notify the cendidate so endorsed,
setting forth the nature of such defect,

and the dates when the ballots will be
printed and the candidate endorsed on the
defective petitlon referred to shall be
permitted to amend such petition either in
form or substance, so as to remedy such
defect, at any time prior to the date set for
the printing of such ballote.
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BLECTION NOTICES DEFICIENCIES.,

y Vol, XV, N 73,

For the established rule is that the particular
form and manner pointed out by the statute for giving
notice to the great body of elesctors is sufficient, and
the question in such cases is, whether the want of the
statutory notice has resulted in depriving sufficient of
the electors of the opportunity to exercise their franchise
to change the result of the elsction,
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Kogusko v. Garretson, 102 New Jersey Law 510,

In this state it has been held that the vote
of a member present who declined to vote at all
should be countad in the affirmative. Mount v.
Earker, 32 New Jersey Law 341, But that, in
our view, is not this case, If there was one
point on which the three non-voters expressed
thenmselves, it was that they did not wish to be
countad as in favor of the resoclution. Under
such circumstances the corrsct rule is laid
down by the Court of Chancery in the same year
(1867) in ﬁg%;g~£g§¥g§g§%, 18 New Jersey Equit
Reggrts 462 (p. y where Chancellor Zabriskle
said:

YAt such a meeting, if a vote is taken, and
no one dissents, all who de not vote are con-
sidered as voting with the majority for the
motion. And a vote of three ayes at a2 meeting
of twenty, where no one dissents, is considered
as the affirmative vote of all presant",

"But the obvious eorollary is that when a
member does dissent, his vote cannot properly
be counted in the affirmative. The coummon sense
of the matter seems to be that it should be
recorded in the negative®,

"We conclude that in law and faat there
were only three affirmative votes of six present
in favor of the resolution, and that it was not
legally adopted®,

The Court of Errors and Appeals of this Btate decided simi-
larly in the case of ftate of New Jersey v, dfellow, 111
New Jersey Law 604, at page 0O

*It should be noted that counsel stipu-
lated in open court below that the three object-
ing cnuncigmmn ware in the meeting room at the
time of the appointment of the respondent and
expressed their dissent before guitting the
council table, Their refusal or failure to

vote Justified raecording them in the negative.
Kuzusko v, Gerretson, 102 New Jersey Law 508%,
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al., 86 Northeastern Reporter 860.

"All persons dealing with school officers
are presumed to have full knowledge of the limit-
ations of the powers of such officers to bind
their corporations and the limit of the power of
a school board must be recognized by those con-
tracting with thenm®,

In the case of Wheeler v, Alton, 56 New Hampshire 540 it was
held that:

"A school trustee in the diacharge of his
duties is a agecinl agent whose powers are
limited, and it is incumbent upon those who under-
take to deal with him in that capacity, to ascertain
whether he is acting within his autherity”.

In the Law of Publiec Schoels, page 127, Voorhees stated:

e« +» o an oral modification of written contracts
of the school board by the ﬁzesident of the board
is of no effact. Nor has the president of the
board any special right to modify an existing
contract on behalf of the Loard . . . A provision
inserted by the president of the board in a
written contratt without the authority of the
board is not binding upon the board or district”.

snaon, in his work on Contragts, para, 382, says:

"A contract may be broken in any one of three
ways: A party to a contract (1) may renounce his
duties under it, (2) ma{ by his own act e it
i:gosaible that he should fulfill them, (3) may
totally or partially fail to perform what he
has promised . . . Ihe las%, of course can only
take place at or during the time for the perform-
ance of the contract',

Moreover, in Section 394 of the same work Anson holds that:

nwhen default 45 made on one side, the courts
pust determine whether or not that default amounts
to a renunciation of the contract by the party
making 4t, or so frustrates the object of the
cuntract a8 to discharge the party injured from
his duties and lisbilities",
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3 of the State Board of Education, 1943,

Rule 133:
"It shall be the dutg of a supervising
0

princi to visit the schools under his
control, to supervise instruction in the
c¢lassrooms of such schools and to consult
with and advise the pringipals and teachers
in procedures, methods, snd materials of
instruction 8o that the best results may be
obtained by the pupils. He shall be res-
ponsible for the discipline and conduect of
the schools. He shall also advise concern~
ing child accounting, behavior and person-
ality problems and needs, educational and-
other adjustments to individual abilities,
problems of guidange, programming, class
and school organization and management.

He shall exercise such other functions of
educational und administrative leadership,
supervision, and guidance as may be necessary
for producing best possible educational
conditions and outcomes”,

blic La y Chapter 302, amendment to Sghonl Act of
y section 276, School Law.

", « « whenever any school distriet
shall contain more than one municipality
the Board of Bducetion may appeint a suit-
able person as custodlsn of school moneys
of said district, and mey fix his salar
and term of office. 3Such custodian shall,
when requested to do so at anytime by the
beoard, render to said board a true and full
account of all moneys in his posseasion, as
such custodian, up te such time, and of all
payments made by him out of sald moneys and
for what purposs, and shall also, when re-
quired by resolution of said board, deposit
in any bank or banking institution designated
by said board, all moneys then in nhis hands
or thereafter collected or received by him
as such custodian; he shall give bonds for
the faithful discharge of his duties in such
amount and with such sureties as said board
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shall direet, but such bonds shall be for

a sum not less than the amount apportioned

to sald district b{ the County Super-
intendent of Schools; until the appoint~

pent of a custodlan of school moneys by the
board of education, the collector or other
person residing in the nunicipality situate
in such school district having the largest
amount of taxable property shall be custodian
of the school moneys of such distriety.

Legality of lnlargement of Duties of District Clerk.

Gaskill et al. v, Piscataway Bosrd of Educstion

It is therefore the opinion of the
Commissioner of Bducation that the Piscate
away Township Board of Education cannot
legally enlarge the statutery powers of the
district clerk so as to include any function
such as the supervising of the business of
the schools and of buildings, grounds, equiiw
ment, janitors, etc,, with the further result
of enabling a Bosrd member to engage in and
be compensated.for duties expressly denled
hinm by statute. There would appear however
to be nothing illegal in a district clerk's
performing such duties az are logically
connected with his statutory functions, such
for instance as the distribution and super-
vision of school supplies, which duties are
implied ir his express power of purchasing
school supplies,
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ABSTRACT OF

Education in New Jersey is primarily the responsi-
bility of the statse, by virtue of a constitutional mandate.
In the atatewlide reorganisation of public education in
1867, mandatory provision was made for the off'ice of diastrict
secretary of the local board of education. This thesis
investigates the historical background and development, snd
the legal basis of the duties of this office.

The development of the study has several limitations
to be cbserved. 3ince the investigation refers only to New
Jersey, it is confined by the number and types of records
which are accessible in order to accomplish the aims set
forth. Review of the statutes, significant decisions, and
recognized suthorities, together with a limited use of find~-
ings of courts of areas other than New Jersey, establish the
legal aspects and practices sought. Included as primary
sources are the state and federal constitutions, state
statutes, both "official” and annotated series, school law

decisions of the commissioner and state board of education,

deciaions of the courts, and state legislative documents.
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In its evolution, the thesis undergoes two distinet
phases, while containing some six chapters. The initial
phase, to be found in Chapter I, contains background inform-
ation dealing with the office under investigation. Secrutiny
of early records indieates current educational conditions
while under the direct influence and control of town meeting
administration., Delegation of much of this responsibility
for local education is deseribed in the formation and
activities of the school committee whose work was implemented
by the passage of proper enabling legislation. All evidence
indicated a pressing need for more efficient managerent of
the schoole, Permissive appearance of the clerk in the
person of one of the trustses, to whom was given, or who
assuned, much of the responsibility of the school committes,
tended to improve this difficult condition,

Moving from a background of permissive existence,
as described in the opening chapter of this thesis, Chapter
1I, in introducing the second stage of development, brings
forth the inadequacy of the then existing educational
system, With the revision and reorganization of legislation
concerned with schools im 1867 came officlal and mandatory
acts providing for the distrist secretary. Creation and
anticipated expansion of this office demanded that the
scope of its authority be delimited. Uecisions arrived at
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in school litigation, as dessribed herein, accomplished a
great deal in the problem of circumseribing this official's
Jurisdiction, The question of speeific qualifications
required for appointment to this important position devolves
to & deseription of requirements necessary for eligiblility
for board membership, since the clerk's legal qualifications
are insignificant and for the reason that he may also ¢on-
eurrently sit as a board member. The gecretarial agent, as
revealed in this writing, may also enjoy tenure of office
under certain prescribed conditions, among which is the
obligation that he serve in a full-tiwme capucity.

Discussion of the desirability and value of the
required secretarial duties performed by the clerical sgent
of the board are deseribed in some detail in Chapter III,
The functions of this officer as legal representative of
the local board of education, with particular emphasis on
gome of the legal responsibilitiss he agsumes, are also
reviewad,

logal existence of the board of school estimate ias
explered in Chapter IV; the local school board secratary
perves this group as its secretarial agent, Importance of
certification by the clerk of the board of education's
offieial transactions is relterated and confirmed in the
second of some thres sections ¢f the chapter. It is further
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determined that one person, nemely the secretary, should
assume the responsibility for notifying the board member-
ship of impending meetings or other activities of its concern,

Role of the clerk as the chief fiscal officisl of
the board is explored in Chapter V by way of an examination
of his duties as purchasing agent. His activities concerned
with proper accounting procedure in the disbursement of
achool funds are alsoc observed in examining the manner in
which the board perforns ite business functions, since the
secretary conducts a substantial amount of this business
activity.

The concluding chapter of this study reviews the
obligations of the clerk in his responsibilitles dealing
with elections and referendums. Dutles of the district
secretary related to the annual school meeting are discussed,
in addition to his obligations in the matter of ralsing
funds at the local level for educational needs. It is quite
apparent that the secretary must be capable and effective
in hie various financial functions in the interest of the
local school district.

This investigation of the background and present
legal status of the school diatrict secretary discloses that
the offfice in queation had besn in existence and was

functioning for some time prior to its official appearance
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in 1867. Few legal requirements must be met in order to
qualify for appointment to this position, bLut it can be
safely concluded that it is inovitable that appropriate
standards will ultimately be formulsted in order to improve
the contribution of this valuable functionary. It has alse
been clearly established that thils official 4is far more then
merely & clerical employee whose duties are craated and
defined by the local board of education. lis functions and
suthority are derived from the state statutes created by

the Lerislature and the State Board of Education.



