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Abstract

There is an increasing movement recognizing LGBT rightsin the international arena. In
China, “tongzhi” (a Chinese term for LGBT) still face massive discrimination due mainly
to the Chinese government’s repressive indifference policy. Thisthesisfollows Kees
Waaldijk’s developmental pattern theory of the recognition of gay rights, starting from
decriminalisation, anti-discrimination, and reaching partnership legislation. It examines this
theoretic pattern in relation to the development of sexual minority rightsin the United
Nations (UN), European and Canadian human rights law systems. Although every
jurisdiction hasits own unigue aspects, each basically followed Waaldijk’s pattern. The
thesis concludes that the application of privacy, equality and non-discrimination principles
have helped sexual minorities to achieve equal rightsin avariety of fields.

The thesis further examines whether the experiences within these three human rights
systems can be adopted in the Chinese context. Since the UN laws are soft laws, they will
help influence legal reform for tongzhi rights in China but will not be a decisive factor.
With regard to the regional human rights model, unlike Council of Europe and the
European Union, the Association of Southeast Asian Nations (ASEAN) isunlikely to push
the development of human rights in China due to the lack of a strong tie between China and
ASEAN member states. The Canadian experience isinspiring but will not be easily
duplicated due to the lack of democratic institutions and the absence of an effective judicial
review system and judicia independence in China.

It is anticipated that the Waaldijk pattern cannot be reproduced in the Chinese context.
Chinawill take atop-down reform route in terms of the tongzhi rights development. The
central authorities will likely adjust relevant policies to the tongzhi group once acrisis has
generated sufficient social pressure that would influence the central authorities to consider
changing their repressive indifference policy. Same-sex marriage law is anticipated to be
the first tongzhi human right legislation in China due to the Chinese traditional culture of
tolerance, the support found among academics, and the current political environment.
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Résumeé

[l existe un mouvement croissant reconnaissant les droits des LGBT dans|’ aréne
internationale. En Chine, « tongzhi » (terme chinois pour les LGBT) sont toujours
confrontés & des discriminations massives principalement en raison de la politique de indiff
érence répressive du gouvernement chinois. Cette these fait suite alathéorie des schémas
de dével oppement de Kees Waaldijik de la reconnaissance des droits des minorités
sexuelles. Lathese examine ce modél e théorique par rapport al'évolution des droits des
minorités sexuelles dans les systemes des droits de I’homme de I’ Organisation des Nations
Unies (ONU), européen et canadien. Bien que chaque system a ses propres caractéristiques
uniques, chacun essentiellement suivi le modéle de Waaldijk. Elle a conclu que
I'application des principes de vie privée, d’ égalité et de non-discrimination ont aidé les
minorités sexuelles pour atteindre I’ égalité des droits dans une variété de domaines.

En suite, lathése examine si |es expériences de ces trois systémes des droits de I'homme
peuvent étre adoptées dans le contexte chinois. Depuislesloisde |’ ONU sont deslois
douces, ils aident ainfluencer la réforme juridique pour les droits tongzhi en Chine, mais
ne sera pas un facteur décisif. En ce qui concerne le modéle régional des droits de I'hnomme,
par opposition du Conseil de I’ Europe et I'Union européenne, I’ Association des nations de

I’ Asie du Sud-Est (ANASE) est peu probable de pousser |e développement des droits de
I'hnomme en Chine en raison de I'absence d'un lien fort entre la Chine et Etats membres de

I’ ANASE. L'expérience canadienne est source d'inspiration, mais ne sera pas facile a
reproduire en raison de I’ absence des institutions démocratiques, un systeme de contréle
juridictionnel effectif et I'indépendance judiciaire en Chine.

Il est prévu que le modéle de Waaldijik ne peut étre reproduit dans le contexte chinois. La
Chine aura une réforme d’ approche descendante (« top-down ») en termes de

dével oppement des droits de tongzhi. Les autorités central es probablement gjusteront les
politiques pertinentes pour le groupe de tongzhi fois une crise a généré une pression sociale
suffisante qui pourrait influencer les autorités centrales a envisager de changer leur
politique de indifférence répressive. Laloi sur le mariage de méme sexe en Chine devrait
étre la premiére droits de I'hnomme concernant le group tongzhi en Chine en raison de la
culture traditionnelle chinoise de la tolérance, |e soutien trouvé auprés des universitaires, et
le contexte politique actuel.
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INTRODUCTION

A. Background

On 15 April 2013, the United Nations (UN) Secretary-General Ban Ki-moon
commented on the protection of sexual minoritiesin avideo message to the Oslo
Conference on Human Rights, Sexual Orientation and Gender Identity. He emphasized that
it isthe “legal duty” of governments to protect lesbian, gay, bisexual or transgender (LGBT)
people and that “culture, tradition or religion” could not be used to justify the denial of
basic rights.* And he also promised to “institutionalize our efforts to address
discrimination based on sexual orientation and gender identity”.?

It was not the UN Secretary-General’s first remarks on sexual orientation or gender
identity. On December 10, 2010, International Human Rights Day, he delivered afirst
speech regarding sexual orientation human rightsin New York calling on men and women
of conscience to “reject discrimination in general and in particular discrimination based on
sexual orientation and gender identity”.® Six months later in 2011, the UN Human Rights
Council adopted thefirst ever UN resolution on sexual orientation rights, Resolution on
Human Rights Violations Based on Sexual Orientation and Gender Identity by a narrow
margin of 23 to 19, with 3 abstentions.* Based on this resolution, the UN High
Commissioner for Human Rights completed areport entitled Discriminatory laws and
practices and acts of violence against individuals based on their sexual orientation and

gender identity.> Apart from reiterating the human rights principles of protecting sexual

! Secretary-General, Ban Ki-Moon, “Secretary-General's video message to the Oslo Conference on Human
Rights, Sexual Orientation and Gender Identity” (15 April, 2013), online: The United Nations
<http://www.un.org/ >.

> 1bid.

% Secretary-General, Ban Ki-Moon, “Secretary-General's remarks at event on ending violence and criminal
sanctions based on sexual orientation and gender identity” (10 December 2010), online: The United Nations
<http://www.un.org/ >.

* Human rights, sexual orientation and gender identity, HRC Res 17/19, UN HRCOR, 17th Sess, UN Doc
A/HRC/RES/17/19 (2011).

®> The United Nations High Commissioner for Human Rights, Discriminatory laws and practices and acts of
violence against individuals based on their sexual orientation and gender identity, UN HRCOR, 19th Sess,
UN Doc A/HRC/19/41 (2011).


http://daccess-ods.un.org/access.nsf/Get?Open&DS=A/HRC/19/41&Lang=E�

orientation, this report identified state’s obligations to protect sexua minorities and
confirmed that sexual orientation is a prohibited discriminatory ground. Thiswas the first
legal document in UN human rights law exclusively addressing the human right issues
related to sexual orientation and gender identity. The report’s findings paved the way for a
panel discussion at the Human Rights Council in March 2012;° which was the first time a
UN intergovernmental body had held aformal debate on the subject. This represented a
great victory after along struggle for sexual orientation rights to be incorporated into
international human rights law.

In May 2012, Barack Obama, the President of the United States, announced publicly
his support for same-sex marriage in the United States before the presidential election.” In
June 2013, in alandmark case United States v. Windsor,® the United States Supreme Court
held the federal legidation restricting the interpretation of “marriage” to apply only to
heterosexual couplesisunconstitutional. New Jersey became the 14th state in the union to
permit gay marriage.® As of August 2013, Argentina, Belgium, Brazil, Canada, Denmark,
France, Iceland, the Netherlands, New Zeaand, Norway, Portugal, South Africa, Spain and
Sweden, the United Kingdom and Uruguay have legalized same-sex marriage nationally,
and many other countries recognize same-sex relationships through civil unions, domestic
partnerships, and other forms.™® With their relationships being recognized, LGBTs are
becoming accepted within societies in many countries in the world.

However, on the other side of the earth, LBGTsin China have a different story. In 2013,

Li Yinhe, a Chinese gay rights expert, again called for support of same-sex marriage a the

® The United Nations High Commissioner for Human Rights. Human Rights Council panel on ending
violence and discrimination against individuals based on their sexual orientation and gender identity, United
Nations Human Rights Online (7 March 2012), online:Office of the High Commission for Human Rights
<http://www.ohchr.org/Documents/I ssues/Di scrimination/SummaryHRC19Panel .doc>.

" Phil Gast, “Obama announces he supports same-sex marriage” CNN News (9 May 2012), online: CNN
<http://articles.cnn.com/>.

8 United States v. Windsor, 570, US, (2013).

° Kate Zernike & Marc Santora, “As Gays Wed in New Jersey, Christie Ends Court Fight” (21 October 2013),
New York Times, online< http://www.nytimes.com/>

19" See the homepage of International Lesbian, Gay, Bisexual, TransAnd Intersex Association (ILGA),
online<http://ilga.org/>.


http://www.ohchr.org/Documents/Issues/Discrimination/SummaryHRC19Panel.doc�

two meetings of the Chinese National People Congress and the Chinese People's Political
Consultative Congress again.** Each year, the Chinese National People Congress (NPC),
the National legislature, gathers along with the Chinese People’s Political Consultative
Congress (CPPCC), officially called Lianghui (the Two Meetings). During the Lianghui,
the representatives in the NPC pass or revise relevant national laws and make important
national level political decisions with the CPPCC.

It has been thirteen years since Li proposed same-sex marriage in Chinafor the first
timein 2001. None of these proposals has succeeded in gathering enough support to
become aformal legal bill for discussion at the NPC. These proposals nevertheless have
been successful at raising public and political awareness of the LGBT community in China.
During this time, dramatic social events have a so taken place. For instance, in 2009 a
couple of gay men held awedding in agay bar in Sichuan, which was widely reported by
domestic media.** Between April and May of 2012, several gay and lesbian couples
walked out from the “closet”, gathered and kissed in public, asking for social acceptance.™
In June 2012, a Chinese singer, Yun Qiao, posted the picture of his partner and their
new-born baby on his Weibo (Weibo is known as Chinese Twitter) to build socia support
for gay marriages. His Weibo attracted alot of attention to theissue of raising achildina
gay family, and his Weibo followers increased rapidly to 31,990 as of November 2013.%

All of this media attention on sexual orientation is slowly changing Chinese civil
society and leading to a variety of outcomes such as increased public debate on gay rights.

In fact, the research on LGBT in academia has grown considerably over the past century in

Y Li Yinhe(Z=441),“ Guanyu Tongxing Hunyin de Tian” (3¢ [F 1 4§ W {1372 %) [Proposal Regarding
Same-sex Marriage]” (15 February 2013), online<
http://blog.sina.com.cn/s/blog_473d53360102ev05.html#comment1

12 'Huang Zhiling and Zhang Ao, “In a‘first, gay couple tie the knot in China”, China Daily (13 January
2010), online China Daily <http://www.chinadaily.com.cn/ >.

B3 Caosi& Chen Yanling( f/[4:#34) “Guangzhou Zhiyuanzhe Qixi Yan Xingwei Yishu Huyu Xiaochu
Qishi(J M [A] P 7% BB - 47 38 AT A 2 AR R Bk 5 40) [ Guangzhou gay vol unteers perform art asking for
eliminating discrimination], the Southern Daily (23 August 2012), online: Zhongshan Net
<http://www.zsnews.cn/Society/2012/08/23/2215639.shtml> [trand ated by author].

¥ Singer Yun Qiao (i F-417%), Weibo, online: Weibo <http://www.weibo.com/ananmark> [trand ated by
author](last accessed: 26 November 2013).



China. Research conducted by some of China’s leading scholars, such asLi Yinhe and
Zhang Beichuan, has, to some extent, helped drive the gay movement in Chinato where it
istoday. The two notable achievements were the decriminalization of male same-sex acts
in 1997 and the depathol ogizing of homosexuality in 2000.*> While homosexudlity was
once considered a crime and a disease in China, these two progressive developments have
helped normalize homosexuality in China.'® With the popularity of the internet and
increasing acceptance of their sexuality, the LGBT communities emerged slowly in big
cities, and began to organize various social events within their communities.*’

However, the attitude of China’s political authoritiesis still ambivalent regarding the
legal status of LGBT groupsin China. Thereislittle positive legislation recognizing sexual
orientation human rights such as the right to assembly or equality rights. Many events are
allowed as long as they stay underground and do not reach the public; otherwise, the police
or political authorities normally interrupt the events. For instance, the Beijing Police shut
down Mr. Gay China, which would have been Chinasfirst gay pageant, an hour before it
was set to begin.*® Many scheduled activities during the 2009 and 2010 Shanghai Pride
festivals were canceled due to pressure from the government.*® Although the subsequent
2011-2013 Shanghal Pride festivals were held in Shanghal successfully, there has been a
variety of interference from the authorities.”® The unclear attitude of the authorities
remains one of the main obstacles for the organizers.*

Such legal uncertainty around LGBT issues frustrates gay activists and also leadsto

Infra Chapter Two, Decriminalizing Hooliganism and Depathologizing Homosexuality, at p 92 and 97.
' Infra note 414 and 429.
7 Infra note 303.
'8 Dinah Gardner, “Police shut down Mr. Gay China Contest”, The Fridae (16 January 2010), online: Fridae
News <http://www.fridae.asia/>.
9 Human Rights Watch, “World Report 2010”, at 291, online: Human Right Watch
<http://www.hrw.org/sites/def ault/files/reports/wr2010.pdf>.
% Generally see, “History, Shanghai Pride”, online: ShPRIDE<http://www.shpride.com/ >. In a 2013 press
release in the Shanghai Pride’s official website, it states a few venues were pressured to pull-out at the last
hour due to the Authorities' interest in these events. Nevertheless, all the events carried on without
cancellations. Despite a successful week, the festival was not without challenges. Authorities have shown a
%reater interest in this year’s events, pressuring a few venues to pull-out at the last hour.

Ibid.



many human rights abuses for China’'s LGBT community.” The majority of LGBT people
in China chooseto live in the closet due to fear and massive socia pressure. The
invisibility of the group contributesto civil society’s lack of knowledge about sexual
diversity within China. The strict official control of the media also renders civil society
unable to understand the LGBT group through mainstream media

The gay movement in Chinais lagging behind the international trend due to this lack
of protection, which puts gay activists at danger, and makes LGBT people reluctant to
expose their true selvesin the public. Civil society is aso unlikely to understand the
demand from this group because of the restrictions set by the Chinese government. The
thesis tends to explore how to overcome these challenges and the feasibilities of legal

reforms for LGBT rightsin China under this global climate in favour of gay rights.

1. Terminology

China in this thesis refers to mainland China, but does not cover Hong Kong, Macao or
Taiwan, due to different socia landscapes and legal systemsin these areas. Likewise, any
discussion of the Chinese legal system, issues or legidlation refers only to mainland China
and does not cover the legal practices or applications in Hong Kong, Macao or Taiwan.

Sexual Orientation Rights: Based on the interpretation in the Yogyakarta Principles,
“sexual orientation refers to each person’s capacity for profound emotional, affectional and
sexua attraction to, and intimate and sexual relations with, individuals of a different gender
or the same gender or more than one gender” .

LGBT: LGBT isacommon abbreviation that refers to individual s identifying themselves

as lesbian, gay men, bisexual or transgender. This term has gained universal recognition in

academic and social life at present because it emphasizes adiversity of sexuality and gender

2 Seeinfra Charpter Two, Human Rights Violation: Police Repression and Harassment, at p 91.

% |nternational Panel of Expertsin International Human Rights Law and on Sexual Orientation and Gender
Identity, “The Y ogyakarta Principles. Principles on the Application of International Human Rights Law in
Relation to Sexual Orientation and Gender Identity”, March 2007, at 6, online: Y ogyakarta Principles
<www.yogyakartaprinciples.org/> [ Y ogyakarta Principles).



identities.

Sexual Minority: “ Sexual minority” or “sexual minorities” are commonly adopted in
academic research to define gay men, lesbians, bisexuals and transgender people. Generally
speaking, sexua minority refers to those people whose sexuality is different from the sexual
majority (i.e., heterosexual people). Specifically, sexual minority is used as an inclusive term
that include those who identify as gay men, lesbians, bisexuals and transgender people, or
those who have sexual practices that are different from the heterosexuals.

Homosexual yHomosexuality: It is noticed that these terms have along tradition in
Western medicine as denoting a mental health disorder or abnormality, and they are a'so
highly gendered to refer to cisgendered gay men, even outside medical literature.** The
author triesto avoid these terms in the Western context by using same-sex or sexual
minorities. In the Chinese context, however, these terms are suitable in the translation of the
Chinese legiglation or officia policies of the authorities because they do imply the
discriminatory attitude on sexual minorities. In addition, these terms are used in many
judgements or discussion that the thesis refersto; therefore it should be clarified that using
these terms in such context does not suggest that they have an ahistorical biological
implication from the author’s perspective.

MSM: MSM is an abbreviation for “men who have sex with men” commonly used in the
health sector. It takes a behavioral perspective. According to the Joint United Nations
Programme on HIV/AIDS, MSM refersto “males who have sex with males, regardl ess of
whether or not they have sex with women or have a personal or social gay or bisexua
identity”.?® Thisterm also includes men who self-indentify as heterosexual but have sex
with other men.

Tongzhi: Tongzhi is a Chinese term that was originally used by Communist Party

# See Bruce MacDougall, Queer Judgement,(Toronto, Buffalo, London: University of Toronto Press, 2000),
“What'sin Name’, at 17-31.

% The Joint United Nations Programme on HIV/AIDS (UNAIDS), “UNAIDS Terminology Guidelines’
(2011) at 19, online: UNAIDS <http://www.unaids.org/en/media/unai ds/contentassets/

documents/unai dspublication/2011/JC2118 terminology-guidelines_en.pdf>.



officials to refer to people who share and stand up for the identical revolution goal.%°
Nowadays thisterm is utilized commonly to describe gays and |esbians among the Chinese
gay community. However, the Chinese Academy of Socia Sciences denied this meaning in
its new release of 2012 Modern Chinese Dictionary. The chief editor, Jiang Lansheng,
commented that “we know the tongzhi is commonly used among the gay community, but we
refused to recognize it in our dictionary, because we do not want to promote these things
(gay community), and (we only want to) focus on these things as a normalized dictionary”.?’
Given that this term emphasi zes the significance of Chinese gays and lesbians' unique
characteristics in the global trend of the legalization of gay rights, this paper rejects the
position of the Chinese Academy of Social Sciences, and uses tongzhi in the thesis. It should
be clarified that tongzhi is ainclusive term that includes gay men, lesbians and transgendered
people in abroad sense; however, given the distinctions of transpeople and gay men or

leshians, and the different challenges they face for human rights, tongzhi in the thesis does

not refer to transgendered groups.

2. Research Questions
The centra research question of the thesisis to indentify paths for law reform for

sexua minoritiesin China. Where should the sexual orientation right movement go in
China? Can the devel opment of sexual orientation rights occurring in the international
arena promote legal reform in Chinato recognize LGBT human rights? How will these
legal reforms take place in China?

In order to answer the central research questions, thisthesisis divided into severa sets

of questions. First, how has sexua orientation human rights law been devel oping

% Julie Kleeman & Harry Yu, The Oxford Chinese Dictionary, (New York: Oxford University Press, 2010),

at 743.

2" Wang Xuejin(E 2%3), “Bianxie Cidian Mei Biyao Qiangdiao Jiazhiguan(4 5 i) i 1% 2 B 3 4 1
M[Not necessary to emphasize valuesin editing adictionary” The China Youth (17 July 2012), online: China
Youth <http://zgb.cyol.com/html/2012-07/17/nw.D110000zggnb_20120717_2-02.htm> [translated and
emphasized by author]



worldwide? The thesis examines a developmental pattern theory of the recognition of gay
rights identified by Kees Waaldijk, starting from decriminalisation, anti-discrimination, and
reaching partnership legislation.?® It further reviews how this pattern has been
demonstrated among the three types of legal perspectivesin practice: the UN human rights
as an international legal perspective, the European human rights as aregional legal
perspective, and Canadian human rights as a national legal perspective. The research of
these three models explores a prior question, whether LGBT rights are universal or certain
regions can claim that it is inappropriate to recognize LGBT rights due to cultural
differences.

For each type of legal perspective reviewed, this thesis draws out the basic legal
principles guiding sexual orientation human rights, how sexual orientation rights are
recognized as human rights, the pattern of sexual orientation rights devel opment and the
main driving forces during these developmental processes. Furthermore, key findings that
are applicable to the situation in China are highlighted. For instance, in international human
rights law, the focus will be on the states' obligations to protect sexual orientation rights
and China's official attitude with respect to these devel opments in the UN system.

The second set of research questions focuses on the tongzhi’s legal statusin China
What was the social and legal status of tongzhi over Chinese history? What is the legal and
socia status of tongzhi in Chinaat present? The thesis argues that “repressive indifference”
characterizes the current Chinese law in terms of tongzhi rights. Furthermore, will China
follow the development pattern seen in international human rights law, European human
rights law and Canadian human rights law? Could international human rights law play a
key role in promoting tongzhi rights in China? Is the regional human rights model
applicable in China? And can the Canadian experience help promote sexual orientation

rightsin China?

% See Kees Waaldijk, “ Standard Sequencesin the Legal Recognition of Homosexuality-Europe’s Past
Present and Future” (1994) 4 Austl Gay & Leshian LJ 50, infra note 76.



Thethird set of questions is regarding strategic thinking for tongzhi rights
development in China. The thesis explores the current obstacles and the key players
involved in legal reform in China, and analyzes the route for tongzhi human rights
development in China. Waaldijk’s gay rights devel opmental pattern will be addressed in
considering the reform thinking for tongzhi legal rights development. In particularly, the
thesis examines the question, what could force these key players to overcome the obstacles

to achieving tongzhi human rights.

3. Research Methodology

a. ATheoretical Lens: Legal Positivism

Legal positivism is more atheoretical |ens than a methodology. As a main theoretical
assumption in the thesis, the propositions of legal positivism within atheory of law and a
theory of legal science postulate that “the existence of law is a matter of social fact and that
its description should represent it asit is, that is, independently of the value judgement,
interpretations, or prejudices of the theorists’.?® The ontological assumption is that “true
and objective knowledge is possible provided that it is founded upon an objective redity,
that is, empirical fact”.® That presupposes three fundamental points with regard to

empirical facts summarized by Tremblay,

[Flirst, that empirical facts have fixed properties and structures on
their own that exist independently of the theorist’s subjective
methodological standpoint; secondly, that they are identifiable and
are capable of constituting the objective and neutral reference point
in accordance with which the validity of a given representations
verified; and thirdly, that a given proposition istrueif its language
corresponds to those facts it seeks to represent.*'[Original
emphasis]

# Luc B. Tremblay, The Rule of Law, Justice and I nterpretation, (Montreal: McGill-Queen’s University
Press, 1997), at 4.

¥ |bid.

* |bid.



Logically, for scholarsin favor of legal positivism, the main task should be descriptive
and to seek to represent objectively the law asit isin the external reality.** Hence, the
chapters that explore the legislative developments in international, European and Canadian
sexua orientation human rights are primarily descriptive to seek whether they have
followed the pattern devel oped by Waal djik. Because the research covers different
jurisdictions and the readers of this dissertation include Canadians and Chinese audiences
among others, a basic introduction to legal and political system in both countries and the
interpretation of some relevant cultural factors are necessary. These parts are primarily
descriptive.

One of the important dimensions of legal positivism is the idea of law as commands.*
Since law is considered a social invention and is man-made, whether a certain ruleis
considered law (i.e., creating alegal duty to comply with it) depends on its source.® A rule
can become a genuine valid law even though it is grossly unjust so long as its source
remains legitimate. John Austin’s Command Theory explains that the roots of law are the
sovereign’s commands that become legally binding in society with the threat of the use of
force or coercion.®

In the thesis, within the Chinese context, the Communist Party of China (CPC)’s
commands are the main sources of Chinese laws, and the key source of legal changein the
CPC regime. The fundamental orthodox doctrine in the Chinese legal context is the need of
the CPC and the supremacy of the authorities. The thesis focuses on positive laws and
reforms in China and el sewhere with regard to LGBT rights, examining the pattern of
devel opment, supporting theories and driving forces, and then analyzes how these factors
can impact or influence legal developmentsin Chinain terms of tongzhi human rights.

Positivism serves as a suitable strategic device to consider how to improve tongzhi rights

% |bid.

% |bid.

¥ Jules L Coleman and Brian Leiter, “Legal Positivism” in Dennis Patterson, ed, A companion to
Philosophy of Law and Legal Theory, 2nd ed (Singapore:John Wiley & Sons-Blackwell, 2010) at 228-230.
% lbid at 231-232.
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by taking into account on what can be done to prompt legal reform within the CPC regime.

The different aspects of legal positivisms have been challenged by a number of
contemporary ideologies or movement in twenty century, including American legal realism,
pragmatism, American sociological jurisprudence, the jurisprudence of interest, the
free-law movement, natural law, Marxist theories of law, feminism and the critical lega
studies movements.* One of representative ideologies against legal positivism was
launched from the perspective of hermeneutical (interpretive) theory that targets the
positivist conceptions of “truth” and “objectivity”.%’

There are two different conceptions of the theory of interpretation although both
distinguish between respective structures of natural and human sciences.® The first
conception can be deemed as further development of the traditional legal positivism, which
shares some of the basic ontological and epistemological postulates of positivism.* H.L.A
Hart is deemed as the first philosopher who introduced the interpretation theory into legal

theory.* Histheory is claimed to consistent with the basic postul ates of legal positivism.**

These postul ates are summarised by Tremblay as follows:

The object of interpretation (atext, asocial practice) exists
independently from the interpreter’s own subjectivity; it has an
objective meaning (determined by the intention of the text’s author,
for example) that may be grasped by any rational person, observer,
or scientist who proceeds according to the proper method; and the
truth or validity of a given account consists of some form of
correspondence criterion between interpretive propositions and
“fact” (such as the author’s intention, for instance).*

% Tremblay,supra note 29, at 4,

¥ Ibid, at 5.

% See Erwarth, “The Transformation of Hermeneutics: 19" Century Ancients and 20" Century Moderns,” 64
1981, The Monist 175; Phelps and Pitts, “Questioning the Text: The Significance of Phenomenological
Hermeneutics for Legal Interpretation,” 29 1985, St Louis U.L.J 253, reprinted in Tremblay, supra note 29, at
238.

¥ Tremblay,supra note 29, at 5.

0" See Dilthey, Introduction to the Human Sciences, reprinted in Tremblay, supra note 29 , at 238.

“! Tremblay, supra note 29 , at 6.

“2 Tremblay, supranote 29 , at 5.

1



Ronad Dworkin, a representative of a contemporary interpretation theory, views that
one can find the right interpretation of law by interpreting alegal rule in away that makes
it fit with the general principles underlying and guiding alegal system.** In David
Dyzenhaus's view, it was used for lawyers and judges in South Africato find away to
interpret alegal rule to combat racism in an apartheid legal system.** As elaborated infra,
therole of the judiciary is much lesser in Chinathan in the common law countries, so a
Dworkinian focus on the judge would be inapt for the strategic thinking in the Chinese
context.

The second conception focuses on more philosophical aspect than methodol ogical
perspective. It is derived from “the explanation of the conditions and characteristics that
make understanding possible’.* It argues that all interpretations and understanding are
situated within a particular interpretive tradition that includes historical, cultural and
linguistic factors.*® The central point is that someone can “have access to true and
objective knowledge with respect to the external world, be it atext, and intention, a natural
object”.*” Thisinterpretation approach can be helpful to seek anew interpretive
perspective for existing laws to develop tongzhi rights in China. Particularly, the important
role of historical and cultural implications on tongzhi should not be ignored in the
devel opment process, which will be addressed infra. The social or political forcesin China
should be taken into account in strategic consideration for future tongzhi rights
devel opment, which is different from the legal positivist’s strict split between law and other
social matters.

However, the thesis still mainly adopts the legal positivism lens to assess the positive

law development because the hermeneutical theory that overemphasizes the role of

3 See Ronald Dworkin, “All Responses: Hart and the Concepts of Law”, Harvard Law Review Forum (2006)
January 95.
“ See David Dyzenhaus, Hard Casesin Wicked Legal Systems: Pathologies of Legality (Oxford: Oxford
University Press, 2010).
“> Tremblay, supranote 29 , at 5.
46 |
Ibid.
" |bid at 6.
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interpretation of existing laws isinconsistent to the author’s original intention for this
research, seeking for the feasible legal reforms for tongzhi rights in China.

In addition, the adoption of legal positivism in the thesis relates to one of the research
questions, i.e, to identify whether the developmental patternsin UN, European and
Canadian laws follow the Waaldijk’'s model. Waaldijk’s research is based on the domestic
legislative development in European countries, which is done through alegal positivism

lens.

b. Comparative Legal Study
Comparative law has anumber of different meanings.”® Some research areas within

comparative law are listed by Mauro Bussani and Ugo Mattei:

Comparative law may be seen as the macro-comparison of the world’s
legal system; asthe study of legal transplants- that is, of the borrowing of
ideas between legal cultures and/or systems; as the most fruitful way of
exploring the relationship between law and society, and the underlying
perceptions of law; as well as the magnifying glass through which one
best observes how state law lives side by side with other (supranational
and domestic) sources of law and, thereby, how relative the notion of state
power (as spread by mainstream political analysis) can be.*

Debates on comparative law range from whether it is an independent legal disciplineto
the most appropriate methodology within comparative law when applied to concrete
situations.® Some argue that comparative law is not an independent branch in legal
sciences but, rather as amethod. Professor Rene David, a representative scholar in favor

of this viewpoint, claims three broad goals of comparative law: “1) to investigate historical

“ Mauro Bussani & Ugo Mattei, The Cambridge Companion to Comparative Law, Cambridge, New York,
Melbourne, Madrid, Cape Town, Singapore, Sao Paulo, Mexico City: Cambridge University Press, 2012), at
4,

“ | bid.

% Fabio Morosinni, “Globalization & Law: Beyond Traditional Methodology of Comparative Legal Studies
and an Example from Private International Law”, (2005) 13 Cardozo J.Int'l & Comp, L. 541, at 543

*! See Mitchel de S.-O.-L'E. Lasser, “The Question of Understanding”, in Pierre Legrand and Roderick
Munday eds, Comparative Legal Studies: Traditions and Transitions, (np: Cambridge University Press,
2011), at 198.
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and philosophical issues related to law; 2) to help understand and improve one’'s own legal
system:; 3) to establish a better regime in international relations.” *2

A comprehensive view argues that comparative law is not only a method of lega
research but also an independent system or a scientific model.>® The two aspects are
claimed to be tightly interlinked due to the nature of the comparative law itself: “the
comparative approach is the means for scientific research, while comparative law isa
distinct domain within the legal sciences.”>* The critics on this view of independence of
comparative law are comparative law does not exist without the concrete objects of
comparison, e.g, laws, institutions and actors.>™ Comparative law essentialy relies on the
concrete objects for comparison.

There are different approaches in comparative law. The term of comparative legal study
is more suitable in addressing concrete research approaches as opposed to the term of
comparative law in the debate context method versus science, to reflect on the method free
from preconceptions. A number of research methods are used in the comparative lega
study to address different perspectives of the comparison. Some relevant approaches are
addressed below.

Debate on the convergence approach and non-convergence approach is quite
common.®® The convergence approach compares different legal families or laws and legal
institutions under different socia systems.®” The core of this approach is that different
legal systems share a common essence, always find different ways to approach similar

problems and often reach functionally similar outcomes.®® Thus this approach should focus

%2 Rene David, “Les Grands Systems Du Droit Contemporains’ (1964) 1 Droit Compare, reprinted in Fabio
Morosinni, supra note 50, at 543.

%% Morosinni, supra note 50, at 544.

% Zhaoxiang Liu & Jinyuan Su, “Comparative Law in China: over 30 years Development and Paradigm
Shift in Research”, (2013) Vol 1 No.1, The Chinese Journal of Comparative Law 158, at 165.

% Morosinni, supra note 50, at 544.

% 1bid, at 545.

> |bid.

% |bid, at 545.
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on the similarities of these different legal systems.™

The non-convergence approach, however argues that a comparative methodology
should based on differences, because “each legal culture construesits own legal identity in
accordance with different necessities and movements’.® Therational isthat “law isa
living part of the broad cultural framework of a given country” so that it is superficia to
only focus on similarities of different legal systems.®*

Both viewpoints are significant for addressing the research questionsin the thesis. The
diversity of legal traditions and legal systems results in the similarities and difference for a
same/similar legal issue in jurisdictions, which should be within the research scope of the
thesis. A mixed approach will be employed in the thesis to exposit the similarities and
differences of the three systems and compare them to the Chinese context with regard to
sexual orientation rights developments. Within China, historical comparisons on legal and
social status of sexual minorities over different periods are examined to understand the
dynamics at present, further to consider strategies for legal reform.

The functional comparison is one of traditional methods in comparative legal study. It
should identify consistent comparable contents among the different legal systems, testify
the functions within the system, and conclude common practical problems, social demands
and corresponding resolutions.®® Given the emphasis on function of legal systems,
comparatists are encouraged to combine legal comparative method with research methods
in other disciplines, for instance, sociology and anthropology.®® In the thesis, the pattern of
sexua orientation rights development is a comparable theme for conducting research
within the three legal systems aswell as China. Some common practical problems, such as
main oppositions or challenges will be laid out in each system. The key players or factors

contributing the devel opment of sexual orientation rightsin different system will be

* |bid.

% 1bid, at 546.

® |bid.

Zhaoxiang Liu & Jinyuan Su, supra note 54, at 182.
% 1bid, 183.
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identified, and testified with the counterparts in the Chinese context.

Thereisatrend of international standardization in the realm of public law where certain
universal principles become guidance for legal reformsin domestic laws.®* It does not
necessarily mean the direct application of the same or similar legal normsinto different
legal systems, but refersto the recognition of the same or similar values, and some basic
legal principles, such as rule of law.® Thistrend isaresult of globalization of economy,
and many similar legal issues or challenges commonly faced by different countries and
regions. Some fields are identified such as, the spirit of popular sovereignty, recognition of
universal human rights protection, judicial review mechanism, rule of law, the battle
against religious extremism, national separatism and international terrorism.®® Thistrend
helps to raise the key research questionsin the thesis, whether the devel opment of sexual
orientation rights in the international human rights law regime can prompt the legal reform
of tongzhi rightsin China; whether the experiencein regiona legal system, for instance,
Europe can be borrowed in Asia; whether the key actors of factors in Canada can somehow
push the counterparts in Chinato take actions to promote tongzhi rights.

Legal transplant is aimportant perspective in comparative lega study, because many
legal transplants that are based on comparative studies on legal concepts, their formulation
and application in different jurisdictionsis part of the process of implementing legal
reform.®” Comparative legal study can support legislative process by comparing a foreign
legislative solution with actual or direct insight into the effectiveness of such solution. In
the process of transplanting, the legislator may examine the difference with the foreign
legal system, and come up with a suitable solution.®®

Legal transplant is adifferent discipline from comparative law regardless of their close

* lbid, at 179.

® |bid.

% |bid.

Coen J.P. Van Laer and Helen Xanthaki, “Legal Transplants and Comparative Concepts. Eclecticism
Defeated” 34 (2) 2013, Statute Law Review 128, at 128.

% lbid, at 129.
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relationships. Legal transplant tends to answer whether law can be transferred from one
place to another.®® The scope of research is broad, which includes whether these
jurisdictions are interested in political reform, economic growth, and social progress or less
benefitsinitialy, further extends to the focus on a“domestication” or “localization” that
assesses the counterparts of the transplantations in economic, social, political and cultural
areas.” Inthethesis, these areas in Chinawith regard to tongzhi rights reform are
significant and will be addressed to anticipate the feasibility of legal reform path in China.
But the core question within legal transplants, whether LGBTs legidlation in other
jurisdictions can be transplanted directly in China, is beyond of the research scope of the

thesis.

c. Other Issues

In addition, the thesis discusses recent developments in thinking about equality and
non-discrimination. These theories are the main leading legal principles for sexua
orientation rights, and so the analysis on the devel opment of these theories will provide a
theoretical cornerstone to justify sexual orientation rights.

The data used to help answer these research questions come from primary and
secondary sources. Primary legal sources included human rights legal doctrines, relevant
legislation, case law and legal reports. Journal articles and books that contain a number of
valuable viewpoints were a so reviewed. The coverage of the LGBT movement in Chinese
media was examined in order to explore the social attitudes on LGBT people. Due to the
official ban on homosexuality in mediain China, there are only a few published Chinese
books or articles addressing sexua minorities. Source constraints make the research in
Chinamainly rely on online articles, reports and other materials. The challengesin the

trandation of these Chinese sources should be acknowledged during the research process.

% Michele Graziadei, “Legal transplants and frontiers of legal knowledge” Vol.10 (2009), Theoretical
Inquiresin Law 693, at 727.
" lbid, at 727-729.
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It should be aso noted that the LGBT community is part of civil society and the socid
acceptance for this group is very significant for LGBT rights development. Many
significant legal developments in favour of LGBT rights have the support from civil society.
Therefore, during the legal research in Canada, and China, the attitudes of Chinese civil

society towards sexual minorities are addressed along with the research questions.

B. Presentation of the Dissertation

Chapter One introduces the main legal principles in human rights laws to protect
sexua minorities: the equality and non-discrimination principle, and the privacy protection
principle. It starts with a comprehensive illustration of a development pattern in the legal
recognition of gay rights by Waaldijk based on legal reforms in European countries, and
introduces briefly how these principles contribute to the legal developments of sexual
orientation protection.In order to better understand these principlesin the human rights
context, this chapter offers a brief introduction to the concept of human rights, the
development of human rights in international law and the main obstacles for the
development of universal human rights. Next, it explores case law, including International,
European and Candian laws related to privacy protection, equality (both formal equality
and substantive equality) and non-discrimination principles respectively as they apply to
sexua minorities. Whether Waaldijk’s pattern will be adopted, and how these main
principles apply to the Chinese context will be examined in considering the legal reform in
Chinain following chapters.

Chapter Two aimsto provide an overall picture of the tongzhi situation in Chinain
terms of historical development, official attitude of the Communist Party, and the current
trendsin civil society. Before delving into these issues, Chapter Two presents the different
terminologies used to refer to sexua minorities in Chinese and explains the reasons to
adopt tongzhi to describe sexual minoritiesin China. Subsequently, it reviews the

chronology of tongzhi social and legal status during four different phases in Chinese history.
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Next it explores the tongzhi legal situation at present through a comprehensive study of the
current legislation and human right practices as they relate to tongzhi rights. It is argued
that the Chinese authority has adopted a repressive indifference policy toward tongzhi. The
detailed study on the two notable devel opments in tongzhi human rights, namely the
removal of hooliganism in the Criminal Code and the removal of homosexuality from the
list of mental diseases, demonstrates how the Communist Party has used its repressive
indifference policy in different situations. Chapter Two concludes that this officia attitude
is the main obstacle for the tongzhi movement and continues to leave tongzhi in a
socio-legal grey areain Chinatoday.

Chapter Three presents an overview of the international human rights legal framework.
It explores how the UN human rights system is constructed and operates through the
adoption of the International Bill of Human Rights, core international human rights
instruments and the corresponding monitoring mechanisms. Next, it examines the role that
international human rights law playsin UN member states, specifically, the obligations of
the member states to respect, protect and fulfill human rights. After having established the
basic foundation of the UN human rights system and corresponding duties of member
states, Chapter Three focuses on how the international human rights system has devel oped
regarding sexual orientation. A detailed study of the landmark cases heard by the Human
rights Committee under the International Covenant on Civil and Political Rights (ICCPR)
demonstrates how the legal principles of equality, non-discrimination, and privacy
protection apply to sexual minorities. Other important cases and decisions from the other
UN human rights monitoring bodies illustrate the gradual recognition that sexual
orientation should be protected under the non-discrimination human right principle in each
of their respective treaties. The studies of human right violations of sexual minorities along
with other issues raised by avariety of UN Special Rapporteurs provide an overview of

human rights violations in practice with regard to sexual orientation around the world.™

™ |nfra Chapter Three, Special Procedures, at p129.
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Chapter Three closes with areview of some of the important and recent developments for
sexua orientation rights in the UN system as well as China's official responses to these
developments.

Chapter Four examines the development of sexual orientation human rights under the
European human rights legal system, and how human rights law affects domestic legal
reform among the European member states. The primary human rights instrument for the
European Union is the European Convention on Human Rights (ECHR).”? Through an
examination of the ECHR, especially the European Court of Human Rights’ case law on
sexua minorities, Chapter Four documents how the Court extended the ECHR'’ s legal
principles to recognize the rights of sexual minoritiesin different areas. Next, it reviews
how the case law has influenced the corresponding development in human rights legislation
at the Council of Europe (COE) and European Union (EU), which isthen directly
applicable within member states. Applicant States are al so required to make the necessary
legal reforms before securing membership in either the COE or the EU. Chapter Four also
compares the European human rights system with the UN human rights system. The similar
pattern in the application of principles of privacy protection and non-discrimination is
found in both systems. However, due to the binding power of the EU legislation and case
law, the EU human rights law is directly applicable in member states, thereby accelerating
the development of sexual orientation rights at the domestic level.

Chapter Five provides a study of the development of sexual orientation rightsin
Canada. It first gives a brief introduction to Canadian law, and the Canadian Charter of
Rights and Freedoms (Canadian Charter).” The second section examines how the courts
have interpreted the equality provision in the Canadian Charter to protect sexual minorities.

Subsequently, it illustrates how judicial decisions have driven reformsin legislation. The

2 Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950, 213
UNTS 221, Eur TS5 [ECHR].

3 Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (UK) 1982 c 11.
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recent battles for sexua minorities' rights followed the symbolic victory of equality (i.e.,
same-sex marriage) are also examined. Ultimately, the Canadian Charter proved to bea
significant source for the development of sexual minority rights in Canada.

Chapter Six explores the central research questions, whether and how these
devel opments, documented in the UN human rights system, the European human rights
system, and the Canadian human rights system, could promote tongzhi human rights
development in China. The first section seeks to demonstrate whether sexual orientation
rights recognized under UN human rights law could propel lega reformsin China. Next, it
examines the genera application of international human rights in China and identifies three
main resistances. It uses the devel opment of human rights for women as a case study, to
demonstrate how international human rights law has successfully promoted women's rights
in Chinato reach formal but not substantive equality. It then provides an analysis on how
the UN human rights law could accel erate tongzhi human rights development in China. The
second section goes on to explore whether aregional international organization could
inspire the tongzhi rights development in China. The ECHR provides advanced and
comprehensive human rights protection standards for sexual minorities, and it promotes
legislative reforms not only among its member states but also among applicant members.
The only Asian regional organization counterpart is the Association of Southeast Asian
Nations (ASEAN). Through an examination of ASEAN's history, its emerging human
rights system, and ASEAN’s relationship with China, this chapter will provide an answer to
whether the regional human rights model could be applicable in Chinain the near future.
The last section explores whether the Canadian successful experience could be
transplanted in Chinato promote tongzhi human rights by reviewing the roles of the
Canadian Charter and other key players during the devel opment of sexual orientation
rightsin Canada. It looks at the roles of China's counterparts and assesses the feasibility of
alitigation strategy based on the Chinese current legal and political situation.

Chapter Seven offers a strategy for tongzhi human rights development in China based
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on the discussion above. It begins with the comparison between the current tongzhi legal
status in China and the human rights requirements in the Y ogyakarta Principles, to see
what areas require legal reform. It then explores the key players and the main forces that
would be needed in order to trigger legal reforms. Same-sex marriage is anticipated as the
first legal areawhere reform will take place, and it would be beneficia for the future of
tongzhi human rights developments. Next, Chapter Seven examines how the human rights
principles of equality, non-discrimination, and privacy protection could apply to the
tongzhi human rights development in China. The last section provides a broad overview of
the current official political environment with regards to human rights protection. The
introduction of CPC’s current policies, Protecting the Vulnerable Groups, Building Up a
Harmonious Society and People-oriented Principle could provide a better understanding of

the feasibility of the same-sex marriage strategy in Chinain the near future.”

™ Infra at p 284-289.
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Chapter One: Main Legal Principles Guiding Sexual Orientation Protection

A. Introduction

The elaboration on main legal principles guiding sexual orientation protection,
including theories and the recognition process by the judiciary provides fundamental
support for strategic thinking on which principles are more feasible or better to support
tongzhi right development in China. This chapter starts with a comprehensive illustration of
the development pattern in the legal recognition of gay rights by Waaldijk based on legal
reforms in European countries, and further triesto identify the main legal principles
guiding sexual orientation rights in different stagesin this pattern, namely the principle of
privacy protection and the principle of equality and non-discrimination.”

In order to better understand these principles in the human rights context, the next
section introduces the concept of human rights, the development of human rightsin
international law and the main obstacles for the concept of universal human rights.

The third section describes the principle of privacy protection and introduces how this
principle protects sexual orientation rights. In particular, the right to privacy has been
critical in the process of decriminalizing homosexuality. The privacy protection provisions
in the ECHR and the ICCPR serve as case studies. Finally, this section explores the
disadvantages and limits of this principle to support further developments such as full
affirmation and fulfillment of sexual minority human rights.

The last section of this chapter explores the principle of equality and
non-discrimination. Equality and non-discrimination are always addressed together and are
considered two sides of the same coin. First, the key characteristics of equality are outlined.
Next, the concepts of formal equality and substantive equality are discussed along with
their treatment under different jurisdictions (i.e., the UN human rights system, European

human right system and the Canadian human rights system). Following this analysis, two

® Infra note 76.
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different approaches to reach substantive equality are presented and compared. The
jurisprudential analysis of the principle of equality highlights three key components of
discrimination and examines these components with sexual minorities. These discussions
on principles will be revisited within the context of Chinain term of the feadlibity of legal

reform.

B. Different Human Rights Principles during Development of the Sexual Orientation
Rights
1. The Pattern of Sexual Orientation Rights Development
KeesWaaldijk argues that there is a devel opment pattern in the legal recognition of
gay rights based on legal reformsin European countries since 1960s. He draws a sexud

orientation human rights devel opment line:

Starting at (0) total ban on homo-sex, then going through the process
of (1) the decriminalisation of sex between adults, followed by (2) the
equalization of ages of consent, (3) the introduction of anti-discrimination
legislation, and (4) the introduction of legal partnership. A fifth point
[(5)]on the line might be the legal recognition of homosexual
parenthood. "

The concept of a“legal partnership” in this pattern is understood broadly as including
not only same-sex marriage, but also common-law status, civil unions and domestic
partnerships. Waaldijk points out that recognition of legal partnership may take long time
after anti-discrimination legislation is made based on his perception of some countries, and
the opening up of marriage to same-sex couplesis only anticipated to take place after all
the other steps are completed.”’

Besides, Waaldijk has further identified two other trends on the legal reform in some

® K eesWaaldijk, “Standard Sequencesin the Legal Recognition of Homosexuality-Europe’s Past Present
and Future” (1994) 4 Austl Gay & Lesbian LJ50 at 51-52.

" KeesWaaldijk, “Civil Developments: Patterns of Reform in the Legal Position of Same-Sex Partnersin
Europe’, (2000) vol 17.1, Canadian Journal of Family Law 62, at 87.
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European countries. For instance, the “law of symbolic preparation”, refers some symbolic
legislation advancing the acceptance of sexual minoritiesis passed prior to the passage of
actual legislation stipulating the protection for gay men and lesbians.”® The general
anti-discrimination provisions without direct reference to sexual orientation may generate a
better environment for fighting for LGBT rights. The other oneis called “law of small
change”, which is characterized in the experience in Netherlands where the legislative
changeisreatively small but sufficient advancing the recognition and acceptance of sexual
minorities.”

It is demonstrated that many European countries have followed the standard sequence
regardless of dissimilar speeds.®*® This model is significant in terms of providing useful
guidance about what recognition of LGBTsto expect from the legislative bodies of the
European countries at national level, aswell as of the European Union at regional level .2

Further, although this sequence trend was based on the legislative development in
European countries, this sequence has a strong internal logic so that it isidentified by other

scholars addressing law reforms in other jurisdictions:

[...]Once people engaging in homosexual activity are no longer seen as
criminals, but instead as citizens, they can hardly be denied their civil
rights, including their right not to be treated differently because of their
(criminally irrelevant) sexual orientation. In thisway, the step of
anti-discrimination not only follows, but builds on the step of
decriminaisation. Similarly, the very idea of non-discrimination with
regard to sexual orientation simply demands that on one shall be
disadvantaged by law because of the gender of the person he or she
happens to love. In this way the links between the steps of
decriminalisation, anti-discrimination, and partnership legislation are not

8 Kees Waaldijk, “ Towards the Recognition of Same-sex Partners in European Union Law: Expectations
Based on Trends in National Law”, in Robert Wintemute & Mads Andenes, eds, Legal Recognition of
Same-Sex Partnerships: A Sudy of National, European and International Law (Oxford: Hart Publishing,
2001), at 638-639.

" KeesWaaldijk, “Small Changes: How the Road to Same-Sex Marriage Got Paved in the Netherlands” in
Robert Wintemute & Mads Andenes, eds, Legal Recognition of Same-Sex Partnerships: A Sudy of National,
European and International Law (Oxford: Hart Publishing, 2001), at 437-464.

8 \Waaldijk, supra note 77, at 66.

8 Waaldijk, supra note 78, at 635; supra note 77, at 62.
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only sequential (in the European countries that have gone that far), but
also morally and politically compelling. # (Origina emphasis)

Around the world, many countries appear to be following Waaldijk’s standard gay
rights developmental pattern. For instance, in Canada: same-sex acts was decriminalized in
1969; the age of consent laws are facially neutral, however, the effect of the higher age of
consent for anal intercourse disproportionally affects gay youth; in Egan v Canada®, the
Supreme Court of Canada acknowledged sexual orientation as an analogous ground for
non-discrimination in 1995; in M v H,3* the Supreme Court of Canada extended common
law rights and benefits to same-sex couples, and in 2005 the government legalized
same-sex marriage; and it is aso the case that LGBTs enjoy equal parenthood rights
including adoption rights and assisted reproduction rights.®

Thus, with regard to tongzhi rights development in China, the following chapters will
refer to Waaldijk’s pattern to identify where the tongzhi rights legislative development is
currently situated, anticipate what next step will be, and explore whether Waaldijk’s pattern

that is developed on the experiences in Europe can be duplicated in the Chinese context.

2. Analysis of the Application of the Main Human Rights Principlesto the Pattern
The first two phases (i.e., (1) decriminalizing homosexuality and (2) equalizing the age

of consent) ask for equal treatment of homosexuals with other heterosexua groupsin the

8 See: B.D. Adam, JW. Duyvendak & A.Krouwel, The Global Emergence of Gay and Lesiban Politics.
National prints of a Worldwide Movement,(Philadelphia: Temple University Press, 1999) at 345; Jack
Donnelly, “Non-Discrimination and Sexual Orientation: Making a Place for Sexual Minoritiesin the Global
Human Rights Regime” in Peter Baehr, Cees Flinterman and Mignon Senders eds, Innovation and Inspiration:
Fifty Years of the Universal Declaration of Human Rights (Amsterdam: Royal Netherlands Academy of Arts
and Sciences, 1999) 93, reprinted in Waaldijk, supra note 77,at 86.

8 Egan v Canada [1995] 2 SCR 513, 124 DLR(4th) 609.[Egan]

8 MvH,[1999] 2 SCR 3.

% The equal parenthood rights of same-sex couplesin Canada actually occurred before the legalization of
same-sex marriage. One of the most significant federal legislative reform took placein

2000:the Modernization of Benefits and Obligations Act (Bill C-23) amended 68 statutes to effect equal
application of federal lawsto unmarried heterosexual and same-sex couples, and to extend some benefits and
obligations previously limited to married couples to both opposite-sex and same-sex common-law couples. It
will be discussed below.
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criminal law context. In other words, it is arequirement of the formal equality, one
perspective of equality principle that will be addressed further in this chapter.®® Formal
equality sends a message to the public that sexual minorities should be treated the same as
their heterosexual counterparts regardless of their sexual orientations. During this process,
privacy protection is the key principle for curtailing states from interfering in the private
lives of sexual minorities, and for reaching the objective of decriminalization of same-sex
acts between consenting adults.

The third phase, the introduction of (3) anti-discrimination legislation isaimed at
eliminating discrimination based on sexual orientation in the public sphere. Thisisan
important phase because it could have an enormous impact on a variety of aspectsin
society including employment, education, taxation, pensions, inheritance, health benefits,
immigration, and family formation rights (marriage and adoption), anong many other
benefits. Non-discrimination is another key legal principle to guide such legidlative reforms
in practice and expands the legal protection for sexual minorities to the public sphere. It is
essentially arequirement of substantive equality, the other perspective of the equality
principle, which seeks special protections for this disadvantaged/different group in order to
reach full equality.®

The fourth phase introduces the notion of relationship recognition as (4) legal
partnerships. As stated above, the legal partnership should be understood broadly,
including same-sex marriage and other relationship recognition institutions. In Europe and
North America, for example, many governments have created alternatives to same-sex
marriage rather than changing the definition of marriage to provide different degrees of
civil rights for same-sex partners, such as registered partnerships, and civil unions.®
Substantive equality provides theoretical support for such institutions because such

recognition institutions are arguably to be designed especially for homosexual groups based

% |nfraatp 38.
8 |nfraat p 40.
8 |LGA, supra note 10.
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on their different/disadvantaged socia situations.

However, these aternative relationship recognition institutions, which are often
equally available to heterosexual couples, provide inferior rights and benefits compared to
marriage in practice. So long as marriage is not an option, these types of unions simply
maintain the disadvantaged social position of sexual minorities, which isinconsistent with
thefinal aim of equality. Thus, gay rights activists still insist on claiming the right of
same-sex marriage, and Schalk and Kopf v. Austria® is a representative case of the fight
for same-sex marriage under the ECHR that will be addressed in Chapter Four.* The
claim for same-sex marriage can be deemed as aformal equality request becauseit isto ask
the identical marriage right that heterosexual people are entitled to. The legal recognition of
same-sex marriage could convey a message to the public to affirm that sexual minorities
are the same as the dominant heterosexual group and entitled to establish afamily
including marrying and raising children.

Waaldijk’s final phaseisto have legal recognition of (5) homosexual parenthood.**
This equality objective should be easy to realize once same-sex marriage is recognized,
however, Waaldijk’s order is not aways strictly followed. Canada, for instance, permitted
same-sex adoption prior to relationship recognition, beginning with Ontario in 1995.% Still,
it is considered as a substantive equality aspect because it requires the special treatment or
sameness of treatment applicable to same-sex couples. Such special treatment would have
to include a strict prohibition of discrimination based on sexual orientation during the
adoption process or while seeking assisted reproduction services. The state would aso have
obligations to prohibit discrimination against children raised by same-sex parents.

To sum up, the main applicable human rights principlesin terms of sexual orientation

rights are right to privacy, non-discrimination and equality principles. Next, these

8 Schalk and Kopf v Austria, no 30141/04, [2010] ECHR 995.
% |nfra at p164.

8 Waaldijk, supra note76, at 52.

%2 See e.g., Re K Adoption, 1995 CanL Il 10080 (ON CJ).
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principles will be scrutinized in-depth in the context of human rights law, along with the
examination of practical development in some countries, trying to explore whether the

pattern supported by these principles will inspire the tongzhi rights development in China

C. Human Rightsand Human Rights L aw

Human rights are commonly understood as the basic rights that are inherent to all
human beings without distinction.”® Everyoneis entitled to such rights simply because he
or she is ahuman being. The concept of human rights originated and evolved in the West
and crystallized in their current forms following the tragic events of the Second World War,

which will be addressed below.

1. The Concept of Human Rights

The modern concept of human rights is credited to Europe and North America despite
the ethical contributions from China, India and the Muslim world in the early history of
human rights.** The development of human rights has been associated with a variety of
factorsin the West, such as the industrial revolution and Western standards of morality.*
The Western forerunner of human rights was the concept of natural rights from the
medieval natural law tradition.®® The major development occurred during the European
Enlightenment where modern science, the rise of mercantilism, the consolidation of the
nation-state and the emergence of amiddle class, provided an environment that was
conducive for the development of the modern concept of human rights.®’ It should be
noted that early discourse on liberal rights was based on the demands of middle-class white

men, excluding women, property-less, racial minorities, homosexuals and religious

% “What are Human Rights?”, United Nation Human Rights, Office of High Commissioner for Human
Rights, online< http://www.ohchr.org/ >.

% Micheline R Ishay, The History Of Human Rights: From Ancient Times To The Globalization Era
(Berkeley: University of California Press, 2006) at 6-7.

* 1bid at 65.

% |bid.

7 Ibid.

29



minorities, especialy Jewish people, anong the many others that did not have social
status.® These groups did not gain any rights, which provoked further human rights
movements, such as challenging the slavery system in the United States and the women’s
suffrage movement (e.g., to gain the right to vote).* In terms of sexual orientation human
rights, the devel opment can be seen as afight for the inclusion of sexual orientation
protection in the existing human rights protection.

The significant advances in human rights took place in the aftermath of the Second
World War following the atrocities of the Holocaust.’® The massacres during the Second
World War and the loss of lives of countless civilians brought international attention to the
notion of human rights.®* In 1948, the United Nations adopted the Universal Declaration
of Human Rights (UDHR) in hopes of developing and strengthening human rights
worldwide. The UDHR was the most important and fundamental document in international
human rights law and was called the International Bill of Human Right along with other
two instruments, the International Covenant on Civil and Palitical Rights (ICCPR) and its
two Optional Protocols, and the International Covenant on Economic, Social and Cultural
Rights (ICESCR).*® Since then, the UN has played acritical rolein international human

rights law.

2. International Human RightsLaw
The 60s and 70s saw rapid development in avariety of international human rights

instruments under the UN and its member states.’®® These core instruments, their

% |bid at 66.

% 1bid.

0 Ibid, at 173.

L Ibid.

192" Office of High Commissioner for Human Rights (OHCHR), “International Human Rights Law”, online:
United Nations Human Rights <http://www.ohchr.org >.Universal Declaration of Human Rights, GA Res
217(111), UNGAOR, 3d Sess, Supp No 13, UN Doc A/810,(1948).[UDHR]; International Covenant on Civil
and Political Rights (19 December 1966), 999 UNTS 171,arts 9-14, Can TS 1976 No 47, 6 ILM 368[entered
into force 23 March 1976][ICCPR]; International Covenant on Economic, Social and Cultural Rights (16
December 1966),999 UNTS 3, arts 5-6, ILM 360 (entered into force on 3 Januaray 1976).[| CESCR]

193 |nfra, at p 105.
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respective monitoring bodies, and the documentation of human rights violations constitute
the main human rights protection system under the UN. Several essential universal human
rights are expressed in these core instruments and have attained customary international
law status.’® According to the UN, human rights are classified as follows: “civil and
political rights, such astheright to life, equality before the law and freedom of expression;
economic, socia and cultural rights, such as the rights to work, socia security and
education; or collective rights, such as the rights to development and

self-determination.” '® Theserights are all interrelated, interdependent and indivisible, and
the improvement of one right facilitates the advancement of the others.'® Likewise, the
deprivation of one right adversely could affect the other rights.'”’

International human rights law is based on the vital foundational concept of
universalism, meaning that the human rights are “universal and inalienable”.*® For further
clarity, many international human rights instruments state that they shall apply to everyone
regardless of nationally, residential place, sex, national or ethnic origin, colour, religion,
language, or any other status.’® This principle of non-discrimination is the cornerstone of
international human rights law, and it was first emphasized in the UDHR and reiterated in
numerous international human rights conventions, declarations, and resol utions.**°

However, this principle of universal human right application has been criticized for its
lack of consideration of cultures and moral differences.*™* The opponents of universalism
are often referred to as relativists. The relativists are not against human rights per se, but
argue that cultural, moral and other social contexts should be considered since human

rights are socially constructed.* Various socia practices may conflict with this universal

% Infra at p 106.

igz OHCHR, “What are human rights?”, online: United Nations Human Rights, <http://www.ohchr.org >.
Ibid.

197" | id.

1% |pid

199 | bid.

10 | pid.

11| shay, supra note 94, at 10.

12 Holning Lau, “Sexual Orientation: Testing the Universality of International Human Rights Law”, (2004)
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notion of human rights, given the diversity of cultures or morality around the world. The
Bangkok Declaration (1993) adopted by many Asian countries prior to the World

Conference on Human Rightsin Vienna exemplifies such concern:

While human rights are universal in nature, they must be considered in
the context of a dynamic and evolving process of international
norm-setting, bearing in mind the significance of national and regional
particularities and various historical, cultural and religious
backgrounds.**®

During the 1990s, leaders from Singapore and Malaysia advanced the concept of
“Asian Values’. The proponents argue that the Asian Values are significantly different
from Western values, for instance the inclusion of a sense of loyalty and forgoing personal
freedoms for the sake of social stability and prosperity. Those proponents view that the
universalism of Western human rightsis aform of cultural imperialism.™* Lee Kuan Yew,

the former Prime Mister of Singapore, provided a good description of such view:

What Asians value may not necessarily be what Americans or Europeans
value. Westerners value the freedoms and liberties of the individual. As
an Asian of Chinese cultural background, my values are for a government
which is honest, effective, and efficient.*

Furthermore, the danger of universalism could be seen as a form of interference with
sovereignty as many Asian countries seem cautious about accepting the universality of
human rights advanced by the West due to their history with European colonization. They
worry that the West will utilize human rights protection as a new excuse to interfere with

the national affairs and weaken sovereign. People Daily, the official newspaper of the CPC,

vol 71 University of Chicago Law Review 1689, at 1692-1693.

3 Rapporteur, L.M. Singhvi, Report of the Regional Meeting for Asia of the World Conference on Human
Rights, Bangkok, UN. Doc General A/Confl 57/Asrm/8,A/Conf.157/ Pc/59, 7 April 1993.[Bangkok
Declaration]

114 Randall Pererenboom, “Human Rights and Asian Values: The Limits of Universalism” (2000) 7:2 China
Review International 295, at 296.

115 gtefan A Halper, The Beijing consensus: how China’s authoritarian model will dominate the twenty-first
century (New York: Basic Books, 2010), at 133.
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also issued an article named The Under standing of the Substance of Western Democracy

and Human Rights Output, which states,

“Democracy and human rights output” movement is essentially a new
strategy of Western monopoly capitalist class to interfere, control, and
dominate regional policies and activities of developing countries
indirectly, within economic, political, cultural, diplomatic and other
fields after colonialism has gone bankrupt.*®

It is evident that cultural relativism could be used as ajustification for human rights
abuses. For instance, various “Asian Vaues’ can be deployed to argue for communal
values over individual values, duties over rights, against certain “Western” human rights
and double standard for a different prioritization of rights.**” This could jeopardize the
objective of international human rights law that endeavours to provide the basic human
rights to which everyoneis entitled. The UDHR actually was drafted by people from
different cultures and traditions, including an American Roman Catholic, a Chinese
Confucian philosopher, a French Zionist and a representative from the Arab League.™®
Those who have power in cultures should not use cultural or morality relativism to commit

human rights abuses against universal human rights.

This thesis does not develop the extensive literature on the debate between
universalism and relativism. Universalism has an influence on the international human
right law that has positively promoted the protection of human rightsin local and national
jurisdictions or regions in the world. Constitutions in many countries, including China,
have expressly recognized that the protection of human rightsis a significant legal
principle. *** Many disadvantaged groups have successfully gained a variety of human

18 Guofang Daxue Zhongguo Tese Shehuizhuyi Lilun Tixi Yanjiu Zhongxin( ] [ ok 27 o [ 45 g k43 3 X
iS4k 2 5T HH0)[ the Research Center for the socialism system with Chinese characteristics, National
Defense University], “Renging Xifang ‘Minzhu Renquan Shuchu’ de Shizhi (W7 P4 77 & 35 AU 7 1) s
Ji7)[ The Understanding of the Substance of Western Democracy and Human Rights Output]” (25 May 2012),
online: the People Daily, <http://paper.people.com.cn> [translated by author].

117 K aren Engle, “Culture and Human Rights: The Asian Values Debates in Context” (2000) 32 Intl’| L & Pol,
291, at 329.

18 OliviaBall and Paul Gready, The no-nonsense guide to human rights (Oxford: New | nternationalist
Publications, 2006), at 34.

19 XIANFA (%£7%) [Constitution] (promulgated by Nat'| People’s Cong. on 4 December 1982, effective on 4
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rights at national levels with the support of international human rights law. The whole
international community is also aware of the significance of human right protection, which

isagood sign for future human rights movements likewise.

D. Right to Privacy
1. Privacy Protection in Human Rights Law

Article of 17 of the ICCPR provides the right to privacy, the fundamental human right,
which states,

1. No one shall be subjected to arbitrary or unlawful interference with
his privacy, family, home or correspondence, nor to unlawful attacks on
his honour and reputation.

2. Everyone has the right to the protection of the law against such
interference or attacks.®

The ECHR aso has asimilar provision, article 8, provides aright to privacy:

Everyone has the right to respect for his private and family life, his
home and his correspondence.

There shall be no interference by a public authority with the exercise
of thisright except such asisin accordance with the law and is necessary
in ademocratic society in the interests of national security, public safety
or the economic well-being of the country, for the prevention of disorder
or crime, for the protection of health or morals, or for the protection of the
rights and freedoms of others.**

It can be seen from these provisions that aright to privacy in traditional human rights
law mainly refersto the restriction of the state’s illegal interference with an individual’s
general private life. It should noted that article 8.2 in the ECHR also provides some
exceptions for interference such as for the purpose of national security, public safety or

economic well-being of the country, for the prevention of disorder or crime, for the

December 1982), online: pkulaw <http://en.pkulaw.cn/>, at ¢.2, art. 33.[Chinese Constitution]
120 | CCPR supra note 102 at art 17.
121 ECHR, supra note 72, at art 8.
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protection of health or morals, or for the protection of the rights and freedoms of others.*?

Theright to privacy as afundamental human right is subject to interference if it isfor the

public or state’s interests.

2. Privacy Protection and Sexual Orientation Protection

In fact, privacy protection has played avital role in the development of sexual
orientation human rights, especially in the process of decriminalizing male same-sex acts.
Same-sex acts are still considered a crime in over 70 countries today and many gay men are
prosecuted due to their actual or perceived private sexua behaviour'?. Privacy protection
has been and continues to be a powerful and successful legal principle to restrain the state
from interfering in the sexual practices between consenting adult males in private.

In the groundbreaking case Dudgeon v the United Kingdom (1982)*?* heard by the
European Court of Human Rights (ECtHR), Jeffrey Dudgeon, a gay activist, successfully
challenged the criminalization of private male same-sex acts between consenting adultsin
Northern Ireland using the principle of privacy protection. The Court had no difficulty
finding the legislation violated the applicant’s right to respect for his private life, which
includes his sexual life.*® Thus, in Europe, sexual acts between consenting malesin
private fell within the scope of article 8 protection. The Court did not accept the North
Ireland’s justification of interference for “the protection of the rights and freedoms of
others” and “protection of morals’ aims.**® The same finding was also made by the HRC
in Toonen v Australia (1994), where the HRC ruled, “it is undisputed that adult consensual
sexua activity in private is covered by the concept of ‘privacy’.” **/

Expanding the sphere of privacy protection against criminal prosecution is extremely

22 |bid, at art 8.2.

122 The Council for Global Equality, “Countries Where Homosexuality Is Criminalized” (June 2011), online:
Globa Equality <http://www.globalequality.org/>.

124 Dudgeon v the United Kingdom (1981), ECHR, 4 Eur HR Rep 149.

125 |bid, at para. 12.

126 | pid.

127 Toonen v Australia, Communication No 488/1992, UN Doc CCPR/C/50/D/488/1992 (1994), at para 8.2.
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important for the gay rights movement. It provides basic security for activiststo continue
fighting for greater human rights protection. The gay rights movement in many countries
began with the decriminalization of sex between consenting adultsin private.’®® However,
it isimportant to stress the limited nature of privacy protection for sexual orientation
human rights development. Not only is privacy protection largely ineffective at eliminating
the societal roots of prejudice against sexua minorities; its concept implies that
homosexuals should stay in the closet, which goes against the final objective of the gay
rights movement. Real protection for sexual minorities must guarantee equal rights to

non-discrimination in both the public and private spheres.

E. Equality and Non-Discrimination Principle

The main principle regarding the protection of sexual minority rights in human rights
law is the principle of equality and non-discrimination. Equality and non-discrimination are
always addressed together and are considered two sides of the same coin. However, there
are some dlight differences between the meanings of the two concepts. Equality is more
abstract and entails positive obligations to promote the protection of human rights and
freedom. Non-discrimination, uses a negative approach to ensure equality by requiring the
absence of any discrimination. In other words, equality and non-discrimination are the
positive and negative statements of the same-principle.** The relationship between both
can be described as follows: “equality means the absence of discrimination, and upholding

the principle of non-discrimination between groups will produce equality.” **°

1. Equality

128 See Waaldijk, supra note 78, at appendix.

129" Anne F Bayefsky, “The Principle of Equality or Non-Discrimination in International Law” (1990) 11(1-2)
HRLJat 1.

130 | i Weiwei, “Equality and Non-Discrimination under International Human Rights Law” (2004) Research
Notes, The Norwegian Centre for Human Rights, at 7 online:
<http://www.mittendrinundaussenvor.de/fileadmin/bilder/0304.pdf>.
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Having equal rightsis one of the most important fundamental human rights recognized
in international human rights law as well as the human rights legislation of many countries.
For instance, article 7 of UDHR reads: “All are equal before the law and entitled without
any discrimination of equal protection.”*! The equality provision is stated more subtly in
the ECHR: “The High Contracting Parties shall secure to everyone within their jurisdiction
the rights and freedoms defined in section 1 of this Convention.”*** In Canada, the Charter
provides that “every individua is equal before and under the law and has the right to the
equal protection and equal benefit of thelaw[...].”*** Similarly, the Chinese Constitution
stipulates that “All citizens of the People’s Republic of China are equal before the law.” **

Although equality is widely recognized in many constitutional laws, its
implementation varies due to the different interpretations. Early study of equality hasits
roots in the works of classic philosophers such as Plato and Aristotle.™® In Nicomachean
Ethics, Aristotle for the first time addressed the equality maxim that “things that are alike
should be treated alike, while things that are unalike should be treated unalike in proportion
to their unlikeness.” **°

In modern legal philosophical discourse, the Aristotelian definition of equality is
considered to be formal equality. It considers the application of the law regardless of its
content, and it is predominately concerned with consistency rather than substance. It
emphasi zes that the parties should be treated identically, no matter whether it is bad

treatment or good treatment, since equally bad treatment is still equal treatment.™*’

B UDHR, supra note 102, at art 7.

132 ECHR, supra note 72, at art 1.

133 Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (UK) 1982 c 11 at s 15(1) [Canadian Charter of Rights and Freedoms].

134 Chinese Constitution, supra note 119, at c.2 art.33.

35 Peter Western, “The Empty |dea of Equality” (1982) 95 Harv L Rev 537, at 537 and 542.

138 Aristotle, Ethica Nicomachean, trans by W Ross, revised by JL Ackrill & JO Urmson, (Oxford University
Press, 1980) at 112-117.1131a-1131b; Aristotle, Politics, Book I111. Reprinted in Oddny Mjoll Arnardottir,
Equality and Non-discrimination under the European Convention on Human Rights (Hague, London, New
York: Martinus Nijhoff Publishers, 2003), at 8-9.

137 Christa Tobler, Indirect Discrimination, a Case Study into the Development of the Legal Concept of
Indirect Discrimination under EC Law (Oxford: Intersentia, 2005), at 25.
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However, formal equality seems deficient without any consideration of the nature of the
law. With regard to the rule or formulafor the resolution of equality questions arising under
the Canadian Charter, Justice Mclntyre in Andrews v Law Society of British Columbia

states:

Consideration must be given to the content of the law, to its purpose,
and itsimpact upon those to whom it applies, and also upon those whom
it excludes from its application. The issues which will arise from case to
case are such that it would be wrong to attempt to confine these
considerations within such a fixed and limited formula.**®

Justice Mclntyre's formulation of equality is essentially the requirement of substantive
equality. Substantive equality concerns the content of the law or outcome of the law as a
requirement of justice. It allows for different treatment in different situations based on the
recognition of distinctions among different parties, and further requires that different
treatment should aim to promote equality and benefit the underprivileged by some form of
positive measures.

Oddny Mjoll Arnardottir has summarized three different approaches to equality,
namely, the formal approach, the substantive “difference” approach and the substantive
“disadvantage” approach based on Cliona J.M. Kimber's research.*® In essence, the
formal approach aimsto simply achieve formal equality and the difference approach and
disadvantage approach seeks to reach substantive equality. The following two sub-sections
elaborate on the formal and substantive approaches to equality, followed by an anaysis of

how these approaches can help situate sexual orientation within equality discourse.

a. Formal Equality
Formal equality emphasizes “strict identical treatment”.*** Anindividual’s physical or

138 Andrews v Law Society of British Columbia, [1989] 1 SCR 143, at 168.[Andrews].

139 Arnardottir, supra note 136 at 18.

9" |bid at 20-32.

11 ClionaJM Kimber, “Equality or Self-determination” in Conor Gearty and Adam Tomkins, eds,
Under standing Human Rights (London: Mansell Publishing, 1996) at 218.
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persona characteristics should be viewed as irrelevant in determining whether they deserve
aright to some socia benefit or gain. In practice, formal equality has been helpful in
restraining governments from unfair, arbitrary and irrational decisionsin legal procedures
because it leaves little room for discretionary power.*** Thus, the formal equality approach
has avital role in the political and legal frameworks during the democratization processin
many Western countries,*?

However, the drawbacks of the formal equality approach easily override its benefitsin
many circumstances. Cliona J.M. Kimber has identified three main shortcomings.*** The
first shortcoming isthat formal equality merely emphasi zes the consistency of the
treatments but makes no demands on the content of those treatments.** It emphasizes that
the parties should be treated equally, no matter whether it is bad treatment or good
treatment. Equality protection loses its meaning and could become dangerous without a
justice or substantive equality guide. For instance, Arnardottir provides a scenario: Persons
with red hair should be executed.**® It implies the same situation of having red hair and
also equal treatment in being executed. However, it is clearly an injustice even if it accords
with the requirement of formal equality.

The second shortcoming is that formal equality cannot address the issue of equality
without a comparator; however, it is aways difficult to have suitable or obvious
comparator.**” Moreover, the dependence on comparability and the emphasis on the
consistency of the treatment in the formal equality approach result in that disadvantaged
groups can only claim the same treatment as privileged groups. The same treatment in fact
isunequal for these disadvantaged groups since they do not start on an equal footing,

thereby maintaining the existing hierarchy of privilege. Examples mentioned in Kimber’s

2 Brest Paul, “In Defense of the Antidiscrimination Principle” (1976) 90 Harv L Rev 1 at 1.
3 Kimber, supra note 141 at 268.

“* |bid at 268.

S |bid at 268.

18 Arnardottir, supra note 136 at 10.

17 Kimber, supra note 141 at 269.
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study include pregnancy, part-time work and disabilities.**

The third shortcoming is that formal equality normally accepts the existing standards
of the dominant groups in society and does not criticize the rationdlity of these standards.**
Many standards were created from amale perspective, and so it is evident that adopting the
same standard for women is essentially unfair and does not reflect women’sinterests.

Furthermore, the formal equality approach neglects therich diversity in modern
society as it normally adopts a single dominant standard. In many countries, the diversity of
culturesis an important part of policy consideration. Simply emphasizing consistency of
treatment cannot guarantee equality for different groups with diverse characteristicsin a

complex modern society. Ignorance of these differencesisin fact amajor obstacle for

reaching full equality in practice.

b. Substantive Equality

Substantive equality differs from the concept of formal equality by recognizing the
difference between individuals or groups. Differential treatment in substantive equality is
not only accepted but even required by some legislation.™ For instance, with regard to
gender equality, substantive equality should take into account women's difference of
situation from biological, social, economical, cultural, and historical perspectives.'>*

Since differentia treatment is encouraged under substantive equality, it should be
based on a norm, which could concern justice in the form of equal opportunities or equal
results. The central issue of substantive equality is how to decide the appropriate treatment
of differences. Thus, substantive equality raises two sets of questions. First, under what
situations should differential treatment be allowed? Second, what is the norm to judge the

differential treatment to achieve substantive equality?*

8 | bid at 269.

9 | bid at 269.

%0 Tobler, supra note 137 at 26.
151 | bid at 26.

152 | bid at 25.

40



Kimber advanced the second model of equality “identical treatment combined with
special treatment” that is summarized as the “difference approach” by Arnardottir.™>® The
difference approach admits the existence of difference between groups and therefore
requires differences to be dealt with appropriately.®® Kimber argued that the differencein
this model should be “immutable and unchangeable”.*>> Examples of special treatment
required for those with immutable characteristics include maternity leave, minority
languages in educations, and special facilities for disability-access.*® Put simply, the
acknowledgement of immutable and unchangeabl e difference requires the accommodation
of differences.

However, the difference approach is unable to solve the main questions raised by
substantive equality. The approach merely requires the difference to be immutable and
unchangeable but lacks the normative standards to determine what consists of difference.*’
The absence of normative standard into the treatment suggests arephrasing of the question:
Which difference should justify or require special treatment? It is questionable whether
only immutable differences, such as biological differences, are included or whether all
differences can be included. Furthermore, the difference needs to have a comparative
standard under the model, which is often the prevailing groups in society and thusit could
perpetuate the situations of privileged groups. Since the groups receiving special treatment
are normally marginalized minorities, they are seldom involved in the norm-making
process. Furthermore, by adopting the standard of the prevailing groups, those receiving
any specia treatment could be labeled, resulting in stigmatization, which may ultimately
maintain their disadvantage.™® Therefore thisis not entirely consistent with the aim of

substantive equality.

153 Arnardottir, supra note 136 at 24.
> Kimber, supra note 141 at 270.
%5 |bid at 270.

% |bid at 270.

7 |bid at 271.

158 Arnardottir, supra note 136 at 25
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The inclusive normative content in the disadvantage approach seemsto resolve this
problem better. Kimber characterized this approach as “the subordination principle” by
adoption of acontextua approach to equality focusing on “the asymmetrical structures of
power, dominance and disadvantage at work in society.” **® The test or requirement in this
model is whether the measure under scrutiny “ operates to increase or decrease the
conditions of disadvantage of a disadvantaged group.”*® This approach aims for equality
of results by requiring eliminations of any discriminatory social and political structures
rather than merely requiring special treatments as an exception to formal equality.
Furthermore, any indirect discrimination can be considered as increasing disadvantages and
therefore should be eliminated.***

In comparing these two approaches, the disadvantage approach seems to have clearer
normative content as to treatment by focusing on the aim of equality of results through
“ameliorating conditions of disadvantage, and ending relationships of hierarchy and
dominance.” ¥ Furthermore, it could better resolve the comparability issue dueto aclear
standard to identify a comparator when addressing disadvantaged groups. However,
labeling disadvantaged groups raises a similar issue to the difference approach, which
deviates from the goal of substantive equality.

The main distinction between these two approaches is in the determination of the
standards for groups or individual in pursuit of substantive equality. On the one hand, using
disability as an example, the disadvantage approach requires providing specia treatment to
individuals with physical disabilitiesin order to overcome the structural faultsin society.
On the other hand, the difference approach would provide specia treatment due to the
immutable characteristics of individuals with physical disabilities.

Interms of LGBT groups, a variety of discriminations based on sexual orientation

19 Kimber, supra note 141 at 273.
190 | bid at 273-274.

181 pid.

192 | bid at 274-275.

D
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could make LGBT adisadvantaged group. Likewise, in the difference approach, LGBT
also meet the criteria because their sexual orientation is not only different from the
heterosexual group, but sexual orientation/preference is often considered an immutable
characteristic.®® It should be kept in mind that substantive equality does not always
require differential treatment; in some context, it requires equal treatment, which will be

examined with regard to same-sex marriage discussion below.***

c. Situating Sexual Orientation within Equality Discourse

Despite some obvious drawbacks, the formal equality approach could be a strong tool
in the political framework to raise public awareness of some invisible disadvantaged
groups. In terms of sexual minority rights, many advocates reiterate that sexual minorities
are not asking for “new” human rights; rather they are seeking the protection of their
country’s existing human rights and freedoms.*® In essence, such aclaim isaformal
equality approach that seeks the identical treatment for LGBTSs that any human being is
entitled to. For instance, in the Chinese context, since the majority of the public have little
knowledge of sexual minorities, advocating that “we are the same” can be a powerful
political slogan to win support and acceptance from society, as well as encourage more
tongzhi to come out of the closet. Formal equality also supports the same-sex marriage
claim by arguing that LGBTSs should have the same right to marry as al heterosexual
people.

Under substantive equality, in assessing the difference approach with LGBT rights, the
difference approach requires that the difference be immutable and unchangeable. The
differences between men and women, racial mgjorities and racial minorities, and the abled

and the disabled easily fit to the requirement of the difference model. Whether sexual

163 See Canadian case Egan, supra note 83, at para 5; also Infra note 172.

%% Infra at p 303.

1% Michael O’ Flaherty and John Fisher, “Sexual Orientation, Gender Identity and International Human
Rights Law: Contextualising the Yogyakarta Principles’ (2008) 8:2 HRL Rev 207 at 221-222.
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orientation isimmutable and unchangeable is still controversial.

The theories about the origins of homosexuality are introduced briefly hereto help to
understand the issue. Guo Xiaofel, alegal expert in Chinese gay rights research, explains
two dominant theories, biological essentialism theory and social constructionist theory.'®
Biological essentialism theory argues the cause of homosexuality is perceived as
uncontrollable (biological or genetic in origin). Sexua orientation, like gender and raceis
an “immutable” trait determined by accident of birth.**” Hence, it isrational to provide
different equal protection to homosexuals because the group has unchangeable traits and it
is beyond their control.*®® From this theoretical perspective, sexual orientation is agood fit
for the difference model and special treatment is merited in order to reach substantive
equality.

However, the social constructionist theory argues that sexuality is defined aganist a
backdrop of temporal and cultural factors under the assumption that the individual is
constructed from society and times in which he or she lives.*® In a constructivist's
perspective, sexuality is not innate or immutable since sexual behavior is a product of
socia conditioning rather than biological factors. Sexua minorities should be understood
in terms of their socia context, and appearance of different sexual identities, such as gay or
leshbian, should be understood through the history and social context. Queer theory also

claims that sexual identities are not fixed and therefore they cannot be categorized and

1% Guo Xiaofei (5% &), Zhongguo Fashiyexia de Tongxinglian (7 EH0% T~ i1 [F) 12 7%) [Homosexuality
in the Prospective of Chinese Law] (Beijing: Intellectual Property Press, 2007) at 145-146. [trandlated by
author]

7" Ibid at 150.

188 The history of essentialism theory is more complicated. It claims that the emergence of the “homosexual”
asacultural, social and sexual category resulted from complex dynamics of discourses. Homosexuality has
direct connection with its opposing concept, “ heterosexuality” as a behavioural and moral standard centered
on the traditional biological family.(M. Foucault, The History of Sexualty.Volume One.An Introduction (Paris:
Editions Gallimard, 1976) at 108; reprinted in Michele Grigolo, “ Sexualities and the ECHR: Introducing the
Universal Sexual Legal Subject” (2003)14 EJIL1023, at 1024) With support of essentialism theory, women
have elaborated around the specificity of being a woman to seek recognition, and have achieved the
improvementsin major social and cultural rights.(Grigolo, at 1025)

19" Guo Xiaofei, supra note 166 at 152.



labeled.'™ Inthis sense, sexual orientation is not “immutable” and does not meet the
requirement of the difference approach. Furthermore, transgendered people seem more
difficult to fit into the difference approach because transgendered people as a group consist
of many varied changeable components.

The disadvantage approach seems better to fit sexual minorities than the difference
approach. Asthere are various forms of discrimination on the basis of sexual orientation
built into social and political structuresin society, the disadvantage approach requires that
these discriminatory practices be removed in order to reach substantive equality. The
prohibition of same-sex marriageis an ideal example to illustrate that this single
socio-political barrier to full participation in society creates discrimination in a host of
other areas of life, such as taxation, health benefits, medical decision-making for loved
ones, inheritance rights, and paternity rights, to name afew. Hence, the disadvantage
approach to substantive equality would favour passing same-sex marriage legislation so
that the broader discriminatory socio-political structures would be eliminated. This would
also lead to equality of results, or equal treatments because LGBTSs as a disadvantaged
group could be equally treated as compared to their heterosexual counterparts with respect
to the right to marry. Disadvantage approach in this context is also consistent with
advocacy of equal treatment that formal equality asksfor.

Both theories can lead to the same outcome recognizing equal rights of LGBTS, but
reasonings can be different. The split in the court’s reasoning whether sexual orientation is
an analogous ground in a famous Canadian same-sex equality right case, Egan v

171

Canada,”"~ represents such ideological conflict in the judicial world. These theories have

their own advantages and disadvantages in supporting gay rights, which are complex and

0 |bid at 156. Generally see Judith Butler, Gender Trouble. Feminism and Subversion of Identity (New

York:Routledge,1990). Grigolo provides a summary regarding Queer theory at the purely theoretical level:
“...in order to eliminate the dichotomy, it is necessary to contest the poles and problematize the binary
construction of gender and sexuality. Instead of taking categories such as ‘sex’ or ‘homosexual’ as fixed and
given, post-modern ‘queer’ theorists have stressed their artificiality and their role in reproducing a system of
domination.” (Grigolo, supra note 168, at 1025.)

11 Egan, supra note 83.
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beyond of the research scope of thisthesis. In this case, the Supreme Court of Canada held
that sexual orientation amounts to an anal ogous ground prohibited from discrimination.
Justice La Forest seemed to take a biological essentialism perspective, regarding sexual
orientation as “a deeply personal characteristic that is either unchangeable or changeable
only at unacceptable personal costs, and so falls within the ambit of section 15(1) of
protection as being analogous to the enumerated grounds.” **? This reasoning seems to fit
into the difference approach for substantive equality. Justice Cory, however, tended to
adopt the social constructive theory by claiming “sexual orientation is demonstrated in a
person's choice of alife partner, whether heterosexual or homosexual.”*"® Without
mentioning biological difference, Justice Cory focused on the group’s historical
disadvantage, practical discriminations and vulnerability to political and socia prejudice,
reaching the same conclusion that sexual orientation is an analogous ground.*”* This view
seems to adopt the disadvantage approach by identifying the disadvantages faced by LGBT
groups.

This academic discussion on these approaches to equality and the origins of sexual
orientation demonstrate the complexity of the application of equality principlein practice,

and so it isunlikely to adopt a single or fixed approach in practice.

2. The Principle of Non-Discrimination

As previously mentioned, equality means the absence of discrimination and the two
are often treated together. Discrimination is commonly understood in the negative sense, as
unfair, unreasonable, unjustifiable or arbitrary distinction. In the Canadian case Andrews v
Law Society of British Columbia, Justice MclIntyre stated “discrimination is unacceptablein

a democratic society because it epitomizes the worst effects of the denial of equality, and

72 | bid at para 5.
1% |bid at para 175.
74 1bid.
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discrimination reinforced by law is particularly repugnant.”*” The concept of
non-discrimination may appear simpler than the principle of equality. Many jurisdictions
have devel oped, through legislation and case law, detailed guides on how to approach
questions of non-discrimination. For instance, many equality seeking groups in Canada,
including gays and leshians, have successfully challenged discriminatory legislation
through the non-discrimination and equality principle stipulated in the Canadian Charter.
However, China does not have any specific non-discrimination legislation and the Chinese
equality principle can be characterized as an abstract constitutional principle without
effective implementation. Before delving into a discussion on the principle of
non-discrimination, it isimportant to review the definition of discrimination in some
important international instruments as well as domestic laws.

In international human rights law, the two specific treaties addressing racial and
gender discrimination provide model definitions of “discrimination”. With respect to racial
discrimination, article 1 in the International Convention on Elimination of All Forms of

Racial Discrimination (ICERD) states:

[...] theterm “racial discrimination” shall mean any distinction, exclusion,
restriction or preference based on race, colour, descent, or national or
ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing, of human rights
and fundamental freedoms in the political, economic, social, cultural or any
other field of public life.*"™

Similarly for gender discrimination, article 1 in the Convention on the Elimination
of All Forms of Discrimination Against Women (CEDAW) states:

[...] the term “discrimination against women” shall mean any distinction,
exclusion, restriction made on the basis of sex which has the effect or
purpose of impairing or nullifying the recognition, enjoyment or exercise
by women, irrespective of their marital status, on a basis of equality of men
and women, of human rights and fundamental freedomsin the political,

%> Andrews, supra note 138.
8 International Convention on the Elimination of All Forms of Racial Discrimination, 21 December 1965,
660 UNTS 195 at art 1 [ICERD].
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economic, social, cultural, civil or any other field.*””

Despite the fact that these definitions focus on specific types of discrimination, i.e.,
racial and gender discrimination, they are universally accepted in international human
rights laws.”® The Human Rights Committee (HRC) under the ICCPR confirmed the
definition made by the ICERD and the CEDAW and states in General Comment 18:

Non-Discrimination:

While these conventions deal only with cases of discrimination on specific
grounds, the Committee believes that the term "discrimination™ as used in
the Covenant should be understood to imply any distinction, exclusion,
restriction or preference which is based on any ground such as race, colour,
sex, language, religion, political or other opinion, national or social origin,
property, birth or other status, and which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise by all persons,
on an equal footing, of al rights and freedoms.*”

In the Canadian human rights system, Justice Mclntyre of the Supreme Court of

Canada provided the leading definition of discrimination under section 15 of the Canadian

Charter in Andrews v Law Society of British Columbia:

[D]iscrimination may be described as a distinction, whether intentional or
not but based on grounds relating to personal characteristics of individual
or group, which has the effect of imposing burdens, obligations, or
disadvantages on such individual or group not imposed upon others, or
which withholds or limits access to opportunities, benefits, and
advantages available to other members of society.*®

From this discussion of the various model definitions of discrimination in different
jurisdictions outlined above, it can be seen that any definition of “discrimination” should

contain three key factors:

177" Convention on the Elimination of All Forms of Discrimination against Women, 18 December 1979, 1249
UNTS 13 at art 1, GA Res 180, UN GAOR, 34th Sess, UN Doc A/RES/34/180 (1979) [CEDAW].

178 \Wouter Vandenhole, Non-Discrimination and Equality in the View of the UN Human Rights Treaty Bodies
(Antwerpen: Intersentia, 2005) at 35.

1 Human Rights Committee (HRC), General Comment 18, Non-discrimination (Thirty-seventh session,
1989), in Compilation of General Comments and General Recommendations Adopted by Human Rights
Treaty Bodies, UN Doc HRI/GEN/1/Rev.9 (Vol 1) (2008) 195 at 197 (para 7).

180 Andrews, supra note 138.
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a. Thereisdifferent treatment against certain individuals or groups;
b. Such different treatment is based on certain grounds; and
c. It hasthe purpose or effect of distinction on certain individuals or

groups.

a. Differential Treatment

Asthe prerequisite of discrimination, differential treatments could be found in many
concrete forms. The terms “distinction, exclusion, restriction or preference’ stipulated in
the HRC's definition are good descriptions of differential treatment.®*

Equal situations require equal treatments while different situations require different
treatments under the principle of equality.*®* Consequently, it is hard to judge whether it
resultsin inequality if merely ng the treatment without considerations of the contexts.
Itislikely to constitute inequality when personsin relevant similar situations are treated
significantly different. However, it also may result in inequality when persons whose
situations are significantly different are treated identically.

Mere differential treatments, in and of themselves, do not lead to the case of
discrimination. Some good examples of legitimate differential treatments have been
accepted: different income tax rates in groups with different income, prohibition of the
death sentence from being imposed on persons below 18 years of age and pregnant
women. ® |n these cases, different treatments can be legitimate. The HRC also confirms
“not every differentiation of treatment will constitute discrimination, if the criteriafor such
differentiation are reasonable and objective and if the aim is to achieve a purpose which is
legitimate under the Covenant.”*® Similarly, in Canada, the Supreme Court formulated a
relevant test for affirmative action under section 15 (2) of the Charter in Rv Kapp: a
program (providing different treatment to certain groups) does not violate equality
guaranteeif it can be demonstrated “ (1) the program has an ameliorative or remedial
purpose; and (2) the program targets a disadvantaged groups identified by the enumerated

181 qypra note 179.

182 Arnardottir, supra note 136 at 42.

18 HRC, General Comment 18, supra note 179 at 197 (para 8).
84 | bid at 198 (para 13).
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or analogous grounds.”

b.  Groundsof Discrimination

Li Weiwel offers three ways to stipulate prohibited grounds for discrimination in
legislation.® Thefirst oneisto provide afree open equality guarantee principle without
specifying any particular grounds. It allows the courts to decide what grounds should be
prohibited in practice. The American Constitution is a good example, which stipul ates that
no state may “deny to any person within its jurisdiction the equal protection of the law” in
the Fourteen Amendment.*®” The second way isto list all prohibited grounds to different
treatment in legislation and the courts do not have discretion. The prohibited grounds of
discrimination can be added or removed only by the legislature.*®® Thethird approach is
more common in practice, which specifies alist of common prohibited grounds of
discrimination, but also indicates that the list is not exhaustive. It combines the two
approaches above. It offers some certain discretion for the courts to identify the anal ogous
grounds that should be prohibited from discrimination. This approach can be found in
Canadian jurisdiction and main international human rights conventions, UDHR, the ICCPR,
the CESCR and the ECHR.

Some grounds are widely accepted as strictly prohibited grounds and listed explicitly
in legidation, for instance, race, sex, and religion. Although not all the different treatments
based on these grounds lead to discrimination, the different treatments should have strict
scrutiny. In other words, if these grounds are involved in a case of discrimination, a court
normally takes a high bar of justification for the different treatments on these grounds.

Apart from these listed grounds, the new issue is how to define or identify anew

analogous ground in “the non-exhaustive list”. Thereis no simple or common standard test

18 Rv Kapp [2008] 2 SCR 483, 294 DLR (4th) 1, at para41.
186 | j Weiwei, supra note 130 at 12.

187 US Const amend X1V, § 1.

188 |i Weiwei, supra note 130 at 12.
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for analogous grounds. For instance, the Supreme Court of Canada was divided on this
issue when considering section 15 of the Canadian Charter. In Andrews, Justice La Forest
argued for the inclusion of personal characteristics that are “immutable or beyond the
control of the individual” while Justices Wilson and Mclntyre argued for the inclusion of
personal characteristics of groups “lacking in political power”.*® In this sense, it is similar
as our discussion above regarding different approach and disadvantage approach under
substantive equality.’® The similar split in the Supreme Court of Canada can be seen again
in Egan in the Court’s reasoning on how the sexual orientation should be considered an
analogous ground for non-discrimination.

Sexual orientation is also accepted as a prohibited ground of discrimination in the UN
human rights law. The four core UN treaties committees, i.e., the UN Committee of
Economic, Social and Cultural Rights (CESCR),™* the HRC,*** the UN Committed on the

193 and the UN Committee on

Elimination of Discrimination against Women (CEDAW),
the Rights of the Child (CRC)™** have explicitly prohibited discrimination based on sexua
orientation respectively. It should be noted that the approaches adopted by these

committees are different. The HRC for instance, claims sexual orientation to beincluded in
the concept of sex, rather than to be falling under “ other status’. In Toonen v Australia, the

HRC stated: “ The Committee confines itself to noting, however, that in its view the

189 Andrews, supra note 138. See also Patrick Macklem et al, Canadian Constitutional Law, 4™ ed (Toronto:
Emond Montgomery, 2010) at 1299.

1% Kimber, supra note 141 at 273-275.

191 See e.g. UN Committee on Economic, Social and Cultural Rights(CESCR), General Comment No 14: the
right to the highest attainable standard of health, UN Doc E/C.12/2000/4, 11 August 2000; General

Comment No. 15: the right to water, UN Doc E/C.12/2002/11, 26 November 2002; General Comment No. 18:
theright to work, UN Doc E/C.12/GC/18,24 November 2005; General Comment No. 20: Non-Discrimination
in Economic, Social and Cultural Rights (art. 2, para. 2), June 10, 2009, UN Doc E/C.12/2GC/20, at para 32.
192 See e.g. Toonen v Australia, Communication No 488/1992, UN Doc CCPR/C/50/D/488/1992 (1994);
Joglin v New Zealand, Communication No 902/1999, UN Doc CCPR/C/75/D/902/1999 (1999); Young v
Australia, Communication No 941/2000, UN Doc CCPR/C/78/D/941/2000 (2003).

19 See e.g. UN Committee on the Elimination of Discrimination against Women (CEDAW), Concluding
Observations regarding Kyrgyzstan, UN Doc E/C.12/1/Add.49, 1 September 2000, at para 17.

194 See e.g. UN Committee on the Rights of the Child (CRC), General Comment No. 4: Adolescent health
and devel opment in the context of the Convention on the Rights of the Child, UN Doc CRC/GC/2003/4, 1 July
2003 at para 6.
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referenceto "sex" in articles 2, paragraph 1, and 26 is to be taken as including sexual
orientation.” ** However, unlike the HRC, the CERD and the CESCR included sexual

orientation under the category of “other status” rather than “sex” .

c. Effect or Purpose

The last factor to consider in a definition of discrimination is the effect or purpose of
the measure or the legislation. As shown above, many international treaties require the
“effect or purpose”’ of “nullifying or impairing” equal treatment. This nullifying or
impairing effect can be brought about by direct discrimination (either by active
discrimination or passive discrimination) and indirect discrimination.

Direct active discrimination is the traditional conception where the state negates
equality of certain groups through action or legislation; the other is direct passive
discrimination where the state fails its positive obligations to ensure the enjoyment of
human rights by inaction.*®” Active discrimination is common and normally includes two
situations, which are captured in section 15(1) of the Canadian Charter: “a) imposing
burdens, obligations or disadvantages on the individuals or groups not imposed upon others;
b) or withholds or limits access to opportunities, benefits and advantages available to other
members’.**® Passive discrimination is more complex because it requires the complainant
to identify the positive obligations the states have where no action has been taken. The
discussion infra on a Canadian case, Vriend v Alberta shows challenges and reasoning from

courts. 1%

Some might characterize the obligation to enact legislation to protection LGBT
youth from bullying in schools as a positive obligation of the state, one that has been

unimplemented in Ontario until July 2012 when the government passed The Accepting

1% Toonen v Australia, supra note 192 at para 8.7.

1% gSee e.g. CESCR, General Comment No. 20, supra note 191 at para 32.
197" Arnardottir, supra note 136 at 92.

1% Canadian Charter of Rights and Freedoms, supra note 38 at s 15(1).
% Vkiend v Alberta [1998] 1 SCR 493. See infra note 854.
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Schools Act.?® It requires schools to discipline pupil’sinappropriate behaviours, including
“bulling, sexual assault, gender-based violence and incidents based on homophobia,
transphobia and biphobia.” " It further provides that schools can not refuse the
establishments of activities or gay-straight alliances that promote awareness and
understanding of sexual orientation and gender identity.”® It should be noted that not all
legislative silence is “passive” discrimination; sometimesit is active discrimination. Such
cases would be where a state has turned its mind to a situation and decided to take no
legislative action.

Indirect discrimination focuses on the disparate impact or disproportionate effect of a
natural measure on groups of people developed in gender discrimination law.?>® An
example of indirect discrimination from the Canadian Criminal Code would be the
different ages for consent for different sexual activities. The age of consent for most sexual
practices is 16, whereas, the age of consent for anal intercourseis 18.?>* The law is neutral
on its face (applicable to heterosexual people as well as homosexual people), but clearly
the effect of the law has a disproportionate effect on gay men.

In Canadian law, the tests for the discrimination are complex. Beginning in Andrews,
the Supreme Court of Canada provided the definition of the discrimination and the
three-stage test for the first timein 1989. Later, in 1995, the Court fragmented into three
different camps on the interpretation of section 15 (1) in atrilogy of equality cases, Miron v

Trudel,>®® Egan v Canada,”® and Thibaudeau v Canada.?®” It was not until the decision

20 Accepting Schools Act, SO, 2012, ¢ 5.

21 Thjs Act amended the Education Act, R.S.0 1990. See Education Act, s 301(6).

2% |bid at s. 303.1.

203 Arnardottir, supra note 136 at 122.

204 Section 159 of the Canadian Criminal Code sets the age of consent for anal intercourse at 18 years, with
an exception if the two partners are married. It isinteresting to note that in this section has 'husband and wife'
- Even though gender-neutral marriages are legal since 2005. However, courts in Ontario (1995) and Quebec
(1998) have independently declared Section 159 of the Criminal Code of Canada (Anal Intercourse)
unconstitutional. The Ontario case is addressed in Chapter Five.

25 Miron v Trudel, [1995] 2 SCR 418.

26 Egan, supra note 83.

27 Thibaudeau v Canada, [1995] 2 SCR 513.
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in Law v Canada®®

in 1999 that the Court agreed again on the interpretation of section
15(1) by creating another complicated test. The complexity of thetest in Law finaly led to
anew development in Rv Kapp®® in 2008 where the Court revisited section 15 as awhole
and set up anew simplified test.

In Kapp, the Supreme Court of Canada confirmed the two steps to assess
discriminatory impact in Andrews: 1) the perpetuation of prejudice or disadvantage to
members of a group on the basis of personal characteristics identified in the enumerated
and analogous grounds; 2) stereotyping on basis of these grounds that resultsin adecision
that does not correspond to aclaimant’s or group’s actual circumstances and
characteristics.?!® Also some contextual factorsin Law were also recognized in the test: 1)
pre-existing disadvantage, of the claimant group; 2) degree of correspondence between the
differential treatment and the claimant group’s redlity; 3) the nature of the interest
affected.?™*

For thefirst time, the Court gave anew practical meaning to section 15(2) and
interpreted section 15 as awhole. The intention of section 15(2) isto say the preference
given to disadvantaged groups does not constitute discrimination despite the fact that
created distinction in treatment.”*? Thus, in Kapp, the Court ruled that the government’s
program that excluded Mr. Kapp and other non-aboriginal fishers from the fishery had an
ameliorative or remedial purpose for three aboriginal bands that have indisputable social
and economic disadvantages, and therefore the program at issue was protected by section
15 (2) of the Charter.

Differently, the HRC and the European Court of Human Rights (ECtHR) adopted a
proportionality test at this stage to determine whether it amounts to discrimination. Itis

similar to asection 1 justificiation test once discrimination is found in a Canadian

28 | aw v Canada, [1999] 1 SCR 497, 170 DLR (4th) 1.
29 Rv Kapp,supra note 185.

210 1hid.

21| aw v Canada, supra note 208.

42 R v Kapp, supra note 185.
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Charter-challenge case (known as the Oakes Test).?** In determining whether the different
treatments amount to discrimination, the HRC looks at two criteria, i.e., theaimisto
achieve alegitimate purpose, and the criteriafor such differentiation are reasonable and
objective. ** The ECtHR in Belgian Linguistics introduced an objective and reasonable
justification test under article 14 of the ECHR, i.e, justification existsif the treatment
pursues a legitimate aim and if there is a“reasonabl e relationship of proportionality
between the means used and the aim sought to be realised.”

It should be noted that the legitimate aim in any justification test is easily to be
satisfied. All treatment could be claimed to achieve some good intentions. Racid
segregation has been argued to achieve the legitimate goals such as “providing public
tranquility or maintaining order in society”.?*® The prohibition of homosexuality can be
said to keep the morality and order of the traditional society or protect religious beliefs.
Since the discovery of HIV, public health grounds have also been relied on as legitimate
aim for criminalizing homosexuality.”*’ It is easy to satisfy the legitimate aim test if the
only consideration is the purpose. Hence a central trend in the devel opment of
discrimination law in many domestic courts has been a shift from legidative intention to
basing a complaint on the recognition of the discrimination and adverse effects of the
offending legislation/government action.?™® It is easier to scrutinize the effect than require
intention in determining a discriminatory act.

The HRC refers to the relationship between the aim and different measuresin Van
Oord v The Netherlands (1997).%° Mr. and Mrs. Van Oard were born in Netherlands and

23 R v Oakes, [1986] 1 S.C.R. 103.

24 HRC, General Comment 18, supra note 179 at 197 (para 8).

25 Belgian Linguistics v Belgium (1968), 6 ECHR, 1 EHRR 252 at para 10.

216 Arnardottir, supra note 136 at 43. See also South-West Africa Cases (Ethiopia v South Africa; Liberia v
South Africa); Second Phase, International Court of Justice (ICJ), 18 July 1966. South Africa argued that the
policy of apartheid was required for the purpose of promotion of the well-being and social progress of the
original inhabitants.

217 See e.g. Toonen v Australia, supra note 192 at para 8.4.

218 | i Weiwei, supra note 130 at 11.

% \/an Oord v The Netherlands, Communication No 658/1995, UN Doc CCPR/C/60/D/658/1995 (1997).
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immigrated to the United States, where they were naturalized American citizens and lost
their Dutch citizenship. Mr. Van Oord contributed to his Dutch retirement pension scheme
and was entitled to a certain retirement pension. Nevertheless, their Dutch pensions were
taxed, whereas former Dutch citizens who had immigrated to Australia, Canada and New
Zedand, and who had become the citizens of those courtiers, received the pensions without
tax. The couple claimed the different tax treatment of their pensions violated their rights to
non-discrimination under article 26 of the ICCPR. The HRC observed that the criteria used
in determining the pensions entitlements were equally applied to all former Dutch citizens
living in the United States. However, the difference in treatment in the former Dutch
citizensin other courtiers was based on different treaty arrangements. Hence the HRC held
that such differentiation based on reasonable and objective criteria did not amount to
prohibited discrimination.

The proportionality test in the ECHR emphasizes that the purpose of the test isto
assess “the fit between the measures taken and the aims advanced or by weighing the
harshness of the measures against the importance of the aim pursued.”?° In Belgian
Linguistics, the Belgian government’s measures to deny French-speaking studentsliving in
Dutch-speaking unilingual regions state-subsidized education in French were challenged
for violations of the right to non-discrimination. The French-speaking parents argued that
their children were not given admittance to French schools in peripheral regions of
Brussels for their location, compared with those in the Flemish community, which was
beyond this restriction. The ECtHR held that government’s measures were not
discriminatory or arbitrary. The measures were based on the public interest, to ensure that
all schools dependent on the state and existing in the unilingual region conducted their
teaching in the language, which was essentially that of the region. The Court held that there

had been no violation of non-discrimination observing that the proportionality between the

20 Arnardottir, supra note 136 at p 48.
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measures and the aim was reasonable.??! It can be seen from this decision that the legal
recognition for sexual orientation rightsis not linear, which is subject to the Court’s

discretion on the fit test to some extent.

3. Equality and Non-Discrimination and Sexual Orientation Protection

Over the past hundred years, international human rights law and many Western
countries have gradually developed their human rights laws to end slavery, grant women
and racial minorities the right to vote and to end discrimination on ground of race, ethnicity,
religion and gender. However, the struggle for human rights protection for sexual
minorities has been a slow process with immense difficulty. There is no specific
international treaty regarding sexual minorities’ protection so far and many sexual
minorities have been experiencing widespread discrimination in many countries. Presently
76 countries still criminalize same-sex acts, seven of which still enforce the death
penalty. 222

To address whether or how the principle of non-discrimination protects sexual
minorities, it is essential to have sexual orientation or sexuality recognized as a prohibited
ground of discrimination. Only then would those measures or legislation leading to
distinction on ground of sexual orientation be strictly scrutinized by testing its purpose or
effect based on each specific case.

Sexual minorities are discriminated against or targeted by “mainstream” society
because of their sexuality, and thus not entitled to the same rights as “normal” heterosexual

people.®®® The main charge against same-sex acts (i.e., that it goes “against nature”) is

2! Belgian Linguistics v Belgium, supra note 215.

%22 |_ucas Paoli Itaborahy & Jingshu Zhu, eds, State-Sponsored Homophobia: A world survey of laws:
Criminalisation, protection and recognition of same-sex love, 8" ed (International Lesbian Gay Bisexual
Trans and Intersex Association, 2013) at 22, online: <

http://old.ilga.org/Statehomophobia/ILGA_State Sponsored_Homophobia 2013.pdf>.

2 Jack Donnelly, “Non-Discrimination and Sexual Orientation: Making a Place for Sexual Minoritiesin the
Globa Human Rights Regime” in Peter Baehr, Cees Flinterman and Mignon Senders eds, Innovation and
Inspiration: Fifty Years of the Universal Declaration of Human Rights (Amsterdam: Royal Netherlands
Academy of Artsand Sciences, 1999) 93 at 97-98.
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easily to be defeated. Sexual orientation is arguably a genetic trait similar to race or certain
disabilities characteristics that are immutable and unchangeable. Furthermore, the argument
that it goes “against nature” ignores the reality that same-sex relations have been
documented throughout the human history or evn animal kingdom. For instance, there have
been several recent cases that received considerable amount of media attention where a zoo
had gay penguins.®®*

Returning to homosexuality among humans, many societies have had historical
periods of tolerance and even highly valued male homoerotic relationships. The best known

example in the West is ancient Greece.?®

Pederasty was socially acknowledged
rel ationship between an adult male and a younger male in Greece at that time.??® InAsia,
male-male sexual relationships were also highly tolerated in ancient China, which will be
discussed further in the next chapter.??” There is documented evidence of tolerance of
same-sex relationships in various North American aboriginal groups.?® Some aboriginal
groups honoured two-spirited members of atribe (two-spirited is aterm used to describle
Aborginal LGBTs in tribes), giving them specialized occupations.??*

Another common challenge is the alleged immorality of homosexuality. Many
opponents of gay rights use the language of “perversion” and “degeneracy” to describe

homosexuality, and they argued that the acceptance of sexual minorities could destroy

social values and is against public morals. Based on international human rights law,

2% See e.g., Christian Wenande, " Gay penguin pair become parents’ (19 October 2012), online: the
Copenhagen Post < http://cphpost.dk/news/nati onal/gay-penguin-pair-become-parents>; Oliver
Moore ,“ Toronto Zoo decision to separate “gay” penguins sparks international outcry” (10 November 2011),
online: the Globe and Mail
<http://www.theglobeandmail.com/news/toronto/toronto-zoo-decision-to-separate-gay-penguins-sparks-intern
ational-outcry/article4180753/>; and Dinitia Smith, “Love That Dare Not Squeak Its Name” (7 February
2004), online: the New York
Times<http://www.nytimes.com/2004/02/07/arts/love-that-dare-not-squeak-its-name.html>.
zz K Dover, 2™ ed, Greek Homosexuality (Cambridge: Harvard University Press, 1986).

Ibid.
21 |nfraat p 65.
%8 \/al Napoleon, “The Raven’s Garden: A Discussion about Aboriginal Sexual Orientation and Transgender
Issues’ (2002) 17:2 CILS 149 at 154.
2 1pid.
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restrictions imposed on certain rights are justified on ground of widely accepted “public
morals’. Article 19 of the ICCPR permits restriction on the right to freedom of expression
that “provide for by law and are necessary [ ...] for the protection of [...] public health or
morals.” ?° For instance, Asian Values have a strong morality justification against
universal human rightsin some Asian countries.”** However, the relationship between
morality and law is complex, which is also reflected in positivism and natural law legal
theories. It is difficult to determine the standard of morality because public morals are not
static. Jack Donnelly argued that some of the groups explicitly recognized in
non-discrimination principles were at one time also perceived as a threat to public morals
in American history, for instance, those of Asian descent.?** He reviewed the California
Constitutional Convention of 1878-1879 where a provision was proposed to prevent
Chinese immigration in order to protect Californians “from moral and physical infection
from abroad”. %>

However, at present, race is widely accepted as an explicitly prohibited ground of
discrimination in United States and international human rights law. Similarly, sexual
orientation is now in the recognition process to become an explicit prohibited ground of
discrimination. The trend in international human rights law and many democratic Western
countries seemsto be that sexuality or sexual orientation is gradually becoming recognized
as a prohibited ground for discrimination and any distinction based on sexual orientation

should be strictly examined. Such development will be examined in following chapters.

F. Conclusion

0 |CCPR, supra note 102.

21 gingapore and Malaysia are the main proponents of Asian Values. See Anna Meijknecht & Byung Sook
de Vries, “Is There a Place for Minorities and Indigenous Peoples’ Rights within ASEAN?: Asian Values,
ASEAN Values and the Protection of Southeast Asian Minorities and Indigenous Peoples’, (2010) vol 17,
International journal n Minority and Group Rights 75, at 84.

%2 Donnelly, supra note 223 at 100-105.

% Cited in Benjamin B Ringer, “ We the People” and Others: Duality and America's Treatment of its Racial
Minorities (New York: Tavistock, 1983) at 590.
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This chapter has provided an overview of the main lega principles regarding sexua
orientation protection in human rights law and puts forward the key characteristics of these
principles and explored their implementation in different jurisdictions. The principles of
equality, non-discrimination, and privacy protection are the main legal principles guiding
sexua orientation human rights. These principles are not always used at the same time or at
every stage of rights development. Rather, during different gay rights developmental
phases, some principles are more effective than others from a strategic perspective.
Through a careful application of these principlesto their corresponding phases along the
gay rights developmental continuum, equality can be achieved.

Equality isthe main principle guiding sexual orientation human rights activism at the
present. Despite some of its drawbacks, in terms of LGBT rights, formal equality can
promote same-sex marriage claim because same-sex marriage essentially asks for the
identical marriage rights that heterosexual people are entitled to. Asking for the same
treatment can be a powerful political tool to bring about progressive change. However, due
to the different and disadvantaged social position that sexual minorities are in, formal
equality isincapable of producing complete equality. Substantive equality requires special
protection for this different/disadvantaged group in order to create true and full equality
protection.

There are many cases regarding the application of the principle of non-discrimination
in sexual orientation human rights protections. During the analysis of the three key criteria
of discrimination (i.e., distinction, prohibited ground, and the discriminatory effect or
purpose of the offending legislation), it iswidely accepted that sexua orientation isa
protected ground of discrimination in many Western jurisdictions and it seems difficult to
deny it from the cultural or morality argument. However, proving the discriminatory effect
or purpose of offending legidation is relatively more complex in the judicia process.

Privacy protection is another important principle in protecting the rights of sexual

minorities, in particular, during the process of decriminalizing homosexuality. The principal
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was effective as persuading courts to recognize that the scope of privacy covers sexual acts
between consenting two male adults and therefore criminalizing such acts was problematic.
Decriminalization of homosexuality istypically the first step in gay rights devel opment
since it provided abasic security for sexual minorities and also helps being the process of
eliminating social bias. The limited nature of privacy protection for sexual orientation
human rights development is evident because privacy protection focusing only on the
private sphere permits the continued stigmatization and discrimination of sexual minorities.
Finally, Waaldijk’s pattern of gay rights development offers some insight into how to
apply the various human rights principles in a strategic manner depending on the stage of
gay rights development in a country. The assumptions presented in Waaldijk’s model will
be tested in the following chapters using the international human rights system, the
European human rights system and the Canadian human rights system. These principles
will be revisited in the Chinese context to see which principle is more feasible to support

the strategy for legal reform for tongzhi in China.
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Chapter Two
Legal Statusand Social Situation of Tongzhi in China

A. Introduction
This chapter aims to provide an overview of the tongzhi situation in Chinain terms of

historical development, official governmental attitude, the current legal status and social
acceptance by civil society. It tracks how the tongzhi’s situation in China has evolved over
the years, particularly in terms of their legal status. Through research on official attitudes
towards tongzhi, the following questions should be kept in in mind for further
consideration in the following chapters: what are the main obstacles for the tongzhi rights
movement in China? What will trigger the legal reform to tongzhi rights?

The chapter begins with a discussion of the different terminologies used in China
regarding homosexuality and an introduction to tongzhi theory. The paper adopts tongzhi to
describe sexual minoritiesin China, because it implies the Chinese sexual minorities
indigenous characteristics. The second section examines the chronology of tongzhi socia
and legal status during four different phases of China's history: the ancient time, republican
era, the Maoist eraand the reform era. It explores civil society’s acceptance of tongzhi and
their legal status through these different periods, and relevant laws regarding tongzhi or
homosexuality in each period.

The third section focuses on the present tongzhi situation and offers a comprehensive
study of the legislation and official state practices related to tongzhi rights. It begins with a
brief overview of the Chinese legal system and outlines the key playersin the system. Itis
argued that the current government has adopted a repressive indifference policy towards
tongzhi. This section continues to explore how this official policy isreflected in different
discriminatory legislation and human rights violations targeting the tongzhi group.

The fourth section offers a detailed study of two notable current developments, namely,
the removal of hooliganism from the Chinese Criminal Code and the removal of

homosexuality from the list of mental diseases and illnesses. This comparative study seeks
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to demonstrate how the official authority exercised its repressive indifference policy in
different situations.

This chapter ends with the conclusion that this official attitude of repressive
indifference is the main obstacle for the tongzhi movement and continues to |eave tongzhi

inalegal grey areain Chinatoday.

B. Terminologies of Homosexuality in China

The formal Chinese word for "homosexuality” istongxinglian (literal trandation is
same-sex relationg/love) or tongxinglian zhe (homosexual people). Tongxinglian was
commonly used in early medical research and study, therefore it was not welcomed within
the gay community because it was heavily stigmatized.”** Rather, Chinese gay men
preferred to being called “gay” in English, and Chinese lesbians prefer “lala’ or “les’
(derived from the pronunciation of the first part of the English word “lesbian”). Thisis
because these terms have the implication of freedom and the imagination of legitimacy of
gay civil rightsin Western countries.?®® Despite the incomplete understanding of Western
gay culture (e.g., the emphasis on “coming out” and equality rightsis not familiar for
Chinese gays and lesbians), the Chinese gay community in general yearn for the freedom,
liberation and civil rights, in particular the legalization of same-sex marriage recognized in
agrowing number of developed Western countries.”®® From this perspective, the Western
notion of “gay” or “being gay” is deemed as a successful representative symbol of
authentic same-sex identity or the ultimate objective of Chinese gay movement among the
Chinese gay community.?*’
However, it is questioned whether merely adopting the Western strategy will fail to

guide the liberalization of gay rightsin China. Chou Wan-Shan represents an important

2 oretta Wing Wah Ho, Gay and Leshian Subculture in Urban China (London: Routledge, 2010) at 134.
25 pid.

% 1bid at 135.

37 pid.
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voice of resistance to adopting the Westernized strategy for the gay movement in China. He
argues that Chinese same-sex identity hasits “indigenous’ characteristics dueto its
historical culture of tolerance, and great influence from Confucianism, which “need not
reproduce the Anglo-American experience and strategies of leshigay liberation.”*® Instead,
Chou advanced tongzhi theory for gay liberation in China.**® The term tongzhi (literally
“same will”) was commonly used among Communist Party officials and it originally
signified “ people who share and stand up for the same revolution goal”, and is always
translated as “comrade(s)” in English.?*® Today, it is commonly utilized to describe gay
men and leshbians among the Chinese gay community. Chou, therefore, borrowed the term

of tongzhi to name his theory because it contains indigenous Chinese characters and also it
iseasily “accepted by the community for its positive cultural references, gender neutrality,
desexualization of the stigma of homosexuality, politics beyond the homo-hetero duality,
and use as an indigenous cultural identity for integrating the sexual into the social.”

Thus, thisthesis will usetongzhi to describe gay men and lesbiansin China, because it

emphasi zes the significance of Chinese gays and lesbians' indigenous characteristics.

C. History of Tongzhi in China

The following research explores the prevailing culture and corresponding laws
concerning tongzhi over Chinese history. Not only does such analysis provide a good
understanding how tongzhi rights developed in Chinese history, but it also provides the
foundation for strategic thinking on how to inspire tongzhi human rights development in
Chapter Seven. Travis SK Kong, a sociology scholar, divided China's history into four

phasesin his research on the development of gay male identities in China: ancient China,

28 Chou Wah-shan, Tongzhi: Politics of Same-Sex Eroticismin Chinese Societies (New Y ork: The Haworth
Press, 2000), at 1.

2 1bid at 3-9.

20 Day Wong, “Hybridization and the Emergence of ‘Gay’ Identitiesin Hong Kong and in China’ (2010) 24
(1-2), Visua Anthropology 152, at 154.

21 1pid at 2.
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the republican era, the Maoist period, and the reform era.®** Due to the lack of early
historical records of leshians, thisthesiswill follow Kong's division of China's history of

gay male identitiesinto four periods.

1. Ancient China

The Li principle in Confucianism emphasized the strict sex segregation between men
and women.?*® Any body contact between men and women was prohibited before marriage,
but same-sex intimate friendship was considered as acrucial source of emotional support.?*
In other words, Confucianism created a cultural environment that allowed for same-sex
sexual behaviour in ancient Chinato occur.

In Confucianism, a person is arelational individual within a structured, socialy
reciprocal relationship network.?*® Therefore, individual identity is not defined by the idea
of essence but rather is constructed in afamilial and kinship network. Human relationship is
extremely significant in ancient China.?*® The Three Cardinal Guidesin Confucianism were
the main guidelines by which all human relationships and behaviours were organized
hierarchically: sovereign-subject, father-son and husband-wife. The latter in each pairing (i.e.,
“subject”, “son”, and “wife”) should always be subordinate to the former (i.e., “sovereign”,
“father”, and “ husband”) unconditionally.?*” Only behaviours violating social expectations
and behaviours threatening or destroying these relationships were condemned and punished.
Likewise, any behaviour could be tolerated aslong as it did not threaten or destroy the three
cardinal guides.?”® Asaresult, sexual contact with the same gender, sexual contact with

prostitutes, or aman having sex with several wives and concubines were usually tolerated

#2 Travis SK Kong, Chinese Male Homosexualities: Memba, Tongzhi, and Golden Boy (London: Routledge,
2011) at 151-156.

283 Chou Wan-Shan, supra note 238 at 20.

4 |bid at 21.

2% Kong, supra note 242 at 151.

26 | bid.

24T Chou Wan-Shan, supra note 238 at 27.

8 |bid at 27.
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since the male-dominated hierarchy system would not be challenged.?*

Furthermore, the sexua world in ancient China was constructed predominantly along
hierarchical classlines.”® The emperor or awealthy lord could dominate socid inferiors
such as hiswife and/or concubines freely. They could also dominate sexually any servants,
male or female, who were socially inferior to him. In this regard, the gender of one's sexud
partners was not a matter of concern and thus, there was no significant consideration of one’'s
sexual identity, such as whether one was homosexual or bisexual.”>* The emphasis was
predominately on “doing” (e.g., what one does, likes, enjoys; engages or indulgesin, in
sexual activities) but not on “being” (e.g., what oneis).*?

It is easy to find literature that describes arich and relatively tolerant tradition of male
same-sex eroticism in ancient China. The stories of Duan xiu, Fen tao described a same-sex
rel ationship between the emperors or elites and their male concubines or prostitutes.®® In
the most famous novel in Chinese history, Hong Lou Meng®* (Dream of the Red Chamber),
JiaLin had sexua encounters with boy servants aswell as girl servants when he was unable
to have sex with his wife, without feeling any difference between boys and girls. Same-sex
erotic descriptions were also found in two other famous novels, Jin Ping Mel (The Golden
Lotus) and Rou Pu Tuan (Prayer Mat of the Flesh) although they were not the main part of
the story.?®

Thereislittle literature about same-sex eroticism between two women, largely due to the
fact that those in power were typically upper-class male, and women were always inferior to

men in ancient China. Wives generally accepted her husband having sex with other men

more than with other women, because same-sex sexual contact would not threaten her status

9 | bid.

%0 Gerard Sullivan & Peter A Jackson, eds, Gay and Lesbian Asia: Culture, |dentity, Community (New York:
Harrington Park Press, 2001) at 30.

L | pid at 30.

%2 K ong, supra note 242 at 151.

%3 Chou Wan-Shan, supra note 238 at 27-28.

>4 |bid at 33.
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asawife.®® During the Wei Chin Dynasty, there was an interesting and famous story
concerning seven famous male scholars, called the Seven Sages, all of whom had intimate
rel ationships with each other.?®” The wife of Shan Tao, one of the scholars, found her
husband having sex with two other scholars, however, the wife was not angry, jealous, or
hostile towards her husband; instead she made some relaxed and positive comments about
their sexual relationship. It represented the rather tolerant attitude towards male homosexual
acts at thetime.®®

It should be noted that no laws during this period supported or accepted
homosexuality.”® Cultural tolerance of same-sex eroticism does not necessarily translate
into legal acceptance of homosexuals' identity.?®® That being said, homosexuality was not
considered a concern of the law in ancient China.®®* Same-sex acts could be treated as a
“transitional stage in the sexual life cycle of aman or as alegitimate practice for those who
were, and remained, married and within the institution of family.”?*> Thus, ancient Chinese
history can be described as having “neither homophobia nor homoeroticism but rather
classism, sexism and ageism.” %>

This cultural tolerance still has influence in society today. Many wives are still reluctant
to divorce their gay husbands.?** Despite this cultural tolerance, avariety of factors may
contribute to the reluctance of women to seek a divorce from a gay husband, such asthe
societal pressure not to lose face, financial concerns.®® Furthermore, many parents still

insist or force their gay sons or leshian daughters to enter heterosexual marriages even

% 1bid at 24.
7 1bid.
8 1bid,
9 1bid at 25.
0 1bid,
oL |bid,
%2 K ong, supra note 242 at 152.
%3 gyllivan & Jackson, supra note 250 at 30.
%% Tom Mountford, The Legal Position and Status of Leshian, Gay, Bisexual and Transgender Peoplein the
People's Republic of China (International Gay & L esbian Human Rights Commission, 2010) at 28, online;
Isz HRC <http://www.iglhrc.org/cgi-bin/iowalarti cle/takeacti on/resourcecenter/1107.html >.
Ibid.
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though they aready know their sexual orientation.?*®

2. TheRepublican Era (1912-1948)

Ancient China seems to be different from the Western world, where the Christian church
has actively oppressed same-sex behaviours after ancient Greece and Rome.”®” Nevertheless,
after homoerotic practices between men were enjoyed right up to Qing Dynasty (AD
1644-1911), that tolerant culture disappeared with the colonial importation of Western

modernization in the early 1900s.?%®

Sodomy was cited as acrimein the late Qing dynasty
Crimina Law with aminor punishment for the first time offence.?®

The first Opium War (1839-1842) was aturning point in Chinese history. A lot of
Western ideol ogies were adopted to govern the country after many Western countries
intruded into China.*”® There was aprevailing belief among scholars during this time that
Western science would rescue China from its backwardness since many Chinese scholars
were sent to Europe to learn advanced techniques.’”* Thus, in general, many believed that
all Western ideol ogies were advanced, so the things that the Western countries criticized
must be bad or lagging.>”? Christian homophobia was imported among the many other

Western modernizations at that time.>”® Within the field of medicine, Ellis's medical theory

of homosexuality, which dichotomizes sexuality into normality and deviation, was imported

%6 Dong Wanwan(ZE i i), “Nver shi Lala,Fumu Zhidao hou shi X uezhongsongtan? Haishi Jiazhuang
Buzhi(Ze )L fihy, ACBRHIE G &EH kK ? k2B A7 ) [Daughter islesbian, Parents would help
or pretend don't know ]” (21 March 2013), online: Dong Wanwan's sina blog
<http://blog.sina.com.cn/djj516>. Dong Wanwan is aregiona organizer in Shenzhen for PFLAG CHINA,
the LGBT organization in China promoting comprehension, acceptance and communication between LGBTs
and their parents, families and friends. Sheis called “Dong Mama” and has worked for PFLAG since she
discovered her son was gay in 2009. See:online: PFLAG < http://www.pflag.org.cn >.[translated by author]
%7 For instance, see the opposing views in Canada: Ellen Faulkner, “Homophobic Hate Propagandain
Canada’ (2006/7) 5 J Hate Studies 63, at 73

%8 Guo Xiaofei, supra note 166, at 54.
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2 Guo Xiaofei, supra note 166 at 45.

272 bid at 42 and 49.
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during this period and dominated Chinese medical thinking for decades.”™

These major changes took place during the course of state-building following the fall of
the Qing Dynasty.?”> Theideology of nationalism that addressed the proper control of sexual
desire was the key to the development of a modern nation-state, and so the government
encouraged people to put the revival of their nation as a priority and, therefore, any personal
family affairs should be secondary.?”® In the meantime, individual sexual desire as a bad
habit was disciplined under this official discourse and sexual behaviours were strictly
regulated under the name of social welfare and nation building.>”” Consequently,
marginalized pre-marital and extra-marital sexual practices, such as adultery, masturbation,
prostitution, pornography as well as homosexuality, were considered as “ shameful” or

« abnormal " 278

3. TheMaoist Period (1949-1978)

Since the late Qing Dynasty, China suffered from civil and world wars until 1949, when
the Communist Party of China (CPC) came into power, and Chairman Mao Zhedong began
to rule the country for almost three decades (1949-1978), known as the Maoist period.?”
During this period, the country emphasized collective interests and the virtue of complete
altruism.?®® In the name of revolutionary passion, all old laws and traditional class systems,
featured by Confucianism ideology were replaced with the new ruling ideology, Communism.
The government exercised control of every form of culture, including films, radio,
newspaper, and television, and used the media as atool of communist propaganda.

Mao strongly emphasi zed the collective power during the rapid collectivization of farms;

consequently reproduction was strongly encouraged during the 1950s and early 1960s. The

" K ong, supra note 242 at 153.
275 .
[bid.
%% |bid, at 152.
%" |bid, at 153.
28 | bid.
21 | bid.
%0 | bid.
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concubinage and arranged marriages stemming from feudal society were outlawed, and a
new hegemonic model of reproductive sex within monogamous heterosexua marriage was
created in the 1950 Marriage Law.”®" With strong and strict control over the media, the CPC
easily indoctrinated the people on sexuality through the creation of uniform, normative
standards of sexual conduct. The state produced extensive officia publications on female
sexudlity and constructed female gender based largely on sexual difference in anatomy.?*
The status of women correspondingly increased and the population grew during the Maoist
period.”® This compulsory heterosexual marital reproductive model |eft little room for
outside sexualities, for instance, pre- and extra-marital sex, pornography and
homosexuality.*®*

There was only onejudicia decision concerning homosexuality made by the Supreme
People’s Court (SPC) on consensual anal sex between males, in 1957.%%° Two adult men
were discovered to have had an affair and then prosecuted for engaging in consensual and
sex in Heilongjiang province.?®® The Mudanjiang Intermediate Court adjudicated the case,
but the court was divided on the question of criminality of same sex behaviour. One opinion
considered that consensual anal sex between two men was a serious violation of social
morals and should be punished under the Criminal Law.?®’ The other opinion was of that the
behaviour was both a bad influence and went against morals, but it should only be punished

by administrative sanctions rather than the Criminal Law.?®® The Intermediate Court

L |bid,

%52 1bid.

%53 1bid.

54 1bid.

% i v Li, reprinted in Guo Xiaofei, supra note 166 at 62-63.

% Guo Xiaofei, supra note 166 at 62-63.

%" Heilongjiang High People’s Ct, Guanyu Nanzi yu Nanzi Ziyuan Xingjiao de Xingwei Shuangfang
Yingfou Fu Xingshi Zeren Wenti Xiang Zuigao Renmin Fayuan Zuochu Qingshi (Fabanzi 139)(1957 4= 3 A
19 H B ILAE m BN RER T 575 57 B RIS HAT 95 BL AR 2 5 AT ) 1) e v N BV e
YEHE R (70755 139 5) ) [Question to Sup. People’s Ct Regarding Whether Consexual Annal Sex
Between Adults Constitutes a Crime (19 March 1957, Legal Doc. No 139)],at para2; reprinted in Guo Xiaofei,
supra note 166 at 63[trandated by author]; also see John Balzano, “ Toward a Gay-Friendly China?: Legal
Implications of Transition for Gays and Leshians’ (2007) 16 Law & Sexuality 1 at 24.

%8 |bid, at para.3.
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certified the case to the Provincia High Court, which then, in turn certified the case to the

SPC. In ashort and direct reply, the SPC stated:

[R]egarding whether consensual anal sex between adults constitutes a
crime, legislation has not yet provided aresolution. While law has still
not articulated a clear answer, we believe it is not appropriate to treat this
as a crime on the facts that you have provided.®

Thisisfirst official statement from the SPC, which implied that consensual male
homosexual act was not a crime under the Criminal Law.

Afterwards, Mao launched the Great Leap Forward and Cultural Revolution that
devastated the Chinese economy and resulted in a massive drop in the standard of living and
disorder in state administration.”® Interms of judicial system, there wasllittle effort in legal
system development because the judicial system and administrative system were al in
chaos.®' The whole country was ruled by avariety of levels of CPC leaders. Although some
laws were passed, they did not have the function of areal modern law; but rather these laws
functioned more like ruling tools of CPC leaders.?®* Li Yinhe's investigation found that
tongzhi living during the Cultural Revolution were punished in avariety of different ways.?*
For instance, those who received alight punishment might have been forced to undertake

medical treatment, whereas more serious punishment included being beaten to death or

sentenced to death. Others who feared that their behaviour would be discovered would

% gup. People’s Ct, Zuigao Renmin Fayuan Guanyu Chengnianrenjian Ziyuan Jijian Shifou Fanzui Wenti de

Pifu (&%= N VA RE T BaF N ) B XS 4 2 7540 58 n) @ #E 52 1957 4F 4 H 29 H)[The Sup. People's

Ct.’s Reply Regarding Whether Consensual Anal Sex Between Adults Constitutes a Crime, 29 April 1957],

Sup. People's Ct.,reprinted in Guo Xiaofei, supra note 166 at 63.[ Trandation isin Balzano, supra note287, at

05]

2% gee Michael Schoenhals, ed., China's Cultural Revolution, 1966-1969: Not a Dinner Party (Armonk,

N.Y.: M.E. Sharpe, 1996); Roderick MacFarquhar, John K. Fairbank and Denis Twitchett.ed, The Cambridge

2Hgistory of China, (Cambridge, New York, Melbourne: Cambridge University Press,1980) vol 15,at chapter 6.
Ibid.

%2 The main pieces of legislation in this period included three previous Chinese Constitutional Laws (1954,

1975, 1978) and the 1950 Marriage Law.

3 Li Yinhe(ZE41T), Tongxinglian Yawenhua( [l P4 72537 3 4k) [Subculture of Homosexuality], (np: China

Today Publishing, 1998) at 381-82.[translated by author]
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commit suicide to avoid the brutal punishment.?** Inconsistency of applying the Criminal
Law and punishing offenders uniformly is a symptom of adysfunctional judicial system.?*
Uncertainty in whether certain behaviours would attract the attention of the CPC leaders and
uncertainty as to the corresponding punishment led to increased fear among the tongzhi

during the Maoist period.®

4. TheReform Era (Post 1979)

The reform era (1979-present) has seen a dramatic change throughout Chinese society.
Economic development became the foremost priority for the country, and the Opening Policy
as the basic policy welcomed importation of foreign investment and cultural products.®”
Meanwhile, avariety of reforms to government management, the legal system and market
operation were a so taking place. Regardless of the CPC’s intent for these reforms, they have
had a positive influence on tongzhi.

The Opening Policy, one of the most significant and effective policiesin China, not only
stimulated rapid economic development via attracting western investment, but it also caused
adramatic impact on people’s sexual culture through the massive import of cultural products
after an embargo of over 30 years.”® The strict control over publication and media has been
gradually relaxed since then aswell.?®® Many cultural products, such as movies, TV shows

and publications containing tongzhi roles have emerged regardless of the official prohibitory

regul ations which specifically address the dissemination of tongzhi related content in

24 |bid.

% |bid.

2 |bid.

27 7hongguo Gongchandang Dishiyijie Zhongyang Weiyuanhui Disanci Quanti Huiyi Gongbao (4 [F 3t
WA R B2 = IR ARSI R) [The third plenary meeting Gazette of the Eleventh Central
Committee of the Chinese Communist Party], adopted on 22 December 1978, online: CPC news
<http://cpc.people.com.cn> [trandated by author].

2% See“Zhongguo zhe Sanshi Nian (' [#ix =4£)[China: Thirty Years since 1978]”,(2013) online:Culture
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media.*® Since China Central Television, the most dominant TV channel in China, featured
an in-depth report regarding the tongzhi situation by using the theme of AIDS prevention in
2005,* |ocal TV channels have begun to touch on the tongzhi topic by featuring interviews
with the tongzhi activists or scholars and investigative news reports.

Furthermore, tongzhi rights development in China seems to have been attracting alot of
attention in the academic field during the Reform period. An increasing number of studies on
tongzhi issues, including same-sex marriage and gay-adoptions, have appeared.** The
scholars and activists studying tongzhi issues have actively participated in avariety of media
interviews to raise public awareness of the tongzhi community.**® In the early 2000s, Fudan
University in Shanghai began offering China's first course in tongzhi studies.®** Although
this course was offered to the studentsin medical school, it raised a number of discussions on
tongzhi's social and legal issues.*® Furthermore, many influential Chinese scholars, for
instance, Li Yinhe, Zhuang Beichuang and Zhou Dan, were invited to Fudan University

classes as guest speakers.3® Afterwards, Fudan University published the book,

3% For instance, some tongzhi movies in 1990s were Dong gong xi gong(Z: & 74 &), Intimates ([ #i) , Lan
Yu(i%5%), Farewell My Concubine (%5 = 71 {i).

%01 «yj Shengming de Mingyi (PAZE @ #7144 ) [The Name of Life]”, (9 August 2005), online: China Central
TV <http://www.cctv.com/news/china> [trandlated by author].

%2 Generally see Gao Yanning (3 7*) et al, Fudan Dajiangtang Xilie: Tongxinglian Jiangkang Ganyu (&
BORUFE 25 A M2 8 #E T 7)) [Fudan University Academic Forum: Homosexuality Health I nterference]
(Shanghai: Fudan University Press, 2006). The edition book includes the research that a number of Chinese
scholars have conducted at early stage. [translated by author].

% | nterview of Zhang Beichuan by Zeng Zimo in “Shehui Nengjiandu:Airen Tongzhi (t: 438 L% : %2 A [F
&) [Social Visibility: Lover, Tongzhi ]”, Phoenix Television Broadcast, (14 April 2005) online: ifeng
<http://v.ifeng.com/>; Interview of Zhang Beichuan and Cui Zien by China Central TV in“Yi Shengming de
Mingyi (PLA T 44 ) [The Name of Life]”, China Central TV, (9 August 2005) online: China Central TV
<http://www.cctv.com/news/china>; Interview of Zhou Dan and Cui Zien by Chen Luyu in “Luyu Youyue:
Airen Tongzhi Cui Zien (8 H%): % A\[FE 4 7 &) [A Date with Luyu: Lover Tongzhi Cui Zien]”
Phoenix Television Broadcast (27 October 2009) online: Sina <http://video.sina.com.cn> [trandated by
author].

4 “Fydan Daxue Tongxinglian Kecheng Jigi Qianceng Lang, Jiaoshi Xicheng “Saomang” (5 E. k2[R 7%
RO T 2R 0K 5) [The Homosexuality Course at Fudan University Arouses Ripples,
Teachers Called “eliminateilliteracy”]” (21 September 2005), online: Xinhua Web
<http://news.xinhuanet.com>.[trasnated by author]
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Homosexuality Health Interference, based on the class discussions in this course.*”’
Moreover, tongzhi communities have become more visible with the gradual emergence
of various tongzhi venuesin urban cities, such as bars, clubs, and bathhouses.*® Therise of
the internet has also helped Chinese tongzhi to identify one another.>® Tongzhi in urban
cities have organized a variety of parties or gatherings to strengthen the tongzhi communities
by discussing important issues such as coming out, social discrimination, public recognition
and mental health.*'° A couple of gay men have even held awedding in a gay bar in Sichuan
in 2009, which was reported by many domestic mainstream media and has led to a heated
public discussion on the topic of same-sex marriage in China again.®**
In terms of legal devel opments, the government has been transfered from the rule of
man during the Maoist period to a modern rule of law, which emphasizes the significance
that law now plays in modern China.3** The new legal system has been founded and a
number of new pieces of legislation have been passed.**® The two main legal
devel opments regarding tongzhi were the decriminalization of male homosexual actsin
1997 (referred to as hooliganism), and the removal of homosexuality in the mental illness
list in 2001.3** However, thereisittle legislation promoting tongzhi human rights per se
and there are some discriminatory provisions in different area of laws. In practice, a

number of human rights violations still occurr within the tongzhi community.*> Overall

%7 Gao Yanning (=i#&7°) et al, Fudan Dajiangtang Xilie: Tongxinglian Jiangkang Ganyu (5 Bk if 4 251
[i) P4 25 i B T 750) [Fudan University Academic Forum: Homosexuality Health I nterference] (Shanghai:
Fudan University Press, 2006), at Preface. [trandated by author]
%% | bid, at 185.
%% K ong, supra note 242 at 155.
319 Gap Yanning, et al, supra note 307 at 97-122.
1 Huang Zhiling and Zhang Ao, “In a first', gay couple tie the knot in China”, China Daily (13 January
2010), online: China Daily <http://www.chinadaily.com.cn/>.
%12 The concept of “rule of law” was first acknowledged at the Fifteenth National Congress of Chinese
Communist Party in 1997. See e.g., Jiang Zemin (VL. [X), Jiang Zemin zai Zhongguo Gongchandang
Dishiwuci Quanguo Dabiao Dahui de Baogao (VL5 R 7E H 3 =5 55+ ik 4 AR K 2 By y)
[Jiang Zemin's report on the Fifteenth National Congress of Chinese Communist Party], adopted on 12
3Sl<33ptember 1997, online: CPC news <http://cpc.people.com.cn> [translated by author].
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the tongzhi human rights movement in Chinaisrelatively lagging behind the devel opment

of sexual minority rights internationally.

D. Tongzhi in China Today
1. Brief Introduction to the Current Chinese Legal System

After the Opening Policy, a new legal system in Chinawas gradually developed. The
current Chinese legal system isaunique legal system that is largely based in the civil law

tradition but also influenced by other factors, 3

Wang Jiangyu identifies three main
influences that have played rolesin the legal system forming process. Westernization,
Marxism and Confucianism.®’

The first was the Westernization of Chinese law in the late Qing Dynasty.*!® During
this period, the Chinese government hired Shen Jiaben and Wu Tingfa (two legal experts
who were influenced by Western legal theories and education) to conduct the legal
reforms.®* They insisted the Imperia legal system was “outdated and uncivilized” and
that it should be updated according to Western standards.**° They began their legal reforms
using the Japanese legal system, which stemmed from the German civil law system, as a
reference point.** Thus, the first major step towards the current Chinese legal system
began by importing a Japanese-styled civil law tradition.®?

The second factor is Marxism. In Chinese law schools today, many legal theory

textbooks introduce the notion that “law”, which according to Marxist legal theory isthe

318 Wang Jiangyu (FL ), “Daidai Zhongguo Falv Zhidu de Jiben Tezheng, Jiegou yu Weilai Fazhan
Zhangwang (2418 A EVEEE I AR ACRIIE . 450 5 R R & JE 2 22) [The Basic Characteristics, Structure
and Future Outlook of Chinese Legal System]”(2010) 86 East Asian Institute Working Papers 1, at 2-3, online:
3<lr71ttp://www.eai .nus.edu.sg> [translated by author].

Ibid.
%18 1pid.
319 Zhang Jinpan (5K % 7#), Zhongguo Falv de Chuantong yu Xiandai Zhuanxing (" FElVEH (146 4 50
1) [the Transition From Tradition To Modern In Chinese Laws)] (Beijing: Law Publishing, 1997) at
440.[trandlated by author].
20 1pid.
%1 pid.
%22 1pid.
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reflection of the ruling class, is atool of the ruling class.*® In the Chinese context, the
CPC is claimed to be the representation of the “ruling class” of China, constituting the
proletariats (i.e., the workers and peasants).*** Thus, Marxist legal theory would suggest
that all the laws, aswell asthejudicia institutions should follow the leadership of the
CPC.3® After 1949, the CPC abolished the previous legal systems and followed the model
of the Soviet Union, which was also acivil law tradition.®*® This Soviet-based judicial
system is the origin of the current Chinese legal system.**’ Since 1979, the current legal
system has developed slowly and incrementally.

Confucianism, China's traditional legal theory, still has influence on the current legal
system.®® A number of old outdated notions in Confucianism, such asimperial power,
man's superior power and emperorship supremacy, were abandoned among modern legal
theories. However, some moral values, including respect for old people and social harmony,
are till important socia values and remain a concern for the legislatures to this day, and

are reflected in legislation.>*

a State Structure

Chinais aunitary state that emphasizes the supreme power of the central authority.
Wang Jiangyu explains that the “unitary” character has three aspects: first, one Constitution,
one supreme legidative authority, one central government and one judicial system; second,
the central government has supreme administrative power, the provinces must follow the

leadership of the central authority; and third, the nation is awhole entity and only the

%23 \Wang Jiangyu supra note 316 at 3.
%4 | bid.

%25 |bid.

%28 |bid.

%7 |bid.

%8 |bid at 6.

%9 See Laonianren Quanyi Baozhang Fa (3% 4E A& fF5i%) [ Law on Protection of the Rights and
Interests of the Elderly] (promulgated by the Standing Committee of the Nat’'| Peopl€e's Cong., on 28
December 2012, effective 1 July 2013), art 18, online: pkulaw <http://en.pkulaw.cn/>,infra at p 296.
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central government can represent China in the international community.** In practice, the
central authority refersto the CPC because the CPC is the controller of the Chinese regime.
Although Deng Xiaoping advanced the principle of separation of the party and the
administration in the late 1980s,%*" the CPC still isinvolved in anumber of administration
affairs throughout the country. For instance, the CPC |leader is normally the President of
China (formerly referred to as the Chairman), despite the fact that the NPC selects the
President.®*? Thus, the CPC’s policies have direct impact in the legislature, central
governments and even the Supreme People’s Court.

Under this unitary structure, the legidative power, executive power and judicial power
are distributed among the three main branches: the NPC, the governments (state council
and local governments) and the courts.** The guiding principle for these three branches is
separation of functions and mutual cooperation, which is notably different from the idea of
the "separation of powers' in Canada and other Western democratic countries.*** The
feature of mutual cooperation contributes to the failure of judicial independence in China

The national legislature isthe NPC. The NPC is responsible for national laws. The
NPC delegates are selected according to the Chinese Election Law that stipulates that these
delegates are elected by lower delegates rather than directly by the public, which clearly

runs counter to the democracy principle.®* The current NPC has 2987 delegates and is the

%% | bid at 10.

%! The theory was advanced by Deng Xiaoping in 1986 and acknowledge at the Thirteenth National
Congress of Chinese Communist Party in 1987. See e.g., Zhongguo Gongchandang Dishisanci Quanguo
Dabiao Dahui Ziliao (7 377 5% 56 -+ = ik 4 B 8% K2 BT K}) [The documentations re Thirteenth
National Congress of Chinese Communist Party], online CPC news <http://cpc.people.com.cn> [trandlated by
author].

%2 For instance, the current CPC leader, Xi Jianping is the president of China.

333 «Zhonghua Renmin Gongheguo Guojia Jigou Tizhi (4 A R0 [ [H 5 HLk 144 [ State Structure
System of People’s Republic of China]”, online: Chinese Government Web<http://www.gov.cn>.[trand ated
by author]
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People's Congresses (2010 Amendment)] (promulgated by Standing Comm. Nat'| People's Cong. on 4 July
1979, effective on 1 January 1980, the 2010 amendment was issued by Nat'| People’s Cong on 14 March
2010, effective on 14 March 2010, at art 2, online: pkulaw<http://en.pkulaw.cn>[Electional Law]

77



largest parliament in the world.3*®

b. Hierarchy of Legidation

There are three different levels in the Chinese hierarchy of legislation. National laws
are the highest level and refer to the major legal codes or laws dealing with relatively
significant issues such as criminal laws and marriage laws. As such, these laws require a
relatively strict lawmaking process. The Constitution of the People's Republic of China, the
highest and ultimate source of legidlation, isalso in this category. Article 8 of the Law of
the Peopl€e's Republic of China on Legislation stipulates that the following matters can only

be regul ated through national laws:**’

1. matters concerning state sovereignty;

2. theformation, organization, functions and powers of people's
congresses, people's governments, people's courts and people's
procuratorates at various levels;

3. thenationa regional autonomy system, special administrative region
system and grass-roots mass autonomy system;

4. crimesand punishments;

5. compulsory measures and penalties such as deprivation of citizens
political rights and restrictions on personal freedom;

6. acquisition of non-state-owned property;

7. thebasic civil system;

8. basic economic system and basic systems on finance, taxation,
customs, banking and foreign trade;

9. procedural and arbitral systems; and
other matters on which the National People's Congress and its
Standing Committee must enact laws.

The second level is administrative rules and regulations issued by the State Council
and its departments and commissions. This category mainly aims to implement national

laws and has the executive power of enforcement.®*® Thelast level isthelocal legisiation

3% «National People's Congress (of China)”, online: Nat’| People’'s Cong. <www.npc.gov.cn>.

%7 LifaFa (L) [Law on Legislation] (promulgated by National People’s Congress on 15 March 2000,
effective on 1 July 2000), at art 8, online: pkulaw<http://en.pkulaw.cn> [Law on Legidation].

%% |bid at art 56.
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including regulations and by-laws passed by local governments and the People’s
Congresses at the provincia and municipal levels.

National laws normally could only be passed or revised by the NPC through certain
procedures.®*® The NPC gathers each year adong with the CPPCC, officially called
Lianghui (Two Meetings). During the Lianghui, the NPC passes or revises relevant national
laws and makes important national level political decisions with the CPPCC.3* In Chinese
politics, although the ruling party isthe CPC, other political parties are welcomed to
provide constructive suggestions on significant issues, which is recognized as aprinciplein
the Chinese Constitution.*** The CPPCC, consisting of other political parties, is the most
important consultative union and has provided a number of legisative proposals for the
NPC's consideration.>* These proposal's aim to raise awareness of certain socia issues
that ought to be solved in the future.>*® For instance, the first same-sex marriage proposa
was submitted to the CPPCC, which will be addressed below.*** However, whether or not
proposals can reach NPC and become a bill depends on whether they can get enough
support from the NPC delegates.>*

Another important source of law isthejudicial interpretations issued by the Supreme
People Court. The principle of stare decisis does not exist in China, so the courts do not
follow the precedents in their ruling. However, due to the complexity of legislative
interpretation, the NPC has delegated that responsibility to the SPC in 1981.3* Thus, the
judicia interpretations issued by the SPC are legally binding, and lower courts must follow

339
340
341

Law on Legidlation, supra note 337, at art 8.

Law on Legidlation, supra note 337.

Chinese Congtitution, supra note 119 at preamble.

*2 |bid.

3 «Zhengxie Tian (B4 %) CPPCC Proposal]”, online: CPPCC
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the SPC’sinterpretationsin their rulings. That being said, Chinese courts, even the SPC, do

not have the power to strike down laws.3*’

2. Official Attitude on Tongzhi: Repressive I ndifference

The attitude of the official authorities on tongzhi issuesis significant for the tongzhi
movement in China. Official attitude here refers to the CPC’s or central government’s
attitudes since the CPC has de facto control over the regimein reality. Generally, the central
authority seems unwilling to touch tongzhi topics and always remains silent on tongzhi
issues, leading to what scholars have summarized as the Triple Not Policy, namely, “not
encouraging, not discouraging and not promoting (A3 5, AR, AHME).”3#%

However, in actual fact, the official attitude cannot be accurately described as being
simply silent on tongzhi issues. The current official attitude is better characterized as
repressive indifference. With the decriminalization of male homosexual actsin 1997, the
police can no longer prosecute an individual because of homosexual acts, which has led to
the mistaken belief that it is safeto livein Chinaas agay individual. In many other policy
areas, the central government ignores this disadvantaged group by failing to provide any
legislation to address active and passive forms of discrimination against tongzhi in
employment, marriage, or education, to name just afew areas. It is unlikely that the
authorities are ignorant of the existence of the tongzhi and discrimination against them;
rather, it ismore likely that it ssmply refuses to acknowledge these matters publicly.

The purpose of such indifferenceisto prevent the tongzhi community from gaining any
exposure in civil society, sending the message to the public that there are no homosexualsin
China, and thus, no protective laws are needed since there is no relevant discrimination. The

final aim isto prohibit further rights-claiming from the tongzhi group without having the

%7 Law on Legislation, supra note 337 at chp 5.

8 Mountford, supra note 264 at 3. In Jason Ng, Blocked on Weibo: What Gets Suppressed on China’s
Version of Twitter (and Why),(New York: New Press, 2013), this policy istransated as “no approval, no
disapproval, no promotion.” at p 81.

80



support from the public.

It is not realistic to completely hide the tongzhi group from the public. A variety of
cultural products, including movies and books, reflect the fact that tongzhi group live anong
society and account for a certain percentage of the population. As mentioned above, the
tongzhi community, especialy in big cities such as Shanghai and Beijing, has become more
visible with the appearance of gay bars, clubs and bathhouses. Academic debates on tongzhi
issues in universities have also attracted the attention of the public.

However, in the traditional media, such as TV or newspaper, that are easy to raise socia
awareness on tongzhi rights or have aimpact on society, the authorities do not seem friendly
and instead use harsh control.>*® Thisis best seen in the authorities control over the
media.**° In such areas, the authorities do not want to lose their controls and have adopted
repressive policies to prevent any further human rights claims from the tongzhi community.
As outlined below, alarge number of opposing provisions against tongzhi are found in the
medialegidation, which stipulates any content containing homosexuality in media should be
prohibited.

In practice, the central authorities have turned a blind eye to some isolated individual
behaviours, such as the tongzhi wedding held in a gay bar in Sichuan in 2009. However,
unlawful official interference, including police harassments and refusal of official
authorization to hold events, were common during large-scales tongzhi events, which will be
addressed below. Since tongzhi legal statusremainsin agrey areain China, it ishard to
predict the official response to tongzhi events and even in the event of officia interference,
there are few protective laws that tongzhi can rely on. This uncertainty, created by the
official attitude of repressive indifference, slows the development of a strong and united
tongzhi community. Ultimately, the officia attitude represents a deep rel uctance to see any

tongzhi movement and the refusal of any further officia recognition of tongzhi rights by

9 |nfraat p 82.
%0 pid.
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ignoring its sizeable popul ation.

3. Discriminatory L egislation against Tongzhi

Tom Mountford, a scholarship recipient from the Honourable Society of the Inner
Temple, conducted a comprehensive study in 2009 of Chinese legislation regarding tongzhi
rights entitled The Legal Position and Status of Lesbian, Gay, Bisexual and Transgender
People in the People’s Republic of China.** This report covers most of the discriminatory
legislation regarding LGBT and human right abuses against LGBT in Chinatoday.®? Asa
result, the following section is drawn from Mountford’s study and my new updates. In
general, Mountford found that there is little legislation supporting tongzhi at the national
law level, which could be understood as a manifestation of the official indifference policy.
However, there are a number of provisions that either actively or passively discriminate
against the tongzhi community. Three main areas of active discrimination presented bel ow,
include media law, adoption law, and blood donation laws. As for passive discrimination,

examples are presented from the education system, family law, and employment.

a. ActiveDiscrimination in Media Law

The most discriminatory legidation isin the field of media, where tongzhi or tongzhi
behavours are considered abnormal and immoral, which has led to a prohibition on
disseminating tongzhi related contents. In 2004 and 2007, the State Administration of
Radio, Film and Television (SARFT), the major state department dealing with
entertainment media, issued two Official Notices on Ensuring that Broadcasting

Srengthens and Corrects the Moral Character of Adolescents.®** Both Notices link

%1 Mountford, supra note 264. The Honourable Societies of the Inner Temple, together with Middle Temple,
Lincoln's Inn and Gray's Inn, constitute the Innes of Court which hold the exclusive rights to call candidates
to pratise law at the Bar of England and Wales, and play a central role in the recruitment of student members,
training of aspiring barristers and continuing professional development of established barristers. See online:
ggze Honourable Society of the Inner Templ e <http://www.innertemple.org.uk/>.

Ibid.
%3 Guangbo Yingshi Jiagiang he Gaijin Weichengnianren Sixiang Daode Jianshe de Shishi Fangan (/" # 5%
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homosexuality with unhealthy sexual behaviour, and recommends that such content should

be prohibited. For instance, article 15 of the 2004 Notice explicitly states:

Any pornographic details, licentious scenes or lewd language should be
prevented from inclusion in broadcasts. Broadcasts/films/TV shows
should consider the behaviour of the adolescent audience, their ability to
accept different things, and their upbringing, the correct moral and
healthy mental education and development of adolescents, and should
ensure the censorship of any programmes that sell based on pornography
and sex. This certainly includes a prohibition against the promotion of
any unhealthy content which is against normal morals. As for unheathy
sexual content such as the promotion of sexual freedom, promiscuity and
sexua enjoyment together with language, scenes and plots about
homosexuality, all of the above should be cut. In particular language,
scenes and plots connected to the sexua behaviour and early [sexual]
relationships of adolescents should be cut.***

In 2006, for effective enforcement of the State Council's Regulation for Prohibition on
Pornography Products and the Regulation for Prohibition on Pornography Publication,
the General Administration of Press and Publication of China, a department in charge of
press and publication issued an Inter pretation Regulation for Defining Pornography.
Despite the fact that both heterosexual pornography and homosexual pornography are
restricted, the regulation categorizes “homosexuality” under “abnormal sexual

behavior”.%>®

PR n 5 AT et oK Rl N RBAR T 1 2 1 1) 52Tt 7 %2) [Official Notice on Ensuring that Broadcasting
Strengthens and Corrects the Moral Character of Adolescents], (Delivered by State Administration of Radio,
Film and Television (SARFT) on 13 May 2004, online: China.com
<http://www.china.com.cn/chinese/PI-c/563676.htm> [SARFT (2004)][translated by author]; See also,
Guangbo Yingshi Jiagiang he Gaijin Weichengnianren Sixiang Daode Jianshe de Shishi Fangan () #& 52400
ST S A R AR N RE B 8 7 % 1) SIZ it /7 %2) [Official Notice on Ensuring that Broadcasting Strengthens
and Correctsthe Moral Character of Adolescents], (delivered by SARFT on 27 February 2007), online:
SARFT <http://www.sarft.gov.cn > (China) [SARFT 2007][trandated by author].

%% SARFT (2004), supra note 353 at art 15 [transated by Mountford, supra note 159 at 10] [emphasis
added].

%5 Guojia Xinwen Chubanshu guanyu RendingYinhui ji Seging Chubanwu de Guiding (5 #r & H iR 8 5%
TAE R Kt R FLE) [Regulation Regarding the Standard of Obscene and Pornographic
Publications Issued by General Administration of Press and Publication] (promulgated on 8 January 2006),
online: General Administration of Press and Publication official web <http://www.gapp.gov.cn/>[trandl ated
by author].

83



Furthermore, in 2006, SARFT issued another Official Notice on the Restatement of
Film Censor ship Standards, which had a significant influence in film censorship. The

Notice explicitly provides that homosexuality related contents should be cut:

Any scenesin afilm containing the following content should be cut
and corrected:...(111) pornography, sex and vulgarisms, showing
pornography, rape, prostitution, sex, sexual abnormalities, homosexuality,
masturbation etc, as well as the showing of male and female genitalia;
also lewd lyrics, words, background music and voices.**®

It is reported by Beijing Aizhixing Institution, a NGO for gay right in China, that a
few official internet censorship programs screen the websites containing homosexuality
(tongxinglian).®*’ Alsoin July 2009, the national |eshian magazines Les+ Journal and
Dian were forced to close by the Beijing authority.>*®

Due to such harsh restriction on the freedom of speech, it is unlikely for tongzhi to
enjoy the freedom of assembles and association from the authority’s intereference in China
Recently, the Hunan government refused a request by a gay rights activist in the central
province of Hunan to set up a NGO, the Changsha Tongzhi Center. The center would
combat prejudice and spread education and understanding in society.**® The reasons for
the refusal that the government has given were because gay marriageisillegal in Ching;
homosexuality was “against spiritua civilization construction” and “in violation of
morals.” 3%

It is also found the restriction of tongzhi contentsin Weibo. Weibo (SinaWeibo),

known as Chinese twitter, becomes popular in China as the first source for real-time

%% | bid [emphasis added].
%7 Beijing Aizhixing Institution(:t 5t % 147 B 7T ), “ Guanyu Jianggiang Xingjiaoyude Huyu (5% i
PEZLA I EIF)[Calling for sex education]”, online: Love Knowledge Action <
http://www.aizhi.co/ >.[trand ated by author]
%8 |bid.
%9 Didi Kirsten Tatlow, “Homosexuality ‘ Against Spiritual Civilization,” Hunan Government Says’ (6
December 2013), online: New York Times, Sinoshpere < http://sinosphere.blogs.nytimes.com>; Ah Qiang ,
“Can gay people get involved in NGO in China?’ (4 December 2013), PFLAG China, online: Sina Blog<
?ggp://bl og.sina.com.cn/s/blog_664772fb0101p0zd.html>.

Ibid.
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information, with over 350 million registered accounts.** The Chinese term for leshian,
“ZzJd (Nv Tong)” is blocked according to Jason Ng's rearch project regarding the Chinese
cyber censorship from 2009-2010.%%? The reasons for its blockage are “probably has to do

with afar more prosaic-or more salacious, depending on your view-reason: to prevent

» 363

people from finding and sharing lesbian pornography.

b. Active Discrimination in Adoption Law

Discriminatory provisions are also commonly found in the field of adoption. There are
no specific provisions against gay and |lesbian adoption under the Chinese Adoption Law.
However, without any legal recognition for same-sex marriage in China, tongzhi people
cannot adopt as a couple. In terms of international adoption, the China Center for
Children’s Welfare and Adoption (previously called the China Center of Adoption Affairs),
the main institution for adoption authorized by the Chinese government, expressed the
official position in the reply to the question “Can homosexuals adopt children from China?”’

onitswebsitein 2011;

The China Adoption Center Affairs shall not identify prospective
adoptive referrals for homosexuals. Legally, the Marriage Law of the
People' s Republic of Chinarecognizes only families formed by marriage
of opposite sex and does not recognize the legality of homosexual families,
and the homosexual families are, therefore, not protected by laws. From
the Chinese medical point of view, the China Mental Disorder
Classification and Diagnosis Standard classifies homosexuality as sexual
obstruction, belonging to psychiatric disease of the kind of sexual
psychological barrier. In terms of the Chinese traditional ethics and
customs and habits, homosexuality is an act violating public morality and
therefore not recognized by the society. In accordance with the principle
that adoption shall not violate socia ethics as set forth in the Adoption
Law, foreign homosexuals are not allowed to adopt children in China.***

%! Jason Ng, supra note 348, at xiv.

%2 1hid, at 81.

%3 |bid.

%4 «Can homosexuals adopt children from China?’ (24 March 2011), online: the China Center for Children’s
Welfare and Adoption < http://cccwa.mca.gov.cr/ > [emphasis added].
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The main reasons given for the refusal of gay adoption are the absence of lega
recognition for homosexuality in China, homosexuality as a psychiatric disease and
homosexuality's immorality according to Chinese traditions. The statement from the China
Center for Children’s Welfare and Adoption is in complete contradiction to the current
2001 edition of the Chinese Classification of Mental Disorders I11, which removed
homosexuality from the list of mental illness.*® Furthermore, the reference to “foreign
homosexuas’ suggests that it would be equally unlikely for single tongzhi to openly adopt
as gay or lesbian in China.*®

The only solution for the tongzhi people to adopt is applying as single person without
disclosing their sexual orientation. They need to meet certain conditions for the general
domestic adoption, i.e., the applicant does not have a child, should not suffer from a
disqualifying medical condition, should be older than 30 years old, and have ability to raise
and educate the child.*®” Thereis higher age requirement for a single man adopting a

female child, i.e the adoptive father should be 40 years older than the daughter.**®

c. ActiveDiscrimination in Blood Donation L aw

The third field that continues to be discriminatory is blood donation. In the 1998 the
Ministry of Health issued the Blood Sation Administration Regulation (provisional), which
listed a number of prohibited situations or groups from giving blood on account of their
potential higher risk of HIV/AIDS.** The Health Examination Requirement of Blood

Donor, as the Annex of the 1998 Regualtion, explicitly lists homosexuals along with

%5 |nfraat p 97.

%6 Mountford, supra note 264 at 30.

%7 ghouyang Fa(x1998xiuzheng) (i 771 1998 4 1) [Adoption Law (1998 Amendment)](promul gated by
Standing Comm. Nat'| People's Cong. on 29 December 1991, effective 1 April 1992; amended by Standing
Comm. Nat'l People’'s Cong. on 4 November 1998), at art 6, pkulaw <http://en.pkulaw.cn/>.

%% |bid, at art 9.

%9 X uezhan Guanli Banfa (Zanxing) (Ifi34 & #2704 (£747) [Blood Station Administration Regulation
(provisional)], (promulgated by Ministry of Health on 21 September 1998, effective 1 October 1998,
ineffective now), online: pkulaw <http://en.pkulaw.cn/>.
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people having multiple sexual partners together with another 17 situations.*”® Thislist was
highly criticized because it contains discriminatory expression against sexual orientation.>”*
The lesbian communities launched a petition campaign against this ban on the ground the
WSW group (women who have sex with women) is alow-risk group and therefore should
not be prohibited from giving blood."? This regulation remained in force until the new
Measures for the Administration of Blood Sations was implemented in 2006 where the
entire Annex was del eted. "

In November 2011, the Ministry of Health and National Normalization Management
Committee passed a separate new Health Examination Requirements of Blood Donor. 3"
In the Preface of this new requirement, it stated that the issue of homosexuals donating
blood would be revised by distinguishing lesbians from MSM (men who have sex with
men) among the prohibited blood donors.*” This led to much criticism of the new
Requirements.Wang Guisong, a professor from the People’s University of China, criticized
the prohibition stating that it discriminates against male tongzhi in Chinaand it violates
privacy by requiring men to disclose their sexual orientation before donating blood. Such
regul ation continues to stigmatize tongzhi group in China.>"® Furthermore, he pointed out
that there would be many obstacles to implementing such a regulation since most gay men

refuse to disclose their sexual orientation due to massive social stigma and discrimination.

70 |bid, at Annex.

31 Zhou Dan (Ji 1), “Tongxinglian yu fa’ (7] 14:7% 51%:) [Homosexuality and Law], in Gao Yanning, et al,
supra note 307 at 310.[translated by author]

372 Mountford, supra note 264 at 30.

373 X uezhan Guanli Banfa (IfiL 3 % ¥ 73%) [Measures for the Administration of Blood Stations], (Issued by
the Ministry of Health on 17 November 2005, effective on 1 March 2006), online: pku.law<
http://en.pkulaw.cn/>.

¥ Xianxuezhe Jiankang Jiancha Yaoqiu (i ifi. # fik HéAs 25 2 5K) [Whole blood and component donor
selection requirments] (Adopted by the Ministry of Health and Standardization Administration Committee on
30 December 2011, effective on 1 July 2012),online: Chinese government web<http://www.gov.cn>
[translated by author].

" Ibid, at art 6.1.19.

376 «Zhuanjia cheng Jin Nantong Xianxue Caozuoxing Di, Jigjin Nvtong wei Jiegui Guoji (% X Fr2E 5 [ ik
MERAETEAR 4% L R 3L E FR) [Experts say unrealistic to ban Male Homosexual's blood donors;
allowing leshians donating blood meets the international standards]” Jinhua Times (14 July 2012), online;
Chinanews <http://www.chinanews.com/jk/2012/07-14/4032548.shtml> [translated by author].
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Moreover, it isunfair to put such alega obligation on this vulnerable group.

d. PassiveDiscrimination in Sex Education

Tongzhi youth are becoming increasingly at risk and vulnerable to sexually transmitted
infections (ST1s), due to the absence of sexual orientation in sex education within the
Chinese education system. Although the Ministry of Education set out a sexual education
curriculum in an official Education Direction Regulation, few schools have implemented
this approved sex education curriculum in practice.*”’ The majority of students receive
little knowledge through sex education at school.*”® Moreover, the lack of reference to
sexua orientation and the existence of LGBT peoplein the official sex education
curriculum put young tongzhi at increased confusion about their self-identity. The
ineffective sex education in most Chinese schools allows for the persistence of myths such
as, HIV isagay problem.®”® The Report of the Online Survey on Homophobic and
Trans-phobic Bully at Educational Institutions conducted by Aibai Culture & Education
Center in partnership with Beijing LGBT Center, the Associated Gay/Les Campusin
Guangzhou and UNESCO Chinain 2012 shows that 77% of student participants have
experienced different types of bullying based on their sexual orientation and gender

identity at school.*

e. Passive Discrimination in Family Law

877 Zhongxiaoxue Jiankang Jiaoyu Zhidao Gangyao (/I i B % & 45 549 5) [Guidelines for School
Health Education], (delivered by Ministry of Education on 1 December 2008), online: Chinese government
web <http://www.gov.cn> [translated by author]

38 The sex education in Chinais highly criticized in media. See “Jiangfangzhou Pengji Xingjiaoyu
Henshibai (# 5 F-FF 5 1 205 18 2 ) [Jiang Fangzhou criticizes Sex Education Fails]” (20 Feburary 2010):
NewsCN, online: NewsCN 4t <http://news.xinhuanet.com>; and “ Beida Xingxue Dashi: Zhongguo
Ketang Xingjiaoyue Wanquan Shibai (41K 14 22 K v [ PR 5 1 20 F 7642 ) [Sex Education Expert
of Beijing University: The Sex Education at Chinese School Completely Fails]” (7 November 2006), Tecent
News, online: Edu.qg.com <http://edu.qg.com> [translate by author].

37 Mountford, supra note 264 at para 39.

%0 Ajbai Culture & Education Center (ACEC), Report of the Online Survey on Homophobic and
Trans-phobic Bully at Educational Institutions, (May 2012) online: ACEC <http://www.aibai.com>.
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Due to the absence of legal recognition on same-sex relationship, tongzhi face a variety
of disadvantagesin the context of family law. Many tongzhi are forced into the

heterosexual marriagesin China.**

Article 32 of current Marriage Law provides the
grounds for granting a divorce.*®*? The court should follow these grounds to determine if
the mutual affection between husband and wife no longer exists as the overriding criteria
But sexuality per seisnot aground for acourt to grant divorce, which limits tongzhi’s
ability to seek divorce. The SPC interprets that in the extramarital affair or cohabitation, the
third person must be of the opposite sex with the fault party, and therefore the cohabitation
with same-sex third person/partner does not constitute a ground for divorce.**

The Beijing No.1 intermediate Court released a report entitled the Research Regarding
the Divorces Cases involving Homosexuals in 2013.%%* In terms of dividing the
matrimonial property in divorce, the Court points out that it is “ reasonable and acceptable”
to grant less property to the gay spouses because the heterosexua spouse is hormally
non-fault.®®

In terms of child custody in divorce, the court has wide discretion and the main

criterion is the best interest of the child.*®*® Tongzhi parents are likely to lose the custody of

%! |nfraat p 281.

%2 Huiyin Fa 2001 (4547 2001 14 1F) [Marriage Law (2001 Amendment)] (promulgated by the Standing
Comm. Nat'l People’'s Cong. on 21 April, 2001), online: pkulaw <http://en.pkulaw.cn> [Marriage Law 2001].
Article 32 lists the grounds for granting divorce: “(1) bigamy or, cohabitation of a married person with any
third party; (2) domestic violence or, maltreatment and desertion of one family member by another; (3) bad
habits of gamble or drug addiction which remain incorrigible despite repeated admonition; (4) separation
caused by incompatibility, which lasts two full years; and (5) any other circumstances causing alienation of
mutual affection. Divorce shall be granted if one party is declared to be missing and the other party thereby
filesan action for divorce.”

%83 7uigao Renmin Fayuan guanyu Shiyong <Zhongguo Renmin Gongheguo Hunyinfa> Ruogan Wenti de
Jieshi Yi (e N REBE R T@H (A N RILRIERS R ) 5T ) B i@ F—) [Interpretation No. | of
the Supreme People's Court on Several Issuesin the Application of Marriage Law of the People's Republic of
China] (Issued by Sup. People's Ct. on 25 December 2001, effective on 27 December 2001), at art 2, online:
pkulaw <http://en.pkulaw.cn> .

%4 The Beijing No.1 intermediate Court(-Ik 555 — A [ H443%BE), Lihun Anjian Zhong She
Tongxinglian Shugiu Caichu de Diaoyan (%48 Z 4 i [F) 11 25 1k K 4L R 5F) [the Research
Regarding the Divorces Cases involving Homosexual §] (11 Janaary 2013), reprinted in PFLAG China press
release, online:< http://www.pflag.org.cn/News_View.asp?Newsl D=388 >.[trand ated by author]

%5 |bid,at point 5.

%6 Marriage Law 2001, supra note 382, at art 36.
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their children because of their sexuality in the context of social misunderstanding of the
tongzhi group and the official indifference policy. In the recent case of Xiu v Quan, Quan, a
gay man, married to Xiu, a heterosexual woman. They agreed to divorce voluntarily and
Quan had the sole custody of their child. But after Xiu found out Quan is a gay, she sued to
the Court and asked to change the custody. The Court ruled that Xiu has sole custody of the
child because “ Quan’s sexua orientation is different from the normal people, which will

have disadvantageous influence on the child’s future life and family” >

f. Passive Discrimination in Employment L aw

With respect to employment law, the Chinese Labor Law does not have any applicable
anti-discrimination provisions on the ground of sexual orientation for the tongzhi group.
Although there are afew news reports regarding tongzhi having been fired solely based on
sexual orientation, many tongzhi fear that their employers or colleagues would reveal their
sexudlity.*®® On 17 May 2013, the Aibai Cultural & Education Center published the first
Report of the online Survey on Chinese Sexual Minorities (LGBT) Workforce in Beijing
based on 2161 valid responses.®*® The report shows only 6.29% of the respondents have
completely come out in their workplace. Over half (53.63%) have experienced
discrimination or harassment, including vocal and physical violence. With respect to
teamwork, 27.58% of the respondents said that they had difficulties being an active team

member due to hiding their sexual orientation in the workplace.*°

%7 «Qianfu shi Tongxinglian Yaogiu Biangeng Haizi Fuyangquan (i <2 [AI VR SR AR B % 13 9%

) [Ex-husband is gay Ask for change of Adoption of Child]” (9 August 2013), online: People Web, Henan <
http://henan.people.com.cn/news/2013/08/09/688665.html>. In this news report, the court ruled Quan (the
husband)’s sexual orientation is different from the normal people, which will have disadvantageous influence
on the child’s future life and family. The Court held the custody should be altered to the mother. [ Trand ated
by author]

%8 Mountford, supra note 264 at para 82.

%9 Aibai Cultural & Education Center (ACEC), Zhongguo Xingshaoshu Qunt i(LGBT) Zhichang Huangjing
Diaocha Baogao (' [E /b # i f& (LGBT) BRI EAEL M A i ) [Report of the online Survey on
Chinese Sexual Minorities (LGBT) workforce], 17 May 2013, online: ACEC <http://www.aibai.com>
[translated by author].

¥ 1pid.
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4. Human RightsViolation: Police Repression and Har assment

The government’s repressive indifference policy can be easily seen initsreactions and
responses to tongzhi social assemblies and events. A number of examples of police
repression and harassment took place during large-scale tongzhi events and the authorities
continued its attitude of indifference by ignoring that harassments even occurred.

According to Mountford's report, a number of large-scale police harassments targeting
tongzhi assemblies occurred in urban cities across the country. For instance, the police
detained more than 50 tongzhi in Dongdan Park during the Beijing Olympics (2008),** 50

to 60 people were detained in Renmin Park in Guangzhou (2009),3%

the Shanghai police
banned two sessionsin China's first Pride Festival in (2009),>* and the Beijing police

cancelled the first Mr. Gay China pageant an hour before it began (2010).>* Many events
in Shanghai Pride festivals from 2009 to 2013 have been cancelled due to the interference

of the authorities.>®

Police harassment, extortion, and blackmail have been reported in the
arbitrary detention of tongzhi people suspected of prostitution and threatened to revea their
sexudlity.>® Gay activists are also harassed by the police, for instance, in June 2009,
public security officials forced Wan Yanhai, a prominent advocate of gay issues, including
AIDS, to leave Beijing for aweek because they feared he might cause trouble during the
20" anniversary of the Tiananmen Square crackdown. Wan said, “Sometimes | feel like we

are playing a complicated game with the government, no one knows where thelineis, but

¥ Wan Yanhai (7 %), “ Guanyu Sanyue Shigiri Dongdan Gongyuan Shijian, Wan Yanhai Gei Beijing
Shigonganju de Xin (5T 3 A 17 HZR F 0 [ F44, J3 125 6 5 11T A 2 Jm K {E) [A letter to the Head of
Beijing Police Re: 3/17 Dongdan Park Incident]” (30 March 2008), online: Love Knowledge Action
<http://www.aizhi.co>.[trand ated by author]

%2 “Guangzhou gays protest police action at local park” Fridae (31 August 2009), online: Fridae
<http://fridae.asia>.

3 Chris Hogg, “China bans parts of gay festival” BBC New (10 June 2009), online: BBC
<http://news.bbc.co.uk/>.

¥4 “Gay pageant ‘cancelled by police' in China’ BBC News (15 January 2010), online: BBC
<http://news.bbc.co.uk/>.

¥ Human Rights Watch, supra note 19 at 291; Shanghai Pride websites, supra note 20.

%% Mountford, supra note 264 at paras 54, 61-62.
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wejust keep pushing.”**’ It should be noted that such interference was not expressly on
the grounds of homosexuality, but rather the police used other excuses, such as suspicion of

prostitution.®®

With the increase in police repression and harassment, it would appear as
though the government is afraid that the tongzhi groups will claim more rights as a result of
these assemblies and events. Furthermore, since the authorities do not want too much
public awareness of tongzhi issues, they have avoided official acknowledgment of the

police crackdowns on the tongzhi assemblies.>*

5. Reconsideration of Official Repressive I ndifference Policy

This section will take a closer look at the two major tongzhi rights developmentsin
criminal law (the decriminalization of hooliganism) and in medical practice (the
depathol ogization of homosexuality), which have recently occurred. It is worthwhile to
examine how the authorities exercised the repressive indifference attitude during these two

devel opments.

a. Decriminalizing Hooliganism

Criminal law isan important area for the tongzhi rights development because it is the
only legidation that has gone through the reform process from criminalization of same-sex
acts to decriminalization of same sex acts. Same-sex acts were once categorized into
hooligan acts punished under the hooliganism crime. Due to its ambiguity, the provision of
hooliganism was removed in ageneral revision of Criminal Code in 1997. It was highly

praised that such removal of hooliganism was avictory for tongzhi rights development.*®

%7 Andrew Jacobs, “Gay Festival in China Pushes Official Boundaries’ (14 June 2009), online: New York
Times <http://www.nytimes.com>.

%% Mountford, supra note 264 at paras 54, 61-62.

% Few official media reported these police harassment, and nor did the government respond the allegations
of these harassment.

% Bo Qing (}17), “ Tongxinglian de Shuguang ([ 14 25 I8 5%) [the twilight for homosexuals]”, 10:2005
Health Must Read Journal 53 (China) at 53; and Er Yan (—.3), “Zhongguo Tongxinglian Feibinglihua Yiwei
zhe Shenme (FF [ [A] £ 725 3595 HL4L B Wk & H4) [What Chinese Gay non-pathological Means]”, online:
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In fact, homosexuality as a personal characteristic has never been illegal throughout
the history in China. Leshian sexual behaviour has also never been classified as criminal
behaviour. After a brief period where sodomy was criminalized during the late Qing
Dynasty, adult male sexual behaviour was re-criminalized by ajudicial interpretation
regarding to the hooliganism crime issued by the SPC in 1984.%*

It isimportant to understand the historical context in which the hooliganism crime was
incorporated into the 1979 Criminal Code. After Mao’s death, the Gang of Four, led by
Mao’'s widow Chang Ching, attempted to seize power.** It caused social unrest
(traditionally called “ten year unrest” in Chinese history) prior to Deng Xiaoping's
effective control in 1979.“® In such context, the first 1979 Criminal Code was introduced
with many severe punishments.*® Hooliganism as an umbrella crime was created to cover
awide range of social misbehaviours that could not be codified in other clauses. Article 51

stated:

Where an assembled crowd engages in affrays, creates disturbances,
humiliates women or engages in other hooligan activities that undermine
public order, if the circumstances are flagrant, the offenders shall be
sentenced to fixed-term imprisonment of not more than seven years,
criminal detention or public surveillance.

Ringleaders of hooligan group shall be sentence to fixed-term
imprisonment of not less than seven years.*®

(2001) 38 Taohong Mantianxia Journal (FkZLii% K ) edited by the Chinese Society for Study of Sexual
Minorities (CSSSM) <http://csssm.aibai.com/> [trandated by author]
%' Guanyu Danggian Banli Liumang Aajianzhong Juti Yingyong Falv de Ruogan Wenti de Jieda (3¢ T~ 24 /i
I3 PR LR ZE A rh AR N A R T I ) R 42) [ Answeers Regarding the Legal issues in Processing the
Hooliganism Crime Cases] (Adopted by Sup. People’s Ct. on 2 November 1984, abolished in 2010), online;
online: Chinalawinfo<http://vip.chinalawinfo.com> (China). [1984 Hooliganism Crime Cases
Interpretation][trandated by author]
492 Qu Xinjiu (H3#7 A), “Zhongguo Xingfa Xiandaihua de Jiben Zouxiang(H [ 12 IARAY, i 3 4
[n))[Basic Trend of the Modernization of Chinese Criminal Law]” (2007) Vol 25( 4), Tribune of Political
480(3:i ence and Law(EUi% 18 17) 22, at 22.[trand ated by author]

[bid.
% Ibid.
%5 1979Xing Fa (1979 Jfi%) [1979 Criminal Law], (Promulgated by Nat’| People’s Cong. on 6 July 1979,
effective on 1 January 1980), at art 160, online: Lawyee <http://www.lawyee.org> [translated by Balzano,
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Thus, homosexual acts were not explicitly included in the hooliganism crime at the
beginning. The ambiguity surrounding the phrase “other hooligan activities’ led to the
judicial interpretation from the SPC in 1984 (1984 Interpretation).*® This 1984

Interpretation provided:

[...]Other [following] hooligan activities with the severe effects could
constitute the hooligan:

6 .Sodomy of young children; forcibly sodomy of juniors; or through
violence, by coerce, multiple sodomy, with severe effects.

This provision was unclear but it never considered that the hooliganism included
consensual anal sex between two adult men.

However, the lower courts took license with the hooliganism crime and expanded its
application to punish gay men for their consensual sexual behaviours. Following the 1984
Hooliganism Crime Cases Interpretation, large-scale police harassment against gay men took
placein Hangzhou in 1987.%°" Over sixty gay men were arrested and detained, and then
sentenced under the hooliganism crime by the local court.*® The reason appears to have
been based on strong prejudice among judges and the public that homosexual behaviour
(even between two consenting adults) was somehow wrong. Thus, there must be away to
punish it despite the lack of aclear criminal provision.*® With the 1984 Interpretation from
the SPC, the courts or police had no doubt that homosexual behaviours (regardless of
whether it is consensual) should be punished under the hooliganism crime. The following

statement represented the reasoning in local courtsin terms of homosexual behaviours:

[B]ecause homosexuality offends public morals, disrupts public order,
and influences the physical and mental health of minors, [which satisfied
the punishing purpose of Hooliganismy, it is clearly atype of criminal
behaviour [as thel984 interpretation mentioned that male same-sex sexual

supra note 287 at 29] [emphasis added].

4% 1984 Hooliganism Crime Cases I nterpretation, supra note 401.

7 7hang Beichuan (7k1b)1l, Tongxing' ai ([7]1%:%%) [Same-sex Love] (np: Shandong Science Technology
Publishing, 1994) at 633,

“% pid.

499 Balzano, supra note 287 at 29.
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act could constitute hooliganism].**°

The hooliganism crime was not removed until the new Criminal Code was passed in
1997.**" |n the 1997 Criminal Code, most ambiguous umbrella or package crimes were
deleted due to the conflict with the absolute principle of crimes and punishment stipul ated
by law.*? The hooliganism crime was codified into six specific crimes.*** Consequently,
certain offences, which had previously been charged under the hooliganism crime, were no
longer contrary to any crimina statute. Therefore, the 1984 Interpretation as the
supplement to “other hooligan behaviours” was void, making anal intercourse legal.

It was highly praised among gay activists that the removal of the hooliganism crimein
1997 was alandmark victory as a symbol of decriminalization of tongzhi in the gay rights
movement in China*** However, despite some positive impact on the tongzhi group in
practice, ssmply repealing the hooliganism provision did not represent the official intention
to decriminalization of homaosexuality or acceptance of tongzhi rights, because there was
little official consideration of tongzhi during the Criminal Code revision.**®> The so-called
“decriminalization” does not have as a similar significant meaning as the decriminalization
process during gay right movements in European or American countries, where Western
governments actually turned their minds to the issue of antiquated sodomy laws and
emerging gay rights. In China removing the hooliganism crime seems to have had nothing
to do with tongzhi human rights. During the period of revision, there was a debate on
whether this package crimes, the hooliganism provision should be removed as awhole.
Scholars who are favor of the removal argued the hooliganism was outdated because this

crime had been created under the socialist planning economic system, which was

40 7hang Beichuan, supra note 407 at 633 [translated by Balzano, supra note 170 at 29].

41 Xing Fa (97 Xiuding) (JIi%(97 1&£1T) [Criminal Law(97 Revision)] (Adopted by the National People's
Congress of Chinaon July 1, 1979 and amended by National People's Cong. on March 14, 1997) online:
pkulaw <http://en.pkulaw.cn >.

“2 1pid.

43 Criminal Law(97 Revision), supra note 411, art 292, 293, 301, 302 and 237.

44 Bo Qing, supra note 400; and Er Yan, supra note 400.

45 Guo Xiaofei, supra note 166 at 85-86.
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abolished.**® Some experts claimed that it was not proper to simply decriminalize the
package of crimes, since some acts still should be kept as criminal offences.*"” But, there
was little discussion regarding the decriminalization of sodomy, or consideration on

tongzhi rights. The codification of general hooliganism was merely a cleaning-up and
clarification process, not a consideration of decriminalization of same-sex behaviours at
all.*® Thus, the reform to the 1997 Criminal Code did not represent the official acceptance
of tongzhi in China

The unintentional revision still had a positive effect on tongzhi people. The tongzhi
communities became more visible because many tongzhi believe that consensual, private
homosexual sex was no longer a crime under the 1997 Criminal Code. In practice, although
police harassment of tongzhi people was still reported, consensual homosexual acts can not
be prosecuted according to the new law.

The changing view of the courts regarding homosexuality over the years has shown a
gradua development from cracking down, to ignorance, to willingness to accept diversity.
In arecent case in Beijing, aman was charged for organizing gay sex parties for young
men. The judge commented, although the law could not approve this method of expressing
one's sexua orientation (i.e., by organizing sex parties), modern society has a respectful
attitude with more acceptances of an individual’s different sexual orientation.® It was
claimed as a good sign because the viewpoint of this judge shows somehow the willingness
of the court to separate homosexuality as an identity from criminality and sexual

perversion,*®

48 MaKechang and Li Xihui (7% /2545 £), “Wanshan Xingfadian Liangge Wenti de Sikao (5 3% ffi 2 it
P51 17 /8 ) JE.2%5) [ Thoughts regarding improving two issues in Criminal Code]”,1994 (12) Fa Xue 43
(China).

7 Chen Xingliang (% i), Xingfa Zexue (T2 %) [Philosophy of Criminal Law], (Beijing: China
Political and Law University Press, 1997edtion), at 8-9 [trandated by author].

“8 Guo Xiaofei, supra note 166 at 67-68.

49 Guo Xiaoming (BB H), “Nanzi zai Beijing Zuzhi Tongxinglian Jiti Yinluan (5 77 b 5T 4 23[R PR A 4R
A ETL) [Gay sex party organized in Beijing]” (20 May 2006), online: Sina News<http://news.sina.com.cn>
[translated by author].

20 Balzano, supra note 287 at 31.
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Another issue highly criticized in criminal law context is that only women can be
victims of rape (article 236 of the Criminal Code) or sexual assault (article 237 of the
Criminal Code). Many cases have raised public and academic awareness of thisissue.***
In these cases, the offenders normally are convicted of causing intentional injuries, or only
held civilly responsible in damages without any criminal liability.** Although it is direct
discrimination on men on ground of gender, gay men are more vulnerable since many

potential victims are gay in such situation.**

b. Depathologizing Homosexuality

The remova of homosexuality as a mental illnessin the Chinese Classification of
Mental Disorders 11l (CCMD I11) is another notable tongzhi development in China.
Different from the decriminalization of same-sex acts, the depathol ogizing process was a
real tongzhi victory because it successfully garnered alot of public attention and academic
debate on tongzhi issues, and has had a deep impact on the tongzhi community.

In 1992 the World Health Organization removed homosexuality from the tenth version
of the International Classification of Diseases (ICD-10), but homosexuality was still
considered as amental diseasein Chinaat that time.*** In order to update the Chinese
Classification of Mental Disorders (CCMD) for practical medicine, the Chinese Ministry of
Health provided funding to set up a CCMD-I11 working group composed of 41 psychiatric
organizations to vet 24 categories of mental disorders. The CCMD-I111 research was

conducted over 5 years from 1996-2000, with reference to international and American

21 Qin Hanjie, Cenggang and Wang Xiaofan (#2745 FENI. FBEM): “Nanzi Zao tongxing
Qiangbao,Shibaozhe Wufa Bei Zuijiu Xingshi Zeren [ 53 718 [F] 55 5, il 54 J0IE BB T H 514T]” (17
February 2005) China Youth Daily; and “ Tongxian Xingqinfan Zaoyu Falv Nanti (7] 12 1 42 0 18 1 243 4k 1)
[Same-sex sexual harassment facing legal challenge]”, (6 January 2005) Fazhi Daily; See also, for discussion
Guo Xiaofei, supra note 166 at 133-135.

422 Guo Xiaofei, supra note 166 at 143-144.

2 pid.

24 \World Health Organization (WHO), “International Classification of Diseases (ICD)”, online: WHO <
http://www.who.int/classifications/icd/en/>
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classification.*”

With regard to homosexuality, the working group seemed careful. They conducted an
investigation on 51 gay men for more than one year, and found that only 5 needed
professional psychotherapy.*® A heated academic debate on thisissue emerged in 1997 in
the academic journal Psycho and Medicine Communication, and many psychiatric experts
published articles to discuss the issue from a medical perspective.*” During the long
process Aichi Association, agay NGO, worked closely with the group by translating a
number of advanced foreign medical research reports, organizing academic seminars and
publishing internet magazines to provide sufficient and updated academic information about
homosexuality.*®® The CCMD 11, which depathol ogized homosexuality, was finally
assessed and published by the Chinese Society of Psychiatry in 2000.

Thisnew CCMD I11 represented a great victory for the gay movement by declassifying
homosexuality as amental disease. The process of depathologizing homosexuality in China
has had several significant effects.*”® First, the heated academic and medical debates on
homosexuality successfully won a great deal of public attention and allowed the public to

learn more about the existence of the tongzhi community. **°

Second, depathologizing
homosexuality helped provided support for tongzhi individuals to disclose their sexuality to
their family given the recent medical acceptance.***

By removing the stigma of mental illness along with the recent decriminalization of

4% Chinese Society of Psychiatry, “Zhongguo Jingshen Zhangai Feilie yu Zhenduan Biaozhun Disanban(
[ K A B RS 025 52 Wb v 26 3 Ai) [3rd Edition of the Chinese Classification of Mental Disorders and
Diagnostic Criteria (CCMD-3)]”, online: Chinese Society of Psychiatry <http://www.21jk.com.cn>
[trandlated by author]
%% Guo Xiaofei, supra note 166 at 92.
21 The Zhejiang Psychiatry Health Research Institution has published 9 articlesin its academic journal,
Psychiatry Health Communication, regarding the issue of depathologizing homosexuality between August
1997 and February 1998, reprinted in Chinese Society for Study of Sexual Minorities (CSSSM) ed, “Taohong
Mantianxia: Zhongguo Tongxinglian Binglihua/Fei Binglihua Bianluan Zuanji (Fk£Li K T A [ [ 1 7899
Ak / AR B AL BES % 48) [Chinese gay pathological / non-pathological debate special issue]”, (1998) 12
;I;gohong Mantianxia Journal, online: CSSSM <http://csssm.aibai.com>[trandated by author]

Ibid.
2 Guo Xiaofei, supra note 166 at 91; Balzano, supra note 287 at 36.
0 Guo Xiaofei, supra note 166 at 92.
L bid.
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mal e same-sex acts, the tongzhi community began to emerge in urban cities, which coincided
with the appearance and/or increase in the tongzhi events, such as Pride Shanghai and
Tongzhi movie exhibitions.*** Furthermore, academic interest in tongzhi issues began to
increase, especially within the medical and social rightsfields. During the first medical
course exclusively on homosexuality at the University of Fudan, many discussionsinvolved
the tongzhi rightsin social and legal aspect after the implementation of the CCMD 111.%%

It can be deemed as significant progress that the authorities did not oppose the removal
of homosexuality in the influential CCMD I11. However, it should be noted that there was
little government involvement apart from the funding.*** This development basically is
limited in the medical field, and the outcome was already widely recognized within the
international community. Moreover, this health-related medical research seems unlikely to
reach the large numbers of the population, in particular in rural areas.

From the closer look at the official role played throughout these two recent major
tongzhi developments, it is apparent that the authorities are unwilling to formally touch the
topic of tongzhi issues. Nevertheless, the official attitude of indifference leaves some room
for the devel opment of tongzhi issues in the academic arena. The ban on tongzhi issuesin
the media still existsin the administrative regulations, but it is not strictly enforced. For
instance, the public debate on homosexuality in academic journals and on television did not
receive official resistance or sanction.”*> However, these victories remain fragile because it
is unpredictable whether or when the authorities would ban tongzhi issues from the media
or even within academia. The official ambiguous attitude makes the development of future

tongzhi rights rather precarious.

432 Shanghai Pride Festival Events, online Shanghai Pride Festival official website<
http://www.shpride.com/pride2012/>; “ Shoujie Zhongguo Tongxinglian Dianyingjie Richeng Anpai (& &+
[ 1 20 B 5 H R 22 HE) [The First China Gay Movie Festival Agenda]” (12 December 2001), online:
Friend Don’t Cry <http://www.pybk.com> [translated by author].

33 See Gao Yanning, et al, supra note 307 for a collection of the speeches of guest speakers and class
discussion.

43 Generally see supra note 425.

4% Examples are Gao Yanning, et al, supra note 307 and Guo Xiaofei, supra note 166.
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E. Conclusion

The historical research on the relevant ruling theories and corresponding tongzhi social
and legal status over different Chinese historical periods provides a better understanding on
tongzhi issues today. The tolerant culture in ancient time helps us to understand why the
homowives’/homohusbands refuse to divorce when they find out their spouses are tongzhi,
aswell as for the current phenomenathat parents alow their gay sons/daughtersto
maintain same-sex partners as long as they enter the heterosexual marriages. It should be
noted that the first criminalization of homosexual acts in history was accompanied with the
colonization process during the republic era. Later, homosexual acts were marginalized
with the creation of heterosexual marriage for purpose of procreation in Maoist era. During
the reform era, the Opening Policy dramatically changed the peopl€e's thinking and resulted
in anumber of reformsin state structure and legal fields. During this time, tongzhi
communities emerged in big cities.

Following this historical discussion, this chapter reviewed the current legislation
containing explicitly provisions against homosexuality, and practical human rights
violation situations on ground of sexual orientation. Although the central government does
not officially condemn homosexual acts openly, the human rights violations remain
unchallenged within civil society who still know little about tongzhi group. The messageis
that tongzhi are too wrong to deserve protection.

It seems unlikely that the authorities are ignorant of the ongoing direct or passive
discrimination against tongzhi group caused by domestic legislation. This official policy
towards tongzhi can be characterized as repressive indifference. It implies an official
reluctance to address tongzhi issues, which has doubtlessly worsened the tongzhi situation
and has slowed down their acceptance by civil society in China. The final aim of this
repressive indifference policy isto prohibit further rights claims from the tongzhi.

Despite the symbolic victories of decriminalizing hooliganism and removing
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homosexuality from the list of mental illness, the role of the official authorities during these
events can nevertheless be characterized as repressive indifference: the authorities did not
have any intention of promoting tongzhi rights in China, but may compromise when some
claims are consistent with the international trend as well as are limited to certain fields.
Having afull understanding of the repressive indifference policy and the massive
discrimination that tongzhi face against on ground of sexual orientation over history and
today, it can easily set out the futher analysis for the central research question infra,

what/how need to be done to change this policy.

101



Chapter Three

Sexual Orientation Protection in International Human Rights Law

A. Introduction

To date, China has signed a number of core international human rights treaties, so these
treaties currently have direct or indirect impact on human rights practicein China.**® In
terms of tongzhi rights, will the international human rights law play arole to achieve the
legal reform in China? The research should start from what sexual orientation rights are
ackonlwedged in international human rights law at present and how these developments
have been achieved. It then can provide basisto further consider whether these
international laws can promopt domestic legal reform in Chinainfra.

This chapter first gives a brief introduction of the international human rights law
framework, which is narrowly defined as the human rights law developed under the UN
system. Thisis contrasted with regional international human rights law, which is addressed
in Chapter Four and draws mostly on the European system. This section offers abasic idea
of how the UN human rights system is constructed and operates through the International
Bill of Human Rights, a variety of issue-specific human rights instruments and monitoring
mechanisms. It also examines what role international human rights law plays in domestic
legal reform at anational level, and what obligations member states have under
international human rights law.

The second section concentrates on the development of sexual orientation rights within
the UN human rights law system. While the sexual orientation protection within the
international human rights system developed rapidly in the post-Cold War period, prior to
the 1990s, sexual orientation rights appear to have not been on the UN human rights

agenda. In the mid-1990s, the successin a series of cases regarding sexual orientation

4% | nfra note 1000.
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rights heard by the Human Rights Committee (HRC) promoted and rapidly dispersed
sexua orientation rights throughout the UN system. The detailed study of these cases
demonstrates how the legal principles of privacy protection, equality and
non-discrimination figured prominently not only in the advocates of sexual orientation
rights, but also among the opponents of sexual orientation rights.

The third section explores the active follow-ups from the core human rights treaty
monitoring bodiesin the UN after the HRC's decisions. Most of the human rights treaty
monitoring bodies gradually recognized that sexual orientation should be protected under
the human rights principle of non-discrimination in their respective fields. Furthermore,
this section reviews the human rights violations of sexual minorities along with other issues
raised by the Economic and Social Council’s Special Procedures (e.g., UN Special
Rapporteurs), providing an overview of human rights violation in practice with regard to
sexual orientation around the world.

The final section examines several recent and important developmentsin the UN
system. In particular, this section explores the main resistance and voices of opposition
during these events, with an emphasis on China's position. The landmark legal document,
the Yogyakarta Principles, along with itsinfluence in international human rights law, will

be examined last.**’

B. Overview of International Human Rights Law
1. Sourcesof International Human Rights L aw

Broadly speaking, international human rights law comprises al international laws
designed to promote and protect human rights at the international, regional and domestic
levels. Asaform of international law, the two main sources of international human rights
law are treaties and customary international law. Treaties are law-making agreements

between two or more states intended to have binding legal effect. Treaties have avariety of

43" Qqupra note 23.
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alternative names, including conventions, covenants, and protocols, to name a few.**®
Customary international law is formed through the general and often universal state
practice undertaken by states acting with the belief that such state practiceis alegal
obligation called opinio juris.**®

There are also non-legally binding international human rights instruments passed by
the human rights experts or other non-government organizations. They are important
sources for international human rights law because they contribute to the implementation,
adherence and progressive development of international human rights law to some extent.
Finally, as previously mentioned, international human rights law also includes the regiona
human rights systems. Currently there are only three functioning human rights instruments
that are regional in scope: the European Convention on the Protection of Human Rights
and Fundamental Freedoms, the American Convention on Human Rights and the African
Charter on Human and Peoples Rights. European human rights law will be addressed in
the next chapter, since the European human rights system has dealt with the issue of sexual
orientation rights first and the most extensively among the three regional systems.

How international human rights law can be implemented at domestic level depends on
the approaches what states take to enforce them. The main approaches will be addressed in

Chapter Six within the Chinese context.

2. Human RightsLaw in the UN
The UN is the most significant and influential international organization worldwide
with 193 member states.**® The UN Charter explicitly stipulates that “promoting and

encouraging respect for human rights” is one of its defining purposes.*** Thus, the most

4% Neil Craik and Craig Forcese et al., Public law: Cases, Materials and Commentary, 2nd ed (Toronto:
Edmond Montgomery, 2011) at 67.

9 |bid.

40 United Nations, “Growth in United Nations membership, 1945-present” , online: United Nations
<http://www.un.org/ >.

41 Charter of the United Nations, 26 June 1945, Can T S 1945 No 7, at art 1(3).
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important UN organs also have mandates encompassing €l ements of human rights. For
instance, the UN General Assembly is authorized to initiate studies and make
recommendations for the purposes “assisting in the realization of human rights and
fundamental freedoms of all without distinction of race, sex, language or religion.” *** The
Third Committee (Social, Humanitarian & Culture) of the UN General Assembly
“discusses the advancement of women, the protection of children, indigenous issues, the
treatment of refugees, the promotion of fundamental freedoms through the elimination of
racism and racial discrimination, and the right to self- determination.” *** Another important
principa organ of the UN that focuses on human rightsis the Economic and Social Council
(ECOSOC), which created the Special Rapporteurs and human rights working groupsin
1967 through the Specia Procedures resol ution.**

The Universal Declaration of Human Rights (UDHR) adopted by the UN General
Assembly in 1948 is the foundation of international human rights law. It sets up for the first
time in human history the “basic civil, political, economic, socia and cultural rights that all
human beings should enjoy.” *** The UDHR, widely accepted as the fundamental norms of
human rights, together with the International Covenant on Civil and Political Rights and its
two Optional Protocols, and the International Covenant on Economic, Social and Cultural
Rights are often referred to jointly as the International Bill of Human Rights.**

A series of international human rights treaties addressing specific human rights issues
have also been developed. To date, there are nine core international human rights treaties:
the International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD, 1965), the International Covenant on Civil and Political Rights (ICCPR, 1966),
the International Covenant on Economic, Social and Cultural Rights (ICESCR, 1966), the

“2 |bid at art 13 (1).
43 UN General Assembly — Third Committee — Social, Humanitarian & Cultural, online: United Nations
<http://www.un.org/en/ga/third/index.shtml>.
444 UN Economic and Social Council, “Communications concerning human rights’, Resolution 1235 (XLI1)
of the Economic and Social Council, UN Doc E/4393 (1967).
22 OHCHR, “International Human Rights Law”, supra note 102.

Ibid.
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Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW,
1979), the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (CAT, 1984), the Convention on the Rights of the Child (CRC, 1989), the
International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families (ICRMW, 1990), the Convention on the Rights of Persons with
Disabilities (CRPD,2006), and the International Convention for the Protection of All
Persons from Enforced Disappearance (CPED, 2006).*” All the UN member states have
ratified at least one human rights treaty and 80% of States have ratified four or more core
treaties.**®

By becoming parties to these treaties, States are committing themselves, at the national
level, to respect, protect, and fulfill these human rights and ensuring that domestic laws are
compatible with their international obligations. These legal obligations are described on the

website of the Office of High Commissioner for Human Rights (OHCHR) as follows:

The obligation to respect means that States must refrain from interfering
with or curtailing the enjoyment of human rights. The obligation to
protect requires States to protect individuals and groups against human
rights abuses. The obligation to fulfil means that States must take positive
action to facilitate the enjoyment of basic human rights.**°

At the international level, one of the main concrete treaty obligations of member states
Isto submit regular reports regarding the human rights practice in their country related to

the rights guaranteed by the specific treaty. For example, article 18 of the CEDAW states:

1. States Parties undertake to submit to the Secretary-Genera of the
United Nations, for consideration by the Committee, areport on the
legidative, judicia, administrative or other measures which they have
adopted to give effect to the provisions of the present Convention and on
the progress made in this respect:
(a) Within one year after the entry into force for the State
concerned;

4“7 OHCHR, “Human Rights Treaty Bodies’, online: United Nations Human rights <http://www.ohchr.org/ >.
48 OHCHR, “What are human rights?’, supra note 105.
49 OHCHR, “International Human Rights Law”, supra note 102.

106



(b) Thereafter at least every four years and further whenever the
Committee so requests.
2. Reports may indicate factors and difficulties affecting the degree of
fulfilment of obligations under the present Convention.**°

Under the UN human rights system, there are a variety of human rights mechanisms to
monitor State Parties compliance and to ensure their adherence to these human rights
treaties. These include the Universal Periodic Review, the Human Rights Council, and
Special Procedures. The Universal Periodic Review is aunique processin which all UN
member states review their human rights records under the auspices of the Human Rights
Council once every 4 years.** The Human Rights Council, which replaced the
Commission on Human Rightsin 2006, is a significant UN body composed of 47 elected
member states, aiming to prevent abuses, inequality and discrimination, protect the most
vulnerable, and expose perpetrators.*>* The Special Procedures are designed to address
either a specific country’s human right situation or thematic human rights violation issue
across the world. Special Procedures could be an individual, or aworking group appointed
by the Human Rights Council.**® The OHCHR is a separate entity from the Human Rights
Council, and it mainly provides expertise and substantive support for the Council, and
follow-up to the Council's deliberations.***

Each international human rights treaty also has a committee composed of independent
experts that monitor the implementation of their specific treaty provisions by State parties.
Normally they perform their function through consideration of State's parties' reports as
well as publishing general comments or recommendations on the treaties to raise the

awareness of certain issues.* Most of the human rights treaties also permit individuals to

40 CEDAW, supra note 177.
“1 OHCHR, “Universal Periodic Review”, online: United Nations Human rights Office of High
Commissioner for Human Rights < http://www.ohchr.org/ >.
iz OHCHR, “Human Rights Treaty Bodies’, supra note 447.
Ibid.
4 bid.
45 bid.
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submit complaints or communications to the committees. Currently only the Committee on
the Rights of the Child does not have the authority to hear individual complaints (see

Figure 1 below).
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There are aso other UN organs and partners specializing in human rights: for instance,
the UN High Commissioner for Refugees, the Economic and Social Council, the UN
Development Program, the International Court of Justice, and the World Health

Organization, to name a few.**®

C. Sexual Orientation Rights Development

Equality and non-discrimination have been the major principles adopted by the
advocates for sexual orientation human rights at the international level. The International
Bill of Rights (i.e., the UDHR, the ICCPR and the ICESCR) recogni zes the principle of
universal human rights and provides the lists of grounds on which discrimination is
prohibited: all the rights contained in the covenants are guaranteed without distinction
(discrimination) of any kind, such as “race, color, sexual language, religion, political or
other opinion, national or social origin, property, birth or other status.” *” This enumerated
list is non-exhaustive, and given the phrase “without distinction (discrimination) of any
kind”, it should apply to everyone including sexual minorities. The struggling journey of
human rights for sexual minorities could be summarized as afight for the inclusion of

sexual orientation as a prohibited ground of discrimination.

1. Early Development

International human rights law development and the gay rights movement both evolved
following the discovery of the large scale human suffering that occurred during the Second
World War.*® Despite the fact that alarge number of sexual minoritis were persecuted

during the Holocaust, sexual orientation was not explicitly included as one of the

4% OHCHR, “Other United Nations Bodies’, online: United Nations Human Rights,
<http://www.ohchr.org/EN/HRB odi es/Pages/OtherUnitedNationsBodies.aspx>.

%" UDHR, at art. 2; ICCPR, at art. 2; ICESCR, at art.2; supra note 102.

43 Douglas Sanders, “Human Rights and Sexual Orientation In International Law” (2002) 25(1) Int'! J of
Public Admin 13 at 14.
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enumerated grounds of non-discrimination in the International Bill of Rights.*® Compared
with other vulnerable groups, the struggle for sexual minorities human rights has been a
much slower and more difficult process over the past century. International human rights
treaties focusing on racial discrimination, women, and children developed gradually, and
today, the human rights of these vulnerable groups are well recognized in international
human rights law. However, the groups advocating for sexual minority rights have been
lobbying international organizations for years largely without success.

The first UN document focusing specifically on sexual orientation was a 1987 study on
the legal and socia problems of sexual minorities, including male prostitution. The report
was completed by Mr. Fernand-Laurent (France), the UN Special Rapporteur, under the
former UN Sub-Commission on the Prevention of Discrimination of Minorities.*® The
report was criticized as a poor-quality, superficial and with dubious conclusions and no
follow-up resolution.** It said, for instance, “there would be fewer lesbians if men were
able to be more affectionate, attentive and tactful.” *®® It was fortunate that the report
attracted little attention in the UN and that there were no follow-up resolutions.*®

The subject of homosexuality did not arise again formally within the UN until the
1990s, when a number of different agencies, treaty bodies, and conferences began to refer
to or decide on sexual orientation issuesin amore informal fashion, duein part to the
increased NGOs' involvement as well asto sympathetic employees inside various UN
bodies.**!

In 1992, the World Health Organi zation removed homosexuality from the 10" revision

of the International Classification of Diseases (ICD-10), adecision that went into effect in

49 Naz Persecution of Homosexuals 1933-1945, online: United States Holocaust Memorial Museum

<http://www.ushmm.org/>.

0y ael Danieli, Elsa Stamatopoulou & Clarence J Dias, ed, The Universal Declaration of Human Rights:
Fifty Years and Beyond (New Y ork: Baywood Publishing Company, 1999) at 230.

61 Sanders, supra note 458 at 24.

462 UN Doc E/CN.4/Sub.2/1988/31(1988) at 27-28.

83 Danieli, et al, supra note 460 at 230.
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1993.%%° This decision, whileit occurred after numerous countries’ medical professionals
had already declassified homosexuality in their equivalent national instruments, has had
significant impact internationally. For instance, during the process of the depathol ogizing
homosexuality in China, the medical expertsreferred to the ICD-10 as well asthe
comments by World Health Organization experts.*®

In 1993, the UN High Commissioner for Refugees issued advisory opinions on
political asylum cases with regard to persons fleeing persecution based on their sexual
orientation and interpreted the “socia group” category of refugees to include lesbians and
gay men.*®” It also was considered as an important step forward within the UN because it
was the first time that a UN organization recognized sexual minoritieslegally. This
interpretation resulted in many countries, such as Australia, Canada and the United States,
beginning to accept individual sexual minority refugees from Argentina, Brazil and China
based on this expanded interpretation of “social group”.*®

Also in 1993, three leshian and gay organizations were authorized to attend the UN
World Conference on Human Rightsin Vienna. It was the first time that LGBT
organi zations had been accredited for a UN event.*® Theissues of lesbians and gay men
had been referred to the Conference by five governments: Australia, Austria, Canada,
Germany and the Netherlands.*”® Asaresponse, Singapore presented a statement called
“the Real World of Human Rights’, which defended “traditional” marriage as being

between members of the opposite sex and, therefore, opposed human rightsin relation to

5 WHO, “International Classification of Diseases (ICD)”, supra note 424.

% Chen Yanfang (% J5), CCMD-3group leader, CCMD-3 XU (CCMD-3 J3#) [CCMD-3 Preface], online:
Chinese Society of Psychiatry <http://www.21jk.cn/> [translated by author].

“7 Danieli, et al, supra note 460 at 231.

%8 Sanders, supra note 458: Clyde Farnsworth, “Homosexuals is Granted Refugee Status in Canada’ (14
January 1992) New York Times; Estanislao Oziewica“Homosexual Granted Status as Refugee” (11 January
1992) Globe and Mail; “Australian Asylum to Chinese Gay Couple” (June 1992), Passport Magazine; and
The Supreme Court of Canada recognized that homosexuals fell within the phrase “social groups’ in Canada
v Ward, [1993] 2 SCR 689 at 737-39.

89 Sanders, supra note 458 at 25.

4 |bid.
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sexud orientation.*”* Eventually, the paragraph in the final statement for the Vienna
conference on human rights, which simply included the “equality principle’, but deleted
the list of prohibited grounds.*"

A similar situation occurred in the Fourth World Conference on Women held in Beijing
in 1995. The Beijing Conference was the first time in UN history where representatives of
all member states had a substantive discussion on the issue of “sexual orientation”,
debating whether references to “sexual orientation” should be included in the conference’s
official final document —“Platform For Action”.*”® There were four references to “sexual
orientation” in the draft “ Platform For Action” in the beginning.*”* However, after along
drafting committee meeting, all references with regard to “ sexual orientation” were deleted
due to disagreements as claimed by the chair Mrs. Patricia Licuanan (Philippines).*”
Rather, it was still viewed as aminor victory because of the following passage: “the human
rights of women include their right to have control over and decide freely and responsibly

on matters related to their sexuality.” *"®

2. TheLandmark Decisions of the Human Rights Committee

Thereis currently no universal international court to administer international human
rights law. As such, most human rights treaty monitoring bodies have set up quasi-judicial
mechanisms, which permits the monitoring bodies to receive complaints or

communications from individuals who claim that their rights under the treaties have been

4™ Danilo Tiirk, Special Rapporteur, The Realization of Economic, Social and Cultural Rights, UN Doc
E/CN.4/Sub.2/1992/16 at para 185.

4”2 ganders, supra note 458 at 25.

47 Danieli, et al, supra note 460 at 232.

4™ Two references were in a “diversity paragraph” addressing discrimination against women on multiple
grounds, such as sex and race, sex and disability, sex and sexual orientation. The third one called upon
member states to take measures to prevent any discrimination in employment on the grounds of sexual
orientation. The final one called on member states to take measures to eliminate persecution on the basis of
sexual orientation.

4" Sanders, supra note 458 at 26.

4% Danieli, et al, supra note 460 at 232 [emphasis added)].
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violated under certain conditions (see figure 1 above).*””

The groundbreaking development with respect to sexual orientation human rights
within the UN system occurred in such aquasi-judicial field. After the early struggle for the
recognition of sexual minority rights, it was not until 1994 that the Human Rights
Committee (HRC), the treaty monitoring body established under the ICCPR, made its
landmark decision in Toonen v Australia.*”® In Toonen, sexual orientation was officially
recognized as a prohibited ground against discrimination for the first time within the UN
human rights system. Existing international jurisprudence regarding sexual orientation
rights is based on the ICCPR and dealt with by the HRC. Thus the in-depth examination of
some significant HRC decisions provides a better understanding on how the international
human rights law recognizes sexual orientation rights by adopting the principles of privacy,

non-discrimination and equality.

a. Hertzberg v Finland
Hertzberg v Finland (1982)*” was the first case in which the HRC had to deal with the
issues of gay rights. In this case, Hertzberg argued that the Finnish government’s ban on
television programs dealing with homosexuality was a breach of freedom of expression as
stipulated in article 19 (2) of the ICCPR. However, the HRC ruled that homosexual
contentsin TV program could have the harmful effects on minors, and that the exercise of
therights provided in article 19 (2) “carries with it special duties and responsibilities” and

freedom of expression in the case could be limited.*®® The HRC went on to say that:

It has to be noted, first, that public morals differ widely. Thereis no
universally applicable common standard. Consequently, in this respect, a
certain margin of discretion must be accorded to the responsible national
authorities,*®*

4" OHCHR, “Human Rights Treaty Bodies’, supra note 447.

4’8 Toonen v Australia, supra note 127.

4" Hertzberg et al v Finland, 1982 HRC, Communication No 61/1979.
“0 bid at para 10.4.

L |bid at para 10.3.
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From this statement, it can be seen that the HRC accepted the moral justification to

reject sexual orientation rights.

b. Toonen v Australia

Twelve years later in 1994, the HRC adopted a different view in Toonen v Australia.**
Nicholas Toonen, a gay activist, complained that Tasmanian law in Australia criminalizing
consensual sex between adult malesin private was a violation of hisright to privacy under
article 17 of the ICCPR, and in violation of article 26 distinguishing between people on the
basis of sexual orientation and identity.*®*® The Tasmanian government argued that the
intent of such law wasto control the spread of HIV/AIDS, and aso used a moral argument
for the prohibition.”®* The HRC ruled that such legislation criminalizing homosexual
activity only rendered it more difficult to prevent HIV infection which was confirmed by
the World Health Organization, and accepted by the former High Commission on Human
Rights and the Australian federal government.*® Regarding the moral argument, the
applicant conceded that privacy protection was also important for all Australians.*°

The HRC accepted the argument that “the criminalization of homosexual practices
cannot be considered a reasonable means or proportionate measure to achieve the aim of
preventing the spread of AIDS/HIV.”*®" With regard to the argument between privacy and
mora justification, the HRC concluded that the criminalization of sexual acts between
consenting adults was a breach of aright to privacy and cannot be justified by the moral

argument used in Hertzberg:

The Committee cannot accept that for the purposes of Article 17 of the
Covenant, moral issues are exclusively amatter of domestic concern, as

82 Toonen v Australia, supra note 127.
83 |bid at para2.1-3.3.

3 |bid at para 6.5.

% |bid at para 8.5.
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this would open the door to withdrawing from the Committee's scrutiny a
potentially large number of statutes interfering with privacy. It further notes
that with the exception of Tasmania, all laws criminalizing homosexuality
have been repeal ed throughout Australia and that, even in Tasmania, it is
apparent that there is no consensus as to whether Section s 122 and 123
should not aso be repealed. Considering further that these provisions are
not currently enforced, which implies that they are not deemed essential to
the protection of morals in Tasmania, the Committee concludes that the
provisions do not meet the “reasonableness’ test in the circumstances of
the case, and that they arbitrarily interfere with Mr. Toonen's right under
article 17, paragraph 1.%%®

What is more important, in this case, is that the HRC interpreted “sex”, which is alisted
prohibited ground for discrimination in article 26 of the ICCPR, to include sexual
orientation.*® It is groundbreaking victory because sexual orientation rights were finally
acknowledged under the UN human rights system. Since Toonen, the non-discrimination
principle stipulated in article 26 of the ICCPR now prohibits discrimination based on
sexua orientation. After the decision, Tasmanian finally repealed the criminal prohibition

in 1997 three years later.

c. Youngv Australia
The second historical victory for sexual orientation rightsisfound in the HRC's
decisionsin Young v Australia (2003).*® It is a noteworthy case from the HRC because
“the decision transcends Toonen by moving the principles of non-discrimination and equal
protection beyond the narrow confines of privacy and applying them to other areas of civil,
economic, and social entitlements.”
Mr. Young was in a same-sex relationship with Mr. C, awar veteran for thirty-eight

years. Mr. C died in 1998. The relevant law in Australiarefused to pay Mr. Young a

% |bid at para 8.6.

8 |bid at para8.7.

0 Young v Australia, supra note 192.

49 | gnacio Saiz, “Bracketing Sexuality: Human Rights and Sexual Orientation — a Decade of Development
and Denia at the UN” (2004) 7:2 Health and Human Rights 48 at 54.
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veteran’s dependent’s pension because pensions to aveteran’s partner were provided only if
the person was married to the veteran or had been in a de facto relationship with a veteran
of the opposite sex. Mr. Young brought his complaint to the HRC, claiming that the
legislation violates the ICCPR.

In response, Australia first challenged the admissibility of the complaint because the
complainant was not avictim; he failed to substantiate his case; and had not exhausted all

other domestic remedies.*®?

With respect to the merits, Australiadid not have strong views
and just argued that there was insufficient evidence to support the claim that Mr. Young
wasin fact the partner of Mr. C.**

The HRC denied Australia’ s arguments on the admissibility of the complaint because
the applicant had successfully established that he was a victim and also had exhausted all
domestic remedies, finding “no other reason to consider the communication
inadmissible.”*** In consideration of the discrimination in this case, the HRC firstly
contended that the distinction between married and unmarried coupl es was reasonabl e and
objective because different duties and obligations exist between married and unmarried
couples and also the couples in question had the choice to marry with al legal
conseguences, however, the HRC found that same sex partnersin this system did not have
the possibility of entering into marriage due to the absence of alegal recognition of
same-sex marriage.*® Asa consequence, Mr. Young could only apply for the pension as a
cohabiting partner of Mr. C. The pension fund refused to pay the survivor benefits because
only permitted unmarried opposite-sex couples were eligible to make clam. Therefore it

was apparent that the Australian government made a distinction between unmarried

heterosexual partners and unmarried same-sex partnersin the case of pension applications.

92 Young v Australia, supra note 192 at para 4.1-4.8.
% |bid at para4.9-4.13.

4% |bid at para 9.4.

% |bid at para 10.4.
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The Committee members, Mrs. Ruth Wedgwood and Mr. Franco De Pasguale,
provided their concurring opinions on such distinction violating article 26 of ICCPR in the

Appendix to the decision:

The State party provides no arguments on how this distinction between
same-sex partners, who are excluded from pension benefits under law,
and unmarried heterosexual partners, who are granted such benefits, is
reasonabl e and objective, and no evidence which would point to the
existence of factors justifying such a distinction has been advanced.**

They aso drew attention to the limits of the decision’s scope that the HRC did not
examine the full array of “reasonable and objective’ tests on the essential issue between
same-sex and opposite-sex unmarried couples, but jumped directly to the conclusion that

the distinction was discriminatory.**’

d. Joslin v New Zealand

Joslin v New Zealand (2002)**® was the case concerning same-sex marriage in the UN
human rights law system. Two lesbian couples that had lived together for over 10 years and
6 years respectively, claimed that the refusal of same-sex marriage by New Zealand
constituted discrimination on the basis of sexual orientation.”*® They also claimed such
refusal violated their right to marry, right to privacy and family life, and their right to equal
protection under the law.>® It was the first time to challenge the traditional heterosexual
definition of marriage by utilizing article 26 of the ICCPR.

In Toonen and Young, the HRC decided in favor of sexual orientation rights, however in
this case, the HRC was not ready to challenge the powerful cultural concept of marriage by
making a compromise with the cultural relativism argument. The HRC held that the scope

of the right to marry under article 23 of the ICCPR does not cover same-sex marriage by

% bid at Appendix.

97 1bid.

% Joslin, v New Zealand, supra note 192.
9 \bid, at para3.1.

%0 |hid, at para3.6-3.8.

118



interpreting marriage as “ only the union between a man and woman wishing to marry each
other”, and further interpreted article 23 is“...the only substantive provision in the
Covenant which defines aright by using the term ‘men and women’, rather than the
phrases used elsewhere in the Covenant-‘ every human being’, ‘everyone’ and ‘all
persons .” > Consequently, the HRC ruled that the mere refusal to provide for same-sex
marriage by a member state was not aviolation of article 26.

It isaproblematic ruling. Ignacio Saiz has summarized three unconvincing points from
Jodlin: First of al, asthe right to marriage is a universal human right, the HRC failed to
justify the denial of thisright to same-sex couples based on “reasonable and objective

criteria.” >

Secondly, the HRC’s interpretation on marriage scope based on article 23 is
not convincing without further consideration on the concepts or values of marriage.®® The
HRC failed to explain why same-sex couples are not entitled to enjoy the right to marriage
as heterosexual couples. Last but not least, this decision was inconsistent with the previous
decisions and view stated by the HRC itself.>®* Although the HRC interpreted that “sex” in
article 26 in Toonen should be taken to include sexual orientation and therefore any
discrimination on ground of sexual orientation should be prohibited.”® Same-sex couples
should enjoy the equal right to marry as the heterosexual couples.

The inconsistency within the HRC decisions raises concerns whether a
non-discrimination approach is sufficient to protect sexual minorities in international

human rights laws. By comparing Young and Joslin, the success through the

non-discrimination argument seemed very limited.>®

e. X v Colombia

%1 |bid at para 8.2.
02 Saiz, supra note 491 at 54
503 .
Ibid.
4 hid.
% Toonen v. Australia, supra note 127 at para8.7.
%% Saiz, supra note 491 at 63.
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After the setback in Joslin, the HRC reaffirmed the equality protection for sexual
minoritiesin X v Colombia (2007).>*" Likein Young, Colombia's pension regulatory
scheme permitted unmarried opposite-sex couplesto be eligible for pension benefits from
their long term partners, but not same-sex couples. The HRC ruled that the State’s action
constituted a violation of article 26 of the ICCPR by denying X’sright to hislife partner’s
pension on the grounds of sexual orientation largely due to the fact that Colombiafailed to
provide sufficient evidence on how the distinction between homosexual and heterosexual
couples was objective and reasonable.>®

The dissenting opinions of two Committee members, Mr. Amor and Mr. Khdlil, are
worth addressing here.®® Their dissenting opinion represented the voice of opposition to
human rights of sexua minorities. First, they argued that article 26 of the ICCPR did not
explicitly stipulate discrimination based on sexua orientation so that the HRC's
interpretation extending sexual orientation as a new prohibited ground seemed too far from
the text of article 26 itself.>™® Any interpretation of article 26, they argued, should not

create anew right for agroup.®**

Second, the recognition of sexual orientation as a human
right seemed not to be accepted by al States universally.®*? Therefore, the HRC's
pioneering and standard-setting role in the field of recognition of sexual orientation rights
had gone too far from the legal reality.>*® Third, they contended that same sex couples
were not afamily under the generally accepted meaning of the ICCPR and therefore
benefits should only be derived from a concept of family, as being “the natural and

fundamental group unit of society ” between “men and women of marriageable age’

according to article 23 of the ICCPR.>*

7 X v Colombia, 2007 HRC, Communication No 1361/2005.
%% |bid at para 7.1-10.

% |bid at Appendix.
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Through review of these decisions, it can be seen that privacy protection under article
8 of the ICCPR played avital role in theinitial phase of journey, notably in the
decriminalization of homosexuality (Toonen), but non-discrimination principlein article 26
was more effective to challenge discrimination in pension benefits (Young and X). Alsothe
landmark decision in Toonen acknowledges sexual orientation as being included under the
“sex” category as a prohibited ground under the non-discrimination principle. This
significant interpretation has deeply influenced |legislative devel opments around the world
with regard to sexua orientation human rights. However, it should note that the HRC is
still hesitant to provide sexua minorities' full equal protection, especially in the area where

cultural arguments remain persuasive, such as marriage and family.

f. Fedotova v Russian Federations
The recent case ruled by the HRC regarding the sexual orientation rights is Fedotova v
Russian Federations (2012).>" Fedotovais agay right activist and displayed posters that
declared “Homosexuality isnorma” and “1 am proud of my homosexuality” near a

*6 According to local laws, the propaganda

secondary school in the city of Ryazan, Russia.
of promoting of homosexuality among minors is banned; therefore Fedotova was convicted
of an administrative offence.’

The HRC had no difficulty in finding that there has been arestriction on the exercise of
the applicant’s right to freedom of expression guaranteed by article 19 of ICCPR.>*® The
HRC further considered whether such arestriction can bejustified, article 19 also provides

for two reasons, i.e for respect of the rights or reputations of others and for the protection

of national security or of public order, or of public health or morals.>*® The HRC reiterates

*%> Fedotova v Russian Federations, 2012, HRC, Communication No. 1932/2010. UN Doc
CCPR/C/106/D/1932/2010.

°16 |bid, at para 2.2

7 |bid, at para2.1 and 10.2.

*8 |bid, at para10.2

*9 |bid, at para 10.3.
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that the freedom of expression isasignificant right and any restrictions must conform to
“the strict tests of necessity and proportionality” and only applied for “the purposes for
which they were prescribed and must be directly related to the specific need on which they
are predicted.” °%°

With regard to article 26, non-discrimination, the HRC also found that the Ryazan law,
that establishes administrative liability for “public actions aimed at propaganda of
homosexuality (sexua act between men or lesbianism)” among minors, constitutes
discrimination against the applicant based on sexual orientation.®* Article 26 also allows
the State to justify the alleged legislation asit is based on reasonable and objective criteria,
in pursuit of an aim that is legitimate.°® Russia claimed that the objeictive was to “protect
the morals, health, rights and legitimate interests of minors’.**® The HRC recalls that the
limitation of protecting morals must be based on the “universality of human rights and the
principle of non-discrimination”, rather than merely “deriving exclusively from asingle
tradition.” >

The HRC ruled the applicant’s act was to express her sexua identity and seek for
understanding for it, but the State failed to demonstrate why the restriction was necessary
for one of the legitimate purposes of article 19.°* It also failed to meet the reasonable and
objective criteriaon the restriction of the right to freedom of expression in relation to
“propaganda of homosexuality” as opposed to propaganda of heterosexuality or sexuality
general among minorsin article 26.°%° It isimportant to seein this case that the HRC
emphasizes that moral protection is subject to the universal human rights protection

principles, and the right freedom of expression for LGBTSs are guaranteed by the ICCPR. It

%20 |pid. citing the Official Records of the General Assembly, Sixty-sixth session, Supplement No. 40(UN Doc
A/66/40(Vol. 1), annex V, at para 2and 22.

21 | bid, at para 10.6.

%22 | bid.

%2 | bid.

%2 |bid, at para 10.5, citing the General Comment No. 34, para 32.

% |bid, at para 10.8.

5% |bid, at para 10.6.
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provides a strong support for tongzhi rights in the Chinese context by facing the challenges

from Asian Values.

3. TheActive Response from UN Human Rights Bodies
a. Human Rights Committee’s Reports

Since the HRC acknowledged that sexual orientation was a prohibited ground of
discrimination in Toonen, the HRC has made a series of follow-up actions. In 1995, the
HRC cited sodomy laws in the United States that needed to be eliminated in responseto a

R.>?’" Sudan and Chile were

compliance report of the United States under the ICCPI
respectively cited by the HRC in 1997 and 1999 with respect to the criminalization of
homosexuality.®® The HRC also criticized the “social cleansing” of killing sexual
minoritiesin Colombiain 1997°* and in El Salvador in 2003.>*° During the years 2000 to
2013, the HRC frequently addressed a variety of human rights issues with regard to sexua
minorities among many countries in its concluding observations reports. In addition to
addressing the most serious forms of discrimination, i.e., the criminalization of same sex

531

relations,”” the HRC emphasized the failure to prevent discrimination in

%" HRC, Concluding Observation: United States of America, UN Doc CCPR/C/79 Add.50 (1995) at para
287.

%% HRC, Concluding Observation: Chile, UN Doc CCPR/C/79/Add.104 (1999) at para 20; and HRC,
Concluding Observation: Sudan, UN Doc CCPR/C/79Add.85 (1997) at para 8.

%2 HRC, Concluding Observation: Colombia, UN Doc CCPR/C/79Add.76 (1997) at para 16.

% HRC, Concluding Observation: El Salvador, UN Doc CCPR/C/78/SLV (2003) at paral6.

3! Seee.g., HRC, Concluding Observation: Belize, UN Doc CCPR/C/BLZ/CO/1 (2013) at para 13; HRC,
Concluding Observation: Philippines, UN Doc CCPR/C/PHL/CQO/4 (2012) at para 10; HRC, Concluding
Observation: Maldives, UN Doc CCPR/ C/MDV/CQO/1 (2012) at para 8; HRC, Concluding Observation:
Malawi, UN Doc CCPR/C/MWI/CO/1 (2012) at para 7; HRC, Concluding Observation: Yemen, UN Doc
CCPR/C/Y EM/CO/5 (2012) at para 13; HRC, Concluding Observation: Turkmenistan, UN Doc
CCPR/C/TKM/CO/1 (2012) at para 21; HRC, Concluding Observation: Islamic Republic of Iran, UN Doc
CCPR/C/IRN/CO/3(2011) at paral0; HRC, Concluding Observation: Kuwait, UN Doc CCPR/C/KWT/CQO/2
(2011) at para 30; HRC, Concluding Observation: Jamica, UN Doc CCPR/C/JAM/CO/3 (2011); HRC,
Concluding Observation: Ethiopia, UN Doc CCPR/C/ETH/CO/1 (2011) at para 12; HRC, Concluding
Observation: Togo, UN Doc CCPR/C/TGO/CO/4 (2011) at para 14; HRC, Concluding Observation:
Cameron, UN Doc CCPR/C/CMR/CO/4 (2010) at para12; HRC, Concluding Observation: Uzbekistan, UN
Doc CCPR/C/UZB/CO/3 (2010) at para22; HRC, Concluding Observation: Grenada, UN Doc
CCPR/C/IGRD/CO/1 (2009) at para 21; HRC, Concluding Observation: Tanzania, UN Doc
CCPR/CITZAICO/4(2009) at para 22; HRC, Concluding Observation: Botswana, UN Doc
CCPR/C/BWA/CO/1(2008) at para 22; HRC, Concluding Observation: &. Vincent and The Grenadines, UN
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532

employment-related fields,> the lack of the category of sexua orientation in

533

anti-discrimination legislation,” the absence of education to combat discriminatory

attitudes,®** the issue with regard to minimum age of consent for same sex relations,>*

536

and the prohibition of immigration for sexua minorities.>” Where legidative

improvements have been made, the HRC has welcomed news of member states

537

decriminalizing same-sex acts,”’ adding sexual orientation to their anti-discrimination

legislation®*® and recognizing the same-sex relationship legally.>*
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Observation: Turkey, UN Doc CCPR/C/TUR/CO/1(2012) at para 8; HRC, Concluding Observation:
Armenia, UN Doc CCPR/ C/ARM/CO/2 (2012) at para 10; HRC, Concluding Observation: Mexico, UN Doc
CCPR/C/IMEX/CO/5(2010) at para21; HRC, Concluding Observation: Russian Federation, UN Doc
CCPR/C/RUS/CO/6(2009) at para 27; HRC, Concluding Observation: Philippines, UN Doc
CCPR/CO/79/PHL (2003) at para 18.

% HRC, Concluding Observation: Austria, UN Doc CCPR/C/79/Add.103 (1998) at para 13.

%% HRC, Concluding Observation: Zimbabwe, UN Doc CCPR/C/79/Add.89 (1998) at para 24.

3" HRC, Concluding Observations: Ecuador, UN Doc CCPR/C/79/Add.92 (1998) at para 8.

% See e.g., HRC, Concluding Observation: Lithuania, UN Doc CCPR/C/LTU/CO3 (2012) at para3; HRC,
Concluding Observation: El Salvador, UN Doc CCPR/C/SLV/CO/6(2010) at para 3; HRC, Concluding
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b. Responsesfrom Other Human Rights Treaty Bodies

The other treaty-based bodies have also taken action in response to human rights
violations of sexual minorities. The Committee on Economic, Socia and Cultural Rights
(CESCR), established under the ICESCR, called upon the member states to repeal
discriminatory laws criminalizing homosexuality in 1998>*° and lesbianism in 2000.>*
Afterwards, the CESCR explicitly recognized sexual orientation as a prohibited ground of
discrimination in its important general comments and concluding observations, including
the General Comments No. 14: The Right to Highest Attainable Standard of Health
(2000);>* No.15: The Right to Water (2005);>* No. 18: The Right to Work (2006):>** No.
19: The Right to Social Security (2008);>* and No. 20: Non-discrimination in Economic,
Social and Cultural Rights (art.2 ,para. 2).>* Unlike the HRC, the CESCR categorized
“sexual orientation” as a prohibited ground falling under the category of “other status’.>*’
The CESCR has also commented favourably on member states that have taken stepsto

protect sexual minorities, such as by decriminalizing homosexuality>*, creating programs

to protect and promote the sexual minorities™ and preventing violence in same-sex

Observation: Swveden, UN Doc CCPR/C/SWE/Co/6(2009) at paras 3,4 & 8; HRC, Concluding Observation:
Denmark, UN Doc CCPR/C/DNK/CO/5 (2008) at para 4; HRC, Concluding Observation: Ecuador, UN Doc
CCPR/C/84/Add.8 (1999) at para 183.

¥ Seee.g., HRC, Concluding Observation: New Zealand, UN Doc CCPR/C/NZL/CO/5(2010) at para 3;
HRC, Concluding Observation: United Kingdom of Great Britain and Northern Ireland, UN Doc
CCPR/C/GBR/CO/6(2008) at para 5.

>0 Committee on Economic, Social and Cultural Rights [CESCR], Concluding Observations: Cyprus, UN
Doc E/C.12/1/Add.28 (1998) at para7

! CESCR, Concluding Observation: Kyrgyzstan, UN Doc E/C.12/1/Add.49 (2000) at paras 17 and 30.

2 CESCR, General Comment No 14: The Right To The Highest Attainable Standard of Health, UN Doc
E/C.12/2000/4(2000) at para 18.

>3 CESCR, General Comment No 15: The Right To Water, UN Doc E/C.12/2002/11(2002) at para 13.

>4 CESCR, General Comment No 18: The Right To Work, UN Doc E/C.12/GC/18 (2006), at para 12(b)(i).
5 CESCR, General Comment No 19: The Right To Social Security, UN Doc E/C.12/GC/19 (2008), at para
29.

%% CESCR, General Comment No 20: Non-discrimination in Economic, Social and Cultural Rights

(art.2 ,para. 2), UN Doc E/C.12/GC/20 (2009) at para 11.

> |bid at para 32.

8 CESCR, Concluding Observation: Cyprus, UN Doc E/C.12/1/Add.28 (1998) at para 7.

> CESCR, Concluding Observation: Brazl, UN Doc E/C. 12/CO/BRA/2 (2009) at para 3.
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relationship.>*

The Committee on the Rights of the Child (CRC Committee), the treaty monitoring
body of the Convention on the Rights of the Child, also paid alot of attention to the issue of
sexua orientation. In its general comments on HIV/AIDS and adolescent health in 2003,
the CRC Committee indicated the harmful influence of sexual-orientation discrimination
and noted that sexual orientation should be covered in the prohibited grounds of
discrimination as other grounds of “race, colour, sex, language, religion, political or other
opinion, national, ethic or social origin, property, disability, birth or other status’.>* Along
the same topic, the CRC Committee expressed concern that in the United Kingdom
“homosexual and transsexual young people do not have access to the appropriate
information, support and necessary protection to enable them to live their sexua
orientation.” >*> The CRC Committee also noted in its concluding observations that the
disparity between ages for sexual consent between heterosexual and homosexual relations
could constitute discrimination.>®® The CRC Committee expressed its concern with some
countries, for instances, China, Slovakia, Malaysiaand Austraiafor alack effective
legislation prohibiting discrimination based on sexual orientation with regard to child
protection.>>*

The Committee on the Elimination of Discrimination against Women (CEDAW) has

addressed the intersection of discrimination against sexual orientation and women, gender,

0 CESCR, Concluding Observation: Sweden, UN Doc E/C/.12/SWE/CO/5 (2008) at para9.

! See e.g., Committee on the Rights of the Child [CRC Committee], General Comment No 3 (2002):
HIV/AIDS and the Rights of the Child (2003), UN Doc CRC/GC/2003/3, at para 8; CRC Committee, General
Comment No. 4 (2003): Adolescent health and devel opment in the context of the Convention on the Rights of
the Child (2004), UN Doc CRC/GC/2003/4, at para 6.

%2 CRC Committee, Concluding Observations: United Kingdom of Great Britain and Northern Ireland, UN
Doc CRC/C/15/Add.188 (2002) at para 43.

%% CRC Committee, Concluding Observations: Overseas Territories, United Kingdom of Great Britain and
Northern Ireland, UN Doc CRC/C/15/Add.135 (2000) at para 25; CRC Committee, Concluding Observations:
Isle of Man, United Kingdom of Great Britain and Northern Ireland, UN Doc CRC/C/15/Add.134 (2000) at
para 22-33.

> See e.g., CRC Committee, Concluding Observations: China, UN Doc CRC/C/CHN/CO/2 (2005) at paras
31-32; CRC Committee, Concluding Observations: Malaysia: UN Doc CRC/C/MY S/CO/1(2007) at paras
31&32; CRC Committee, Concluding Observation: Sovakia, UN Doc CRC/C/SVK/CQ/2 (2007) at para 27,
CRC Committee, Concluding Observation: Australia, UN Doc CRC/ C/AUS/CO/4(2012) at para29& 30.
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immigrant status, among others. For instance, this issue of multiple forms of discrimination
of women intersecting with sexual orientation was raised in the CEDAW Committee’s
concluding observations for Uzbekistan,> Ukraine,>® Panama,>’ Korea™ and
Chile.®™®  Specifically, in Recommendation 19 (1999), the CEDAW Committee indicated
arange of obstaclesimpeding women'’s access to sexual health and called on the obligation
of States to prevent and punish gender-based violence, particularly with reference to the
experiences of leshian, gay, bisexual, and transgender people.®*® The CEDAW Committee
also recommended that, “lesbianism be reconceptualised as a sexual orientation and that
penalties for its practice be abolished.”*®** The CEDAW committee has also applauded UN
member states that have added protection from discrimination on grounds of sexual
orientation in several of its concluding observations.”®* Notably, since December 2010,
CEDAW has began to consider sexual orientation and gender identity as vulnerable
groundsin its General Recommendations regularly, particularly addressing the

intersectional and multiple forms of discrimination against women.>®

%% Committee on Elimination of Discrimination Against Women [CEDAQ Committee], Concluding
Observation: Uzbekistan, UN Doc CEDAW/C/UZB/CO/4 (2010) at para 40.

%% CEDAW Committee, Concluding Observation: Ukraine, UN Doc CEDAW/C/UKR/CO/7 (2010) at para
42,

%7 CEDAW Committee, Concluding Observation: Panama, UN Doc CEDAW/C/PAN/CO/7 (2010) at para
22.

% CEDAW Committee, Concluding Observation: Republic of Korea, UN Doc CEDAW/C/KOR/Co/7 (2011)
at para 14.

%% CEDAW Committee, Concluding Observation: Chile, UN Doc CEDAW/C/CHL/CO/5-6 (2012) at paras
10,11,16,17 and 46.

0 CEDAW Committee, General Recommendation 19: Violence against Women, UN Doc A/47/38 (1992);
CEDAW Committee, General Recommendation 24: Wbmen and Health, UN Doc A/54/38/Rev. 1 (1999).

%! CEDAW Committee, Concluding Observation: Kyrgyzstan, UN Doc A/54/38/Rev.1 (1999) at para 128.
%2 Seee.g., CEDAW Committee, Concluding Observation: Brazil, UN Doc CEDAW/C/BRA/CO/7(2012) at
para 7; CEDAW Committee, Concluding Observation: Germany, UN Doc CEDAW/DEU/CO/6 (2009) at
para5; CEDAW Committee, Concluding Observation: Sweden, UN Doc A/56/38 (2001) at para 334;
CEDAW Committee, Concluding Observation: Ireland, UN Doc A/54/38 (1999) at para 162; CEDAW
Committee, Concluding Observation: Canada, UN Doc A/52/38/Rev.1 (1997) at para 310; and CEDAW
Committee, Concluding Observation: New Zealand, UN Doc A/49/38 (1994) at para612.

%3 See CEDAW Committee, General Recommendation 28 on the core obligations of States parties under
article 2 of the Convention on the Elimination of All Forms of Discrimination against Women, UN Doc
CEDAW/C/GC/28 (2010) at para 18; CEDAW Committee, General Recommendation 29 on article 16 of the
Convention on the Elimination of All Forms of Discrimination against omen, Economic consegquence of
marriage, family relations and teir dissolution, UN Doc CEDAW/C/GC/29 (2013), at paras 16,17 & 24.
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The Committee against Torture (CAT Committee), which monitors state compliance
with the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment, noted in its General Comment No 2 that:

The protection of certain minority or marginalized individuals or populations
especially at risk of tortureis apart of the obligation to prevent torture or
ill-treatment. States parties must ensure that, insofar as the obligations arising
under the Convention are concerned, their laws are in practice applied to all
persons, regardless of [...] sexua orientation, transgender identity [...]>**

In its concluding observations for Egypt,”® Argentina,®® and Ecuador,®®’ the CAT
committee noted with concern that sexual minorities were ill-treated and tortured. The CAT
Committee al so expressed concern regarding “complaints of threats and attacks against
sexual minorities and transgendered activists’ in Venezuela.*®® The CAT Committee
expressed concern on the situations of LGBTprisoners in different countries, such as Costa
Ricaand Paraguay.®® The police harassment against sexual minorities was addressed by
CAT Committeeiin its concluding observation for Peru in 2013.>"° General discrimination
and reported episodes of hate speech or hate crimes were noted in the concluding
observations for Latvia, Poland, Bulgaria and Norway.>"* However, not al is bad, the CAT
Committee commended improvementsin legislation in Lithuania,>"® Portugal,*”® and

Sweden,> resulting in strong protections from torture for sexual minorities.

%% Committee Against Torture (CAT Committee), General Comment No 2: Implementation of article 2 by
Sates parties, UN Doc CAT/C/GC/2 (2008) at para 21.

5 CAT Committee, Concluding Observation: Egypt, UN Doc CAT/C/CR/29/4 (2002) at para5 (e).

%6 CAT Committee, Concluding Observation: Argentina, UN Doc CAT/C/CR/33/1 (2004) at para 6 (g).

%7 CAT Committee, Concluding Observation: Ecuador, UN Doc CAT/C/ECU/CO/3 (2006) at para 17.

%8 CAT Committee, Concluding Observation: Venezuela, UN Doc CAT/C/CR/29/2 (2002) at para 10(d).

%9 CAT Committee, Concluding Observation: Costa Rica, UN Doc CAT/C/CRI/CO/2 (2008) at para 18;
CAT Committee, Concluding Observation: Paraguay, UN Doc CAT/C/PRY/CO/4-6 (2011) at para 19.

0 CAT Committee, Concluding Observation: Peru, UN Doc CAT/C/PER/Co/5-6 (2013) at para 22.

™t CAT Committee, Concluding Observation: Latvia, UN Doc CAT/C/LAT/CO/2 (2008) at para 19; CAT
Committee, Concluding Observation: Poland, UN Doc CAT/C/POL/CQO/4 (2007) at para20; CAT Committee,
Concluding Observation: Bulgaria, UN Doc CAT/C/BGR/Co/4-5 (2011) at 28; CAT Committee, Concluding
Observation: Norway, UN Doc CAT/C/NOR/CQ/6-7 (2012) at para 21.

2 CAT Committee, Concluding Observations: Lithuania, UN Doc CAT/C/LTU/CO/2 (2009) at para 4(a).
> CAT Committee, Concluding Observations: Portugal, UN Doc CAT/C/PRT/CO/4 (2008) at para 17.

5™ CAT Committee, Concluding Observations: Sweden, UN Doc CAT/C/SWE/CO/2 (2008) at para 5(a).
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c. Special Procedures

Although thereis no Specia Procedure exclusively focusing on sexua orientation
rights, many Specia Rapporteurs have expressed concern regarding the treatment of sexual
minorities. Specifically, the Special Rapporteurs have commented on the following
examples of human rights violations of sexual minorities: the negative impact that stigma
and discrimination have on the right to the enjoyment of the highest attainable level of
health;>” the mistreatment, abuse and murder of transgendered individuals;®”® the

577

mistreatment, including physical and sexual abuse of lesbians;”"" the murder and

" See e.g., Human Rights Council, Report of the Special Rapporteur on the right of everyone to the
enjoyment of the highest attainable standard of physical and mental health. Addendum: Mission to Viet Nam,
UN Doc A/HRC/20/15/Add.(2012) at paras 43,59, 63 & 64; Human Rights Council, The Secretary-General
transmitting the interim report of the Special Rapporteur on the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health, UN Doc A/66/254 (2011) at para 9 and 59; Human
Rights Council, Special Rapporteur on the right of everyone to the highest attainable standard of physical
and mental health, UN Doc A/HRC/14/20 (2010) at paras 6-26; and Commission on Human Rights, Special
Rapporteur on the right of everyone to the highest attainable standard of physical and mental health, UN Doc
E/CN.4/2004/49 (2004) at paras 32-33.

% See e.g., Human Rights Council, Report of the Special Rapporteur on violence against women, its causes
and consequences. UN Doc A/HRC/20/16/Add.2(2012) at para (Addendum expressed concern regarding the
violence against the transgender inmates in the male prisonsin Italy); Commission on Human Rights, Report
of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health, UN Doc E/CN.4/2005/51/Add.1 (2005) at para 50 (concerned with alleged police
abuse and rape of transgender individualsin Nepal); Human Rights Council, Report of the Special
Rapporteur on violence against women, its causes and consequences, UN Doc A/HRC/4/34/Add.1 (2007) at
paras 471-473 (concerning the mistreatment of transgender individualsin Nepal); Commission on Human
Rights, Reports of the Special Rapporteur on extrajudicial, summary or arbitrary executions, UN Doc
E/CN.4/2003/3 (2003) paras 66-67 (expressed concern regarding credible reports of transsexuals being
murdered without a proper investigation in Venezuela); Commission on Human Rights, Reports of the Special
Rapporteur on extrajudicial, summary or arbitrary executions, UN Doc E/CN.4/2003/3/Add.2 (2002) at para
68 (expressed concern regarding the death threats and murders of transsexual s in Honduras without any
police investigation); and Commission on Human Rights, Reports of the Special Rapporteur on extrajudicial,
summary or arbitrary executions, UN Doc E/CN.4/1998/68/Add.1 (1997) at para 41 (expressed concern
regarding the murders of atransvestite in Brazil without a proper police investigation).

" See e.g., Human Rights Council, Report of the Special Rapporteur on violence against women, its causes
and consequences, UN Doc A/67/227(2012) at para 27; Human Rights Council , Report of the Special
Rapporteur on violence against women, its causes and consequences. UN Doc A/HRC/20/16/Add.2(2012) at
paras 14-18; Human Rights Council ,Report of the Special Rapporteur on violence against women, its causes
and consequences. UN Doc A/HRC/17/26/Add.1(2011)at paras 204-213 (Addendum concerning sexual
harassment of alesbian in South Africa); Commission on Human Rights, Special Rapporteur on the
promotion and protection of the right to freedom of opinion and expression, UN Doc E/CN.4/2001/64 (2001)
at para 176 (concerned with Kuwait sentencing two women for being lesbians); Commission on Human
Rights, Report of the Special Rapporteur on violence against women, its causes and consequences, UN Doc
E/CN.4/2002/83 (2002) at para 102 (refersto corrective rape of alesbian woman in Zimbabwe); Human
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“social-cleansing” of homosexuals;”"” thetorture, arbitrary arrest and detention of

579

homosexuals;"” the targeting and killing of human rights defenders who support sexual

Rights Council, Report of the Special Rapporteur on violence against women, its causes and consequences,
UN Doc A/HRC/4/34/Add.1 (2007) at paras 631-633 (concerning the murder of alesbian in South Africa);
Commission on Human Rights, Report of the Soecial Rapporteur on violence against women, its causes and
consequences, UN Doc E/CN.4/2005/72 (2005) at para 27 (refers to lesbians being raped); Commission on
Human Rights, Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, UN Doc E/CN.4/2000/9 (2000) at para 145 (concerned with alesbian couple that were arrested,
physically and sexually abused by the police in Brazil); Commission on Human Rights, Reports of the
Special Rapporteur on extrajudicial, summary or arbitrary executions, UN Doc E/CN.4/2002/74 (2002) at
paras 62-65 (expressed concern regarding two women having been sentenced to death for “exercising
unnatural behaviour” in Puntland, Somalia); and Commission on Human Rights, Report of the Special
Rapporteur on violence against women, its causes and consequences, UN Doc E/CN.4/1997/47 (1997) at
para 8 (concerned that women who live out their sexuality in ways other than heterosexuality are often
subjected to violence and degrading treatment by their communities).

8 See e.g., Human Rights Council, Report of the Special Rapporteur on extrajudicial, summary or arbitrary
executions, UN Doc A/HRC/17/28/Add.2(2011) at para 42(Addendum concerning social cleansing targeting
LGBT activistsin Ecuador; Commission on Human Rights, Joint report of the Special Rapporteur on the
question of torture and the Special Rapporteur on extrajudicial, summary or arbitrary executions, UN Doc
E/CN.4/1995/111 (1995) at para 49 (expressed concern regarding the murder of homosexuals in Brazil);
Commission on Human Rights, Joint report of the Special Rapporteur on the question of torture and the
Special Rapporteur on extrajudicial, summary or arbitrary executions, UN Doc E/CN.4/1995/111 (1995) at
para 49 (deplored the “social-cleansing” of homosexualsin Colombia); Commission on Human Rights,
Report of the High Commissioner for Human Rights on the situation of human rights in Colombia, UN Doc
E/CN.4/2005/10 (2005) at para 127 (concerned with abuses, discrimination, mistreatment and acts of “social
cleansing” on the basis of one's sexual orientation); Commission on Human Rights, Reports of the Special
Rapporteur on extrajudicial, summary or arbitrary executions, UN Doc E/CN.4/2002/74 (2002) at paras
62-65 (expressed concern regarding the death threats and murders of homosexualsin Argentina, Eduardo,
Jamaica, and Mexico); Commission on Human Rights, Reports of the Special Rapporteur on extrajudicial,
summary or arbitrary executions, UN Doc E/CN.4/2001/9 (2001) at paras 48-50 (expressed concern
regarding the death threats and murders of homosexualsin Brazil and El Salvador); Commission on Human
Rights, Reports of the Special Rapporteur on extrajudicial, summary or arbitrary executions, UN Doc
E/CN.4/2000/3 (2000) at paras 54-56 (expressed concern regarding the death threats and murders of
homosexuals in Brazil, Romania and Mexico); Commission on Human Rights, Reports of the Special
Rapporteur on extrajudicial, summary or arbitrary executions, UN Doc E/CN.4/1999/39 (1999) at para 76
(disturbed by reports from Brazil, Colombia and Mexico, where “death-squads’ have allegedly murdered a
large of number of sexual minorities); and Commission on Human Rights, Reports of the Special Rapporteur
on extrajudicial, summary or arbitrary executions, UN Doc E/CN.4/2003/3 (2003) paras 66-67 (expressed
concern regarding credible reports of suspected homosexuals being buried alive in Afghanistan).

" See e.g., Human Rights Council, Report of the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, UN Doc A/HRC/22/53,(2013) at paras 36-38, 76-79, 88.(expressed
concerns the torture to LGBTSs In health-care settings); Report of the Special Rapporteur on torture and other
cruel, inhuman or degrading treatment or punishment., UN Doc A/HRC/16/52/add.1, (2011) (Addendum —
Summary of information concerned cases involving LGBTs in Cameron, Malawi and Zimbabwe);
Commission on Human Rights, Report of the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, UN Doc E/CN.4/2003/68/Add.2 (2003) at para 42 (addendum regarding
alleges torture of homosexuals in Uzbekistan); Commission on Human Rights, Report of the Special
Rapporteur on the question of torture and other cruel, inhuman or degrading treatment or punishment, UN
Doc E/CN.4/2004/56/Add.1 (2004) at para 1327 (homosexuals were subject to physical and verbal abuse and
extortion attempts by the police in the Philippines); Commission on Human Rights, Report of the Special
Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, UN Doc
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%80 and the general discrimination faced by sexual minorities.>**

minority rights;
In addition to all of these concerns expressed by various Specia Rapporteurs, a
reoccurring theme among their reports has been the little, if any, officia response or

investigation to these human rights violations.*® The indifference leadsto afailureto

E/CN.4/2002/76 (2001) at 11 (regarding torture and discrimination against sexual minorities); Commission
on Human Rights, Report of the Special Rapporteur on the promotion and protection of the right to freedom
of opinion and expression, UN Doc E/CN.4/2002/75/Add.1 (2002) at para 122, note 30 (concerned with
allegations of torture, arbitrary arrest and detention of sexual minoritiesin Argentina); UN General Assembly,
Report of the Soecial Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment,
UN Doc A/56/156 (2001) paras 17-25 (regarding torture and discrimination against sexual minorities); and
Commission on Human Rights, Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment, UN Doc E/CN.4/2000/9 (2000) at para 151 (concerned with a gay HIV/AIDS
activist that was beaten in Brazil), and paras 726-727 (concerning the arrest and physical and sexual assault of
someone who had allegedly been sodomized by the Anwar Ibrahim, the former Deputy Prime Minster of
Malaysia).

%0 Human Rights Council, Report of the Special Rapporteur on the situation of human rights defenders,

UN Doc A/HRC/22/47 (2013) at para 119(calls on special protections to human rights defenders for sexual
minorities); Report of the Special Rapporteur on the situation of human rights defenders. Addendum: Mission
to Honduras, UN Doc A/HRC/22/47/Add.1,(2012),at paras 90,91 & 113(addendum regarding the allegation
of killing a human right activist and stigmatization of human rights defenders); Human Rights Council,
Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions., UN Doc
A/HRC/20/22/Add.2, 15(2012) (Addendum recalled the killings of LGBT activistsin Colombia) at paras 5
&55; Human Rights Council, Special Representative of the Secretary-General on the situation of human
rights defenders, UN Doc A/HRC/4/37/Add.2 (2006) at para 32 (concerned with LGBT activists being
threatened, beaten and even killed in Brazil); Commission on Human Rights, Report of the Special
Representative of the Secretary-General on human rights defenders, Commission on Human Rights, 22
March 2006, E/CN.4/2006/95/Add.1 at para 290-291 (concerned with the murder of an HIV/AIDS activist in
Jamaica); Commission on Human Rights, Report of the Special Representative of the Secretary-General on
human rights defenders, UN Doc E/CN.4/2002/106/Add.2 (2002) at para 173 (concerned with the verbal and
physical abuse of a human right activist sympathetic to gay rights by security guards at the University of
Antioquia).

%! See e.g., Human Rights Council, Report of the independent expert on minority issues, UN Doc
A/HRC/13/23 (2010) at para 56; Commission on Human Rights, Report of the Special Representative of the
Secretary-General on human rights defenders, UN Doc E/CN.4/2002/106/Add.2 (2002) at paras 172-174
(concerned with the discrimination, threats, and harassment of sexual minorities); and Commission on Human
Rights, Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related
intolerance, UN Doc E/CN.4/1999/15/Add.1 (1999) at para 14 (concerned with discriminatory practicesin
South Africa).

%2 See e.g., Human Rights Council, Report of the Special Rapporteur on violence against women, its causes
and consequences., UN Doc A/HRC/17/26/Add.1 (2011)(Addendum concerning sexual harassment of a
lesbian in South Africa) at paras 204-213; Human Rights Council, Report of the Special Rapporteur on
violence against women, its causes and consequences., UN Doc A/HRC/17/26/Add.1 (2011)(Addendum
concerning sexual harassment of aleshian in South Africa) at paras 204-213; Commission on Human Rights,
Reports of the Soecial Rapporteur on extrajudicial, summary or arbitrary executions, UN Doc
E/CN.4/2005/7/Add.1 (2005) at para 370 (concerned that there has not yet been fair, effective and adequate
investigation into the murder of gay man in Jamaica); Commission on Human Rights, Reports of the Special
Rapporteur on extrajudicial, summary or arbitrary executions, UN Doc E/CN.4/2005/7 (2004) at para71
(expressed concern with State inaction regarding killings directed at homosexuals); Commission on Human
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accept lega responsibility for acts of violence. The Commission of Human Rights (now
Human Rights Council), commending the work of the Special Rapporteurs, has passed
numerous resol utions calling upon member states to protect the rights to life of sexual
minorities by properly investigating cases of violence against sexual minorities.>*

Many Special Rapporteurs have raised concerns regarding the criminalization of
homosexuality as well as transsexuality.®®* Iran, for example, has been the subject of
severa Special Rapporteur reports where the death penalty remains as a possible
punishment for homosexuality.>®® A few reports addressed serious concerns on the passage
of the recent anti-Homosexuality legislation in Uganda that criminalizes the basic human

rights advocacy for sexual minorities through restrictions on expression, association and

Rights, Reports of the Special Rapporteur on extrajudicial, summary or arbitrary executions, UN Doc
E/CN.4/1998/68/Add.1 (1997) at paras 39 and 41 (expressed concern regarding the murders of homosexual in
Brazil without a proper police investigation); Human Rights Council, Special Rapporteur on extrajudicial,
summary or arbitrary executions, UN Doc A/HRC/4/20/Add.2 (2007) at paras 32-24 (concerned with the
impunity for attacks targeting sexual minorities in Guatemala); and Commission on Human Rights, Reports
of the Special Rapporteur on extrajudicial, summary or arbitrary executions, UN Doc E/CN.4/2003/3/Add.2
(2002) at para 68 (expressed concern regarding the death threats and murders of homosexuals in Honduras
without any police investigation); and Commission on Human Rights, Report of the Special Rapporteur on
the independence of judges and lawyers, UN Doc E/CN.4/2002/72 (2002) at paras 57 and 64 (concerned with
the lack of accessto lawyers/legal advice following the arrest of 56 men for ‘homosexual activities' in
Egypt).

%3 See e.g., Human Rights Council, Report of the Special Rapporteur on extrajudicial, summary or arbitrary,
Addendum: Follow-up country recommendations. Colombia, UN Doc A/HRC/20/22/Add.2, (2012), at 76
(urges the State to significantly strengthen efforts to establish accountability for extrajudicial executions.. take
preventive protection measures for vulnerable groups (including LGBT groups)); Commission on Human
Rights Resolution 2000/31 Extrajudicial, Summary or Arbitrary Executions, UN Doc E/CN.4/RES/2000/31
(2000) at para 6 (calls upon Governments concerned to investigate promptly and thoroughly cases of ... al
killings committed for any discriminatory reason, including sexual orientation...); Commission on Human
Rights, Resolution 2002/36 Extrajudicial, Summary or Arbitrary Executions, UN Doc E/CN.4/RES/2002/36
(2002) at para 6 (calls upon Governments to investigate promptly and thoroughly all cases of killings
committed for any discriminatory reason, including sexual orientation).

% See e.g., Human Rights Council, Report of the Special Rapporteur on extrajudicial, summary or arbitrary
executions, UN Doc A/HRC/14/24 (2010), (addendum concerned the death penalty for homosexuals or
criminalization of homosexuality in Indonesia at paras 348-349; Iran, at paras 450-453; Uganda at paras
1126-1158.

% See e.g., Human Rights Council, Report of the Special Rapporteur on extrajudicial, summary or arbitrary
executions,UN Doc A/HRC/14/24 (2010), Addendum: Communicationsto and from Governments, Iran:
Concern about executions based on charges of homosexuality, at 450-453; Commission on Human Rights,
Reports of the Soecial Rapporteur on the situation of human rightsin the Islamic Republic of Iran, UN Doc
E/CN.4/1996/59 (1996) at para 44; and Commission on Human Rights, Reports of the Special Rapporteur on
the situation of human rightsin the Islamic Republic of Iran, UN Doc E/CN.4/1999/32 (1998) at Annex I V.
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assembly further imposes the death penalty for “aggravated homosexudity.” >*® The reports
have culminated in the previous Commission on Human Rights passing numerous
resolutions stating that the death penalty should not be imposed on sexual relations
between consenting adults.>®

Another important issue highlighted by Special Rapporteursis the fact that homophobia
in schools and homes can often force children who are either sexual minorities or are still
guestioning their sexuality, to run away. This can lead to more serious social problems,
such as leading homel ess young peopl e into forced prostitution and being at greater risk of
sexual transmitted infections, such as HIV.*®® This echoes much of the work undertaken by
the CRC Committee, namely protecting children from discrimination based on sexual
589

orientation and providing them with age-appropriate information on sex and sexuality.

All these developments in the international human rights law definitely to some extent

%% Human Rights Council, Report of the Special Rapporteur on the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health, Anand Grover, UN Doc A/HRC/14/20 (2010) .at
para 15; Human Rights Council, Report of the Special Rapporteur on the situation of human rights defenders.
Addendum: Summary of cases transmitted to Governments and replies received, UN Doc
A/HRC/16/44/Add.1(2011), Uganda at para 2310; Human Rights Council, Report of the Special Rapporteur
on extrajudicial, summary or arbitrary executions. Addendum: Communications to and from Gover nments,
UN Doc A/HRC/14/24/Add.1,(2010), Uganda: Death in custody of Brian Mpadde, at paras 1126-1135.

%87 The most recent report of Human rights council ,Question of the death penalty — Report of the
Secretary-General, UN Doc A/HRC/24/18(2013), at para 73, addresses the existence of death penalty laws
against homosexuals reinforce stigma, and fuel s discrimination and violence against anyone perceived to be
gay or lesbian; Commission on Human Rights, Resolutions 2005/59: Question of the Death Penalty, UN Doc
E/CN.4/RES/2005/59 (2005) at para 7(f); Commission on Human Rights, Resolutions 2004/67: Question of
the Death Penalty, UN Doc E/CN.4/RES/2004/67 (2004) at para 4(f); Commission on Human Rights,
Resolutions 2003/67: Question of the Death Penalty, UN E/CN.4/RES/2003/67 (2003) at para 4(d);
Commission on Human Rights, Resolutions 2002/87: Question of the Death Penalty, UN Doc
E/CN.4/RES/2002/77 (2002) at para 4 (c).

%88 Commission on Human Rights, Reports of the Special Rapporteur on sale of children, child prostitution
and child pornography, UN Doc E/CN.4/2004/9 (2004) at paras 118 and 124; Commission on Human Rights,
Reports of the Special Rapporteur on the right to education, UN Doc E/CN.4/2001/52 (2001) at para 75; and
Commission on Human Rights, Reports of the Special Rapporteur on sale of children, child prostitution and
child pornography, UN Doc E/CN.4/2000/73 (2000) at paras 110 and 139; and Commission on Human
Rights, Report of the Special Rapporteur on violence against women, its causes and conseguences, UN Doc
E/CN.4/2003/75/Add.1 (2003) at para 1508 (which presented statistics on discrimination, violence and
suicide ideation experienced by European sexual minority youths).

% Some efforts have been made, see e.g. Human Rights Council, Report of the Special Rapporteur on the
sale of children, child prostitution and child Pornography, UN Doc A/65/221, 4(2010), at para 16. (Indicated
few cases regarding sexual exploitation of children reported owning to taboos and laws prohibiting
homosexuality.
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generate supportive internationa envioment for tongzhi legal reform in China. Scholars can

utilize such legal recongnitionsin UN lawsto lobby tongzhi rightsin China.

4. TheRecent Battlesfor Sexual Minority Rightsat the UN

Given the increased inclusion of sexual orientation within human rights bodies, human
rights violations against sexual minorities have affected a considerable amount of
awareness within the UN human rights system and are beginning to spill into discussion on
the floor of the UN General Assembly. Nevertheless, resistance exists from religious
countries which have united together to oppose sexual orientation rights. For instance,
Pakistan on behalf of the Organization of the Islamic Conference indicated, “ sexual
orientation is not a human rightsissue.” > Tanzania claimed that studies on human rights
violations based on sexual orientation were outside the scope of the UN’swork in
accreditation of NGOs working on sexual orientation issues.®®* Thus, the start of the 21%
century has seen a series of heated battles for the sexua orientation human rightsin the

international arena.

a  The 2003 Brazilian Proposal of Resolution

The fate of the Brazilian proposal for a resolution to the former UN Commission on
Human Rights (now Human Rights Council) regarding human rights and sexua orientation
encountered strong resistance. In 2003, Brazil presented a draft resolution on Human
Rights and Sexual Orientation in order to draw awareness of the issuein the UN.>* The

response on the resolution was aggressive. Pakistan claimed that this draft resolution was

%0 | etter from the permanent Mission of Pakistan to the United Nations and Other International
Organizations, No. Pol/SO/2012, at para 8, online: United Nations Watch
<http://www.unwatch.org/atf/cf/%7B 6deb65da-be5b-4cae-8056-8bf Obedf4d17%7D/O1 C%20T O%20PRESID
ENT.PDF>.

! United Nations, “Economic and Social Council Takes Action on Texts Concerning Consultative Status of
Non-Governmental Organizations’, Press Release, ECOSOC/6231, 25 July 2006, online: United Nations
Information Service < http://www.unis.unvienna.org/unis/en/pressrel 2006/ecosoc6231.html >,

%92 United Nations Economic and Social Council, Draft Resolution: Human Rights and Sexual Orientation,
UN Doc E/CN.4/2003/L.92 (2003).
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an insult to the 1.2 billion Muslimsin the world.**® The opposing states adopted

procedural maneuverings by introducing amendments to the resolution that would have
completely changed its nature, which left little substantive debate on the origina
resolution.>* In the end, the Commission on Human Rights had to consider postponing the
resolution to the 2004 session. The 23 member states voted in favor of postponement, and
17 members voted against postponement and 10 countries abstained.®® Chinavoted in
favor of the postponement at that time. As aresult, the discussion of the draft was deferred
to the 2004 session.”® However, in 2004, the discussion of the resolution was again
postponed due to pressure from member states belonging to religious bodies such as the
Organization of Islamic Conference. In 2005, Brazil gave up proceeding with the resolution
and therefore the draft disappeared from the agenda.

Cultural differenceisthe typical justification of member states opposing such
initiatives over the past few decades and remains the principal objection against human
rights of sexual minorities. Opposing states frame the issue of sexual orientation as a social
and cultural issue rather than auniversal human rights issue, and argue that the UN should
not interfere with individual Statesin this regard. In addition, they also claimed that new
human rights of sexual minorities could not be created arbitrarily because the principle of
non-discrimination should not apply to sexual minorities, as it does not appear in any UN

human rights treaties,>®’

%% Action Canada for Population and Development, An NGO Guide to Human Rights and Sexual Orientation
at the UN Commission on Human Rights (Ottawa: Action Canada for Population and Development, 2003), at
31.
* Frangoise Girard, “Negotiating Sexual Rights and Sexual Orientation at the UN”, in Richard
Parker, Rosalind Petchesky and Robert Sember, eds, Sex Politics: Reports from the Front Line (np: Sexuality
Policy Watch, 2007) at 344, online: <http://www.sxpolitics.org >. It is the outcome of a project launched by
Sexuality Policy Watch in 2004: a transnational, cross-cultural research initiative and the research was
performed in eight countries - Brazil, Egypt, India, Peru, Poland, South Africa, Turkey, and Vietnam - and in
ggel5 ation to two global institution, the United Nations and the World Bank.

[bid.
%% Commission on Human Rights, Report on the 59th session, 17 March-24 April 2003, UN Doc
E/CN.4/2003/135 at paras 575-85.
97 etter from the Permanent Mission of Pakistan on behalf of the Organization of Islamic Conference,
2/26/04, and Letter from the Permanent Mission of the Holy See, 3/1/04, reprinted in Saiz, supra note 491, at
footnote 59.
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b. The 2008 UN Statement on Human Rights, Sexual Orientation and Gender

[dentity

After the Brazilian proposal failed in 2005, New Zealand, on behalf of 32 other
member states, delivered ajoint statement on sexua orientation and human rights calling
on the Commission on Human Rights to respond the issue of sexual orientation because the
human rights violations based on sexual orientation cannot be ignored.*® In 2006, Norway
proposed a drafted resolution to the Human Rights Council addressing human rights
violations relating to sexual orientation on behalf of 54 states, including 18 members of the
Human Rights Council.>* This resolution condemned the human rights violations based
on sexua orientation and gender identity, such as killings and executions, torture, arbitrary
arrest, and deprivation of economic, social, and cultural rights on such grounds.®® It
furthermore called on states to “ promote and protect human rights of al persons, regardless
of sexual orientation and gender identity” .®*

Learning from the failed experience of the Brazilian Resolution, France adopted the
strategy of submitting written statementsin the UN General Assembly based on this
resolution proposal. On December 18, 2008, the Joint Statement on Human Rights, Sexual
Orientation and Gender Identity was delivered by Argentina on behalf of 65 other member
states.®® Asaresponse, Syriaon behalf of 53 other like-minded countries delivered an
opposing statement in the same meeting of the UN General Assembly.®® Syria affirmed

the significance of the equality principle but rejected expanding the equality protection to

%% New Zealand on behalf of 32 States, Promotion and protection of human rights, Commission on Human

Rights, 61st session, 14 March-22 April 2005.

5% «HRC 3" Session. Joint statement on Human Rights violations based on sexual orientation and gender

L(goentity” (1 December 2006), online: Norway delegations in Geneva <http://www.norway-geneva.org>.
Ibid.

% | bid.

802 Joint Statement on Sexual Orientation, Gender Identity and Human Rights at United Nations, 2008, online:

ILGA-Europe < http://www.ilga-europe.org/>.

803 United Nations, News Release, “Sixty-Third General Assembly Plenary, 70" & 71% Meetings: General

Assembly Adopts 52 Resolutions,6 Decisions Recommended by Third Committee”, online: United Nations

<http://www.un.org/News/Press/docs>.
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sexua minorities. Syria also continued to claim that sexual orientation right is anew
human right that falls into domestic jurisdiction, and whether such human rights should be
protected is a domestic matter. Finally, Syria condemned homosexuality as immoral and
stated that the protection of the family as “the natural and fundamental group unit of
society” should trump the so-called sexual orientation human rights.®®

These two statements kicked off the battle for sexual human rights among the UN
member states. Most Western nations and countries in Latin America supported the 2008
UN Joint Statement. Only Armenia, Japan, Nepal and Timor-Leste from Asia supported the
2008 Statement. No member of the Association of Southeast Asian Nations supported the
2008 Statement and some (Brunei, Indonesia, and Malaysia) supported Syria's opposing
statement. Chinadid not support either statement in 2008.%%

The UN High Commissioner of Human Rights, Navanethem Pillay, also publically
supported this statement at the UN General Assembly by saying, “those who are lesbian,
gay, or bisexual, those who are transgender, transsexual or intersex, are full and equal
members of the human family, and are entitled to be treated as such.” ®®

The 2008 UN Statement was highly praised as a breakthrough for sexual orientation
human rights, because it was the first time that the issues of sexual minority rights reached
the floor of the UN General Assembly. It implied a great victory after along struggle for
the recognition of human rights of sexual minorities. It also continued the optimistic trend
favouring sexual orientation human rightsin international human rights law.

On March 22, 2011, 85 of the 192 nations signed a new version of the statement,
which was delivered by the United States representative at a session of the UN Human

Rights Council.®®" Unlike in 2008, there was no opposing statement delivered. Moreover,

%4 | bid. See also Douglas Sanders, “At the UN: 66 to 57, with 69 abstentions” Fridae News (22 December
2008), online: <http://www.fridae.asia>.

805 « Joint Statement on Sexual Orientation, Gender Identity and Human Rights at United Nations”, 2008,
online: ILGA-Europe <http://www.ilga-europe.org/>.

%% United Nations Office of the High Commissioner for Human Rights, 2008, “ Statement by Navanethem
Pillay, High Commissioner of Human Rights, to the United Nations General Assembly”, 18 December 2008.
87 S Mission Geneva, “Over 80 Nations Support Statement at Human Rights Council on LGBT”, online:
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in 2011, three UN member states that had supported Syria's statement in 2008, namely
Rwanda, Sierra Leon, and Fiji, reversed their position and supported the 2011 UN
statement on human rights, sexual orientation and gender identity.®® It shows atrend that
the supporting courtiers for human rights of sexual minorities are increasing, however

Chinastill keeps silent on this statement.

US Mission Geneva <http://geneva.usmission.gov>.
%% |bid.
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Figure 2: The 85 countriesthat support the 2011 statement arein blueand the
609

remaining countries, which supported Syria's 2008 statement arein green.

c. LGBT NGOs Granted Consultative Status to the Economic and Social Council

The UN Charter authorizes consultative status to non-governmental organizationsto
allow these organizations to attend UN’s work, including organizing panel discussion, and
making oral and written interventions.®’® The statusis granted by the UN Economic and
Socia Council, and there are 3743 organizations granted consultative status as of June 1,
2013." Although LGBT NGOs have been applying for consultative status since 1992, it
was not until 2006 when the first groups LGBT NGOs were finally granted consultative
status; the International Wages Due Lesbians (United States), the Coalition of Activist
Lesbian (Australia), ILGA-Europe (the European region of International Lesbian, Gay,
Bisexual, Trans And Intersex Association), LSVD (the Lesbian and Gay Federation in
Germany — Lesben — und Schwulenverband in Deutschland).®*? Shortly afterwards, ILGA

8% Wikipedia, “Sexual orientation and gender identity at the United Nations” June 28, 2012, online:
<http://en.wikipedia.org/wiki/Sexual _orientation_and_gender_identity at_the United Nations>.

810 “| ntroduction to ECOSOC Consultative Status’, online: United Nations, NGO Branch
<http://csonet.org>.

611« Consultative Status with ECOSOC and other accreditations’, online: ECOSOC <http://esango.un.org>.
612 Kelly Kollman & Matthew Wiaites, “the Global Politics of Leshian, Gay, Bisexual and Transgender
Human Rights: an introduction” (2009) 15:1 Contemporary Politics 1 at 5.
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was granted consultative status in 2008.%*3

The most recent notabl e devel opment was that the International Gay and Lesbian
Human Rights Commission (IGLHRC) was granted consultative status in 2010, which
makes the IGLHRC the tenth NGO working primarily for sexual minorities human rights
to gain consultative status at the UN. The IGLHRC high-profile application process took
three years involving many “deferrals, homophobic questioning and roadblocks in the
ECOSOC NGO Committee.” ®** Along with strong support from the United States, a group
of over 200 NGOs from 59 countries also sent aletter to all UN member states, asking for
the fair treatment of the IGLHRC application.®® The resolution passed with 23 in favor,
13 against, and 13 abstentions and 5 absences. China was among the States that voted
against the IGLHRC application.®*®

These NGOs with consultative status to the UN can work in a closer relationship with
the UN to address sexual diversity issues, and the admittance of these organizations into the
UN signals an increasing trend of opennessin the UN with regard to sexual orientation

rights.

5. Milestone Developments
On December 10, 2010, International Human Rights Day, the UN Secretary-General
Ban Ki-moon made the first speech regarding ending violence and criminal sanctions based

on sexua orientation and gender identity:

We know how controversial the issues surrounding sexual orientation can
be. In the search for solutions, we recognize that there can be very

different perspectives. And yet, on one point we all agree -- the sanctity of
human rights. As men and women of conscience, we reject discrimination

®13 |bid at 6.

614 | nternational Gay and Lesbian Human Rights Commission (IGLHRC), Press Release, “United Nations
Grants Official Statusto U.S.-based International LGBT Rights Group” (19 July 2010), online: IGLHRC
<http://www.iglhrc.org/>.
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in general, and in particular discrimination based on sexua orientation
and gender identity.®*

In June 2011, Greece and seven other countries proposed to the Human Rights Council
that the High Commissioner for Human Rights draft a report to review the human rights
practice of sexual minorities across the world in compliance with the Vienna Declaration
and Programme of Action. The resolution passed with 34 votesin favour, 19 votes against
and 3 abstentions.®*® It should be noted that China, along with Burkina Faso and Zambia
abstained in this vote.®® This Human Rights resolution was highly praised as the first such
resolution within the UN human rights system historically.

The resulting report of the UN High Commissioner for Human Rights, entitled
Discriminatory Laws and Practices and Acts of Violence Against Individuals Based on
their Sexual Orientation and Gender Identity was submitted to the Human Rights Council
in November 2011.°®° Thiswas the first legal document in the UN human rights law
exclusively and entirely addressing sexual orientation and gender identity human rights
issues. It outlined the guiding principles, including universality, equality, and
non-discrimination, and then detailed the five main state obligations under international

human rights law:

1) to protect right to life, liberty and security of personsirrespective
sexual orientation or gender identity;

2) to prevent torture and other cruel, inhuman or degrading treatment on
ground of sexual orientation or gender identity;

3) to protect theright to privacy and against arbitrary detention on the
basis of sexual orientation or gender identity;

4) to protect individual from discrimination on grounds of sexual
orientation and gender identity; and

®7 gqypra note 3.
®18 gqpra note 4.
619 1pid.

20 gpra note 5.
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5) to protect the right to freedom of expression, association and
assembly in non-discrimination manner.®%

The report documented human rights violations on ground of sexual orientation
worldwide including violence, discriminatory laws, and practices. The UN High
Commissioner for Human Rights concluded the report by calling on member states to
promptly and effectively investigate and record incidents of hate crime; and to repeal laws
criminalizing homosexuality, inequitable ages of consent, and other discriminatory laws on

basis of sexual orientation.

D. TheYogyakarta Principles

In 2006, a distinguished group of international human rights experts met in Y ogyakarta,
Indonesiato outline a set of international principles relating to sexual orientation and
gender identity, which have become known as the Y ogyakarta Principles. The 29 member
panel included one former UN High Commissioner for Human Rights, 13 current or former
UN human rights Special Rapporteurs or treaty body members, two judges of domestic
courts and legal academics and activists.®*

The Y ogyakarta Principles affirm that discrimination against anyone on the grounds of
sexual orientation or gender identity is a human rights violation.® It does not attempt to
create new rights, but interprets how the current international human rights law isto be
applied in relation to sexua minorities. It also reaffirmsthat it is the State's duty to
implement the legal obligation. According to the Michael O'Flaherty and John Fisher's

summary, the Y ogyakarta Principles address concerns on various aspects in response to the

patterns of human rights abuse based on sexual orientation or gender identity:

e Principles 1to 3 set out the universality of human rights and their
application to all persons without discrimination, as well as the
right of all people to recognition before the law;

%21 |bid at 5-8.
%22 The Yogyakarta Principles, supra note 23.
%23 |bid, at Preamble.
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Principles 4 to 11 address fundamental rightsto life, freedom from
violence and torture, privacy, accessto justice and freedom from
arbitrary detention;

Principles 12 to 18 set out the importance of nondiscrimination in
the enjoyment of economic, social and cultura rights, including
employment, accommodation, socia security, education and health;
Principles 19 to 20 emphasize the importance of the freedom to
express oneself, one’ sidentity and one' s sexuality, without State
interference based on sexual orientation or gender identity,
including the rights to participate peaceably in public assemblies
and events and otherwise associate in community with others;
Principles 22 and 23 highlight the right to seek asylum from
persecution based on sexual orientation or gender identity;
Principles 24 to 26 address the right to participate in family life,
public affairs and the cultural life of their community, without
discrimination based on sexual orientation or gender identity;
Principle 27 recognises the right to defend and promote human
rights without discrimination based on sexual orientation and
gender identity, and the obligation of Statesto ensure the protection
of human rights' defenders working in these areas; and

Principles 28 and 29 affirm the importance of holding rights
violators accountable, and ensuring appropriate redress for those
who facerights violations.®**

Although it isnot abinding legal document, the Yogyakarta Principles have been

adopted by states and international organizations as guidelines on how to deal with human

rights violations related to sexual orientation and gender identity in legal practice.

Following the launch of the Yogyakarta Principles, the Czech Republic, Switzerland,

Denmark, Finland, Iceland, Sweden and Norway, Slovenia and Ireland respectively have

cited the Yogyakarta Principles in 2007 and 2008 during proceedings of the Human Rights

Council.**® Also, the 2007 Annual Report on Human Rights in the World published by the

European Parliament also “refers to Yogyakarta principles:. “...fully supports the

Yogyakarta Principles on the application of international human rights law in relation to

624 O'Flaherty & Fisher, supra note 165 at 234-235.
625 “Hyman Rights Council Document”, the Principles In Action, online: <http://www.ypinaction.org/ >.
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sexual orientation and gender identity.’” ®° At the national level, the Finnish government
made references to the Yogyakarta Principles for their policy development in the 2010
Universal Periodic Review.®’ In India, the High Court of Delhi referred Yogyakarta
Principlesin response to challenges to the Criminal Code criminalizing non-heterosexual
sex in the case of Naz Foundation v Government of NCT of Delhi.®® Although the two
member bench of the Supreme Court of India overturned the decision of the Delhi High
Court in December 2013 by ruling that it should be Parliament’s role as opposed to a court
to change alaw, the Supreme Court of Indiawill consider granting rehearing this casein
2014.%% Thusit can be seen that the Yogyakarta Principles has been a significant human
rights development for sexual minorities and it continues to establish a standard to measure

the application of various human rights for sexual minoritiesin UN member states.

E. Conclusion

The chapter examined sexual orientation human rights development in international
human rights law. Without any explicit provisions protecting sexual orientation in any of
the main UN human right instruments, the early development was relatively slow prior to
the 1990s. In the 1990s, sexual orientation human rights law began to develop rapidly.

Since HRC’s landmark decisions in Toonen v Australia in 1994, which ruled that
sexual orientation was one of prohibited ground against discrimination under the ICCPR,
nearly al of the UN treaty bodies have addressed human violations relating to sexual

orientation and gradually recognized the human rights protection in their respective treaties

626 EC, Annual Report on Human Rights in the World 2007 and the European Union's Policy on the Matter,
[2009] OJ, C 271 E/7, at para 142.

%27 Recommendations Received by Finland During the Consideration of its Human Rights Situation by the
Working Group on the Universal Periodic Review In March 2008, and the Actions Undertaken by the
Government of Finland in Response to these Recommendations, 14th Session of the Human Rights Council;
Item 6 — Universal Periodic Review, 11 June 2010,0nline: Universial Periodic
Review<http://lib.ohchr.org/HRBodiesUPR >.

628 Naz Foundation v Government of NCT of Delhi (2009), WP(C) No.7455/2001, High Court of Delhi,
online: the Principles In Action <http://ypinaction.org/>.

629 gqresh Kumar Koushal and another v NAZ Foundation and others, Civil Appeal No. 10972 of 2013, at 97;
NAZ Foundation Trust v Suesh Kumar Koushal and Others, Record Proceeding, 22 April 2014, CU.P,(C)
88-102/14, online: JS India<http://courtnic.nic.in>.
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apply to sexua minorities. Furthermore, avariety of Special Rapporteurs have also raised
awareness of the serious human rights violations on the grounds of sexual orientation
occurring around the world.

Thisrevolutionary journey has also followed the pattern advanced by Kees Waaldijk in
his research on the standard sequencesin the legal recognition of sexual minorities based
on European law. First, the HRC relied on the privacy protection to rule the legislation
criminalizing the male same-sex acts violate the ICCPR. The following cases focused on
equal rights regardless of sexual orientation in the public context, such as employment,
socia benefits, and family rights by relying on the non-discrimination principle. Equality
and non-discrimination became the dominant principle guiding sexua minority rights
development after privacy protection helped decriminalize same-sex behaviour between
consenting adults.

During this process, massive opposition to the universality claim of human rights for
sexua minorities was seen at the UN. One of the greatest obstacles in the struggle for
sexua minority rights was the cultural relativism argument, which considers the issue of
sexual orientation as asocia and cultural issue rather than universal human rights issues,
and therefore the UN should not intervene in this matter. The champions of this opposition
are mainly from Islamic countries. However, the political opinion of sexua minority rights
from Asia has not been supportive either. Apart from Japan, many Asian countries oppose
or ssmply do not support the notion that universal human rights apply to sexua minorities.
Asian Values, discussed earlier in Chapter One, has been one of the justifications for
opposing sexua orientation human rights for these Asian countries. Duein part to this
opposition, the HRC aso made a compromise with regard to same-sex marriage. While
deciding that benefits available to unmarried heterosexual couples must also be available
for unmarried same-sex couples (Young v Australia), the HRC ruled that marriage, as
defined in the ICCPR, is limited to opposite-sex couples (Joslin v New Zealand).

These events have been followed by proactive member states adopting different
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strategiesto raise thisissue in various UN arenas. Brazil proposed a resolution for sexual
orientation right but it encountered strong resistance, which resulted in Brazil abandoning
its proposal in 2005. Learning the lessons from the Brazilian proposal, France and
Argentina avoided the direct vote in the UN and delivered a historical Statement on the
human rights, sexual orientation and gender identity in the UN General Assembly in 2008.
Thiswas met by an opposing statements delivered by Syria, fearing creating “new” human
rights for sexual minorities, and by the Holy See, which was concerned that the statement
could lead to same-sex marriage.®® 1n 2011, the international community saw another
historical victory after passing the first Resolution of HRC requesting a report on the
human rights practice regarding sexual minorities across the world. In addition, the launch
of the Yogyakarta Principlesin 2007 has been influential among States and international
organi zations and has hel ped shape international human rights law by providing guidelines
on how to deal with human rights violations related to sexual orientation and gender
identity in legal practice.

China’s position with regard to human rights for sexual minorities has changed slightly
based on China’'s voting history in recent UN resolutions. China opposed the Brazilian
proposal by voting to postpone it in 2003. However, in 2008 UN Joint Statement to support
sexua minority, and 2011 statement delivered to Human Rights Council, China abstained.
Although it isagood sign that Chinese authority did not take strong opposing view, it
confirms the China's authorities’ repressive indifference policy: it has not changed any
laws to respond to massive discrimination on sexual minorities and has not supported
officially tongzhi rights. We will review whether the impact that these devel opments will

have in China's policy of repressive indifference in the following chapter.

80 UN Genera Assembly, Official Records, UN Doc A/63/PV.71 (18 December 2008): Holy See.
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Chapter Four

Sexual Orientation Protection in European Human Rights Law

A. Introduction

It can be seen that aregional human rights law can play an important role in domestic
laws in state members. This chapter examines the devel opment of sexual orientation human
rights under the European human rights system, and how this development has affected
domestic legal reform in member states, which provides basics for further analysis on
whether the Association of Southeast Asian Nations, the only regional international
organizationin Asia, will push Chinato pass tongzhi rights legislation infra. This chapter
also looks at the legidlative developmental pattern in the European system, which provides
insights for strategic thinking whether tongzhi rights movement can take the same path
infra.

The first section starts with the introduction to the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR). The right to privacy and
the non-discrimination principle in the ECHR are the main guiding principles adopted by
the European Court of Human Rights (ECtHR) to deal with the sexual orientation human
rights cases.

The next section of this chapter gives a detailed study of the case law related to sexua
minority rights under the ECHR. In particular, it highlights how the main guiding
principles (privacy and non-discrimination) were interpreted to recognize sexua minority
rights in different areas, such as crimina law, employment and family law.

The subsequent section reviews the corresponding human right legislative
development in the Council of Europe (COE) and European Union (EU) under the
influence of the case law in the ECHR. The recommendations, resolutions, and directives
adopted by the COE and the EU cover many fields to ensure the equality and

non-discrimination protection for sexual minorities. It should be noted that the decisions
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delivered by the ECtHR and avariety of recommendations, resolutions, and directives
adopted by the COE and the EU are binding on their member states. The following section
explores how these international human rights laws in Europe promote or push the
domestic legal reform in member states or even applicant states to these organizations.

The last section of this chapter presents a comparative study between the UN human
rights law system and the European human rights law system. The similar pattern in the
application of the principles of privacy protection and non-discrimination is found in both
systems. Generally speaking, human rights protection for sexual orientation in Europe has
been accel erating faster than any other region in the world. Thisislargely dueto the
binding power that the ECtHR has on the domestic laws of the EU members States, which
has hel ped advance the legal reforms regarding sexual orientation rights throughout

Europe.

B. Jurisprudenceregarding Sexual Orientation Rightsunder the ECHR
1. Overview of the European Convention for the Protection of Human Rights and
Fundamental Freedoms
The ECHR is one of the important regional human rights instruments that have
established a mature human rights system on aregiona basis. The ECHR is aregional
international treaty signed and ratified by the 47 member states of the COE.®*! The COE is
responsible for the ECHR that came into force in the 1950s. Founded in 1949, the COE,
separate from the EU, is abroad political organization aiming towards European
integration.®® All the EU member states have ratified the ECHR, and now, the EU is under

process of acceding to the ECHR.®* In the event of the EU’s accession, individual

831 «47 Countries— 800 million citizens — Council of Europe”, online: Council of Europe
<http://hub.coe.int/>.

632 “\Who we are” , online: Council of Europe < http://hub.coe.int/>.

633 «European Convention on Human Rights, Accession of the European Union”, online: Council of Europe, <
http://hub.coe.int/what-we-do/human-rights/eu-accession-to-the-convention >. As of May 4, 2013, according
to the press release, negotiators of the 47 Council of Europe member states and the EU have finalised the draft
accession agreement of the EU to the European Convention on Human rights.

148



applications could bring cases directly against the EU and it will be treated in the same way
as applications against any other State Party to the ECHR.%%*

The ECHR has compressive provisions concerning the protection of basic human rights
and fundamental freedoms for everyone within the jurisdiction of any member state. It also
plays aleading role in human rights protection in the world to date. The human rights
stipulated in the ECHR include the right to life, to protection against torture and inhuman
treatment, to freedom and safety, to afair trial, to respect for private and family life, to
freedom of expression (including freedom of the press), thought, conscience, and religion,
and to freedom of peaceful assembly and association.®*®> Non-discrimination and equality
are also important principles recognized in the ECHR. The judicial bodies of the COE, the
European Commission on Human Rights®*® and the ECtHR hear cases under the ECHR,
which has devel oped a substantial volume of case law. With over 60 years of operation and
jurisprudence, the ECHR have become the most important standard for human rights
protection in Europe.

Although there are no explicit stipulations regarding sexua orientation protection
within the ECHR, the ECHR judicia bodies have recognized sexual orientation human
rightsin avariety of fields by focusing on article 8'sright of privacy and family life, and
the right to non-discrimination contained in article 14 of the ECHR and article 1 of

Protocol 12 to ECHR. Article 8 states:

1. Everyone hastheright to respect for his private and family life, his
home and his correspondence.

2. There shall be no interference by a public authority with the exercise
of thisright except such asisin accordance with the law and is
necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.®*

3 1pid.

6% ECHR, supra note 72 at 223.

%% The now defunct European Commission on Human Rights heard cases under the ECHR until 1999.
8" ECHR, supra note 72 at Art 8.
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Theright to privacy is afundamental human right for sexual minorities. Sexuality and
sexud life are at the core of such afundamental right, therefore state intervention is
justified only if demonstrably necessary to prevent damage to others, and thus, the moral
convictions of amajority cannot justify the interference. The strategy of privacy protection
was successful in gaining human rights protection for gays and lesbians in the criminal
sector at the early stage due to the absence of a genera equality provision in the ECHR, as
seen in some of the early ECtHR decisions such as Dudgeon v the United Kingdom, which
will be discussed in detail below.®*® Despite the decriminalization of same-sex conducts,
the doctrine of privacy in the ECHR a so made a significant contribution to equalizing the
ages of consent between heterosexual and same-sex sexual activities, and granting the
permission of non-sado-masochistic group sexua activity in private.

The prevailing principle for protection of LGBTSs at present in international human
rights laws is the principle of non-discrimination and equality, which is enshrined in article

14 of the ECHR and article 1 of Protocol 12 to the ECHR. Article 14 of the ECHR states:

The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other
status.®*

Article 1 of Protocol 12 to the ECHR states:

1. Theenjoyment of any rights set forth by law shall be secured without
discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.

2. No one shall be discriminated against by any public authority on any
ground such as those mentioned in paragraph 1. %

6% Sanders, supra note 458 at 15.

6% ECHR, supra note 72, at art. 14.

%0 Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms, 11
April 2000, Rome,4.X1.2000, ETS 177, at art. 1.
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Although the two provisions are similar, the scopes of their application are different.
Article 14 of the ECHR has the nature of “autonomous but accessory” thereforeitislikely
reviewed only in conjunction with other Convention provisions.*** The ECtHR explained

the nature of article 14 in Rasmussen v Denmark:

Article 14 complements the other substantive provisions of the
Convention and the Protocols. It has no independent existence since it has
effect solely in relation to “the enjoyment of the rights and freedoms’
safeguarded by those provisions. Although the application of Article 14
does not necessarily presuppose a breach of those provisions-and to this
extent it has an autonomous meaning-, there can be no room for its
application unless the facts at issue fall within the ambit of one or more of
the latter.®*

Asaresult, in order to strengthen the ECHR’s protection of equality and
non-discrimination in a broader scope, the COE’s Steering Committee for Human Rights
initiated Protocol 12 including a genera independent non-discrimination article, i.e., article
1 of Protocol 12. The purpose of the new Protocol was to broaden in a genera fashion the
field of application of article 14.” %%

Similar to the ICCPR, these two provisions do not explicitly include “ sexual
orientation” as a protected category. However, like the UN HRC has done with interpreting
the ICCPR, so too has the ECtHR and European Commission on Human rights recognized
sexual orientation as a prohibited discriminatory ground in their case law.®** From the
following case studies, it can be seen that the ECtHR hastaken aleading role in the
recognition of human rights for sexual minorities, in avariety of specific fields, such as,
criminal laws, employment law (including military service), parental rights, and
partnerships rights. The detailed examination of these cases provides a brief description of

the path on how sexual orientation human rights were developed under the European

&1 Arnardottir, supra note 136 at 35.

82 Rasmussen v Denmark (1984), 87 ECHR (Ser A) 1.

8% Council of Europe, Explanatory Report of Protocol No. 12 to the Convention for the Protection of Human
Rights and Fundamental Freedoms, CETS No.: 177,(Rome:EC, 2000), at para 10.

4" | nfra note 659.
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regional human rights system, and its effect at a national level in transforming domestic

laws throughout Europe.

2. Criminal Law
a. Ban on same-sex activity

The first wave of litigations challenging sexua orientation discrimination began in the
criminal law field, arguing for the decriminalization of the same-sex acts and the equal age
of consent for same-sex sexual activities and opposite-sex sexual activities. Dudgeon v the
United Kingdom®® was the first successful case heard by the ECtHR dealing with the
criminalization of same-sex conduct in Northern Ireland in 1981. Although the United
Kingdom had decriminalized consensual sex between men in England and Walesin 1967,
Northern Ireland still prohibited such activitiesin its criminal law. Jeffrey Dudgeon, a gay
activist, challenged this law claiming that it violated his right to privacy. The Court found
no difficulty in ruling that this law violated the right to privacy guaranteed in article 8 of
the ECHR because such laws were out of step with other European countries by that
time.®* The Court also rejected Northern Ireland’s justification of interference for “the
protection of the rights and freedoms of others’ and “protection of morals’ aims.**’ The
Court further ruled that in the case law relevant to restrictions concerning “amost intimate
part of an individual’s private life”, there must exist “particularly serious reasons’ to justify
the interference with private rights.®*®

The European human rights system was pioneering for its time with respect to sexual
orientation rights; it took the UN human rights system another 13 years before a similar
judgment to Dudgeon was made by the HRC in Toonen v Australia. After Dudgeon, the

ECtHR made similar judgmentsin Norrisv Iceland®® in 1988 and Modinos v Cyprus®™®

%% Dudgeon v the United Kingdom (1981), 45 ECHR (Ser A) 1.
%4 | bid at para 40.

%7 |bid at para57-61.

%8 |bid at para 52.

%9 Norrisv Ireland (1988), 142 ECHR (Ser A) 1.

152



in 1993, both cases ruling that the criminalization of same-sex activity was a violation of
the privacy protection in article 8 of the ECHR. Following these decisions, Iceland and
Cyprus repealed the offending provisions in their criminal laws, thereby legalizing

same-sex acts.

b. Unequal Agesof Consent for Homosexual Activity

Theissue of different ages of consent between heterosexual and same-sex activity was
challenged under the protection of privacy and non-discrimination provisions in the ECHR.
It was not until 1997 that the first successful case regarding unequal age of consent was
heard by the European Commission of Human Rights in Sutherland v United Kingdom.
The Commission adopted the privacy reasoning to strike down an unequal age of consent
for same-sex and heterosexual acts.®®! It also referred to the depathol ogization of
homosexuality by the World Health Organization,®*? and concluded that the law “might
inhibit efforts to improve the sexual health of young gay and bisexual men.” %3 In 2000,
the United Kingdom passed the Sexual Offences (Amendment) Act equalizing the age of
consent for homosexual acts between consenting males to 16, and therefore the ECtHR
decided to strike out the case from its list.®*

The ECtHR aso came to the same conclusion in the similar cases of L. and V. v Austria
(2003)%*° and SL. v. Austria (2003)%*® with regard to issue of the age of consent for
same-sex acts. Austria argued that the law was intended to protect a young, maturing
person “from developing sexually in the wrong way.” ®” The ECtHR found it could not

“amount to sufficient justification for the differential treatment any more than similar

%0 Modinos v Cyprus (1993), 259 ECHR(Ser A) 1.

%! gytherland v the United Kingdom (1997), 7 Eur Comm’'n HR 1.

82 The World Health Organization deleted homosexuality from itsinternational Classification of Diseasesin
1993.

3 qitherland, supra note 651 at para 59.

8% qutherland v the United Kingdom [GC] (striking out), No 25186/94 (27 March 2001).

65 | and Vv Austria, No 39392/98, [2003], | ECHR 29.

6 g v Austria, No 45330/99, [2003] | ECHR 71.

%7 |bid at para 17.

153



negative attitudes towards those of a different race, origin or colour” because it “embodied
apredisposed bias on the part of a heterosexua majority against a homosexual

minority.” ®*® The Court in SL. v. Austria emphasized that “sexua orientation is a concept
covered by article 14...Just like difference [in treatment] based on sex,... differences based

on sexual orientation require particularly serious reasons by way of justification.” ®>®

c. Ban on Group Sexual Activitiesin Private

In A.D.T. v the United Kingdom,®® the applicant was charged with gross indecency due
to having homosexual activities with up to four other men in private. The existing
legislation in the UK regarded consensual sexual behaviours between more than two men
in private as gross indecency for the purpose of protecting morals and protecting the rights
and freedom of others.®®* The ECtHR first affirmed that the aim of the legislation was
legitimate.®®* However, the Court found that the applicant had no intention to expose these
acts or the taped recording of these acts to the public domain; therefore, these consensual
sexual behaviours should be in the scope of the ECHR's privacy protection.®®® The
interference with these private sexual behaviours could not be justified in accordance with
the purpose of the legislation, and so this legislation violated the applicant’s right to respect
for his privacy.®®

It should be noted that the right to privacy in article 8 of the ECHR does not protect

consensual sado-masochistic sexual activities. In the case of Laskey, Jaggard and Brown v
the United Kingdom,®®® a group of gay men were imprisoned after the police discovered

video tapes depicting these men engaging in consensual sado-masochistic actsin private.

%8 |bid at para 44.

9 g v Austria,supra note 656,at para 37.

80 ADT v the United Kingdom, No 35765/97, [2000] IX ECHR 295.

%! |bid at para 12.

%2 |bid at para 37.

%3 |bid at para 38-39.

%% | bid.

65 | askey, Jaggard and Brown v the United Kingdom, No. 21627/93; 21628/93; 21974/93 (19 Feburary1997),
online: HUDOC <hudoc.echr.coe.int>.
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Like A.D.T., the ECtHR found that the aim of |egislation, which was the protection of
health or morals, was legitimate.®® However, unlike A.D.T., the Court held that the
applicants' behaviour was not included as private protection and not exempted from the
State's intervention due to the physical injury that result from such behaviour.®®” Thus the
Court concluded the interference was justified and that there had been no violation of
article 8 of the ECHR.®®

Itislikely that other discrimination by criminal law against private, non-commercial
consenting same-sex sexual activities without involving any physical harm, is held as

violating article 8 (respect for private life) on its own or with article 14.

3. Employment

Privacy arguments were also successful in conjunction with the principle of
non-discrimination protection in cases concerning a ban on military recruitment for
homosexuals: Lustig-Prean and Beckett v the United Kingdom (1999),%®° Smith and Grady
v the United Kingdom (1999),°™ and Perkin and R v the United Kingdom (2002).%™

Lustig-Prean is one of the early cases within international human rights law systems
dealing with this controversial subject. Lustig-Prean was a British naval official who was
discharged after his sexual orientation was discovered.®”> He challenged that the Military
Police' sinvestigation into his sexuality violated hisright to privacy under article 8 of the
ECHR, and that his dismissal, which was solely based on his homosexuality, breached the
R.673

right to non-discrimination in article 14 of the ECH

The Court mainly scrutinized article 8, right to respect for private life, and held there

%6 |bid, at para 42.

%7 |bid, at para 45.

%8 |bid, at para50-51.

%9 | ustig-Prean and Beckett v the United Kingdom, No31417/96 (27 September 1999), online: HUDOC,<
http://hudoc.echr.coe.int/ >. [Lustig-Prean]

670" gmith and Grady v the United Kingdom , No33985/961999,[1999] VI ECHR 45.[Smith and Grady]

¢ perkins and R v the United Kingdom, No 43208/98, (22 October 2002).[Perkin]

672 | ustig-prean, supra note 669, at para 11-16.

673 |bid, at para62 and 102.
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was no separate issue of article 14 in this case.®”* The Court had no difficulty in
concluding the investigation process was intrusive and offensive in terms of the detailed
questions being asked about the applications’ particular sexual practices and preference.®”
By taking account of the policy advanced by the government, the Court ruled that there
were no convincing and weighty reasons to justify the interference with the privacy right in
this case.®”® The Court affirmed that “a predisposed bias on the part of a heterosexual
majority against ahomosexual minority, their negative attitudes cannot ... amount to
sufficient justification for interference with the applicants' rights.”®’’ The ECtHR upheld
the applicant’s allegation and decided that inquiries into sexual orientation and dismissals
based on one’s sexuality violated article 8.

The same reasoning while addressing the State’s justification was adopted in Smith and

Grady and Perkin. The Court reiterates in Smith and Grady:

To the extent that they represent a predisposed bias on the part of a
heterosexual majority against a homosexual minority, these negative
attitudes [of heterosexual members of the armed forces| cannot, of
themselves, be considered by the Court to amount to sufficient
justification for the interferences with the [sexual orientation] rights...any
more than similar negative attitude towards those of a different race,
origin or colour.®™

It can be concluded that so-called mainstream heterosexual people's negative attitude
against the sexuaminorities cannot be a convincing and weighty reason for discrimination
against sexua minorities. Although these cases addressed the narrow military context
where the Court did not find that such interference pursue a well-defined legitimate aim of

n 679

“the interests of national security” and “the prevention of disorder”,” thereforeit will be

difficult to advance convincing and weighty reasons for dismissal on ground of sexual

6™ |bid at para 109.

67> |bid, at paras 84-86.

676 |bid, at para 90.
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68 Smith and Grady, supra note 670 at para 97.
6 |bid at para 74.
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orientation in the general employment context.

4. Parenting Rights
a. Child Custody

In Salgueiro Da Silva Mouta v Portugal,*®® Mr. Moutawas granted access to his child
after divorce with his ex-wife.®" However, his ex-wife did not comply with the agreement
by refusing to grant Mr. Mouta his visiting rights with their daughter.®® The Lisbon
Family Affairs Court awarded Mr. Mouta's rights to visit at the first trial.®®® But the Lisbon
Court of Appeal in Portugal denied granting the applicant child custody based on two
grounds, namely the best interest of the child and the fact that the applicant was a
homosexual and cohabitating with another man.®® Then Mr. Mouta brought an application
to the ECtHR and claimed that the judgment of Lisbon Court violated article 8 and article
14 of the ECHR.®®

The ECtHR first held that there was a difference in treatment between the applicant and
his ex-wife based on the applicant’s sexual orientation, which triggered the
non-discrimination test under article 14 of the Convention.®®  If the State could not have
an objective or reasonable justification, namely, whether there was a legitimate aim or
reasonabl e relationship of proportionality between the means employed and the aim sought
to be realized, it could amount to discrimination that was not acceptable under the
Convention.®®” During the test, the ECtHR accepted that the protection of the child’s
health and the child’s rights were | egitimate aims. %

Then the Court examined whether the Lisbon court’s comments regarding the

%80 salgueiro da Silva Mouta v Portugal, No 33290/96,[1999] IX ECHR 309.
%! |bid at para 10.

%82 1pid.

%3 |bid at para 12.

%% |bid at para 14.

% |bid at para 23-24.

%8 |bid at para 27-28.

%7 |bid at para 29.

%8 |bid at para 30.
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applicant’s homosexuality was mere obiter dictum (i.e., not the rationale behind the court’s
decisions) or whether it was a decisive factor.®® The Lisbon court had stated that “the
child must live in atraditional Portuguese family” and “it is unnecessary to examine
whether or not homosexuality is an illness or sexual orientation towards people of the same
sex. Either way, it is an abnormality and children must not grow up in the shadow of
abnormal situations.” ®® After reviewing these statements, the ECtHR decided that
applicant’s sexual orientation was a decisive factor considered by the Lisbon court. The
Court therefore held that there was a discrimination against sexual orientation that violated
article 14 conjunction with article 8 of the EHCR.***

In Salgueiro Da Slva Mouta, the Court reiterated that a distinction based on
considerations of one’s sexual orientation is not acceptable under the Convention.
Arnardottir, alaw professor, argued that the victory in Salgueiro Da Slva Mouta was a
logical development of an earlier series of ECtHR’ cases concerning homosexuality
commencing with Dudgeon v the United Kingdomin 1981.%*® Many early judgments with
regard to sexual orientation only concerned aviolation of the right to privacy in article 8,
but these early cases did not find it necessary to review the non-discrimination clause.
Nevertheless, these early judgments were important because they promoted, to some extent,
the acceptance of LGBTS. These cases have aso helped the ECtHR apply the equality
clause to cases of discrimination based on the ground of sexual orientation as suspect

category that requires more convincing and weighty reasons to justify the discrimination.®®*

b. Adoption

Following Salgueiro Da Slva Mouta, there was a setback in the progressive

% |bid at para 33.

%0 |bid at para 14.

% |bid at para 34-36.

%2 |bid at para 36.

893 Arnardottir, supra note 136 , at 154.
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development of gay parenting rights in Fretté v France®® in 2002, which represented the
conflict between traditional concepts of family life and gay rights. Mr. Fretté, a gay man,
was refused a prior authorization to adopt a child based on the ground that “the type of
home that he was likely to offer a child could pose substantial risks to the child's
development”, (and) “did not provide the requisite safeguards — from a child-rearing,
psychological and family perspective — for adopting a child.”®® He claimed that denial
amounted to discrimination on grounds of his sexual orientation.

The ECtHR did find that there had been a different treatment based on the applicant’s
sexual orientation, but it should consider the State’s margin of appreciation that means “it
was not for the Court to take the place of the national authorities and take a categorical
decision on such adelicate issue by ordaining asingle solution.”®” The Court ruled in this
case, since there was little common ground between member states regarding the
conditions for granting adoptions, a broad margin of appreciation should be given to the

authorities of each State.%%®

With regard to the competing interests of the applicant and
adoptable children, the Court made a comment that there was no certain scientific evidence
to show a positive consequence of children being brought up by one or more gay parents,
and therefore it should be more appropriate to give deference to the authorities in each
State to evaluate the local conditions.®® It was apparent that the Court made a compromise
with the so-called “best interest of the child” while considering gay adoption rightsin this
case.

Fortunately, this judgment was overruled afew yearslater in the similar case E.B. v

0

France’® in 2008. E.B. was a leshian who was refused her application to adopt a child by

French authorities based on two grounds: first, the attitude of E.B.’s current partner; and,

% Eretté v France, No 36515/97, [2002] | ECHR 303.
%% |bid at para 16.
7 |bid at para 36.
%% |bid at para 41.
%9 |bid at para 42.
"0 EB v France [GC], No 43536/02 (22 January 2008).
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second, the lack of a paternal referent in the household. She brought an application to the
ECtHR, claiming that this refusal amounted to discrimination on grounds of sexual
orientation that was incompatible with article 14 in conjunction with article 8 of the ECHR.

The Court found that the attitude of the applicant’s partner who lived in the same
household was relevant in the assessment, and that the refusal based on the lack of the
consent from her partner was reasonable. Regarding the second ground, the French
authorities argued that it was also related to the needs and interests of an adopted child but
not the applicant’s sexual orientation. However, the Court decided that the applicant’s
sexual orientation was a decisive factor to refuse her application.”* The Court further
considered whether there was a reasonabl e relationship of proportionality existed between
the means employed and the aim pursued.”® It was hard for the French authorities to make
out this justification because French law alowed for a single person to adopt a child
without the necessity of areferent of the other sex, therefore the Court finally ruled the
refusal violated article 14 and article 8 of the Convention.” From this perspective, it can
be concluded that, if it cannot be reasonably justified, any official refusal of an adoption
application based on the grounds on the applicant’s sexual orientation could amount to
discrimination that is incompatible with the Convention.

It should be noted that in E.B. v France the Court did distinguish the situation in its
case from the case of Fretté v France.”** By consideration of the paramount principle of
the interest of the child, the Court noted there was a significant differencein this case,
specificaly, the fact that E.B was in a stable relationship, unlike the applicant in the Fretté
case, and thus, E.B. was not deemed to have “difficulties in envisaging the practical
consequences of the upheaval occasioned by the arrival of child.” "%

The recent different two decisions concerning adoption rights for same-sex couples are

| bid at para 89.

2 gzlgueiro da Silva Mouta, supra note 680 at para 29-36.
%3 | bid at para 94.

% Fretté v France, supra note 695.

% EB, supra note 700 at para 28.
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worthy to address here, Gas and Dubois v France (2012)"®® and X and Others v Austria
(2013) . Both cases concerned second-parent adoption in a same-sex partnership, i.e.,
whether one of the same-sex partners should have the right to adopt the child of the other
partner. Same-sex marriage is not available in both countries. In Gas and Dubois v France,
the Court found that there has no evidence of difference in treatment based on the
applicants sexual orientation, as heterosexual couples who had entered into civil
partnership were likewise prohibited from obtaining the similar adoption order.’® So the
Court held that there had been no violation of article 14 taken in conjunction with article
8.709

In the case of X and Othersv Austria, the Court differentiates three situations of
adoptions: individual adoption, i.e, a person may wish to adopt on hisor her own;
second-parent adoption, i.e, one partner in a same-sex couple may wish to adopt the other
partner’s child; joint adoption, i.e, a same-sex couple may wish to adopt a child together.*°
The Court revisited the decisions of Fretté v France, E.B. v France and Gas and Dubois v
France, and reiterated that “differences based on sexual orientation require particularly
serious reasons by way of justification or, as is sometimes said, particularly convincing and
weighty reasons’, “differences based solely on considerations of sexual orientation are
unacceptable under the Convention.”, and “the State’'s margin of appreciation is narrow”
under article 14.™

Different from Gas and Dubois v France, in this case, there has been differencein
treatment between the applicants and an unmarried opposite-sex couple in granting an

adoption order.”™ The State failed to advance convincing reasons to justify such different

% Gas and Dubois v France, No. 25951/07, (15 March 2012), online: HUDOC <http://hudoc.echr.coe.int/ >.
707 X and Others v Austria,[ GC] No. 19010/07, (19 Feburary 23), online:

HUDOC<http://hudoc.echr.coe.int/ >.
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"2 |bid, at para 100.

161



treatments, so the Court held that there had been aviolation of article 14 taken in
conjunction with article 8. However, in consideration of the difference between the
applicants' situation with a married couple in the same adoption issue, the Court found no
violation because the ECHR does not oblige States to extend the right to second-parent
adoption to unmarried couples.”* The Court also said that member states have awide
margin of appreciation in the sphere of adoption law for same-sex couples, because there
was no consensus on the issue of second-parent adoption by same-sex couples among
member countries.”*®> Therationale is that amember country should treat unmarried
heterosexual couples and same-sexcouples equally, the ECHR does not obligate member
countries to pass specia protective legislation for LGBTs. This similar viewpoint will be
seen in the following while addressing why the ECtHR refuses same-sex couples’ claim for

access to marriage.

5. Partnership Rights

Karner v Austria (2003)"*° isan important case in the recognition of same-sex
partnership rights. Mr. Karner, an Austrian gay man who had lived with his same-sex
partner in an apartment rented under his partner’s name since 1989. His partner died in
1994 and designated Karner as his heir. However, the landlord of the apartment brought a
process of termination of tenancy against Mr. Karner. The District Court and the Vienna
Regional Civil Court dismissed the application of termination by interpreting the term “life
companion” in the Rent Act should include same sex couples “who had lived together for a
long time without being married against sudden homelessness”.”” However, the Supreme
Court of Austria disagreed with these interpretations and upheld the termination of tenancy.

Based on the ruling of the Supreme Court of Austria, it constituted a different treatment

3 |bid, at para 132-153.

4 |bid, at para 105-110.

> |bid, at para 147.

6 Karner v Austria, No 40016/982003,[2003] IX ECHR, 199.
7 |bid at para 14.
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between heterosexual and same-sex partners as heirsin terms of renting an apartment. The
ECtHR reiterated that under article 14 of the ECHR the justification for differential
treatment on the grounds of sexual orientation should have very weighty reasons. The issue
in this case was whether there was a sufficient weighty reason required to justify such a
distinction. The ECtHR accepted Austria’s argument that the “protection of the traditional
family unit” was alegitimate aim of the statute.”*® However, the Court found the
government failed in the proportionality test because there were a broad variety of concrete
measures to achieve this legitimate aim, instead of excluding all same-sex partners.”®
Thus, the Court ruled that the principle of non-discrimination stipulated in article 14 was
violated due to the absence of convincing and weighty reasons to justify such difference.
Assuch, Karner was avictory in same-sex relationship recognition in Europe.

In amore recent case, Vallianatos and others v Greece (2013),’%° the Court held again
the exclusion of same-sex couples from partnership registration violates article 14 and
article 8 (right to respect for private and family life). In the decision, the Court found that
the 19 States parties to the Convention granted some form of registered partnership other
than marriage, while Lithuania and Greece are the only ones to reserve this exclusively to
opposite sex couples.”* Given the Greek government could not provide sufficient
evidence to justify this restriction, the Court held that the exclusion isinconsistent with the
Convention. It can be seen the ECtHR seems more comfortable with declaring violationsin
terms of facing the challenge on the restriction of partnership registration to same-sex
couples due to the common practice in Europe, while this is not the case in same-sex

marriage claims.

6. Same-sex Marriage

8 |bid at para 39.

9 |bid at para 41.

2 vallianatos and others v Greece, no. 29381/09 and 32684/09, (7 November 2013), online: HUDOC<
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21 |bid, at para91.
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There has been an emerging tendency towards legal recognition of same-sex
relationships in Europe in recent years. As of the August 2013, Belgium, Denmark, France,
Iceland, the Netherlands, Norway, Portugal, Spain, Sweden, and the United Kingdom
(England and Wales) have legalized same-sex marriage.’? In addition to same-sex
marriage, many other European countries™® have adopted alternative means to provide
different degrees of civil rights for same-sex partners, such as registered partnership or civil
union. However, these alternative unions have different legal implications compared to
same-sex marriage, and therefore some claims asking for marriage have a so reached the
ECtHR.

Schalk and Kopf v Austria™* is an important case that addresses the issue of same-sex
marriage under the ECHR. In this case, it can be seen that equal protection under the
non-discrimination principle did not guarantee the legalization of same-sex marriage. The
Court held that the right to marry guaranteed by the Convention did not apply to same-sex
couples.”® In this case, Horst Michael Schalk and Johann Franz Kopf were a same-sex
coupleresiding in Austria. They were not permitted to marry on the grounds that marriage
was only to be contracted between two persons of the opposite sex.”?® Consequently, in
2004 they lodged an application to the ECtHR arguing that the right to marry in article 12
should be given to same-sex couples based on the principle of non-discrimination in Article
14 and the right to respect for one's private and family life under article 8.”%” With regard
to the first issue, whether the same-sex couples have the right to marry protected under the
Convention, the ECtHR answered this questionsin the negative.””® The Court first

addressed that the absence of arequirement to procreate in civil marriages did not

22 gypra note 10.

2 Andorra, Austria, Czech Republic, Finland, Germany, Greenland, Hungary, Ireland, Isle of Man, Jersey,
Liechtenstein, Luxembourg, Slovenia, Switzerland, and the United Kingdom (Northern Ireland and Scotland).
2% gchalk and Kopf v Austria, No 30141/04, [2010] ECHR 97.

2 |bid, at para61.

%6 |bid, at para 3.

2" |bid, at para39, 65 & 76.

2 |bid, at para58.
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necessarily allow for the conclusion that article 12 imposes an obligation on member states
to grant marriage for the same-sex couples.”® The Court further interpreted that the ECHR
does not limit the right to marry between two persons of the opposite sex, however it
decided to leave the decision whether or not to allow same-sex marriage to member state’'s
national |egislation under the margin of appreciation.”®® With respect to articles 14 and 8,
the Court reaffirmed that different treatments based on sexual orientation required
particularly weighty reasons for justification. Nevertheless, the Court reiterated that articles
14 and 8 could not force member states to provide access to marriage for same-sex couples,
on the contrary, the States have a margin of appreciation to have aternative means of
recognition.” Since the Austrian Registered Partnership Act came into effect in 2010, the
applicants same-sex relationship is now formally recognized by the State. However, it was
not in the Court’s mandate in Schalk and Kopf to examine whether such means would
constitute aviolation of article 14 taken in conjunction with article 8 of the ECHR by
comparing the difference in treatment between atraditional marriage and a registered
partnership. %

Schalk and Kopf is not a convincing decision. The ECtHR reaffirmed that the
procreation of children was not a decisive element in amarriage, which is universaly
accepted. However, the Court failed to explain why equality protection under article 14
should not extend to same-sex marriage by merely indicating it is within the scope of
national jurisdiction and adopting margin of appreciation asashield.”* The Court’'smain
point was the diverse social and cultural acceptance of same-sex marriage among member
states and, therefore, the national authorities were the best decision makers to assess and

respond to the needs of society.”** Thisrationaleis clearly antithetical to the spirit of

2 |bid at para 56 & 63.
%0 |bid at para 60.

3 |bid at para 108.

32 |bid at para 109.

3 |bid at para 109.

3 |bid at para 92.
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universal human rights protection in international human rights law. Since the right to
marry is auniversal human right that everyone is entitled to enjoy, justifications based on
cultural differences and state sovereign should not trump this basic human right.
Furthermore, the Court failed to examine the substantial difference for the same sex
couples with regard to parenta rights caused by the aternative forms of relationship
recognition by simply saying “the Court is not called upon in the present case to examine
each and every one of these differencesin detail.” "*°

As aresult, the sexual orientation rights development in Europe is not linear,
particulary with regard to equal rights to marry. The current human rights treaties do not

gurantee the equal rights to marry to same-sex couples, which may be seen as a strong

opposing viewpoint against the claim for same-sex marriage in China.

C. TheLegisative Development within the Council of Europe and European Union
Beyond these significant judicial decisions, there have also been several important
legislative developments promoting sexua orientation human rights at the Council of
Europe (COE) and the European Union (EU). The ECHR, as the principal human rights
law for Europe, has taken a guiding role on human rights legislative devel opments within
the COE and the EU. With the increasing recognition of sexual orientation rights from the
ECtHR’s case law, the COE and EU have made great contributions on promoting equality
rights for gays and leshians through the adoption of various recommendations, resolutions,

and directives. The developmentsin this area are highlighted bel ow.

1. TheDevelopment of Sexual Orientation Rightswithin the Council of Europe
The COE is comprised of 47 member states across Europe, and the Parliamentary

Assembly of the COE, which acts as the COE’s legidlative body, has adopted several

™ |bid at para 109. Article 14 of Registered Partnership Act, explicitly prohibits the same-sex couples from
adopting a child, even step-child adoption or artificial insemination.
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recommendations and resol utions that address the issues of sexual orientation human
rights.

Thefirst official Recommendation of the Parliamentary Assembly of the COE
addressing the issue of discrimination on ground of sexual orientationwas madein 1981,
which happened to be the same year as the Dudgeon decision under the ECtHR.”®® In this

Recommendation, the Parliamentary Assembly called on:

(a) the World Health Organi zation to remove homosexuality from its list
of diseases; (b) urging member states to decriminalize homosexual acts
and apply equal ages of consent for homosexual and heterosexual acts
and (c) seeking equal treatment for lesbians and gay menin
employment.”’

This Recommendation was one of most significant early international legislative
documents addressing sexual orientation rights. However, the Recommendation fell short
of addressing same-sex partnership or marriage, which likely had a negative impact on
these same-sex partnership litigations at the ECtHR.

In 2000, the Parliament Assembly of the COE adopted another historical
Recommendation calling for equality of lesbians and gay men.”® The 2000
Recommendations indentified some new unequal situations for sexual minorities,
highlighting homophobia in schools, the medical profession, the armed forces and the
police, and unequal treatment of sexua minoritiesin employment.”® Significantly, the
2000 Recommendeation called for the recognition of same-sex partnerships with regard to
the immigration rights, by indicating “immigration rules applying to couples should not

differentiate between homosexual and heterosexual partners.” " In response to this

% Council of Europe, PA, 33rd Ordinary Sess, Discrimination Against Homosexuals, Texts Adopted, Rec
904 (1981).
3" Council of Europe, PA, 33rd Ordinary Sess, Texts Adopted, Rec 924 (1981) and Res 756 (1981).
% Council of Europe, PA, 2000 Ordinary Sess (Third Part), Situation of gays and lesbians in Council of
Europe member states, Documents vol 5, Doc 8755, (2000).
739 .

[bid.
™0 Council of Europe, PA, 24th Sitting, Situation of gays and lesbians and their partnersin respect of asylum
and immigration in the member states of Council of Europe, Texts Adopted, Rec 1470 (2000) at para5.
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Recommendeation, the Committee of Ministers promised to take specific actions in member
states' domestic law and practice through agreements. Importantly, the response of the
Committee of Ministers claimed that “homosexuality can still give rise to powerful cultural
reactions|[...] but thisisnot avalid reason for governments or parliamentsto remain
passive.” "' With regards to the questions of asylum and immigration, the European
Committee of Migration included thisissue on its future agenda and considered devel oping
aguideline for the treatment of homosexual refugees.”*

In 2004, the Parliament Assembly of the COE adopted the Committee of Migration,
Refugees and Population’s Recommendation entitled Human mobility and the right to
family reunion addressing the issue of human mobility in Europe.”™® The Recommendation
suggested that the right to family reunion derives from the right to family that isa
fundamental right protected by the ICCPR and the ECHR. It also had a series of measures
to protect fundamental human rights to family, and it interpreted the definition of family in
away that same-sex partners can be included.

In 2010, the Committee of Ministers of the COE adopted an historical
Recommendation on Measures to combat discrimination on grounds of sexual orientation
or gender identity.”** The Recommendation first reaffirms and specifies the case law of the
ECtHR in protection of sexual orientation, and then addresses the various actions to combat
discrimination for member states in general, including: the elimination of existing

discriminatory legislative measures; the effective implementation of anti-discrimination

™1 Council of Europe, Committee of Ministers, the 765" meeting of the Minister's Deputies, Final Reply to
Stuation of leshians and gaysin Council of Europe member states - Parliamentary Assembly
Recommendation 1474 (2000), CM/AS(2001)Rec1474finalE, at para 7.

2 Council of Europe, Committee of Ministers, the 744™ meeting of the Minister's Deputies, Final Reply to
Stuation of gays and lesbians and their partnersin respect of asylum and immigration in the member states
of the Council of Europe - Parliamentary Assembly Recommendation 1470 (2000), CM/AS(2001)
Rec1470finalE.

™3 Council of Europe, Standing Committee of PA, 2004 session, Recommendation 1686 (2004) Human
mobility and the right to family reunion, Texts Adopted, CM/Del/Dec(2004)908/3.1.

4 Council of Europe, Committee of Ministers, the 1081st meeting of the Ministers’ Deputies,
Recommendation CM/Rec(2010)5 of Committee of Ministersto member states on measures to combat
discrimination on grounds of sexual orientation or gender identity, Documents, CM-Rec(2010)5E,(2010).
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laws; the adoption of a comprehensive strategy aimed at tackling discriminatory or biased
attitudes and behavior; effective access to legal remedies for victims of discrimination
based on sexual orientation; and the dissemination of the Recommendation to educate the
public and acceptance of review from the Committee of Ministers.”* The
Recommendation details the rights where discrimination based on sexual orientation is
prohibited, including: the right to life, security and protection from violence; freedom of
association; freedom of expression and peaceful assembly; the right to respect for private
and family life; the right to employment; the right to education; the right to health; the right
to housing; the right to sports; and the right to seek asylum.”®

2. TheDevelopment of Sexual Orientation Rightswithin the Eurpean Union (EU)
The EU is aseparate legal entity from the COE. The EU is aregional economic
cooperation union with 28 European countries as of December 2013.”*" The respect for

human rightsis deemed to be at the core of the EU’s mission, with article 2 stating:

The Union is founded on the values of respect for human dignity, freedom,
democracy, equality, the rule of law and respect for human rights, including
the rights of persons belonging to minorities. These values are common to
the Member states in a society in which pluralism, non-discrimination,
tolerance, justice, solidarity and equality between women and men
prevail.”®

One way in which the EU ensures respect for human rightsis by requiring all member
states of the EU as well as candidate members to also be party to the ECHR.

With respect to sexual orientation rights, the EU has taken direct measures to protect
sexua minorities. For instance, the Treaty of Amsterdamin 1997, which amended the

Treaty on European Union in 1997, was the first international binding treaty that explicitly

™ | bid.

8 | bid, Appendix to Recommendation CM/Rec(2010)5.

1 «Europa— Countries’, online: European Union<http://europa.eu/about-eu/countries/index_en.htm>.

™8 Consolidated version of the Treaty of European Union and the Treaty on the Functioning of the European
Union, 30 March 2010, OJ C 83/1 at 17 (art 2).
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stipulates sexual orientation as a protected category covered by the anti-discrimination
provision.”® The treaty empowered the EU to act against any discrimination on ground of

sexual orientation:

The Council, acting unanimously on a proposal from the Commission and
after consulting the European Parliament, may take appropriate action to
combat discrimination based on sex, racial or ethnic origin or belief,
disability, age or sexual orientation.”*

Earlier in 1993, the Committee on Civil Liberties and Internal Affairs of the European
Parliament delivered areport called the Roth Report, which provided a detailed study on
various types of discrimination against lesbians and gay men in the EU.”™" In response to
the Roth Report, the EU Parliament passed a resolution on the abolition of all forms of
sexua orientation discrimination in 1994, calling for member states to decriminalize
same-sex acts, to take action against homophaobic violence, to provide state-funding for
homosexual social and cultural organizations, and to provide equal rightsin socia benefits,
housing, adoption and marriage.”

The resolution was historical due to its unprecedented support for marriage or
registered partnerships and equal access to adoption rights for same sex partners.”™ At the
time that the resolution was passed, registered partnerships for same-sex couples were
legalized in only afew European states, and the even the countries favoring registered
partnership laws also had restrictions on adoption for same-sex couples.”* Furthermore,

the encouragement of recognizing and co-operating with lesbian and gay organizations was

™ Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the European
Communities and certain related acts, 2 October 1997, 1997 OJ (C 340), 37 ILM 56 (entered into force May
1, 1999) [Treaty of Amsterdam].

0 |bid at art 6.a.2.

! Claudia Roth, Report of the Committee on Civil Liberties and Internal Affairs on Equal Rights for
Homosexuals and Leshians in the European Community, 1994, Doc_EN\RR\244\24467.

%2 EC, Resolution on equal rights for homosexuals and lesbians in the European Community, [1994] OJ C
61/40.

3 Sanders, supra note 458 at 20.

™ Denmark, Norway, Sweden and Iceland.
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highly praised.”® A few years later, the EU Parliament reapproved this resolution in 1996
by reconfirming the need for member states to abolish all discrimination against
homosexuals.”®

In 2000 the EU Council "’ adopted a binding Directive (Council Directive 2000/78
/EC) establishing a general framework for equal treatment in employment and occupation.
Besides the commonly prohibited grounds of gender, race and ethnic origin, this Directive
aims to prohibit discrimination in employment on other grounds, specifically religion or
belief, disability, age and sexual orientation. A difference of treatment on these grounds can
only bejustified in limited circumstances to meet the requirement of the legitimate
objective and proportionality test, and such justification should be provided to the
Commission.”™® The Directiveis binding upon the current member statesin the EU, while
the applicant states also are required to have completed national implementation of the
Directive before joining the EU. It also provides detailed sanctions, implementation and
report sections to ensure effective enforcement.

Also in 2000, the EU Parliament, Council and Commission of the EU proclaimed the
European Union Charter of Fundamental Rightsin Nice, France. Sexual orientation is
explicitly stipulated as one of enumerated prohibited grounds of discrimination in article
21.”° The Charter has become legally binding on the member states with the entry into

force of the Treaty of Lisbon, in December 2009. "%

> Sanders, supra note 458 at 20.

6 Committee on Civil Liberties and Internal Affairs, Report on respect for human rightsin the European
Union, (1996), EU Doc A4.0223/96.

37 “The European Council was created in 1974 with the intention of establishing an informal forum for
discussion between Heads of State or Government. It rapidly developed into the body which fixed goals for
the Union and set the course for achieving them, in all fields of EU activity. It acquired aformal statusin the
1992 Treaty of Maastricht, which defined its function as providing the impetus and general political
guidelines for the Union's development. On 1 December 2009, with the entry into force of the Treaty of
Lisbon, it became one of the seven ingtitutions of the Union” (EC, “The Ingtitution”, online:
<http://www.european-council .europa.eu/the-institution? ang=en>).

8 EC, Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal
treatment in employment and occupation, [2000] OJ, L303/16, at preface (23).

™9 EC, Charter of Fundamental Rights of Europe Union, [2000] OJ, C 364/1, 2000/C 364/01, at art 21.

0 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European
Community, 13 December 2007,2007 OJ (C306),ILM 50, (entered into force 1 December 2009).[ Treaty of
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With respect to same-sex partnership rights, the EU adopted a mobility Directive
(2004/38/EC) in July 2004, which was required to be incorporated into the national
legislation of member states within a certain timeframe, and report to the EU.”® Basically,
the Directive adopted measures to protect EU citizens and their family members' right to
move and reside freely within any member state. It interprets “family member”, to include
asame-sex partner of an EU citizen who has been registered under the laws of a member
state."®? Itisthefirst EU law recognizing same-sex partners, which mandates the
recognition of same-sex partnersin all EU member states.

In February 2010, in the plenary session, the European Parliament adopted three reports
on the accession to the EU for Croatia, the Former Yugoslav Republic of Macedonia, and
Turkey. These three reports criticized the candidate states on discrimination on ground of
sexua orientation, and called upon them to provide genuine protection to lesbian, gay,
bisexual and transgender minorities. It finally reiterates the protection of al minoritiesisa
non-negotiable condition to accede to the EU.’*® These reports are also significant because
they push the legislation in these candidate countries to support LGBT groups since they

affirm that the decriminalizing homosexuality is a condition to join the EU.

D. Impact on Domestic L egal Development
1. Implementation of the decisions of the ECtHR

The decisions of the ECtHR have a two-fold impact in member states. First, the binding
judgments have adirect legal consequence to the member state(s) involved in the litigation.
Once the Court finds a violation, the correspondent member states must take all necessary

measures, i.e., legidative reforms to prevent similar violations, and, where appropriate,

Lisbon]

61 EC, Directive 2004/38/EC of The European Parliament and of the Council of 29 April 2004, [2004], OJ,
L229/35 at art 39 &40.

%2 |bid at Preface, (5).

783 «European Parliament reaffirms LGBT rights are a condition to join the European Union” (2 October
2010), online: European Union Commission on Sexual Orientation Law

<http://www.sexual orientationlaw.eu/index.html>.
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individual measures to erase the consequence of the violation for the individual(s)
concerned.”® For instance, as follow-up to Dudgeon v the United Kingdom, the United
Kingdom repealed its relevant provisions in the criminal law against same sex conduct.”®
After Salgueiro da Slva Mouta v Portugal, Mr. Mouta’'s new application was re-examined
in 1999, and the Portuguese authorities guaranteed no discrimination on the ground of
sexual orientation in the re-assessment.”® 1n 2000, in response to the Lustig-Pream and
Beckett and the Smith and Grady cases, the United Kingdom introduced The Armed Forces

Code of Social Conduct Policy Satement lifting the ban on gays serving in the military. ®’

2. Enforcement of the Legislation in the COE and the EU

The COE and the EU devised awhole series of monitoring mechanisms to ensure
compliance with the implementation of their respective Convention among its member
states. Any domestic legidlation in amember state in violation of the Convention, the COE
and/or the EU could require the violation to be corrected. More directly, for the States
seeking membership, the ratification of ECHR is a prerequisite. With respect to sexual
orientation in particular, the applicant States are required to repea any domestic anti-gay
criminal laws, specify an equal age of consent for sexual activity and prohibit
discrimination against sexual minorities before starting the application process.”®® Thisis
precisely what happened for Albania and Moldova, where both States had to repeal their
total bans on homosexual acts before being admitted in the COE. "®°

764 “Sypervision of the execution of judgments and decisions”, online: Council of Europe
<http://hub.coe.int/web/coe-portal >.

5 qupra note 645.

788 Council of Europe, Committee of Ministers, the 997" meeting of the Ministers' Deputies, Execution of the
judgment of the European Court of Human Rights Salgueiro da Slva Mouta against Portugal, Resolution
CM/ResDH(2007)89.

87 Council of Europe, Committee of Ministers, the 792™ meeting of the Ministers' Deputies , Resolution
concerning the judgments of the European Court of Human Rights of 27 September 1999 (final on 27
December 1999) and of 25 July 2000 (final on 25 October 2000) (Article 41) in the case of Lustig-Prean and
Beckett against the United Kingdom, ResDH(2002)34.

8 Sanders, supra note 458 at 17.

" 1pid.
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After the European Council adopted the binding Directive (Council Directive 2000/78
/EC) requiring members States and applicant States to eliminate discriminatory laws on
sexua orientation in employment, the 2005 report on Equality and Discrimination made by
the European Commission showed 24 member states of the EU as well as the candidate
countries of Romania and Bulgaria have aready banned such discrimination in their
national laws since 2000.”"

As mentioned above, the binding Directive (2004/38/EC) regarding the right to
mobility in member states adopted by the EU in 2004 interprets “family member” to
include a same-sex partner, which to some extent has advanced the process of same-sex
relationship recognition among the member states. For instance, following the
implementation of that binding Directive, the United Kingdom and Spain passed national
laws to provide an alternative means to legally recognize same-sex partnerships.’”* To date,
Europe has alarge number of states legalizing same-sex partnerships viaavariety of legal
forms.

In 2010, the European Union Agency for Fundamenta Rights published a comparative
legal report addressing the six major developments that occurred in the EU member
states.””> The major developments were found in the field of equal treatment in free
movement and family reunification law. Austria, France, Hungary, Ireland, Luxembourg,
Portugal and Spain had expanded or have planned to expand the definition of “family
member” to include the sexual minorities.””® In terms of asylum for sexual minorities, an
increasing number of member states explicitly provide for such protection.”™ Another

major devel opment was seen in freedom of assembly. Specifically, pride marches in Poland,

" European Commission, Equality and non-discrimination Annual report (April 2005), online: European
Commission <http://ec.europa.eu/old-address-ec.htm>.

™ The United Kingdom passed the Civil Partnership Act in 2004; In Spain, a bill was passed to legalize
same-sex marriage in 2005.

2 European Union Agency for Fundamental Rights, Homophobia, transphobia and discrimination on
grounds of sexual orientation and gender identity: 2010 update, online: European Union Agency for
Fundamental Rights <http://fra.europa.eu/en>.

" Ibid at 45-56.

" Ibid at 45-51.
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Romania and Bulgariawere held successfully for their first time.”” There had aso been an
expansion of non-discrimination legislation protection for sexua minorities.””® The
increase in protection against abuse and violence, including hate speech and hate crime
were found in Greece, Lithuania, Sloveniaand the United Kingdom.””” Furthermore, a
number of member states also took actions to foster education and dialogue to increase
awareness of sexua minorities human rightsin civil society, namely in Estonia, France,
Germany, the Netherlands, Spain and the United Kingdom.’”® It should be noted that some
setbacks still occurred. In Lithuaniathe 2010 Baltic Pride was threatened with cancellation
at short notice.””® In Bulgaria, Estonia and Romania, same-sex partnerships are still
considered invalid, which makes it more difficult for same-sex partners or spouses to

reunite. %

E. Comparative Study with UN Human Rights Law

It can be seen from the analysis above that Europe has a comprehensive regional human
rights protections system for sexual minorities, while the development in the UN human
rights system has been relatively slower. For instance, the ECtHR made its first important
decision regarding sexual orientation human rightsin 1981 (Dudgeon v the United

781

Kingdom), ™ whereas the UN HRC made its groundbreaking decision for sexual

orientation human rights for the UN human rights system in 1994 (Toonen v Australia).”®
Following Toonen, there have been a series of HRC decisions with regard to sexual
orientation, and the principles of privacy protection and non-discrimination were adopted

as the main principles guiding the development of sexual orientation human rights at the

™ |bid at 32-33.

" |bid at 19-26.

" 1bid at 40.

" lpid at 7.

" 1bid at 33.

"8 pid at 10.

81 Dudgeon v the United Kingdom, supra note 645.
8 Toonen v Australia, supra note 127.
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UN."® The other human rights treaty monitoring bodies in the UN also began to support
the recognition of sexual orientation protection within their respective treaties. In the early
part of the new century, the UN has seen alarge number of dramatic developments. The
Human Right Council endorsed the Yogyakarta Principles in 2007. The joint statement on
Human Rights, Sexual Orientation and Gender Identity presented in the UN Genera
Assembly in 2008 represented yet another significant victory for sexual orientation rights at
the UN. In 2011 the Human Rights Council passed the first UN resolution regarding sexual
orientation human rights, which requested the High Commissioner for Human Rights to
conduct areview concerning the human rights practice of sexua minorities across the
world. The resulting report, entitled Discriminatory Laws and Practices and Acts of
Violence against Individuals Based on their Sexual Orientation and Gender |dentity, was
submitted to the Human Rights Council in December 2011.

Generaly speaking, there are anumber of similaritiesin the development of sexual
orientation rights between these two human rights systems. The judicia or quasi-judicial
bodies, i.e. the ECtHR and the HRC, played an icebreaking role in the recognition of
sexual orientation protection in their respective human rights treaties. These two bodies
delivered a series of decisionsin favor of sexual orientation rights, and impelled further
devel opments within their respective international organizations, which resulted in legal
reforms in domestic legislation of numerous member states.

Thejudicial reasoning employed by both the ECtHR and the HRC during the
developing of sexual orientation rights shared many similarities. Both groundbreaking
victories (Dudgeon and Toonen) occurred by adopting privacy protection arguments. While
the developments in Europe were relatively more rapid than in the UN human rights system,
both have had similar results. To date, the ECtHR has stated explicitly that sexual

orientation is a prohibited ground for discrimination and that sexual orientation should be

8 See above, e.g., Young v Australia, supra note 192; X v Columbia, supra note 507 and Fedotova v Russian
Federations, supra note 515.
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protected under the non-discrimination principle. Differences in treatment, according to the
ECtHR, could only be justified by weighty reasons. Relying on the non-discrimination
principle in conjunction with privacy protection, the ECtHR gradually expanded the
equality protection for sexua minorities to employment, parental rights, and partnership
rights. The developments in the HRC decisions have faced more resistance than in the
Europe. Nevertheless, severa decisions made by the HRC demonstrated that the principle
of non-discrimination stipulated in article 26 of the ICCPR could also be expanded to
employment law and same-sex partnership recognition.

With regard to same-sex marriage, both the HRC and the ECtHR made compromises
on cultural justification, when faced with rigid opposition based on the traditional
heterosexual definition of marriage. The two judicial bodies were careful with the cultura
concept of “marriage” despite the notable social change occurring at present. Both judicial
bodies also refused to consider in greater depth the values of marriage and they refused to
provide a new interpretation to marriage in their relevant judgments. Furthermore, they
both refused to address the right to marry as a universal human right that everyone should
enjoy.

However, the jurisprudence in the ECtHR is more influential at the national level since
it has binding power. Once the ECtHR finds a violation, the offending State(s) must take all
necessary measures to prevent asimilar violation, and individual measures to erase the
consequences of the violation for individual (s) concerned. Furthermore, both the EU and
the COE have confirmed that the recognition of sexual orientation rightsis a condition to
accede to these organizations. Thus, it has had a significant practical impact on many
candidate States as well as current member states, which have had to repeal their
discriminatory laws with regard to sexual orientation.

The decisions of the HRC are not legally binding (even among the parties to the
dispute). They do serve as an authoritative interpretation of the ICCPR and the application

of itstreaty provisions to various scenarios. Typically, the effectiveness of the HRC's
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decisions and their enforcement is through domestic jurisdiction. In the case of Toonen, it
took three years for the Tasmanian government to repeal the criminal prohibition after the
HRC's decision.

Even asjudicia bodiestook the leading role in human rights recognition of sexual
orientation, the other UN human rights bodies, the EU and the COE have also continued to
endeavor to improve human rights protections for sexual minorities. It is notable that the
Treaty of Amsterdam, the first binding international treaty explicitly stipulating the
protection of sexual orientation, was signed in 1997 under the EU. The EU continues to
force the development of LGBT human rights, for instance the enforcement of two binding
Directives to guarantee non-discrimination on grounds of sexual orientation in
employments and movement respectively in 2000 and 2004. Sexual orientation is
explicated stipulated as a prohibited ground of discrimination in the European Union
Charter of Fundamental Rights that took effective in 2010.

The recent years have seen afew major developments with regard to sexual orientation
rights in the UN, such as the 2011 resolution passed by the Human Rights Council to
review the human rights violations of sexual minorities. Despite these victories, there
remain many challenges for the UN to adopt an international human rights treaty
exclusively on sexual orientation and gender identity, due in large part to resistance from

religious UN member states.

F. Conclusion

This chapter explored the devel opments of sexual orientation human rightsin Europe.
Thefirst series of successful international cases concerning sexual orientation were heard
by the ECtHR. The journey began with criminal law: decriminalization of same-sex acts,
removal of unequal of ages for consent for same-sex acts, and legalizing same-sex group
sexua activitiesin private. Building on these earlier cases, the ECtHR relied on the

principle of non-discrimination to extend sexual orientation rights to the employment law
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(notable cases involving the military) and the Court concluded that any investigation or
inquires about sexuality could also amount to violation of privacy in employment. The
Court also ruled that the same-sex couples should not be discriminated against in the fields
of the child custody rights, adoption rights and partnership rights.

Furthermore, with the Court's increasing recognition on sexual orientation rights, the
COE and the EU have adopted a variety of important legislation to promote the human
rights protection for sexua minorities. These documents addressed a variety of human
rights violations in order to raise public awareness and call for corresponding ameliorative
measures.

It isimportant to note that these devel opments with respect to sexual orientation rights
in the European regional human rights system shared the same progressive pattern seen in
the UN human rights system. One of the key differences between these two systems is that
the European devel opments are rel ative more advanced and progressed more rapidly than
the UN developments. Thisisdue in large part to the binding power of the ECtHR’s
decisions and the supportive climate within the COE and the EU that passed various
regional legidlative measures to protect sexual orientation rights.

Same-sex marriage, however, remains a challenge for the European human rights
system as well asfor the UN human rights system. In both systems, there appears to be
little willingness to extend the fundamental right to marry, contained in both the ECHR and
the ICCPR beyond the traditional opposite-sex definition of marriage. By relying on
“cultural differences’ as akey rationale for not extending the right to marry to same-sex
couples, it islikely that similar legal reasoning and cultural compromise would occur in
Asia, especially China. As previously discussed, the issue of Asian Values remains
influential among human rights discoursein Asia. In China, for instance, thereis such a
strong homogenous culture that official party members and Chinese courts may find it
difficult to embrace same-sex marriage, and would see it as aloss of traditional values and

cultures. The further examination on the claim for same-sex marriage in Chinawill be
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addressed in Chapter Seven.
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Chapter Five
Sexual Orientation Protection in Canadian Human Rights Law

A. Introduction

Since the Canadian gay community won itsfirst victory with the decriminalization of
sodomy on the grounds of privacy protection in the 1960s, human rights protection of
sexua orientation has devel oped gradually and finally reached the symbolic victory in
2005 with the legalization of same-sex marriage. Canada is one of the leading countries
worldwide in terms of the legal protection for sexual minorities.”® To date, sexual
minorities in Canada have enjoyed a comprehensive package of rights against
discrimination in employment, access to socia benefits and marriage.

The aim of this chapter isto introduce the development of sexual orientation rightsin
Canada, and to uncover what factors have played significant roles during the process.
L essons learned from the Canadian experience will be examined in the subsequent chapter
to seeif the counterparts could facilitate the legal reform for tongzhi rightsin China
Canada has seen arapid legal development in terms of human rights for sexual minorities
in past decades, which will provide some insights for considering whether counterpartsin
China can play roles for tongzhi rights. In addition, Canadais an immigration country that
attacts a number of immigrants from diversed backgrounds while Chinais one of main
souce countries sending immigrants to Canada, the conflicts in recognizing sexual
orientation rights between two countries will be addressed in considering the strategies for
tongzhi rightsinfra.

This chapter is divided into three parts. The first section gives abrief overview of

" Robert Wintemute, “Sexual Orientation and the Charter: The Achievement of Formal Legal Equality
(1985-2005) and Its Limits’ (2004) 49 McGill LJ 1143 at 1143. Generally see, Robert Wintemute & Mads
Andenes, eds, Legal Recognition of Same-Sex Partnerships: A Sudy of National, European and Inter national
Law (Oxford: Hart Publishing, 2001); Robert Wintemute, , Sexual Orientation and Human Rights: The
United States Constitution, the European Convention, and the Canadian Charter (Oxford:Oxford University
Press,1995).

181



Canadian law and an introduction to the Canadian Charter of Rights and Freedom
(Charter), specifically sections 1, 15 and 33. The second section offers an in-depth
examination of the development of gay rights in Canada. Several significant decisions are
examined in order to see how the courts interpreted and adopted the equality provision in
the Charter to the emerging issue of sexual orientation rights. These judicial decisions have
also propelled numerous other legidlative reforms. The process of legalization of same-sex
marriage is also addressed at length as it represents the achievement of formal equality for
gay men and lesbians in Canada. The last section reviews the key actors and playersin
these developments and indicates the significance of Canadian Constitutional principlesin

safeguarding this legal reform.

B. Canadian Law in Context

Canadais a constitutional monarchy under the British Crown.”®® Canada consists of
ten provinces and three territories under acommon central federal government as afedera
state. "®® Canadian legislative, executive and judicial powers are separated into three
discrete bodies. For example, at the federal level, legidative power rests in the House of
Commons and the Senate; the executive power resides with the Prime Minister and Cabinet;
and the Supreme Court of Canada (SCC) and the courts in the provinces exercise the state’'s
judicial power."®

Federalism, one of the five mgjor principles of the Canadian Constitution, divides the

legislative jurisdiction between the federal and provincial governments.”®® The federal
government has exclusive power over certain matters while the provincial governments
have exclusive powers on other matters. On some matters, such asimmigration, the federal

and the provincia governments share jurisdiction and, therefore, there is overlapping

" Craik and Forcese et al., supra note 438, at 149-150.

8 The provinces are British Columbia, Alberta, Saskatchewan, Manitoba, Ontario, Quebec, Nova Scotia,
Newfoundland, and Prince Edward Island. The territories are Norwest Territories, Yukon and Nunavut.

87 Craik and Forcese et al., supra note 438, at 110-112.

8 Macklem et al, supra note 189, at 4.
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|legislative authority between both levels of governments.”® The issue of same sex
marriage, for instance, is somewhat complex in that the federal government has exclusive
jurisdiction over marriage and divorce, including the capacity to marry (i.e., who can
marry), whereas the provinces have exclusive jurisdiction over the solemnization of
marriage in aprovince (i.e., how amarriage is to be performed in order to have legal

effect).’®

1. Canadian Charter of Rights and Freedoms

The Canadian Charter of Rights and Freedoms came into effect in 1982.”* The
introduction of the Charter has had adramatic legal change in how Canadian constitutional
challenges arelitigated and it is considered as a significant development in Canadian legal
history.’® Section 52(1) of the Constitution Act provides that any law that is inconsistent
with the Constitution is of no force or effect.”®® The SCC interpreted this provision as
enabling courts to strike down or amend any unconstitutional legislation.’®* Prior to the
1982 Charter, constitutional cases were almost exclusively about federal/provincia
jurisdictional challenges, arguing that the federal government (or the provincial
government) had enacted legislation that was ultra vires (outside their jurisdiction), and
thus unconstitutional . With the Charter, courts were able to scrutinize al legislation (both
provincial and federal) aong with the governmental action against a high standard of
fundamental rights and freedoms. Thus, the Charter plays asignificant rolein the
protection of individual human rights, a notion that was echoed by Supreme Court Justice

lacobucci in riend v Alberta;

8 Macklem et al, supra note 189, at 253; Donald G Casswell, “Any Two Personsin Canada’s Lotusland,
British Columbia”, in Robert Wintemute & Mads Andenes, eds, Legal Recognition of Same-Sex Partner ships:
A Sudy of Nat|onal European and International Law (Oxford: Hart Publishing, 2001) at 217.
0 Constitution Act, 1867 (UK), 30 & 31 Vict, ¢ 3, s91 and 92, reprinted in RSC 1985, App |1, No 5.
' gqpra note 133.
92 Casswell, supra note 789 at 218.
% Canada Act 1982 (UK) 1982 ¢ 7 at s 52(1).
% Schachter v Canada, [1992] 2 SCR 679.
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When the Charter was introduced, Canada went, in the words of former
Chief Justice Brian Dickson, from a system of Parliamentary supremacy
to constitutional supremacy.... Simply put, each Canadian was given
individual rights and freedoms which no government or legislature could
take away.”

2. Relevant Provisions
The following provisions in the Charter are important and also relevant to the

discussion below:

1. The Canadian Charter of Rights and Freedoms guarantees the rights
and freedoms set out in it subject only to such reasonable limits
prescribed by law as can be demonstrably justified in afree and
democratic society.

15. (1) Everyindividual isequal before and under the law and has the
right to the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination based on race,
national or ethnic origin, color, religion, sex, age or mental or physical
disability.

(2) Subsection (1) does not preclude any law, program or activity that has
as its object the amelioration of conditions of disadvantaged individuals
or groups including those that are disadvantaged because of race, national
or ethnic origin, colour, religion, sex, age or mental or physical disability.

33.(1) Parliament or the legislature of a province may expressly declare
inan Act of Parliament or of the legislature, as the case may be, that the
Act or aprovision thereof shall operate notwithstanding a provision
included in section 2 or section s 7 to 15 of this Charter.

(2) AnAct or aprovision of an Act in respect of which adeclaration made
under this section isin effect shall have such operation as it would have
but for the provision of this Charter referred to in the declaration.

(3) A declaration made under subsection (1) shall cease to have effect five
years after it comes into force or on such earlier date as may be specified
in the declaration.

(4) Parliament or the legislature of a province may re-enact a declaration
made under subsection (1).

(5) Subsection (3) appliesin respect of are-enactment made under

% \fiend v Alberta, [1998] 1 SCR 493 at para 131 [Vriend].
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subsection (4).

The equality provision of section 15(1) has been critical in challenging discriminatory
legislation on the ground of sexual orientation. Although sexual orientation was not
included in the enumerated prohibited grounds of discrimination in the section 15(1) text,
which includes race, national or ethnic origin, color, religion, sex, age or mental or
physical disability, the Minister of Justice affirmed during the Charter debates that the list
was non-exhaustive and allowed judicia determination asto other grounds of
discrimination.”® 1n 1995, the SCC in Egan v Canada’’ held that sexual orientation
constituted an analogous ground and therefore the discrimination on ground of sexual
orientation was prohibited under the Charter subject to Section 1 justification.

Section 1 alows reasonabl e restrictions on the rights and freedoms contained in the
Charter aslong as the limits can be “demonstrably justified in afree and democratic
society.” The test was identified by the SCC in R v Oakes and is commonly referred to as
the Oakes test.”® The four key parts of the Oakes test are that there is a pressing and
substantial objective (not atrivial objective), that the legidlation is rationally connected to
that objective, that it impairs the rights or freedom as little as possible, and finally, there
must be a balancing between the beneficial effects of the legislation and its deleterious
effects.”®

Section 33, the Notwithstanding Clause, gives the federa or a provincial government
the power to continue enforcing an unconstitutional law. The governments can enact

legislation which expressly declares that it will operate “notwithstanding” the fact that it

6 Former Minister of Justice, Jean Chretien said: “We have explained that there are other grounds of
discrimination that will be defined by the courts. We wanted to have an enumeration of grounds and we do

not think it should be alist that can go on forever.” See Minutes of Proceeding and Evidence of the Special
Joint Committee of the Senate and of the House of Commons on the Constitution of Canada, 1% Sess, 32d Parl,
48 at 48:33.

7 Egan, supra note 83..

8 Rv Oakes, [1986] 1 SCR 103.

™ |bid at paras 69-70.
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may, or even patently does, violate certain provisions of the Charter.
enacted under section 33 only lasts for five years, but may be renewed.®" It does not have
to be enacted proactively in the legislation, in other words, the governments could invoke
section 33 following a court decision that found a piece of legislation violates the Charter.
It should be noted that section 33 only appliesto rights stipulated in section 2 or sections 7
to 15, but does not to other section, such as section 35, aboriginal rights.** However, any
arbitrary adoption of the Notwithstanding Clause would be highly controversial and
politically perilous because the rights and freedom stipulated in the Charter are so deeply
embedded in Canada's legal and democratic culture, it is argued that the use of the
notwithstanding clause needs to have strong and powerful support.®® Thusit has never
been used by the federal government but has been invoked by provincial governments for a
few times (e.g. Quebec used it in nearly al of its legidlation after the Charter was enacted
for matters related to the use of French language).®®* In the context of gay rights, only
Albertainvoked the Notwithstanding Clause on definition of marriage in Bill 202, The
Marriage Amendment Act, which expired in 2005 when Premier Ralph Klein chose not to

renew it.5%®

C. Sexual Orientation Rights Development
The legal recognition of same-sex marriage is often considered as a significant symbol
of victory for sexual orientation human rights despite of critiques from feminist, queer or

other left viewpoints.?® It took Canada almost 35 years to legalize same-sex marriage in

80 Canadian Charter, Supra note 133, s33 (1)(2).

81 |pid, s33(3).

82 |pid, s33 (1).

803 |_uke McNamara, Human Rights Controversies: the Impact of Legal Form (Oxford, New York:
Routledge-Cavendish, 2007) at 105-108.

804 Macklem et al, supra note 189, at 791 and796. Other examples can be seen that in Saskatchewan, the
government used it to immunize back to work legidation; the Alberta government attempted to immunize its
legislative definition of marriage as an opposite sex relationship (that will be addressed infra).

85 Thislegislation re-asserted the definition of marriage as a union between a man and awoman, excluding
gay couples by using “notwithstanding” clause to override any future court decision grating gay marriage.
86 qipraatp 212.
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2005 from the decriminalization of sodomy between consenting adultsin 1969. The
following examination of sexual orientation rights development in Canadais divided into
three parts: first, it reviews the decriminalization of same-sex acts, which came about as a
result of privacy arguments and the emergence of a gay and lesbian socia movement;
second, it scrutinizes the crucial role played by the courts in the development of equality
and non-discrimination protection for lesbians and gay men, due in large part of the advent
of the Charter; and third, it explores the legalization process of same-sex marriage,

including both the legislative and the jurisprudential elements.®’

1. Thepre-Charter era

The 1960s saw the earliest modern devel opments for gays and lesbians in Canada. Two
organizations of gays and lesbians in Canada were formed in 1964 and 1965: the
Vancouver Association for Social Knowledge and the Ottawa Council on Religion and the
Homosexual.®® The year 1969 proved important in Canada for gays and lesbians when
Parliament preserved annal intercourse as an indictable offence, legislating an exception for
two conseting adult persons in private in the Canadian Criminal Code.?”® The principle of
the protection of privacy was the main argument for the decriminalization of sodomy, as
famously expressed by former Prime Minister of Canada, Pierre Trudeau (he was the
Minister of Justice at that time), “[the amendments] knocked down alot of totems and
overrode alot of taboos and such repeal was justified on the grounds that the State had no

business in ‘the bedrooms of the nations' and ‘what's done in private between adults’.” 8

87 Mary C Hurley, Sexual Orientation and Legal Rights (Ottawa: Library of Parliament, 2010) at 1, online:
Parliament of Canada < http://www.parl.gc.ca/Content/L OP/ResearchPublications/prb0849-e.htm > [Hurley
(2010)].

808 paul Mazur, “Gay and Lesbian Rightsin Canada: a Comparative Study” (2002) 25(1) Intl’l J Pub Admin
at 51.

89 Jane Adolphe, “The Case Against Same-Sex Marriage in Canada: Law and Policy Considerations’ (2004)
18, BYU Jof Pubic Law 479, at 487. Consensual same-sex sexual activity was decriminalized with the
passing of Bill C-150, the Criminal Law Amendment Act.

810 «Trydeau’s Omnibus Bill: Challenging Canadian Taboos’ CBC Archives (21 December 1967), online:
CBC News <http://www.cbc.cal >.
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The repeal of the sodomy law led to the rise of the gay liberation movement in Canada
in 1971. Many small lesbian and gay groups from different cities came together to form a
nation-wide coalition aiming for equality and to fight against homophobia and
heterosexism.®™* These groups claimed for identity recognition and protection in areas
such as employment and housing during 1970s by concentrating on building community
and social institutions at the local level.#* By the 1980s, various gay and lesbian social
institutions had been established in major citiesin Canada, such as LGBT media,
recreational groups, community centers, and self-help service organizations.®

The appearance of these institutions had a great impact on Canadian society and
therefore social change began to take place in Canada.®* It helped move civil society
towards acceptance and recognition of gays and lesbians.®™ In 1977, Quebec became the
first province to add sexual orientation to the list of prohibited grounds for discrimination
in the Quebec Charter of Human Rights and Freedoms.?”® Regardlessthe AIDS crisisin
the 1980s, these early gay and lesbian’s rights movements provided the social
understanding and public support required for the successes of the contemporary gay rights

movements during the Charter era.

2. TheCharter era

The Charter has had, and continues to have, a great impact on Canadian human rights
protection. The ability to use the Charter to challenge existing legislation became a key
factor to promote sexual orientation rightsin Canada. It is unlikely to have anticipated that
the Charter would finally lead to the legalization of same-sex marriage.

The issue of whether sexual orientation should be in the list of prohibited grounds for

81 Miriam Smith, “Recognizing Same-Sex Relationships: the Evolution of Recent Federal and Provincial
Policies’ (2002) 45(1) Can PubAdmin 1, at 4.
812 .
[bid.
83 |hid.
84 | bid.
81> | hid.
816 Hurley (2010), supra note 807, at 2-3. Charte des droits et libertés de la personne, L.R.Q. c. C-12,art.10.

=
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discrimination was controversial during the legidlative drafting process leading to the
Charter. Member of Parliament Svend Robinson proposed an amendment to add sexual
orientation to the list. In 1981, a parliamentary committee had rejected the proposal by 22-2;
therefore, initially when section 15 took effect in 1985, there was no Charter protection
from discrimination based on sexual orientation in section 15.%*" Religious groups
contributed the main resistance on sexual orientation rights.®

However, such denial spurred various gay and lesbian rights organizations to fight for
the equality rightsin the Charter. They shifted the strategy from liberation rights rhetoric to
an equality-seeking rhetoric. For instance, Equality for Gays And Lesbians Everywhere
(EGALE Canada), one of the most influential national advocacy organizations advancing
lesbian-gay rights, was established for equality seeking by focusing on litigation strategies
in 1986.51° Other pre-existing gay liberation groups also pushed for leshian and gay
equality recognition. Furthermore, lesbian and gay trade unionists increasingly took up the
issue of same-sex benefitsin collective bargaining.?*

With assistance from these organizations, the first wave of Charter litigation and
complaints seeking equality rights for gays and lesbians took place, which ultimately
resulted in the inclusion of sexual orientation as an analogous protected category in section

15(1) of the Charter.

a. Inclusion of Sexual Orientation as an Analogous Prohibited Ground of
Discrimination
i.  Analogous Grounds of Discrimination

In the first wave of equality seeking litigation, the judicial decisions questioned the

817 Minutes of Proceedings and Evidence of the Special Joint Committee of the Senate and of the House of
Commons on the Constitution of Canada, 1% Sess, 32d Parl, Issue No 48 at 48:20-21, and 48:31-34.

88 | nfra note 871.

819 « About EGALE”, online: Egale Canada < http://egale.ca/about-egale/ >.

80 poljcy statement: Sexual orientation, Canadian Labour Congress, 20" Constitutional Convention 1994, at
paras 3 & 4, online: Canadian Labour Congress <http://www.canadianlabour.ca/>.
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exclusion of sexual orientation from the list of prohibited grounds for discrimination in the
Charter %

In 1989, in Andrews v Law Society of British Columbia, the SCC had introduced the
concept of enumerated or analogous grounds of discriminatory under section 15(1). In
assessing infringement under section 15, the Court adopted the substantive equality
approach but rejected the formal equality approach by emphasizing the core meaning of
without discrimination in the section 15. It was interpreted that any distinction based on
grounds on “personal characteristics of the individual or group” imposing disadvantageous
effects on these groups could amount to discrimination.? Then the Court unanimously
held that the grounds of discrimination enumerated in section 15(1) are not exhaustive, but
included grounds that were analogous to the enumerated grounds relating to personal

characteristics of the individual or group.®?®

ii. Sexual Orientation as an Analogous Ground of Discrimination

Egan v Canada was the first case to argue that sexual orientation was an analogous
ground at the SCC.#** In this case, a gay couple who had been together for 42 years argued
that the refusal of federal government to grant them a spousal pension benefit on the
ground that they were not spouse was discriminatory.®® The definition of spouse that
excluded same-sex partner in the Old Age Security Act was challenged as discrimination
based on one's sexual orientation.®?

In this case, the Court recalled the reasons regarding the analogous grounds analysisin
Andrews and other cases, and indicated that apart from “discrete and insular” character of a

minority, the fundamental consideration was “whether the basis of distinction may serveto

81 Smith, supra note 811 at 6.
82 Andews, supra note 138, citing section 15(1) of the Charter.
823 .
Ibid.
84 Egan, supra note 83.
85 |bid, at p 513.
86 |bid, at p 513.
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deny the essential human dignity of the Charter claimant.” %’

The Crown argued that sexual orientation should only be considered as analogous
ground if the couple can proof that they as homosexuals suffered a specific form of
economic disadvantage due to the alleged legislation.®®® The Court disagreed withiit,
stating that economic discrimination has close relations with other forms of discrimination,
such as discriminatory socia and political attitudes that always have adverse economic
consequence on these affected groups.®* The Court reiterated the key issue was to look at
“in the context of the place of the group in the entire social, political and legal fabric of our
society”.%*® The Court unanimously held that sexual orientation amounts to an analogous
ground prohibited from discriminatory under section 15(1), although Justices reached this
conclusion from different perspectives, as addressed in Chapter One.

In a’5-4 opinion, the Court held that equal rights of the couple were violated. However,
in the assessment that whether discrimination against sexual orientation can be justified
under section 1 of Charter, Justice Sopinka, agreeing with the viewpoint of the violation of
section 15, held that such violation can be justified. Given the fact the LGBT group was a
fairly new equality-seeking group, he was of the view that the government should have
“some flexibility in extending social benefits and does not have to be pro-active in
recognizing new social relationships.” &+

His viewpoint led to the dismissal of the appeal and upholding the constitutionality of
the definition of spouse in the Old Age Security Act. Justice L’ Heureux-Dubé, writingin

dissent, commented:

Given the marginalized position of homosexuals in society, the message
that flows almost inevitably from excluding same-sex couples from such
an important socia institution [family] is essentially that society considers
such relationships to be less worthy of respect, concern and consideration

87 Egan, supra note 83, at para171.

88 |bid at para 172.
829 1pid.
80 |pid.
8l |bid, at para 104.
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than relationships involving members of the opposite sex.®*

Egan was a groundbreaking victory within a defeat because for the first time, sexual
orientation was confirmed as an anal ogous ground for discrimination under section 15(1) of
the Charter from the SCC. However, as Brenda Cossman has suggested, “equality
discourse was in ascendance, but not yet sufficient to displace the hold of fiscal and social
conservatism.” %%

At the provincial level, a notable devel opment took place in Ontario. The section 159
of the Criminal Code provided the age of consent for anal sex is higher than for other kinds
of sexual activity regardless of the sex of the participants.®* Thislaw isneutral on itsface
and applicable to heterosexual people aswell as LGBTSs. In the case of Rv CM,®*® courts
in Ontario had chances to examine whether this section of the Criminal Code violated the
Charter. Thetrial judge found that it violated section 7 of the Charter, but did not consider
section 15.%%° The Court of Appeal of Ontario provided the section 15 analysisin its ruling.
The Court reiterates, “[equality comprehended by s. 15] means sometimes treating
individual s the same, despite their group differences, and it means sometimes treating them
as equals by acknowledging their group differences.”, and “there can be no doubt that gay
and leshian individuals have been historically disadvantaged” &

When addressing the constitutionality of section 159, the Court traced back the
legislative history of this provision, ‘to prevent gay sex”, and rule that such was

dicrimination. In terms of the results or effects on sexual minorities, the Court stated:

s. 159 arbitrarily disadvantages gay men by denying to them until they are
18 achoice available at the age of 14 to those who are not gay, namely,

2 |bid at para 90.

83 Brenda Cossman, “Leshians, Gay Men, and the Canadian Charter of Rights and Freedoms’ (2002) 40,
Osgoode Hall LJ 230.

84 Criminal Code, R.S.C. 1985, c. C-46, s.152.

85 Rv C.M., 1995 CanL |l 8924 (ON CA), online <
http://www.canlii.org/en/on/onca/doc/1995/1995canlii8924/1995canlii8924.pdf> (no page and para numbers
in the decision.)

8 |bid.

%7 Ibid.
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their choice of sexual expression with a consenting partner to whom they
are not married. Anal intercourse is abasic form of sexual expression for
gay men. The prohibition of thisform of sexual conduct found ins. 159
accordingly has an adverse impact on them. Unmarried, heterosexual
adolescents 14 or over can participate in consensual intercourse without
criminal penalties; gay adolescents cannot. It perpetuates rather than
narrows the gap for an historically disadvantaged group -- gay men -- it
does so arbitrarily and stereotypically, and is, therefore, a discriminatory
provision which infringes the guarantee of equality.®*®

The Court did not find that this denia can be justified under sectionl, and declared that
section 159 of the Criminal Code is unconstitutional, and to be of no force and effect.?® It
isthefirst victory for sexual minorities in Canada by using the Charter to strike down a
discriminatory provision. It isinteresting to note in this judgment striking down this
on-face neutral but discriminatory provision, the Court commented that “the exemption for

‘husband and wife' is clearly illusory for agay couple’.®*® However, after ten years, the

gender-neutral marriage became legal in Canada.

ilii. Legislative Development

The most significant development in federal legidation following Egan was the
passage of Bill C-33, An Act to amend the Canadian Human Rights Act, to add sexual
orientation among the Act’s prohibited grounds of discrimination.®**

The Canadian Human Rights Act (CHRA) is the main federal human rights legislation
that appliesto federa government departments and agencies, Crown Corporations, and
federally regulated businesses.®”? Each province and territory hasits own human rights
legislation (e.g. Quebec’s Charter of Human Rights and Freedoms, mentioned earlier). The

difference between the Charter and these human rights legislation is, that the Charter

88 |pid.

89 1pid

80 1pid.

81 Hurley (2010), supra note 807 at 3.

82 Canadian Human Rights Act, R.S.C., 1985, c. H-6.
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applies only to relations between governments and private persons (including corporations),
while human rights legislation (whether it is the federal CHRA, or aprovincial human

rights code) prohibits discriminatory practices in both the private and public sectors, but
only with respect to certain economic activities, such as employment and publicly available
services, such as housing accommodation.?*® Both the Charter and the CHRA share human
rights principles, including the equality principle.®** Like the Charter, there was also no
explicit mention of sexual orientation as a protected category in CHRA initsoriginal form
when it was adopted in 1977.8*

The Canadian Human Rights Commission (Commission) is the administrative body
created by the CHRA.2*® The Commission was a strong supporter for equality for LGBTSs.
It recommended adding “sexual orientation” to the CHRA in its annual report in 1979 and
successive annual reports up to and including 1995.8*" The first positive response from the
federal government occurred in 1986, when it expressed the belief that sexual orientation
was encompassed by section 15(1) guarantees, and made a commitment to “take whatever
measures are necessary to ensure that sexua orientation is a prohibited ground of
discrimination in relation to al areas of federal jurisdiction.”®*® No action was taken until
1992 when the issue was raised in court in Haig v Canada.®*® The Ontario Court of Appeal
ruled that section 3 of the CHRA violated section 15 of the Charter and that sexual
orientation should be read in to the CHRA. The federal government decided not to appeal
the decision, but did nothing until the issues was raised in Egan in 1995.

With respect to the federal government’sinaction following their earlier commitment

to the amendments of the CHRA in 1985 and following the Haig decision in 1992, the

83 Nancy Holmes, Human Rights legislation and the Charter: A Comparative Guide (Ottawa: Library of
Parliament, 1992, revised on 18 September 1997), online: Government of Canada Publications<
http://publications.gc.cal >.
ﬁ Canadian Human Rights Act, R.S.C., 1985, c. H-6, s. 2.
Ibid.
86 Canadian Human Rights Commission, online: <http://www.chrc-ccdp.cal/eng/content/about-us>.
87 Hurley (2010), supra note 807 at 26.
8 pid at 2.
89 Haig v Canada [1993] 2 SCR.
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Commission’s 1995 annual report criticized government inactions as “undermining
Canada’'s human rights reputation and the citizenship rights of lesbians and gaysin
Canadian society.” **° Meanwhile, EGALE and other lesbian-and gay rights groups
endeavoured to lobby for LGBT legal rights.

Finally, in 1996, the combined pressure from the SCC’s ruling in Egan and lobbying
from interest groups, such as the EGALE, led the federal government to pass the Bill C-33,
which amended the CHRA to include sexual orientation as a prohibited ground for
discrimination.®* The employeesin the federal government or federally regulated
organizations could not be discriminated against on the grounds of sexual orientation.

At the provincial level, after the federal amendment to the CHRA, only four
jurisdictions (Alberta, Newfoundland, Prince Edward Island, and the Northwest Territories)
still refused to add sexual orientation to their respective provincial anti-discrimination
legislation.®* After the decision in Egan, a controversial federalism question still
remained: does the Charter oblige all Canadian legislatures, i.e. the provinces, to include

sexua orientation into their legislation?®

b. Applying the Charter to provincial human rightslegisiation

The SCC answered this federalism question in Vriend v Alberta,®* which was acase
regarding equal access to employment for sexual minorities. In Vriend, Delwin Vriend, a
laboratory coordinator, was dismissed from hisjob at a Christian college in Edmonton
because of his sexual orientation.®®> He brought a challenge against the province under the

Alberta Individual Rights Protection Act (Alberta IRPA) for excluding sexual orientation as

80 Canadian Human Rights Commission, Annual Report 1995 (Ottawa: Supply and Services Canada, 1996),
p. 15 (Cat. No. HR1-1995), cited in Annette Nirerbisz, Mark Searl & Charles Theroux, “Human Rights
Commissions and Public Policy: the Role of the Canadian Human Rights Commission in Advancing Sexual
Orientation Equality Rightsin Canada’ (2008) 51:2 Can Pub Admin 23, at note 38.

&1 The Act to amend the Canadian Human Rights Act, R.S.C.,1996, c. 14, s. 1.

2 Hurley (2010), supra note 807 at 26.

83 \Wintemute, supra note 784 at 1151.

8% \fiend, supra note 795.

%5 |bid at para 7.
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aprohibited ground of discrimination, to the Alberta Human Rights Commission, but was
told that he “he could not make a complaint under the Alberta IRPA, because the Act did
not include sexual orientation as a protected ground.” ° Next, Vriend sought declaratory
relief from the Alberta Court of Queen’s Bench, that the Alberta IRPA was discriminatory
based on Section 15 of the Charter.®” At this stage, Vriend was successful; however, the
Alberta government appeal ed the decision.

In a2:1 decision from the Alberta Court of Appeal, it was held that there was no
government action to which the Charter could apply and that the absence of sexual
orientation in the Alberta IRPA did not amount to government “action”, therefore there was
nothing in the Alberta |RPA that distinguished between heterosexual and homosexuals.®*®
As aresponse, Supreme Court Justices Cory and lacobucci held there was a distinction
between heterosexual s and homosexual's due to the exclusion of the ground of sexual
orientation in the Alberta IRPA, which aso clearly “has a disproportionate impact on (gays
and lesbians) as opposed to heterosexuals.” #°

The Alberta government argued that Section 1 applied and that the Court should defer
to the provincial legislature to mediate between competing interests: religious freedom
versus LGBT equal rights.*® In response, the SCC rejected Alberta’s arguments as both

inappropriate and a poor basis for justifying “rational connection”, stating:
Far from being rationally connected to the objective of the impugned
provisions, the exclusion of sexual orientation from the Act is antithetical
to that goal. Indeed, it would be nonsensical to say that the goal of
protecting persons from discrimination is rationally connected to, or
advanced by, denying such protection to a group which this Court has
recognized as historically disadvantaged.®®*

86 |bid at para 8.

&7 |bid at para 11.

8 |bid at para 18-21.
9 |bid at para 82.

80 |hid at para 59.

8! |bid at para 119.
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In terms of the balance between the competing rights of religious freedoms and
protections of gays and leshbians, Justice lacobucci noted that the Alberta IRPA had an
internal mechanism, which is more than capable of mediating and balancing competing
rights-seeking groups.®®* Furthermore, he noted that the exclusion of sexual orientation in

the Alberta IRPA “constitutes total, not minimal, impairment of the Charter guarantee of

» 863

equality.
The Court unanimously ruled that Alberta IRPA violated section 15 of the Charter in
itsfailure to provide legal protection against sexua orientation discrimination, and that
sexual orientation should be read in to Alberta IRPA as a prohibited ground of
discrimination. Vriend was a huge victory for LGBT rights because the SCC confirmed that
the refusal of formal equality to lesbians and gays was discriminatory, and that the
omission was not a reasonable limit within section 1 of the Charter.®* In reaching that

conclusion, Justice lacobucci stated that:

[T]he overall goal of IRPA isthe protection of the dignity and rights of all
persons living in Alberta. The exclusion of sexual orientation from the
Act effectively denies gay men and |eshians such protection. In my view,
where, as here, alegidative omission ison its face the very antithesis of
the principles embodied in the legislation as awhole, the Act itself cannot
be said to indicate any discernible objective for the omission that might
be described as pressing and substantial so as to justify overriding
constitutionally protected rights.®

The Court also concerned substantive equality to address the distinction between a
heterosexual individual and gay men and lesbians by facing discrimination against on the
ground of sexual orientation, assuring that law’ s full protection requirement for gay men

and lesbian acknowledging such difference, not their essential sameness.®® Furthermore,

the SCC ruled that section 15(1) of the Charter required that a similar step to include

82 |bid at para 124

83 |bid at para 127.

8% Cossman, supra note 833 at 231.
83 \tiend, supra note 795 at para 116.
86 |bid at para 82, 83 and 86.
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sexual orientation as a prohibited ground from discretionary should be taken in those
provinces and territories that had not yet already done s0.2 The ruling confirms that
provincial governments not only have a negative obligation to refrain from discriminating
initsown laws, but also a positive obligation to act by providing legal protection against
sexual orientation discrimination.®® Following the Vriend decision, four other provinces
and territories (Nunavut, the newest territory, was established in 1999) amended their
human rights legislations to protect sexual orientation discrimination in anticipation that
similar litigation might occur: Newfoundland (1997), Prince Edward Island (1998), the
Northwest Territories (2002) and Nunavut (2003).%® Alberta, however, was the last
province in Canadato add sexual orientation as an explicit protected ground in Alberta

Human Rights Act in October 2009.5”

3. Legalizing Same-sex Marriage

Religion still remains the main and most powerful resistance against same-sex human
rightsin Canada. A number of religious groups united to form anti-gay organizations to
resist the development of sexual minority rights. Some opinions collected by Ellen
Faulkner from the Coalition for Lesbian and Gay Rights Ontario are relatively
representative of the religious arguments opposing same-sex marriage in particular, and
expanding gay rightsin general .®*
In response to the Egan decision, some religious groups became more vocal in their

opposition to extending rights to same-sex couples and asserted such claims: “ society

would be more prepared to eat excrement than it is prepared to accept homosexual

87 |bid at para 96.

88 \Wintemute, supra note 833 at 1152.

89 1pid.

870 «Notice of changes to Alberta's human rights legislation” (October 2009), online: Alberta Human Rights
Commission, <

http://www.al bertahumanrights.ab.ca/NoticeOf ChangesToA | bertasHumanRightsL egislation.pdf>. Note: the
name of Alberta’s human rights legislation changed over the years.

81 Ellen Faulkner, “Homophobic Hate Propagandain Canada’ (2006/7) 5 J Hate Studies 63, at 73.
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relationships.” %% Other religious groups used hate propaganda to suggest the homosexual
movement has purportedly “undermined the Bible” and “turned the Bible into hate
literature.” ®”® Calgary Bishop Fred Henry “equated the leshian and gay relationships with
prostitution, adultery, and pornography, and claimed that Catholic politicians might not get
to heaven if they supported equality for lesbian and gay relationships.” ¥ With regard to
the issue of same-sex marriage, he stated “it was suggested that the very institutions of
society [would] be undermined if such marriages [were] allowed.”®”®> The Roman Catholic
Archbishop of Toronto, Cardinal Aloysius Ambrozic, published aletter to suggest the
Prime Minister use the notwithstanding clause to override the Charter otherwise “Canada
would be tipped into an unchartered sea fraught with risks to some of the country’s most
significant socia institutions, such as public education.”®”® In fact, Paul Martin, the Prime
Minister of Canada during the same-sex marriage debates, was threatened with
excommunication by various members of the Roman Catholic Church.®””

Despite this religious resistance, Canadian civil society and other religions, for
instance United Church of Canda were willing to accept same-sex relationship including

878

same-sex marriages.”'~ Such acceptance has provided a strong foundation for legal reform,

and the dramatic developments that occurred at the start of the 21% century.

aMvH

872 1bid at 75.

53 |bid.

4 |bid at 76.

¥ |bid at 75.

¥ I bid.

8" Terrance Carter & Anne-Marie Langan, “ Dissension in the Ranks: the Relationship between law, Political
and Church Discipling” (15 November 2005), 14 Church Law Bulletin, online: Carters & Associates
Professional Corporation < http://www.carters.ca/pub/bulletin/church/2005/chchlb14.pdf>.

878 «Chronology of Marriage and Equality Rightsin the United Church”, online: United Church of Canada,
<http://www.united-church.ca/>, see the year of 2000: “In 2000 the 37th General Council of the United
Church adopted the policy to affirm and work toward the civil recognition of same-sex partnerships. Asa
result, some United Church congregations began to record the services of same-sex couplesin their marriage
registers and to forward these registrations to provincial governments for licensing.”; public support can be
seen infra note 890.
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M v H (1999) was another influential Charter case concerning same-sex relationship
recognition.®” In that case, alesbian couple ended their relationship after living together
for ten years.®® M brought an application for spousal support from H under the Ontario
Family Law Act (Ontario FLA) but her application was denied because the Ontario FLA
did not recognize a support obligation between same-sex couples.®® M challenged the
exclusion of same-sex couples under the term spouse in section 29 of Ontario FLA (which
includes unmarried opposite couples) as aviolation of section 15 of the Charter.?® The
case was decided in favor of M in the lower courts, and the Ontario government appealed
the decision to the SCC.?*

Although M v H presented a similar challenge to the definition of spouse as seen
earlier in Egan, the SCC cameto a different decision. The Court held the definition of
spouse in the Ontario FLA, which included unmarried opposite-sex but not same-sex
couples, constituted unjustifiable sexual orientation-based discrimination by making a clear
distinction between unmarried opposite-sex and unmarried same-sex couples under section

15 of the Charter. Justices Cory and lacobucci stated as follows:

It implies that they [same-sex couples] are judged to be incapabl e of
forming intimate rel ationships of economic interdependence as compared
to opposite-sex couples, without regard to their actual circumstances.
Such exclusion perpetuates the disadvantages suffered by individualsin
same-sex relationships and contributes to the erasure of their existence.®

With respect to whether the distinction between unmarried same-sex and unmarried
opposite sex relationships fell within the scope of section 1 (reasonable limits) again, the
Ontario government asserted two objectives of the Ontario FLA, namely promoting “the

equitable resolution of economic disputes that arise when intimate rel ationships between

89 M v H,[1999] 2 SCR3[M v H].
80 |bid, at p 4.

8l RSO 1990, c F3[FLA].

82 M v H, supranote 879, at p 4.
83 1pid.

8% MV H, supranote879, atp7.
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individuals who have been financially interdependent break down” and the alleviation of
“the burden on the public purse by shifting the obligation to provide support for needy
persons to those parents and spouses who have the capacity to provide support these
individuals.” % However, the Court held these two objectives would only be furthered if
unmarried same-sex couples were included in the definition of “spouse”. %

With regard to the remedy, Justice lacobucci held that the read in remedy used in
Vriend would be inappropriate in this case, and instead invalidated the definition of spouse
in Ontario FLA with a suspension on the invalidity for six months to enable the legislature
to consider ways of bringing this provision to compliance with the equality section in the
Charter.%’

Following the decision in M v H, the Ontario government passed an omnibus bill
entitled An Act to Amend Certain Satutes because of the Supreme Court of Canada
Decisionin M. v. H.,®® which amend 67 difference pieces of legislation. The Ontario
governmental replaced spouse throughout these 67 pieces of legidation with the term
Spouse or same-sex partnersin order to comply the SCC’s decision in M v H, however
some have argued that this created a“ separate but equal” scheme.®*

The judgment resulted in intense controversy with respect to same-sex relationship
recognition in academia, politics and even in the whole of Canadian society. Such dramatic
attention from society hastened a second wave of litigations for gay and lesbian rights: the

claim for same-sex marriage.

b. Aftermath of M v H: Bill C-23
Public support of gay and lesbian rights in Canada had been increasing in the years

8> |bid at p 7-8.

86 |bid at p 10.

87 |bid at p 89.

88 Bill 5, An Act to amend certain statutes because of the Supreme Court of Canada decision in M. v. H., 1st
Sess, 37th Leg, Ontario, 1999 (assented to 28 October 1999).

89 Hurley (2010), supra note 807 at 9.
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leading up to M v H. Shortly after the decision of M v H, one of the mainstream media, the
Globe and Mail newspaper, together with the Angus-Reid polling firm, conducted a
nationwide poll of 1,500 Canadians opinion of same-sex marriage.** The result showed
that 53% of Canadians supported the legalization of same-sex marriage, with younger
Canadians (ages 18-34) being even more accepting of same-sex marriage with 66% in
support.®*

Despite this support, the opposition claiming for protection for “traditional family and
marriage” against same-sex relationships remained powerful .2 Shortly after the M v H
decision, the House of Commons adopted a motion that upheld that monogamous and
heterosexual notion of marriage and maintained that Parliament would do what was
required to preserve this definition.®

However, due to the wave of litigation the federal government decided to pass an
omnibus measure to bring equal rights for same-sex couples, so in February 2000 the
federal government introduced Bill C-23, Moder nization of Benefits and Obligations
Act.®®* It proposed to extend the benefits and obligations previously limited to married
couples to both opposite-sex common-law and same-sex couples, while maintaining a
separate statusin law for married and non-married couples.®® The bill would alter 69
statutes concerning spousal benefits and obligations to ensure equal application of federal
laws to unmarried heterosexual and same-sex couples.®*

The reaction to Bill C-23 from both sides was unsatisfying. From the perspective of
lesbian and gay equality advocates, the proposed legislation had flaws despite its positive
elements. For instance, EGALE criticized that the Bill did not change the Evidence Act

80 Mazur, supra note 808 at 58.

L 1bid.

82 Hurley (2010), supra note 807 at 22.

3 |bid.

894 Bill C-23, An Act to Modernize the Satutes of Canada in Relation to Benefits and Obligations, 2nd
Session, 36th Parliament, 1999-2000.

8 Ibid.

8% |bid.
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where spouses cannot be compelled to testify against each other, further, it did not amend
the Immigration Act that refused same-sex sponsorship.®” In response to this latter point,
the House of Commons and the Senate passed Bill C-11 in 2001 to reform the immigration
legislation, Immigration and Refugee Protection Act and Immigration and Refugee
Protection Regulations.®® The Regulations employs gender-neutral terms to define

“marriage”, “common-law partner”, and “conjugal partner”.®® It permits Canadian

citizens and permanent residents to sponsor members of the family class (including
same-sex spouses, common-law partners and conjugal partners) to immigrate to Canada. °®

Similarly, the opponents of same-sex relationship recognition concerned that the
gender-neutral definition and absence of a definition of marriage in the bill would have a
negative impact on the institution of marriage. In response to this criticism, the Minister of
Justice emphasized that Bill C-23 was not about and did not affect the institution of
marriage or the legal definition of the term spouse.®®

In addition, while the federal government introduced the Assisted Human
Reproduction Act in 2004, it contains a provision explicitly barring discrimination against

persons undergoing assisted reproduction procedures on the basis of sexual orientation.

c. Provincial Response and Further Developmentsin Provincial Case L aw

Faced with a series of court decisions, the provinces had different reactions to the
recognition of lesbian and gay relationships. Some welcomed the recognition of same-sex
relationship while others were indifferent and possibly hostile to lesbian and gay rights,

which will be addressed bel ow. These dramatic changes in the provinces played an

87 EGALE Submissions to the House of Commons Standing Committee on Justice and Human Rights: Bill
C-23: the Modernization of Benefits and Obligations Act, online: Egale Canada, at

<http://egal e.ca/equal -families/equal -marriage/c-23submission/ >.

88 | mmigration and Refugee Protection Act, S.C.2001[IRPA]; Immigration and Refugee Protection
Regulations, SOR/2002-227.

89 | mmigration and Refugee Protection Regulations, Ibid at ss. 1,2 and 117(1).

%0 |RPA, at ss13.(1).

%! Hurley (2010), supra note 807 at 22.

%2 Assisted Human Reproduction Act, S.C.2004, at s 2.

203



important role in the impetus for same-sex marriage legidlation that was eventually passed

at the federal level in 2005.

i. TheResponsefrom Alberta

Alberta was the main province opposed to same-sex marriage. In reaction to the SCC’s
decision in M v H, the Alberta government introduced Bill 202 to amend the Alberta
Marriage Act to define marriage as “amarriage between a man and awoman” and also
proposed to use the section 33 of Charter in 2000.%® By activating the notwithstanding
clause, the Alberta Marriage Act was exempted from the challenge based on violations of

Charter rights from the federal government or the courts for five years.**

ii. Judgementsin British Columbia, Ontario, and Quebec

Meanwhile, the courts in British Columbia, Ontario and Quebec also addressed the
issue of same-sex marriage in a series of landmark decisions.

In EGALE Canada Inc v Canada (AG),*® several gay and lesbian couples and
EGALE challenged the federal and provincial governments for the recognition of same-sex
marriage in British Columbia. In October 2001, the Supreme Court of British Columbia, in
dismissing the challenge, held that the exclusion of same-sex couples from civil marriageis
direct sexual orientation discrimination contrary to section 15(1) Charter, but justified
under section 1 of Charter. Pitfield J. reasoned the changes to common law should be made
“in incremental steps’;**® the meaning of “marriage” was not open to Charter scrutiny and

Parliament had no authority to enact legislation to redefine “marriage” to include same-sex

couples due to the division of powers in the Constitution;* and also the exclusion of

%3 « Anti-gay marriage bill passes’ CBC News (16 March 2000), online: CBC News
<http://www.chc.ca/news/story/2000/03/16/gay000316.html >.

%% |t may be questioned that such clarification isinconsistence of the federalism principle because marriage
rightsis federal jurisdiction. However, it is beyond of the scope of the discussion in the thesis.

%> EGALE Canada Inc v Canada (AG), 2001 BCSC 1365 [EGALE].

%6 |bid at para 9 and paras 89-92.

%7 |bid at paras 122-124.
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same-sex couplesin marriage is because “the one factor in respect of which there cannot be

similarity isthe biological reality that opposite-sex couples may, as between themselves,

propagate the species and thereby perpetuate human kind. Same-sex couples cannot.” °

909

Conversdly, in the case of Halpern v Canada (AG) ™" in Ontario, the Ontario Superior

Court of Justice (Divisional Court) held unanimously, in July 2002, that the existing
common law rule defining marriage in opposite-sex terms was a violation of section 15(1)
of the Charter and cannot be justified under section 1. Thus, the Ontario court rejected the
B.C. Court’s conclusion that the federal government lacked the authority to legislate a
modified legal meaning of “marriage”’ according to 1867 Constitution, emphasizing that the
term “marriage’ is not defined in the Constitution and that Pitfield J.’s decision
contravened the basic constitutional principle that the British North America Actisa
“living tree”.%° Also, with regard to the argument that the purpose of marriageis

procreation, LaForme J. held,

[...] [1]t iswell-established in annulment cases that amarriageis valid and
not voidable despite the fact that one spouse refused to have sexual
intercourse, or isinfertile, or insists contraceptives when having sexual
intercourse. [ ...]

| reach the same conclusion when | ook to those cases where husband is
unable to consummate the marriage due to impotence resulting from
advanced age. In those cases, Canadian courts have consistently ruled that
the marriage is understood to be for the purpose of “companionship” and
istherefore valid, and not voidable.

[t could be reasonably be argued [ ...] that [the objective of procreation]
appears to be a mere pretext used to rationalize discrimination against
lesbians and gays.

[...] Thereissimply no evidentiary basis to support the proposition that
granting same-sex couples the freedom to marry would either diminish the
number of children conceived by heterosexual couples, or reduce the

%8 |bid at para 205.
%9 Halpern v Canada (Attorney General), 2002 CanL |l 42749 (ON SCDC) [Halpern].
%10 | hid at para 104-106.
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quality of care with which heterosexua couples raise their children.

Same-sex couples experience, and raise children as aresult of variety of
reproductive and parenting arrangements, none of which is unique to
same-sex partners.®*

He then finally concluded:

The restriction against same-sex marriage is an offence to the dignity of
lesbians and gays because it limits the range of relationship options
available to them. The result is they are denied the autonomy to choose
whether they wish to marry. Thisin turn conveys the ominous message
that they are unworthy of marriage. For those same-sex couples who do
wish to marry, the impugned restriction represents a rejection of their
personal aspirations and the denial of their dreams.®*?

With respect to the remedy, the Ontario Court suspended its declaration invalidating
the common law rule for 24 months to enable the Parliament to remedy the law of marriage
in accordance with constitutional values. The common law rule would be reformulated, and
same-sex couplesin Ontario would be entitled to marriage licenses in 24 months if the
federal government had not acted by then.*

In the Quebec case, Hendricks ¢ Quebec (PG),”* the plaintiff challenged the
constitutionality of the legislated rules explicitly limiting marriage to one woman and one
man. Like the Ontario court, the Superior Court of Quebec held that the 1867 Constitution
did not prevent a new legislated definition of marriage. Lemelin J. regjected the argument
that the “civil union” allowed by Quebec legislation for same-sex couples was identical to a
civil marriage for all purposes of provincia law.”™ Under the legislation, gay couples only
had the options of being “de facto spouses’ (which is similar to a common law relationship)

or “civil union spouses’ but could not be “married spouses’ while heterosexual couples

11 | bid at para 239-240, 242, and 248-249.

%2 | bid at para 261.

%13 |bid at para 267-270; 288-308.

94 Hendricks ¢ Quebec (PG), 2002 CanL |l 23808 (QC CS).
%% |bid at para 180-181.
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could have three choices.®*® Thus she recalled the statement of Justice Linden in Egan, and
concluded the so-called “ separate but amost equal” situation actually contributed to a
difference of treatment between heterosexual and same-sex couples that amounted to

discrimination.®*’

She al'so agreed that procreation was not a requirement of marriage. *®
Like the Ontario court, it suspended its remedy for 24 months, presenting no substitute
definition to take effect in the absence of parliamentary action.?*°

All three of these decisions were appealed; in the B.C. case, the plaintiff couples and
EGALE appealed the decision, and the federal government appeal ed the decisionsin
Ontario and Quebec.

The BC Court of Appeal reversed the decision of Pitfield J. in EGALE in May 2003. In
the decision of Barbeau v British Columbia (Attorney General),’®® Prowse JA. wasin
favour of the reasoning of LaForme J. in Halpern, finding that Parliament has the authority

to legislate a modified definition of marriage. ¥

She aso agreed with the comments of
Justices Cory and lacobucci in Egan where they failed to see “how according same-sex
couples that benefits flowing to opposite-sex couplesin any way inhibits, dissuades or
impedes the formation of heterosexua union” instead of the view of trial judges
“permitting same-sex couples to marry would diminish the procreative potentia for
marriage.” % In conclusion, the Court provided the remedy: a declaration that the
common-law bar against same-sex marriage is of no force or effect and a reformulation of
common-law definition as the “lawful union of two persons.” % The Court suspended the

remedy until the expiration of the suspension in the Halpern decision.

Shortly after the BC decision, the Ontario Court of Appeal unanimously upheld the

%16 |bid at para 133.

7 | bid at paras 134 and 155.

%18 |bid, at para 146.

9 |bid at para 211.

2 Barbeau v British Columbia (Attorney General), 2003 BCCA 251.
%! |bid at para5.

%2 |bid at para 127.

%23 |bid at paras 158-161.

207



Divisional Court’s decision in Halpern v Canada (AG) in June 10, 2003.%** The Court
found the common law definition of marriage as an unjustified violation of section 15 of
Charter. The Court reasoned that the denial of accessto marriage for same-sex couples
constitutes aformal distinction between opposite-sex and same-sex couples, and such a

distinction amounted to “discrimination” under section 15. They went on to say that,

In many instances, benefits and obligations do not attach until the same-sex
couples has been cohabiting for a specified period of time. Conversely, married
couples have instant access to all benefits and obligations. %

In this case, same-sex couples are excluded from afundamental societal
institution —marriage. The societal significance of marriage, and the
corresponding benefits that are available only to married persons, cannot be
overlooked. Indeed, all parties are in agreement that marriage is an important
and fundamental institution in Canadian society. It isfor that reason that the
claimants wish to have access to the institution. Exclusion perpetuates the view
that same-sex relationships are less worthy of recognition than opposite-sex
relationships. In doing so, it offends the dignity of persons in same-sex

rel ationships. %2

With response to the justification under section 1 from federal lawyers, the objective of
an exclusive heterosexual institution was to encourage the birth and raising children and
companionship, the Court pointed out that many opposite-sex couples choose not to or are
unable to have children.%’

With respect to the remedy, unlike the BC Court of Appeal, the Ontario Court of
Appeal rejected the federal government’s request for atwo-year suspension. Instead, the
Court declared the existing common law definition of marriage was invalid and that
“marriage’” would be reformulated, as the “voluntary union for life of two persons’,

effective in Ontario immediately.*®

2% Halpern v. Canada 2003 CanL |l 26403 (ON CA).
% |bid at para 104.

%26 |bid at para 107.

%7 |bid at para 121-123.
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This groundbreaking remedy/decision accelerated the process of |egalization of
same-sex marriage. After seven days, the Prime Minister, Jean Chretien, announced that the

federal government would not appeal these Ontario, B.C. and Qecbec decisions.

d. The Success of Bill C-38

On July 17, 2003, the federal government drafted legislation entitled, Proposal for an
Act respecting certain aspects of legal capacity for marriage for civil purposes, which
recognized same-sex marriage for civil purposes and acknowledges religious organizations
authority to continue to solemnize marriage in accordance with the percepts of their
faith.®*® Meanwhile, the federal government had referred four questions to the SCC

regarding same-sex marriage:

1. Is the annexed Proposal for an Act respecting certain aspects of
legal capacity for marriage for civil purposes within the exclusive
legislative authority of the Parliament of Canada? If not, in what
particular or particulars, and to what extent?

2. If the answer to question 1 is yes, is section 1 of the proposal,
which extends capacity to marry to persons of the same sex,
consistent with the Canadian Charter of Rights and Freedoms? If
not, in what particular or particulars, and to what extent?

3. Does the freedom of religion guaranteed by paragraph 2(a) of the
Canadian Charter of Rights and Freedoms protect religious
officials from being compelled to perform a marriage between two
persons of the same sex that is contrary to their religious beliefs?

4. Is the opposite-sex requirement for marriage for civil purposes, as
established by the common law and set out for Quebec in section
5 of the Federal Law-Civil Law Harmonization Act, No. 1,
consistent with the Canadian Charter of Rights and Freedoms? If
not, in what particular or particulars and to what extent?°*°

With the consent of the federal Attorney General, the Quebec Court of Appeal ended

29 Bill C-38, An Act respecting certain aspects of legal capacity for marriage for civil purposes, 1% Sess,
38" Parl, 2005.
90 Reference re Same-Sex Marriage, 2004 SCC 79, [2004] 3 SCR 698 [Marriage Reference].
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the suspension of the remedy imposed by the lower court, thus enabling same-sex couples
to access civil marriage in the province with immediate effect. As of March 19, 2004 all
same-sex couplesliving in British Columbia, Ontario and Quebec had accessto civil
marriage, which is significant considering that the three provinces account for seventy-five
percent of the population in Canada.™*! The trend to legalize same-sex marriage seemed
inevitable in the other provinces and territories. For instance, the courts in Yukon,**
Saskatchewan,”®* and Newfoundland and Labrador *** |egalized same-sex marriagein
their respective jurisdiction as consequence of the Charter decisions respectively.
In December, the SCC issued their opinions in the reference questions regarding
same-sex marriage:
1. The proposed legislation authorizing same-sex marriage is within
Parliament’s exclusive legislative authority over legal capacity for
civil marriage under subsection 91(26) of the Constitution Act, 1867.
2. The proposed legidation is consistent with the Canadian Charter of
Rights and Freedoms.
3. Thereligious freedom guarantee in s. 2(a) of the Charter is
sufficiently broad to protect religious officials from being compelled
by the state to perform same-sex marriages against their religious

beliefs.

The Court refused to answer the fourth question because “an answer to Question 4 has
the potential to undermine the government’s stated goal of achieving uniformity in respect

of civil marriage across Canada.” **® The court explained that the government would

%1 Canada 2006 Census of Population, online: Satistics Canada,
<http://www12.statcan.gc.ca/census-recensement/2006/index-eng.cfm>.

%2 Dunbar & Edge v Yukon (Government of) & Canada (AG), 2004 Y K SC 54.

%3 \W(N) v Canada (Attorney General), 2004 SKQB 434, [2004] SJ No 669 (Sask QB).
%% Pottle et al v Attorney General of Canada et al, 2004 O1T 3964.

%% Marriage Reference, supra note 930 at p 700-701.

%% |bid at 701.
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proceed with the legislation irrespective of the Court’s opinion and the married same-sex
couples relying on previous decisions deserved protection.®’

Faced with strong pressure from the judiciary, which seemed to be unanimousin their
view that a definition of marriage that excludes same-sex couplesis unconstitutional, the
federal government could only invoke the Notwithstanding Clause to resist the legalization
of same-sex marriage. After consideration, the Prime Minster, Paul Martin decided not to

rely on the Notwithstanding Clause, stating,

The notwithstanding clause is part of the Charter of Rights. But there’'sa
reason that no Prime Minister has ever used it. For a prime minister to use
the powers of his office to explicitly deny rather than affirm aright
enshrined under the Charter would serve as signal to all minorities that
no longer can they look to the nation’s leader and to the nation’s
Constitution for protection, for security, for the guarantee of their
freedoms. We would risk becoming a country in which the defence of
rights is weighed, calculated and debated based on electoral or other
considerations.*®

On February 1, 2005, the federal government introduced Bill C-38, An Act respecting
certain aspects of legal capacity for marriage for civil purposes, or more commonly known
as the Civil Marriage Act in the House of Commons.®® On June 28, 2005, the House of
Commons passed Bill C-38.* TheAct expanded on the traditional common law
understanding of marriage as an exclusively heterosexual institution to include “the lawful
union of two persons to the exclusion of all others’ and thus for the first time codified the
definition of marriage in Canadian legal history.*** Furthermore, this new definition of
marriage applied in al ten provinces and three territories, giving al gay and lesbian

Canadians the same right to marry as their heterosexual counterparts.

%7 1pid.

98 «Payl Martin's speech on same-sex marriage”, (16 February 2005) online: Yawningbread
<http://www.yawningbread.org/>.

%9 qpra note 929.

%0 Civil Marriage Act, SC 2005, ¢ 41.

%1 1hid, s 2.
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With respect to the Alberta Marriage Act, the Notwithstanding Clause expired on
March 23, 2005 and it was not renewed, allowing the Civil Marriage Act to come into
effect in Albertaas well.

With the enactment of the Civil Marriage Act, Canada became the fourth country in the
world to legalize same-sex marriage nationwide. It is considered as a symbolic
achievement of formal legal equality for gays and lesbians in Canada. It only took six years
for the federal government to change its policy from oppositiona (Bill C-23 which defined
marriage only is “the lawful union of one man and one women to the exclusion of all
others’)** to supportive by legalizing same-sex marriage (Bill C-38 which defined
marriage as “the lawful union of two persons to the exclusion of all others’).%*® Itis
doubtless that the decisions from the three provincial courts played significant rolesin this
process. Furthermore, the support of same-sex marriage in the reference opinion from the
SCC also contributed to the legalization of same-sex marriage. In many ways, the courts
forced the federal government to legalize same-sex marriage.

The legalization of same-sex marriage is a significant victory for LGBT’srights
development. In the battle against cultural relativism, Canadian courts refused a
compromising attitude and ruled that same-sex couples are entitled to marry just as
heterosexual couples. Same-sex marriage, in essence, is areflection of formal equality as
providing the identical right to marry to same-sex couples. However, the critiques on this
grant of formal equality to gay men and lesbians from feminist, queer or other |eft
viewpoints should not be ignored. They have challenged the limitations of formal equality
for same-sex marriage by lack of taking into account on critiques of marriage institution, its
relationship to unequal power, domestic abuse, economic dependency and poverty.*** The

passage of same-sex marriage would worsen the marginalization of those unlikely to enter

%2 Bill C-23, supra note 894 at cl 1.1.

%3 Mary C.Hurley, Bill C-38: the Civil Marriage Act,(Ottawa: Parliament of Canada, 2005), online:
Parliament of Canada <http://www.parl.gc.ca/> [Hurley (2005)].

%4 Clarie Young & Susan Boyd, “Losing the Feminist Voice? Debates on the Legal Recognition of Same Sex
Partnerships in Canada”, (2006) 14 Feminist Legal Studies 213, at 235.
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the marriage, so major forms of exclusion, violence and discrimination continue to exist.**
Legal recognition does not necessarily guarantee the full social acceptance of sexualities

and lives of sexual minorities in Canada.%*

As mentioned above, formal equality is not
sufficient and substantive equality isthe final objective. New battles for substantive
equality have begun recently in Canada, including fighting for the elimination of bulling in
schools and introduction of same-sex family model in elementary school education.®*’ The
following section introduces some other Canadian legal issuesin terms of sexual

orientation rights.

D. Other Sexual Orientation Legal Issuesin Canada

From decriminalizing homosexuality up to legalizing same-sex marriage, a variety of
other legal issues regarding substantive equality for LGBT in Canada were fought and won,
such as the previous treatment of sexual minorites by the military (Douglas v Canada),**
the discriminatory treatment of gay and lesbian literature by customs (Little Sisters Book
and Art Emporium v Canada (Minister of Justice),**® sexual orientation related reading
material and educational resources for elementary school (Chamberlain v Surrey School
Board No 36),° parental rights with same-sex marriage (M.D.R. v Ontario (Deputy

Registrar General)®™!

to name afew. The next part addresses two important legal issues by
examining the relevant cases and legidlative devel opment, violence against sexual

minorities, and the refusal of marriage commissioners to perform same-sex marriage.

%% Gary Kinsman & Patrizia Gentile, The Canadian War on Queers, (Vancouver, Toronto: UBC Press, 2010),
at xvi.

%% I bid.

%7 See EGALE, online<http://egale.cal>. The Ontario Health and Physical Education elementary curriculum
(Grade 1-8) does not include learning diversity of families, but address the inclusive education regardless of
sexual orientation and anti-discrimination principles including on ground of sexual orientation (p 57);
definition of sexual orientation (p 217); impact of stereotypes, including homophobia (218), online: Ministry
of Education, Ontario< http://www.edu.gov.on.ca/eng/curriculum/elementary/heal thcurr18.pdf>.

%8 Douglas v Canada (T.D), [1993] 1 FC 264.

%9 Little Sisters Book and Art Emporium v Canada (Minister of Justice), [2000] 2 SCR 1120; Little Sisters
Book and Art Emporium v. Canada (Commissioner of Customs and Revenue), [2007] 1 SCR 38.

%0 Chamberlain v Surrey District School Board No 36, [2002] 4 SCR 710, 2002 SCC 86.

%! M.D.R. v Ontario (Deputy Registrar General), [2006] 19053 (ON SC)(CanLl1).
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1. HateCrime

Violence against lesbians and gay men remains a serious issue of concern worldwide.

It was also a serious matter in Canada, particularly, in metropolitan cities, such as Montreal,
Toronto, and Vancouver.®? In 2012, Statistics Canada released a new hate crime report

that showed two-thirds of 218 crimes motivated by sexual orientation between 2009 and
2010, were violent.®* The Toronto Police 2011 Annual Hate/Bias Crime statistical report
showed that sexual orientation has become the second most frequently occurring

motivation factor for hate crimesin the past 5 years, with religion remaining the most
common.®™*

In 1995, Parliament enacted Bill C-41, an Act to amend the Criminal Code (Sentencing)
and other Acts inconsequence, which stipulates, evidence that a crime was motivated by
bias, prejudice or hate based on a number of listed persona characteristics constitutes an
aggravating circumstance for which a sentence should be increased.®® Sexual orientation
was included in the list of personal characteristics. After a heated debate regarding to the
inclusion of sexual orientation, Bill C-41 cameinto force in September 1996. The

provisions states,

A court that imposes a sentence shall aso take into consideration the
following principles:

(a) a sentence should be increased or reduced to account for any relevant
aggravating or mitigating circumstances relating to the offence or the
offender, and, without limiting the generality of the foregoing,

(i) evidence that the offence was motivated by bias, pregudice or hate
based on race, national or ethnic origin, language, colour, religion, sex,
age, mental or physical disability, sexual orientation, or any other similar

%2 Hurley (2010), supra note 807, at 20.

%3 gtatistics Canada, “Police reported hate crime in Canada, 2010” (12 April 2012), online:
<http://www.statcan.gc.cal >.

%% Toronto Police Service — Hate Crime Unit, 2011 Annual Hate/Bias Crime Statistical Report 2011 (Toronto:
Toronto Police Service, 2011) at 11-12, online:
<http://www.torontopolice.on.ca/publications/files/reports/2011hatecrimereport. pdf>.

%5 Bill C-41, An Act to amend the Criminal Code (Sentencing) and other Acts inconsequence, 1% Sess, 35"
Parl, 1995 (assented to 13 June 1995).
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factor.®° [emphasis added]

It should be kept in mind that it is merely an aggravating sentencing provision rather
than a crime. The Canadian Criminal Code does not have a separate offence called “ hate
crime”’, which is distinct from “hate propaganda’ (section s 318-320 of the Criminal Code),
discussed below.

In April 2004, MP Svend Robinson introduced Bill C-250 to amend hate propaganda
provisionsin Criminal Code, expanding the definition of “identifiable group” to include
any section of the public distinguished by sexual orientation. **’ Theinclusion of sexual
orientation sparked considerable opposition from religious organizations during
Parliamentary committee hearings.>® The opponents argued that the measure would
criminalize religious expressions.®® Thus the Bill was amended to add good faith
expression of opinion based on belief in areligious text as a defense against a charge of
willful promotion of hatred.*° It was passed by both the House and Senate and was given

Royal Assent on April 29, 2004.%' The relevant provisions read,

Section 319(2): Everyone who, by communicating statements, other than

in private conversation, wilfully promotes hatred against any identifiable

group is guilty of:

(a) anindictable offence and is liable to imprisonment for aterm not
exceeding two years; or (b) an offence punishable on summary
conviction.

Section 319(7): “identifiable group” has the same meaning as in section
318;

Section 318(4): In this section, “identifiable group” means any section of

%6 Criminal Code, supra note 834, s 718.2.

%7 Bjll C-250, An Act to amend the Criminal Code (hate propaganda), 2™ Sess, 37" Parl, 2004 (assented to
29 April 2004).

%8 |hid.

%9 “Report stage, c-250 AN ACT TO AMEND THE CRIMINAL CODE (HATE PROPAGANDA)”, online:LEGISinfo
<http://www.parl.gc.cal>.

%0 | bid.

%! An Act to amend the Criminal Code (hate propaganda) S.C. 2004, c. 14.
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the public distinguished by colour, race, religion, ethnic origin or sexual
orientation.*®? [Emphasis added]

To date, Canada has legislated protection for sexual minorities to be free from violence
and hate speech based on their sexual orientation. The inclusion of sexual orientation
among grounds that constitutes a hate crime does not grant special rightsto gays and
leshbians but the argument isthat it helps to deter people who would target their victims of
crime or hate propaganda based solely on their sexual orientation. The message behind the
legislation was that the basic security of gays and lesbians was guaranteed, and should be
protected from any form of violence. It is believed that this safeguard should ultimately
better promote equal rights for al Canadians.

2. Refusal of Marriage Commissionersto Perform Same-sex marriage

After same-sex marriage became legal in Canada, the new issue whether marriage
commissioners are entitled to refuse to perform same-sex marriage arose. Theissue finaly
reached the court in Saskatchewan. In the case of Nicholsv M.J., Orville Nichols, acivil
marriage commissioner in Regina refused to perform same-sex marriage because his
Christian beliefs forbade him from taking part in the marriage of two men.*® M. J.,, whois
agay man requesting the service, filed acomplaint against Nichols with the Saskatchewan
Human Rights Commission for violating his equal right to marry.*** The Saskatchewan
Human Rights Commission found that Nichols had discriminated against M.J on ground of
sexual orientation.®® Nichols appealed that decision to the Human Rights Tribunal in
October 2006.%° After the Tribunal upheld the decision of the Saskatchewan Human

Rights Commission, Nichols then appealed to the Court of Queen’s Bench in 2009.%”

%2 Criminal Code, supra note 834.

%3 Nichols v MJ, 2009 SKQB 299 (CanLll) at para 1.
%4 hid.

%5 1hid.

%6 |bid, at para 2-4.

%7 1hid.
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McMurtry J. agreed with both the Commission and Tribunal, stating that “[i]n his capacity
as amarriage commissioner, however, he is holding himself out to the public asa
government official. In that capacity, his personal religious beliefs do not matter.” %

As a consequence of the Nichols litigation, the Saskatchewan government asked the
Saskatchewan Court of Appeal to examine the constitutionality of two proposed bills that
would allow civil marriage commissioners to decline to perform marriages which run
contrary to their personal religious belief.*®® The core question for the Court to consider is
whether marriage commissioners in public service are within their Charter rightsto refuse
to conduct ceremonies that offend their religious beliefs. It was the first time to evaluate if
that refusal meets the standards of the Charter although in some provinces, such asAlberta,
British Columbia, New Brunswick, Prince Edward Island and Quebec have granted the
right of decline to their marriage commissioners.”

The Court found no difficulty in concluding that both bills will have the * significant

and genuinely offensive’ effects on same-sex couples:

[1]t is not difficult for most people to imagine the personal hurt
involved in a situation where an individual istold by a governmental
officer “I won’t help you because you are black (or Asian or First Nations)
but someone else will” or “1 won’t help you because you are Jewish (or
Muslim or Buddist) but someone else will”. Being told “| won't help you
because you are gay/lesbian but someone else will” is no different."

The Court acknowleged that there is a conflict between secition 2(a) and section 15(1)
of the Charter, the bills tried to manage the “intersection of the freedom of religion of
marriage commissioners on the one hand, and the equality rights of gay and lesbian

individuals on the other.” °"? The Court reinterated that there is no hierarchy of the Charter

%8 |bid, at para 76.

%9 Marriage Commissioners Appointed under the Marriage Act (Re), 2011 SKCA 3(CanLii) [Re: Marriage
Commissioners).

90 Geoffey Trotter, “The Right to Decline Performance of Same-Sex Civil Marriages: The Duty to
Accommodate Public Servants- A Response to Professor Bruce MacDougall” (2007) 70 Sask L Rev 386.

91 Re: Marriage Commissioners, supra note 969, at para 41.

92 |bid, at para 66.
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rights, and neither interests under section 2(a) nor the interests in section 15 can trump the
other.”"

The Court further conducted that the Oakes analysis to assess these proposed
accommodations for marriage commissioners can be justified in section 1. These proposed
measures were held to be concerned only with the ability of marriage commissioners to act
on their beleief in the world at large, rather than focusing on the core of freedom of reglion,
i.e., holding the religious beliefs as he/she wishes.*™ The Court noted that there would be
alessrestrictive alternative that the one the government proposed, &‘single entry point”
system for same-sex couples who intend to marry to contact the Director of the Marriage
Unit rather than an individual commissioner.®” With regard to the deleterious effects of

these proposed measures, the Court held that:

[it] would perpetuate a brand of discrimination which our national
community has only recently begaun to successfully
overcome...Negative effects of this sort would not be restricted to those
gay and lesbian individuals who are directly denied marriage services. A
more generalized version of it would obviously be felt by the gay and
lesbian community at large and, indeed, there is no doubt it would ripple
through friends and families of gay and lesbian persons and the public as
awhole...It would undercut the basic principle that governmental
services must be provided on an impartial and non-discriminatory
basis.”"®

The Saskatchewan Court of Appeal unanimously ruled that both proposals offend the
section 15(1) of the Charter and can not be justified under section 1 in 2011.%”” From this
case, it can be seen that after the landmark victory of legalizing same-sex marriagein
Canada, there are avarity of issues relating to substantive equality for sexual minorities. So

it should be kept in mind that in the Chinese context, it islikely to have along way to go

93 |bid, at para 66.

9% |bid, at para93.

9 |bid, at para 85.

96 |bid, at paras 94-98.
" |bid, at para 162.
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after the claim for same-sex marriage would succeed.
thereisalong road to reach the substantive equality for sexual minorities even after the

landmark victory legalizing same-sex marriage in Canada.

E. Key Playersin Canadian Development

The journey of sexual orientation rights development in Canada started with the
decriminalization of same-sex acts by use of privacy protection, followed by equality and
non-discrimination protection for lesbians and gay men in the early Charter years, which
culminated in the legalization of same-sex marriage. This pattern of sexual orientation
rights development is similar to those in international human rights law and European
human rights law.

Among avariety of factors at play in the devel opment, the main ones include the
Charter, the courts, support from civil society, and the advocacy of various interest groups.
Each will be examined in turn.

The journey that led to the achievement of formal equality in same-sex marriagein
Canadais an illustration of the potential power of human rights legislation. The Canadian
Charter operates to protect individuals from violation by governmental actors, and grants
the courts the power to strike down or amend (i.e., read-in or read-down) any
unconstitutional legislation. The equality provision, section 15 of the Charter, isthe main
tool protecting minorities from discrimination. A number of pieces of legislation
discriminating against sexual orientation were struck down by Charter litigations under
section 15's equality protection. At the time the Charter was adopted, few could have
anticipated that within a period of exactly 20 years,””® gay and leshian groups would have
successfully challenged the traditional definition of marriage to embrace same-sex couples.

Canadian courts have played important roles along the equality-seeking road for sexual

98 Although the Charter came into force in 1982, the equality provisionsin section 15 did not come into
force until 1985, in order to give the government time to amend legislation, policy and practicein line with
section 15. Thus, in reality, from the 1985 to the passing of the Civil Marriage Act in 2005 was only 20 years.
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minorities by making many vital decisions. The landmark cases include, the inclusion of
sexual orientation as an analogous prohibited ground for discrimination (Egan), recognition
of same sex relationships (M v H), and the legalization of same-sex marriage (Halpern).
Without the courts, the road to equality for gays and lesbians in Canada would probably
have been tortuous. Furthermore, the principle of constitutiona interpretation that
characterizes the Canadian Constitution asa“living tree” permitted the Courts to
reformulate the definition of marriage in line with the realities of modern society. The
principle of constitutional supremacy states that any law that is inconsistent with the
Constitution has no force or effect. Finally, the separation of powers and judicia
independence principles provide the courts with the authority to test the constitutionality of
ordinary legislation, and the ability to strike down unconstitutional laws.

The relationship between social change and legal reform is also important along this
journey. The support for sexual orientation human rights from civil society generated
pressure on governments, which helped pass various legidlative reforms, such as the Civil
Marriages Act and the amendment to the Canadian Human Rights Act. Although both of
those amendments followed judicia decisions, were it not for the support from civil society,
politicians might not have followed through with the progressive developments in sexual
orientation rights in Canada. Also the SCC identified respect for minority rights as another
fundamental principles recognized in the Constitution.””® The public has showed
increasing acceptance of gay and lesbians, in particular among young people. For instance,
during the heated controversy on the issue of same-sex marriage, a public survey showed
that 56 percent of Canadians support permitting same-sex marriages and that 63 percent of
Canadians believe that those in same-sex relationships should be entitled to spousal
benefits.®® Thusit can conclude that civil society not only supported the courts decisions,

but also pressured the legidlative branch to legalize same-sex rights.

9% Reference re Secession of Quebec, [1998] 2 SCR 217.
%0 gpra note 890.

220



These tremendous changes in Canadian law also accelerated socia change. The direct
impact isfelt in the sexual minorities community. Today, same-sex couples are entitled to
marry, and have equal access to employment and other socia benefits. These legal changes
convey the message to society that the sexual minorities are part of society and therefore
deserve equal protection because any discrimination on the ground of sexual orientation is
wrong and illegal. These legal protections made sexual minorities community more visible,
which helped speed up the acceptance of the whole of society.

Finally, the role of interest groups in this process must not be ignored. The appearance
of gay and lesbian interest groups from the early beginning of the gay rights movements
helped give visibility, and has given this group their own political voice. Since the Charter,
interest groups have developed their strategy to seek equality using legal and litigation
activism. For example, EGALE, the most prominent national gay and lesbian activist group,
focuses on Charter litigations for formal legal equality and has played an important part in
the story of the success of sexual orientation human rightsin Canada. The intensive
pressures generated from different waves of Charter litigations and lobbying successfully
pushed governments’ policy-making.

Although substantive equality was examined during this process, for instancein
Vriend,® formal equality arguments dominated the equality litigation and the legalization
of same-sex marriage. There are many new battle grounds for substantive equality in
Canada, for instance, the current anti gay-bullying in school campaigns and the
introduction of inclusive curriculain elementary education, which includes same-sex

families. %

F. Conclusion

Since homosexuality was decriminalized in the 1960s in Canada, the real devel opment

%! gqpra note 866.
%2 qpra note 947.
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for sexual orientation rightsin the legal field emerged after the equality provisions of the
Charter cameinto effect in 1985. This chapter mainly examined the legal development
post-Charter and explored the key factors and actors during the process.

The Canadian Charter is an important tool used by gay rights activists to challenge
discriminatory legislation. The whole path could be described as how the courts interpreted
section 15 from different angles and provided equal protections for sexual minoritiesin
different fields, which finally reached same-sex marriage. Since sexual orientation was first
recognized as an analogous prohibited discriminatory ground in the SCC’s decision in
Eganin 1995, it took ten years for Canadato legalize same-sex marriage federally.

Finally the three provincial decisions legalizing same-sex marriage in Ontario, Quebec and
British Columbia led to the final passage of Bill C-38 to recognize same-sex marriage
federaly. It was claimed that the social situation of gays and lesbians in Canada would not
be what it is today without judicial activism.®® The discussion on hate crime and refusal of
marriage commissioners to perform same-sex marriage al so offers some thoughts regarding
battles for sexual minorities' rights in Canadato continue to reach substantive equality after
formal equality was achieved with the legalization of same-sex marriage.

During this process, the significance of interest groups and civil society should not be
ignored. Many Charter litigations were supported by a number of interest groups. The
lobbying of the interest groups also raised a great deal of awareness in the public about
sexua minority rightsissues, and therefore has successfully generated pressure on both the
federa and provincial governments. This greater understanding of gay and lesbian issues
along with the support from civil society has also provided a cornerstone for the legal
reforms. Likewise, the significant change in Canadian law has also led to a considerable
amount of social change in terms of social status of sexua minorities, thereby increasing

their acceptance within civil society.

%3 Bruce MacDougall, “The Celebration of Same-Sex Marriage” (2000-2001) 32:2 Ottawa L Rev 235 at
238-239.
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These important factors and key actors will be examined in consideration of Chinese
legal reform in Chapter Six to see whether the Chinese counterparts could play similar

rolesin promoting sexual orientation rightsin China.
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Chapter Six
Discussion: TheApplicability of the Three Human Rights Modelsin China

A. Introduction

Many different forces could contribute to legal reform in acountry. In today’s
interconnected and interdependent world, the trendsin international law and the legal
developments in developed countries do play an important role. As discussed in previous
chapters, the UN human rights system and the European human rights system have
recognized that human rights for sexual minorities are universal, and that this realization
brings avariety of obligations for member states to respect, protect, and fulfill the human
rights of sexual minorities. In anational perspective, Canada has anti-discrimination
protection for sexual minorities. This chapter aims to explore the central research question,
whether and how these developments in different human rights systems could promote
tongzhi rights development in China based on the examination of the three models
development.

The first section seeks to demonstrate whether sexual orientation rights recognized
under international human rights law (i.e. a the UN level), could impel the necessary legal
reformsin China. It first starts with a brief introduction to the two major approaches to
applying international treaty law in the domestic jurisdictions, with a particular focus on
the approach used in China. Next it offers an overview of the core of international human
right treaties that China has ratified, and explores the three main sources of resistance
against the application of universal human rights in China: Asian Va ues, economic
development and state sovereignty. In addition, it uses the development of human rights for
women as a case study to explore how international human rights law has promoted the
rights of women in Chinato reach formal equality. The last part of this section provides an
analysis of the research issue with regard to tongzhi development in China and

international human rights by reviewing the overall situations discussed above.
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The next section goes on to explore whether the lessons learned from aregional
international organization could inspire tongzhi rights development in China. The European
Convention on Human Rights provides an example of acomprehensive regional human
rights protection model which has great influence in the human rights practice in Europe.
With the current heated debate on the EU's accession to the ECHR, human rights protection
will be strengthened across Europe. By way of comparisons, ASEAN is currently the only
regional international organization in Asia. This section provides an overview of ASEAN's
history, current human rights laws, and its relationship with China. Thisisfollowed by an
examination of whether the regional human rights law model could be applicable in China
in the near future by a comprehensive study on both human rights laws, and other relevant
factors.

The last section explores whether the successful experience in Canada could be
transplanted in China to promote tongzhi human rights. Thisis done by reviewing the
influential role played by the Canadian Charter and the courts during the devel opment of
human rights protection for sexual minoritiesin Canada. It looks at the roles of Chinese
counterparts and assesses the feasibility of the litigation strategy based on the overall

analysis of the Chinese current legal and political system.

B. International Human Rights Law Model
1. Implementation of International Law in Chinese Jurisprudence

International law has two significant sources: treaty law and customary international
law. Due to the wide range of state practice regarding sexua minority rights, from marriage
on one end to the death penalty on the other, it would be hard to argue that there is any
solidified customary international law on sexual orientation protection. That being said, the
focus of the chapter will be on the incorporation of treaty-based law. Generally speaking,

dualism and monism are the two approaches with regard to adoption of international
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treatiesin domestic jurisdiction.®®* The dualistic approach implies that any rule of
international law must be transformed into domestic law through the adoption of specific
implementation legislation. Differently, the monistic approach automatically regards
international law as part of the domestic law once the country ratifies the treaty. Canada,
for instance, follows a dualist approach and the Law Commission of Canada states

explicitly in Crossing Boarders. Law in Globalized World:

Canadatraditionally considers domestic law and treaty law as two distinct
universes. By approaching these two spheres of law as separate solitudes,
Canadaisa“dualist” jurisdiction. An international treaty may require
Canada, as a matter of international law, to change its domestic law. But
in the dualist tradition, that treaty has no direct effect in domestic law
until domestic legislation is passed to “transform” or “implement” it into
Canadian law.%®°

a. A Mixed Approach in China
Since China gained admission to the United Nations (UN) in 1971, China actively

took part in the international community through participation in avariety of
international treaty negotiations. At present, Chinais now party to over 300
multilateral treaties.®® As such, international law has become a significant part of
Chinese law. Due to the absence of explicit provisions regarding the application and
implementation of international treaties in China's domestic law in the Chinese
Constitution or in Law on Legislation, China has adopted a mixed approach to
implement treaty obligations, namely, execution by transformation, direct application
and administrative measures,*’

The transformation itself is a dualistic approach that requires the legislature to pass

%4 Catherine Kuo-Shu Chang, Violence Against Women In Post-Mao China: International Human Rights
Norms and Local Law (PhD Thesis, University of Washington, 2003), (np: UMI Dissertations Publishing,
2003) at 264.

%5 Craik et al, supra note 438, at 68.

%6 X ue Hangin and Jin Qian, “International Treatiesin the Chinese Domestic Legal System” (2009) 8
Chinese Journal of International Law 299 at 303.

%7 Ibid at 305.
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special national legislation or amend existing domestic laws to carry out treaty
obligations. For example, after China signed the 1982 UN Convention on the Law of
the Sea, the Standing Committee of the NPC enacted the Law on the Territorial Sea
and Contiguous Zone that incorporated the relevant provisions of the Convention in
1992.%%8 Amending existing domestic laws to comply with the international treaties
seems the most common approach for China at present. China's WTO participation
process is another good example. To ensure compliance with WTO rules, China has
repealed, abrogated, revised, enacted and promulgated more than 300 domestic laws,
administrative regulations and administrative orders.**°

Direct application is aso understood as a process by which international treaties are
incorporated into domestic legal system without being transformed into domestic laws.*®
The direct application approach is commonly used with regard to international standards or
principles as a supplementary function.*** Moreover, in practice, such direct application
still carries the feature of transformation because the specific national laws normally have
the provisions that refer to the relevant treaties.”** For example, in the 2002 Regulations
for the Implementation of the Trademark Law, article 12 states, “ Applications for
international registration of trademarks shall be dealt with in accordance with the relevant
international treaties to which China has acceded.” **® The Chinese Regulation of the Use
of Mark of the Red Cross, article 23 states, “if there is anything that is not regulated in this
concerned regulation regarding the protection of the mark of the Red Cross, the Geneva

Convention and its Protocol should be applied.” %

%5 | bid at 307.

%9 | bid at 308.

%" | bid at 309-310.

%1 |bid.

%2 |bid.

93 Shangbiaofa Shishi Tiaoli (i Frig S fiti% 151 [Regulations for the Implementation of the Trademark Law
of the People's Republic of China] (Promulgated by Decree N0.358 of the State Council on August 3, 2002,
and effective on September 15, 2002), at art 12, online: Chinese Government Web <http://www.gov.cn/>
[translated by author]
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The administrative measure normally applies to the bilateral economic cooperation
agreements and memoranda of understanding (M OUs) concluded by a governmental
department or government. These agreements and MOUs are treaties, but seldom giverise
to legal disputesin domestic law.

There are approximately 70 domestic laws with explicit provisions that reference
international treaty obligations.”® In cases of conflicts between the treaty and domestic
law, these provisions tend to give the treaty law prevailing status over the domestic law
unless China made areservation to that effect.®® For instance, the Law of Civil Procedure,
article 260 stipulates, “If an international treaty concluded or acceded to by the People's
Republic of China contains provisions differing from those found in this Law, the
provisions of the international treaty shall apply, unless the provisions are the ones on
which China has announced reservations.” *’ Injudicial practice, the priority of
international treaty implementation is also confirmed. The Supreme People’s Court, the
Supreme Procurate, the Ministry of Foreign Affairs, the Ministry of Public Safety and
Ministry of Nation Security and the Ministry of Justice jointly issued aregulation in 1987,
stating “where there is conflict between domestic legislation or regulations and
international treaties ratified by China, the treaties shall prevail. China shall not use

domestic regulation as an excuse to refuse to fulfill its treaty obligations.” °®

b. International Human RightsLaw in China
In order to win international recognition on itsrolein the international stage, China

isincreasingly activein avariety of human rights-related events. From November 17

Cross] (Promulgated by Decree No.194 of the State Council and Central Military Commission and effective
on January 29, 1996), at art 23, online: pkulaw<http://en.pkulaw.cn/>.

9% X ue Hangin and Jin Qian, supra note 986 at 303.

%% |bid at 303.

%7 Minshi Susong Fa (2012 Xiuzheng) (FEZ f A7 (2012 & 1F) [Civil Procedure Law( 2012 Amendment)]
(Adopted by the National Peopl€e's Congress on April 9, 1991; amended for the first time by the Standing
Comm. Nat'l People's Cong. on October 28, 2007; and amended for the second time by the Standing
Committee of the National People's Congress on August 31, 2012), at art 260, online:pkulaw
<http://en.pkulaw.cn/> .

%% Chang, supra note 984 at 274.
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to 26, 2006, China held a“Human Rights Exhibition” in Beljing, showcasing Chinas
achievements in Human rights.**® To date, China has signed all the core international
human rights treaties, with the notable exception of the International Covenant on
Civil and Palitical Rightsthat is yet to beratified. The details concerning China's

participation in treaties are as followed.

Table 1: China's Ratification of International Human Rights Treaties'®®

Treaty Signed Ratified
Convention on the Elimination of All Forms July 17, 1980 November 4, 1980
of Discrimination Against Women (CEDAW)
International Convention for Elimination of - December 29,
Racial Discrimination (CERD) 1981 (accession)
Convention against Torture and Other Cruel, December 12, October 4, 1988
Inhuman or Degrading Treatment or 1986
Punishment (CAT)
Convention on the Rights of the Child (CRC) August 29, 1990 | March 2, 1992
International Covenant on Economic, Social, October 27, 1997 | March 27, 2001
and Cultura Rights (ICESCR)
International Covenant on Civil and Political October 5, 1998 Not ratified yet
Rights (ICCPR)

c. Three Sources of Resistanceto Universal Human Rightsin China: Asian Values,
Economic Development and State Sovereignty

During the extensive development of international human rights law in the 1990s, the
notions of the universality of human rightsin the UN Charter calls for member states to
promote universal respect for human rights and fundamental freedoms on “a common
standard of achievement for all peoples and all nations’.*®* The non-Western countries

were concerned such universal standards were based on Western standards, and considered

99 “Hyman Rights in China exhibition to open in Beijing” (November 15, 2006), online: China People’'s
Daily<http://english.peopledaily.com.cn/>.

1000 The data are from: “Chapter 1V: Human Rights’, online: United Nations Treaty Collection<
http://treaties.un.org/ >.

1001 UDHR, supra note 102, at Preamble.
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the regional context in the protection and promotion of human rights.***

In the Asian context, the concept of “Asian Values” was adopted to address such
concerns.’® Asian Values is a comprehensive theory and representative of the cultural
relativism discourse, which argues that international human rights law, should not
necessarily be applied to Asian countries because al these human rights norms were
created in accordance with Western democracies values without careful consideration of
Asian cultural values, such as, Confucianism.'®®* The following statement made by a

Chinese author captures the features of these values:

“Asian vaues [put] emphasis on a quest for consensua solutions,
communitarianism rather than individualism, socia order and harmony,
respect for elders, discipline, a paternalistic state, and the primary role of
government in economic development.” *°%®

In 1993, representatives of some Asian countries gathered and issued the Bangkok
Declaration, which was prepared for the World Conference on Human Rightsin
Vienna.!®® The Declaration, a representative document reflecting Asian Vaues, claimed
that, while human rights are universal in nature, the definition of such rights should be
contextualized for adiversity of historical experiences, cultures and social and political
arrangements for a particular nation.'®’ The Declaration reaffirmed their commitment to
the principles of the UN Charter and the UDHR but addressed their view of the
interdependence and individuality of human rights and stressed the need for universality,
objectivity and non-selectivity of human rights.'®® These states argued that human rights

in current international law are not really universal but instead are a reflection of Western

1002 Meijknecht & Vries, Supra note 231,at 82.

199 hid, at 83.

199 1pid, at 84-87.

10%5 Reprinted in C. Tomuschat, Human Rights. Between |dealism and Realism (Oxford: Oxford University
Press, 2003), at p 70.

1006 Bangkok Declaration, supra note 113.

1007 | hid,

1008 | idl.
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culture and values.*®® Women’s universal human rights are one of the targets of the
cultural relativism argument. %

Economic Development is another strong argument for developing countries that are
trying to deny universal human rights protection. Most countries in Asia were colonies of
Western states and had relatively lagging economiesin the 1950s. Lee Kuan Yew, Prime
Minister of Singapore from 1959 to the 1990s, frequently made statements to the effect that
the first priority was to build up the country and to develop it, while al therest, in
particular the rights and freedoms of citizens, was a matter of secondary importance.***

He also relied on the basic value of respect for authority in Confucianism to support his
position.’®? The successful economic development in Singapore influenced many Asian
countries and increased the general support for the Asian Vaues development model. China
made similar arguments supporting the economic development strategy over human rights

protection. Chinese Vice-Foreign Minister stated at the Vienna World Conference on

Human Rights,

For the vast number of devel oping countries, to respect and protect
human rightsisfirst and foremost to ensure the full realization of the
rights to subsistence and development. When poverty and lack of
adequate food and clothing are commonplace... priority should be given
to economic devel opment.'®*3

State sovereignty is yet another powerful source of resistance against the universalism
of human rightsin China. The propaganda from the central government emphasi zes that
State sovereignty is prerequisite of any individual citizen’s civil and political rights.*®** It
also argues the criticism concerning human rights in China from Western countriesis an

illegal interference in itsinternal affairs according to the principles of international law.

109" Chang, supra note 984 at 283.

1010 kg,

1011 M C Davis, “The Price of Rights: Constitutionalism and East Asian Economic Development” (1998) 20
HQ 303 at 309.

1012 i,

1013 Chang, supra note 984 at 91.

194 1bid at 286.
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The comments from a member of the CPPCC criticized the United States and the other

Western countries of the North Atlantic Treaty Organization for using human rights banner

as acover to intrude in other countries interna affairs.**°

The 2012 Human Rights Records of the United States issued recently by the State
Council Information Office of China excoriated the United States for judging human rights
situations in more than 190 countries by pretending to be “the world’ s human rights

defender”.'%*® The Foreword of this report states:

The State Department of the United States recently released its Country
Reports on Human Rights Practices for 2012, posing as "the world judge
of human rights" again. Asin previous years, the reports are full of
carping and irresponsible remarks on the human rights situation in more
than 190 countries and regions including China. However, the U.S. turned
ablind eye to its own woeful human rights situation and never said a
word about it. Facts show that there are serious human rights problemsin
the U.S. which incur extensive criticism in the world. The Human Rights
Record of the U.S. in 2012 is hereby prepared to reveal the true human
rights situation of the U.S. to people across the world by simply laying
down some facts.

It is the fourteenth time that the State Council Information Office of China has
officially issued similar documentsin response to United State’ s annual human rights reports,

since 1996, 0%

2. Case Study: the Influence of International Human Rights Law in the Development

of Human Rightsfor Women in China

1015« Jie Renquan Zhiming Xing Baguan Zhishi (f A2 44T %2 52) [Using the name of human right
to operate hegemonism]” (8 May 2005), in Renquan Zhuanti:Zhongguo Renquan Fazhan Zhilu (AA % 5
E ABUR 2 #) [Human Rights Special Issue: Chinese Human Rights Development Road] online: Chinese
Central Television Web <http://www.cctv.com/zhuanti/renquan> [translated by author].

1918 Zhongguo Guowuyuan Xinwen Bangongshi (4 A 44 A1 [ 45 B2 38 i 75 2 %) [ The State Council
Information Office of China], 2012 Meiguo Renquan Jilv (2012 4F 35 [H ) AL 40 5%

) [ The 2012 Human Rights Records of the United Sates], (21 April 2013), online: Xinhua
News<http://news.xinhuanet.com/english/world/2013-04/21/c_132327175.htm>.

1017 Zhongguo Renquan Baogao(H [ A A4 7 )[ Chinese Human Rights Reports], available online: Research
Center for Human Rights and Humanitarian Law, Peking University Law School< http://www.hrol.org >.
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Despite the resistance to the universality of human rightsin China, there have been
some steps towards the realization of human rights in Chinathat can be attributed to the
influence of international human rights law.'®*® The development of a comprehensive
social security system and health service system and the passage of legislation to reach
formal equality for women are examples that show the Chinese government’s willingness
to improve human rights.'*® The following will examine how women's human rights have
been promoted in modern China under the influence of internationa human rights
development. This case study provides a perspective to argue whether international human
rights laws could be used to influence tongzhi human rights legal reformsin China.

Women's rights are often used as a comparative subject while doing research on gay
rights, both internationally as well asin China.'®® Thisis because women have along
history of being discriminated against in China, and such discrimination is made on the
grounds of sex, which has similarities with the tongzhi group. In International Commission

of Jurist’s submission to the Supreme Court of Nepal, the commission stated:

Asamatter of international law, sexual orientation discrimination isaform
of sex discrimination. Indeed, the former is not possible without reference
to the sex of theindividual. [...] Discrimination on the grounds of sex is
often the consequence of behaviour that is not in conformity with the
popularly understood sex or gender role.’%%

Similarly, in Chinathe tongzhi are discriminated against because their sexual desires

are different from what society expects for their gender, therefore the discrimination

1018 Francine Kavanagh, “Chinese Human Rights: towards a Theory of Success’ (2005) 1 European Law
Students’ Association SPEL at 26.

1019 g,

1020 Balzano also used women right as case study to research gay rights development in China. See Balzano,
supra note 287 at 15.

1921 | nternational Commission of Jurists,“ Submission to the Supreme Court of the State of Nepal, Providing
the Basisin International Human Rights Law for the Prohibition of Discrimination Based on Sexual
Orientation and Gender Identity and Other Connected Matters’ (January 9, 2008) at 5. Reprinted in James
Anderson, Human Rights Protections for Sexual Minoritiesin Insular Southeast Asia: 1ssues and Implications
for Effective HIV Prevention (Bangkok: UNESCO Asia and Pacific Regional Bureau for Education, 2011) at
56.
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against gays or lesbians could be characterized as discrimination on grounds of sex. Some
challenges against women’s human rights development in China seem similar for tongzhi
rights development. The change in women’s legal and social status to some extent reflects
China’s evolving understanding of sexual diversity, which could provide a good foundation

for the future development of gay rights.'%%

a. Women’s Human Rights Protection in I nternational Human Rights Law

Although women constitute over half the population of the world, they have been
excluded from early human rights protective instruments despite the fact that the treaty
language is gender neutral. International human rights law was male-oriented in the
beginning, evidenced by early Western lawyers and philosophers who understood civil and
political rights were to protect men in public life and their relationship with government
instead of considering women.’®® Hence, the status of women in the world was deemed
inferior in the past due to the lack of any international recognition. Discrimination against
women is common, including gender-based abuses, such as sexual assault and domestic
violence, denial of reproductive freedom, and inequality of opportunity in education,
employment, housing and healthcare.®* The political and civil rights for women were not
guaranteed. Even now, women'’s political and civil rights are still unequal in many
countries, '
Despite gender-neutral laws, the international arena has begun to pay attention to the

differences between women and men since the 1950s. Anincreasing awareness and

acknowledgement of women’s rights has arisen with the appearance of some international

1022 Ba)zano, supra note 287at 15.

1023 Rebecca J Cook, ed, WWomen and International Law Human Rights of Vlomen: National and I nternational
Per spectives (Philadel phia: University of Pennsylvania Press, 1994), at 12.

1024 julie Peters & Andrea Wolper, eds, Women's Rights, Human Rights: International Feminist Perspectives
(New York: Routledge, 1995) at 2.

1925 The United Nation Department of Economic and Social Affairs, “The World’s Women 2010 Trends and
Statistics, Executive Summary” (20 October 2010), online: United Nation Statistics Division
<http://unstats.un.org/unsd/demographi c/products/Worldswomen/WW2010pub.htm>.
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treaties exclusively addressing women’s issues, such as the Convention on Political Rights
of Women (1953),'%%® the Convention on the Nationality of Married \Women (1957).%%’
The most important international document for women’s human rights to date is the
Convention on Elimination of All forms of Discrimination against Women (CEDAW). It
was adopted in 1979, and entered into force in 1981; until now there are 187 signatory
country parties.'®® The CEDAW stipulates a series of human rights for women,
establishing equality for all women in both the public and private spheres, including health,
education, family and political participation.’®® The UN has also held a series of World
Women Conferences, in Mexico in 1975, Copenhagen in 1980, and Nairobi in 1985 and
Beljing in 1995, which have focused world attention on women’s human rights promotion

and development. 1%

b. Challenges against Univer sal Human Rights Protection for Women in China
China attempted to play a more active role in world affairs since the economic reforms
in the late 1970s by ratifying avariety of international instruments.*®! In order to show its
resolution in promoting equality of women, China hosted the 5™ World Women Conference
in Beijing and passed the notable Beijing Declaration and Platform for Action. %%
However, there were two major barriers against the universality of women’s human rights
in China: first, the subordinate role of women in traditional Chinese culture, and second,

the general lack of a concept or notion of human rights among the Chinese people.

1026 Convention on the Political Rights of Women, 7 July 1954,193 UNTS 135.

1027" Convention on the Nationality of Married Women, 11 August 1958, 309 UNTS 65.

1028 CEDAW, supra note 177.

1029 See eg., articles: 7(elimination of discrimination against women in political and public life), 10
(education), 11 (employment),13 (equality for women in economic and social life including the right to
family benefits), 14(2)(b)(right of women to have access to adequate health facilities), 15 (right of women to
conclude contracts and administer property), 16 (equal rights of women to marriage and family relations,
including choice of name, choice of spouse, management of property and parental rights).

100 The United Nations Department of Public Information, “The Four Global Women's Conferences 1975 —
1995: Historical Perspective” DPI/2035/, May 2000, online: Division for the Advancement of Women
Department of Economic and Socia Affairs<http://www.un.org/womenwatch/>.

1031 g pra note 1000.

1932 | bid.
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i. The Subordinate Role of Chinese Women in Traditional China

The historical record has shown that men and women were not equal in traditional
China.®* The position of women has been subordinate to men for centuries and the
control over women was common both within the family and within society in traditional
China 1%

A genera principle of gender relationships in Confucianism, the dominant
philosophical ideology in traditional China, is male domination over women.***®
According to Confucianism, awoman was subject to the mora guide of “the three
obediences’, which meant a Chinese woman was subordinate to her father when she was
unmarried, to her husband when she was married, to her son when and if shewas a
widow. %%

Confucianism, which was adopted as the ruling ideology in most dynasties, had a
significant influence in traditional Chinafor over athousand years. The status of women in
traditional Chinawas subordinate under men.*®*” In employment, women were prohibited
to serve in governmental positions because they did not have access to the examination
system that was a major path to a political career in traditional China.'®® Also, in marriage,
men and women were unegual because monogamy only applied to women whereas
polygamy was legal for men.*®® Husbands could divorce his wife for seven reasons but a

woman could not ask for divorce voluntarily.’®® After divorce, awife only took her

personal property that she brought to her husband, and could not ask for separation of

1033 Chang, supra note 984 at 67.

193 1pigl,

1035 K ong, supra note 242, at 151.

1036 | pid.

1037 Elisabeth Croll, Feminism and Socialismin China (London, Henley and Boston: Routledge & Kegan
Paul,1978) at 12.

1988 |pid at 15.

1039 Qin Yadong & Huang Dawei (Z 1V %2 & # K &), “ Zhongguo Gudai Hunyin Zhidu Tanxi ([ 75 AL 45 4H
1l E R BT [Investigation and Analysis about Chinese Ancient Marriage]”, (2007) Journal of Qigihar
University (Phi & Soc Sci), 57 at 57.[trand ated by author]

1990 | pid at 59.
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mutua property. '+

Although Confucianism was abolished as the ruling ideology during the Cultural
Revolution, it remained influential. The general preference for male babies provides a good
example.'®? Thisis due to several reasons, including the fact that a daughter cannot
perpetuate the family name and will be sent out to other families. Another reason isthe
concern that, due in large part to the historical subordinate status of women, daughters
would suffer alot of discrimination or unequal treatment in their future. For instance, the
high unemployment rate of women in Chinais a consequence of the exclusion of womenin
the employment market.'®*® Massive domestic violence against women also originates

from the traditional thoughts that consider women are subordinate to men.'%*

ii. The Lack of a Concept or Notion of Human Rights

As stated above, the idea of human rights originated in Western societies, and it
emphasi zes the rights to which an invidual is entitled to from his or her birth regardless of
other factors. However traditional Chinese culture emphasized collective rights rather than
individual rights and the collective interest should always be prioritized in conflicts with
therights of individuals. An individua’s rights and duties are conditional on their
contribution to the good of the whole society.®*® Chang summarized some major
differences between Confucianism, representing the mainstream of traditional Chinese

cultural thinking, and Western human rights concepts:

Confucianism does not accept asocial individuals but emphasizes the
importance of social beings living in society or acommunity. For

194 1pid at 59.

10%2 Tania Branigan, “China's great gender crisis’ ( 2 November 2011), the Guardian, online <
http://www.theguardian.com/>

1043 i Yinhe (Z=441), Nvxing de Xianzhuang yu weilai (% P4 IR 5 & 5)[ The current Satus and future
of Women], ebook, published on aizhi (% %)< http://www.ai zhi.org/book/book2/00.htm>, at chapter two,
employment and income.

104" | bid,at chapter three: new issues.

19% yuchao Zhu, “Chinaand International ‘Human Rights Diplomacy’” (2011) 9 (2), China: An International
Journal, 217, at 220-221.
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to fundamental ideological disagreements with Western democracies. Mao viewed “human
rights as a product of Western Captialism, “are idealogica expression of class (bourgeois)
egoism.” ™’ Mao never considered the concept of human rights protection when they

came to power.’**® |nstead, Mao adopted “ socialist man” to establish the “totalitarian

example, when modern human rights advocates claim that human beings
have rights regardless of personal characteristics such as cultural
background, this goes against the Confucian view of humanity.

[ T]he common knowledge of a Confucian’s view of society isthat it
is based on families...any assertion of human rights would be premised
on the view that human being are egoistic[...]seems to run counter to the
Confucian ideal of familial relationships.

[T]heideas of hierarchy and paternalism in Confucianism seems to
be incompatible with Western human rights ideas based on individual...

[T]he non-litigious nature of Confucian society...reect[s] modern
human rights concepts because advocating rights would turn social
rel ationships from harmonious to confilicting or litigious.**

The concept of human rights was not accepted during Mao's period prior to 1979 due

political control”.*** John Cooper provides an explaination:

Mao’ s notion of acomplete ‘socialist man’ assumed the Marxian
proposition that “so-called human rights’ in the West gave the individual
special protections and therefore subordinate the individual personality by
making certain rights or freedoms more important than others. Mao’'s
thinking seemed to derive naturally from Marx’ sideathat bourgeois
human rights were “ against another person” and that they stemmed from
the competitive struggle in class societies under capitalism.'*°

The coincidental combination of the traditional Chinese cultural thinking on individual

1046
1047
1048
1049
1050
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Chang, supra note 984, at 124-126.

Ibid,at 127.

Ibid,at 128.

John F. Cooper, “Defining Hum an Rights in the Peopl€e's Republic of China’, YUAN-LI W U ET
.,Human Rights In The People's Republic Of China (1988) 10,at 11, reprinted in Chang, supra note 984,
at 128.
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rights and Mao's ruling ideas rendered the concept of human rights unfamiliar within the
Chinese society.’®" Until 1979, the concept of human rights was first recognized and
developed gradually following the economic reform and Open policy. The gradua

devel opment of the human rights process has been intertwined with the development of a
modern legal system.'®? The economic reform and devel oping demand for the safeguards
of acorresponding legal system, and therefore, the synergies between the economic reform
and the massive legal reform led to greater attention to human rights protection. Following
agreat deal of Western criticism of massive human rights violations in Chinain the 1990s,
the discussion of human rights protection in China has become common in academiaand in
the mass media 1> By the turn of the century and new century, the concept of human
rights was familiar in Chinese society by the introduction of human rightsin the

Constitution.'®*

c. Development in Legislation Regarding Women'’s Protection under the Influence of
Inter national Human Rights Law
The systematic protection of women’s human rights in Chinese jurisdictions has been
built gradually. In terms of specific women’s human rights, China has enacted a variety of
new pieces of legislation or lega amendments aiming to eliminate serious discrimination

against women under the pressure of international human rights law.

i. Constitution

Sinceitsfirst Constitution in 1954, China has had three different Constitutions, in 1975,

1051 | pidl,

192 1pid.at 79.

1% Zhongguo Renquan Fazhan 50nian (H1 B A KUK B 50 4F) [Human Rights Development in China: 50
Years] (February 2000), Guowuyuan Gongbao (55 i 22 #) [St. Council GAZ.], Beijing, online: Chinese
Government <http://www.gov.cn/gongbao/> (China) [trandated by author].
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1978 and 1982.1%° The 1982 Constitution is the current Chinese Constitution and it has
been amended four times, in 1988, 1993, 1999 and 2004.1%° After these amendments, the

concepts of human rights protection, rule of law and democracy are expressly stipulated in

the current Constitution.'®’

The 1982 Constitution reaffirms the equal rights for women in articles 48 and 50.

Article 48

Women in the People’'s Republic of China enjoy equal rights with menin
all spheresof life, in political, economic, cultural, socia and family life.
The State protects the rights and interests of women, applies the principle
of equal pay for equal work to men and women alike and trains and
selects cadres from among women.

Article 50

Marriage, the family and mother and child are protected by the state. Both
husband and wife have the duty to practice family planning. Parents have
the duty to rear and educate their children who are minors, and children
who have come of age have the duty to support and assist their parents.
Violation of freedom of marriage is prohibited. Maltreatment of old
people, women, and children is prohibited.

Since 1985, the Chinese government has launched a series of national legal education
campaignsin order to address the general lack of legal knowledgein public.'®® During
these campaigns, the study of the Constitution was the primary focus, and consequently, the
public awareness of the principle of equality of men and women was raised.’®® It has
accelerated the adoption of other legislation addressing the issue of equality for women to

some extent, 1%

1055« Zhongguo XIANFA de Zhiding he Xiugai ([ %& v (1 5& #1114 2% [the Enactment and Amendments
of Chinese Constitutions]”, online: Xinhua News <http://news.xinhuanet.com/ziliao> [translated by author].
1056 .

7 g
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A 4 #4i) [National Legal Education: 1deology Revolution in wonderland (China)]” (16 May 2011),
online: the National People’'s Congress of China Website, <http://www.npc.gov.cn/ >.[trandated by author]
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ii. Law on the Protection of Rightsand I nterests of Women

With the accession to CEDAW, China enacted specia law to protect women'srightsin
1992, i.e., The Law on the Protection of Rights and Interests of Women (LPRIW), which
represented a victory in women’'s human rights devel opment. The main objectives of the
LPRIW areto set out a series of legal norms guiding social relationships between the sexes
and to guarantee women’s rights and interests. As such, the LPRIW has a
semi-constitutional character.’®' The LPRIW essentially enumerates the provisions of
CEDAMW. It affirms the fundamental principle of equality between the two sexes, it listsa
series of human rights for women, and it establishes equality for all women in both the
public and private spheres, including health, education, family and political participation.

However, some scholars criticized the implementation of the LPRIW dueto lack of an
effective legal enforcement mechanism.'®? In response to this criticism, the Chinese
government made an amendment in 2005 to strengthen its enforcement. The 2005
amendment clarifies the government’s responsibilities, including the executive branch, the
obligations of other parties, and it detailed remedies.’®® The LPRIW isimportant
legislation in the history of protecting women'’srightsin China under the efforts of the
central government and the UN. Itsimplementation is far from scholars expectations but at
least theoretically, the traditional idea of the subordinate role of women in history has been

changed to some extent.****

iii. Other Legidation

1%L Funv Quanyi Baozhang Fa (1 % K035 £ F32) [Law on the Protection of Rights and Interests of Women]
(adopted by the National Peopl€e's Congress of China On April 3, 1992, effective on October 1,1992) 1992,
NPC, online: pkulaw <http://en.pkulaw.cn>. [IPRIW]

1062 Chang, supra note 984 at 311.

1% Funv Quanyi Baozhang Fa (2005 Xiuzheng) ({14 23 f£F% (2005 £ 1F) [ Law on the Protection of
Women's Rights and Interests (2005 Amendment)] (Amended by Standing Committee of the National
People's Congress of Chinaon August 28, 2005),online: pkulaw <http://en.pkulaw.cn>.

1064 Chang, supra note 984 at 311.
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Under pressure from the international community and from international treaties,
China has actively encouraged governmental departments to adopt a variety of regulations
or laws to address women'’s equality in different fields.

With regard to employment, between 1988 and 2012, there were a few specific pieces
of legislation addressing women’'s human rights that were passed by different ministries,
for instance: the Regulations Concer ning the Labor Protection of Female Staff and Workers
(1988),'%% the Law of the People's Republic of China on Maternal and Infant Health Care
(1994),'%° and the Special Rules on the Labor Protection of Female Employees (2012).1%%7

Asto the serious issue of trafficking women in China, the 1997 new Criminal Law
enhanced the punishment of traffickersin the Decision Regarding the Severe Punishment of
Criminals Who Abduct and Traffic in or Kidnap \Women or Children.’®® Compared to the
1979 Criminal Law, the 1997 Criminal Law addresses the issue of trafficking women in
much greater detail by defining “trafficking”, categorizing different situations and
corresponding punishments.*®® According to article 240, the offence of “trafficking
women” is a severe crime and the penalty can reach imprisonment of five to ten yearsin
addition to fines.®™® The following more serious situations could lead to over ten years
imprisonment or lifein prison: trafficking in more than three women and/or children,

raping the victims, forcing victims into prostitution, kidnapping through coercive means for

1055 Nvzhigong Laodong Baohu Guiding (% 1: T35 5 {47 #) i) [Regulations Concerning the Labor
Protection of Female Staff and Workers] (Adopted on 28 June 1988 by the State Council, promulgated on 21
July 1988 and effective from 1 September 1988), online: pkulaw <http://en.pkulaw.cn>.

108 ‘Muying Baojian Fa (£} 22 {i#{i2:)[Law on Maternal and Infant Health Care] (adopted at by the Standing
Committee of the Nat’| People's Cong. on October 27, 1994, effective as of June 1, 1995), online: pkulaw
<http://en.pkulaw.cn>.

1%7 Nv Zhigong Laodong Baohu Tebie Guiding( % B T. 55 5l {54745 51 # 52 [Special Rules on the Labor
Protection of Female Employees] (adopted by the State Council and effective on April 18, 2012), online:
pkulaw <http://en.pkulaw.cn>.

1088 Guanyu Yancheng Guaimai, Bangjiang Funv, Ertong de Fanzuifenzi de Jueding (4: [ A\ K Z 4% T
FEAERRSE . PRI L. JLEMIILIES TP E) [Decision Regarding the Severe Punishment of Criminals
Who Abduct and Traffic in or Kidnap Women or Children] (Adopted by the Standing Committee of the
Seventh Nat'| People's Cong. on September 4, 1991), online: pkulaw <http://en.pkulaw.cn>.

1089 Xing Fa (97 Xiuding) (J13%(97 4&1T") [Criminal Law(97 Revision)] (Adopted by the National People's
Congress of Chinaon July 1, 1979 and amended by National People's Cong. on March 14, 1997) c 4, art 240,
online: pkulaw <http://en.pkulaw.cn >.
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the purpose of selling the victims, selling women or children across China's borders.’®* In

May 2009, Chinese central Police Department launched a special campaign targeting the
crime of trafficking women and children, in which a number of women were rescued.**”
As reported, in 2013, the national railway police took effective measures against traffickers

in railway stations cross the country, and successfully rescued 118 women and children.’*”

d. Evaluation of Human Rightsfor Women in China

Thereis still abig gap between the stipulations contained in the law and the
enforcement of the law in Chinawith regard to women’s human rights protection. '
Under Maoism, law was considered as the will of ruling class, i.e., CPC in China, as
opposed to amethod of protecting invividual rights.’®” Although there have been a
number of legisative development for women’ human rights, it does not have the same
implication and influence as in Western countries. The Chinese Constitution is a state
policy guideline rather than abill of individual rights. Chang also criticized: granting
so-called collective women's rights as awhole in | egislation does not change the fact that
each individual woman is still “subject to the dictationship of the proletariat, and this
concept does not necessarily recognize awoman as having inalienable human rights imply
by being a human being” .2’

The absence of meaningful and effective mechanisms for human rights law

enforcement in Chinais another serious issue. There are no effective systems to ensure

7 Ibid.

1072 =l

Quanguo Gongan Jiguan “Daguai” Zhuanxiang Yundong Jianyao Qingkuang (4= [E 2 % HL < T3 %
Ti4T 815 45 ) [Briefing on National Police’s a Special Action Againgt Trafficking Women and Children],
7 May 2009, Ministry of Public Security, online: Ministry of Public Security of China
<http://www.mps.gov.cn/> [trand ated by author].

1073 ghi Jingnan & Zhou Wei( 5 3% % & 4[5 14), Quanguo Tielu Gongan Yanda Guaimai Fanzui, Jie Jiu Funv
Ertong 118 Ming (4 [ 2k A % =T 95209k fifdd 2o )L #11844) [National Railway Police takes
Serious Measures against traffickers, Rescue 118 Women and Children](5 September 2013),online: Chinese
Government Web< www.gov.cn>.[translated by author]

1074 Chang, supra note 984 at 311.

19 bid at 129.
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constitutional supremacy; the principles stipulated in the Constitution are guidelines. The
LPRIW was criticized as a* paper tiger” or set of propaganda without the guarantee of
detailed articles stipulating the implementation.'®”” Women's situation in China has also
been claimed as worsening: gender-based employment discrimination, sexual harassment
and domestic violence against women have become more serious and worse in the new
century. %’

However, the enactment of these laws has raised public awareness on the issue of
sexua inequality and the LPRIW demonstrates the government's intention to solve the
problem. The principle of equality in the Constitution provides formal equality for women,
which has been beneficial to shift the traditional thinking of the subordination of women.
International human rights law has aso helped overcome resistance to human rightsin
China during this journey.

The government also hopes to take the opportunity to upgrade the traditional idea of
human rights among Chinese society to guarantee its citizens that they enjoy the basic
human rights stipulated in international human rights law.*®”® Therefore it can be seen that
with regard to the promotion of women’s human rights, the government's active attitude in
supporting women'’s equal rights has had a significant impact on traditional thinking of

women's subordination and a certain amelioration of the situation of women in China.

3. Discussion: How International Human Rights Law Can Contribute to Tongzhi

77 1pid at 311.

1078 'Balzano, supra note 287 at 16. “ Gender-based employment discrimination (including sexual harassment)
and violence against women are common problems. In a 2000 survey done by the Chinese Academy of Social
Sciences of six hundred women in Shenzhen City, 32% said they had been victims of sexual harassment. A
similar survey in Beijing revealed that 71% of the participants had been victims (mostly in the workplace) of
sexual harassment.\WWomen are often seriously deprived of educational opportunities as well. One survey
indicated that of the 2.6 million children that did not enter school in 2004, two-thirds were female, and 70%
of Chinasilliterate population is female. Alarmingly, despite numerous laws and regulations enacted since
the early 1990s to protect women, violence and discrimination seem to have increased in the last few years. In
2003, surveysindicated that the rate of domestic violence had risen 8.2% since 2000, and the number of cases
of domestic violence leading to death increased over 50% between 2002 and 2003.” [footnotes omitted)]

197 Chang, supra note 984 at 291.
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Rights Development in China

With the increasing tendency towards strengthening human rights protection in the
international community, the Chinese government has been willing to forge a good
international image through ratifying and/or acceding to avariety of international
treaties, and through participating in various international human rights events. A
notable development at the domestic level was the 2004 Constitution Amendment
explicitly stipulates that “the State respects and protects human rights’.**° It was
highly praised as a“ constitutional guarantee for the protection of human rights and for
the implementation of human treaties in Chinese domestic law.” ' Asa consequence
of these devel opments, some have claimed that it isa good time for gay rights
advocacy because legalization of same-sex marriage will help Chinato win a good
international image as the first county in Asiato legalize same-sex marriage. '

The increasing recognition of gay and lesbian rights in the core international treaty
bodies could compel the Chinese government to change its repressive indifference policy.
The am of the current Chinese repressive indifference policy isto block sexual minorities
and make this group invisible in society. The rapid development in international human
rights law supporting the protection of sexual minority rights could play an ice-breaking
role and provide a theoretical foundation for academic discussion.’®® The massive
exposure of this topic in the academic or political arena, along with tongzhi community
events, could raise great awareness of tongzhi issuesin society. This has aready been seen

with the depathol ogizing of homosexuality in Chinain line with international medical

1080 X IANFA Xiuzhengan (2004) (%::1&1E% (2004) [Amendments to the Constitution (2004)]
(promulgated by the National People's Congress of China on March 14, 2004, effective on March 14, 2004),
art 24. online: pkulaw <http://en.pkulaw.cn> [ Amendments to the Constitution (2004)].

1081 % ue Hangin and Jin Qian, supra note 986 at 309.

1082 1 i Yinhe (Z=427), Wo Tiyi Tongxing Hunyin Hefahua de Wuge Liyou (3521 [F) 1 S 48 &340 1
F./M2E H) [My Five Reasons To Propose L egalization of Same-Sex Marriage], online: 163.com, Lady
Channel <http://lady.163.com> [trandated by author] [Yinhe, “My Five Reasons To Propose Legalization of
Same-Sex Marriage’].

1083 Zhou Dan, supra note 371 at 307.
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standards, 1%

However, it is still questionable how far that international law can influence tongzhi
rights development in China due to the three main obstacles for the universality of human
rightsin China.

The two major resistances against universality of international human rights, i.e.
cultural difference and the importance of economic over legal rights, appear to be
weakening in China on the topic of tongzhi rights.’®® Unlike Western countries, China
does not have strong religious opposition to the tongzhi community. In fact, the tolerance
of homosexuality in Confucianism culture helps weaken the cultural differences argument
against the universality of human rights. In response to the primacy of the economy
argument, there are no supporting evidences showing that suppression of human rights of
sexua minorities can yield economic benefits. Conversely, studies show positive economic
impacts by ending discrimination against LGBTSs. For instance, according to a study by the
Williams Institute at University of California, Los Angeles School of Law, same-sex
weddings could create hundreds of job opportunities and generate capital benefits into the
local economy. %%

State sovereignty, the third major obstacle to the universality of human rights, is likely
to be used by the central government in response to the tongzhi human rightsissue. The
CPC is suspicious of other Western countries using human rights as a guise to impose
Western political standards and modes of development on China.*®’ It was claimed that
the political reason behind the repression of Falun Gong is that any growing power might

threaten the CPC's supremacy in China.*®®® Consequently the central government strongly

1084 \WWHO, supra note 424. In 1992, the World Health Organization removed homosexuality from the 10th
revision of the International Classification of Diseases (ICD-10), adecision that went into effect in 1993.

1085 Cultural differences see the discussion at p 135; the importance of economic development, see the
discussion at p 231.

1086« gtydy: Gay marriage good for economy” (June 9, 2008), online CBSNews< http://www.chbsnews.com>.
1087 K avanagh supra note 1018 at 23.

1088 7hi Gen (L #R), “Gongchandang Weishenme Yao Zhenya Falungong (377 5 JyH 4 B8 1546 Th)
[Why did the Communist party repress Falun Gong?]” (13 April 2009), Epochtimes, online: Epochtimes
<http://www.epochtimes.com> [translated by author].
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resists any criticism of human rights issues related to Falun Gong from the international
community by claiming that such criticism does not take into account the CPC’s perceived
threat to its sovereignty.’® It is difficult to predict whether or how the central authority
will adopt the state sovereignty argument to respond to the international human rights
criticism regarding tongzhi rights. It could be argued the central authority might change its
repressive indifference policy because granting tongzhi some human rightsis unlikely to
threaten the CPC’s supremacy as tongzhi equality claims are relatively not politically
driven as compared to the human rights claims made by the Falun Gong or the Tibetan
independence movement. The next chapter will take a closer examination on what forces or
factors could lead the central authority to take actions on tongzhi rights on their own,
without external pressures.

It should be noted that the major difference between women's right and tongzhi rights
isthe official authority's attitude. During Mao's period, the CPC and the central authority
supported the theme of women rights protection.'®® With reference to tongzhi human
rightsissues, it is clear from the repressive indifference policy that the Chinese authority
does not currently support tongzhi rights. This policy is also reflected in China's voting
record on sexual orientation issues at the UN. China abstained at two significant votes
regarding to sexual orientation human rights: 2008 Joint Statement in UN General
Assembly and 2011 Human Rights Council's Resolution for the study on human rights
issues regarding sexual orientation and gender identity.

Another issue of concern that might limit the influence of international human rights
law is the fact that China has not ratified the ICCPR. As such, many decisions and general
comments in favour of sexual orientation rights made by the HRC are not binding on China.

Also since there is no separate international treaty regarding sexua minority human rights,

1089« Zhongguo Fandui Meiguo Liyong “Falungong” Ganshe Zhonguo Neizheng (H [ 5z % 35 8 1) i “ 146
Iy v fBT- 34 R [ S ) [China Opposes United States interference with China domestic affairs using the
issue of Falun Gong]” (4 November 1999), Sna News, online: Sina <http://news.sina.com.cn/> [translated by
author].

10% Chang, supra note 984 at 115.
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thereisstill along road to achieve equality for sexual minorities within the UN on the
same scale as was legally or theoretically achieved for women.

Thus, depending solely on international human rights law to develop tongzhi
human rightsin Chinawould be insufficient. In fact, the central battlefields for human
rights law are local and national; the principles recognized in international human
rights law are generally supplementary to and supportive to the national
development.’®" International human rights law can provide the legal doctrines and
guiding principles for anational discussion on tongzhi rightsin China. It can raise the
awareness of the tongzhi human rights practice. It isimportant to recall that effective
domestic judicial processes and human rights institutions are important mechanisms of
international human rights law enforcement. However, China lacks such effective
implementation mechanisms. It is easier to have equality principles stipulated in the
Constitution than establishing an effective mechanism to ensure equality. The mere
introduction of equality in the Constitution can be seen as formal equality. In practice,
the Constitution is not invoked in any equality claims in Chinese judicia practice,
which has the practical effect of denying judicia recourse for a person whose
constitutional rights were infringed. Also there are few official human rights protection
ingtitutions in China dealing with human rights complaints. Thereis along road to
reach substantive equality in Chinese human rights judicia practice without an
effective mechanism to ensure the implementation of the principles stipulated in
existing legislation. What isworse, formal equality of tongzhi rights are not even
recognized in the Chinese Constitution.

It isinteresting to note that some Chinese scholars have suggested that the
globalization of gay rights could jeopardize tongzhi rights development in China because

Western standards and devel opment patterns might not be appropriate for the tongzhi

1991 Donnelly, supra note223 at 105-106.
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community in China.'®® Anti-globalization in China has increased since the economic
reform took placein 1979.2° The CPC tends to adopt this opposing voice as a form of
nationalism against international criticism, in particular, in the field of human rights.
Furthermore, some gay activists also claim Western pattern of gay rights development are
unsuitable for the Chinese tongzhi. Chou Wan-shan argues that the specific culture of
Chinese tongzhi should have an “indigenous’ Chinese same-sex identity that should be
different from the Western gay identity.'®** He argues that Chinese culture, built on a set of
Confucian values, is quite different from the Western individual -centered culture, and it
should be considered in the tongzhi rights devel opment. The Chinese cultural factors and
specific political environment are taken into account in the discussion on legal reform and
strategic thinking presented in the next chapter.

While there has been a great change as aresult of Opening Policy, the CPC will not
give up its political leadership or control over society, including its influence over the
family or private life. Thus, without the support from the CPC, it can be seen that
international human rights laws and pressure from the international community will have
only amarginal effect on the promotion of human rights devel opment on tongzhi equality

in China.

C. Regional International Organization Model

From the discussion on sexual orientation rights development in the European regional
human rights system in Chapter Four, it can be seen the European process shared the same
progressive pattern seen in the UN system, which isidentified by Waaldijk.'*® The
journey began with criminal law: decriminalization of same-sex acts, remova of unequal

of ages for consent for same-sex acts, and legalizing same-sex group sexual activitiesin

1092 Ho, supra note 234 at 11.

1093 | bid.

1094 See generally, Chou Wan-Shan, supra note 238, at 1-9.
109 \Waaldijk, supra note 76.
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private. During the process, the ECtHR played an important role by making
groundbreaking decisions recognizing sexual orientation rights in various areas of
day-to-day life.’®® Since the ECtHR'’s decisions are binding on member states, the states
have to execute these judgments thereby having a direct impact at the domestic level.
Furthermore, the EU aso affirms sexual orientation rights by adopting various regiona
legislative measures to protect these rights. For instance, as a pre-condition to access to the
EU, the applicant states have to ratify the ECHR, which, based on ECtHR jurisprudence,
recognizes sexual orientation rights and change any domestic law that isinconsistent with
the ECHR. Thisimpels legal reform in candidate States. In Asia, the only regional
organization iISASEAN, which has an increasing impact in Asiaas well as China. ASEAN
has been working hard at promoting human rights development in member states. Although
Chinais not the member state of ASEAN, the increasing cooperation between these
economic entities necessitates communication regarding civil and political matters.'®’ Can

ASEAN, aregiona organization in Asia, promote the tongzhi rights development in China?

1. Overview of the Only Regional Organization in Asia: ASEAN

ASEAN comprises the ten Southeast Asian nations. Brunei, Myanmar, Cambodia,
Indonesia, Laos, Maaysia, Philippines, Singapore, Thailand and Vietnam. ASEAN was
founded in 1967 by Indonesia, Malaysia, Thailand, Singapore, and the Philippinesto
protect each state's sovereignty at the height of the Cold War.'®*® These non-communist
Southeast Asian nations came together to reinforce their security by keeping America
involved against the communist countries, North Vietnam, Chinaand the Soviet Union.'

Under the original intention of the Association, sovereignty protection was a

significant notion and therefore non-interference in the domestic affairs of its members was

10% See supra discussion at Chapter Four, at p 175.

1997 | nfra, ASEAN and Chin,at p 255.

1098 « ASEAN Member States”, online: ASEAN <http://www.asean.org/>.

109 Alyssa Greenwald, “The ASEAN-China Free Trade Area (ACFTA): aLegal Response to China's
Economic Rise?’ (2005) 16 Duke JComp & Int’'l L193 at 204 (QL).
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the Association’s fundamental principle in states' diplomacy between member states. It
should be noted that economic cooperation was not a consideration for the founders of
ASEAN; conversely ASEAN was intended to be “just aloosely-organized political
association with minimum institutionalization, and without legal personality or
constitutional framework.” %

By the mid 1990s, this original intention had become obsolete, after the collapse of
Soviet Union and the continuing economic globalization, ASEAN incorporated four new
nations, Vietnam, Laos, Myanmar and Cambodia respectively during the 1990s,*'%*
Meanwhile, ASEAN reformed itsinstitutional structure, formalizing summit meetings,
increasing the duties and rank of the Secretary-General of ASEAN, strengthening and
improving the levels of interaction between officials among the member states in 1992.*%
After that, economic considerations began to play an important role on the ASEAN agenda.
The success of the ASEAN Regiona Forum (ARF), the implementation of ASEAN Free
Trade Area (AFTA), the creation of ASEAN plus Three (APT) (i.e. ASEAN plus China,
Japan and South Korea), and the launch of East Asia Summit (EAS) linking ASEAN with
China, Japan, Korea, Australia, New Zealand and India demonstrates that ASEAN has been
increasing its presences and reputation as the leader of regional cooperation in the
Asia-Pacific region. %

The year 2007 was historical for ASEAN with the passing of itsfirst formal
constitution, the ASEAN Charter, signed by ten member states. The ASEAN Charter
provides legal personality to the Association for the first time, and al so addresses economic
cooperation by aiming towards an economic community among member states by covering

trade, investment and skilled workers' movement by 2015.1'% Furthermore, the preamble

100 kg,

101 «The history of ASEAN”, online: ASEAN <http://www.asean.org/>.

102 « ASEAN Structure”, online: ASEAN <http://www.asean.org/>.

103 «External Relations”, online: ASEAN <http://www.asean.org/>.

1104 Charter of the Association of Southeast Asian Nations, December 2007, (Jakarta: ASEAN Secretariat,
2008), online: ASEAN < http://www.asean.org/asean/asean-charter/asean-charter >.
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of the ASEAN Charter stipulates anumber of liberal norms and principles regarding
democracy, the rule of law and good governance, respect for and protection of human

rights and fundamental freedom are to guide the Association.

2. Human Rightsand ASEAN

At the 1993 World Conference on Human Rightsin Vienna, the ASEAN member states
claimed that the seeking of economic development should trump other political rightsin
response to the appeal s from Western nations to adopt universal human rights.™*® Thus,
along with many other Asian countries, the ASEAN countries supported the Bangkok
Declaration at Vienna, which was essentially an espousal of Asian Values, relying on
economic development and state sovereignty arguments to resist the universal human rights
adoption. ™%

Non-interference, as a foundational principle of ASEAN, essentially means that
“regime type, economic structure and ethnic and social class compositions’ should not be
subjects for debate within ASEAN. ™" While this principle might have served ASEAN
well during the Cold War, it eventually weakened the organization’s international
reputation and credibility at handling human rights issues. The gross human rights abusein
some ASEAN member states drew harsh international condemnation.*'® ASEAN had
little effect at ameliorating the human rights situations in member states. The principle of
non-interference became a shield for these countries to avoid the criticism from ASEAN. In
fact, the* ASEAN way”, the term often used to describe diplomacy within ASEAN, was

seen as undermining ASEAN’s international image and it contributed to the worsening of

1% Hiro Katsumata, “ASEAN and Human rights: resisting Western Pressure or Emulating the West” (2009)
22:5 the Pacific Review 619 at 622.

196 Ann Elizabeth Mayer, “Universal versus Islamic Human Rights: a Clash of Cultures or a Clash with a
Construct” (1994) 15 Mich JIntl L 307 at 327-29.

197 gheldon Simon, “ASEAN and Multilateralism: the Long, Bumpy Road to Community” (2008) 30:2
Contemporary Southeast Asia 264 at 272.

1% gSee e.g, Trafficking in South-East Asia, addressed in Annuska Derks, Combating Trafficking in
South-East Asia: A Review of Policy and Programme Responses, (Geneva: International Organization for
Migration, 2000), at 16.
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relations between ASEAN and the United States and Europe.™® In an effort to find an
aternative interpretation of the principle of non-interference, ASEAN began to rely on
unofficial channels to conduct diplomacy, which was seen as a more flexible way to discuss
controversial issues such as human rights protection and democracy.**° Unofficial
dialogueis an indirect way for ASEAN membersto criticize their neighbours, and becomes
aconcept just asimportant to interpersonal relations asiit isto international relationsin
Asia. 1111

Since 2005, the ASEAN Ministerial Meetings have begun to plan to establish an
effective human rights mechanism.***? After years of preparation and negotiation among
the member states, the ASEAN Charter was signed in 2007, with a preamble that explicitly
mentions human rights as one of fundamental principles of ASEAN. Furthermore, article
14 of the Charter provides that ASEAN should establish a human rights mechanism. Such a
formal commitment to human rights and democracy was praised as an important
component to raise ASEAN to the same level as other prominent international institutions,
such as the EU and the UN.** |n an unprecedented event, one that showed the
international community that ASEAN was serious about human rights, ASEAN held a
meeting of foreign ministers to address the human rights abuse in Myanmar.**** In their
meeting, the foreign ministers “demanded that the Myanmar government immediately
desist from the use of violence against demonstrators.” ***°
Generaly speaking, the development of human rights within ASEAN has gone through

ashift from strong resistance to gradual acceptance. The ambitious liberal reform planin

ASEAN signals that the previous ground for resisting universal human rights, namely

19 | bid at 269.
110 K atsumata supra note 1105 at 622.
ML bid.
™2 1 pid at 623.
113 gimon supra note 1107 at 278.
14 ASEAN Chair, George Yeo, “ Statement by ASEAN Chair Singapore's Minister for Foreign Affairs
George Yeo”, (27 September 2007), online, Center for South East Asian Studies
1<1r11§tp://59.77.27.55/Arti cle/ShowArticle.asp?Articlel D=1043>.
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Asian Values, has been gradually losing its support in ASEAN. However it should be noted
that the human rightsreform in ASEAN is still initsinitial phase. At the 2008 ASEAN
Summit, it was reaffirmed that human rights remains subordinate to the principle of
non-interference and ASEAN will not interfere in its member's domestic affairs. '

Despite the impressive reform plans, the processes have been especially slow in terms
of sexual orientation rights development. In 2004, the Ministerial Meetings adopted a Plan
of Action that contains a notion of protecting vulnerable groups.***” The definition of
vulnerable groups includes “women, children, people with disabilities, and migrant
workers” without mentioning gays or leshians or other sexual minorities.***® Moreover,
sexua orientation and gender identity was excluded from the ASEAN Human Rights
Declaration (AHRD) adopted in November 2012.*° The AHRD was criticized highly
due to some language adopted in the Declaration apparently upholding the cultural

relativism and limiting important rights.**® For instance, articles 6 and 7 in General

Principles states:

6. The enjoyment of human rights and fundamental freedoms must be
balanced with the performance of corresponding duties as every person
has responsibilities to all other individuals the community and the society
where onelives....

7...[t]herealization of human rights must be considered in the regional
and national context bearing in mind different political , economic, lega,
social , cultural ;historical and religious background.**?*

Regardless of the fact that sexual orientation rights are universally recognized by many
UN core monitoring bodies and EU human rights bodies, the omission of sexual orientation

and a gender identity from the AHRD actually undermines the universal rights and

118 Simon, supra note 1107 at 278.
ﬁi; ASEAN Security Community Plan of Action, Vientiane, November 9, 2004.
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119 AGEAN Human Rights Declaration, 19 November 2012, online: ASEAN Statement & Communiques
<http://www.asean.org >.
120 Generally see, Paula Gerber, “ASEAN Human Rights Declaration: a Step forward or aslide
?gfkwards”( 21 November 2012), online: the Conversation < http://theconversation.conv >.
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freedoms set forth in the UDHR and other international human rights law. AHRD becomes
acultural shield against an international human rights standard. For example, the
government of Malaysiainsists that any discussion of discrimination on ground of sex or
sexual orientation should bein line with “*ASEAN Core Vaues” rather than the decisions of
the UN human rights bodies.**** Ging Cristobal, project coordinator of International Gay
and Lesbian Human Rights Commission commented the AHRD lacks “ concern for
marginalized communities who often suffer horrendous violence because of their sexual
orientation and gender identity and have no avenues.” *** The most recent outrageous
event occurred in April 2013, when the National Organizing Committee of Brunel
Darussalam restricted discussions and limited civil society spaces at the ASEAN Civil
Society Conference/ ASEAN People’'s Forum 2013 for sexual minorities despite of the

strong opposition from the NGOs,**#*

3. ASEAN and China

The relation between ASEAN and China during the Cold War was intense.*** One of
the strategic goals of ASEAN in itsfirst phase was to resist the invasion of communist
countries including China.**®* From China's perspective, ASEAN was viewed as a military
association with anti-Chinese aims.***’ As the relations between United States and China
became warmer, the ASEAN members also gradually set up diplomatic relations with
China beginning in the late 1970s.'%

1122 phj] Robertson, “ASEAN’s Road to Nowhere? Subverting Standards within the ASEAN Human Rights
Declaration” (2012) 4 Strategic Review, online: Strategic Reivew<http://www.sr-indonesia.con/>.
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(13 September 2012) online: IGLHRC <http://www.iglhrc.org/ >.

1124 ASEAN SOGI Caucus, “We are ASEAN”, International Gay& Lesbian Human Rights Commission (8
April 2013), online: IGLHRC <http://www.iglhrc.org/ >.

125 «Overview of ASEAN-CHINA Relations’ (December 2012), online: ASEAN< http://www.asean.org/>.
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The rapid devel opment between ASEAN and Chinatook place in China's booming
economy period.™? Although China's economic rise was viewed as athreat to the
neighbouring countries, it was also viewed as an opportunity for ASEAN to enhance its
own economic development.™*® Also China endeavored to strengthen relationships by
showing its willingness to cooperate and by trying to create a benign profile anong
ASEAN nations.**** The greatest outcome of these efforts was the creation of the
China-rASEAN Free Trade Agreement (CAFTA). Chinaand ASEAN officially announced
their intentions to build a“strategic partnership for peace and prosperity” in 2003.*? The

CAFTA isthe world's largest trading bloc with 1.7 billion consumers,**

4. Discussion: Can ASEAN Promote Human Rights Development in China?

As analyzed in Chapter Four, the EU has played an important role in the promotion of
human rights development among member states and candidate nations (through the
prerequisite to membership of having domestic laws that protect human rights). The
European Commission on Human Rights and the ECtHR has also contributed to the
development of human rights through their observations and binding judgments. The
research question here is whether ASEAN, as the only regional international organization
inAsia, will provoke the development of human rightsin its neighbour, China.

Despite of the passage of the new ASEAN Charter in 2007 giving it legal status,
ASEAN still faces challenges devel oping effective approaches promoting human rightsin
member states. Although economic cooperation among membersisincreasing, the
fundamental principle of ASEAN still remains non-interference in internal affairs. ASEAN

isapluralistic community that promotes cooperation between members based on the

129 gpra notel1125.
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mutual benefits of shared rules, without a strong sense of collective identity.™** The
members are still sensitive to state sovereignty and therefore resistant for imposing
sanctions for non-compliance with ASEAN programs, for instance protection of human
rights.™* Thusit is unlikely that ASEAN will take aleading role in domestic human
rights reform among member states due to the non-interference fundamental principle.

Moreover, ASEAN’shuman rights system is till in a nascent phase. The notion of
protection of human rights was recognized in the new Charter for the first time after along
struggle with Asian Values and economic development as a priority. In fact, besides the
efforts from some democratic member states, it should not be forgotten that Western
pressure has taken an important role in thisliberal reform. As many human rights activists
have remarked, the US and the EU have utilized their economic leverage to coerce
Southeast Asian countries to change their human rights policies over the years.*** Despite
the ambitious reform plans in the short term, there is still alot of groundwork for
institutional development in ASEAN.

It is also anticipated that the close cooperation with China may jeopardize the human
rights practice in ASEAN. China never conditions its trade agreements or economic aid
with human rights, which has permitted some of the ASEAN members to continue their
notorious human rights abuses, unlike other countries that enter into conditional trade
agreements with Western nations.™*” Thus, continued and enhanced trade between China
and ASEA might slow down the human rights devel opment within ASEAN.

Viewed from the opposite perspective, ASEAN's economic relationship with Chinais
unlikely to have an impact on human rightsin China. Thisis primarily due to the fact that
while China shows strong willingness to cooperate with ASEAN, China's economic

devel opment does not depend on ASEAN markets. As such, ASEAN does not have a strong

1134 shaun Narine, “Forty years of ASEAN: a Historical Review” (2008) 21:4 The Pacific Review 411 at 412.
135 Frank Frost, ASEAN and regional cooperation: recent developments and Australia’s interests, (np:
Australian Parliamentary Library, 2013), at 19.

136 K atsumata, supra note 1105 at 630.

137 | bid.
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bargaining position with China, especialy if ASEAN tried to tie their trade to human rights
commitments from China.

Last, but not least, is the question about ASEAN’s expanding membership. Unlike how
the EU has made human rights legislation a prerequisite for membership, it is doubtful that
ASEAN would follow asimilar path given the fundamental principle of non-interference
for dealing with the member countries relations. Furthermore, ASEAN, as an association of
southeast Asian nations, is unlikely to expand northwards to include China. China does
participate with ASEAN at various international fora, such as ASEAN Plus Three (ASEAN,
China, Japan and South Korea), the East Asia Summit, and the ASEAN Regional Forum
(ARF). However, none of these supra-regiona meetings are likely to become international
organizations (with legal personality) and adopt legally binding human rights instruments.
The only realistic way that ASEAN’s debut into the field of human rights might have an
impact on Chinaisif ASEAN were to adopt an impressive and comprehensive body of
rights for sexual minorities. This could bring international embarrassment and shame upon
Chinafor trailing behind ASEAN, aregion that was once the subject of significant
criticism for its human rights record.

To sum up, ASEAN isunlikely to generate regional pressure on the human rights
practice in China due to its nascent human right mechanism and weak economic influence
over China; therefore the European mode is not applicable for China. That being said, the
successin recognizing LGBT rights within the European human rights system provides a
good guideline and reform goal to examine the gays and lesbians legal and socia statusin

China.

D. Canadian Development Model
1. Review of the Main Factorsin the Canadian Development of Gay Rights
During the Canadian development of gay rights, one of the most important factors was

the Canadian Charter of Rights and Freedoms. As a part of Canadian Constitution, the
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Charter contains a variety of basic citizen human rights. Section 15 (the equality provision)
is the main section invoked to challenge discriminatory legislation. Although the Charter
does not explicitly mention sexual orientation as a protected ground, the courts have
interpreted the equality guarantees in section 15(1) to include sexual orientation as an
analogous ground. Another significant factor is the principle of Constitutional supremacy
as articulated in section 52 of the Constitution Act 1982, which states that any law that is
inconsistent with the Constitution has no force or effect. What is more, the Supreme Court
of Canada has interpreted that Canadian Constitution enshrines the principles of the
separation of powers and judicia independence that provides the courts with the authority
to test the constitutionality of ordinary legislation, and the ability to strike down the
unconstitutional laws, without fear of political interference.™**® Thus, with these powers,
the courts have successfully struck down laws that discriminated on the ground of sexual
orientation, which has pushed provincial and federal governments to pass new lawsto
protect equal rights for gays and lesbians. These cases were also supported by a number of
interest groups, and have raised a great deal of awareness of gay rightsissuesin the public,
which aso helped successfully to generate pressure on governments.

The main opposition of gay rightsin Canadais from religious groups. However, the
broad acceptance of gay rightsissues by civil society plays avital role for the gay rights
movement in confronting strong religious opposition. Furthermore, the increasing support
from civil society, along with avariety of decisionsin favor of gay rights generated a great
deal of pressure on government to legalize same-sex marriage. The Canadian gay rights
devel opment pattern also follows the reform pattern concluded by Waaldijk in many
Western democratic countries. It began with the decriminalization of homosexuality, and
then was followed by rights developmentsin broader areas of life through equality

arguments, including employment, the media and social benefits, before further legislative

1138 Craik & Forcese et a., supra note 438, at 110-112,316-324. Canada does not have a strict separation-of
powers doctrine as the United States. “It gives pre-eminence to the legidative branch, to which the executive
is made subordinate.” (Craik& Forcese, at 110)
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reforms, 1+*°

2. Discussion: Can the Canadian Experience Apply to China?
a. Lack of Democracy in China: CPC’s Supremacy

Within this Canadian pattern, it should be kept in mind that democracy provides
significant safeguards to promoting legal reforms. The public support is significant for both
legislative reforms as well as for social reform. However, Chinais far from democratic.
Although the principle of democracy was stipulated in the Chinese Constitution, Chinais
not areal democratic country since the CPC isthe only ruling party in practice. "' As
such, many policies or laws do not necessarily reflect the developmentsin civil society.
Moreover, developmentsin civil society are unlikely to elicit any changesin official policy.
For instance, the recent and rapid development in gay culture in China has not led to any
corresponding legislative development. As discussed in Chapter Two, the legidative intent
of removing hooliganism in the 1997 Chinese Criminal Code had nothing to do with
homosexuality. Thus, Chinais unlikely to follow the Western pattern of gay rights
devel opment since the CPC does not listen to civil society. Furthermore, the government’s
repressive indifference policy against tongzhi developments strictly prohibits the media
discussing tongzhi issues. The next chapter will explore whether and how the CPC might

change their repressive indifference policy and facilitate the development of tongzhi rights.

b. Lack of the Effective Review M echanism for Constitutional Supremacy in China
The Chinese Constitution recognizes the significance of human rights protection and

the equality principle, and the Constitution supremacy is recognized as a principlein the

Law on Legislation: any legislation inconsistence with the Constitution is void.™*

However, tongzhi rights activists are unlikely to utilize the Constitution as a weapon for

1139 \Waaldijk, supra note 76, at 51-52.
140" Chinese Constitution, supra note 119, at c1, art 3,
141 | aw on Legislation, supra note 337, at ¢ 5,art 78.
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legal reform due to the fact that the courts lack the power to act as an effective review
mechanism to ensure Constitutional supremacy.

Articles 88, 90 and 91 of the Law on Legislation provide the current review mechanism
of Constitutionality in China. Put simply, the National People Congress (NPC) and NPC
Standing Committee are entitled to review the administrative rules and regional laws.
However, this review mechanism is flawed and impracticable.*** First of all, according to
the provisions, the review bodies are the NPC and NPC Standing Committee.***® The NPC
and NPC Standing Committee are legidlative bodies without judicial functions.
Furthermore, there are few professional legal experts within these bodies, which render
them unlikely to review many lawsin practice.**** In Canada, the courts are responsible
for thejudicia review that is guaranteed by the Constutional principles of separation of
powers and judicia independence. Second, the Chinese review mechanism does not have
any implementation and enforcement regul ations to detail the procedure or process to
achieve the objective of ensuring Constitutional supremacy. In particular, the scope of
review islimited to the administrative rules and regional laws, which isinsufficient to
affect the required legal reforms.™* In other words, the CPC’s policies and the laws
passed by the NPC itself are not reviewable. Any discrimination by a government in its
administrative decision-making function cannot be challenged in ajudicial review process.
It israrein practice that a court would accept an application by a person claming to be
discriminated against based on the infringement of constitutional equality and human rights
in China ™

Therefore, it is highly unlikely that tongzhi rights activists will utilize the Canadian

192 Fan Jinxue(7t 3k 2), “Zhongguo Weixian Shencha Zhidu zhi Jiangou(H [ 335 22 t 25 1 & 2 8
F¥4)[ Construction of Chinese Judicial Review System]”, in Liu Maolin(*I| 7% #k), ed, Gongfa Pinlun 2(/A 1Y
155 —%)[Public Law Review |1](Beijing: Beijing University Publishing: 2004) online:
1<l£1;tp|):é_/évww.pubI aw.org/gfpl/gfpl/vol2/200610/t20061020_10969.htm>. [trandlated by author]
id.
4 pid,
145 | aw on Legislation, supra note 337 at art 78.
1148 Fan Jinxue, supra note 1142.
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strategy of constitution-litigation to challenge legislation containing discriminatory
provisions against sexual orientation in China even though the principles of equality and

constitutional supremacy are recognized.

c. Lack of Judicial Independencein China

Although judicial independence is arecognized principle in the Chinese Constitution
and the courts are granted an independent judicia power, the judicial legal system has been
highly criticized for its lack of independence in practice.™*’ The main reason is the de
facto lack of separation of powers, which has led to the complicated connection between
the Chinese courts and various levels of administration.

According to the Constitution, the Supreme Peopl€e's Court, the highest judiciary body
in China, is required to report to the NPC, the national legislature body.*® The Chief
Justice in the Supreme People’s Court is also elected by the NPC."'*® The same system is
in operation across the country. Under the NPC, there are local people’s congresses at the
provincia and county level to which the corresponding lower peopl€e’s courts are
responsible. Except for the judges in the Supreme People’s Court, al judgesin the lower
peopl€e's court are selected and appointed by the local people’s congress, which is heavily
influenced by local governments.*** More importantly, the operating expenses, including
salaries of the judges, are provided from the local governments' budget. Chinese judges do
not receive alife term appointment, and any of them could be replaced or removed at
anytime by the local people’s congress. ™" It is, therefore, quite common for local judges

to follow instructions and opinions from the local government on particular cases, since

147" Chinese Constitution, supra note 119, at art 126.

148 | bid at art 67(6).

149 |bid at art 62.

1150 Faguan Fa (2001 Xiuzheng) (¥ B % 2001 4 IE il )[ Judges Law] ( adopted by the Standing Committee of
the Nat'l People’s Cong. on June 30, 2001) at ¢ 5, art 11, online: pkulaw <http://en.pkulaw.cn>.

51 |bid at art 13 and 14.
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government and judicial powers are usually intertwined.'*>?

Also the internal manageria system of the courts is flawed. The president of each court
is both the chief judge and the chief executive. The president has the power to influence the
promotion and demotion of any judge in the court, and to supervise al judges through a
reporting system.*>* The local government also appoints the president of the local
people’s court. Thus, it is common to see inference from the local government in cases
involving official interests.™™>* As such, the ability of the judge to reach an independent
decision is considerably limited.

Another criticism about judicial independence is from the interference of the CPC. At
the national level, the NPC isled by the CPC, and therefore the CPC has direct influence
on the appointment to the Chief Justice. At the local levels, the CPC is supervising the local
governments and has a direct influence on local courts.™™*® Given this reality, the Canadian
litigious model is not appropriate for China, sinceit is unlikely that the Chinese courts can

lead the legal reform with regard to tongzhi rightsin China

E. Conclusion

This chapter examined whether the successful experiences and lessons learned from
the UN human rights model, the European human rights model and the Canadian human
rights model could apply or contribute to Chinese legal reform with regard to tongzhi
rights.

There are two major approaches to apply international treaty laws in the domestic

jurisdiction. Thereisno clear or prescribed way to determine whether China adopts a

%2 Dong Chao( ), “ Sifa Duli zai Zhongguo( =] ik 3778 7 ) [ Judicial independence in China]” (2005)
1JPol Sci & L 6 at 10.[Trandlated by author]

5% Renmin Fayuan Zuzhi Fa 2006 Xiuzheng( A E&i%:Fi 414113 2006 14 I i) Organic Law of the People's
Courts (2006 Amendment)]( adopted by the Standing Committee of the Nat’'| People's Cong on October 31,
2006) at c.1, art 10, online: pkulaw <http://en.pkulaw.cn >; See Dong Chao () , “SifaDuli zai
Zhongguo( &l 2k 37 7/ [#)[Judicial independence in China]” (2005) 1 JPol Sci & L 6 at 10-11.[Transl ated
by author]

54| bid,Dong Chao, at 10.

155 | bid.
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monist or dualist approach. In practice, China appears to adopt a mixed approach to apply
treaty law to domestic law. Although international law has had an increasing influence on
China, there are three major resistances to the universal human rights application: Asian
Values, economic development, and state sovereignty. Despite these three major challenges,
the achievement of formal equality for woman served as a case study to demonstrate that
the international human rights law can have a positive impact in legal reform in China.
That being said, the success in developing women'srightsin Chinais not easily replicated
with regard to tongzhi human rights, since the CPC accepted the protection of women asa
policy. Moreover, with respect to tongzhi rights, the CPC has adopted a repressive
indifference policy on tongzhi rights, which implies unwillingness to provide any
protection to the tongzhi community. From the analysis, it can be concluded that the
international human rights system will help inform and influence legal reform for tongzhi
right, but it will be not a decisive factor.

Next, the question of whether a regional international organization could inspire the
tongzhi rights development in China was presented, using ASEAN as a case study, since it
isthe only international organization in Asia at present. The development of human rights
for sexua minorities under the European human rights law system provides a good
example how the regional human rights treaty, the ECHR, has advanced human rights
practice in member states. By providing the overview of ASEAN's history, current human
rights laws, the relationship with China, it seems unlikely that aregional human rights
model is applicable in Chinain near future. The human rights laws within ASEAN arein
their nascent phase, and will not likely have an influence over China.

Finally, this chapter examined whether the Canadian human rights law model could be
utilized in Chinato promote the tongzhi human rights by reviewing the roles that the
Canadian Charter and the courts played. Despite the success that this model has had in
achieving formal equality for sexual minoritiesin Canada, the litigation strategy is not

applicable in China due to the lack of a democracy system, an effective judicial review
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mechanism and an independent judiciary in China. Although the Chinese Constitution
acknowledges human rights protections and the equality principle, there are no effective
review mechanisms to ensure that the constitutional supremacy is upheld in legal practice.
The courts have no ability to strike down the legidlation that is inconsistent with the
Constitution. Moreover, there is still along road ahead before China achieves true judicial
independence. Thus, unlike Canada, it seems unlikely that Chinese courts and judges will

be able to initiate such legal reform with regard to tongzhi rights.
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Chapter Seven

The Future of Tongzhi Human Rights Developmentsin China

A. Introduction

As seen in Chapter Three, the Yogyakarta Principles provide a comprehensive
international human rights protection standard for sexual minorities that states should
adhere to. The first section of this chapter compares the current tongzhi legal statusin
China against the requirements contained in the Yogyakarta Principles. Thiswill enable us
to focus on which areas require legal reform and how such reform should take place.

Drawing upon the discussions contained in the previous chapters, the second section of

this chapter explores the future tongzhi human rights development in China. As discussed
in Chapter Six, the three human rights models cannot be replicated in China at thistime. It
is anticipated that the road to reform in Chinawill be atop-down reform, specificaly the
initial reform will take place at the officia policy level with regards to tongzhi issues, and
then such change will lead to the passage of legislation in favour of tongzhi to promote
their acceptance in society, which will finally result in equality for tongzhi. The State
authority, the CPC, will be the key player in this reform. Therefore, this section will
continue to examine strategies to push the CPC to change its current policy of repressive
indifference towards tongzhi. The shift of official policy in HIV prevention from
prohibiting high-risk behaviours to working with MSM (men who have sex with men) is
presented as a case study which endeavours to identify the reason behind the officia policy
change. It is argued that important social crises, such as the HIV/AIDS epidemic which
was the motivation for revising the HIV prevention policy, are able to change officid
policies and attitude of the CPC. As such, other tongzhi crises are examined in an effort to
identify policies areas where the tongzhi rights advocates could focus their strategic
resources in order to bring about a change in CPC’s repressive indifference policy towards

tongzhi.
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The third section presents some reflections on strategic thinking for legalizing tongzhi
rights. Since same-sex marriage proposals have aready been made within the political
arena, continuing and augmenting the claims for same-sex marriage would be an
appropriate strategy for legal reforms. In order to develop this argument, this section
reviews the marriage laws in China, followed by the discussion made by the main
representatives in support of same-sex marriage and against it. Without any
anti-discrimination legislation and with weak privacy laws, same-sex marriage legd
reforms will not likely come about through the principles of non-discrimination or privacy
protection. Rather, the formal equality approach will be the strongest argument for the
same-sex marriage claim in China

Finally, this chapter examines the domestic coming out strategy advanced by other
tongzhi scholars, and concludes that both the same-sex marriage claim and the domestic
coming out strategy are consistent and interdependent. However, the same-sex marriage
claim could be more direct and practical to the legalization of tongzhi rights in the near

future.

B. TheTongzhi Situation in China Compared with the Yogyakarta Principles

As previoudly stated, the Yogyakarta Principles provide a comprehensive international
human rights protection standard for sexual minorities.***® In Chapter Two, the legal status
of tongzhi group in Chinawas described as being in agrey area due to the Chinese official
policy of repressive indifference. The following summary table provides a comparison
between the legal status of tongzhi in Chinaidentified in Chapter Two, with the
requirements set out in the Yogyakarta Principles. It highlights the large gap between the

current tongzhi human rights situation in Chinawith this international standard.

1158 yogyakarta Principles supra note 23.

267



Yogyakarta Principles

Tongzhi Situation in China

Legidation Practice

1-3 The universality of Yes. The 2004
human rights and their | Constitution amendment
application to all acknowledges the
persons without significance of the
discrimination, aswell | protection of human rights,
astheright of all and provides the equality
people to recognition | principle before the law
before the law for all persons.™™’

4-11 The fundamental The 1997 Criminal Code | There are anumber of
rightsto life, freedom | decriminalized arbitrary detentions of
from violence and homosexual acts.™**® tongzhi personsin
torture, privacy, their assemblies and
access to justice and events. ™
freedom from
arbitrary detention

12-18  Theimportance of Thereislittle Combined with the

non-discrimination in
the enjoyment of
economic, social and
cultural rights,
including
employment,
accommodation,
social security,
education and health

anti-discrimination
legislation for the tongzhi
group.

discrimination on
ground of marital
status, tongzhi suffer a
number of passive
discrimination in
employment. ¢

Blackmail and
extortion are reported,
i.e. threatsto reveal an
individual’s sexuality
to their employer or
colleagues. %

157" Amendments to the Constitution (2004), supra note 1080.

1158 Xing Fa (97 Revision) (Jili% (97 f£1T) [Criminal Law of the People's Republic of China (97 Revision)]

(Promulgated by the Nat'| People’s Cong. 14 March 1997, effective 1 October 1997), online: pkulaw
<http://en.pkulaw.cn/>.
1159 See e.g., Balzano, supra note 287 at 31 (aman in Beijing charged for organizing gay sex parties for

young men); and Gao Yanhai, supra note 391 (police detained more than 50 tongzhi in Dongdan Park during

the Beijing Olympics (2008)).

180 nountford, supra note 264 at para 82 (e.g., reports of tongzhi being fired solely based on their sexuality).
181 gee @.g., Mountford, supra note 264 at para 82 (employees fear that their employers or colleagues would

revea their sexuality); and Aibai Cultural & Education Center, supra note 389, over haf (53.63%) of those
surveyed have experienced discrimination or harassment, including vocal and physical violence, at the
workplace.
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The lack of any
reference of sexual
orientation in sexual
education renders the

young tongzhi very
1162

vulnerable.
19-21  Theimportance of There are several harsh
freedomto express | and strict pieces of Serious official
onesdlf, one'sidentity | yyministrative legislation | interference has been
ar_1d one's Sex’ual 1y, prohibiting the content of | reported in many
without State's . . .
interference based on hompsclaﬁel;allty inthe |mp9rtant tongghl .
sexual orientation or media. The State’'s public assemblies with
gender identity, strict and harsh censorship | alarge number of
including therightsto | policy on homosexuality tongzhi detained
participate peaceably | has the implication that arbitrarily.**®
in public assemblies | tongzhi should not come
and events and L out to the public.
otherwise associate in
community with
others
22-23  Theright to seek Asylumisnot available for | There have not been
asylum from sexua minority refugee any documented cases
persecution based on | claimants of a sexua minority
sexual orientation or seeking refugee
gender identity protection in China.
24-26  Theright to Thereisno relevant Without any legd

participate in family
life, public affairs and
the cultura life of
their community,
without discrimination
based on sexual
orientation or gender
identity

legislation for tongzhi
group in this area.

recognition on
same-sex
relationships, tongzhi
areforced into
heterosexual
marriages under
massive social
pressure.

The tongzhi group
suffers discrimination

162 Mountford, supra note 264 at para 39.
1183 See e.g., SARFT (2004) supra note 353 (scenes and plots about homosexuality should be cut from

media).

1184 See e.g., Wan Yanhai, supra note 391 (police detained more than 50 tongzhi in Dongdan Park during the

2008 Beijing Olympics).
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in applications for
divorce from a
heterosexual marriage,

for child custody, and
1165

for adoption.

27 Theright to defend Thereisnot any legidation | Academic discussion
and promote human protection for tongzhi on depathologizing
rights without human rights defenders homosexuality and
discrimination based | specialy. same-sex marriageis
on sexua orientation permitted. However
and gender identity, the official policy of
and the obligation of repressive indifference
States to ensure the makes the security of
protection of human tongzhi activists
rights’ defenders uncertain to some
working in these areas degree.

28-29  Theimportance of There is not relevant The police appear to
holding rights legislation addressing be a major tongzhi

violators accountabl e,
and ensuring
appropriate redress for
those who face rights
violations

tongzhi human rights
violations or the violators.

rightsviolator. There
have not been any
documented hate
crime cases against
tongzhi.

From thistable, it can be seen that decriminalizing male same-sex acts in the Criminal

Codeisthe only major legislation in favour of tongzhi rights. In terms of official repression

of rights, the government has draconian censorship laws. In other areas, the Chinese

government does not provide any positive obligations to protect tongzhi in many fields,

including employment, education and family law as required by the Yogyakarta Principles.

Future legal reform could take place in any of these areas of the law.

C. Predicting the Tongzhi L egislation Development: A Top-Down Reform

This section proposes a legidlative reform pattern for tongzhi rights. Thisdiscussion is

dependent on severa key components, namely areform leader, forcing factors, current

1185 See generally Chapter Two section D.3.e. “Passive discrimination in family law”.
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political environment and the role of international human rights law. For the purposes of
thisthesis, atop-down reform is characterized by a policy change at the level of the official
authority, and then it will lead to specific legislation in favour of tongzhi rights, followed
by the acceptance of tongzhi within civil society and ultimately achieve the final goal,
substantive equality for tongzhi.

The predicted pathway for legal reformsin Chinais opposite to that of the Western
legidlation development pattern. Reviewing the common devel opment pattern in many
Western countries addressed in chapters 3-5, the journey of sexual orientation rights
protection aways started with the decriminalization of homosexual acts through relying on
the protection of privacy, and then expanded legal protection into areas such as
employment law, largely through the use of the principle of non-discrimination. This
gradually led to the realization of avariety of other civil rights, with same-sex marriage as
the symbol of victory, which was won with the principle of equality.*®® Apart from having
agood strategy, the effective human rights systems in Canada, Europe and the UN relied on
the support from civil society to promote sexual orientation legislation in Western
democratic societies. Normally once the decriminalization of homosexuality occurred,
there was arapid development of broader civil rights in society, including in the mediaand
the arts, which hel ped make Western soci eties become more familiar and tolerant of sexual
minorities. Such development within civil society created a strong socia support for
subsequent legal reforms, expanding legal recognition and protection of sexual

minorities. 1%’

Successful legal reforms have then had a positive impact on civil society in
terms of a general acceptance of LGBTSs. Such areform pattern initiated and supported by
civil society can be characterized as a bottom-up reform pattern.

This bottom-up reform pattern is not feasible in China due to the officia authority’s

harsh restriction of tongzhi in the mass media, which has controlled civil society to alarge

1186 See e, g., Waaldijk, supra note 76, at 51-52.
1187 Mountford, supra note 264, at 9.
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extent. Since civil society has alimited access to the information about tongzhi group in
China, the genera public has little knowledge about the tongzhi community. Although
some recent tongzhi activities have successfully raised public awareness about this group,
particularly in the cyber world, it is still along road for tongzhi to gain a sufficient level of
support from civil society which would be required to launch a bottom-up legal reform.
Moreover, such a pattern of legal reform is nearly impossible since the authority is
reluctant to give up its strict control over the media.

Instead, tongzhi legal reform in China could proceed from the top-down, namely, from
the political authority down to civil society and the general public. Thisreform will be
initiated from the top, (i.e., the authority), where the current policy of repressive
indifference will change, most likely due to asocial crisis such as HIV/AIDS among the
tongzhi group, rather than being launched from civil society. Thiswill result in a series of
legislative reformsin favour of tongzhi rights. Such change from the authority will increase
the civil acceptance on tongzhi group, and finally lead to the goal of equality.

Legal changes play an important role in promoting social acceptances of gay men and
leshians.**® Legal change can serve as afoundation for greater acceptance of gay men and
lesbiansin society, or be evidence of social acceptance.™'® Alternatively, legal recognition
is believed to lead the social acceptance of gay men and lesbian ultimately, although even if
the law cannot change the attitude of people, it does have ability to protect sexua
minorities from discrimination and enjoy equal rights.**

So the top-down model could work, particularly in the Chinese context where the
Communist regime controls the country, it is often the case that the political authority
imposes new |egislation without their support from civil society or socia acceptance. A

good example of thisis the implementation of one-child policy in 1979. After the

1168 Rosie Harding, Regulating Sexuality: Legal consciousnessin lesbian and gay lives, (New York,
Abingdon: Routledge, 2011), at 66.

169 1 hid,

170 Ibid, at 67.
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enforcement of the one-child policy, the government started to educate the public that
controlling the birth rate was the key for the economic devel opment and forced the people
to accept it."'"* Despite the great social resistance to this policy, the one-child policy has
been enforced across the country.™"? Many families have only one child in Chinaand
therefore the one-child policy has had a significant impact on the socia fabric. It should be
pointed out that citing the one-child policy as an example to demonstrate the feasibility of
top-down approach does not imply that one-child policy is correct or supported by the
author. On the contrary, one-child policy is controversial, due to the fact it breaches the
basic human right to give a birth to a child.

The political landscape in China has changed in recent years due to the development of
Chinese democracy and the influence of the international community. The authority is more
cautious about making arbitrary decisions and therefore now the opinions of civil society
are normally taken into account. However, the demand and/or support of civil society are
not necessarily a concern for the State’s policy consideration.

It should also be noted that the major opposition against gay rightsin Western
countries, namely religion, does not exist in China, which makes the top-down reform more
feasible without strong religious resistance. Confucianism culture, which still has an
influence in Chinese society today, tolerates homosexuality. Furthermore, organized
religion was banned during the Cultural Revolution, and thus, Christian and Islamic
anti-homosexual discourse did not have a chance to spread across China. Consequently,
today thereislittle religious resistance in Chinese civil society against tongzhi rights. A

recent survey conducted by Li Yinhe also showed that the 43% of respondents could accept

71 The Information Office of the State Council of China ([ 45 [ #7 [ 7124 %), “Zhongguo de Jiahua
Shengyu” (4 [ #4+%I4E &) [One Child Policy in China’](23 August, 1995), online: Chinese Government
Web < http://www.gov.cn/zwgk/2005-06/02/content_3845.htm> [translated by author].

"2 RENKOU JIHUA SHENGYU FA (A TI15itHI4:E1%) [Law of the People's Republic of Chinaon
Population and Family Planning ] (adopted at the 25th session of the Standing Committee of the Ninth
National People's Congress of the People's Republic of China on December 29, 2001 and is hereby
promulgated, and come into force on September 1, 2002.), online:pkulaw<pkulaw.com>, at art 5& 6.
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homosexuality completely, which was considered as a high percentage.**"

1. Authority: Communist Party of China

In anarrow sense, the authority in Chinais the CPC. According to the existing Chinese
Legislation Law, the NPC is the supreme legislature in China and its members are deemed
to pass the legislation to reflect the wills of Chinese people.**™ However its members are
not elected directly; rather, they are determined by the CPC, which essentially means that
these NPC members are in fact the members controlled by the CPC. The NPC islikea
political democratic symbol to rebut the Western criticism of CPC’s dictatorship. Therefore,
acommon criticism of the NPC isthat it is unable to represent the wills of the people. The
Western media described the NPC as a rubber-stamp for CPC's decisions.**”

As shown in the analysisin the previous chapters, the magjor resistance to tongzhi
rightsin Chinais not from religions, but rather from the CPC’s policy of repressive
indifference. The key issue raised for legal reform considerationsis how to break such
repressive indifference policy and who will be the leading actor. The historic tolerance of
homosexuality has made the public not very hostile towards tongzhi. However, the
tolerancein civil society will not necessarily lead to passing any laws in favour of tongzhi
in Chinasince Chinais not really ademocratic country. As discussed in Chapter Six, unlike
the successful legal battles fought in Western countries like Canada, it is unlikely that
Chinese courts could lead the tongzhi rights devel opment due to the lack of an effective
judicia review mechanism or a guarantee of judicia independence.

In redlity, the CPC isthe real ruling party behind this democractic political camouflage.
The CPC has supremacy and its powers stretch well beyond the relative power of China's

most dominant organs, such asthe NPC, other levels of government and the courts. All

173 | i Yinhe (Z=4R91), “Gongzhong dui Tongxinglian de Taidu” (2 Ak} [ 125 45 ) [the Public opinion
on Homosexuality] (17 June 2008), online: sina blog <http://blog.sina.com.cn/liyinhe> [translated by author].
1174 |_aw on Legislation, supra note 337 at art. 5.

117 «National People Congress (of China)”, online: BBC News <http://news.bbc.co.uk>.
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legidlative decisions must be consistent with the will of the CPC’s leadership in every
matter. At the national-level, for instance, the CPC could affect the amendment of the
Constitution, the appointment of Ministers, and setting-up of governmental institutions.™"®
The CPC’s reach a so extends down to the local level, for instance, the local CPC branch
can overturn any by-law in cities provided that they are inconsistent with the CPC's
policies. ™" In essence, Chinais a state under the CPC's dictatorship and the CPC does not
want to lose its control. Therefore, ensuring proposals are consistent with the CPC’s
policiesisthe key to launching any social and legal reformsin the current environment. As
such, only the authority, the CPC, can be the key actor to commence the legal recognition
journey for tongzhi rights.

According to Maoism, the CPC’s main ruling ideology, law is the tool of the ruling
class rather than amethod of protecting individual rights.**”® Any individual rights,
including civil, political, economic, and socia rights should be granted according to the
needs of the ruling party. A description in the Red Flag, the official CPC journal provides a
good explanation: “In a class society, only after obtaining political power can be ruling
class, by means of the form of law, transform its will into the will of the state, and rely on
the state’s coercive force to safeguard its own class interests.” ' So it is argued that there
would be “no constant or unchanging tenet for human liberties and rights’ because the

needs of the CPC changed from time to time in China.***

2. What Triggersthe Authority to Changeits Policy Position? Case Study of MSM in
the HIV Prevention Policy Development

In order to understand how to push the authorities to start a significant policy reform, or

78 Qin Qianhong (ZE R 4T), Xin Xianfa Xue (7257 %%) [New Study on Congtitutional Law], (Wuhan:
Wuhan University Publishing, 2005) at 289 [translated by author].

177 \Wang Jiangyu, supra note 316 at 2-3.

1178 Cooper, supra note 1050, at 12, reprinted in Chang, supra note 984, at 129.

1179 Xiang Chunyi et a., “Strive to Estalbish a Socialist Legal System with Chiense Characteristics’ (1984
Feb) 3 Red Flag, reprinted in Chang, supra note 984, at 129.

180 qpra 1178.
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what will trigger thislega reform, the following section will detail the official shift in the
HIV prevention policy towards men who have sex with men (MSM).

HIV prevention has a close connection with tongzhi group in China. Tongzhi have
been associated with HIV and AIDS in the eyes of the central government since 1980s. ™8
Thereforeit is said that the HIV/AIDS issue opened a policy window for tongzhi to
communicate with the authorities. In the course of the HIV prevention policy development,
adramatic change on official attitude towards the tongzhi community has occurred over the
past two decades, from fear and illegality of homosexuality to concern and recognition of
the existence of the group.**®* During this process, the massive pressure from the
worsening HIV/AIDS crisis was a significant contributing factor to the shift of the
government’s attitudes towards the high-risk groups, including tongzhi group. John
Balzano, alaw professor at Boston University School of Law, commented on this process
as.

AIDS forced the central government to look at and deal with the gay
community in some way, however small. On the positive side, the AIDS
crisis alowed homosexuals to obtain political and legal visibility from the
Chinese government and has paved the way for future action at least in
the area of public health.™®

The rapid spread of HIV in late 1980s forced the authorities to adopt the first National
Plan for the Prevention of AIDS 1988-1991(the 1988 Plan).**®* This plan aimed to shut
HIV/AIDS out of China by astrict prohibition of high-risk activities, such as prostitution,
drug use as well as homosexuality.'®> Put simply, the early policy characterized HIV asa

“foreign disease” and should be cracked down on. In 1990, the central government passed

181 Balzano, supra note 287 at 33.

1182 |b|d

18 g

1184 Quanguo Yufang Aizibing Guihua(1988-1991) (4= [E 1l L ik M &l (1988 4F-1991 4F) )[National
Plan for the Prevention of AIDS 1988-1991] (Promulgated by the Ministry of Health, effective on 17 August,
1987), online: pkulawChinese <http://www.pkulaw.cn>.[trand ated by author]

18 pid,
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the 1990-1992 AIDS Mid-term Prevention Plan (the 1990 Plan), which contained details
concerning homosexuality. In this plan, homosexuality was described asillegal. The
authorities acknowledged knowing little about the tongzhi community, but that same-sex acts
should be prohibited due to their high risk.**® Different from the official prevention policy,
some gay-affiliated non-governmental health organizations started HIV prevention in the
mid-1990s by reaching out to the tongzhi community with the help of transnational activists
from Hong Kong, Taiwan and overseas.™'®" The work of these grass-root HIV prevention
organi zations has been highly praised because it has opened a window for public or
semi-public discussions about homosexuality, on such issues as coming out, socia
discrimination, public recognition and mental health.**®

However, the official cracking down method in the HIV prevention plans made the
situation worse. ™ The failure to control the disease forced the government to reconsider
their previous HIV prevention policies in the new century. The government began to soften
its efforts to crack down on high-risk behavious and turned to a policy of recognition of
reconsidering more constructive education and outreach techniques.**® The 2005
Guidelines for Intervention with High-Risk Behaviours issued by the Ministry of Health
contained a specific section on homosexuality, which stated that the methods for HIV
prevention among tongzhi group should focus on training gay men and women to become
educators within their own communities.™®* Such detailed strategy for reaching out the
tongzhi community implied legalizing homosexual behaviour.**%* Furthermore, the two

AIDS Prevention and Treatment Action Plans (2006-2010) and (2011-2015) issued by the

118 Ajzibing Yufang he Kongzhi Zhongai Guihua (3% T Al il v 130 %1 (1990-1992)) [National
AIDS Prevention and Control Mid-Term Plan (1990-1992)], (Promulgated by the Ministry of Health , August
1990), online: China HIV/AIDS Information Network

<http://www.chain.net.cn/lawsé& policies/domesticpolicy& planning/263.htm> [AIDS Mid-Term Plan
(1990-1992)][trand ated by author]

1187 GaoYanning, et al, supra note 307 at 193-196.

1% hid at 427-428.

189" | nfra note 1196.

10 A1DS Mid-Term Plan (1990-1992), supra note 1186.

19 Ipid at art 3.2.

192 | bid.
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central government stipulated that MSM is a high risk group and encouraged the outreach
activities among gay communities to prevent the spread of HIV. ™%

As such, the HIV prevention policy has provided tongzhi with political and legal
visibility from the government. Faced with a social crisis, the government took action on the
legal recognition on the MSM. The shift of the government attitude on HIV prevention
policy demonstrates that serious social issues or potential instability caused by
discrimination on the basis of one's sexual orientation could raise the authorities' awareness,
and can result in legal recognition so long asit is not inconsistence with the CPC’s policy. It
is predicted that the authorities are likely to take actions to break the indifference attitude if
there are serious social issues resulting from the continued discrimination or human rights
violation against tongzhi.

But thereis adanger in depending solely on HIV/AIDS prevention policies for tongzhi
rights. HIV/AIDS have become associated in the public mind with tongzhi, which
stigmatizes tongzhi to alarge extent. As such many Chinese people now see the infection as
a“tongzhi problem”, which is not so different from the early 1980s with AIDS was first
known as “GRID” (gay related immune deficiency). Furthermore, the inclusion of tongzhi
with sex trade workers and intravenous drug users casts a criminal shadow on same-sex
behaviour in the public’s eye.

Thus, if the CPC is faced with a situation where discrimination against the tongzhi
group threatens their control, they will likely have to adjust the relevant policiesto
ameliorate the lives of tongzhi group. The next part will explore the crucial socia issues
that are on the rise due to the current official repressive indifference policy towards tongzhi
group, and further discuss whether these issues are serious enough to force the CPC to

change the relevant policy.

193 The General Office of the St. Council, Zhongguo Ezhi yu Fangzhi Aizibing Xingdong Jihua (2006-2010)
and (2011-2015) ([ & il 5 B i kR 4T 3h &I (2006-2010 4F)) and (2011-2015 4F) [China'sAIDS
Prevention and Treatment Action Plan (2006-2010) & (2011-2015)], 2006 Plan was promulgated in 2006;

2011 Plan was promulgated in 2011. online: pkulaw Chinese <http://www.pkulaw.cn/>[translated by author].
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3. Crucial Social issuesin the Tongzhi Group

Serious discrimination against tongzhi and enormous societal and family pressure
makes most tongzhi people prefer to stay in the closet in China. However, this hiding
strategy not only makes this invisible group (with a huge population) more disadvantaged,
but it also generates a number of serious social issues that can be harmful to the whole
society. The socia issues caused by the official policy of repressive indifference of the
tongzhi group addressed here include the continuous HIV crisisin the gay community and
marriages of convenience (where tongzhi hide their sexuality and enter into an opposite sex

marriage).

a. ContinuousHIV Crisisin the Gay Community

Recognition of MSM as a high-risk group in the current HIV prevention regulation is
positive step towards stopping the spread of HIV in the gay community. However, it will
not solve the fundamental issue without giving legal protection to tongzhi. The government
has acknowledged in its 2012 Plan Notice that the MSMs with HIV virus has been on the
rise in recent years and the prevention has become more challenging.™* The Ministry of
Health’s 2012 AIDS Response Progress Report showed that sexual transmission has already
become the primary transmission mode in China, and infections amongst MSMs are

increasing dramatically.™® Among the reported cases, homosexual transmission increased

from 2.5% in 2006 to 13.7% in 2011. 1%

Without legal recognition and protection from massive socia pressure and

194 Guanyu Yinfa Zhongguo ezhi yu Fangzhi Aizibing “ Shierwu” Xingdong Jihua de Tongzhi (3¢ T El1 &
] 38 /1) 5 B ¥ s -+ — 1 47 3l R i3 %) [The Notice regarding Issuing the China's AIDs
Prevention and Treatment “Twelve Fives’ Action Plan ] (promulgated by the General Office of the St.

Council on 13 January 2012), online: pkulaw Chinese <www.pkulaw.cn>[trandated by author].

1% Ministry of Health of China, 2012 China AlDS Response Progress Report (31 March 2012), at 12, online:
UNAIDS < http://www.unaids.org>.

1% pid, at 5.
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discrimination, many gay men in Chinafeel oppressed and depressed, and prefer staying in
the closet. ™" If two gay men in love cannot see the hope that they will live together legally
in the future, they may take a random, secretive, and carel ess attitude towards their sexual
lives. This can cause sexual health problems among the gay community, such as having a
greater risk of HIV infection.

Theinvisibility of the huge gay community, in particular, in the rural areas makes HIV
prevention outreach extremely difficult. Many current HIVV/AIDS outreach prevention
events targeting tongzhi only take place in urban cities, and even there, they are sometimes
limited to the tongzhi in gay bars and bathhouses.™'*® However, such outreach efforts fail
to reach other high-risk tongzhi group, such as gay husbands in heterosexual marriages.
These men are unlikely to go to gay bars due to the fear of disclosure, and prefer looking
for sexual partners on the Internet. If they are concerned that they may have comein
contact with HIV, they likely do not have the information on where to get tested. It also
places anumber of straight spouses at risk of contracting HIV since condom use between
spouses is uncommon, and asking one’s spouse to use a condom could raise questions of
infidelity."** Moreover, revenge mentality existsin some circles of gay people infected
with the HIV virusin Ching; the media reported that a gay person infected by HIV began to
take revenge on society by purposefully infecting others.® According to the HIV

positive person, the government is reluctant to face tongzhi issuesin China, and it isthe

197 Generally see the discussion in Li Yinhe & Qin Shide(Zs 4R, Z& {1 4#), “Tongxinglian Shifou Yinggai
Jiehun ([F) 1 75 2 75 B 1% 45 45) [Should homosexual's get married?]”, in Gao Yanning, et al,, supra note 307
at 322-323.[trand ated by author]

119 Gnerally see Du Cong (F 1), “ Tongxianlian Fangai Jiankang Ganyu ([=] 1 25 B 3 {g B T-15)[HIVs and
AlDs Prevention Among LGBT],” , in Gao Yanning, et al,, supra note 307 at 149, the prevention work has
always taken place in big cities; Yuan Zineng (% i), “Zhiyuan Bangzhu Shou Tongxinglian yu Aizibing
Shuangchong Qishi de Renmen(i& &35 By 32 8] 728 -5 S04 9 XUE B AL 1) A ATT)[Voluntarily Help the People
discriminated on ground of sexual orientation and AIDs]”, in Gao Yanning, et al,, supra note 307 at
253.[trand ated by author]

19 Cary Alan Johnson, “Diverse sexualities/Disparate laws: Sexual minorities, the State and International
Law” (April 3, 2010), Keynote address at the Harvard Law School.

1290« shehui Nengjiandu:Airen Tongzhi (#1238 WLAE: %% A [F]&) [Social Visibility: Lover,Tongzhi ]”,
Phoenix Television Broadcast, (14 April 2005) online: ifeng <http://v.ifeng.com/>[trandlated by author].
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only way to get attention from society to push the government to grant equal rights for
them.* Again, due to the large number of tongzhi group in China, the continuing official

repressive indifference policy towards tongzhi will cause instability in the society.

b. Homowiveshomohusbands and Marriage of Convenience

The second serious social issue that the official repressive indifference policy towards
tongzhi posesto society is the emergency of alarge number of homowives/husbands and
marriages of convenience. It would be beneficial to better understand the Chinese cultural
context prior to the analysis of thisissue. Chinese tradition considers marriage and
reproduction as the most important things in a society. An old Chinese saying states, “there
are three ways of being an unfilial son, the most serious oneisto have no heir” reflects the
significance of marriage, family and descendants in China.*®* The young Chinese always
experience strong traditional pressure to get married and to have a child. Furthermore, a
good person in many stereotyped Chinese mind should get married with someone of the
opposite sex in his/her twenties, have a child, have stable well remunerated work, and have
agood source network. To stay single after one’s thirties would incur a variety of societa
pressures and discrimination against the single individual as well as for the whole
family.*?® Furthermore, the situation isworse in rural areas where relatives and
neighbours have closer relationships.

Without the legalization of same-sex marriage in China, most young tongzhi facing
such massive societal pressure have no options but to enter a heterosexual marriage.
According to a Chinese sexologist Liu Dalin, an estimated 90% of gay men in Chinamarry

heterosexual women, while the number in Americaonly is 15-20%."?** Since China has

1201 1 hid,

1202 |ju X uedong, “On the present situation of the China' s homosexuals and legislation suggestions through
the International Human Rights Law and part state legislation” (2011) September Vol. 20 No.9, The Chinese
Journal of Human Sexuality 45, at 47.

1203 i Yinhe (ZE41), “Tongxinglian Yawenhua ([7] 12 25 1% 32 £k) [Sub-culture of homosexuality]” in
GaoYanning, et al, supra note 307 at 1-24.

1204 «Homosexuality in China: Collateral damage, neither comrades nor spouses’, The Economist (18 March
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approximately 20 million gay men, according to the estimate by Li Yinhe, there are 18
million gay men married to heterosexual women.*®® Li Yinhe calls these heterosexua
spouses “homowives /homohusbands’, and she argues that thisissueis “unique to China”

and “the biggest tragedy and causes huge pain”:

The *homowife’ phenomenon is a phenomenon unigue to China, seldom
witnessed in other countries. In other countries, homosexuals would
remain single or live together or marry other homosexuals. Very few
would enter into a heterosexual marriage. This difference comes about
because Chinese culture places such a great emphasis on marriage and
reproduction, as to make them compulsory.

The condition for *homowives' is extremely tragic. At the seminar, there
were ‘homowives who burst into tears as they spoke, leading all of them
to hug each other for agood cry. Most days, they wash their faces with
tears. | heard what | considered the most shocking testimony that from a
woman who told of how she even doubted her ability to attract men —
why wouldn’t her husband even want to look at her or touch her? Am |
really that unworthy as awoman? She assumed that al men would treat
her like that, not knowing that thisis far from the truth. She did not dream
that her husband would be gay. Under the circumstances, even the most
beautiful and accomplished woman would not arouse him.*2%

In arecent tragedy reported by a number of mediain China, a dotoral female student in
Sichuan province committed suicide because she found out her husband was gay.**®’ This
tragedy, nonetheless, did help raise greater public awareness on the
homowives’/homohusband issue again.

Another solution for tongzhi in urban cities who refuse to enter a heterosexual

marriage is a marriage of convenience.**® In the marriage of convenience, agay man and

2010), online: The Economist <http://www.economist.com/node/15731324>.
igz “Li Yinhe on Homowives’ (24 June 2009), online: Shanghaiist <http://shanghaiist.com/>.

Ibid.
1207« Chengdu Nvboshisheng Faxian Zhangfu shi Tongxinglianhou Tiaolou Shenwang (B #5 4 8 -+ 4E K& Hi
SCR SR [RPE S JE MRS 5 T7) [A Female PhD Student from Chengdu Killed Herself after Discovering Her
Husband is Gay] (July 18, 2012), online: China.com <http://news.china.com/>.[trand ated by author]
1208 Some mediacall it a“fake marriage” or a“sham marriage”. See e.g., “ Fake-marriage market gives
China's gays an out” (9 February 2011) MSN News Online, online: MSN News
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aleshian (or sometimes a heterosexual woman) marry one another to escape the
overwhelming pressure from their parents and relatives, and colleagues. The difference
between a marriage of convenience and the issue of homowives/homohusbands is that the
both sides in a marriage of convenience know full well it isnot areal marriage. In fact,
they do not necessarily live together and many still maintain their own same-sex partner. In

1209 started organizing a fake-marriage market

Shanghai, abig gay website, Lemon Net,
once a month to facilitate lesbians and gay men to meet and find a potential husband or
wife. Another famous national-wide website, Wuxing Hunyin Wang (No-sex -marriage
Web),*® has over athousand members who looking for marriages of convenience, of
which gay men and |esbian make up of the mgjority.

However, many activists opposing the marriage of convenience solution clamthat itis
acompromise, aretreat, and it delays the development of tongzhi rightsin China.****
Agiang, awell-known gay rights activist based in Guangzhou states, “1f each gay doesn’t
even have the courage to communicate with their parent, their close family, and tell the
truth, how we can expect the society to change their attitude?” *** These phenomenaare
by no means limited to China; however, due to the sizeable tongzhi population, the
overwhelming societal pressure to marry, and China s one-child policy, continuing to deny
the tongzhi group the right to marry is only worsening the situation and it will do harm to
the stability of the whole society. The officia indifference policy ssmply maintains the
status quo, and supports (though unintentionally) homowives’/homohusbands and marriages
of convenience. Thus such marriages should gain more public awareness due to their

significant impact on society, and further, force the government to face these issues.

Furthermore, the globalization trend and the increasing internationa trend towards

<http://www.msnbc.msn.com>.
1209 °|_emon Net, online: <http://www.inlemon.org/>.
1210 \Wuxing Hunyin Wang (J¢ 7% 45 4 %) [No-sex-marriage Web], online:<http://www.wx920.com>.
1211 7hang Y ajun, “Amid family pressures, gays in Chinaturn to marriages of convenience” (13 April 2010),
E)Zrlllzi ne: the Christian Science Monitor <http://www.csmonitor.com>.
Ibid.
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same-sex relationship recognition will bring about a number of new legal issues for China
The most challenging issue advanced by some authors is whether or how to recognize the
foreign same-sex marriage in China.*** With alarge population of Chinese citizens living
oversea, some tongzhi have married or entered into the registered partnership in countries
where such relationships are legally recognized. Will such marriages or registered
partnership be recognized in Chinawhen these Chinese citizens return to China? While
same-sex marriages and registered partnerships already exist in a number of countries
around the world, the issue of bi-national same-sex relationship may become areal issue
for Chinain the near future. Futhermore, since both Hong Kong and Taiwan are more
advanced in terms of their respective tongzhi rights developments, it islikely, due to
geographic proximity, shared cultural values and having a common language, many
mainland Chinese tongzhi may find a Hong Kongese or Taiwanese same-sex partner. These
unsolved new legal issues may also generate massive pressure on the authorities to face
tongzhi human rights issues. Some scholars also propose some aternatives to address this

issue. 1?4

4. Analysis of the Current Relevant Official Human Rights Protection Policies

Since the official repressive indifference policy against tongzhi could cause such social
problems that harm not only the tongzhi group themselves, but also society asawhole, itis
likely that the authority would take some actions once these issues have gained a sufficient
amount of public attention. The following in-depth examination of the three current key
official human rights policies, Protecting the Vulnerable Groups, Building Up a
Harmonious Society and People-oriented principle, will highlight the authority’s

willingness to provide the human rights protection and an optimistic the future relating to

1213 7hou Dan, supra note 371 at 307.

1244 He Qun (fiTEf), “Shewai Tongxing Hunyin Falv Shiyong Wenti Yanjiu (4 [7) 11 45 48 5 445 F i i
%%)[Study on the Application Law of Foreign-related Homosexual Marriage]” (2012) Vo. 30 No.10, Hebei
Law Science 131.[trandated by author]
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tongzhi rights development.

a. Protecting Vulnerable Groups

The gradual legal recognition of human rights protection and a harmonious political
environment within China provides an optimistic sign for the tongzhi rights movement.
2004 saw a notable human rights development in China with the addition of a new broad
human rights protection principle to the Chinese Constitution. The topic of human rights
protection had been gaining a considerable amount of public awareness, and the discussion
of the theory of Protecting the Vulnerable Groups, to some extent, represents a new phase
of equality protection in China.

As discussed above, although the Chinese Constitution contains a broad clause to grant
equality to citizens, it seems more like a symbolic statement of policy than an
implementable law due to the lack of an effective judicia review mechanism. Inequality
and imbalance are still very serious and common in Chinese society in many perspectives.
In particular, the notion of “equality” captured the public attention with the treatment of a
large number of migrant workers from the rural areas working in the big citiesin China.**°
They are discriminated against in multiple ways, for instance, salary, children’ education
and social benefits. Such inequality and imbalance could cause social instability and

become athreat for the central government.*#*°

Faced with thisimbalance, Chinese former Premier Zhu Rongji first adopted the term
vulnerable groups (ruoshi qunti) in the context of the labour market and called on specia

support and subsidies for these groups in his Government Work Report to the Fifth Session

1215 See generally: “Chinese Scholars and Activists Demand Equality for Migrant Workersin

China’ ,online:Human Rightsin China< http://www.hrichina.org/content/63>; Chen Xin, “Equality urged for
migrant workers’ (13 September 2012), online: China Daily < http://www.chinadaily.com.cn/bizchina >; Wei
Hua, Junjian Yi and Junsen Zhang, “Internal Migration and Income Inequality in China: Evidence from
Village Panel Data’, Human Devel opment Research Paper (2009/27), online: Human Devel opment Reports<
http://78.136.31.142/fr/rapports/mondial/rdh2009/documentsyHDRP_2009_27.pdf>.

1215 Constance Thomas et al, Equality and non-discrimination at work in China: training manual, (Beijing:
International Labour Organization,2010), at 26-35.
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of the Ninth National People’s Congress in 2002.***" Based on the official interpretation,
the “vulnerable groups’ in the report generally refer to those which are economically
disadvantaged, mainly include three main categories: first, the urban laid-off workers from
the state-owned work units without any professional skills; second, the poor people as the
outsider of the state systems who have no work experience in state-own work units,
particular older people without family support or disabled; and third, the migrants workers

from rural areas.*?'®

Since then, the concept of protecting the vulnerable groups appeared and has become
popular in the media. Essentialy, this notion uses the disadvantage approach from
substantive equality theory that acknowledges that formal equality is not sufficient and so
special assistance should be given to some disadvantaged groups to reach substantive
equality. Since the increasing awareness of protecting vulnerable groups, there are debates
focusing on the scope of definition of vulnerable group, which aso involve the discussion
on whether the tongzhi group is a vulnerable group. Some insisted that the scope of the
vulnerable group should stick to the economically disadvantaged groups because the term
of vulnerable group originally only applied to groups that were economically
disadvantaged by the State's reforms.*®® Those in favour of expanding the scope of the
concept argue that the term should also apply to those groups who are not necessarily
economically disadvantaged but lack sufficient social resources to fight for themselves,

such as ethnic minorities, women, children, the elderly, and the disabled.**®® Due to such

127 Zhengfu Gongzuo Baogao (2002) (BUfF T4k 5 (2002 4E) [Report on Government Work (2002)]
(delivered by the Premier of State Council, Zhu Rongji on 5 March 2002), online: China NPC
<http://www.npc.gov.cn>.[translated by author]

1218 ‘He Ping, the president of the Social Research Institution under the Labor and Social Benefit Ministry,
provided the official interpretation on vulnerable group. See “Zhu Zongli Baogao zhong Xin Mingci:
Ruoshiqunti Baokuo naxie Ren (4 & 34k 15 #4417 55 ARG FE L) [New Term in Premier Zhu's
Report: Who Included in Vulnerable Group]” (8 March 2002), online: China People
<http://www.people.com.cn>.[translated by author]

12191 i Zhiyong (2= & 8), “Guanzhu Shehui Ruoshi Qunti (3¢74 4 £ §5 34 4E44) [Examining Vulnerable
Groups]” (2001) 7, Journal for Party and Administrative Cadres 14.[trandated by author]

1220 Wang Lei (F-#), “Lun Ruoshi Qunti jigi Falv Goujian (£ 55 35 B i b Hg 44 2) [Vulnerable Group
and its Legidation]” (2005) 15.4, Luoyang Journal Of Luoyang Technology College 33 at 83.[trand ated by
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incapacities, they can require the state to provide aremedy or other form of support for
them. The state’s willingness to promote equality for these groups has been demonstrated
through the passage of a series of relevant legislation, such as Law of the People's Republic
of China on the Protection of Minors,**** Law of the People's Republic of China on the
Protection of Disabled Persons,*** and Law of the People’s Republic of China on the
Protection of WWomen’s Rights and Interests.’**® Also in the National Human Rights Action
Plan of China (2012-2015) issued by the Information Office of the State Council, the
groups of ethnic minorities, women, children, the elderly people, and the disabled are
addressed specifically in terms of human rights protective measures.*?** It is argued that
the tongzhi group is experiencing similar incapacities as those other vulnerable groups to
reach equality and therefore they should also be qualified as a vulnerable group.*#?

Following thislogic, it would analogous for the state to promote tongzhi as a requirement

of their policy of protecting the vulnerable groups.

There wasllittle official response to this academic discussion. Nevertheless the notion
of protecting vulnerable groups and the academic discussion on the scope of vulnerable
group did raise public awareness on the existence of tongzhi group. However it should be
noted that just like linking the tongzhi with HIV/AIDS too, there is a danger of
stigmatizing the tongzhi again by labeling them as a disadvantaged vulnerable group in the
substantive equality protection. In particular, for tongzhi, it seems more difficult to win the

social acceptance with such a disadvantaged stigma.

author]

1221 Weichengnian Ren Baohu Fa (R il4E A\ {#:4/"7%) [Law on the Protection of Minors] (adopted firstly by
the Nat’l People’s Cong. on 4 September 1991; revised by the Standing Committee of Nat'| People's Cong.
on 29 December 2006, effective 1 June 2007), online:pkulaw < http://en.pkul aw.cn/>.

1222 Canjiren Baozhang Fa (7% A\ {#F% %) [ Law on the Protection of Disabled Persons] (adopted firstly by
the Nat’l People’'s Cong. on 28 December 1990; revised by the Nat’| People’s Cong. on 24 April 2008,
effective 1 July 2008), online: pkulaw<http://en.pkulaw.cn/>.

1223 | PWRI,supra note 1061.

1224 | nformation Office of the State Council, National Human Rights Action Plan of China (2012-2015), June
2012, Chinese and English versions available online: Research Center for Human Rights and Humanitarian
Law, Peking University Law School< http://www.hrol.org >, at ch [11.[2012 Action Plan]

1225 Balzano, supra note 287 at 14-15.
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b. Building Up a Harmonious Society

Another notable development is the government’s new political objective of Building
Up a Harmonious Society. The 30-year process of modernization in China hasled to the
rapid economic devel opment, along with other social issues, such as a great gap between
the rich and the poor, imbalance between the urban and the rural areas, serious corruption,
and so on.***® The government also acknowledges that it would be dangerous if these
conflictual social issues could not be solved in the future, therefore, the 2005 Sixth Plenary
Session of the 16th Central Committee of the CPC passed a significant resolution on a new
administrative guiding policy proposal entitled Building Up a Harmonious Society.*?*” The
resolution highlights the importance and goals of building a socialist harmonious society,
and then puts forward the principles and guidelines to be followed. The main objectives
and tasks for building such a society by 2020 include further improving the socialist
democratic and legal systems and narrowing the imbal ance between urban and rural
development and between different regions.*??® It aims to soften various conflicting social
interests, which implies that the country’s focus has shifted from economic growth to
overall social balance and harmony. %%

Asit stands currently, the Building Up a Harmonious Society does not explicitly
address the tongzhi rights. However, given the precarious situation faced by the tongzhi
group and the relevant social issues caused by the current repressive indifference policy,
the tongzhi group ought to be included as one of the official concerns for this Building Up
Harmonious Society political objective. Continuingly ignoring this group and worsening
these social crises will jeopardize this pursued Building Up a Harmonious Society

objective.

1226« Goujian Shehuizhuyi Hexie Shehui (F 44 3= U1 #:£%) [Building up a Harmonious
Saciety]”,online: Xinhua News Net <http://news.xinhuanet.com>.[translated by author]

1227 H

2

1229 ||
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c. ThePeople-oriented Principle

Since Xi Jianping was el ected as the new President of Chinaand the General Secretary
of the CPC in 2012, he strongly promotes further economic and social reform to strengthen
development in China.*** He has stated publicly many times that further reform is the key
to achieving “ China's Dream”, and that a “people-oriented” approach is one of the
important principles to conduct the reform.**** Luo Haocai, the President of the China
Society for Human Rights Studies, provided a description to explain this people-oriented

reform principle from a human rights protection perspective:

The profound Chinese thought of people-orientation and the Chinese
tradition of care for people’s livelihood, both of which have along history,
determine that the human rights protection in China must give priority to
people’s livelihood, lay an emphasis on peopl€e’s livelihood, and be
oriented in people’s livelihood. The priority to people’s livelihood means
to care for the most basic requirement and guarantee of people’'s
subsistence and livelihood, and give priority to the rights to subsistence
and development; the emphasis on peopl€e’s livelihood means to take the
guarantee and improvement of people’s livelihood and the improvement
of the people’s material and cultural standards of living as the very
purposes of all the work of the government; and the orientation to
people’s livelihood means to view the guarantee of people’s livelihood as
the very foundation of human rights protection.*?*

On the meeting of the Third Plenary Session of the 18th Central Committee of the CPC
held in 2013, the CPC for the first time, advanced “ perfection of human rights protection
judicia system” as an important political reform objective in the important document

CPC'’s Central Committee's Decision on Major 1ssues Concerning Comprehensively
Deepening Reforms that providing a roadmap for further reform in China.**** The media

1230 ) ju Kai-fa(x]J132), “Xi Jinping Zhongguo Tese Shehui Zhuyi Sixiang Yanjiu (Z132F 1 [E 4% (o it 4
SCEAEHTF)[Research On Xi Jin ping’s Thought About Socialism With Chinese Characteristics]” (2013) No.
}gi Serial No. 198, Economic Research Guide 193, at 193.[trandated by author]

Ibid.
1232 |_uo Haocai, “Optimize Environment for Human Rights Development, and Boost Sustainable Human
Rights Devel opment- Speech at the Opening Ceremony of the Sixth Beijing Forum on Human Rights” (12
September 2013), online:China.org< http://www.china.org.cn/index.htm>.
1233 Zhongguo Zhongyang Guanyu Quanmian Shenhua Gaige Ruogan Wenti d Jueding(CPC’s Central
Committee's decision on major issues concerning comprehensively deepening reforms)[ 7 3L /b g J¢ T4 [
TR DAL T K ) ) R 52 ] (adopted by the Third Plenary Session of the 18th Central Committee of the
CPC on 12 November 2013), at para 34, online: CPC news<www.cpcnews.cn> [translated by author]
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commented that the judicial system will play acritical role for human rights protection in
future reform process, and anticipated that some significant reformsin the judicial system
will take place to reach the “human rights protection”.*?** It isareflection of the official
people-oriented policy.

Like the policy of Building Up a Harmonious Society, the People-Oriented principle
does not refer to the protection for the tongzhi specifically. But from a broader political
environment, the officia calling for further social and enconomical reform seemsto
provide a good opportunity to fight for the legalization of tongzhi rights. The ojective of
building a better juficial system for human rights will be beneficial for the tongzhi rights
devel opment.

The Protecting Vulnerable Groups notion, the Building Up Harmonious Society policy
and the People-Oriented reform principle are good signals for tongzhi rights devel opment.
In such a context, it is believed that the intensive social pressures resulting from the
discrimination of the tongzhi group, the optimistic political environment, along with
continuing stimulus from activists and scholars and the positive exposure of tongzhi
communities, will win the support of the centra government, and finally achieve legal
reforms for tongzhi human rightsin China. The main concern of the authorities is whether
the legalization of tongzhi rights will cause new instability from the opposition. It is hard to
predict how strong the opposition will be if same-sex marriage is passed in China, due to
the lack of official statistics. The tolerant culture and past surveys show that the public
seems to not be very hostile towards the tongzhi community, and the opposing power
should not be very strong. However, the real test is whether or not the CPC iswilling take
therisk to legalize tongzhi rights thereby helping eliminate the social pressures endured by

the tongzhi group. The CPC’s attitude seems unclear and unpredictable at this point.

5. The Role of International Human RightsLaw in Shifting the Official Attitudeto

1234 «Zhonggong Shouti Renquan Sifa Baozhang, Xianggan Gaige Anpai Xieru Jueding (73 14 $2 AL &]3%
fFE A OC B 22 S N W58 ) [CPC advanced Judicial Safeguard for Human Rights, Reform Arrangement
Written in the Decision]” (15 November 2013), online: Sina News<www.sina.com.cn> .[trandated by author]
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Tongzhi

Itislikely that the trend of acknowledging sexual orientation rightsin the international
human rights law could prompt Chinese authorities to change their policies. As noted in
Chapter Six, the Chinese government has shown its willingness to promote human rights
on the international stage by increasingly taking part in human rights related events. In
addition to hosting its own event related to human rightsin 2006, Chinaactively
addresses human rightsissues in its reports to the UN treaty monitoring bodies. Also in
the National Human Rights Action Plan of China (2012-2015), it states “ China continues to
earnestly fulfill its obligations to the international human rights conventions to which it has
acceded, and actively conducts exchanges and cooperation in the field of international
human rights.” *** The amendment of the Constitution, which added some human rights
protection, is also considered an important step at the national level. As Chapter Six
illustrated, the legal status of women in China has improved due to the influence of
international human rights law.

In the future political debate, the increasing international recognition of sexual
orientation rights in many countries could be utilized as significant statistical support.
Furthermore, the increasing trend in the international arena could have an impact in shifting
the official attitude towards the tongzhi group. Li Yinhe argues that legalizing tongzhi
rights in China could put the country in an advanced position in term of human rights
protection.*”*” The rapid development in the neighbouring Asian countriesis also
encouraging. Although same-sex marriage proposal did not passin Taiwan in 2003, the first
case asking for recognizing same-sex marriage has reached the courts in 2012.2*® The

recent news that the Vietnamese government is considering passing same-sex marriage

1235 “Human Rights in China exhibition to open in Beijing” (15 November 2006), People's Daily, online:
People’'s Daily < http://english.people.com.cn/>. From November 17 to 26, 2006, China held a“Human
Rights Exhibition” in Beijing, showcasing China's achievements in human rights.

1236 2012 Action Plan, supra note 1224 at ch. V.

1237 |j Yinhe, “My Five Reasons to Propose Legalization of Same-Sex Marriage”, supra note 1082.

1238 Christopher Brocklebank, “Gay Taiwanese couple make bid to be registered as same-sex household in
landmark hearing” (26 March 2012), online: Pink News <http://www.pinknews.co.uk/ >.
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legidlation, which would make Vietnam the first Asian country to legalize same-sex
marriage, has attracted a considerable amount of the public attention.*®® Li Yinhe has
called on the Chinese government to accelerate its pace in order to catch up with the
international community. 2+

However, the opposition to tongzhi human rights would likely argue that sexual
orientation rights are not recognized universally in many Asian countries, and Asian Values
could be used to justify the refusal of human rights protection for tongzhi. The past position
of the authorities by the adoption of Asian Values and social development against universal
human rights protection in 1990s makes it uncertain whether the CPC will abandon their

policy of repressive indifference toward the tongzhi group when faced with the strong

cultural difference argument on thisissue.

D. Strategy Considerations: Same-Sex Marriage Claim

This section explores what strategy would be the best fit for the tongzhi right
movement in future. Some key considerations include how to raise awareness of tongzhi
issues among the official authorities as well as amongst the public, how to help the tongzhi
community get more public exposure, and what is afeasible and persuasive legal claim for
tongzhi rights.

Apart from the main obstacle for the tongzhi rights movement, the official repressive
indifference policy, the invisibility of tongzhi community in civil society also slows down
development. Given such situation, an effective strategy must find a way to make the
official authorities face the crisis caused by their current repressive indifference policy and
to expose the tongzhi community to civil society. The strategy must also be the most
feasible legal claim that will advance tongzhi rightsin the near future. Tongzhi activists

need a powerful claim to unify the tongzhi community and break this grey legal area of the

1239 “\/ietnam considers same-sex marriage” (29 July 2012), online: USA today <
http://www.usatoday.com/ >.
1290°|j Yinhe, supra note 1082.
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invisibility of tongzhi group. The claim for same-sex marriage is a suitable strategy for
advancing tongzhi rightsin China.

The successes of same-sex marriage in Western countries and the increasing trend of
legalization of same-sex partnershipsin international human rights law provides strong
support for the same-sex marriage claim in China. At the national level, although same-sex
marriage proposals have successfully reached the political field, which is addressed below,
the proposals did not receive sufficient support to reach the NPC. Nevertheless, it did
successfully raise public awareness on tongzhi issues, and it continues to attract the public
attention and more mainstream media have began to report on tongzhi issues. For instance,
many popular Chinese websites, such as, Sina, 163.com have launched public surveys on
same-sex marriage."**" Also in academia, the main discussion in terms of tongzhi rights
focuses on the topic of feasibility of same-sex marriagesin China.**** Thus, the battle for
tongzhi rights in China has already narrowed and is largely characterized as the battle for
same-sex marriage. Moreover, it would certainly result in legal reform in other civil rights
If same-sex marriage were passed. However, if they were to lose the same-sex marriage
battle, it seems difficult to start another challenge again in the Chinese political
environment. The following will provide overview of the same-sex marriage legal

proposals.

1241 Ni Zenme Kan Tongxinglian yu Tongxinghunyin? (/54 % [F £ 725 5 [F 1 4548 ?) [What do you think
homosexuality and same-sex marriages] (March 2011), online: 163.com, Lady Channel
<http://vote.lady.163.com/vote2/showGroup.do?vgld=380>[ 163.com survey]; Tongxinglian, Xingliang
Diaocha ([7] 14 7%, 81 R 1 %) [ Homosexuality, Sina Survey], online: Sina
<http://survey.news.sina.com.cn/voteresult.php?pid=15351>.[translated by author]

122 gee e.g., Li Yanlin(Z= E#k), “Lun Tongxing Hunyin Hefahua zhi Biduan(it [7] 14 85 40 & 124k 22 ik
sir)[Analysis of the disadvantages of legalization of same-sex marriages]” (2010) 2 Cumulatively No. 25,
Social Sciences Review 112; Liu Tao (XI#), “ Cong Renquanfa Kan Zhongguo de Tongxing Hunyin Hefahua
(MAAIEE o A [5) 1 454 4 4k) [ Assess The Legalization of Same-Sex Marriages In China From The
Perspective Of Human Rights Law]” (2009) 7, Legal System and Soceity 87; Chen Li (1), “Tongxing
Hunyin zai Zhongguo de Lifa Biyaoxing” (7] £ 4548 75 H [ 1) 37120 2VE) [ The Necessity of The
Legalization of Same-Sex Marriagesin China](2009) 7 Cumulatively No. 130, the South of China Today 141;
Liu Xudong (XIfE#:), “Tongguo Guoji Renquanfa he Bufen Guojia Lifa Shenshi Zhongguo Tongxinglian
Xianzhuang yiji Janyi” (i i B B ANAE IS 53 [ 5 373 B AR rp ] [R] v 2 3R &% 2 130)[On the Present
Situation of the China’'s Homosexuals and L egislation Suggestions through the International Human Rights
Law and Part State Legidation](2011) Vol 20. 9, the Chinese Journal of Human Sexuality 45.
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1. Overview of the Chinese Same-sex Marriage Proposals

In 2001, Li Yinhe, aprofessor at the Institute of Sociology at Chinese Academy of Socid
Sciences, advanced the first same-sex marriage proposal in the political arena. Li Yinheis
one of the early Chinese sociologists focusing on gay rights research in China since the
1990s and has conducted numerous studies on sexua minoritiesin China. Sheisavery
active scholar, and her academic endeavours have greatly contributed to the Chinese gay
rights movement. Specifically, she has supported publically gay rights and same-sex
marriage in China since the late 1990s. Over the years, Li Yinhe has brought and translated
many important Western theories guiding gay rights into China, such as Kuer LiLun (Queer
Theory).'* She also utilized her political position as a representative of the CPPCC to
advance a same-sex marriage proposal. Since 2001, Li Yinhe has been continuingly trying to
advance the same-sex marriage proposal so that it can get to the Lianghui. It was an
optimistic signal that the central government did not ban any news reporting about these
proposals. An editorial response by Li Tie, opposing same-sex marriage, has turned thisissue
into a heated discussion in the media.**** In response to this discussion in the media,
163.com, a popular Chinese website, conducted an on-line survey on same-sex mariagesin
2011.%2* 31055 people participated in this survey. Over 70% participants could accept
homosexuality. But more than 2/3 participants think Chinawill not legalize same-sex
marriages within 3 years.*?*

In order to situate the same-sex marriage proposal within the socio-political arena, this
section will review the marriage laws in China, followed by an overview of the main
representatives in support and opposition to the same-sex marriage proposalsin China. This

overview will also demonstrate the gradual acceptance of tongzhi in Chinese civil society.

1243 Li Yinhe (Z249) ed, Kuer Lilun (% JL#£) [Queer Theory] (Beijing: Wenhua Yishu Pulbishing,
2003).[Trandated by author]

124 | bid.

1245 163.com Survey, supra note 1241.

129 | bid.
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a. Chinese Marriage Law Context

It is necessary to address the context of the marriage laws in China because of its
relevance to the tongzhi rights development. After the baby boom during the Maoist period,
birth control seemed very urgent and, thus the one-child policy was passed in 1979,
restricting married couples to having asingle child.***” While the policy’s aim was to
control the birth rate, it led to the unintended consequence of disrupting the heterosexual
marital reproductive model.***® It cut off the direct connection between sex and reproduction
within the marriage.*®*® As such, the reason for married people to maintain their sex life
after the birth asingle child was no longer about reproduction but rather their mutual
affection and pleasure.**® This has had a strong impact on the sexual freedom revolution in
China, which further accelerated the socia acceptance of tongzhi in 1990s.

Among a series of new laws in the 1980s regulating the legal chaos that resulted from
the Cultural Revolution, the 1980 Marriage Law had positive influences on the tongzhi
community through the unintentional acceleration of social acceptance of sexual freedom.
The 1980 Marriage Law confirmed that mutual affection is the foundation of the modern
marriage and cut off the connection between procreation and marriage.*** It further denied
that procreation was the main purpose of amodern marriage, and clarified that the overriding

criteriafor granting a divorce was when “the mutual affection no longer exists’.'®** Society

1247 gqypra note 1171& 1172.

1248 7hang Beichuan(7kt)11), “Tongxingai Xiangguan Lilun yu Zhongguo Xianshi ([7] 1 5% #5316 &
[ B 51)[ the Theories of Same-sex love and Redlitiesin China]” in Gao Yanning, et al, supra note 307 at
46.[trand ated by author]

1249 | bid.

1250 pan Suiming (3% 2%44), “ Tongxinglian yu Women—Ruhe Kandai Chuyu Shaoshu Diwei de “xing” (7] 1
G BAT——h T B A Ab T B A7 (1 4 [Homosexuality and us-How to see “ Sexuality” as minority])”
in GapYanning, et al, supra note 307 at 277; Zhang Beichuan(5k1t /1), “Tongxingai Xiangguan Lilun yu
Zhongguo Xianshi ([F]14: % A < Bt 5 o [ BL5L)[ the Theories of Same-sex love and Realitiesin Ching]” in
Gao Yanning, et al, supra note 307 at 46.[trand ated by author]

21 bid at 278.

1252 Hunyinfa Xiyi (454858 X) [Explaination of Marriage Law] (11 July 2002), online: NPC Official
Website <http://www.npc.gov.cr/ >. [translated by author]
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began to accept the thought of “love is the foundation of the modern marriage” and abandon
the ideathat marriageis for procreation gradually. Public discussion on sexuality and sexual
freedom emerged gradually, and the public became more tolerant to outside sexual
behaviours, which provided an open atmosphere for social further acceptance of same-sex
behaviours, which is deemed as outside sexual behaviours different from the one within
legitimate marraiges.

Some legal traditions can still be seen in Chinese marriage or family law, which tend to
regulate familial relationships by providing legal obligations to maintain or promote some
specific traditional values. For instance, it is clearly stated in the current Chinese Marriage
Law that the husband and wife shall have equal statusin the family; parents shall have the
duty to bring up and educate their children; and children shall have the duty to support their
parents.’*> Furthermore, the new Law on Protection of the Rights and I nterests of the
Elderly (2012 Revision) provides for a mandatory duty for adult children to look after and
visit their elderly parents regularly.**** Many Chinese media made negative comments on
the enforcement of such mandatory duties imposed on these adult children, since the
legislation fails to provide for the detailed frequency with which children should visit their
older parents.'®> However there are many supportersin favour of this new law for
providing more support to elder people. The implementation issue can be clarified by the
courts or interpreted further by the Standing Committee of National Congress. This new
law not only has deep implications for civil society by sending an educational message to
the public, but also provides an additional legal avenue for elder protection.’*® Also

within the first week since the law became effectivein July 2013, it is reported that there

1253 | bid.

1254 | aonianren Quanyi Baozhang Fa (%4 A2 fF57%) [ Law on Protection of the Rights and Interests of
the Elderly] (promulgated by the Standing Committee of the Nat'| People's Cong., on 28 December 2012,
effective 1 July 2013), art 18, online: pkulaw <http://en.pkulaw.cn/>.

1255 gpecial issue of China Economic Net, CE Depth: “Chang Huijia Kankan Rufa de Gangai (“ % [FIX & &
NIE I ) [the Embarrassment of Legalization of Go Home More for Visiting]”, China Economic Net,
online: <www.ce.cn>.[translated by author]

1258 Celia Hatton, “New Chinalaw says children 'must visit parents” (1 July 2013), BBC News China, online
BBC <www.bbc.co.uk>.
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has been 25% increase in visits to senior residences in Guangzhou.*®’ Furthermore, it is
an affirmation of the “protecting vulnerable groups’ policy because the elder group has
been officially recognized as one of vulnerable groups. All these legislative developments
in regulating family relationships reflect this Chinese legal tradition, and thus the civil
society’s opinions on many issues have been shaped through many legal reformsin

marriage law and family law.

b. Same-sex marriage Proposalsin China

After the decriminalization of homosexual actsin 1997, and the increasing human rights
recognition of sexual orientation internationally, afew scholarsin the area of tongzhi studies
began to write about issue of same-sex marriage.®® Meanwhile, due to major social
changes the central government decided to amend the 1980 Marriage Law in 2000. The
government launched and organized a series of consultations and Li Yinhe, for the first time,
took advantage of this opportunity to propose the concept of same-sex marriage in Chinain
one of consultation meetingsin 20017 |t represented the beginning of the same-sex
marriage journey in China.

Although no reference to same-sex marriage was in the revised 2000 Marriage Law, Li
Yinhe, as adelegate of the CPPCC, constantly tried to bring the issue to the NPC viathe
Lianghui in 2003, 2005, 2006, 2008 and 2011.**° |n 2013, she till called on the support for
her proposal for same-sex marriage in order to reach the Lianghui.*?®* None of these

proposals has succeeded in gathering enough support to become alegal proposal for

1257 Zhang Lin & Yang Guixuan (74,1 5t T), “Xinfa Shishi, Guangzhou qu Yanglaoyuan Tanwang de Ernv
Duo le V4 (FriZsiti |7 INEFRERIRELEZ NPLLZ | 1/4)” [New Law Implemented, Guangzhou
Senior Residences Visiting Increases 1/4], (8 July 2013) Yangcheng Evening News, online: Yangcheng
Wanbao <http://news.ycwb.com>.[translated by author]
1258 Guo Xiaofei, supranote 166; Liu Dalin & Lu Longguang (XIiA1lf, & J%5%) Zhongguo Tongxinglian
Yanjiu (7 [ [F] #4725 5T) [Chinese Homosexuality Research ], (Beijing: Chinese Social Publishing,
2005).[trand ated by author]
izz Li Yinhe, “My Five Reasons to Propose Legalization of Same-Sex Marriage”, supra note 1082.

Ibid.
1281 | j Yinhe, supra note 11.
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discussion in the NPC to date, however it is notable that these proposals have successfully
raised public and political awareness on tongzhi issues. In 2006, for the first time, Wu
Jianmin, an officia from the Ministry of Civil Affairs, replied to Li’s proposal that China
was not ready for gay marriage.*** It was a historical breakthrough because it was the first
time that the central government had ever responded specifically to atongzhi issue.

Li Yinhe outlines five main reasons to support same-sex marriage in Chinain her
proposal.*®® Firstly, homosexuality is not illegal and homosexuals should enjoy the same
rights as al citizens of China. Therefore, the right to marry, which is abasic right of a citizen,
should be granted homosexuals who have a desire to marry. Secondly, athough the
recognition of same-sex partnership is acontroversial human rights issue, a growing number
of Western nations have already recognized gay marriage and domestic partnerships for gays
and leshians. The passage of same-sex marriage in Chinato protect the rights and interests of
gay and lesbians as a minority and to eliminate the discrimination would put Chinain an
advanced position in terms of human rightsin the world (especially in Asia). Thirdly,
same-sex marriage will help gays and leshbians to establish and maintain long-term
relationships, thereby decreasing the transmission of sexually transmitted diseases. Fourthly,
permitting same-sex marriage will have positive influence on population control. Since
China does not permit gay marriage, currently homosexuals are socially and culturally forced
to marry opposite sex partners and reproduce (i.e., the homowives issue discussed above). If
they could live their lives with same-sex partners, this large group would not reproduce and
this would be advantageous for Chinain terms of population control. Last but not least,
granting protection to homosexual's, a vulnerable minority group will make China more open

and progressive, and create a more tolerant and harmonious atmosphere amongst groupsin

1262 «Tongxing Hunyin Lifa Tian zai Shoucuo, Zhengxie Fayanren ChengTai Caoqjian ([7) 1 45 A 37 1542 5 1
¥ Bk F AFRKEETT) [Same-sex marriage Proposal Rejected again, the Spokseperson of the Chinese
People’s Palitical Consultative Conference (CPPCC) claimed too early for China’ (5 March 2006), Tencent
News, online: <http://news.qq.com>.[trandated by author]

1263 |j Yinhe & Qin Shide supra note 1197 at 315-349; and Li Yinhe, “My Five Reasons to Propose
Legalization of Same-Sex Marriage”, supra note 1082.
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society, which has advantages for stability and harmony of the state and society. Furthermore,
the historic tolerance towards homosexuality provides the cultural foundation for same-sex
marriage. '

These supportive reasons are quite broad and convincing in the Chinese context. Li
Yinhe framed the same-sex marriage proposa in away that appears advantageous to the
central government’s objectives, such asthe AIDS prevention control, the new |egal

objective of human rights protection in 2004 Constitutional Amendment, the political

objective of building up harmonious state and population control.

c. Opposition to Same-Sex Marriagein China

With the increasing public awareness on this same-sex marriage proposal, some
opponents expressed their views publically. Li Tie, amain opponent of same-sex marriage
and an editor of the famous Chinese magazine, The Times Weekly, wrote an article entitled
the legalization of same-sex marriage is a complex problemin 2010.%® Li Tie himself isa
devout Christian, a graduate from the Hong Kong Baptist University, mgoring in religion
and philosophy. So his main viewpoints seem familiar to the views expressed by Western
religious opposition.

Li Tie has six main arguments opposing same-sex marriage in China.'?®® First, asa
social institution, marriage needs ethical and legal support, rather than be seen as a personal
and liberal right. Marriage, as a system itself, isnot a*“ private matter” but associated with a
lot of public functions and protected by public powers. Marriage is the cornerstone of human

relationship and it would easily collapse if any kind of consensual relationship can become

1264 See the translation by Balzano, supra note 287 at 42.

1255 i Tie (Z#4%), “Tongxing Hunyin, Juefei Li Yinhe Shuode Nayang Jiandan ([FI P4 4S8, 4 3E 2545 15
FBFETETE) Not that Simple asWhat Li Yinhe Says’ (January 24, 2010) Tecent News, online:
<http://view.news.qg.com>.[ Translated by author] The similar opposing viewpoints are found in Yanlin,
“Analysis of the disadvantages of legalization of same-sex marriages’, supra note 1242.

12 Li Tie, Ibid.
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“marri agen .1267

Second, the impact of same-sex marriage will have a“domino effect” on the marriage
system.*®® Once the same-sex marriageis legalized, it may lead to debates on legalizing
polygamous marriages and bestiality; therefore it will jeopardize the stability of the marriage
system as well as society as awhole.*?*®

Third, the issue of homosexuality is not a human rights issue, and same-sex marriage is
not the “trend of human rights development” either.’*”® As clearly demonstrated in Chapter
Three, and elsewhere, sexual minority rights are very much a human rights issue and there is
aclear trend towards recognizing that sexual minorities are entitled to treaty rights. Though
Li Tieis correct in stating that there is not a single international human rights covenant
recognizing the same-sex marriage explicitly, in fact, they clearly state that amarriageis
between male and femal e adults. Furthermore, it istoo early to say same-sex marriage is the
trend of human rights development as only afew countriesin the world legalized same-sex
marriage. More than 90% of states do not recognize same-sex marriage.

Fourth, the legalization of gay human rights will have a negative impact on those who
are against gay rights.**"* For example, forcing churches to perform same-sex weddingsin
some Western countries was used to warn that the passage of same-sex marriage would harm
certain people’'s human rights.?”> While thisis alegitimate concern, many countries have
found a balance between the right to same-sex marriage and the religious freedom not to
perform such marriages by establishing permitting civil (non-religious) marriages, such asin
Canada.*”® Same-sex marriageis going to lead to an increase in sexual abuse of children by

citing some reports in Western countries.**™ It is a stereotypical and ignorant belief that
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1273 See the discussion in Chapter Five, in Refusal of Marriage Commissioners to Perform Same-sex
Marriage.
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homosexuals are pedophiles.

Fifth, research shows that same-sex families are more unstable than family units
comprised of afather and amother.**”> However, these isolated research datais unlikely to
answer the question which marriage model, heterosexual or same-sex marriage is more
stable. The issue of which model is more stableisirrelevant to the central research question
whether same-sex marriage should be legalized. It is not convincing that a group of people
should be prevented from marrying merely because they may have a higher divorce rate.
Last but not least, the historic tolerance of homosexuality in ancient Chinais not persuasive
due to the loss of tradition in contemporary Chinese society.**"

In addition, Li Yanlin aso summarized some disadvantages of the legalization of
same-sex marriages in China. '’ Similar as Li Tie, Li Yanlin argued that same-sex
marriage could jepodize the marriage system, atraditional institution between males and
females.”® He further addressed the negative influence of same-sex marriagein the
Chinese context.’*”® He argued that sex is still abanned topic in China so the majority
people feel ashamed to discuss sex publically, even homosexuality.?*® Many scholars do
not think it is worthy to address the topic of homosexuality. Same-sex marriage could not
ensure the procreation that is the core function of the marriage.*®®" Further, in a
homosexual family, it would definitely cause the chaos of social or familial relationships
because homosexual's have to adopt or use medical assistance to have children.'?®?

Moreover, homosexuals tend to hide in the dark because they are concerned about the

social conservative attitudes.**®® Unlike Western countries, it is unlikely to see radical or

1275 | bid,

1278 | bid,

12771 j Yanlin, supra note 1265, at 112.
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active gay liberal movements occurred in China.*?®* Last but not least, Chinais different
from the developed countries that recognize LGBT rights legally. As Chinais still in the

early development period of the Socialism, we should focus on economical development
rather than democracy, freedom and equality. %

Among these viewpoints, many of which are patently unreasonable and groundless.
Immorality of homosexuality and cultural unacceptability stand out as the main reasons for
opposing tongzhi rightsin China. It is complex to assess the standard of morality. The
argument of immorality of homosexuality seemsto originate from the Christian standard. It
isadifferent case in China, as noted above; the traditional Chinese culture has been more
tolerant to the tongzhi because same-sex acts do not violate the Confucianism core values. In
practice, there is not a strong opposing religious power in China. Conversely, the surveys
conducted by 39 Health Web in 2009 Research Report on the Living Conditions of
Homosexual in China showed among 55,000 responses from straight people (they
differentiated the participants on purpose), 83.7% felt the existence of tongzhi has no
influence on their lives; in terms of the attitude to tongzhi, 37.8% said that they can
understand homosexuals and respect for such personal choice and 29.2% said that they do
not care and tongzhi do not bother their lives.*?%®

It should be noted that cultural unacceptability could come from the lack of capacity of
bearing children in same-sex marriage. The significance of having descendantsin
Confucianism values could become a strong cultural opposition to same-sex marriage.
Although reproduction is no longer a core function of amodern marriage, it still is

considered as a significant component in traditional Chinese families, as discussed above, an

old Chinese saying indicates, there are three forms of unfilial conducts, of which theworst is
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(Guangzhou: 39 Health Web,2009), at 46-47.[Living Conditions of Homosexual in China][Trandated by
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to not bear heirs to continue the family line.*®’

Some parents could accept their children are
gays aslong as their sons or daughter could enter a heterosexual marriage and have a
descendant.*®®® Therefore, the cultural argument is not persuasive, since many heterosexual
families do not have children nowadays. Moreover, the legalization of same-sex marriage

could help with population control, which is an official national policy.

2. Theoretical Support: Formal Equality for the Same-Sex Marriage Claim
From atheoretical perspective, the claim for same-sex marriage is a derivation from of
formal equality theory. Formal equality emphasizes strict identical treatment. It has played
avital role in the political and legal frameworks during the democratization processin
many Western countries. The formal equality approach is a powerful tool to eliminate
direct discrimination, as such, it is always considered as the first step on the path to
substantive equality. Robert Wintemute explains that formal equality is achieved by
elimination of any pervasive direct discrimination in legislation and public sector rules and
policies, and legal protection against such discrimination in the private sectors, although
specific decisions to discriminate by individual public and private sector actors may
continue.™® Simply, the objective of formal equdlity is to recognize that “we are the same”
in all relevant aspects. It should be kept in mind that the limits of the formal equality model
are subject to criticism and therefore mere formal equality is definitely inadequate to
prohibit discrimination and provide full human rights protection to every individual .***
Reviewing the case law within the international human rights law, many cases of
discrimination on the grounds of sexual orientation were challenged based on the formal
equality approach by asking for the identical treatment in a variety of civil areas with

heterosexual group as a comparator, such as Young v Australia, " X v Colombia™® and
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Fedotova v Russia. %

The claim for same-sex marriage is essentially asking for the marriage rights to which
heterosexual people are universally entitled, to be equally respected for sexual minorities.
Recognition of same-sex marriage is a significant and symbolic victory for sexual
minorities under formal equality. It can be seen from the human rights protection pattern
for sexual minoritiesin Canada, after the formal equality’s victory of same-sex marriage,
the rights movement has shifted to substantive equality, for instance, focusing on school
bullying for sexua minorities youth who needs extra attention. Within the process, the
victory of the same-sex marriage is significant for the current substantive equality pursuit
because it acknowledges that sexual minorities are the same as heterosexual people who
are entitled to be free from any discrimination based on their sexual orientation. It
empowers sexual minorities to demand substantive equality by focusing the LGBTS
distinct issues/needs. The critiques from the feminists, queer scholars and other left
viewpoints that claiming it would intense the marganization of sexua minorities who do
not take it up are significant for exploring further reform in the Chinese context.

From the journey of women'’s rights development in China, by passing a series of
legidation that addressed the women'’s equality, the concept of gender equality is
acknowledged by the public despite the lack of an effective judicia enforcement system.
The public awareness of the inequality of women helped force the central government to
continuously pass further legislation to eliminate the gender discrimination and ameliorate
their situation in the future. Formal equality recognition has provided women with a strong
political voiceto fight for the further human rights.

With regard to the tongzhi human rights issue, the formal equality approach isfeasible
and appropriate for Chinato achieve acceptance of society. As mentioned above, the public

still has little knowledge about tongzhi group due to the harsh control that the authorities

1292 % v Colombia, supra note 507.
123 Fedotova v Russia, supra note 515.
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have over the media and due to the fact that there is no strong opposing political or
religious power against tongzhi group. Thus, the public hears little in favour or against
tongzhi human rightsin China. Within this context, the legalization of same-sex marriage
could send the message directly to the public that the tongzhi are the same people as the
heterosexuals and therefore deserve the right to marry. With the achievement of formal
equality in the area of marriage, it will be easier to move further on achieving substantive
equality to eliminate al discrimination, which isthe final objective. Recalling that Robert
Wintemute has asserted that the substantive equality recognizes the premise that “we are
different” in some relevant aspects and requires accommodation or more protection for the
groups facing discrimination.®** It should be acknowledged that the tongzhi group are
different in many perspectives from the heterosexual groups, and substantive equality
protection is necessary for this group ultimately.

Many cases challenging the opposite-sex concept of marriage to include sexual
minoritiesin international human rights laws have failed because marriage is a traditional
concept that contains significant cultural undertones and meaning. On the issue of
same-sex marriage, international human rights bodies tend to leave the ultimate decision up
to each nationa jurisdiction. The claim that the human right to marriageis a“universal
right” in international law has been insufficient to push national governments to recognize
same-sex marriage. Therefore, the formal equality approach would be more strategic on the
issues of same-sex marriage rather than substantive equality, thereby giving a strong voice
for the tongzhi group to break the current offical aggressive indifference policy at this stage
in China. Furthermore, for the further consideration on how to win the acceptance of the
whole of society, formal equality is afit strategy to fight for greater social acceptance by
claiming “we are the same and deserve the same rights” from this perspective. It does not
mean that substantive equality approach cannot support the claim for same sex marriage.

Conversdly, substantive equality theory can argue the equal treatment of same-sex marriage

2% Ibid.
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to secure equal outcomes for sexua minorities. Substantive equality should be the final

goal asindicated above athough the formal equality is politically persuasive.

3. Discussion: Anti-Discrimination Law and Privacy Protection Law for Tongzhi

Some Chinese scholars argue that the next legidlative development should focus on
privacy rights or anti-discrimination law to eliminate discrimination on the grounds of
sexua orientation in employment and in social benefits based on the Western pattern of gay
rights development following the decriminalization of homosexuality.**®* China, however,
appears to be following a different path, largely on account of the fact that the authorities
limit the ability to develop a bottom-up pattern of rights reforms. Furthermore, China does
not have a codified human rights statute ensuring the implementation of a
non-discrimination principle. Equality is only recognized as a genera principlein the
Chinese Constitution without an effective enforcement mechanism. In practice the Chinese
Constitution has not been invoked in any legal claim in Chinese judicia practice, in other
words a person is not allowed to file an application based on the infringement of
constitutional rights. Moreover, the Chinese public is currently not very familiar with the
concept of non-discrimination. Ultimately, it is unlikely that the NPC will pass an
exhaustive Human Rights Code including non-discrimination protection for tongzhi in the
near futurein China.*® Conversely, having a same-sex marriage proposal reach the
political stage is more likely to succeed, given the amount of public awareness that has
accrued on thisissue already.

Privacy protection is another important legal principle to support sexual orientation
rights. In international human rights law, the courts have relied on privacy protection in

decriminalizing homosexuality in the early years of the gay rights movement. However,

12% 7hou Dan, supra note 371 at 310.

12% | j Yinhe also expressed her opinion in comparison with same-sex marriage and anti-discrimination
legislation reformin china: “I think that it will be much more difficult to set up an anti-discrimination
legislation (including prohibition discrimination on ground of sexual orientation), than passing a same-sex
marriage in Chind’. SeeLi Yinhe & Qin Shide supra note 1197 at 321.
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privacy protection was not involved in the decriminalization of homosexuality in China. As
discussed thoroughly in Chapter Two, the legidlative intent of the removal of hooliganism
in the 1997 Chinese Criminal Code had nothing to do with homosexuality. In the opinion
of the revisers, repealing the hooliganism laws was merely a clarification process, not a
process of decriminalizing homosexuality per se.

Privacy protection seemsto not be a strong tool for the tongzhi rights movement in
practice. Although privacy is claimed to be a significant interest, China does not have a
codified privacy protection statute neither. There is not even a specific provision regarding
privacy protection in the Chinese Constitution. Only some legislation contains broad
provisions in terms of privacy and data protection, and privacy litigationisrarein lega
practice.™®” Thus privacy protection is more like a general legal principle without an
effective legidative or judicial mechanism to ensure its implementation.

At the intersection of privacy and morality, Chinese courts tend to protect morality.
The recent debate on morality and privacy protection arose in a case of wife swapping
reflects the social thinking on privacy legal protection. MaYaohai, a university professor,
was accused of the offence of “assembly for immoral sexual purpose”’ for hisinvolvement
in “wife exchange” activities.™® Within two years, Maheld 18 swinger parties with
friends where they swapped spouses as sex partnersin private spaces. Mawas finally
sentenced to three and half yearsin prison.*® Li Yinhe commented that it should not be a
crime because the swinger parties were consensual, their behaviour did not harm anyone,

and it occurred in private spaces in order to protect their privacy.*® However, the decision

1297 Qinquan Zeren Fa ({2 {5t /F32) [Tort Law] (promulgated by the Standing Committee of the Nat'|
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<www.news.163.com>.[trand ated by author]
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gained alot of support from the public and scholars.®** These supportive views claim that
it is generaly accepted that spouse swapping isimmoral in Chinese tradition, and people
believe the legal system should be responsible for |egislating common morals. Thus based
on this decision in Ma, merely relying on privacy protection in challenging the traditional
concept of marriage might fail on the grounds of public morals.

Also it should be noted that privacy protection is insufficient to reach full human rights
protection for tongzhi because it overemphasi zes the private sphere. While privacy
protection could prohibit the disclosure of one's marital status or from questioning one’'s
sexua orientation, it does not solve the fundamental problem of discrimination. In fact, it

could worsen the situation by keeping more tongzhi in the closet.

4. Strategy Argument: Domestic Coming Out Strategy

With respect to same-sex marriage, both of the ECtHR and the HRC took a
compromising view when faced with powerful resistance from cultura differences.
International judicial bodies unlikely force governments to pass same-sex marriages as
long as same-sex couples could enjoy the “equal rights” as heterosexual couples, except
under a different name (such as a domestic partnership). Furthermore, in China, most
tongzhi and scholarsincluding Li Yinhe, are not optimistic for the legalization of same-sex
marriage in the near future.*** It is unpredictable how tongzhi human rights could be
achieved in China due to complex factors, including the CPC ruling, a poorly informed
civil society (with respect to sexual orientation issues) and the huge population.

Thus some scholars argued that the claim for the same-sex marriage in China seems

http://www.nfdaily.cn/>.[translated by author]
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be legal in China (based on 5000 responses among tongzhi), supra note 1286, at 34.

308



too radical and unreadlistic for China due to the lack of the social acceptance of the tongzhi
community.*** Even though tongzhi would have been granted the right to access to
marriage, they would be unable to surviveit if the socia pressure from family and society
are still there. 1 Although the achievement of same-sex marriage is considered as a
symbolic victory in many Western gay movements, the legalization of same-sex marriage
in Chinawould become meaningless and dangerous without taking consideration of the
Chinese cultural context.*** Chou Wan-shan argues that the unique Chinese culture built
on aset of Confucian values should be taken into account in the tongzhi rights movement
strategy. It is different from the Western individualism-centered culture.™**® For instance,
coming out isasignificant part of modern Western gay movement, but could be dangerous
for the tongzhi movement in the Chinese context.**’

Coming out was important in early gay movements in Western counties. It simply
urged sexual minoritiesto publicly reveal their sexuality to their family, friends and
colleagues as aform of activism to fight discrimination. It gradually, yet successfully, made
the gay community visible and empowered sexual minorities in the Western countries.
However, in China, alarge number of the tongzhi group still livein the closet refusing to
disclose their sexudlity to their family in particular.**® Many tongzhi say that they feel no
problemsto tell their friends about their sexual preference, but it will be painful to tell their
family.™*® Most tongzhi decide never to tell their family about their sexual orientation
because it may destabilize the harmonic familia relationship, which is the most important

unit within the web of human relationships in Confucianism.**'° Thisis different from the
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Western gay rights movement. Thisis because in Confucian culture, the core values are
“stability, collectivity and patriarchal authority.” ! In this context, an individua is not an
isolated subject but is defined by her/his position within a public order, and the main
objectiveisto keep the harmonic web of personal relationships, and the familial
relationship is the fundamental relationship within thisweb.**? For Chinese tongzhi, it
seems easy to come out to their friends and colleagues, whereas it relatively difficult to
come out to their family members. Thus, engaging in a discourse of gay rightswithin a
Confucian culture, the seemingly simple act of coming out will definitely raise public
awareness and the visibility of gay men and lesbian groups, however, it seems dangerous
because coming out is derived from a personal identity perspective, without careful
consideration of familial relationships.**

Instead, the strategy of domestic coming out is argued to be crucia for the tongzhi
movement in China.**'* This strategy emphasizes the “coming out to one’s family and
asking for the acceptance from family members’ rather than to the whole society, which is
quite different from the Western coming out.*** In such a context, the domestic coming
out strategy encourages tongzhi to come out to their families as the foremost step, and after
having the understanding and acceptance from the families then they can reach for further
human rights.**!° It is argued that the thematic concern of “domestic coming out” is to
maintain a harmonic relationship, and patience and communication are the keywords.**’
Having acceptance from the basic unit in the relational web, i.e., the family, the tongzhi

would gradually have the acceptance from the whole social web.***® In this sense, the

domestic coming out strategy focuses on the significance of maintaining familiar

B bid at 368.

1312 | hid at 368-371.
1313 | bid at 364-369.
B4 | bid.

B15 | bid.

1316 | bid.

B | bid.

1318 | bid.

310



relationships, which differ the Western’s coming out strategy. The concern for the same-sex
marriage strategy is that claim for same-sex marriage is too radical and dangerous without
first having the understanding and acceptance from family members. Even if same-sex
marriage were legal, tongzhi may still fear to come out and enter into a same-sex marriage.
Thusin this sense, the strategy of claiming same-sex marriage may fail without taking into
consideration that familial relationship plays critical role in tongzhi right context.™*°

However, it does not contradict the same-sex marriage strategy. Domestic coming out
would provide the social foundation and acceptance of tongzhi, which would benefit the
same-sex marriage claim. The creation of same-sex marriage could be claimed as a means
of creating/maintaining harmony of the familia relationship, since the socia issues
resulting from the ignorance of tongzhi group have the potential to greatly harm the
familial relationship.

All in al, the same-sex marriage strategy seems suitable for the tongzhi rights
movement. It isimportant to recall that the final aim of this same-sex marriage strategy is to
achieve substantive equality for tongzhi. Thus, the legalization of same-sex marriagein
Chinais not the end of the reform but the outset. Same-sex marriage simply plays an
icebreaker role to force the government to abandon its repressive indifference policy, and
accelerate civil society’s acceptance of tongzhi. The broader legal reformsin other fields,
such as employment, adoption, and family law should follow next. Substantive equality
requires consideration of the disadvantages of tongzhi group for those reforms to cometo
fruition. The full equality for the tongzhi group will be only achieved when al these legal
reforms are made in every field of daily life through the catalyst of legalizing same-sex

marriage.

E. Conclusion

Since the Y ogyakarta Principles provided a comprehensive international human rights

B9 Ibid.
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protection standard for sexual minorities, the comparison with the Chinese practice at the
beginning of this chapter demonstrated the gap between the current tongzhi human rights
situation in Chinawith thisinternational standard.

The main resistance to tongzhi rights development in Chinais the official repressive
indifference policy. Thus, the core of thisthesisis examining strategies to break this policy.
Since the authority’s harsh restriction of tongzhi in the mass media has controlled civil
society’s access to information and understanding about tongzhi issues, civil society is not
adecisive factor in terms of advancing tongzhi rights reformsin China. The CPC is
arguably the key factor for legal reform. The top-down legal reform legalizing tongzhi right
isagood approach for tongzhi rights development in China

The case study on the CPC'’s recognition of MSM in HIV prevention legislation
illustrated how a serious issue can lead to atop-down policy reform. From the cracking
down on homosexuality in early prevention policy, the authorities changed its policy
gradually to encourage effective approaches to gay community due to the increasing
HIV/AIDS crisis. Thusit can be seen that the CPC would adjust relevant policies to the
tongzhi group once the crisis generated a serious social pressure to impact its ruling,
thereby creating a policy window.

Without the official support, due to the repressive indifference policy, massive
discrimination including human rights violations took place among the tongzhi group,
which has led to the magjority of tongzhi remaining in the closet. In fact, the tongzhi culture
of remaining in the closet made HIV prevention much harder, sinceit is difficult to reach
these at-risk target groups (i.e., MSM), particularly in remote areas. Also massive pressure
from Confucian tradition, family and society made a number of tongzhi enter heterosexual
marriages (either as homowives/homohusbands or in marriages of convenience), which has
led to socia instability and continues to do so. These crucial situations would further push
the government to face the tongzhi human rights issues.

According to the Western pattern of gay rights development, after the

312



decriminalization of homosexuality, the next step should be anti-discrimination legislation
to eliminate the discrimination on grounds of sexual orientation in employment and social
benefits including adoption. However, thisis not the case in China. China does not have a
general anti-discrimination legislation to date and it appears difficult to pass
anti-discrimination legislation to include tongzhi protection in the near future. Interestingly,
however, same-sex marriage proposals have already reached the political stage and have
gained public awareness.

The detailed study on the same-sex marriage proposals and the opposing viewpoints
suggest that same-sex marriage would be the breakthrough for tongzhi rights. The battle for
tongzhi rights in China has aready been narrowed and characterized as the battle for
same-sex marriage. Chinese civil society’s opinion on many issues have been shaped
through the numerous legal reforms in family law and marriage law, and the same can be
expected from an officia policy shift in tongzhi rights with the adoption of same-sex
marriage. The legal reform would take place in family law and the first law legalizing
tongzhi rights would be same-sex marriage. This viewpoint might seem radical but it is
feasible in practice and is supported by the culture of tolerance tradition, academic support
and the current political environment of increasing human rights protection (as seen in the
Protecting the Vulnerable Groups, Building Up a Harmonious Society and People-oriented

policies).
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CONCLUSION

This thesis analyses whether Waaldijk’s gay rights temporal developmental pattern, i.e,
from decriminalization of same-sex acts, to the equalization of ages of consent for sexual
acts, and then to equal rights in employment and social rights, and finally to recognition of
legal partnership and adoption rights, can be reproduced in the Chinese context, when there
iIsan increasing trend of recognizing LGBT rights in the international human rights law
systems.

The historical research on the relevant ruling theories and corresponding tongzhi social
and legal status over different Chinese periods provided a better understanding on tongzhi
issues today. The tolerant culture in ancient times helped us to understand the current
phenomena regarding tongzhi in China, such as why homowives/homohusbands refuse to
divorce when they find out their spouses are tongzhi, as well as why parents allow their gay
sons/daughters to maintain same-sex partners as long as they enter a heterosexua marriage.
Homosexuality began to be marginalized in Maoist era, as opposed to the first
criminalization of homosexual actsin the late Qing Dynasty. During the reform era,
tongzhi communities emerged in big cities after the Opening Policy dramatically changed
peoples’ thinking and resulted in a number of reformsin state structure. Although the
central government in China does not officially condemn homosexual acts, practical human
rights violations against sexual orientation rights are common. Some legislation contain
explicitly provisions against homosexuality/tongzhi. Despite the symbolic victories of
decriminalizing hooliganism and removing homosexuality from the list of mental illness,
the role of the official authorities during these events can nevertheless characterized as
repressive indifference. Such a policy is one of the main barriers to the future tongzhi rights
development in China. It implies an official reluctance to address issues, which has
doubtless worsened the tongzhi situation and has slowed down their acceptance by civil

society, ultimately it will prohibit further rights claims from the tongzhi group without
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having the support from the public.

There have been magjor developments with respect to sexua orientation rights in many
international human rights law systems. Equality and non-discrimination, and privacy
protection are important legal principles universally recognized in international human
rights laws during devel opment processes. During different gay rights developmental
phases in Waaldijk’s pattern, some principles play different roles and may be more
effective than others from a strategic perspective.

Privacy protection played a significant role in decriminalization of homosexuality at
the early stage of sexual orientation rights development. It has been well evidenced at the
UN, European and Canadian human rights law systems. It was effective in persuading
courts to recognize that the scope of privacy over sexua acts between two male adults and
therefore criminalizing such acts was problematic. Such an argument seems not easily
adopted by the Chinese courts. In the recent case of wife swapping, athough the consented
sexual acts occurred in the private space, the court still held that these acts were immoral
and should be condemned despite occurring in the private. In terms of tongzhi, due to the
official regressive indifference, the whole civil society still knows little about tongzhi and
often thinks that sexual acts between tongzhi are immoral. Furthermore, the limited nature
of privacy protection for sexual orientation rights development is evident, because privacy
protection focusing only on the private sphere and it permits the continued stigmatization
and discrimination against sexual minorities.

Equality and non-discrimination are always addressed together and are considered two
sides of the same coin. Equality and non-discrimination are the positive and negative
statements of the same-principle. The absence of discrimination will produce true equality.
The thesis discussed the case law with respect to sexual orientation rightsin the UN,
European and Canadian human rights law systems, and concluded that the application of
equality and non-discrimination principle has helped sexual minorities to achieve equal

rights in employment, social benefits, partnership rights, children adoptions and same-sex
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marriage (in Canada). The key isto have sexual orientation recognized as a protected
ground from discrimination. Every jurisdiction has a different recognition process.

In the UN human rights law system, in spite of the relatively slow period prior to the
1990s, sexua orientation human rights law began to develop rapidly with better
understanding and acceptance from civil society and among the UN member states. Since
the HRC's landmark decision in Toonen v Australia in 1994, which ruled that sexual
orientation, was one of prohibited ground against discrimination under the ICCPR, nearly
all the UN treaty bodies have addressed equality protection for sexual minorities gradually
in their respective treaties. The HRC decisions further expanded equal rights to sexual
minorities in the public context, such as employment, socia benefits and family rights by
relying on the non-discrimination principle. A variety of Special Rapporteurs have also
raised awareness of the serious human rights violation on the grounds of sexual orientation
occurring around the world. During this process, massive opposition to the universality
claim of human rights for sexual minorities was seen at the UN. One of the greatest
obstacles was cultural relativism argument, which considers the issue of sexual orientation
asasocial and cultural issue rather than universal human rights issues, and therefore the
UN should not intervene in this matter. Although the champions of such opposition are
mainly from Islamic countries, the political opinion of sexual minorities from Asia has not
been supportive. In some recent important UN resol utions regarding sexual orientation
rights, China abstained rather than voting in opposition. It is a good sign that Chinese did
not take a strong opposing view, but it is difficult to say Chinese authorities are willing to
support sexua orientation rightsin UN system.

China signed the five main international human rights treaties, but still has not ratified
the ICCPR, which means the decisions of HRC are not legally binding on China. In terms
of the implementation of international laws in domestic jurisdiction, there is no clear or
prescribed way to determine whether China adopts a monist or dualist approach to apply
international treaty laws. China seems to adopt a mixed approach to apply treaty law to
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demestic law. The achievement of formal equality for woman served as a case study to
demonstrate that the international human rights law can have a positive impact on legal
reform in China. However, the success in developing women's rightsin Chinais not easily
replicated with regard to tongzhi human rights since the CPC accepted the protection of
women as a policy. With respect to tongzhi rights, the CPC still has adopted a repressive
indifference policy which implies unwillingness to provide any protection to the tongzhi
community. Furthermore, the opposing camp is still strong in the international arena. The
lack of a special treaty addressing sexual orientation human rights also slows down the
further development at the internationa level. Moreover, international law is a soft law,
which aways relies on domestic enforcement. As aresult, the international human rights
system will help inform and influence legal reform for tongzhi right in China, but it will
not be a decisive factor.

By examining the European regional human rights system, this thesis has shown that
the development with respect to sexual orientation rights in the European system shared the
same progressive pattern seen in the UN human rights law system. With the ECtHR'’s
increasing recognition on sexual orientation rights, the COE and the EU have adopted a
variety of important legislation to promote the human rights protection for sexual
minorities. One of the key differences between the UN human rights law system and
Europe, is that the European developments are relatively more advanced and progressed
more rapidly. Thisis duein large part to the binding power of the ECtHR’s decisions and
the supportive political climate within the COE and the EU. Based on this experience, the
thesisused ASEAN as a case study to examine the question of whether a regional
international organization could inspire tongzhi rightsin China. ASEAN, asthe only
regional international organization in Asia, was established for the protection of each state's
sovereignty at the height of the Cold War, and has atered the focus towards the economic
cooperation since 1990s. ASEAN'’s human rights system is still in the nascent phase and

the concept of human rights protection has not gained too much attention until recent years.
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Particularly, sexual orientation and gender identity was excluded from the list of prohibited
discriminatory grounds in the ASEAN Human Rights Declaration adopted in November
2012. Also, Chinais not amember state of ASEAN and the ASEAN human rights law does
not have direct impact on China. In addition, ASEAN’s economic relationship with China
isunlikely to push human rights law development in China. Thisis primarily due to the fact
that while China shows strong willingness to cooperate with ASEAN, China's economic
development does not depend on ASEAN markets. As such, ASEAN does not have a strong
bargaining position with China, especialy if ASEAN tried to tie their trade to human rights
commitments from China.

The sexual orientation development road in Canada can be characterized as a success
of Western democracy. As Canada is a democratic country, the public support to LGBT
rights is afundamental factor for the development. During the case law development, many
vital players or factors have been involved in the process. Equality is stipulated as one of
important human rights principles explicitly in the Canadian Charter. The system of
juridical review is an effective mechanism of protecting an individual’s Charter rights from
violation. The courts have successfully struck down many discriminatory laws on ground
of sexual orientation by reasoning the section 15(1) of the Charter. During the process, the
interest groups played important roles by initiating or supporting many Charter litigations.
It was found in the thesis that this litigation strategy was not applicable in China due to the
lack of ademocracy system, an effective judicial review mechanism and independent
judiciary in China. Although the Chinese Constitution acknowledges human rights
protections and the equality principle, there are no effective review mechanisms to ensure
that the constitutional supremacy is upheld inlegal practice. The courts have no ability to
strike down legidlation that is inconsistent with the Chinese Constitution, and thereis still a
long road ahead before China achieves true judicial independence. Thusit seemed unlikely
that Chinese courts and judges will be able to initiate such legal reform with regard to

tongzhi rights without the guarantee of judicial independence and an effective judicial
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review mechanism.

Finally, the thesis has provided a strategy recommendation for the central research
question, where the sexual orientation rights movement will go in China. The development
of sexual orientation rightsin the international human rights system addressed in the thesis
have followed Waaldijk’s pattern basically, but this pattern is not easy to be duplicated in
China. Mainly it is due to the fact that Waaldijk’s pattern is developed on nationa law in
European countries, or broadly, within Western liberal democracies where civil society
plays asignificant role in the reform. Different political and social dynamicsin China have
limited the direct adoption of Waaldijk’s pattern, decriminalisation, anti-discrimination, and
partnership legislation, into the Chinese context. To some extent, it is demonstrated that a
legal reform isinterwinded with the political system and the role of civil society in a
specific country. Beyond Waaldijk’s model, the thesis continues to seek for amore suitable
legal reform path for human rights protection of tongzhi by focusing on the circumstances
in China.

The main resistance to tongzhi rights development in Chinaisthe official repressive
indifference policy. The core strategy is to consider how to break this policy. Since the
authority’s harsh restriction of tongzhi in mass media has controlled civil society’s access
to information and understanding about tongzhi issues, civil society is unlikely to become a
supportive and decisive factor in terms of advancing tongzhi rights reforms in China. The
down-top reform route would face massive barriers. The CPC is arguably the key factor in
legal reform in tongzhi rights in China and the top-down legal reform is a good approach
for tongzhi rights development in China. The case study on the CPC'’s recognition of MSM
in HIV prevention legislation hasillustrated how a serious issue can lead to atop-down
policy reform. From the cracking down on homosexuality in early prevention policy, the
authorities changed its policy gradually to encourage effective approaches to gay
community due to the increasing HIV/AIDS crisis. Thusit can be argued that the CPC

would adjust relevant policies to the tongzhi group once the crisis generated enough serious

319



socia pressure to impact its ruling, thereby creating a policy window.

Until recently, HIV prevention for tongzhi in China still face challenges because the
majority of tongzhi remaining in the closet makes the prevention hard to reach these at-risk
target groups, particularly in remote areas. The massive pressure from the Confusion
tradition, family and society makes a number of tongzhi enter a heterosexual marriage
(either as homowivesslhomohusbands or in marriages of convenience), which hasled to
socia instability and continues to do so. These crucial situations would further push the
government to face the tongzhi human rights issues.

The detailed study on same-sex marriage proposals has suggested that same-sex
marriage would be the breakthrough for tongzhi rightsin China. Same-sex marriage
proposals have already reached the political stage and have gained public awareness. Once
the authorities realize the crucial situations, the same-sex marriage law is anticipated to
become the first tongzhi law in China. Given that Chinese civil society’s opinions on many
issues have been shaped through numerous top-down legal reformsin family law and
marriage law, the same can be expected from an official policy shift in tongzhi rights with
the adoption of same-sex marriage. It comes to conclude that the same sex marriage
strategy isfeasiblein practice and is supported by a culture of tolerance tradition,
academics and the current political environment of increasing human rights protection in

China.
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