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Abstract of Thesis.

The thesis proposes that whatever the nature of a
r ‘ ’

constitution, the exercise and development of executive powers

depends on -the' attitude of the people towards the
constitution. The constitution continues to groy, but the
direction of that growth is determined by th/epefgiion of the
constitution. This contention is examined‘ in the 1light of
constitutional developments in Canada and Nigeria.

The first chapter discusses the nature and contents of tﬁe
Ccanadian constitution, and contrasts this with the Nature and
content of the Nigerian ﬁarliamentary congtitution. Next it
discusses tpé‘ next step in the Nigerian constitutional
development which involved the introduction of an entirely new
constitution. The nature and content of this new constitution
is then examined. Finally the chapter takes a look at the
constitution according to the military and examines the effect
of Coups d'etat on constitutional developmént.

The second chapter discusses the operation of the different,
constitutions, and the exercise and development of executive
powers under those constitutions. It "examines the secret’
behind constitutional sanctity in any context, and the reasons
Ibehind the success and failure of different constitutions. (

The third chapter contends that whatever ever the nature of
the constitution, or the pattern, which the development of
executive powers assume, an increase in the powers of the

3

executive is the historical trend in constitutional
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development.

The different ways in which these powers have increased is
examined; For Canada this entails a discusgion of the
inc:easing role of the executive in legislation. For Nigeria,
the possible .trend of increase, had the parliamentary
constitution been allowed to stand, is examined. The definite
increase that wogld have been witnessed under the provisions
of the 1979 constitution is also looked at. Finaliy, the de
facto increase brought about by the military take-over is
-

‘The fourth chapter summarises the argquments in the other

discussed.

chapters and takes a look at possiblé future trends.

" n : /s
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NATURE OF THE CONSTITUTIONS

Introduction

A comparative study of the exercise and development of
executive powers under Nigerian and canadian constitutions
might appear incongruous at first glance considering the very
different constitutional histories of the two countries. In
particular, executive provisions and practices have been
given very different interpretations in the two countries.
However a comparison of the development of executive powers in
the two couqtries gives a fascinating insight into the weorking
of constitutions in differept contexts. |

The similarities and differences in the operation of the
constitution will be examined to determine the reasons for the
development pattern of executive powers in the two countries.
To choose <Canada and Nigeria for suéh a study is like

selecting subjects from opposite sides of a spectrum, but the

choice provides interesting contrasts and enigmatic
similarities.
One interesting similaritf is that, executive powers in
4

hoth countries have the same origin in the British cabinet
system but have developed along very different lines. Another
similarity is that existing~conditions in both countries were
such that both not only chose to embrace a federal solution,

but also superimposed federalism on a parliamentary system.



The BNA Act versus mhézgarliamentary Constitutions of Nigeria

The basic constitutional document of Canada  the
Constitution Act of 1867, is not a comprehensive document but
a mere framework. The Act yaﬁ“?n\\po way intended to be "a
definitive statement of \Eanada's constitutional
functioning,"1 but rather 2 formal statement in British
statutory form, intended t%/meet the immediate'poliﬁycal need
of assembling some of fﬁeﬁpélonies in North America into one
country.2

By making the BNA Act a skeletal document with only the
framework of government spelt out, the drafters of that act
imported en bloc into Canadian constitutional law the entire
body of coﬁstitut nal conventions which had devéloped and
been tried and prd¥en in the United.Kihgdom. The bulk of these
conventions deal with the exercise of executive powers.

As was stated in one case, "this constitution dgggnds then
on the statutes and common law rules which decl&:é the law and
have the force of law, and upon customs, usages and
conventions developed in political science, which while not
having the force of the law in the sense that there is a legal

enforcement process or sanction available for their breach,

1 Cheffins and Tucker,The Constitutional Process 1in

Canada (2nd ed.,1975)p.133

2 ipiad
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form a vital part of the congtitution wiéhout which it would

" be incomplete and unabie'to serve its purpose."3 The Nigerian

constitution on the other hand was intended to be a

comprehensive document, "and as will be seen, the drafters went

to great lengths to ensure that the people ﬁad a lot more than
a megk framework to work with. -

Furthermore the Constitution Act has served as the basis of
canadian constitutional history for over a hundred years.
As the baéic constitutional document, it has weathered all
sorts of constitutional stbrm, and, through one hundréd years
of constitutional litigation, accumulated the wealth of
constitutional jurisprudence which helps to drive Canada's
constitutional evolution. The Nigerian constitution on the

1

other hand seems destined to a stunted growth. No Nigerian
constitution has lasted long enough to allow the cburts to
look into its finer details and build wup constitutional
jurisprudence.

Whereas tHe same Canadian constitution has guided the
Canadians through a gradual evolution to full independence,

,/aqu Nigerians have since 1922 gone through at least six
coﬂgtitutions, or a rate of at least one constitution pér
decade spread over the periocd before and after independence.

The first real constitution for Nigeria was drawn up in 1922

in the colonialist spirit and was imposed upon the country

3 Re Resolution to Amend Consﬁitution of Canada ([1981] 1
S.C.R. 752 at 852-3 '



4 .
without consultation with Nigerians. It laid down clear
definitions with respect to the powers and functions.-of the
Executive Council. It also provided that the Governor must
"ih all cases consult with.the Exécutive Council" whether "in
the making of Ordinance" or in the exercise of his other
powers_.4 In spite'of thése.provisions. there was not a proper
cabinet, and as the -Council was made up mainly of British
officials, the constitution did not really involve Nigerians
in the government of their country.

From 1922, the British colonialists began‘ to face the
problem of how to assimilate educated Nigerians into the
system. As the number of educated Nigerians increased,
political movements were formed by them with the objectives
of developing a united nation out of the conglomeration of
peoples.who inhabited Nigeria and educating the public tg,a
high moral and ‘intellectual level so that a national
- consciousness could be.deveioped. By the end of the second
world war, the national movement was fueled by criticisms of
imperialism from the United Stateé an’ the British Labour
Party. There waslalso resentment from the general public over
the control that the British exercised over the Nigerian
economy. Pressure was brought to bear on the colonial masters
and they were faced with the dilemma of re;onciling imperial
control with the grant of more powers to the Nigerian

nationalists.

4 Royal Instructions (Colony) 1922 Art.4
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One of the avenues through which the nationalists sought to
attain greater powers was through constitutional revision.’ In

19515, a new constitution was drafted in consultation with
-~

some Nigerians. This provided ' for a Council of Miniéters
consisting of twelve Nigerians drawn from the respective
legislatures of the different region; in the country, and six
British officials.6 The coﬁstitution' did not last however as
the nationalists protested_that it provided a'system that was
Jtoo closely knit and alloﬁed the central government to
interfere too much in the‘afﬁaigs of_the regions.7

In 19§$§ in response %o agitation from the new breed of
Nigerian nationélists, another cqpstitution was drafted for
Nigeria and it is believed by some Nigerian constitutional
lawyersa.that under this constitution, a - proper cabinet on
the British model was establiahed for Nigeria. In the words of

T.Ou-ET{as, "The Council of M&nisters had become a Cabinet at

last. The British constitutional convention of the collective

/
e

5 There was another constitution in 1946 called the
Richards Constitution which was also drafted without proper
consultation with Nigerians.As expected there was very little
change in the status of the Queen’s representative’s power to
act as the effective executive.

brhe six British officials were the regional governors, the
Chief Secretary, the Attorney-General and the Financial Secretary.

7. For a full account of the struggle for independence
see cenerally Odumosu O0.I. The Nigerian Constitution History
and Development Op cit. . -

8 Elias T.0., The British Commonwealth: The Development of
its Laws and Constitutions- Nigeria (Vol. 14) p.95

A

¥



responsibility of ministers could now be applied to Nigeria".9

This belief was probably grounded on the fact that under the
1954&constitution, ministers were appointed by the Governor-
Genefal, "on the recommendation of the leader of the party
which secured an overall‘ majority © o in the House of
Representatives" or in the event that no party had an overéll
majority, on the recommendation of the leaders in the House of
the parties that gained the majority of se::s in each region
during ‘the federal elections, It can be seen that unlike
Britain and Canada, even at this relatively early stage in
Nigeria's constitutional history, an attempt was made to
prescribe within the parameters of a rigid, written body of
rules, accepted but unwritten constitutional conventions.
| A critical look at the provisions of the 1954 constitution
raises doubts as to whether in fact a 'true cabinet in
accordance with British constitutional conventions had been
achievsd in Nigeria in 1954, Ministerial responsibility
presupposes the existence of an elected parliament from which
ministers are appointed by a hégd of state‘ on the
recommendation of a head of government.9 Under a true cabinet
system, the "head of state", ’the Queen in Britain, or her
representative in Canada, is only a titular or "dignified”
head of the government, while the cabinet or Prime Minister is

the "efficient"” qﬁad. The head of state wunder that system
e

acte on the advice of the Cabinet and does not attend,

9 Ibid p.58



participate in, let alone preside over its proceedings.'

Under the 1954 con;titutioﬁ the Queen in the person of the
Governor-General remained the active head of the Council of
Ministers. The situation was what would obtain in Canada if a
literal interpretation were given™to, the Constitution Act and
the Letters Patent appointing‘the Governor-General. Even with
the appointment of a Prime ﬁ&nister for Nigefia in 1957, the
Governor-General remained the president of ~the Council of

Ministers until the independence const;tution was passed in
1960, 10 |
' Q\
) Nigerian nationalists seem to have been more occupied with
achieving responsible government within the British context
than with #hether such a system was feally suitable for the
peculiar circumstances in Nigeria. Unlike the Canadians who
seem to have weighed the merits and decided in favour of the
British parliamentafy system against the American presidential
system, history books indicate that the Nigerian nationalists
believed that the adoption of the British parliamentary system
was a prerequisite for indgFendence. it is arguable that the
framers of the Nigerian Constitution must have paid some
attention to the needs of the country as they did not merely
adopt the uni;ary syéﬁ:m operating so successfully in Britain,

but rather set up a féderal system for the country.

10. With the attainment of independence, the Governor
General became technically the apolitical head of government,
which was a difficult role as he was also the leader of one of
the main political parties in the country.



In order to explain the woeful failure of the cabinet system
of government in Nigeria, certain writers blame the fact that

British. constitutional conventions were written into the

11

constitution of Nigeria, This contention would be tenable

if it is accepted that "each (constitutional) convention takes

a legal power which would be intolerable if it were actually

1112

exercised as written, and makes it tolerable It would then

mean tpat writing down these conventions would break a sacred

/

L,
rule and deprive the constitution of the flexibility necessary

for such a document.

The Nigerian case of _Adegbenro V. Akintolal3 appears to

support this view. In that case, the court had to interpret

sub-secti®dn 33(10) of the Western Nigeria Constitution of 1960
™~
which provided that ¢

(10) "Subject to the provisions of subsections (8) and (9)
of this section Ministers of the Government of the region
shall hold office during the Governor’s pleasure-

Provided that- -

(a) the Governor shall not remove the Premier from office
unless it appears to him that the Premier no longer commands-
the support of a majority of the members of the House of
Assembly..." )

{Emphasis mine)

The Governor of the region had removed the Premier from
office on the strength of a letter signed by sixty-six of the

one hundred and twenty-four members of the House. The Premier

’

11 Aihe and Oluvede, Constitutional Cases in Nigeria p.22

12. Hogg Peter W., Op. cit. p.20

131631 3 W.L.R: 63 b
R y



' 9
brought an action seeking‘a declaration that the Governor had
no right t; remove him without first testing his popularity en
the floor of the House. The case turned on the interpretation

to be given to the words_"unless it appears to him" and the

extent of the discretion given to the Governor by those words.

The case was referred to the Supreme Court for its gpinion
en the following gquestions-

"(1) Can tgé Governor validly exercise the power to remove
the Premier from office under subsection 33(10) of the
. Constitution of Western Nigeria Qith0ut prior decision or
resolution on the flgor of the House of Assembly? -

(2) can the Governor validly exercise power to remove the
Premier from office under sub-section 33(10)...on the basis
of any materials or information extraneous to the proceedings
of the House of Assembly? y

The Supreme Court of Nigeria probably in an attempt to give
a liberal interpretation to the sub—secfion, and avoid the
chaog that a strict interpretation might bring about, heid
that the constitutional conventions of Britain should be
adhered to. The céurt held that as the sub-section was an
attempt to write down the conventions of the English
conétitution, cabinet or responsible government had »taken the
English form and so the whole body of- constitutionai
conventions in England should be read into the Western Nigeria

Constitution. The Governor could not therefore validly remove

the Prem:er without first having a vote in the House of
‘ -

’
-~
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AY
Assembly as was the custo; in England. N

4

The Privy Council reversed the :judgement of the Supreme

_ Court of Nigeria and held that the Western Nigeria

constitution must be interpreted according to the warding of
its own limitations'aqd not to include limitations which that
wording did not import. Viséounﬁ Radcliffe stated that
although the Constitution  does embody . much  of the
constitutional practice and priné}ples 'of the United
Kingdom; it must be® remembered that the British constitution
works by a body of undérstandings that no writer can
‘fﬁrmulate, whereas the constitution of Western \Nigeria is now
contained in a writteﬁ instrument that has sought to fofmulate_
with precision the powers and duties of the various agencies
thét it  holds ig balance. That instrument stands in its own
right. It may well be useful -on occasion to draw on British
practice or doctrine in interpreting a doubtful phrase whose
origin can be traced, o to  study decisions on the
constitutions of Australia o? the United States where federal
issues are invqlved, but it is the wording of the constitution
itself that is to be interpreted and applied in tbe end. This
wording can not be overridden by the extraneous princiﬁles of
other constitutions that are not explicitly incorporated’ in
the formulae that have been chésen as the framework of the
constitution. On a strict interpretation of the words of the

constitution, the removal from the office of the Premier was a

discret{onary power which the Governor had validly exercised.

.
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A debate anggxwhether the Privy Council was’night to apply

a strict interpretation to a constitutional document is a mere

-

academic exercise in view of the subsequent historical events
in Nigeria.14 It is however submitted that the Council sﬁould
not have applied ordinary rules of statutory interpretation,
which to them meant strict interpretation of a constitutional
document. ;:e. cowrt should have taken into account the-
"formidable arguments” b}ought before it, in favour of a more
liberal interpretation. p They should have treated the
‘COnstitution as a living, growing document. .
Although beyond doubt the beauty of having a
constitution that is made of a bulk .oﬁ unwritten
constituﬁig?al rules is that it allows for flexibility, it is
doubtful wHéQPer there would have been any significant
difference in ¢anadian constitutional history if the unwritten
/
conventions épvé?ning ‘Fhe exercise “of executive powers had
been written into the Constitution.lsl 1t is admitted that

executive powers wouldjagﬁe been considerably restricted but

those restrictions would certainly not have caused the

14 The Western Nigeria Legislature purported to amend the
constitution after the Privy Council decision. It was spelt
~~—ut that the popularity of the Premier had to be tested on the
floor of the House. It is doubtful if this amendment would
have passed the test in the courts. The question was never
tested due to the subsequent military coup in 1966.

15 Cheffins and Tucker The Constitutional Process in Canada
'p.11. As a matter of fact some of the unwritten practices in the
United Kingdom were written into the Canadian Constitution. An
example of this are the provisions governing money bills.
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confusion seen in the case discussed ébove.16 *

Even though the constitutional histofies of Canada and
Nigeria appear so divergent, a look at the initial
constitﬁtionai dilemmas of both countries will disclose -some
similarities. Bothiwere former British territories with the
.British system of law as the basis for their own laws. Both
were faced with the problem of catering to the needs of
diverse and very differeﬁt interests, and ,both elected a
federal system as the best solution to these ailemmas. As a
result of thig choice, - both had to opt for.é wriltten or
partially written constitution, as opposed to the.British
unwritten constitution that both were using as a model.

Beyond these examples, the similarities in the mode of
tackling the problem cease to exist. As the Constitution Act
of 1867 did not mark any break from the colonial past, and
independence was neither desired nor even contemplated for the

future,17

the founding £fathers were content to adopt a
constitution "similar in principle to that of the United
Kingdom", with all its attendant advantages. on the other hand
subsequent independence from the United Kingdom was the main

basis on which the first Nigerian constitution was drafted.

This desire crystallised in the Nigerian Independence Act of

16. Spelling out the conventions governing amendments for
example would have meant that the federal government would not
have been able to threaten to unilaterally. patriate the
Constitution unless the provisions of the. Constitution had
given it such powers.

17. Pogg Op cit p.2

o

o
o



‘13

1960 which provided that “ho Act of the United Kingdom passed
on or after the appointed date shall extend-to Nigeria or any
part thereof as part of the law thereof". The Constitution
also provided fully for constitﬁtional amendment procedures.

Thus, in spite of the fact that the Nigerian constitution,
which married a parliamentary system of government with a
federal system, can: Dbe regarded as an emﬁlation of the
Canadian exampie the resultant document in the Nigerian casé
was very different from the Constitution Act of 1867. The
Canadians did not bother to spell out constitutional
conventions which were not relevant or absolutely essential
for the working of a fedéral system.

section 9 of the Constitution Act 1867 which deals with
executi;e powers, provides only that the executive government ‘i
and- authority of and over Canada should continue to be vested
in the - Queen. 1In the Nigerian constitution thé executive
provisions not only Qet up the office of the Prime Minister
but recognised the cabinet, which though the most powerful arm
of Canadian government is no£ recognised by any law and until
recently was completely ignored'by the courts.18

in attempting to explain why constitutional conventions were

written into the Nigerian constitution, and not simply adopted

in principle, Odumosu in his book on the Nigerian Constitution

18 ,c of Quebec v. Blaikie No. 2 [1981] 1 S§.C.R.312. The
Supreme Court here declared that the executive was a
constitutional body which was part of the legislature, and
that legislative powers exercised by the executive must be
viewed as an extension of the legislative power of the legislature.
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stated that

“in) the United kingdom the doctrine of collective
respohsibility rests on convention though it seems to have
acquired the - fqorce of law. As no such convention exists in
Nigeria it is pgt unreasonable to write the doctrine into the
constitution;"

.

,Although this might appear to be a valid enough argument, an
even better argument might be that the average Nigerian has a
basic distrust f$r people in office. Constitutional practices
were thus regijéed as much too important to depend on some

. ~ .
vague unwritten rules no matter how well tried they had been

in the United Kihgddm. d

Another significant difference between the Nigerian and
Canadian constitutions can be found in the attitude towards
civil rights. The Constitution Act 1867 did not make any
proyision for fundamental human rights, the ‘"pragmatic”
canadian politicians feeling that "the rights of British
citizens were, for them sufficientzov. The Nigerian
Cons;itution in keeping with the tradit}gn established in pre-
independence cqgftitutions, made provigion for a comprehensivé
part on fundamen{al rights, a fact that can also be attributed
in part to a. desire to curb the excesses of an executive not
entirely trusted.

There are other basic distinctions between the two

constitutions. While the Constitution Act, 1867 provides only

19 Odumosu 0.I. the Nigerian Constitution p.184

20 cheffins and Tucker Op cit p.8
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in general terms for the establishment of the office of
Governor General, both the Nigerian Constitutions of 1960 and
1963 provided in great detail for the office of the Governor-

General and President reSpectively.21

Under the Nigerian parliamentary constitution tgere was no
need to look at extraneous sources in order to discover how
executive powers were to be exercised. In fact if the
Constitution Act,\is to be criticised mainly for the "gaps"
found in it, the Nigerian constitution of 1963 could be held
up as a good example of a comprebensive constitutional
document *“hat provided all the answers. It is therefore
interesting to observe that the Canadian Constitution has
s;}yed its people and stood the test of time much better than
its Nigerian counterpart.

The reasons 'why the constitutional documents in the two
countries were so different in spite ’of: their generic
similarities are not far to seek. The relative success on the

one hand and woeful failﬁre on the other hand of the different

constitutions dqp also be explained. According to Dawson,

-
s
-
_—

21. The .office of the President under the 1963
Constitution was the equivalent of the Governor General's
office in Canada as the President was the formal head of state
~and was expecteéd to perform the same functions as the Governor
- General performs in Canada. In the 1963 Constitution the
provisions establishing the office of the president were
embodied in sections 34 -40. Of those sections,section 35 had
eleven subsections while section 36 had eight. Those sections
provided not only the mcde of. choosing the
President, (electoral college), but also for eligibility for
election, tenure of office, removal from office and oaths of
office. ' :
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while the government of Canada came into existence on July 1,
18@@,————a very significant part of\the new government was
con?flbuted by the practices of the ‘component prov1nces which,
ia  turn, were associated with the political experlence of
other areas on the continent.22 e
In contrast to this, Nigerians were completely new to'phe
consh&tutioﬁal and political practices introduced by the
British, and had no previous experience wupon which to draw.
The different parts of the country -had operatéd traditional
systems that had little in commSn‘with each other. In the west
and north and in some parts of the east could be found
centra%}sed systems under which the King or Chief in Coupcil
ruled over his people. The systems had their own checks and
balances to preveﬂt tyranny and oppression. In the east could
be found other Systems, For instance, among the Ibos, there
was no centralised political—authority in the person of kings
of chiefs, but rather spiritual functionaries that were more
tribal saints than rulegs. Justice was dispensed by a council
of elders who were qualified by age to be members of the

»

council.23

With these ~ variations, the pa%liamentary . system of

government that was adopted at independence was not similar to

anything with which the people were familiar. This lack of

-

22 Dawson Macgregor R. The Government of Canada p.4

23 Elias T.0. The Natﬁre of African Customary Law

Manchester University Press 1957 Pp 14, 21, and 109.
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inheriggd familiarity with the rules might have contributed to
+the abject failure of the system in Nigeria.

The problems were properly outlined by the Chief Justice of
24 |

tradition, which 1is emulated in Nigeria, ‘goes very far; but

Nigeria in Adengbero v. Akintola, when he said, "The English

circumstances in Nigeria are so different...that it is
difficult to accept in one g;;egation what. England has learnt

through the centuries by bitter experience both in and out
of Parliament."

Apart from the lack of inherited familiarity with the rules,
the Qhoiqes made by the two countries can also be attributed
to the objectives - that ‘each country had at the time its
constitution was drafted.~fs has been pointed out, in Canada
the founding . fathers{ weré. not concerned _with immediate
independence from Britai and were content with the symbiotic
relationship which they enjoyed with the mother country. The
canadians were able to establish a degree of autonomy under
British rule and this made complete independence from Britain
a secondary issue. In contrast to‘ this.the Nigerian founding
fathers -were not prepared to accept anything less "than
complete independence feeling that such a compromise would
perpetuate imperia% controi.

Another factor which influenced the content of the

constitution in the two countries is that in Canada the

differ:nt provinces voluntarily came together to join the

24. Op cit.
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confederation, and so were prepared to make some cpncessions
in order to make the union work. 1In Nigeria the various
people that now make up the country were thrown together
against their will.merely for administrative convenience. As a

consequenc the different ethnic groups were very wary of

each othe and of the wisdom of the union. This may account
of the unnecessary details spelt into the

constitution.

P -l X

Justice Marshall in McCulloch v.naryland25 stated that

“p constitution to contain an accurate detail of all
the subdivisions of which its great powers will admit, and of
all the means by which they maybe carried into execution,
would partake of the prolixity of a legal code, and could
scarcely be embraced by the human mind.----Its  nature,
therefore requires that only its great outlines should be
marked, its important objects designated, and the minor
ingredients which. compose those objects be deduced from the
nature of the objects themselves."

-

The Constitution Act of 1867 seems to fit this bill. The
Nigerian parliamentary constitution on the other hand did
exactly what Judge Marshall said a constitution should not do.
Although this constitution had only 167 sections as against
the 147 sections of the Constitution Act, 1867 most of the
sections in the Nigerian constitution were made up of enough

subsections to make the document about twice the length of the
4
canadian Act. .

|

1f the constitution is really "a mirror “reflecting the

26

national soul" then the 1960/63 constitution of Nigeria

25 47 y.s. (4 wWheaton) 316 (1819).

26. Cheffins and Tucker Op cit p.4.
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reflected a soul unsure of its direction hoping to provide in
detailed proviSions the panacea for national ills, and a stop
gap against abuse of power by the executivef

The Constitution Act, 1867 on the other hand reflects the
"evolutionary and pragmatic approach te politics so
characteristic of the Anglo Canadian tradition“.27 The
Canad;éns' decision to adopt a constitution "similar in
principle to that of the United Kingdom" and the attendant
adoption of the bulk of constitutional conventions has
contributed to the flexibility and relative ease of growth of
the Canadian constitution.

Although there "has been a lot of criticism of the Canadian
éyséem of government, it must be admitted that most of the
criticism has been constructive and has in most cases led to
some adjustments in the Constitution tb suit the needs of the
people more adequately. One of the main criticisms of the
canadian constitution has :been ~that the powers of the
executive have increased inordinately. Some constitutional
lawyers even fear the development of a cabinet autocracy in
which the legislature merely acts as a rubber stamp for the
actions of the exec'utive.28
while this may appear to be so in practice, it must be

admitted that the Canadian system has allowed certain

adjustments to be made. The judiciary has helped in these

hand

27. Cheffins and Tucker p.8

28 Wheare K.C. Legislatures Op. cit. p.114.
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adjustments and has, ;hile recognising the immense powers of
the executive, acted as a check on some of the excessés that
could result from those powers. This matter will be dealt with

- in greater detail in chapter two of this paper.

The 1979 Constitution of Nigeria

After thirteen years of military rule, an attempt was made
in 1978/79 to tailor a suitable system for Nigeria in a new
constitution patterned more on the presidential model. For
quite some time prior to the first military take-over, there
had been talk of revision of éhe Constitution, but the
revision foreseen was pressed "as a political issue because of
the possibility it offered to alter —the geographical power

configuration29 in the country and not because of any serious

deficiencies {(in the Constitution)".30

The system itself was
not criticised, only that the subunits in the country were
much stronger than the central‘government and this led to an
imbalance in the systeﬁ. This imbalance could have been easily
corrected by constitutional amendment and there was really no
need to abolish the whole system.

It might thus be difficult to justify the drastic change

from the parliamentary cabinet to the presidential executive

which was wundertaken in 1979. In fact within the constitug}on

29. The country at this point was divided into regions
which were disparate in size, one, the northern region being
bigger than all the other provinces put together.

30 Gboyega Alex E, The Making of the Nigerian
Constitution, Oyediran Oyeleye, (ed.) Nigerian Politics under
Military Rule 1966-79 p. 236 o
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drafting committee tﬁere were some conservative members who
advocated-that the parliamentary system be retained’in spite
of Ehe clear instructioné of the military government that the
committee set up a presidential system of government.

1t would seem that having had some experience with the
parliamentary system, by not taking advantage of- the
experience gained in that system, fhe Nigerian constitutional
law is retrogressing. A constitution establishes a structure

and framework based on certain values.3l'A comparison between

-

the constitution drafting experiences of Nigerf% in 1960/63
and 1979 would show that national values and emphasis had
changed. A look at canadian constitutional practices between
1867 and the present would also show a change .in national
values and emphasis. However, while the Canadian experience
has been that of gradual evolution, the Nigerians in 1979 felt
the need to make a drastic change and make a fresh start. The
desire to make a fresh start probably arose from the belief
that the constitution and the system of government were
responsible for the £ailure of democratic processes in the
country.

The federal military goverqment set up a Constitution
prafting Committee in 1975 té draw up a suitable éonstitution
for the country.In a speech given by the Head of State at the

inauguration of the committee, one of the guidelines given to

31 Scott F.R,,Our Changibg Constitution; in Lederman
W.R.(ed,) The Courts and the canadian Constitution, p.21

o
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tpe committee was that it should ,dgﬁise a constitution that
will discourage institutionalised opp;sition to the
government in power and instead, develop consensus éblitics
and government based on a community of all} interests rather
than the interest of sections of the country.32 in effect the
Head of State in this statement accepted that while the
parliamentary sygtem of government was suitable in certain
societies, the system of government organised on the
government and opposition basis merely aggravated the ethnic
tensions in the country.33

This was an interesting directive when it is considered that
“institutionaliéed opposition" is one éf ‘the bulwarks of
Canadian constitutional practice. Without a recognised
constitutional opposition, the Canadian executive would
probahly not function as efficiently. 1In fact Wheare has
described "Her Majesty'’'s opposition” as the ~greatest
céntribution of the 19th century to the art of government. He
justified this statement on the ground that it meant that
parties could now disagree because “they had a basis of
34

agreement upon the constitution.

Whether the "Opposition" |is in fact the greatest

32 Awogu Olisa, The judiciary in the Government of Nigeria
p-4 '

33. This was especially so since the political parties under
the parliamentary constitution had organiseg themselves on ethnic
lines. :
34 . ;
Wheare, K.C, Legislatures (1968} p.8C
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contribution - to the- art of governmeﬁt was a dispuﬁable fact
in Nigeria. The basis of agreement upon the Nigerian
parliamentary constitution was not strong enough to allow
disagreement on issues. Strong regional and ethnic loyalties
were placed above the Constitution and thus sheok the
foundations of constitutional agreement. The directive of the
Head of State apparently indicated that he felt that the
existence of "an institutionalised opposition" had at least
contributed to the failure of democratic government in
Nigeria. : ! |

Whatever the merits of this belief, armed with the
guidelines and advice of the'Head of State, the committee set
about drafting a constitution based more on the pluralist
tradition that has served the Americans well for so many
years. The Constitution provided for an executive pres%dent
elected independently of the legislature for a fixed term of
office, and not dependent on the confidénce of the legislature
for tenure of office.

Unfortunately it would appear from the provisions of the
Constitution, that instead of "reflecting the national soul“35
and identifying the values of the country in order to use theﬁ
as a basis for the constitution, the drafters attempted to use
the constitution, not only to create values for the country
but also to create a national soul. An example of this is the

inclusion in the Constitution of a chapter dealing with

,35 Cheffins and Tucker Op.Cit. p.4
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fundamental objectives and natid;al goals.36

A lot of things have been) said about the Nigerian
Constitutiernof 1979. It has beén said that the Constitution
reflects more the sad experienCegaof the past than the -hopes

of the futuré.37

The instructions of the head of the sﬁate
while briefing the constitutional drafting committee, on the
problems to which it should direct its mind, seems to support
this view. Apart from asking the committee to avaid an
insti@utionalised opéosition, which in effect was a total
condemnation of the parliamentary system for the country, the
head of state also said that the Committee should set up "an
executive presidential system of government in which the
President and the Vice President are elected with clearly
defined powers and are aécountable to the people.”

The drafting committee on its own part appear to have
agreed with the Head of State. In its report it stated that a
ceremonial head of state and a collegiate executive dependent
on a parliamentary majority for its continuation in office is
-an inappropriate arrangement for Nigerian purposes.38 The
report further stated that

"The separation of the Head of State from Head of Government
involves a division between real authority and formal

authority...In the context of Africa the division is not only
meaningless, it is difficult _to maintain in practice. No

i Y

36 Chapter 2 of the Constitution of the Federal Republic of

Nigeria 1978

37 Gboyega Alex E. 0@.Cit.p.258

38 Report of the Constitution Drafting Committee
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African Head of State has been known to be -content with the
position of a mere figurehead. The experience of Nigeria,
Uganda, Lesotho and Swaziland testifies to this.... The lesson
of African experience with the system is that if non-political
Heads of State are not already in existence, mere
constitutional provisions will not bring them into being...The
clashes and conflicts inherent in the system produce
instability in the government and society and also endanger
national unity..The system of separation clearly fails_to

provide a clear focal poggt of loyalty, which is indispensable
to national integration.

Lijphart believes the parliamentary system of government to
be unsuitable for Qluraiist societies, but for somewhat
different reasons. He suggests that an attempt should made to
work out compromises among the different groups and set up
what can be described ag" a grand coalition government.40
According to hiﬁ, the primary characteristic of consociational
democracy (which he recommends f£or plural societies) is that
the political 1leaders of all the significant segments of the
plural society cooperate ih a gl:andrt coalition to govern the
COuntry.dl » -

The benefits that Lijphart catalogue under consociatiénal
democracy are probably the same benefits that the Nigerian
Head of State hoped to gain when he proposed that the
Constitution Drafting Committes should develop "consensus
politics and governmeat barced on a community .6f all

interests”. The drafters . of the Nigerian Presidential

39 1bid.
40. Lijphart Arend, Democracy in Plural Societies Yale
(1977)..

41 1pig p.25 ////

™
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Constitution however felt that ékhstrong, effective and
unifying chief executive would solve the problems éf the
country. They were however restrained bf the fear of
unwittingly creating a "constitutional Frankenstein’s
monster“.42 The effect of ail these considerations ‘is fully
reflected in the provisions for the executive president and
his Ministers(or cabinet).

Undef the Nigerian Presidential Constitution of 1979,
Cabinet ministers were no longer members of the Legislature
commanding the support of a majority of the House. The
provisions for the executiv« presidency appear to have vested
tremendous power in the ¥resident. As with the provisions for
the powers of the Governor General in the Canadian
Constitution Act, a literal reading of those provisinns
without further reference to any other source would endow the
chief executive with inordinate powers.

However, while the actual scope of executive powers in
canada is determined by convention, the Nigerian Presidential .
Constitution purported to prescribe within its parameters all
the poséible checks on the powers to be é?ércised by .the chief
executive. The result was that this constitution was even
bulkier and mofe unwieldy than the previouf one.

One of - the curious ;esults that arise from trying to cu}b
the enormous powers of the executive was that the Constitution

—_—

set up a system cof government that savoured vefy strongly of

12 Gboyega Alex E. Op.Cit. p.2§8



Lol

27
cabinet government in the parliamentary sense. Under the
American system there is ﬁothing that compels the Ptésident to
consuit his ministers before deciding policies of government.
some form of a Cabinet or Executive Council was set up and
recognised under the Nigerian Constitution of 1979. bY

Section 136 of that Constitution provided that-

"(1) There shall be such offices of Ministers of the
Government as shall be set up by the President. 5

(2) The President shall hold regular meetings with the Vice
President and all the ministers of the Government of
the Federation for the purposes of

(a) determining the general direction of domestic and
foreign policies of the government of the

Federation; x,/f77

(b) co-ordinating the activities’/ of the President,
the Vice President and the Ministers of the
Government of the Federation in the discharge of
their -executive responsibility; and '

(c) advising the President génerally in the exercise
of his executive functions other than those
functions with respect to which he is required by
this constitution to seek the advice or act on the
recommendation of any other person Or body."

Although the President/gé’?hq head of the government was to
 béar full reéponsibility éor the outcome of th;\coilective and
f individual actions of the ministers{ there was a "veiled
implication that the president must operate a modified form of
the Cabinet system of‘governmeht-@f the parliamentary-type to
which Nigerians had been used.“43 Rs\ a consequence of this

veiled implication, the courts in Nigfria have held that the

action of the executive taken without consultation with the

[

43 Akpan, Ntieyong Udo, Public Administration in Nigeria,
Ikeja Nigeria Longmans 1582 p.182. !

-\
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‘executive council was unconstitutional and void.44

In Lawal Kagomo v. The Government of Kaduna State &

others45, the <court héld that the determination of general

policy and the coordination of government -activities was the
collective responsiﬁility of the President, Vice President and
the ministers, and the President could not therefore override
the executive council on such matters. According to Justice
Ademﬁla, "this %s cabinet government as .superiméosed on
presidentialism.... constitutional provisions under
consideration are intended to incorporate in the constitution
a cabinet ‘system of government in a modified form with a view

q,
to making it much more difficult for the government to assume

the rule of a dictator".?®

Other provisions of the Constitution to which éxecutive
powers were sﬁbject, included those foQPd in chapter II of the
Constitution. This chapter was eftitled "Fundamental
Objectives and Directive Principles of Stéte Policy", and
purported’ to set out standards that the government shquld
comply with in the discharge of its duties.

Section 13 of that chapter declared that it® shall be the

duty of and responsibility of all organs of government, and of

all authorities and persons, exercising legislative, executive

44 Lawal Kagomo v. Governor of Kaduna State, FCA/K/99/80
of 16th January 1981

45 1bid.

46 1piq.

/
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or judicial powers to conform to, ahd observe; and apply the
provisions of that chapter of the constitution. The rest of
the chépter then proceeded to enumerate ideals and standards
by which government acts should be measured and also the goals

to which the government should aspire.

Section 14(3) provided one of the major guidelines for the

» o
appointment of key members of the government as follows-

"14(3) The composition of the Government of the
federation or any of its agencies. and the conduct of its
affairs shall be carried out.in such manner as to reflect the
federal character of Nigeria and the need to promote national
unity, alsec to command national loyalty thereby assuring that
there shall be no predominance of persons from a few states or
from a few ethnic or other sectional groups in that government
or in any of its agencies.”

The idea of a chapter of the Constitution setting

fundamental objectives and ideals was introduced into Nigeria
<

by the 1979 constitution47 in a bid to find yet another way to

ensure that the executive and other arms of the government did

their jobs. It is interesting to note that "the Canadian

politicians who brought Qﬁ&mﬂ: Canada's birth were not

impressed by lofty statements of principles or goals“48 in the

Constitution.
et

Sections 16 and 27 of the Canadian Charter of Rights and
Freedoms, and section 2 of the progosed Meech Lake Accord have

some similarities with chapter I1 of the Nigerlan Presidential

a7 ranter-Brick K. Oop.Git. ; Nwabueze, Presidential
Constitution of Nigeria, OP cit

48 “heffins and Tucker Op. Cit. p.8

4
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Constitution of 1979. Each constitution recognises that the
countries for which they 'provide are made up. of people with
different interests and they make concessions .to those
interests.

Howéver, whrielthe Canédian cou:¥$ are enjoined to have
regardi to section 27 of the éharter when interpgeting the
Chart:r and section 2 of the Meech Lake Accord in intérpreting
the Constitution, thé Niégrian' provisions were made non
justiciable by section 6 of the Const;tution. That section
provided in paragraph 6(?)(c) that

"judicial powers shall not extend.... to any issue or
question whether any act or omission by any authority or
person or as to whether any law or any judicial®decision is in
conformity with the Fundamental Objectives and Directives of
State Policy set out @n cha‘p/tV:ar_II of this Constitution’”

The exercise of the power of the executive was also subject
to the provisions of chapter IV of the Constitution which set
out the fundamental human rights f the citizens of the
country. This chapter also existed in some form under the
parliamentafy system énd had the same implication for the
powers of the executive as the Ccanadian Charter of Rightﬁ_and
the American Bill of Rights. As is the case in those countries
the chapter generated many interesting cases u;der both the

Presidential -and Parliamentary Constitutions.

Another curb to the exercise of the powers of the executive

. _can be found in section 132 of the Constitution which -provided

that the President may be removed in accordance with the

provisions laid down in the Constitution if he is guilty of

A
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"gross misconduct”. The procedure for removal was rather
complicated involving an investigation by 2 committee and a
subsegquent adoption of the committee’s findings by a
resolution of each House of the National Assemgly[supéorted by
the ;otes of two thirds of all the members of each House. The
detailed and rigid pr@cedure was however negated by subsection
11 which defined "gross misconduct" as "a grave violation or
breach of this Constitution or a misconduct of such nature as
amounts in the 6pipion of the National Assembly to gross
misconduct."

An abuse of the process might be difficult to imagine in
view of the rﬂ%}&ity of the removal procedure. The Nigerian
electoral processes were however such that once the National
Assembly decided thdt the President’s ‘actions amounted to
gross misconduct, it was highly probable that the President
would be eventually removed from office.49

In Capada the Prime Minister ceases to be Prime minister if
He is dismissed by the Governor-General on losing the support
of tﬁe majority of the House of Commons. The United Statles
Cconstitution on which the 1979 constitution of Nigeria is
modeled, staﬁes that "The President, Vice President, and all

civil officers of the United States shall be removed from

office on impeachment for and conviction of treason, bribery,

49. similar provisions/were brought into play to remove a
state gosernor. Admittedly fthe state legislature consisted of one
house, but effective contpdl of both federal houses by one party
would have meant that tWe second federal house would not provide
the necessary deii;; to the abuse of process. :




or other high crimes and misdemeanoi:s".50

has been rare in the twol hundred years of Ameri
constitutional,history, - the Nigerian provisions were

\ liberal that one of the states was able to use simi
provisions to impeaéh its governor within the four years
the Constitution’s operation. Even in Canada because of
party system and intended 'party discipline, the loss of
confide;ce of the House is a more stringent test than
provisions of tpg 1979 constitutioﬁ.

With all the details included to curb the powers of
executive, and- the myriad others not releVanE te this pap
the 1979 Constitution of Nigeria is even more comprehens
than the 1963 constitution. It ‘can ge salid that the 1
Constitution partook even more of the T"prolixity of a le

code"51

than did the 1963 constitution. .
In view of all this, it is- not sutprising tha
constitutional observer ,anticipating the 1979 Constitut
commented that the drafting of.a constitution for Niger
after a decade in which so much has changed is bound to
) 52

prophetic as the Constitution was only in force for four ye

before the military felt it necessary to step in once more.

50. Art.II sec.4 of the Constitution of the United States

51 Marshall in McCulloch and Maryland Op.Cit

52 Panter~ Brick K., The Constitution Drafting Commlttee,

Panter-Brick k. Soldlers and 0il p. 346.
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It is interesting to note that one of the reasons that a
presidential system was gposen for Nigeria to replace a
parliamentary one was to providé a strong and effective
executive. The nature roﬁ an executive presidency however
negatives this goal. The ultimate aim of the separation of
powers, 1is 'of course, to avoid one arm of the governmeﬁt
becoming too powerful and thereby holding the entiré body
politic to ransom.53 In Youngstown Sheet & Tuhe Co. Ltd.

v.Sawyer54, Justice Brandeis said that the main function of

the separation of powers was not "to promote efficiency, but
to preclude thé exercise of arbitrary power, to avoid
friction, but by means of the inevitable friction incident to
the distribution of governmental powers ., among three
depantments to save the people from autocracy."

Granted tha{ the last thing the military government or the
drafting committee for that matter would want is a civilian
autocracy. However, if the main reason that the parliamentary
executive was found wunsuitable for Nigeria was that it
provided a '"weak executive", then an executive presidehcy,
whose main virtue is that it provides a weak executive is
hardly the answer.

’

The Constitution According to the Military.

Although it may -seem like a contradiction in terms to

discuss a military government in the same breath with

53 Awogu Olisa Op cit'p.4

54 (1952) 343 U.S 579 at 635
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democratic constitgtions, the military has played such a
significant r;le in° Nigerian constitutional history that a
discussion of executive powers under the constitution would be
J"anomplete without a discussion of the form and status of the
constitution under the various military regimes in Nigeria.
The first military regime took over power in 1966 when the
Parliamentary Constitution of 1963 was in force. The reason
given by the military for the takeover was that the government
had "ceased to function". However as pointed out bf Aihe and
Oluyede no reason “had been given why the government should
cease to function, and the only reasonable deduction is that
the governmental machinery had broken down as a result of the

55 Granted that there was some disturbances in

military coup.
the' country, but it was not provided any where that the
military should be the judge as to whether this meant that the
government did not function any more.

One of the first‘ things the military regime did was to
suspend the provisions of the Constitution dealing with the
demoératic institutions of government. Naturally the
provisions which dealt with executive powers were among the
first to go.

By Decree No. 1 of 1966, the military government declared

that the Constitution of 1963 had ceased to function save-for

the provisions that were 1listed in the schedule. In effect,

’

55 Aihe and Oioyede, Nigerian Constitutional cases and
Material.p.231
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certain provisions of EE? constitution were suspended by this
decree and some others modified. The decgee declared that the
federal military govefnment had the power to make laws for the
whole country or any part of it on any matter.

The power of the Federal Military Government to m%ke laws
was to be exercised by means of Decrees signed by the Head of
the Federal Military Government. The Tregional government
exercised its, powers to make laws by means of edicts signed by
the militafry governor. The Idecree furthFr provided that the
executive a‘thority of the Federal Republic of Nigeria shall
be vested inl the head of thé Federal Military Government and
shall be exercised by him in consultation with the Sgpreme
Military Council. The gquestion whether there had been any
consultation with the Supreme .Military Council was not to be

enquired into in any court of law.

The most significant provision of the decree was to be found

-

in section 5 which stated th;z\"no question as to the validity
of this or any dther decree or of an edict shall be
entertained by any court of law," a provision that completely
offended against the notions of the }ule of law by placing the
executive above the law particularly since up until then the
Nigerian courts were regarded as the custodians of that rule

in Nigeria.

-

The military government set up its own government

institutions, of which the most important was thedgapgeme

Military Council mentioned ~ above. The other two ggin

> o ,

. »
,-.__\‘
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institutions at the federal level were the National Council of
States and the Federal Executive Council. .

The Supreme Military Council56 consisted of the Head of the
Federal Military Government as president of the Council, the
defence minister, the military chiefs of staff, commanding
off;cers of the major divisions of the army, the Attorney
Generél of the Federation, the Inspector General of Police,
the Director general of the National Securities Organization,
six designated members who were to be senior officers of the
armed forces and such other members as the Council may from
time to time appoint.

The functions of the Supreme Military Council included among
other things, the determination from time to time of national
policy on major issues affecting the Federal Republic of
Nigeria, constitutional matters incfﬁding amendments of the
Constitution, and all security matters including the authority
to declare war, or proclaim a state of emergency or martial
law, !

The National Council of States consisted of the Head of the
Military Government as president, the defence minister,
military chiefs of staff, the Attorney General of the
Federation, the Inspector General .0f Police, the Military

Governors of the States and such other members as the Supreme

Military Council may from time to time appoint. Whatever

56. The Supreme Military Council has since been replaced
by the Armed Forces Ruling council, but the functions of the
body are still basically the same.
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functions ‘were performe@ by the National Councillof States
were.subject to the control of the Supreme Military Council.

The Federal Executive Council consisted of the Hega of the
Military Government as Presidenp, the Chief of Staff of The
Supreme Headguarters, the Attorney general of the Federation
and such other members to-be known as ministers as the Supreme
Military Council may from time to ; time appoint: The Federal'
Executive Council was charged (with the responsibility of
determining and executing the general policy ‘of the Federal
Military Government within such f:amework as may from time to
time be determined by the Supreme Military Council.

As has been seen, most of the institutioﬁs were dominated by
the executive with the Head of State acting as the chairman. -
Thus by a stroke of the pen, the military merged both the
executive and legislative arms of government.

The impact of the military take-over and the new importance
of the executive wés not fully appreciated until the courts
attempted to exercise their time honored role of interpreting
the actions of the executive and legislature, the two arms of

government which had been merged. In the case of Lakanmi v.

Attorney-General of Western Nigeria57, the court held that a

decree promulgated by the Federal Military Government was a
usurpation of judicial powers as it deprived the appellant of
their property by a legislative act and without compensation.

The court also declared that the decree was not in the form of

_../

>7 [1971] U.I.L.R.201
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an alteration of any existing law but was clearly a

L)

l%g{%lative judgement. .

! ' 58

The court quoted the case of Lovett v. U.S." ", where 1t was

stated that "those who wrote our constitution well knew the
danger inherent in special legislative acts which take away
life, 1liberty, or property of particular named personé,
because the legislature thinks them guilty ‘of conduct which
deserves punishment. They intended to safeguard the people of
this country from punishment without trial by duly constituted
courts." In that case the United States Supreme Court held

that the rider to the Urgent Deficiency Appropriation Bill

lgﬂ; which instrucéed that no part of the money made available
by the bill should be used to pay the respondents salary was
uncoqstitutional as a bill of attaiéder contrary to Art.k
subsection 9(3) of the United States Constitutien. The Supreme
Court of Nigeria faced with a decree which sought to
confiscate tH; property of named persons felt thqt ;t could
borrow the precedent. Although the court did not specifically
declare that the decree was a bill gf attainder, since there
whs no constitutional prohibition of such provision in
Nigeria, it held that the decree was honetheless
unconstitutional.

The Federal Military Government promptly responded by
f .
enacting Decrée Noc. 28(Supremacy and Enforcement of Powers)

Decree 1970 which stated inter alia,

58 [1946] 66 Supreme Court Reports 1073 at 1079

-
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"2(b). With a view to assuring the effective’
maintenance of the territorial integrity of Nigeria and the
peace, /Jorder and good government of the Federation, any
decisionh, whether made before or after the commencementof
this cree, by any court of law in the exercise or purported
exBrecise of any powers under the constitution or any enactment
or law of the Federation or of any State ¥aich has purported
to declare or shall hereafter purport to declare the
invalidity of any decree or of any Edict(insofar as the
provisions of the Edict are not inconsistent with any decree)
or the incompetence of any of the governments in the
federation to make the same is or shall be null and void and

of no effect whatsoever as from the date of the making
therefore." g

with this Jaction by the Federal Military Government, the
full impoEﬂ;xof thé military take-over and the extent of the
'powers assumed by the military executive were made plain. 1In
short, even more so than the British‘Parliament, the Federal
Military Government is legislatively omnipotent.59 It has an
unlimited power and can make and unmake laws on any subject-
matter whatscever, either for the whole or for a section of

the country.60

From the above it can be seen that not only did the military
executive assume sovereign legis;ative authority, it exercised
its assumed power by setting up what in effect purported to be
a unitary constitution. The distribution of powers, yhich
under the Canadian constitution and any other federal é?stem
is avsacrosanct part of the constitution, was largely ignored.

It is interesting to observe that in spite of the fact that

"the Federal Military Government assumes the authority t%

59'_'“.weluk\».'a D.I.0., Constitutional Law in Okonkwo C.0.,{ed.)
Introduction to Nigerian Law Sweet and Maxwell (1980) p. 204

60 1pig.



40
legislate for . the whole country if it so wishes, the
government insists that the federal system is still retgﬁned.

As a matter of fact, the promulgation of Decree No.34 of 1966

61

which purported to make Nigeria a.-,unitary state led

62

immediately to another coup in July of t£e game year.

The constitutinon of the country uné;r the military is thus
made up partly of decrees and partly of those parts of the
1963 (and now the 1979) constitution.Lhat had been revived or
maintained by decrees.63 It can thus be described as being
similar to the Canadian constitution in that it is not found
in one comprehensive document but‘%must be discovered in
several different documents and possibly prattices.

Even tﬁose parts of the Constitution preserved by decrees
have éo be read in conjunction with fhe decrees in order to
make any sense and they have sometimes been completely
replaced by the decreeé seeking ﬁo amend them.64 As has been
seen, in somé cases the ameﬁamﬁif of the’qonstitution has been
brought about as a direct resp%nse to a judicial decision that

.

the executive felt was derogating from its powers. What is

61. The'regions were to be regarded as groups of provinces

and for purposes of administration were subject to the authority

of

the Head of the National Military Government. Also the

regional public services were unified and constituted into a
National Pubffc Service.

62 Some ethnic groups felt that the abolition o¢f the

federal structure would make them vulnerable to the other groups.

63 Ewelukwa op cit p. 201

64 gwelukwa OP cit p.201

vd’:"
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left of the democratic constitution is therefore ho longer the
supréme law of the land bﬁt is completely”subordinate to the
bowers of thg executive. |

With one of the main criticisms of the Canadian constitution
being that the executive is constantiy encroaching on the
powers of the legislature, it is: dif%icult to resist the
temptation to draw simifarities between the canadian executive
and the scenario described above. However, the situation can
never be quite thelsame with an activeyjudiciary willing every
day .to assume a more positive role as the watch dog of the
constitution. With the proclamation of the Charter of Rights
this role increases everyday and ;F -is expected that.the

Canadian Courts might deveiop the same influence in the

determination of policy that is enjoyed by theif American

counterparts.65

Furthermore it ﬁust be remembered that while the military
rema;n in power in Nigeria, there is in effect a state of
emergency in the country. Thg‘pdwers of the executive at this
time are more comparable to those exercised by the Canadian

executive during’ thé war under the War Measures Act66, the

65

See Operation pismantle Inc. Vv. R. [1§85] 1 s.C.R. 441
c.C.) c :

66. The War Measures Act R.S.C. 1979 c¢. W-2 has recently
been replaced by the Emergencies Act (Bill C.76 passed to ‘the
Senate in May of 1988) which considerably cuts down on the
powers of the executive during an emergency. It also makes the
executive subject to the Canadian .Charter of Rights and
Freedoms -Constitution Act 1982 as enacted by Canada Act {(U.K.)

1982 c.11 and the Canadian Bill of Rights §5.C., 1960 c.44 in
the exercise of those powers.
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difference being that in Canada the powers would be assumed by
democratic methods, with the full sanction of the legislature
and the courts.

It has been said that military rule may share some of the
characteristics of colonial rule, not the ieast in the manﬁer

of its departuré.67

Both involve the preparation of a
successor regime, and a .military regime that has assumed
respdnsibility for correcting . the deficiencies of . its
predecessor may act like a colonial government exercising
powers of tutelage, and reserving for itself the rigﬁt to
insist upon certain constitutional provisions.§8 The militafy
rule in Nigeria up to 1979 certainly shared these
tharacteristics.

The only reason that the military regime remained in power
for so' long was because of the Biafran civil war.69 As a
matter of fact as soon as ﬁhe head of state who had been in
power, from 1966 stopped acting in accordance with the image oﬁ
the military as a corrective regime, working towards restoring
democracy to the couﬁtry, he was overthrown by his coileagues,
who immediately worked towards that goal.

The reins of government were handed over to the civilians

according to schedule on 1lst October “of 1979. Unfortunately

67 =

Panter—-Brick K, Op cit. p.291:
68 Ipid. ,
69. The Eastern Region of the country attempted to secede

in 1967, and in a bid to prevent the secession, a civil war
was fought from July of 1967 to January of 1970.
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the c}viiians'did not enjoy power for long. In December of
1983, the military once 'again took over the government of
Nigeria. The mode of government was the same and - tﬁe
instiputions set - up very similar to those set wup after the

first coup dretat of 1966,

af
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CHAPTER TWO

"OPERATION OF THE CONSTITUTIONS

L™

Introduction

The framework of “the constitution in any system 1is
substantially embellished by the actualities of its operation.
A constitution, say Cheffins and Tucker, is more than a basic

document. It is also a whole structure of statutes, decisions,

~ conventions and political relationships always adapting and

adjusting to new realities.l These basic.factors which make up
the constitution are developed in the course of its operation,
The way they develop and the form they take depend 'wholly on
the national context of the constitution.

What really accoﬁnts for the smooth opération of the
constitution is an elusive factor which Nwabuézé‘has chosen to
describe as the "national ethic." 2 It is this factor that is
peculiarnto each count%& and that determines the wvalues that
are not only reflected in the constitution but also exist in
actuality. It also determines the attitude of the people
towardé the constitution. Basically it involves an
understanding of the rules of constitutionalism.

In discussing the operation of thé Canadian and Nigerian

constitutions therefore this important point must be borne in

1 Cheffins and Tucker, The Constitutional process of Canada
133 u,/ :
Nwabueze B.0., The Presidential Constitution of Nigeria,
102
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mind, that for the cpnstitution to succeed and evolve
smoothly, the rules of constitutionalism nust be practiced.
Understanding and complying with these rules also influence
the direction in which exécutive powers develop in each
constitution.

In Canada there was an assumption by the Canadian
nationalists that the national ethic already existed and that
the rules of constitutionalism were properly understood. The
task for the nationalists was thus that of adapting and
modifying the conventions.of the constitution to assist in the
development of the Constitution: In Nigeria, a similar
assumption proved fatal and the country was faced and is still
faced with the task of developing a "national ethic".

Thé‘task is certainly not a new one in Niéeria. While trying
to find a suitable constitutional form for the country in
1944, the Governor sent a dispatch to the Secretary of State
saying that-

. "The pfoblem in Nigeria today is how to create a
political system which is itself a present advance and
contains the living possibility for further orderly advancer~_a
system within which diverse elements may progress at varying
speeds, amicably and smoothly, towards a more closely
integrated economy, social and political unity without

sacrificing the principles and ideals inherent in their
divergent ways of life."(Emphasis mine. )"

AY

This seems to be the problem that Nigeria is still trying

to solve today, and in effect involves the creation of a

3 Governor's Dispatch to Secretary of State dated Dec.6th

1944 quoted in Odumosu ©O.I., the Nigerian Constitution, History
and Development p. 43.
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system within which the rules of coAstitutionalism can be
comfortably practiced. A national ethic can only be developed
after the rules of constitutionalism are in place. The result
is thus a conflict between accommodation of the differences
between the various people in the country, and the need to get
them to think as one. |
1 The same problem of accommodating the different interests of
the. people without sacrificing the principles and ideals in
their divergent ways had to be confronted by Canadian
nationalists. To solve the problem, Canadian federal
governments spent years trying to "éreate a nétional will,
(and) a sense of national identity."4

The national will that the Canadian federal executive sought
to create must however be distinguished from the national
ethic that needs to be developed in Nigeria. Although both;are
essential for the solution of similar probl%ms in the two
countries, the political awareness of Canadians allows them to
opefate on very different political levels from Nigerians.

For instance there is no doubt that the Canadians fully.
understand the rules of constitutionalism and age prepared ﬁd
operate within them. The Nigerians however must be taught the
rudiments of' the political and constitutional game. In Canada
the need is to foster among Canadians a sense of nationai

identity that would énable them to think as one and destroy

the tendency of the provinces to act as autonomous units and

4? Senate Debates of March 30th 1988, 2984
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hold the country to ransom.

The basic fational ethic which Nigerians lack and which is
taken for granted in Canada.is also important in determining
the operation of the'cohstitution from another perspective.
Usually the picture as portrayed in the basic constitutional
document varies considerably from the way in which the state
is actually run.5 In Canada as has been seen above the
founding fathers had enough confidence in the national ethic
to provide a mere frgmework of a constitution, content to
allow the very considerable executive powers to be governed by
mere conventions. This single factor has contributed
immensely to holding the~ Canadian constitution together
because in spite of' the obvious differences between the
expre%s words of the constitution and what obtailns in practice
the operation of the constitution falls within the ambits of
well understood rules. The result is that, in Can;da the
constitution is "more important for what (it) does not say
rather than what (it) does say.“6

L]

Operation of the canadian Constitution.

As has been seen, the basic Canadién constitutional document
is a mere framework depending on other sources for the bulk of

its workings. A literal reading of the provisions of the Act

-~
LT

-

{

5 ¢heffins and Tucker,_?he Constitutional Process in Canada

- ‘ §

6 Ibid b oy ‘ \
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and of the letters patent which constitute the office of the
Governor General would endow the Crown’s represaﬂtative and
thus the Crown with much greater influence and contrel in
Canada thaﬁ is the case in Britain. 1In the Canadian
conétitution therg@ore, usages and conventions play an
important role in filling in the gaps 1left odt in the
constitution. | 1

The existence of constitutional conventions devised through

the ages and assumed to be a part of the constitution has

meant that the specifics‘ of the exercise of executive powers

were omitted from the Constitution Act. In Re Amendment of the

Constitution of Canada ' the Supreme Court of Canada held that

the phrase " a constitution similar 4in principle to that of
the United Kingdom" might weil involve a recognition of the
principle of responsible government. Although the courts have
always éccepted that the phrase involved a recognition of the
principles of civil 1liberties and supremacy, it 1is little
wonder that it took so long to pronounce that the principles
of responsible government, which ane based on conventions and
thus unwritten, were alsc recognised by the same phrase.

In Re Amendment of the Constitution of Canada,8 it was

said that the purpose of conventions was to % "ensure that the

legal framework of the constitution will be operated in

accordance with the prevailing constitutional values or
~ .
[1981] 1 S.C.§.753

8 Ibia p.sso . '
*

7

Faa
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principles of the period". The Constitution Act was therefore
dfafted the way it was because "the framers knew that the
extensive powers vested in the Queen and Governor General
would be exercised in accordance with the conventions of
responsible government." &y

According to Hogg éonventions are non-legal rules, not
enforced by the law courts, that regulate the working of the
constitution, and prescribe the way in which legal powers
shall be exercised.9 The legislative and executive arms of the
government are coordinated by convention, and conventions also .
operate in a number of ways to change the actualities of the

constitution.

Althoqgh' conventions are not enforced by the law courts,
Marshall10 states that the courts may recognise conventions in
various ways. For instance, the courts may recognise or note
that a convention has been enacted in more or léssi the same
ferms into law and that the law is in that sense baBEd-ii
convention.‘Secondly, some conventions (especially those of
responsible government) may be incorporated into a
constitutioﬁ.11 Thirdly conventions may be the subject %f

enguiry in sﬁétutory construction. In these ways conventions

though not actually applied are taken notice of to help verify

? Yogg Peter W.,Consitutional Law of Canada p.12
10. Marshall Geoffrey, Constitutional Conventions, Yale

1984, Pp'i3-14.

11. As was done in Nigeria.
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existing law.12

Wheare13

has identif?%d variols ways- in ‘which usage and
convention operate to change constitutions. According to him,
ﬁonventions nullify a provision of the constitution, by making
its use impossible. As an example he cites the legal power of
the head of state in a parliamentary system to veto or refuse
assent to é bill.

Another way in which conventions change constitutions
according to Wheare is by shifting the exeicise of some powers
from Fhe legal'person in whom those powers are vested to some
other person. Conventions in short transfer powers granted in
a constitﬁﬁién from one persoﬁ to another. In Canada, this is
the case with respect to the Cabinet. While the Constitution
Act vests executive pOwWers in the Crown and its
representative, in actual fact those powers are exercised on
the advice of the Prime Minister and his Cabinet. By

e
convention the Governor General is bound to follow the advice

"

of the Prime Minister.
It is interesting to note that in Canadian censtitutional

history there are a coauple of instances where the Governor

-

General has refused to follow thg advice of the Prime

14

Minister. Admittedly there are no such examples 1in recent

12 1piq.

13 Wheare K.C., Modern Constitutions p.123-127

14. In 1892, the Governor General refused to appoint members
of the Senate on the advice of the Prime MInister who had just
lost an election; and in 1925 the Governor general refused to
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history, yet it leads to an assumption that conventions can
successfully be set aside where occasion demands. It also

seems .to indicate that the legal pcwers in the constitution

are not rendered completely impotent by conventions, buc

merely made dormant.15

These exampfes of Wheare’s can be regarded as the negative
aspects of usages and conventions. He also gives what may be
regarded as the positive roles of wusages éhd conventions.
These are figstly that they provide safeéuards for minority
rights. Secondly they profoundly affect the relation of the
executive with the leéislature by regulating the relations
between the two houses of a legislature and by governing the
internal organization of a legislature. Thirdly they link the
force.oflparty with the TYegal institutions of( government and
in so doing may transform its nature and alter its balance of
power. Finally they provide flexibility and ghangé when
recourse to "the machinery of formal amendment might be pre-
mature, inopportune or even disastrous and bring about changes

16

that the law can not comprehend. T

in effect as %Marshall puts it, for the most part

dissolve Parliament on the advice of the Prime)bﬁiuster, and
instead called on .the leader of the opposition to form a
government. See geneﬁgily, bawson, Op cit.

15_ Another instance where convention was almost ignored in
favour of legality was in 1981 when the Canadian Federal
Government proposed to patriate the Constitution unilaterally
even aftcer %the Supreme Court said in the Patriation Reference
that this would be unconstitutional in the conventional sense.

16

Wheare K.C., Modern Constitutions, p. 136

-~
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conventional - rules 'modify legal rules' "by ;nhibiting. in
practice the exercise of lawful powers. They cannot, or should
nat modify the rﬁles by permitting in practice the exercise of
unlawful powers".l7 \\\

Constitutional conventions in Canada have developed their
own distinctive flavour. In particular they have had to play a
complementary role to a written federal constitution and to

4

take into account various interests provided for wiéhin the
framework of the writ}en constitution. ’

An example of a convention with a peculiar Canadian flq&our,
and brought about by peculiar Canadian circumstaﬁcas is in tﬁe
composition of the cabinet. Convention has dictated thaty
regional representation be ‘taken into account in ' the
appointment of federal ministers. In this way convention
supplements the law of the constitution which did 1little more
than prbvide in outline for an institution through which

18

exezutive power 1is to be exercised. Another peculiar

Canadian example is the one recognised by the courts in Re

19

amendment of the Canadian Constitution, in which it was
- .

stated that it was a convention that the consent of the
substantial number of the provinces was required before a
constitutional amendment can be obtained.

As has been seen the most fascinating example of the

17. Marshall, Op cit p.l1l68.

18 Wheare K.C. Modern Constitutions p.2

19'0p cit
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flexibility of the Canadian constitution can be attributed to
conventions. These conventions have so acted on the Canadian
poiitical _process as to make the literal constitutional
document very different from what obtains in practice. They
have not however acted alone and a discussion of the operation
of the Canadian constitution would be incbmplete without at
least touching briefly on the role of the courts in its
adjustments. The effect of the courts on the exercise of
executivé power, though considerable, has been rather
indirect. The most effective influence that‘lthe courts have
exerted on executive powers has been in the adjustment of
power between the federal government and, the provinces.

The Constitution Acts 1867-1982  create a strong central
government. Wheare was SO impressed by theieelements of
provincial subordination that he refused to describe the
canadian constitution as federal, stating that Canada has a
quasi-federal constitution.20 Centralist features in a
constitution usually mean thgt g;eat powers are vested in the
federal executive. gowever, says Hogg, the subseéuent

¢

development of case law, convention and practice has virtually
eliminated the elements of provincial subc:rdination.2'.l

The role of the courts in adjusting this imbalance has been
so effective that Canada can now be regarded as an ideal

federal state. The indirect result has been that the immense

A

20 Hogg, Op cit p.88

21 1hia
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powers that a strong cenéral government would repose in the
federal executive have been effectively eroded.

In spite of the adjustments made by the courts the effect of
conventions on Canadian constitutional law has | been a
continued fhcrease in. the powers of the executive. It has
been observed that in the Canadian constitutional and
political system, power has.. shifted inexorably in the
direction of first the Cabinet and, increasingly in recent

years, the first minister.22

According to Cheffins and
Johnson,23 one of the tragedies of the cbmpromise of 1982 is’
that the functioning of the parliamentary system and its
increasing tendeqéy to fall under executive dcTinance has not
been reviewed and‘revised.

It is submitted £hat the "compromise of 1982" was a further
reflection of the pragmatism of Canadian politicians. It is
do£ fa%r to contend that the parliamentary system was not
revised in 1982 because it would have derogated from the
powers of the first ministers who were revising the

Constit‘ution.24

The introduction of the Charter of Rights in
1982 has quite effectively eroded those powers and brought.
within the purview of the courts executive actions that were

hitherto beyond it. The effect of the Charter is to put the

individual above the executive and legislature with respect to

22 ¢heffins and Johnson Op cit p.3

23 1bid p.6

24 1piq.



55
certain rights and so give to the courts jurisdf&tion to
exémine the acts of - government to determine 1if those
individual rights have been violated,  ’ N

The Charter has been - criticised as rgflécting more the
in@ividualistic political nature of the Americans than the

25 but it could not have come at

political nature of Canadians,
a better time to éurb the power of the executive. The shift df
power from legislative supremacy and thus exeéutive supremacy,
to "judicial supremacy", by way of the Charter, is but another
way in which the flexible Canadian constitution has adjusted
in its -operation to meet the exigencies of the situation.

Before going on to discuss “the operation of ﬁhe Nigerian
Constitution it is important to reiterate that the
constitutional adjustments to the Canadian Constitution that
have been discussed were possible beéaﬁse of the basic fact
that the national ethic or national consciousness of the
people was sufficiently developed. They were therefore able to
. appreciate and accept the basic ground rules of democracy and
the law of the constitution.

In spite of criticisms of the role of the execﬁtive, those
criticisms are concentrated on the details of the operation of
the constitution and not the substance. The ground ruies~of
constitutionalism are agreed wupon by the operators of the

constitution.

The rules state that the executive in the Canadian cabinet

25 See Cheffins and Johnson Op cit.
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is in control until it Lloées ~ the confidence of the
legis}ature; Even if some people are not happy with the extent
of _tHat, control, rand feel that it has been increased
inexoraéiy, the f§ct remains that the rules have been'complied
with.. |

While in power, the execptive exercises enormous powers. of
course ﬁhe .dpposition keéps it in check, and there are other
constitutional séfeguards that are enforced by the courts.26
While enjoying the confidence of the majority of the House
however, the executive can‘ usually contrive to ensure that

-

government measures are passed.
.

"Phe trick however 1is in enjoying the confihence of the
House. Though ft is rarely formuléted as a conventional rule
the most obvious and ehndispuﬁed. convention of the British
constitutional system is that Parliament does not wuse its
"unlimited" power of legislation in an oppressive "and
tyrannical’way.27

It is also assumed that the national ethic is such that an
executive .that attempts to introduce unpopular measures would
lose thé‘b@n@iﬁencg of the House; Furthermore éveh if the

o~ ~ .
executive does not lose the confidénce of the House for its

-~

unpopular measures the media act as -constant constitutional

.“-4‘-'-/
26. e.g. The rules of federalism and the Charter of Rights
and Freedoms. -

27. Magnet J.E., Constitutional Laws of Canada p.39; see
also Marshall Geoffrey, Constitutional Conventions (Oxford 1984)
p.9. =
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watchdogs checking every executive action. Also the political
awarenesé of the Canadian public is enough to bring democracy
into play by changing the government at ﬁhe next opportunity.

'In defence of the cabinet systemj against those who insist .
that it - encourages cabinet autocracy, Wheargshas sald that
those who ;relafraid of cabinet dictatorship igno}e the fac£
that although the government seldom loges a Biil, it seldom
introduces a Bill it would be likely to lose.28 '

To remain in power, the canadian Cabinet has to remain both
"responsive and ‘"responsible" and this -contributes to ﬁhe
relative success of constitutional changes in Canada. Because
of the diversity of the people that make up Canada, proposals
for constitutional change aré alw;§§ controversial. In 1982
when the government @ took positive steps to ‘patriate the
Constitution, Quebec in particular refused to accépt the
amendments proposed. Currently the Meech Lake accord, designed
ty rectify the situation and bring Quebec more fully into
Canada’'s _constitutional 'proq_esses29 has not been fully

accepted. The fact remains however <chat in spite of the

controversies, major as-they sometimes are, the national ethic

~

‘ZB‘Wheare K.C., 'Legislatures p.1l1l4

29. Up to now Quebec has refused to participate 1in
Constitutional conferences because the patriation of  the
Constitution in 1982 had gone ahead without its consent and it
was thus frozen out of the process.
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ensures that the machinery of government remains in place.30

6peration of the Parliamentary Constitution of Nigeria

In Canada, -the machine;y of government remains in place
despite the probléms encountered 1in attempts t6 acéommodate
and reconcile the various interests. A study of the operation
of the Constitution in Nigeria proves the accuracy of the
views that it is futile to have a written positive law in the
face of a social environment that refuses to accept the

griginal statutory intention,31

and that theoretical rights

written into a nation’s constitution mean very little if the
, people of that country are indifferenth\?o the protection of
those rights.32

As has been seen from the study of  the nature of the
Constitutions, the Nigerian politicians were completely
devoid of the complacency that . allowed the Canadian
politicians to take over from Great Britaln most of the
essential British constitutional principles and prﬁctices and

accept the rights of British citizens as sufficient for them.

The Nigerians at independence. set out to produce a water tight

30. In fact so well established are the rules of
constitutionalism in Canada that even though the Parti Quebecois
wants to secede, an act which would in fact destroy the
Constitution as it is now known, it insists on doing it by
constitutional means.i.e it wants recognition in the preamble of
the right to secede and wants to R cede only by negotiation. See
Pariie Quebecois White Paper 1980 ' :

31 Cheffins and Tucker Op cit p. 30

32 Ibid p.34
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document, which not only set out all the Fights of the people
and the powers of the executive, but also attempted to

. .
regulate to the minutest detail, the operation of the
constitution.

The rigid reqgulation of constitutional practiéé is however
not the way to ensure " stable éovernment. The Nigerian
Independence Constitution set up a parliamentary system of
government, but it became obvious almost immediately that QPe

national ethic necessary to ensure compliance with the rules

of the system was sadly lacking.

P

The parliamentary system of government is "esgentially
dependent for its success... on the exi;tence of parties whose
representatives agree on a lcommon‘policy, work together in
support of their party’s decisions and presezve on all major

issues a united front in parliament...It is the pacty system

that renders politics intelligible to the electorate“33(

emphasis mine) In Nigeria under the parliamentary system, the
party system did not inl any way help to render politics
intelligible to the électorate.

It is interes;ing to observe that though tﬁé composition
of the _Canadian society 1is such as could allow ethnic

considerations to influence politics, the Canadian party and

. -
electoral systems are designed so that the Canadian political

33 o5dumosu 0.I., Op cit p.197 Quoting from Report of the

Special Commission on the Constitution of Ceylon Cmd 1928 3131.
p-41. .
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parties do 1ot divide along any major ethnic lines.34 In

Nigeria ‘on the other hand, in spite of the. high national
spirit which marked Ehe original agitalion for independence,
political parties subsequently aligned themselves on ethnic
.rather than ideoiogical lines.

Wheare has observed that in some societies, where tribal or
other traditional authori£ies are strong, indirect election
from such traditional hodies is probably the most effective

. method of making natiqnal legislatures because territorial
constituencies with direct election, would in mény suchlcases,
be an artificial, not to_ say uniﬁtelligible method of

organising the electdrate.35

The use of traditional authority
in this way would be practical if the traditional authorities
involved were conversant witk the conceﬁts of constitutional
éovérnment. In that case, a situation similar to that which
obtains in Canada would have developed. Sub-cultural elites

~(in this case traditional authorities} would cooperate to work
out compromises 'among themselves and Fhe modes of
accommodation of their various intt:u:est:s.a6

Instead, .in Nigeria, the concepts . of constitutional

government are completely foreign to traditional authorities.

In fact it has been said that the constitution 1acks‘sanctity

34, ‘Magnet  Joseph Eliot, "Collective Rights, Cultural
Autonomy and the Canadian State” McGill Law Journal vol. 32 No.l
(Dec. 1986) p.170-186 at p.173 g

35 Wheare K.C. Legislatures p.33

36. Magnet, Collecﬁipe Rights, Op cit p.173'
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becausé the valbes and ideas it enshrines are different and
opposed to those of rulers and society alike.37

The end result under the Nigerian parliamentary system was
that because of the failure to understand or accept the‘%hles
and because of ethnic'loyalties, the power of the electorate
to decide_ who governed was not properly exercised. The

provisions in the constitution were therefore rendered futile

as the politicians who operated the constitution did not

follow them. H

—

it is ob%iops that ‘the achievement of stability in a
democracy, despite a: fragmented \political culture,economic
geographic regionalism, and disparate religious and language
ggoups méy be brought about thiﬁugh the efforts of thedvarious
elites to\;ccommodate the divergent interests and demands of

38

the subcultures. To fulfill such a key rolé, the 2lites must

have the ability to transcend Eleavages and to join together
with one another 1in the common effort.39 In Canada. the
political process and the acceptance of constitutional rules
has ensured that the subculturél elites are more or less
committed to making the system work. The Nigerian political

process failed to make this accommodation.

The failure of the Nigerian national leaders to provide

31 Nwabueze B.O., Constitutionalism in the Emergent African
States, p.301

38'I'Iatheson, W.A., The Prime Minister and the Cabinet (1976)
Introduction p.ix

39 1pig
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effective leadership and to accommodate properly the divergent
interests of the different subcultures has been blamed on the
diffusion of power between the titular head of state, the
president, and the effective head of state, the Prime

_Minister. It has been » said that the historical circumstances
.‘that allowed the system to work in Britain are non-existent in
Nigeria and so the arrangement merely.led to confusion.
While the historical circumstances in Niggria appear not to
favour thé parliamentary set wup, it is alarming to observe’
that circumstances in Africa generally seem tc favour an

authoritarian president.40

This is because. the "relative
impotence of extra- constitutional sanctions against the a#use
of power"dl, invests the President with a great deal of
responsibility in the government of the country.

Adegbenro v. Akintola 42, is an important constitutional

precedent respecting the exercise.of executive powers under

the Nigerian parliamentary constitution. This case is a
=

classic example of either a lack of wunderstanding of

political and constitutional rules or a blunt refusal to

‘accept them. There appeared to have been a complete failure
R ,

to grasp the importance of party loyalty, which is the bulwark

40 Nwabueze B.O. Presidential Constitution of Nigeria p. 103

41 Ibid. The ineffectiVeness of elections, lack of public
reaction to the degree wheré the official may be forced to resign
as a result of public-futrage can be cited as a few of these
extra—-constitutional sanctions. '

42 Discussed in detail in chapter 1.
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of Canadian and parliamentary politics. The case arose
basically, not between the opposition and government, but as a
result of a split-in party loyalty. ' : :

Suppose for an instaﬁt that the ﬁigerians had followed the'
canadian example by adopting a constitution "similar in
principle to that of the United Kingdom", and had accepted
constitutional conventions without spelling them out. The
results in the case would have been qpite different.

In the first place, since the office of the Prime minister
would have been governed by conventions, there would have been
nothing to take t¢ court. Even with their recognitipnlgf the

Cabinet, the coyfrts would not have presumed to look into the

.vaiidity of convehfions or try to enforce them.

Secondly, in accordance with convention there would have
been no questibn of a petition written outside‘the House and
presented to the Governor, as the matter would have been
decided on the floor of the house. The mere fact that the
petition was brought by members of the government party would
have led to immediate resignation of the government,

Thirdly had it come to a point where the Governor was forced
to ask the Premier to resign, the decision would have been
accepted, and the government would then have had the
opportunity to test its popularity in an election,

éontrasting the situation in Nigeria with that in the United

Kingdom, the Privy Council in the Adegbenro v. Akintola case

|
observed that the application of principles to a given
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situation 1if they arose in the United Kingdom would depend
less upoﬁ sny simple st;tement of ﬁrinciples than wupon the
actual facts of - the situation, and the good sense and
political sensitivity of the main actors called upon to take

part.43

The distinction between the situation in Nigeria and
Canada is properly reflected by this observation. In Canada,

the basic rules are agreed upon and the points of controversy

are based on specific iséﬁ;:.
. With every %}ttle tail .spelt out in the Nigerian

Parliamentarf Constitution, it was impossible to take
advantage of the flexibility of constitutional conventions. It
is also difficult to operate a constitution if the people
involved do not have the right attitude towards it..Nigerians
‘are yet to develop the right attitude towards the constitution
and learn to regar& and respect it as an "umpire above
political struggle"” and nﬁt as "a weapon in that struggle
which can be used and altered in order to gain temporary and

44 Nigerian

passing advantages over one'’s political opponents”,
politicians accept whatever system of government they £find
themselves operating, but appear within that system, to use
unconstitutional means to gain political advantage over their

opponents.

The 1inclusion of a Chapter in the 1979 Constitution

43 11963} 3 W.L.R. P.63 at Pp.70-71

44 Nwabueze B.0., Constitutionalism in the Emergent States
p.301 quoting from Ghai and MacAuslan, Public Law and Political
Change in Kenya, 1970 p.511
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embod&ing w;;B) was called the "fundamental objectives and
directﬁves of< Sstate of state policy" was hailed as being in
the bést tradition of a constitution, because "a mation
without an organising idea is nogiworthy of its name“.45

As experience has showﬁ, the mere spelling out of
objectives and ideals are not enough. Those ideéls must
coincide with what the people want. Furthermore, the notion of
national consciousnéss has to be equivalent to the ideals and
objectives set out in the conskitution. Since Constitutional
Law cannot be based on the customary law with which the
people are familiar, fhg people'must be educated in such a way
as to enable them adopt the notions of constitutionalism into
their national consciousness.

In conclusion, it is reiterated that the failure of the 1963
Constitution was due entirely to the failure to follow the
rules of the Constitution esgpecially by the executive.46 In
the midst of the confusion that arose from a constitutional
stalemate, a small segment of the Nigerian army decided to
step in and take over the goverhment oféihe country.

The initial hilitary take-over was not successful and power

was handed over to the military by some federal ministers

43 Nwabueze B.O., The Presidential Constitution of Nigeria
p.18 ' ' =

46 after the 1965 regional elections, which were the
second elections held under the 1963 congtitution, there was
complete bedlam, especially in the Western region. There hgd
been outright fraud and violence, and two' people from tvo
factions of the same party claimed to have been successful in
the elections. '
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after that revolution had beed.quashed. There has been some
guestion as to who handed over the power as the Prime Minister
. was missing and presumed dead, and there was no proper cabinet
at the time.

Section 92 of the Constitution of 1963 provided that-

"Whenever the Prime Minister is absent from
Nigeria or is for any other reason unable to perform the
functions conferred on him by this constitution, the President
may authorise some other member of the Council of Ministers of
the Federation to perform those functions... and that member
may perform those functions until his authority is revoked by
the President."

If the rules of constitutionalism had initially been'
followed this provide would have been called into play. With
the initial rebellion quelled by the commanding officer the
constitutional thing to do would have been for the army, which
would have been acting under the direction of the executive to
move out of thé way and allow the provisions of the
constitution to be called into play. For while the
Constitutibn did not make provision that thd’eabinet ¢&ould in
certain circumstances hand over power to the army, it did
provision for a situation where the Prime Minister was dead or
missing. .

The breakdown of the constitution was such that not only did
a segment of the army decide to take matters into their own
hands, the. politicians found themselves unabie to handle the

situation after the rebellion was quelled and decided to hand

over power to the military.

-
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Operation of the Nigerian Presidential Constitution.

It is easy to see that part of-the Nigerian attraction to
the presidential executive can be attributed '£9 the
downplaying of the influence of political parties evidenced in
the presidential system. The mandate of the Committee that
drafted the 1979 Constitution aside from enjoining the
committee_to. avoid institutionalised opposition, stated also
that they should providé fEor -genuine and truly national
political parties and an executive presidential system of
government that .ensured that the choice of members of the
cabinet reflected the federal character of the country.47

The Supreme Military Coﬁncil in deciding the lines on which
constitutional reform should govclearly pinned its hopes on "a
géod constitution”, and although behavioral patterns were not
completely discounted, the emphasis throughout the Head of
State’s address was on transformation of behaviéur thréugh
wise constitutional prox;isions.48 In his words ."  this

L

Administration strongly believes that the provisions of the

R S
Constitution can be used for removimg or minimizing some of

our basic problems."49

In additicn to making provision for political parties

a7 Awogu F. Olisa, Op cit. p.5

48 pPanter— Brick K., The Constitutional Prafting Committee,

in Soldiers and 0il, Panter-Brick K (ed.) p.293

49 1pid.
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within the Constitution itself, the Nigerian Codnstitution of
1979 deviated from its American model in the greater emphasis
placed on checking the executive. The Constitution did not
effectively provide a system with proper checks and balances,
but rather, the Legislature seemed to have been given the
responsibility of acting more as a disciplinarian and
supervisor- of the other arms of government than as an equal
partner in the same government.

The best example of this role of disciplinarian can be seen
in the extensive investigative powers given ° to the
Legislatufe. Sub-section 82 (1) of the Constitution provided
that ’

"(1) The Legislature may conduct investigation into -

(a) any matter or thing with respect to which it
has the power to make laws; and
(b)the conduct of affairs of any person, authority
ministry or government department charged or
intended td., be charged with the duty of ‘or
. responsibility for
. (i) executing or administering laws enacted
- by the National assembly; and
(ii) disbursing or administering moneys
appropriated or to be appropriated by the
National Assembly."” '
!

Furthgr. the provisions in the Constitution that the
President consult some body or other before exercising the
different powers vested in him, also marked some deviation
from the American model. To- further compound matters the
Executive Council or Cahbinet was entrenched in the

Constitution with the provision that the President hold

regqular meetings and seek the advice of the Council.
'
Consequent to this provision the Court of Appeal held in the

g
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50

caée of Lawal Kagomo v. The Governor of Kaduna State that

without an executive council, th@“political administratiéﬁ of
government by the President alone is to a large extent *
unconstitutional. | ’

According to Nwabueze,’ ﬁhe presidency under the 1978
Constitution may well be described as a consultative‘one.51
He further observes that checks and restrictions were a
conspicuous feature of the presidency ‘as instituted by the
constitution, that tﬂe constitution left the exercise of the
executive power wit? the presidency while imposing checks and
restrictions on thelmanner in which it was to be exercised and
that such checks and restrictions constituted a serious
qualification upon the power.52

In Q'Donoghue v. United Statessa, it was said, that "if it

be important to separate the several departments of government
and restrict them to the exercise of their appointed powers,
it follows, as a 1logical corollary, -equally important, ﬁhat
each department should be kept completely independent of the
others- independent not in the sense that they shall not co-
operate to the common end of carrying intc effect the purépses

of the constitution, but in the sense that each shall never be

50 pca/K/99/80 of 16th January 1981

5; Nwabueze B.0O. The Presidential Constitution of Nigeria
p.137 ‘

%2 1pid pp. 136 & 137

53

Vol.77 Lawyers Ed. U.S. 1356
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controlled by,_ or subjected, directly or indirectly, to the
coercive influence of either of the other departments.”

It is doubtful -that under the 1979 constitution the

'différentAarms of the government can be said to have been

indepéndeﬁt in . the sense intended under the American

Presidential system. As has been seen above, the investigative

‘powers of the legislature were so extensive as to amount

almost to a control of the executive by legislature.

A further exémple of the supervisory powers of ‘the

éggislature over the executive were the impeachment powers,

which %ncidentally the legislatur could also exercise'with‘
respect ' fo judées. Thosg powers as lprovided in the
Constitution were. quite extensive. Even though it is.said tHat
ﬁhe impegchment power "is not nor was it intended to Be, an’
fxtraordinary idevice | for. registérinqﬁ T a vote  of }ﬁb
confidencé.",s4 the power in the 1979 Constitution was so wide
bﬁat "gross misconductf could conceivably  be interpreted by
the legislature to mean what it wanted.?5 An ingenious
legislaturé coul{ twist it to mean a loss.of confidence in the

President,. and as the President has no recourse to the courts

on the .issue,  nothing could be done to control. such a
e— .

’ \N——
recalcitrant legislature.

The handicaps discussed above do not exist in the American

~

N .
54 Clinton Rossiter, The ~"American Presidency, 2nd

'edn(1960),52-3 quoted in Nwabueze Presidential Constitution of

Nigeria p.142

?5. See Chapter 1, éage 30-31* of this paper. ’*\\
* T ’ P
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model. The United States constitution is much briefer and
dréfﬁed .in a more businesslike manner. The Nigefian
éﬁ%stitution consists-of 279 sections and is contained 'in 118
pages of print, with much of it so detailed as to make breach
ineviéable.SG-According to Aguda, though the vérbosity of'the.
constitution 1is mos;' unfortunate, the anst}tution Drafting
Committee and the Constituent Assembly felt obliged to piug in
all holes that might lead to misintergretation.s7

" The brevity of the Aﬁerican Constitution allows for latitude
in the operation of the Constitution. It alloﬁs fer the
development of " conventions with ;:spect to executive powers,
'which, because of the '3ifferehce in emphasis, are completely
different from thoée that operate under the Canadian---
Constitutionl it also, allows Congress to. reguiaté the
operation of - the Constitution by laws which can be easily

, : : P

manipulated without recourse Eo Fhe complicated machinery of
constitutional amendment. The Nigerian Constitution of 1979

a

was deprived of these benéfits as was the Constitﬁtion of
1963.

Most importantly, the American Constitution has allowed the
courts an active role in 1its development, more active than
that played, Teven by the Canadian courts. The courts’

participation in cogétitutional development  in Nigeria has

56 aguda;y T. Akinola, The. Judiciary in the Government of
Nigeria (19p3) p.32 1
57 1 = | 5

Iid p.110
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virtually beén a life and death struggle. The effect of the
verbosity of the Nigerian constitution has been to hamper to a
larée extent, the development of the Constitution by the
courts.58 .

It has been ¢aid that an executive presidency was
established for the country with the idea among other things
that it should serve as  the focal point of loyalty‘in the
nation.59 With all the checks entrenched in the constitution,
the idea of the President as the focal point is considerably
‘ attenuaEFd. The 1979 Constitution po}ttays Nigerians as
aétemptiﬁg to enjoy the benefits of the Presidential system, ~
without the innate Erust to take a chance with the hazards
that are found mainly in the latitude allowed the President in
the exercise of his executive powers. The Nigerians feared
that such a latiﬁude might create a constitutional
Frankenstein's monster. |

There is of course under the ‘American system, the mandatory
congressional check of executive powers. According to Taft,
"the true vie% of the executive function is that the Prgsident
can exercise no bower that cannot be fairly and reasonably

traced to some specific grant of power or justly implied and

included within such express grant as proper and necessary in

>8 Aguda, Op cit,p.1l11

59 Nwabueze Presidential Constitution of Nigeria p.18

hl
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its exercise."60

However the extent of the discretion reposed in the
American President on important matters considerably
increases the extent of his powers. For instance, the
presidénﬁial war power has been given such a liberal
interpretation that all constitutional limitations virtually

61 Further, the influence of the pelitical system

disappear.
is such that "party loyalties and interests, sometimes more.
binding than law, extend the ppesident'S'effective control
into branches of government other than his own and he often
may win, as a political leader, what he can not ;ommand under
the constitution"62

Whereas ul{imate power’fgﬁgérmulate domestic policy resides
in Congress, the primary responéibility for the formulation
and implementation of national security £falls on the American
president.63 The conduct of foreign affairs, defense and

intelligence policy are constitutionally reserved for the

President.64 ‘ '

————

N

60 W. Taft, Our Chief Magistrate and His Powers, quoted in
E.S. Corwin, The President~0ffice and Powers 1787-1984(New York,
5th ed.1984 p.175

?l akande J.0. Introduction to the Nigerian Constitution,
Sweet and Maxwell 1982 in her explanatory notes for section 5 of
the Nigerian Constitution.

62 Justice Jackson in Youngstown Sheet & Tube Co. v. Sawyer
343 uU.S. 579 . . (
63 Tower Commission Report p.87
64 United States Constitution Art. II subsection 2(2)}.
: » :

"
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Events uncovered in tlie Iran Contra scandal truly indicate
the extent of the .President’s powers in actual practice and
raise gquestions as to the effectiveness of the congresiional
overéight “committees in curbing the President’s power. They
seem to indicate that even in a time honored system like that
of the United Statés, the reins of government can be found in
the wrong hands. The enormous powers exercised without
supervision by various government officials was such a
subversion of normal constitutional functioning as- to be
classed with a successful équp d’etat. The Iran Contra scandal
would seem also to prove to Nigerians that they were right to
attempt to plug all loopholes in their own constitution.

The Iran contra scandal was possible because the National
Security Council, one of the most sensitive of the executive
departments, and the National Security Adviser answer only taq,
the President. The National Security Adviser is appointed by
the President without the approyal of the Senate and owes
allegiance to the President alone. The way in which the
National Security staff is used' reflects the individual
preferences and working sty;e of each president. Though the
council has developed an impdrtant role within the executive

i}

branch, it has generally operated out of public view and has
not been subject to direct oversight by Congress.65
The result is that if the President does not exert effective

control over the department, it has immense powers within its

65 1pid

Y
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grasp with no supervision from any quarters. Given the nature
of security matters, if is possible to exercisz inordinate
powers outside the watchful eye of congress and carry out what
could be tantaﬁount to a coup d'etat, without in any way
disturbing. the democratic institutions of the constitution.
‘This is wﬁat happened in the Iraﬁ case where® "a kind of
parallel government came into being, 6perating in secret,
paying scant heed to laws, déceiving congress. and avoiding
oversight of any kind.” 66

in spite of the fact that’ the Iran Contra éffair seems to
prove that even with democratic institutions in place, it is
possible to have extra constitutipnal events occur, that
amount to a political coup. what ;ets it apart from the
Nigerian-situation is that with the existence of a national
ethic, the people can protest effectively and a,thorough
investigation be seen to be undertaken. The pqule direct}y
involved can then-be subjected to the system to answer fo;
their actions. It is interesting to note.that in spitg of the
éravity of the acts of the Security Council the recommendation
was made, after an objective inquiry into the institutions
involved, that those institutions had not outlived their.
usefulness.

What is - evident therefore is that in spite of the fact ﬁhat

the United States presidential constitution is found in a

single’ comprehensive document, which lays down the essentials

66 Tower Commission Report, Introduction p.xv

¢
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of government outlining the powers of the Executive, Congress
and Judiciary, there is some allowance made especially‘within
the executive for flexibility and adaptation t? prevailiﬁg
circumstances. Although it c;n be contended that drafted the
way it was, the Nigerian constitution was deprived of the

benefits inherent in the United States model, it must be

o
admitted that the Nigerian political scene is not mature

enough for such flexibility.
Another interesting point however is that the reason for
choosing the American model in Nigeria, namely the need for an

efficient, leadership and strong executive, 1is at cross-

3

.purposes with the reasons {Te American system was developed.

The American president does exercise immense powers, but the
American system, was developed because in certain cases "it
is necessary to govern with a weak rein if one is to govern at

w67

all. The system was not meant to create a strong

executive, Hﬁt to accommodate the different people and diverse
interests that make up the United States. The best way to
éccommodate and protect those interests was to ensure that the
executive was not too powerful.

Nigeria may be made up of various people and dive;se
interests, but contrary to the American expeFience, this d;es
not mean that the country should be governed with a "weak

rein". Rather the circumstances seem to favour a very strong

executive. The failure of the different political_systemé and

63 Wheare K.C., Legislatures p. 72
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the relative success of the military seem to indicate tbis.
The temperament of the péople hgwevef seems to be that wéi e
they may acquiesce to authoritarian rule by the military they

would balk at the same rule from' a civilian president chosen -

I/l'

o~

by them. To have a civilian government therefore some systen

of democracy must be established for the country. For such a

Al

system to be successful the political leaders must engage in

n68

"political engineering. In other words they should organise

‘the society in such a way that the centrifugal tendencies
inherent in the society are counteracted by the cooperative
attitudes and behaviour of the leaders of the different

segments of the_populationﬁg.

Just as was the case with the Parliamentary
‘Constitutionq the failure of the 1979 Constitution can be
attributed to a number of factors, all of which can be traced
to the attitude of the politicians towards the constitution
and their réfusal to abide by the rules. The main reason given
by the military for stepping in again, was that the elections
to choose a new government under the 1979 Constitution were
not free and fair and that there had been wiaespread electoral
fraud by all thé parties.

. Therewwas however in addition to tﬁis, gross abuse of power

especially by the executive arm of government in some of the

states. The sad part of it all was the impotence and even

4

68 Lijphart Op cit p.223.

69 1bid p.1

1
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unwillingness of the electorate to do anything about the
situation in spite of all the rights entreﬁched in tﬁe
constitution. The execuﬁive in some of the states began to
abuse the powers vested in them soon aftef the_Constitution
came into force. In one of the auatés, members of the
Governor's political party convicted of arson committed in the
course of attack on political opponents, were pardoned by the

70

Governor. In another state several cases against members of

the Governor’'s political party were endeq‘By’E\lele prosequi
eﬂtered by the Attorney- General.71 In both these exﬁmples,
the Governor and the Attorney- General in effect approved of
election malpractices which broke the rules of the
Constitution.

In yet another case, the Attorney—.General attempted to
énter a nolle prosequi iﬂ a case where the Solicitor- General
was charged ~with contempt of court. Aithough the Jjudge
dismissed this attempt on the grounds that there was no charge
laid before his court, the Governor pardoned the Solicitor-
General within an hour of his conviction.

In wne of the cases involving a nolle- prosequi, an abpeal
was brougﬁt\ by an interested party. The court held that the
Attorney-General enjoyea absolute discretion in the matter of

nolle prosequi and the only sanction if there was an abuse,"is

the reaction of his appointor, or adverse opinion may force

”

- 70 Awogu F.Olisa Op cit p.26 & 27 N

71 1bid p.28
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him to resign".ii/ln//spite of protests from the press there
was hardly any meaningfﬁl public reaction.73 The political

officers who abused-their powers were again fielded by their
parties for ré—election and were even re-elected in some
instances. Where ﬁhey were not re—-elected, their failuré_at
‘the polls had nothing to do with their abuse of office.

In the second election helé under the 1979 constitution,
lack of faith 1in ;he system was manifésted by the wanton
‘rigging of the election by the different parties and other
election malpractices. In the face of all this the electorate
appear to have been"impotent, and in spite of thS evidence
seen of abuse of office and allegation of corruption, voted
for the various parties: |

The 1979 Constitution proclaimed freedom, equality, justice,
participatory democracy and social justice ag the ideals upén
which the nation is_founded, and declared that the welfare of
the people shall be the primary purpose of the government,
that the Government shall be responsible and accountable to
the people, that every citizen shall have equality of rights,
obligations and opportunities before ﬁhe law, that the
sanctity of the human person shall be maintained and enhanced,
that éovernmehtal actions shall be humane, that human‘

exploitation in any form whatsoever shall be prevented and

that the independence, impartiality,- integrity and easy

72 The state v. 5.0. Ilori & 2ors (1983) 2 S.C. 155

[ 25
73 Awogu'OP cit p.28
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accessibility of the courts shall be secured and maintained.
It declared that unity, faith peace and progress shall be tﬁe
national motto and that discipline, self reliance and
patfiotism shall be the naticnal ethic.

Lofty and worthy ideals all of the them, but they amounted
to just words on paper wheﬂ it came to the conduct of the
elections and the running of the éoﬁernment. Some o©of the
rights‘mentioned above were indeed maintained, but only when
they did not interfere with the ideas of the politicians.

Participatory democracy was interpreted to mean bullying and

-~

misleading the illiterate majority to vote the government in
power in for a second term and this was ;hpplemented by
electoral fraud.

The ideals and ogjectives or fundamental objectives and
directives of sgsfe policy as they‘ were called in " the
constitution were ﬁoﬁ justiciable, but were political issues
which the electorate should have decided at the polls. As has
been seen however the elections are not a true gauge of the
general will. Even with the mechanics and institutions in
place for Nigeria the constitution was in effect protecting
rights which the people did not really understand or care
about.

In the face of all this it is difficult to :lay any
blame on the Congtitution or the system of government
.practiced, yét the search is on to find yet anothgr. system of

government for the <country now that the military has again
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taken over power.

‘The Constitgtion of 1979 -pfovided for a National Defence
Council and a‘ﬁational Security Council. It does not appear
that the President was in any way obliged to consult with
them. The Constitution merely stéted that the National Defence
Council "shall have power to advise the Pre;idenﬁ on matters
relating to Ithe Hefence of the sovereignty and territqzia;
integrity of Nigeria"; and that tﬁe &apioﬁai Securit§ Council
shall have power to advise the éresident on matters relating
to public securiﬁ; including matters relating to -any
organization or agency established by law for ensuTing the
security of the Federation. *

in Cauada, as in the United Kingdom, the military are
insulated from politics. They are trained that way and the
parliamentary systen does not encourage their active
involvement.T% Given the propensity of the military to step
into government in Nigeria the active role of the military in
government under the presidential. system would havecheen a

decided advantage.

Operation of the Constitution Under the Military.

The military coup of January 1966 was very different from

the other coups'in Nigeria carried out before and after the

-~

74 The senior cadre of the Nigerian military also
exercised the same reticence in politics before 1966, having
received the same training..In the reason the first coup was
inifiated by junior officers was that the senior officers wete
just not trained to run the government. This . lack of training
led the -first military head of, state in Nigeria to make a lot
of blunders which led to his downfall. '

\l -
“ “"\\
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1979 Constitution. The institutions set up by the military to
govern are however basically the same and the format of Decree
No.l is Pecoming more or less a ponvengjon.

The méin difference between the 1966 January coup and the
others .is that in January _ of 1966 there was a purported
handing over of power by the civilian government to the
military. Also, the political étmosphere in the country was
such that it is doubtful whether the army wdgld have desisted
from taking over power had the civilians not handed it over to
them. With)the 1983 coup on the other hand the military jﬁst
stepped in and took over because they felt the civilians wéré
not doing a good job. Skeptics miéﬁt even say that there was
no real Jjustification for the coup, as the government seemed
to have been going on smoothly in spite of election
ﬁalpractiées. |

In all the circumstances however, the general public was
relieved whén the military took over, leading some people to
believe that -the military were in fact more responsive to the

needs and general will of the people than the civilians. It is

not a matter of doubt that the people of Nigeria, whose -

behaviour the federal military government has been regulating

~

by rmeans of decrees,have behaved by and iarge, in conformity

with the new reg;me.75

It would appear from the evidence in Nigeria that whether or

75 Aihe and Oloyede; Nigerian Constitutional Cases and
Materials p.240 ‘
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not a government is legitimate at the . outset is a less

"important question  than how effective a'government 15.76 Some

Nigerian political scientists seem to hold ~£his vied tending
to dismiss the’ cbnstitut;on as an entirely_‘superfluous
documént. Theﬂmflitary themselves do ﬁot seem ‘to agree and
while making the Constitution subordinate to their decrees, do
make soﬁe concession to some of the provisions of the
Constitution. To assért that the military regime is the best .
government for the country is to assert that the people are so
incapable of governing themselves that it is best that the
country remain in a state of emergency.

The curious thing about the Nigerian military govefnmént
however. is that they appear to observe the _ppwritten_
convention not to use itsl'"unlimited sbvereign 'poweé“ in a
manner that 7ié‘oppressive énd tyrannical. Laws passed seem to
be absolﬁteif_-;écessary to‘ carry on’ an emergency government
which is abnormal as it is. In fact the Buhari government was
overthrown by his fellow officerslbecause it had become too
rigid and Pad begun to pass laws which were apparently
oppreésiv{f/

Odetola who seems to approve completely "of the military as
an altérnative system of government, believiqg that the
military produces better results than the civilians éays that-

]

"coercion, as traditionally conceivad has declined as

76 odetola Theophilus 0., Military Politics in Nigeria.p.25

-
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the dominant mechanism of control in the modern military. The
characteristics of cooperation, participation, manipulation
and persuasion appear to have given added flexibility and

military capability %9 maneuver in difficult political
bargaining situations."

It has also been said that the military  because of the
values of order and discipline,is a stable altérnative to ‘the
p;rty éys?em.TB Suggesting the military as an alternative
acceptabl;\vode of government has been encouraged by the fact
that few political partiés can match the centraiizgtion,
discipline, and communiéation of the smallest professional
army on that continent.79 Furthermore the ruled accep£ a
‘government as legitimate to the extent that it satisfies their
needs, ks_gffective and it shows authority.§0 : |

The people who make these aséertions fail to take'cognisance
of the fact that the only reason the publié is somewhat
complacent towardé military rule is that it recognises _it for
what it is supposed to be, a temborary emergency government.
In other words, the military 1is accepted by the geﬁeral
populace bgfause there is always the implied promise that once
things getfback to normal, power will be returned to the
gg?ple. .

—

77

“Odetola Op cit p.18

78 Shils Edwards, "The role of the Military in the POlitical

Development of the New Nations" in J.J. Johnson, ed.,The role of
the Military in the Underdeveloped Countries( Princeton 1962)
quoted by Odetola Op cit P.16 ‘

79 welch, C.,Soldier and State in Africa{Evanston, I11.1870)

p.36 quoted in Odetola Ibid.

80 54etola Op cit p.25
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Although the civilian public - does have a say in the
government during g.military regime, this ‘does not mean that
the civilians are entirely content with their passive role in
government. In discuss;ng the intérpk@y between .the military
and the civilian polity, Odetola states that in military rule
in Nigeria, where the military:establishment and, the civilian
pollty are the two partles in an exchange 51tuat10n, the power
possessed.by both is not of the same quallty. He asserts that
the military has the power of physical force while
civilian public can ﬁobilize public opinion and force th
% cosion,

military resign,

It is doubtful if the civilians in Q}geria can unite in that
way against the military given their impotence whlle the

»

politicians were in power. In practice, public opini er%sr//
indirectly in Nigeria. While it does not force the governT:nt
to resign, it encourages another set of soldiers to overth

theicurrent regime and take over power.

81 1pia
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CHAPTER THREE

INCREASE IN THE POWERS OF THE EXECUTIVE.

Introduction. -

; Whatever the nature_of the constitution or thg pattern of
Rdevelopment that executivé powers assume, an increase in the
‘powers of the executive seems to be the historical ‘trend in
. constitutional development.lThe manner in which these powers
- develop hoWever, depends on the nature of each constitution.
The propensity for the increase in power can be fqpnﬁgzig’the
fact that while "vlegislative power’ and ‘judicial power’
teday denote fairly definable functions of government as well
as fairly constant methods for their discharge, ‘executive
power’ is still indefinite as to‘ function and retains,
particularly whén‘ it is exercised by a single indiviﬁual much
of its oriyinal plasticity as to methodi _ _
According to Wheare, this change in the disfribution of
power in a system has owed a great deal to changes in,
circumstances that-have in themselves given opportunity or
scope for the executive to exercise more fully the powers that
the constitution conferred upon it.2
what this implies 1is that the executive 1s not
acquiriné powers to which it is not entitied, but simply
realising fully the potential power - inherent in each

‘B

l.Corwin E.S., The President: Office and Powers, (1984) p.3.
2 4heare K. C., Modern Constitutions, p.74.

t
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constitution. To those who featﬂthat this implies that all
governments, even democracies, are heading tpwards autocracy,
it can only be said that so long as "the State and the citizen
recognise the supremacy of the law and respect the principle

3

of legality," the chances of autocracy and executive abuse

of powers areﬁvi}tually nonexistent. No, K matter therefore how
much eXecutiQé DOWErS increasé, they cannot grow beyond what
is allowed.by the constitution, written orunwritten.
wWheare contends further that almpst all the powers that have
worked towards centralization have also wofked for the
increase of the power of the executive.4 He breaks-down the
forces that work for the increase of the power of“the
executive as (1) war or the fear of war, (2) econohic crisis,
(3) the policies of the “welfare staté', (4) the growth of
democracy with universal suffrage, and (5}, the demand for
equality of conditions, and says ﬁhat they have produced’
situations in which it has been thought proper ' that the
executive should enlarge its powers.
In a parliamentary system the executive is more likely
to increase its powers through its control of policies and
legislation. It can exercise a tyranny through the exercise of

powers of delegated legislation, or simply by the policies.

that it introduces for legislation.

3. Dussault, Traite De Droit Administratif (1974) 11, pp

1089-1099 quoting Yves Prevost in Magnet J.E. p. 27.

%. Wheare Modern Constitutions Op cit p.74
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, In the presiﬁentiai system, on the other 'haha, ‘the
government does not- h;ve sufficient control over the
legislature . to accomplish tyranny through delegated
legislation. Executive powers are{therefore increased in thésx
system by other means. ' L_

. [
tncrease - of the Powers of the Executive under the

parliamentary System in Canada.

The §ery structure of the parliamentary sfstem érpvides a
fertile ground for the groﬁth of executive powers. Under the
_ parliamentary system it is  easy to develop executive powers
under any of the heads listeduby Wheare. Also the emergence of
fiscal andl monetary policy as economic regulators has become
so important a factor today as to make us forget the question
of legislative jurisdiction.5 Ottawa learns to induce where it
can not command.6 | AN
This development natﬁ;ally leads = to the . greater
centralization of powers, and if it is accepted as p;oposed by
Wheare that the factors that encourage centralization also
foster an increase in the power of the executive, then this is
another avenue through which the executive can increase its
powers. It has been said that Federal Provincial conferences
ére here to stay and that they are likely to play a part in

canadian evolution to which there is no real parallel in the

5. Scott F.R., Our Changing Constitution in Lederman W.R.
(ed.) The Courts and the Canadian Constitution p.27.

6. 1bid. - {
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United States‘constitutionél behaviour.7 Wheare might have had .
just such developmen£s in mind when he obsetved éhat
governments now do a Vgreat deal that 'théy, did not do
‘formerly,.x. but most of what they do waé not do;e by anybody
before.8
As well the executive pover has shown startling increases
through éndroachment' into the legi;lative ﬁleld‘ through
delegated 1legislation. . Parliamentary democracy entrusts to
the heads of government much more power than can be.wielded by
-American governors or the President of the United States.9
At first it seemed és if dire circumstances like war, the
fear of war or economic crises had to exist before the
potential of ‘this power was even eﬁplored. In Re Grax10 the
courts had to decide whether the extent of delegation of power
by Parliament in an .emergency was so.wide as to amount to an
abdication. The matter before the court was the validity of an

order in Council passed under section 6 of the War Measures

Act. The order had amended the Military Act of 1917. The Court

held that 'the Order was properly within the authority the
executive. The then Chief Justice said that "parliament can.

not indeed  abdicate . its functions, but within reasonable

7. 1bid p.30.

B. Wheate K.C, Legislatures, p. 148

9. Black and Cairns, A different perspecti;e on Canadian
Federalism in Magnet Op cit, p.9%

0 [1918] 57 S.C.R. 150
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limits at any rate, it can delegate 1its ‘powers to the

execut&ve government.'-‘.ll

This statemgnt, according to Laskin, accepts a distinction
between‘delegation "and abdication and leaves the door open;Eg
judicial fi:ontrol.l2 However in that casé the Chief Justice did
admit that "taken literally... the language of section 6 of

the War Measures Act contains unlimited powers."13

Twenty five years later in The Chemicals Reference 1% the

. X ; ' ¢ :
same provision = {now section 3) of the War Measures Act15 was

considered by the Court. The section provided that the
Governor in Council may do-and authorize such acts and things,
‘and make from time to time such orders and regulations, as he
may, by reason of the existence of real and apprehepded war,
invasion or insurrection deem necessary for the security ,
defence, peace, order and welfare of Canadals. Duff Cc.J. had
this to say: "when -regulations have been passed by the

Governor in Council in professed fulfillment of his statutory

duty, I cannot agree that it is competent for any court to

-

11 1pid at p. 157.

12. Laskin Bora, Casés and Comment: Subdelegation of
Legislative Power without Express Statutory Authorization [1943]
21 can Bar Rev. 141 at 144

13 Re Gray Op cit at p.158-159 ' -
14 [1943] s.C.R. 1" | -

15. The War Measures Act has been geplaced by the
_ Emergencies Act see Chapter footnote 66

16. Ssection 3 of the War Measures Adt

-
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.canvass the considerations which have or may have led him to

: transcendth objects 'set forth "

deem such regulations necessary or . advisable for the-
17 N |

As can be seen, the main jud101al decisions allowing that
the executive ran exercise extensive legislative powers were
Qar time ceses and ;it has been suggested .that the emergency
situation might have contributed to the court’s liberal and

wide interpretation .0of the War Measures Act.18 it would only

be logical to . conclude at this stage that extensive
legislative powers can only be exercised by the eigcutive
during periods of extreme emergency, and at most only

1nd1cates a false increase 1in the powers of the executive

since power must still emanate from Parllament.

Rev.

19

In R v. Halliday Lord Flnlay L.C. said "it éppears to

me...that it may be necessary_in a time of great~public,danger
to entrust great powers to His Majesty in Council ang that

arllament may do so feeling certain that. such powers will be
reasonably exerc:.sed.20

It is not strictly true however thaththese'eguﬁrs/ére only

exercisable during perieds of great public dénger. Although

Duff C.J. in The Chemicals Reference case ocbserved that "it
— "

.~
-

17. Chemicals Reference Op cit at p.1l2

18. Driedger E.A., Subordinate Legislation [1960138 Can Bar
1 at 20 CR

19- 11617] a.c. 260 - 2

20 |

at p.268-269
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must not... be taken for granted that every matter within the

N

jurisdiction of the Patliament “of Canada, ‘even in ordinary

-~

times, could be validly committed to the -executive for

21 Laskin was

legislaéive action in the case of an emergency,
of the opinion that judicial restriction on‘the authority of
Parliament to delegate to the executive, 1legislative power it
possesses would only be gratuitous, and that the fact of
emergency could only make the case fér delegation‘str'onger.22

In point of fact the court in the Chemicals Reference,

although it was ostenéibly following the decision in Re Gray,
was a bit more liberal. To admit to a lack of competence to
enquire into the activities of the Governor in Council, as the

]
court did in the Chemical Reference was tantamount to shutting

the door "left open" in Re Gray.

The growing liberality of the courts is not éurprising, in
view of the complexities of modern government. As the
machinery of vaernment becomes more complex and government
policies more intricate, the powers needed for day to day
running of the of the government become even more extensive
than those needed to fiéht a war. It can only be surmised
that if Parliament may entrust great ﬁowers to the executive
in time of great danger feeling certain that such powérs'wiil
be reasonably .exercised; then the same trust must be reposed

in the executive in today’s government.

A
K

Op cit at p.10

21

22.Laskin Op cit at 145
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It would appear therefore that it is Within‘ the legislative
competence of Parliament to delegate to the executive as much
legislative authority as it pleases, so long as it does not
abdicate its‘legislative functions completely, but retains the
right tp take away the delegated powers.at any time. IE nust
be admitted that this is a  fine distinction._-I% is
particularly éifficult to decide that Parliament has not
abdicated its legislative fqngtions when one is faced with the
very open- ended enablihg provisions that have become the norm
in today’'s legislation.

The conclusion to be ﬁrawn is that whether in ordinary
times, or during an emergency, the courts are rather
. restricted when faced witﬁ enabling provisions whigh empower
the governor in Council to make such regulations "as he maf

]

deem necessary". As has been seen in the Chemicals Reference,

words like these place the discretion fully on the Governor in
Council and the courts are loath to enquire into the reasons
or motivation behind the Governor in Council’s exercise of
his discretion.

Today, court decisions are found echoing the decisions in
the wartime cases without the égcuse of a war in the
backgfound to back them wup. It would appear that” the
expériences of wartime legislation and - the efficacy of
delegated legislation in those circumstances, brought to light
the fact that the exercise of immensé powers by the executive

does not necessarily mean the collapse of democracy. It also
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. seems to have revealed that there was more "potential and

latitude within the constitution for the exercise of executive
[

powers than was hitherto realised. Whatever the case, the
courts have cautiously but decidedly accepted and recognised

the formidable power which reposés in the executive..

-

In Reference Re Proclamation of s.16 of the Criminal Law

Amendment Act23 Judson J. said that "once it has been

ascertained that Parliament has given the Executive a certain
power as it has done in this case by virtue of section 120
then it is beyond the power of the courts to review the manner
in which the Executive exercises its discretion. Courts cannot
examine the policy cgnsiderat%ons animating the Executive."24
The only concession made in these bonsiderations is that
executive powers be exerciéed only for the purpose of the
object of the Act. Although this concéssion allows a measure
of judicial control of executive powers, it is submitted that
the extent of control by the courts is not very wide. o

In tﬁat case the 1egislaturel had given to the executiyé

power to proclaim and bring into law "any" of the "provisions"
¥ p

of the Criminal Law Amendment Act. The Governor in Council

proclaimed just part of section 16 of the Xct. It was aréued
that the proclamation of 3just part of the section was beyoud
the competence of the executive and amoupted to an amendment

of the statute; and - that the act of the executive in fact

-~

23 (1970} 10 D.L.R. (3d) €99
24 1pig at p. 711
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defeated the main object of the Act. The Supreme Court however
refused to look into whether the execﬁtive ﬁgd exceeded the
legislative authority given to it by Parliament.

According to Hallh J., under the Canadian system of
Parliamentary ‘responsible governmeht} "the Exééutive is
answerable to Parliament, and when Parliament. by enacting
5$.120 gave the Executive a free hand to proclaim ‘any’ of the
provisions of the Act... the responsibilitﬁ for the result
rests with Pariiament which has the power to remedy the
situation if the Executive actually acted contrary to its
intentions“.25

Although Laskin poihted out in that case that the
promulgation of subordinate legislation stands on a different
footing because in such cases there is already in force the
master legislation with which the subordinate enactment must
comport, the attitude of the Supreme Court in this instance
seems to indicate the Couré's acceptanc; of the extensive
legislative powers of -the executi;e and a reluctance to review
or enquire into the exercise of those powers.

Apart from the discretion that the courts must needs r=ad

into certain words where Parliament empowers the Governor in

Council to make regulations for a stated purpose,-26 the

© 25 1pid at p. 716

26. Driedger Op cit. Also Legislative  Forms and Precedents
(2nd ed.) p.192 e.g.The Governor in Council may make regulations
for the control and regulation of air navigation over Canada and
the territorial waters of Canada. ‘

R



p.181

,
96
requlation making authority has a free hand to establish not

only the details but also the main princlples, and the entire

law is therefore to be léft to the Governor in Cotmcil.27 So

long as the regulation is within the stated purpose, it cannot
8 .

)

be challenged.2

Another great contributor to the increase of the powers of

the executive uﬁder‘the parliamentary system is the statug of
the executive vis-a-vis the legislature, Thg members of the
Cabinet are chosen from the legiélatdre.énd in‘fheory are
responsible to Pafliament. In practice however, the Cabiﬁet
controls Parliament. According to Mathéson,'it was only durlng
the early years of Canada'’s history that Parliément was able
to exercise some control over the Cabinet. In fact dominance
of Parliament by the Ca%inet has been the norm rather than the
exception.29 In describing the position in England, Halsbury
states categofically ‘that as a result of {(constitutional)
conventions, thé most marked feature of thQ\English system of
government is the control of'both legislative and execytive
functions in a small body of men, who agree om fundamentals

and decide the most important questions of policy secretly in

the Cabinet.30
27 1pid.
28 1pid.
29. Matheson W.A., The Prime Minister and The Cabinet Op cit
30, Halsbury's Laws of England(3rd ed.)vel.7, p.194.

f
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The mechanics of this control are not difficult to fathom.
Cabinet ministers are chosen from those members of the House
‘most likely to command the support of a majority of the House.
As a result, most of the legislation debated and passed in
., Parliament are government bills with very 1little time alloted
to Private Membey's bills. As Hogg puts it, "it must certainly
be frustrating for legislators to find their role confined to
ratifying of arréngements worked out elsewhere."31
An overt exptession of this frustration can be read into the
words of a newjﬁ%ﬁber of Parliament who declared that as a new
member she...;is absolutely amazed at how little input private
members " have in the formulation of legislation, policies
and/or regulations; and that it appeared to her that most of
the time they (private members) ére told what the minister
will be announcing in 48 hours and they do not have access to,

4

or any means to study o{\ contribute or change the finished
product.32 )

In the report of the Special'Committee on Reform of the
. House of Commons, it was said that years ago Parliament was

the primary source of legislative initiatives, but today the

legislative role of Parliament and its members 1is not to

formulate but at best to refine policy.33 Further it was
- 31 :
. Hogg Peter W., Op cit p.108
32

.Report of the Special Committee on Reform of the House of
Commeons (1985) p.1

33. The' Report of the Special Committee on Reform of the
House of Commons p.2
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stated that the onus of presenting initiatives is now borne by
the * Government  whose wishes are carried qut by its
supporters.34

It cannot but be wondered 'at how the executive came to)be
" endowed with such immense powers. In the Report, the Special
Committee said that the change 1in the canadian system of
government whereby the executive came to exert such inflﬁence
was not the work of any single person or group. éagher it is
the result of an increase on the responsibility cf the
government and the steps taken by the executive to deal with
these duties: according. to that report, it was inevitablé that
the expansion of government activities wolld require changes
in the executive function of the government and a decline in
the ability éf theﬁiegislative branch to servé as the conduit
through which individuals or groups could initiate or
influence policy.

With the executive in such control, it is hypocritical to
ignore the fact that even within the Parliament, the Executive
is the main legislative authority. It would not be extreme to
state that the executive actually delegates leéislative
authority to itself. The courts are even beginning to accept

as fact a situation that has been stealthily creeping in on

them since the war years.

In A.G. of Quebec v. Blaikie,35 the Supreme Court said that
34, 1bid.
35

. No.2 [1981] 1 S5.C.R.312
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"indeed it is the Government which does in practice
control.,.the Legislaturp,...allocates® time to its own

measures and in mdst cases -decides whether or not the

legiélative power is to be delegated.” ( emphasis mine)

Further emphasizing the powers of the executive, the Court in
that case said that the Government of the province is not a

body of the legislature’s own creation; that it has a

.

constituticnal status and is not subordinate to the

legislature in the same sense as other legislative ;gencies
established by the. legislature. Thereforé "legiéieijve powers

thef _itself
must be viewed as an extension of the legislative power of the
, 36

so delegated to a constitutional body which is par

legislature.'

It would appear therefore that not only are the power and
influence of the edpcutive increasing daily, but the courts
recognisé the Cablnet, and admit its immense legislative
powers. As the Supreme Court observed in 'the Bla{k&g case,
ajthough the delegation of legislative powers to the aexecut'vt/‘
was not unknown in 1867, such delegation was wused sparingly
and almost by way of exception, "the exception has now become
the rule in some matters, to the point where a large and
important part of the laws in force in th; province consists
w37

of regulations passed by the Executive.

In effect therefore, when the courts declare that'ParliamenE

—

36 1phid at 320.

37 Ibid at p. 320-321
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delegated po%éf to the éxecut;ve and that Parliament should
}emedy the situatioh if the executive has actually acted
contrary to its infentions, the executivesz fully involved in
the decision whether the 6owers granted were excessive. In

most cases it . is unlikely to rule that _the power was
- -~

excessive.
Those who believe that "a strong exccutive even 1if you can

have it, is a bad thing... thal executive power tends Lé

38 will view these

: W
develepments with alarm. For them, consolation is to be found

corrupt and...is easily abused,"

in the fact that for an executive to remain in power under the

Parliamentary system, it must remain responsive both to the

legislature and to the people;

It is a bit extreme to relegate the role of the legislature

. to that of nmerely "ratifying" arrandementé worked out

elsewhere. So long as democracy = survives, the legislature
retains a key role in ensuring that no matter the extent of

the poweré' acquired by the executive, such power remains

within constitutional boun@éries.

”/ﬂ\ﬁyrthermore, in a constitutional atmosphere such as that

fouﬁﬂmin Canada, the flexibility of conventions allows the
balance to be adjusted if it appears that executive powers are
increasing intolerably. An examplerof guch an adjustment can
be found in the recommendations of the Special Committee for

the kheform of the House of Commons.

38 Whéaréf“Legislatures p.72
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The purpose for the reform of the House of Commons; §aid the
committee, is "to restore to Private Members an effective
legislative'function, Fo give them a meaningful role in the
formation of public policy\ and, in so doing to restore the
House of Commons to its rightful place in the Canadian
constitutional process": The Committeer observed that the
standing of the government in the house and the passagé of its
legislative programme has come to be regardedxas essential
parts of responsible goyernment. The rarity of defeats of
government measures in Great Britain led rapidly to the
constitutional myth that every vote was a test of
confidence.39 | |
This myth has persisted although precedent has shown that
reéponsible government does not become unworkable when the
execﬁtivé‘bows to the wishes of the House on a wide variety of
matters in a wide variefy of ,circumstances.40 An examination
of the confidence convention by the committee members. led them
to conclude that a necessary step to conceding greater
independence to individual members was for Government to relax

their discipline over their supporters, at least to the extent

of indicating in advance those measures and policies to which

the confidence convention would apply.41
39. Report of Special Committee on Reform of the House of
Commons. p.6-7. . -
0. 1pid.
41 .
. Ibid chapter II p.5
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Full ~ implementation of these recommendations would mean a
considerable check or curtailment of execut?ve 'powers. I1f the
myth that every vote is a vote of confidence is destroyed,
then government pplicfes will not automatically get passed.
The ramifications of this would be that legislators would be
able to vote independently in certain cases without bringing
down the Government except where the vote is actually a

confidence vote. Legislators would in fact enjoy an

'independence not quite as complete but akin to that enjoyed by

their United States countérpd?fg, who can effectively destroy
government meégupeS{ secure \in the fact that their actions do
not affect the tenure of office of the Executive.

According to Marshall, traditional rules are not wholly to
be relied on because of the vagueness of conventions relating
to responsible government. Consequently the myth that
govefﬁagnts resign when their measures are defeated has become
just that in England as experience has shown that this is not
strictly so.

Delegated legislation was another aspect of executive powers
examined by the committee. In this respect, the committee
observed that Parliamentary control of d?legated legislation
is not possible unles$s there reside in the Houses of
Parliament a power to disallow such legislation. The Committee
rqcommended a mandatory procedure for affirming or di;allowiné

delegated legislation and regulations made pursuant to an Act

of Parliament. * : v
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It is only fitting that the House of Commons should be the
right avenue through which the increésing 'powers of the
executive might be curbed, since the poweré were alloﬁed to
‘the executive berarliament¢ in the first place. Even if the
recommendations of the Committee are not implemented in full,
the report would have acted as an alarm signal, and; given the
trend in Canadian Constitutiénal history,, the necessary
adjustment, however slight will be made. It is doubtful
however that whatever adjustments are made(will\result in any
significant reduction in the powers of the executive, 'for in
today's complex gove;nment the executive to maintain a "firm

hand at the tiller" must retain a great deal of its

discretionary powers. o

increase of the Powers of the Executive in Nigeria under the

Parliamentary System.
r‘ft iis difficult to speculate on the direction in which
executive powers would have developed unéfr the'Parligmentary
system in Nigeria. The only obvious fact is that in spite of
the details spelt into the constitytional document the powers
would have been considerably abused. In fact, the nightmare of
executive dictatorship and autocracy dreaded in parliamentary
demgcracies would have been fully realised under the system.
To support thi#2"conclusionr the exercise of the emergency

powers of the President need only be discussed. The Nigerian

statute which can be regarded as the equivalent of the

(



N

. Canadian War Measures Act

) 104

(now Emergencies Act) is the

A}

Emergency Powers Act enacted with effect from March 31, 1961.

To understand the origin of this Act, the Constitution of 1963
must be referred to. - | .

Section 70 of that Constitution;kﬁ?ovided'that "parliament
may at any time make laws for N%geria or any part thereof with
respect to matters which appear to Parliament to be necessary
for the purpose of maintaining the Peace, Order and Good

Government of the nation during any period of emergency". For

this purpose, a period of emergency "was defiﬁ{? by subsection

(3) of that section to include " any period during which-

(ii). there is in force a resolution of each House of
Parliament declaring that a state of public emergency exists;
or

(iii) there is in force a resolution of each House of
Parliament supported by the votes of not less than two thirds

-of all -the members of the House declaring that 'democratic

institutions in Nigeria are threatened by subversion".
In exercise of the power .to make laws with respect to the
maintenance of Peace Order and Good Government, Parliament

passed the Emergency Powers Act of 1962. The Act authorised

the President in Council to make "such regulations as appear
to him to be necessary or expedient £for the purpo%e of
maintaining or securing Peace, Order and Good Government in
Nigeria \or any part thereof". It further empowered 'the
Precident in Council to amend, suspend or quify.aﬁ?w%a

enacted by any legislature in the country. Any f;ghlaﬁion made
had effect ‘“notwithstanding anything inconsistent therewith

contained in any law; and any provision: of a 1law "which'is

N

\.

!
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inconsistent with such regulation... shall to the extent of

such inconsistency have no force so long as such regulation
-qemainsAin forcef.

It is obvious that even the <courts in Re Gray and the

Chemicals Reference would be hard put to hold that there was

no abdication in this instance. According to Nwabueze, a
delegation of power in these terms. not ‘only destroyed the
alreadf Yattenuated foundation of the separation of powers‘
under the Constitution, it also impaired that aspect of the
rule ofi law which requires that executive acts be justified by
law and that the executive should not, be the body to confer
the necessary legislative authority on itself.42

The actual exercise, of the powers by the President in
Council completely betrayed the confidence expressed in R v.

43

Halliday ° that in times of great public danger Parliament

can delegate immense powers to the executive and that

parliament may do so feeling certain that such powers will be’

reasonably exercised.44

In the disturbance that arose as a result of the Court’'s

decision in Adegbenro v. Akintola45, Parliament declared a

state of emergency in the Western Region. The President in
]

. 42. Nwabueze B.O.-Constitutiocnalism in the Emergent States,
p-176. '
43. Op cit. Discussed on p. 81 of this paper.
44 at p.268-269
P . (.
45

.q?isﬂssed‘in great detail in chapters one and two of this
paper | 7T
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Council in. exercise of the powers given to him by Parliament
passed a stream of regulations. which "gravely endangered the
In Nwabueze’s estimation of the situation, the declaration

of the state of emergency was in ‘itself ill-motivated;46

practice of democracy.

According to him the only thing that had ceased to function
was the ﬁegislature. The rest of the regiorf’ was going on with
its business. The exercise of the powemstH;this instance was
a great abuse as the federal government would have been able
to deal with the matter without resorting to such drastic
measures.

As can be seen the combination of the provisions in the

Cconstitution and the Emergency Powers Act created for the

executive, potential powers far beyond that cdntemplated in
: ’

Canada by the War Measures Act, From the account given above

of the exercise of those powers, therefis 1little doubt that
| the powers were grossly abused. Faced with provisions which
have been termed "subjective" rather than "objective™ the
politicians played the subjectivity to its fullest extent.

It is significant to note that in the instance reported
above, the provisions of Ehe Emergency Act and of the
Constitution were called into play, in circumstances that
some constitutional lawyers have‘ found difficult to justify.

Also worthy of note is the reaction of the courts when asked

46. Hwabueze B.0O.,Constitutionalism in. the Emergent States,
176

x
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to decide on the wvalidity of the Emergency Powers Act.

According to‘ﬁhe then Chief Justice of the Federation, "the
existence or non- existence of a state of public emergency is
a matter apparently within the bounds of’Parliament,l and not
foé the court to decide."47

It is obvious that had the legisiature and the executive
been ablé to maintain the delicate balance of éawer essential

« in a parliamentary system, and had democ;;cy prevailed, this
decision alone was enough to act as a catalyst for a rapid
increase in the powers of'ﬁhe.Nigerian executive. It can only
béi;;ncluded that despite the fact that under the Nigerian
Parliamentary Constitution, executive powers were properly
imgkigeated, the Nigerian Parliament would still have used its
prérogative to delegate to the executive whatever legislative
or other powers if chose.

The tendency of the Nigerian parliament to delegate its
powers in emergency situations, to the point of abdication,
and the leeway provided in the Parliamentary'Constitution,
can be attributed to the nature of the problems generated by
the composition of the society. Nwabueze succinc%ly\desqr}bes
it when he says-

"Emergent nations are having to live wunder an almost
continual state of emergency. Their societies are not only
plural, but are often riven by deep- seated division between

component groups. The process of transforming a primitive,
traditional society into a modern one has also imposed its own

47 williams v. Majekodunmi [1962} 1 ALINN.L.R. 43. In this
decision the court avoided the main ~qgdestion as ' to " the
constitutionality of the Act itself:

.\;,/
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of the nations believe themselves to be in a state of

emergency all the time, does not however excuse the blatant

advantage taken of the situation in Nigeria wunder the
‘ 1

Parliamentary Constitution. It is unfortunate that in additio

to the basic char;cteristic of the parliamentary system, the
circumstances in Nigeria are such that if_the Prim; Minister
is capable, and has the personality to carry it off, executive
powere can very easily be increased to autocratic 1eyels.

In discussing the sources of executive® power in Nigeria,

49 !

Nwabueze has said that the constitution is only one of the

sources of presidential power, though no doubt an extremely
important one, but that the reality of- the power depends on

other factors besides its formal structure as defined in the

Constitution.50 These factors include . the deference to

authority that tradition-has inculcated in the population.

-
This attitude towards authority tends to be transferred to the
' 4

modern political leader.51 Y

In conclusion Nwabueze states that the President is thus'a

Qgpular leader of "a ....personal and spirituél kind for he

Ed

48. Nwabueze B.O., Constitutionalism in the Emergeht States
p.173. ‘ '

49 Nwabueze, Presidential Constitution of Nigeria, p. 102.
* 50, 1pia. |

51 1pid p.104

Sy



- 109
_has to be at once leader, guide, and teacher, and as the
leader of a blind man has to establish an intimate personal
identification with him, so it is with the leader of a new
nation“.52
In the face of this cémbination of factors, the type of
"Eqnstitution in force becomes irrelevant. The Nigerian leader
is expected to play the same role plajed by George Washington
for the Americans at Independence. He is expected to be a
figure to be looked up to with respect and admiration.

Whether or not the Nigerian éxecutive is able to turn the
circumstances to its advantage, it can be seen that the state
of affairs where "tribal conflicts create a state of affairs
comparable to a state of emergency and demand action of an
authoriparian type to preserve peace and integrity of the
state" are but mere variations on Wheare’s theme on the basis

for the increase of executive powers.

Increase in Executive Powers Under the Nigerian Presidential

~Constitution,

Aé the executive is not part of the legislature under this
system, its influence on the legislature s considerably
reduced. Any increase in the powers of the executive must be
brought about through other avenues. Iin thé American
Constitution, says Wheare, the government 1is so - closely

controlled and criticised by committees of the Legislature

52 tbid, p.105
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that tyranny through the exercise of powers of delegated
~legislation cannot be easily accomplished.53 From the
provisions of the Nigerian Constitutiqg discussed in chapters
one and two, it is obvibus that thiss was the state of affairs .
desired by the drafters of the Nigerian Presidential
Constitution of 1979.

while it has been seen tﬁat within the legislative field,
the Canadian executive is very active, under the presidential
system the legislature is reluctant to delegate\wide powers
with unbridled discretion to the executive. Although delegated
legislation %s not unknown in the Presidential system it has
been held that powers delegated must be specifically described
and standards of exercise controlled by the legislature.s4

According to Nwabueze, by separating the function of
exeéﬁzion from théf of lawmaking, by insisting that e%éfy
executive action must in so far as it affects an individual,
have the authofity of some law, and by prescribing a different
procedure for law-making, the arbitrariness of executive
action can be effectively checked.

Executive powers under the presidenﬁial constitution are
thus increased mainly by interpretation of the provisions of

the constitution both by . the courts and by executive

integpretation of legislation. According to Corwin, while the
l

53. wheare, Legislatures p.1l12.

54.Schecter Poultry Corporation v. U.S5. 295 U.5.495; 55
5.Ct,837. :

-
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court has soméfimes rebuffed. presidential pretensions, it has
labor}d more oftegxto rationa%ize them; but most of all it has
sought one pretext or anothe{ to keep its sickle out of this
‘dreadb field’. He ekplains' that this policy may be owing
partly to the fact thét the President héé the ‘power 'oﬁ the
s;ord' or the immediate command of the physical,forges of the
government; and éartlyvto the related fact that while the
court cén uﬁ:jfiy assert itself successfully against Congré;s
by mereiy "di a{;pwing“ its acts, presidential exersises of
power will generally have “produced gsme_change in the externcl
world beyond ordingry judicial competence to ef%ace.

The American Constitution prévides that the President shall .
"take care that the 1laws be faithfully executed" and the
interpretation of that provision has been responsible for a
great percentage of the increase in the powers of the

55

executive. under the Nigerian Constitution, section 5 (1)

provides that "subject to the provisions of‘the Constitution, ~
the executive powers of the Federation ghall be vested in the (:;ﬁ”
President and ;Ebll extend to the execution and maintenance of

the Constitution, to all laws made by the National Assembly

and to all matters with respect‘to which the National Assembly

has for the time being powers to make laﬁs“. .

This provision is apparently wide enough to validate the

observation made of the American Constitution that the

,55. See generally. Corwin E.S. THE PRESIDENT Office and
Powers 1787-1984.
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Assenbly éppears te have studidusly selected such loose and
general expressions -as would endble the President, by
implication and construction either to neglect his duties or
to enlarge his powers.56 The provision in thelNigerian
Constituéion that the power of the President extended to all
matters with respect to which the legislature has the power to
make laws can only mean that the President can "acquire
authority‘from the silences of the (Legislature) as well as

from its positive enactments."5.7

One of the other provisions of the.Nigerian Presidential
Constitution that has the potential to increase the powers of
the executive greatly is the provisioﬁrthat the President
shall be the Commander in Chief of the Armed forces. In the
United States ;t'has been said that the Commander in Chief
clause along with the provision that the President "take care
that the laws be faithfully execuged" has supplied the basis
for most of the vast expansion in the Presidency.58 It has

also been said that "of all his powers, the most basic,

spectacular, and injurious to private rights is that which the

56. Corwin, Op cit, p.22
57 1bid p.143
58 May Ernest R., "The President Shall be Commander in

chief" in May Ernest R., ({(ed.) THE ULTIMATE DECISION The
President as Commander in Chief (George Braziller,New York
1960)p.5
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Presiden£ holds as Commander in Chief".>>

Tﬁé decision to .make the Presiaent fh;\Commander in Chief is
said (] to have been influenced' by George Washington's
experience, prestige and personality.60 In explaining the
reason behina the Commander in Chief clause, Woodrow Wiison
wrote- that it is the fundamental principle 'of the American
instifﬁtions that the military power is subordinate to the
civil, and that the iaea of making the President the Commander
in Chief éf the Army and Navy of the country was that the
armed forces of the country must be the instruments of the

authority by which policy was determined.61

Unfon&unatelQ, in Nigeria . this provision in the
constitution has not been very effective in keeping the
military subordinate to civilian power, or in ensuring that
control of the armed forces remains in politically responsible
hands. Aﬁ a tool for the increase in the power of the civilian
executive, it has proved to be a dead letter.

Even under the parliamentary constitution, the provision
that the President should be the Commander in Chief led to
some confusion. This confusion probab%y arose from the fact
that the President’s power in this case was analogous to that

of the Queen in Canada. The problem was that while the

Chief guoted in May, op cit.

59. Clinton Rossiter, The Supreme Court and the Commander in

Y

N,
s

60. May Op cit p.7 o : )

61. Letter by Wilson, quoted in May Op cit p.3-4.



114
constitution designated ‘the Presidént as the Commander in
}héhief of the armed forces, and prﬁﬁided that his functibns as
such would be such.és might be prescribed by Parliament, the

statutes governing the armed forces made no reference to the

Comménder in Chief.62

Under those statutes overall responsibility for the
operaﬁ?onal use of the forces was vesteéd in the‘Council of
Ministers. At the same time the Prime Minister was empowered
to direct the commanders of .the various units of the armed
forces with respect ﬁo the operational use of the forces for
the™ pucposes of maintaining and securing public safety and
public order, notwithstanding that the directions of the
Council of Ministers/had not been obtained.63 It was
therefore hard to tell\in whose hands_the real power ovér the
military really rested. .

Under the Presidential Constitution the problem acquirgd
another form. Power over the armed forces was- by the 1979
Constitution unequivocally vested in tHe President, but the
President seems not to have been able to exploit this immense
power, both to increase his own powers, and to keep'éhé"

<

In the United.States therefore the provision has ensured

military in check.

that with the President as Commander in Chief, milita;y

decisions are made by someone politically responsible, and

62. Nwabueze, Constitutionalism,p.60.

63 1vid.,
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also that to some extent, military men and military issues are
kept ou? of politics in time of peace. In Nigeria, on the
other hand, the provision seems to have been put into the
constitution without regard to its full implications. .

The atjtitude of the military towards the Constitution
might‘ha e something to do with tﬁe situation in Nigeria. The
mere fadt of a military take over indicates that the military -
themselves~_do not accept the President as the Commander in
Chief. Ing uld appear that prior to the first military take-
over of 1966, there was no question but that the military in
Nigeria accepted that civilian politics was completely outside
their realm, and thus technically accepted the command of the
64

civilian head of state, such as it was It would appear

however that with the eventual handing over of power to the

65

military by the civilians in 1966, and the exercise of that

power by them for so many years, the military gradually ceased

to regard the civilian head of state as the de facto Commander -

in Chief no matter what ‘the constitution said66. Certainly a

commander in Chief who can be so easily displaced with no
serious repercussion, cannot be worthy of his command.

@'Another point is that the military in the United States have

™ i

64. Some accounts of the first coup seem tb\indicate that
the senior commanding officers in the Nigerian army were
unwilling at first to take over power. '

65

.see Chapter 2 of the thesis.

66 The prbliferation of military coups in other third
world countries has also helped in encouraging the military to
continue interfering in civilian government.
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specific 'and particular roles which they play iﬁ the
goverhment .of the country and so do not need to take over
political power Before the government ca;' Henefit from its
contributions. The Joint Chiefs of sStaff meet weekly to
discuss reject, amend, or accept recommendations on papers in
which their staff have informed, advised or warned them. They
then éend their recommendations to the White House through the
Defense Secretary and Assistant Secretary for .the final
decision of the President.67 '

In Nigeria, it appears that the role of the .military in
governmént has not been properly defined, and they do not
therefore make the considerable contriButions in the fields of
specialization that the military‘in the United States seem to
make. The military thus assume that to mean;ngfully contribute
to the government of the country they have to be completely in
power or not at ail. Furthermore with their acquired
experience in government the military now Seem to regard
themselves as a legitimate alternative government 'with the
prefogative to take over power whenever they feel that the
civilians are not governing properly.

The additional task Nigerian politicians now face is that of
winning back the confidence of the military and coﬁ%incing
then that a civilian government can govern according: to fhe

rules and that it also deserves to .be in control of the

military. If the civilians were able to do this under the

67. ﬂay,(ed.) Introduction p:xii

a

I
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presidential constitution then the provision that makes the
President the Commander in Chief would have become the same
active tool of -executive 'éower that it is in the United
States. It is possible that with the increase of e#ecutive
powefs allowed by this provision, section 1 of the
Presidential Constitution, which provided that no person shall
take over the government of the country except in accordance
with the provisions of that constitution would not have been
sb futile.

The idea of allowing the military more involvement in
civilian government in order to prevent further coups was -
blown to coptroversial proportion by Dr. Nnamdi Azikiwe, first
Nigerian president when he proposed in 1972 that the country
adopt what he called a dyarchy. According to him, the military
should not transfer power . completely to a civilian ruler,but
rather a combined civil and military government should rule
the country on a democratic basis for five years. Thereafter
the continuation of such a regime’ should be reviewed in the

light of experience and reason.68

This proposal however smacks
of despair and as admitﬁed by the proponent was influenced by
his preoccupation with "stability", past failure of democracy
in Nigeria, fear of ‘“cyclical recurrence of revolutiondisr
coups", and general pessimism.

Another way in which executive powers can be greatly

increased under the presidential system is by way of covert

GB.Adekson, Op cit p.13-14
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action and the President’s prerogative "and discretion in
security matters. This wag evident in the events brought to
light as a result of the Iran/Contra scandal. As has been seeﬁ
in chapter two of this thesis, security matters and foreign
policy are constitutionally reserved for the President. In
\

this regard the ‘Legislature has very 1little control over

~—executive actions. The extent of the President’s power is thus

more obvious in foreign policy as domestic policy is strictly
policed by Congress. N

Presidential findings under the American gystem are the
zealﬁusly guarded prerogative Jf - the executive branch. The
President decides on covert action and the Congressional

committees are “informed".®?

Of course Congress can always
refuse to vote the money for »the action 1f it disapproves
strongly enough, but it has no power to change the President’s
decisions in any way. |

It is difficult to speculate on how this aspect of the
American presidential system would have translated in terms of
the Nigerian version. It appears’ a safe assumption that this
is one aspect of the American Constitution that would have
followed the American model precisely. The main impediment
howeveriwould have been found in the constitutional obligation

that the President consult with the Council of Minigters on

all matters of policy unless the Constitution provides that he

69.'Woodward, Op cit p.252.

T
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consult some other body.70

This provision krplaced more
restraint on the Nigerian President than on his American
counterpart. Given the status of the country as a leader
nation in Africa; it is safe to assume that the role of the
President would have been such as would have required him to
exercise those powers that flow froﬁ security and foreign
policy that come with the Presidential Constitution.

It is the practice in most countries that one country speaks

71

to another through its Executive. Although a treaty made by

the President is not effective until ratified by Congress the

President can circumvent Congress by entering into an

72 '

Executive Agreement. This means that if the President wishes

to conclude some arrangement with a foreign state, he is not
bound to make it in the form of a treaty, but may simply make
an agreem%nt on his own authority and sign it.

73

In U.S. v. Belmont the court held that such an Executive

Agreement had the same legal effeéf-as a treaty duly made aﬁd
ratified. Although Congress can‘repudiate such an agreement by
law, and a later President can abrogate 1it, Executive
Agreements appear to have worked in the United States as an
effective way of allowing the President to operate withoht

-

concurrent congressional approval. .

70 Section 132 of the Nigerian Constitution of 1979
7 Wheare, Legislatures, p.115 %
72

. Wheare, Legislatures p.118-121.

73 (1937) 301 u.S. 324
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'In Nigeria; while , the President had the power to make

treaties with other countries, no treaty concluded by him had
the force of law except to the extent to which it had been
enacted into law by the National }’L.'-:sembh[.-M The brief sojourn
of the civilian President makes it impossible to determine
whether or not he would have been able to increase his
executive powers by means of Executive Agreements as developed

in the United States.

In the absence of a separate legislature to pass treaties
into law under a military government, the military executive
enters into Executive Agreements all the time. As the military
has enjoyed 1long periods of power in Nigeria, it is possible
that the civilian president would have adopted some of the
military’s long time habits, and Executive Agreements would
have become the most effective means of avoiding the delay

LN

arising from the need to wait for the, National Assembly to
pass a law.

Another common reason for an increase in the power of the
executive, in every system of government, is in the exercise
of emergency powers. The emergency powers in the Nigerian
Presidential Constitution are however not nearly as wide as
that provided for under the Pérliamentary Constitution.

Subsection 265(1) of the Presidential Cpnstitution provided
that "the President may by instrument published in the

.{fede:al) Gazette, issue a proclémation of a state of

74. 1979 Constitution of Nigeria Sectiomn 12,
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emergency in the Federation 09\ any part thereof, if the

rFederatidh is at war, or there {is an imminent danger of

T

invasionf”éf involvement in a fégabe of war, or there if an
actuallb}éhkdown of public order énd public safety, or a clear
and present daﬁge: of such a breakdown. Further the President -
could éiSO declare an emergency if thére is the occurrence of
imminent danger, or the occurrence of any disaster or natural
calamity affecting the community or a section of the community
in thg} Federation, or if there 'is other public danger that
clearly constituted a threat to the existence of the
Federation. Another instance in which the President could
.declare an emergency was if requestéd to do so by a state
governor after a resolution passed by two thirds of the
members of the state House of Assembly declaring that one of
.

the situations mentioned above existed in the state.

It can be seen that the Presidential Constitution of Nigeria
was mucﬁ more explicit in its definition of a state of

emergency than was the Parliamentary Constitution. The

Emergency Fowers Act passed under the Parliamentary

Constitution was not repealed under the_ Presidential
Const;tution, but it is probable that if its provisions were
tested under the provisions of that constitution the courts
would/ have declared them conmstYtutional.

Under the American Constitution, although the President’s

war powers have been given wide interpretation, it still does

not seem to repose in the President the immense powers that
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have been evident under the parliamentary system. After

studying the American cases on the issue, Nwabueze is of the

opinion that the fact that martial law has been declared does
qnot by itselfAconfer unlimited power on the executive.75 Under
the Parliamentary system, the doctrine of parliamentary
supremacy, together with® the status of~ the cabinet have
precluded the courts :from enquiring too closely intorthe
exercise of powers purportedly vested in the Executive by
Parliament. The American courts on the other hand have been
able to examine each case <closely and to enquiré into the
‘ constitutionality of each exé?cise of emergency powers.

In addition to the fact that executive powers under the
~presidential system are open to review by the éourts, the
Nigeriankﬁfécutive also had to contend with the greater powers
exerciseax by the ‘Legislatureﬁd under its Presidential
Constitution. Howeverf given the short span in which the
Constiéution was operated the nature of the increase in the
power of the executive can only be speculated upon. The
character of‘“the President and of the people, "and ' the
circumstances in the country which piace " enormous
responsibility on the President might have broughtlabout an
increase in presidential powers on a different pattern from

that seen under the American system.

From the trend noticed in other countries, it hecomes

appareuat that for ttj//government to function effectively in

75, Nwabueze, Presidential Constitution of Nigeria, p.101

"
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mpdernltimes the powers of the executive in Nigeria would have
had to increase. It might not even be an exaggeration to say
that the failure of the executive to exercise its substantial
powers éontributed in part to the failure of the presidential
o

system in the country.

Increase of the Power of the Executive Under the Military.

Undeniably the most blatant display of increase in the
powers of the executive is to be found after a military coup.
It is as if the military come to power determined totbring to
light the fact that the executive can make as well as execute
laws.

The increased involvement of the military in government
however is not necessarily associated only with military take-
overs. In democratic presidential regimes like that of the
United Stgﬁes, the involvement of the military in politics has
Been used to increase and enhance the powérs of the executive.
The position of the President as the Commander in Chief has
been discussed in detail above. The increasing influence of .
the military in American affairs has been described as the
most ominous aspect of modern history.76

That military invoivement in civilian government, is
ominous, whether looked at in terms of the increase An the

power of the executive, or otherwise becomes obvious wunder a

military regime. As has been seen in chapters__one and two,

~

76; Justice William O. Douglas in Look Magazine gquoted by
May Ernest R., "Eisenhbwer and After"in May {ed.) Op cit p.213

~
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under the miliéary regime in Nigeria, the military executive
assumes unlimited powers. Iﬁ a democratic nation 1like the
‘Uhitedlstates or Canada, the courts can intervene on behalf of
the peoplé, and ¢urb the power of the executive, but under the
. military government, the people are completely at the mercy of
the executive. It is only through the forbearance of the head
of state that the riéhts of the executive are curtaijled in any
way.

The advantages evident in the separation of the function of
execution from that of law making are completely lost under a
military regime. The plenitude of powers assumed by the
military executive can, when expedient, even encroach on the

-

hallowed domains of the ﬂudiciary.
!

With their increased experience in politics however the

-

military-bureaucratic system has attempted to strengthen the
centre, while yielding a meaﬁﬁ?ﬁ_ of initiative and power to
the states.77 In parficu{ar with the carving out of more

é&ates from the existing structure,ja.and- the assumption of

enormous powers by the central government under the military

. Odetola, Op cit Introductidh\p.xiv

78. At independenfe the sizes of \hhe regions which made
up the .country were quite disparate arid each one was able to
strengthen it~ power base against the federal government and
the other regions. In 1967 military government created: twelve
states out of the four regions which made up the country, by
dividing up each region and creating more governments in' the
country. A similar exercise in 1975 further divided up the
country and produced a total of nineteen states. %ery recently
in 1987, two of the states in the country have again been
subdivided bringing the total of states in the country to
twenty- one. C :

~ -
Y )
t
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regime, immense powers which were exercised by the regionbl
governments under the parliamentéry system, witﬁ which they
were able to hold the central government to ransom have been
diffused.' At the same time the creation of new states has
meant that no one state is big enough to hold either the
federal government or the other states to ransom.79

Thfﬁ,means that in spite of the fact that there is actually
nothing to curb tﬁe exercise of immense powers by the military
executive in .Nigeria, the military has been more accountable
than the civilian regime. Also, in ‘its ‘tendency towards
centralizaﬁion i% has also assumed similar characteristics.to
modern democratic governments. Its most obvious characteristic
has been of course tﬁe assumption of greater powers by the
executive.

The fact reﬁains however that it is. not normal for the
military to be so actively involved in ;olitics. The central
thrust of modern democratic government is that the people
should be able to choose their governors, and although the
fundamental human rights entreﬁched in the Nigerian
Constitution are more or less honored Ey the current military
regime, the idea that‘it'is within the power of the governmeqt
to abrogate those rights at any time is Sut of keepiﬁg Qith
the spirit of democracy and quite frightening.

Furthermore it is not healthy for any society to remain in a

state of emergency for an indeterminate length of time. No

79 Odetola, Op cit Introduction p.xiv
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matter how well the military executive eguates to modern
government | in terms of bureaucratic eipertise and
centralization of government, the means of putting the
machinery of democracy and constitutional goveqpmeht shouid be
pursued. With the military in power the process .can only be
brought about under their supervision and this By itself

further enhances the position of the military.

AN
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% conclusion.
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CHAPTER FOUR

Having ~discussed and compared , the nature of the
constitutions, their operation and the results of that
operatfon in the first three chapté&é, this chapteflsummarises
the major points that have been made so far, considers
éontemgarary developments in the constitutional law of Nigeria
and Canada and spéculaﬁ%s on  future constitutional
developments in the two countries.

As has been seen, the nature of a.constitution and the
provisions for executive bowers are gependent on the problems
that the constitution is expectéd to solve. The operation of
the constitution, and @hus i%ﬁysuccess or failure- depends on
the people operating the conétitution and their attitude
towards it. Finally, whatever the ﬁature of a constitution, or
the manner in which it is operated, the result in terms of
modern government 1is an increase in the powers of the
executive.

To charges that the Camstitution of Canada has oﬁtlived
its usefulness and that the federal executive has exploited it
to develop its powers to an extent not envisded by the
founding fathers, various answers have been givén. In the
first place it has beén pointed out that the Constitution of

Canada is much more than a single document, and "depends on

'statutes, and common laws rules which declare the law and have

the force of 1law, and conventions developed in political

science whith, Wwhile not having the force of law in the sense
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that there is a. legal enforcement process of sanction
available for ' their breach, form a vital part of the

constitution without which it would be incomplete and unable
— A

to serve its purpose.“1 v

To amend the Canadian Constitution or draft a new one'in its
place would thus invofbe major surgery to remove practices
that have become so much a part of the system that they are
almost incorporated into the national character of Canadians.

In the opinion of Black and Cairns,

"The present structure has exhibited a marvelous degree of
flexibility, but if the assumption gains cugprency that this
structure must be scrapped and a new constit tion written in
both form and ststance,. then the prospect will not be
hopeful. Rewriting constitutional documents is weither a mere
exercise in legal logic nor a simple process of transforming a
few accounts from one side of the ledger to that. In rewriting
such documents one emharks on the reshaping of the entire set
of interdependent relationships between gavgrnment and peoples
which has evolved during a full century.”

According to Scott " the choices they (the £fathers of
confederation) made are not necessarily the best for today.
But it ;eems... both interesting and relevant to know why they
made ~them, so that if we deciae to alter their scale
values, we do so deliberately and consciously'.“3

As certain important criticisms levied against the

constitution have centred around the executive provisions, it

1.Re Resolution o Amend the Constitution of Canada
[(1981] 1 S.C.R. 753 at 8 2—-853.

2 pBlack and Cairng, A Different Perspective on Canadlan
Federalism (1966), 9 Can. Pub. Admin.27 at 28.

3. scott, op cit’p.24.
/

/.
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makes the task of drafting a new constitution when
contemplated even more arducus. A new documen£ would have to
define and circumscribe executive powers that have hitherto
‘been implied and understood. The drafters would have to
‘decide whether this can be done successfully within the
framework of a parliamentary system. If they decide that it
cannot be fo done they would, have to decide on what new system\\
of government should be adopted, one of course that woula have
to be generally agcepted by Canadians in order to- make it
valid and effect%ve.

Should the drafters choose to look towards the United States

as an example they would have to decide on how to surmount
the problems that have been highlfghted‘ in the America%
system, and in addition, tailor that system to fié
specifically into peculiar Canadian circumstances. It would
be equivalent to throwing away the experienceg of over a
century and rebuilding a new-nation.

As has been pointed out by constitutional lawyers,4 the
COQ§titution as it stands has seen the. country through two
wars, and has survived economic depression. It has shown
itself so capable of adapting to the circumstances that it
seems cTather fgtile even to contemplaté.any drastic changes.

Discussions of constitutional reform in Canada has so far

only brought about what can only be described as compromises.

The first major compromise was in 1982 with the patriation oft

4. Cheffins and Tucker specifically.,
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the Constitution, Sﬁd the adoption pff«the Charter of Rights,
an amending formula, minor changes in the distribution of
powers and certain other cﬁ;nges. Currently the Meech Lake
Accord 1is Dbeing propésed to re-examine the status of the
provinces and their relationship with the federal government.
It is in effect an attempt to reach a compromise with the
province of Quebec, and incorporate constitutional amendments
that would be acceptable to the province and gain its consent
to the 1982 reforms.

For Canada these are major constitﬁtional adjustments, but
adjustments that have not really affected the framework of
cabinet government in any direct way. It is expegted that
future constitutional developments in the -country will
contifue to reflect the pragmatism of Canadian politicians,
and to comply ;ith the rules of constitutionalism.

on the other hand changes to the Nigerian constitution are

again being contemplated. A Constitution Review Committee was

set up within the last year to again study the constitution

and submit its recommendations for change. Before this a

series of debates were held to ,solicit opinions as to which
system was most suitable for the country.

The Constitution Review Committée has sinde submitted its
report, but its recommendations have not yet been pﬁblished.
It has been reported in the newspapers however, that one of
the recommendations made by the committee is that the

President should hold office for a term of six years and

2
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should not be eligible for re-election. It is also reported
that the committee, to take care of the fears of the minority,
has also recommended that the presidency be rotated from one
;thnic group to another.

It is interesting to consider why it should be so easy to
keep changing the constitution in form and content in Nigeria}
while a similar project is almost impossible in Canaﬂa. In the
first place while the Nigerians have hardly had time to become
familiar with the provisions of the different constitutions,
the Canadians have g;adually developed and created their éwn
Constitution over the span of a century. The different
Nigerian constitutions have thus not had the opportunity to bhe
assimilated into the fabric of the nation the way the Canadian
Constitution has been.

With the Canadian Constitution so much a part of the fabric
of the nation any drastic change is almost a painful
experience. The two major compromises discussed above met yith
considerable resistance. Patriation of the Constitution had to

go ahead without Quebec. The fact however is that no matter

the controversies engendered in the process of constitutional

change in - Canada, the institutions of government remain in

place after the matter is resolved. The rules of government
have beén worked out and are observed by the Canadian
government even in the midst of the most turbulent times as
witnessed by the ultra-legal processes sought for and observed

by the government of Quebec in its attempted prelude secession
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of 1980.

In contrast to the Canadian situation,‘%he actual provisions

of the constitutions in -Nigeria and the government of the

country have remained total strangers. To change the %tate of
affairs, whatever the type of constitution decidedﬁ on by
Nigeria, the politicians should be prepared to follow the
basic rules established by the document and try to adapt it to
the needs f 'the society. The executive in particular should
be ready to, play the leadership role expected of the executive
in any systbém of government. In this way, with the passage of
time, the Constitution could bergajusted and assimilated into
the fabric of the nation. ~

Wwith the 1long duration of military government 1in the
country, it can almost be said that the  "military
constitution” such as it is, has become more a part of the
Nigerian society than any of tQS civilian constitutions. It is
probable that the politicians can learn valuable lessons from
the military executive. It ﬁould be extreme to suggest that
the civilians dispense with the separation of powers and
govern by decrees, no matter how efficacious this has been
ﬁnder the military government.

One way in which the lessons.learnt under tﬁe military
could be put to constructive use is in the'adaptation of the
more efficient miliﬁar% institutions into the civilian mode. A
littie of this was done under the 1979 cConstitufion, when

institutions like the National Council of State set up by-fhe
g _ , :

- ik
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Military, to advise the military gxecutive, were retained with
modifications under the civilian regime. The National Councif.
of States5 with its representatives from all the parts of the
country was one way in which to énsure that the problems of
ethnic and tribal conflicts experienced under the first
republic were ameliorated.
It has been said that the problems of national integration
and modernization make the establishment of a strong

6 The relative success of the

government in Nigeria.inevitable.
military governmént in Nigeria seems to support this theory
as the military government is nothing if not strong.

The point should however Se remembered that the mere fact of
military rule indicates that there is some irreqularity in the
government. Because: man is basically a political animal, the
military can only govern where a state of emergeﬁcy is seen to
exist. In Nigeria, the miiitary executive has seemed
relativély successful because despite the suspen%ion of
democratic institutions, &hd of the elector?l and political
machinery, the fundamental human rights enmbodied in the
Constitution have beqp génerally honored. It would appear from

the Nigerian experi%Pce that for the military executive to

become oppressive, it needs to remain in power for some length

5..The National Council of States is an advisory body
that was introduced by the military, and is made of all the
governors of the different states and some traditional
authorities chosen by the local governments. All former heads
of states of the country are also members of the Council.

6. Odetola Theophilus 0., Military Politics in Nigeria, p.23
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of time. The Nigerian society isr such that no military ruler
has been allowed to remain in power long eﬁough EP acquire
oppressive powers.

In 1985, the military regime:that had bgen' in power from
January of 1984 was overthrowﬁ because 1its debrees were
becoming oppressive. 1In particular the Supreme Militéfy
Council had promulgated Decree Npﬁ 4 that almost effectively
muzzled the press. Apart from thaéLEhort petiod, the Nigerian

press are, when compared to other countries under military

rule, reported to enjoy 3 surprising degree of freedom.

Because some newspapers are privately owned, they have formed

a medium through which the actions of the government can be

monitored to a certain degree. The Nigerian press is however

not as vocal as the Canadian or the United States press, and
it is difficult - to have a true gauge of its freedom. The
.Nigerian press is not really vigorous and investigative engugh
to actually challenge the military authorities, and though the
press does «criticise government actions, unsubstantiated
rumours of government intimidation of the press make it
difficult to tell whether there 1is some subtle government
censorship and the acclamation of its freedom mere window
dressing.

The few good points discussed in favour of the military are
not to be construed as advocating militéry rule as the iaeal
goveriment for Nigeria. Under the economic depression now

plaguing the country, and because of the Ihportant role‘hhiéh
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the military has assumed in the country’s politics, the
p' itary appeérs to be the most effective iﬁstrument to bring
the economy back to normal. Though therg is no proof that a
civilian government would not have performed the same job, the
failure of the _ politicians to play by established
constitutional rules seems to indicate at they would not
have been able to act effectively under an EZmergency like the
one currently caused by the state of the national economy. It
must be observed however that some of the policies implemented
‘by the military executive were actually spawned by the
civilians. Unfortunately, the civilians were not focused and
disciplined enough to implement the policies themselves.

It has been said that political modernization®of a state
involves the rati&nalization of authority and the replacemen£
of a large number of traditional relationships.7 For political
modernization_to succeed however it needs more than the mere
replacement of traditional relationships. In fact the failure -
of the civilian executive to take cognisance of the importance
'of traditional relationships and the failure to assimilate
taem properly -into the system, might have contributed in part
to the fall of the different civilian governments.

}t is_ true that under the Parliamentary Constitution in
particular, the traditional rulers .were a part of the

government by way of the various Houses of Chiefs: but the

effectiveness of their assimilation 1is doubted. Through the

7. 1bid.
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re-organization of ﬁhe local government system the military
has been able to assimilate traditional relationships better
at the grass root levél.8 s'
~+As has been stated earlier, the role of the military in
government should be groperly defined. With the propensity of
the military to take over the government, it is no(lghggr
enough té assume that the military are aware of’/their dﬁtiés.
The tendency ;is that without clearly defined rules and a
workable compfqmise the military then assume that their role
is to overs;e the government and not only keep the politicians
on their toes, but also be ready to step in if ﬁeeds be.,
Whatever rules or compromises are worked out there should be a
strong caveat that the military should remain subordinate to
civil rule.

In this way the civilian executive would contiﬁue to benefit
from the experiences, training and knowledge that can be
" contributed by the military. At the same time the civilian |
- executive would develop on .its own terms, establishing
conventions of its own through experience and usage.

A new Nigerian constitution would in these circumstances,
not necessarily mean that the country has to start afresh as a
new nation. Instégd, just as the Canadian constiﬁution haé

developed through the years, and benefitted £from experiences

accumulated both in Canada and the United Kingdom, so the

See generally Oyeleye Oyediran Op cit and Panter-
brick, Op cit. . : : : :
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Nigerian Constitution would develop, benefitting £from
experience accumulated dﬁring the military regime,. f
A healthy political system must havé smoothly functioning’
political institutions which are cababIé“Pf fvolving tq take
account of changing demands and expectatédns on thé part of
participants. within the political system.9 This in effect has
been the experience in Canada and Nigeria can learn much from '
Canadian Constitutional history and tradition. If proper stocy
is taken of existing government institutions and allowances
made for established practices and convqntiohs developed over
the years then the Nigerian con?titutign& would properly be
regarded as a body of princip%es, and not as a rigid system of
rules.
= r
If the Nigerian constitution can be taken as the flexible
body of principles that it should be, then the inadequacies of
the executive and the other po}iticians would not be blamed on
the constitution every time a\governmeqt kails. According to
Cheffins and Tucker, "since political institutions usually
have some basic reason for their existence and form, they must
be‘compared with and weighed against the demands and reason

for change.“10

If this can be done in Nigeria and in Canada,
the chances jate that the scale will be tipped in favour of the

retention of the old familiar institutions.

9. Cheffins and Tucker, The Constitutional Process in
Canada p.1l pd
10 1pig.
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As some Canadians complain against the excesses of the

il

executive under their constitution, . and ‘the various flaws
found within that Eonsti&ution; they should. look beybnd the
form to the substance of the cbnstitﬁtion. It 1is then that
they can realiy decide whether at this, stJﬁe of ‘their
development, they are rea%y to do away Qith-a system which has
served them so well, and venture into uncﬁa;ted waters. jhey
should also consider whe%%gr the elasticity of the system
which hqg‘been so flexible and adaptablé cannot .be stretched
to remove whatever flaws are now found within ié.

Meanwhile in Nigeria, an attempt should be made to ensure

L]

that the constitution,.whether or not the"old one is retained,

is endowed with the elastjcity necessary fof\“a\qorkable
éonstitution. The constitution is usually declared unworkable
after the’  military takes over power. It can be accépted that
the "ultimate sanction against usurpations of power" the bane
of the Nigerian Constitution is a "politically consclous

society jealous of its consti%htional rights to choose those

who direct its affairs.,"11

[
v

-

in the long run

"when all is said, there is hardly any frame of government so
ill designed by its .founders that in good hands would not do
well enough; ‘and story. tells us -the best in ill ones can do
nothing that is great and good...Governments, like clocks, go-.
from the motion men give them; and as goyernmiats are made and
moved by men, so by them they are ruined- too"

\,
N

3

Y .\ . . .
‘ 11. Panter-Brick §K., "The Constitution Drafting
Committee", in Panter-Brick K. (ed.) Soldiers and 0il p.311~

12 4illiam Penn quoted by Corwin, Op cit p.37.
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