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' INTRODUCTION

Consultation is a notion which ° receives much .
recognition in the decision-m;king processes of the modern
wqud.w Movements as diverse as politics, business and church
administration, even small éroup situations, atéempc somehow

-

to involve the many members in decision-making, but 1in
varying times, "however, such involvement is rather nominalj;-
‘ ' | B - - >

yet, in some instances, extensive.efforts are made to seek

the opinion'of all concerned.

In'a_democratic sOciety, the individual sees "having a
vote" as a fundamental hqwgn right in the pdlitical process
of govesfnment. ~Néverthele§s: decisions have to be made once
govarnments .ére elected; and not every” situation can be
judged in terms of a majority vote. Thus one often hears of
the need for "consultation" of interested' partigs, and a
balanced presentation of all the Tacts surrounding a case
before any conclusions are reached or decisions made. The
complexity and number of issues with which a government, Ebf
example, has to concern itself lead fo great variations in
t%e processes of decision-making, but ultimately it is the
governp?nt which must take responsibility, and so be held

accountable to the electorate for its decisions.

In contrast to governments or secular enterprises, the
Church is a "society structured with hierarchical organs." At

1

. v



INTRODUCTION =~ xi
thg samé time, it is the mystical body of Christ;\\fhe
vi;ible society and the spiritual community, the eaftﬂly'
Church and the Church endowed with heéﬁenly riches." Thé;e
are "not to be thought of as two realities" but they "form one
" complex reality."[1] As -the '"hierarchical communion"
described by Vatican II, the Church requires,q:ggpization and
administration in keeping with its purpose, "Fhat the Kingdom
of Goé_may come and the salvatiop,of the human race 'may be

accomplished."[2]

Likewise, as a society, it requires organization and
adaptation to different situations. For instance, Vatican II
acknowledged the contribution which the modern world can make

té ecclesial lifé:

The Church has a visible social structure,
which is a sign of its unity in Christ: as such,
it can be enriched, and it is being enriched, by
the . evolution of social 1life - not as if
something were missing ‘in the constitution which -
Christ gave the Church, but in order to
+ understand this constitution more deeply, express

<_ it better and adapt it more successfully to our
times. [3] | . '

-
-

’ 1. VATICAN COUNCIL IXI, Dogmatic Constitution on the
Church, "Lumen gentium", November 21, 1964, in AAS, 57(1965),
pp. 5-75. Engligh translation in A. FLANNERY,” ed., Vatican
Council II: The Conciliar and.Post-Conciliar Documents, New
York, Costello, 19/5, p. 357, no. 8.

—

2. ID., Pastoral Constitution on the Church in the
Modern World, "Gaudium et spes', December 7, 1965, in AAS,
58(1966), pp. 1025-1115. English translation in A. FLANNERY,

op. cit., p. 947, no. 45.
3. Ibid., p. 946, no. 44.
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. Hence, secular tools ' which can,assist in achieving the k

Church's goals may be 1egitima€ely applied if apprdpriéte.'

~

One such tool is the consultative process.

——

The question of consultation in the Church 1is to

be .'studied here, ‘p?imarily in reference - to the group of

priests once known as the "diocesan consultors" (the 1917

Code of Canon Law), and now as the "college of consultors”

(the 1983 Code)l On a broader scale, however, the exercise of
authority in the Church and the'means:by which decisioﬁs are
made and implemented cannot be ignored. The felétionship of
tHe particular Church to the entire Church and its degree dJf

autonomy under its own bishop'is also an area of relevance.

Firstly,” then, we shall examine the ciréﬂ%%tahces

which led in the 19th century to' the inTtial 1egislatibn for

the establishment of, diocesan consultors for bishops in . the
dioceses of the United States of America. While cathedral

-—

chapﬁers had been established centuries earlier in Euzopear
countries, the particular situation in_thé "New World", will
be reviewed. This involvés’tﬁe legislation proposed by the
American bishops and léterCconfi;med by tﬂe Apogtolic. See,

after it was passed by’ the various provincial and‘ plenary

councils where the qnestidn of assistance to the bishop‘ in

his mission of governance was raised. The legislation of the

1917 Code on consultors will also be examined, as a means of

- -

9
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describing ‘the intended fﬁnctions of consultors throughouﬁ
the éhurch. . .

Since canon 1law is inseparable from its theological

and historical foundations, the second thapter ‘will first

seek preliminary bases for the exercise of conjyftation by
" bisHops as leaders in the -local Church, parcicularly with

respect to the evolviﬁg role of the presbyterium in the early

Church and its relationship to the bishop. It will then "~ be.

concerned with the evolution of the exercise of ecclesial

e

authority. In this light, some of the relevant canons of the -

1917 Code, concerning questions of orders and jurisdiction,
as well as papal and episcopal authority, will be studied.

-Qndeed, these canons reflected the Church as a pyramidal

"perfect society." This model predominated at the time, and -

affectgdi the life of the particular Church. This will show
the importance of the consultative process in ény. form of

diocesan governance, something which will be of particular

relevance to consultors as they fulfil their role.

N

3

The third chapter  will focu§ primarily on the_:

relationship between law and theology, examining the changing.

., emphases 1in ecclesiology and in the exercise of authority in

the Church. One element.tp be considered is the model of
5 . '--..“ B .
"hierarchical communion" as an expression of the life of the

Churcb. The exercise of ecclesial authority in this context

‘'of communion will be considered and related to  the

R -
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responsibilities of the diocesan bishop and his presbyterium.

——

- In this regard, the background of the Vatican I
documents  on .bishops and priests will be examined to
‘determine whiph basis, if any, exists in the conciliar
thinking to justify the newiy introduced "conﬁultaﬁz;e"
organs of the presbyterium in the pérticular Church. This
will- be carried through to the proposed new legislation, by
examining the various drafts and discussions of  the
Pontifical Commission for the Revision of thé Code on the

importance of this new body and its role in diocesan life.

With this background, the transformation of the
optional diocesan .consultors oé the 1917 Code into the
college of consultors, as emerging during the Code
Commission's dfscussions, will be examined. This, of course,
leads to reaéons-for its retention as an organ diéEiﬁét from
"but related to the presbyteral council. The reasons for the
trénsition from diocesaﬁ“consultors to college of.copsultors
are significant. But, more important, hqweverts‘is the
theological basis for the new body. This will be outlined, as
will be the college's rights and obligations in various.
aspects of diocesan 1life. Its reiationship with  the
presbyteral council is to be considered as one of primary
impoftance; however, the need for codrdinatioﬁ :with all
diocesan organisms necessitates some coﬁparisons of theilr

roles with those of the cogsukegfs. Some thoughts, then, for -

-
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the ”fﬁture of the éollege of consultors will conclude this
work. ¢

-
.

of the paréicular'Church that it qualifies any type of Church

governance. A dissertation could have been prepared on any of

the various organizations involved in-the governance process.

However, because of their particular relevance in the 1983

Code of Canon Law, the college of consultors has been

Eelected as the specific focﬁs of our study. Thus, the goal
is to provide an integrated rationale, forr the college's
presence in the particular Church, as one vital' body
assisting the biéhop in his task of governing; teaching” and
sanctifying that portion of‘the People of God entrusted to

his pastoral care.

s

[}

The consultative process is so important in the 1life’

w



' diocesan bishop in the governance of the local chutch, - and

CHAPTER. I - -

THE ORIGIN AND DEVELOPMENT OF DIOCESAN CONSULTORS

Before | undertaking a. comprehensive study of the

»

"College of Consultors", as described in the 1983 Code of

Canon Law, it would be important first to review the origins .

of the  '"Diocesan Consultors" in the North American Church

during the nTheteenth ceﬁtury,, and their 'canonisation'  in

the 1917 Code of Canon Law. They were established for
dioceses where no cathedral chapter éxisted to assist the -

’

provided the basis for the diocesan consultors of ‘the 1917

Code.

‘While* cathedral chapters have a much longer history,
traceable back -to early Eﬁmes in different forms, their.

functions will be fevieﬁed briefly,' only in so far as their
role relates to that of- the consuftors. As a general
principle, it could be stated that the law of the Church has
alwéyé prvided some §ay of giving the diocesan: Bishop

assistance 1in his function of governance, although the same

means have not been used consistently.

L4

It is significant that the 1983 Code assigns a xfgf ;
greater role to the college of consultors, than did théi
previous law, despite the post-Vatican Il introduct?on of the
senate of priests or presbyteral council to dioceses

throughout the world. It would be a mistake, however, .to
: Y , _ ,
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- ¢,
identify the-new "College of Consultors" with the "Diocesan
Consultors'"  who ex?sted unde} the previous law.F The titles
ar; similar and it will be shown that the #ormer's existence
to some extent inspired the f0rm;£ion of the latter, but.
their roles and theological foundation aré 'significantiy'
= different, In addition, the new 1aw‘do§nplays somewhat the
.rore of | the cathedral chapter, yhile the formation of  the
college of consultors is encoufaged in its place. The option.
remains to retain the chapter, but it is interesting to note

the“change in pre-eminence of these two. well-established

“bodies in the Church today.

The theological developments before the promulgation
of both the 1917 and the 1983 Codes follqﬁedﬁ'the Vatican

'Council

of 1869-1870 and 1962-1965 respectively. Foundations
for articipation in the decision-making processes of thé
Chure by priests and laity, and not the biéhob alone, will
sought, in order to provide a coherent context for the
evolution of the organs 6£ participation and their rationale

in the Church today.
s A: Setting the scene in history
1. The origins of consultors -

It is in the North American Chufch that diocesan
consultors seem to have been first mooted. Following initial-

représentations for the establishment .of .chapters, - the
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feotofeiwhich led to consultors becoming'the primary advisory

body to the bishop will be considered. Unlike chepters, the

' -diocesan consultors had no corporate exlstence independent of

the bishop; after their appointment‘by him, they had limited
‘tenure of office for three years, subject to renewal. In the
long term, this situation snited'diocesan'bishops because it
enabled them to' control decisions and membership of this

diocesan advisory body..'

aruip

There are no indications that the idea of 'ﬁaving

diocesan consultors rather than cathedral chapters came from

the Congregation de Propaganda Fide, the Roman dicastery in
charge of the missionary'churches throughout the world;

rather, it -seems that the idea evolved somehow from the

bishops' awareness .of the need‘ for the assistance of their

priests in governance. At the same time, however, existing

conditions did not lend themselves to establishing chapters
‘ -~

in their own right;' later on, there even appeared a marked

reluctance on the part of bishops to allow for the existence

-

of a body to some  extent independent of their "

jurisdiction.[l]

1. Several articé%s on the relationship between the
American Church and e Congregation de Propaganda Fide
reveal no mention of where the initial proposal for diocesan
consultors came from. See C.E. O'NEILL, "The United States of
America", in J. METZLER, ed., Sacrae Con regationis de Propa-
ganda Fide Memoria Rerum, 1622=1372, Rome, ﬁeraer, 1971- 19;5

wol. 2, pp. 1162-1184. Also W. HENKEL, "The Final Stage of
the USA Church's Development under Propaganda Fide", 1in
ibid., vol. 3.1, pp. 705-727. :

-
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The development of the _C;tholic Cﬁurch in 'ﬁorth
America seems to provide the best context for a study‘d/

diocesan consultors, since the history of consultors is well.
documented. As well, the first formal mention of consultors
is found in the Diocesan Synod of Mobile in 1835 and their
eventual estab&ishment'ﬁas prescribed by tbé Third Efovincial

Council of Baltimo;e_in 1885.

g-

a) Growth in the North American Church
- AN . .

N .

A few statistics tell a story of growth and- expansion
in terms of the Catholic population in the United States.
In 1829, there were about 500,000 Catholics out of a tdﬁ;l
population of 12 million; in 1850, there were over 1,500,000 -
Catholics with 3 archbishops, 24 bishops, 1081 priests; in
1876, there were 6 million Catholics with 11 archbishops, 56
bishops, over 5,000 priests; in 1884, at the convening of the
Third _Plenayy Council, there were '8 million Catholics with
one cardinal, 11 archbishops, 58—biéhops and over 7,000
priests.[2] To quote one American Church historian:

If the progress'from 1776 to 1829 had been
remarkable, from a small and obscure body just
released from the most oppressive penal laws, and
barely known in two or three colonies,. to a
church existing in every state of the Republic,

with its hierarchy established, and by its acts
taking an honored place in the 1legislation of

2. C£. J.G. SHEA, '"The Progress of the Church in the
United States: From the First Provincial Council to the Third
Plenary Council of Baltimore"”, in-American Catholic Quarterly
Review, 9(1884), pp. 471-497..

- =
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that ecclesiastical body that had triumphed over
the heathen emperors of Rome, the feudal tyrants
of mediaeval times, the so-called Reformers, the
" Gallican and the modern infidel, its progress in
,the "next half century under the Propaganda,
gu1ded by the Sovereign Pontiffs Gregory - XVI,
Pius IX and Leo XI1I, was to present a still more
remarkable spectacle. [3]

While these words exaggerate somewhat the reality of the
situation, they reflect a certain awareness of the Church's

vitality as it spread through the 'New World".

It 1is obvious, theﬁ,' that here was a scene vastly
different to that in Europe at the time, with. its 1long

history of church involvement in so many aspects of life and

society, despite the incidence of the Reformation in the’

' sixteenth century and the French Revolution in the eighteenth

century. The Church in the United States came into a largely

Protestant, _ secular society, where it was not part of the

.institutional structure, and with the many migrants from

- different countries, cultures aﬁd_rerigious backg;bunds, life

in genmeral could be expécted'to be a situation of turmoil and

ferment ?:om many poznts of view. Considering only the

religious dimensxon, it can be seen that the Catholic Church

required competent leadership in administration and
organization to cope with the rapid growth and diversity of
its members. Needless to 5ay, cooperation and harmony were

not always its hallmarks. ‘Some of the reasons for the

-

3. Ibid., p. 481.
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“eventual introduction of consultors rather than chapters will

.become clear as the American Church's development is studied.

To wunderstand how diocesan consultors were introduced

as coqpefatéts with the bishop, =~ some of the events

concerning the relationships between bishops and priests in
the United States during.this period need to be considered.
These relatdonships were often, tenuous aﬁd even hostile, 'as
revealeé. in R. Trisco's study §f_the issue.[4] At the same
time, there occurred rapid expansion of membership and

institutions within the Church.
b) Origins of ecclesiastical organization

Prior to the war of independence, separate regibns of

the . country were under the jurisdiétion of various .Spanish

and French bishops, depending on their settlement patterns

. and colonial history. “The only evidence for a cathedral

chapter ever existing in the United States comes from the

diocese of New Orleans around 1793, but it seems "o have

faded intc oblivion as disorganization and confusion followed

-~

- .
TN

4. CE£. R. TRISCO, "Bishops and their Priests in the
United States", in J.T....ELLIS, ed., The Catholic Priest in

"the United States: Historical Investigationms, Collegeville
Minn., St. John's University Press,’ 1971, pp. 111-192. Cf.
also his shorter paper: "An American Anomaly: Bishops without
Canons", in C. CURRAN and G. DYER, .eds., Shared Responsib-

ility in the Local Church] Chicago, NFPC, 1970, pp. 31-45.

?

K
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upon = the transfer of the first bishop, Luis _ngzlver, to
Guatemala in 1801.[5] '

e

Since);thé south and west of America were settled by
the French “and Spanish, and were thus under considerable

Cathblic influence, AP. Klekotk#'s research indicates that
initially there was some deéree of adoption éf.thé common law
of the Church, with "benefices, rtights of patronage, [...]
and even chapters."[6] Still, it was the "victory of the
Anglo-Saxon element over the French and the Spanisﬁ? whichf
lesseﬁed Catholic influence éndfcustoms as these territories

-

became annexed to the United Séatg;;[7]

s
-

.,

. -

According to Klekotka, the missions established by the

French in Quebec;‘ were highly organizgd.JThe territory under
this mission's jurisdiction was huge,
[...] coverin

Quebec, Canada an
~ of [...] Maine a

all the wide ‘territory from
Newfoundland, embracing parts
New York,’ :down through E...]
Wisconsin  and” Michigan, - the valley of the
Mississippi, Louisiana and even the plains of'the
Far West. t8] sy S

Under Bishop Frangois de Laval it was erected as a vicariate-

apostolic in 1658, and the See of Quebec created a diocese in

1

5. C£._ P. KLEKOTKA, Diocesan Consultors, Washington,
D.C., CUA Press, 1920, p. 16. ’

I
6. Ibid., p. 13..

7. C£. ibid.. . . = -
8. Ibid. )

¥
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1674 -~ subject directly to Rome. - While a chapter had ' been
- established. from the mid-sevgyteéhth_cgééury, it faded .out
“after the cession of Canada to England in 1763, since a
hostile English government prevented its vacancies being
filled.[9] It was, however%'reiestablished 1ater‘on, and the .-

practice extended to other Frenth-speaking dioceses '.in

Canada.

In America, the English missiqps'appear éo haﬁe ‘had
.more continuity, even \though gfbwth was less pronounced.
Until the end. of the war, the 13 colonies were subject to the
Vicar Apostolic of the London District in Englénd, 'following
wh;Zh the $#®red Congregation of the Propaganda decreed the
separate organization of the Church in the United States,
with Reé%rend John Carroll as Prefect Apostolic. The

development of ecclesiastical discipline from this , time,

*
then, was "not from the Frerch and Spanish éettlements, but
from the small English-speaking Catholic settlements in

Maryland.'[10] _ .

Some type of "General Chapter" governed the new

republic of the United States from 1783 to 1789, when the
diocese of Baltimore was erected, and John Carroll then

L]

elected its bishop, with Roman approval, by the priests of

9. Cf. ibid., p. 14.
ibid., .

10. Ibid., p. 17.
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" the American mission;[ll] The election was considered a

speéial favour_from Rome for this ope_occasion.[iZ] In 1791,
Carroll summoned the first diocesan synoed in Baltimore, in
order for 15 priests to elect a coadjutor. He sought to have
this grdug as afPermanent "sen%Qe", implying that hé"wished
his priests - to have some say in the go;érnancé of the

diocese.[13]

-

It seems that approvai had.origiﬁhlly been granted to
Carroll by Propagandé*'in 1793 to establish, a "modified"
cathedral chapter; this followed updﬁ Carroll's-gaﬁ’request,
but he never 3Subsequently followed it wup.[14] This is
particula;lx interesting, since Carroll's second successor,
Ambrose Ma;échal; was refused permission when he appliedffor

a similar approval; this seems to reflect the changing nature

of Rome's replies to a scene far removed in many ways. Yet,

in 1807, in contrast to his earlier concsliar 1eaﬁings,

Carroll later proposed the nages of four potential bishops to
Rome for new dioceséé, without- prior consultation with the
clergy. In , the foilowing year he' was appointed archbishop;

his intention to hold a subsequent diocesan synod was

; 11. Cf. G. FOGARTY, '"American Conciliar Legislation,
Hierarchical Structure and Bishop-Priest Tension",~ in The

Jurist, 32(1972), p. 400.

~ 12. Cf. R. TRISCO, "Bishops and their Priests ...",
p: 113. B " ’

13. Cf. G. FOGARTY, loc. cit., p-. 401.
14. Cf£. ibid.
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thwarted by ill-health until his death in 1815.[15]- -

After Carroll's initial request in 1793 for aﬁprovgl
of the formation of a cathedral chapter,[16] the .thira
Archbishop of Baltimore, Ambrose Maréchal (1818-1829)

. [...] envisioned this body of priests as
having all the rights and privileges' . of
cathedral canons but as not being obliged to
recite the divine office in choir. It was his.
intention that -they should guide him in the
administration of the archdiocese and after his
death should elect a vicar-capitular who could
govern during the vacancy. [17

The reply from Propaganda in 1821 was negative, on the
grounds that canon law did not envision such a body under
these terms.[18] The suggestion was made again that he

should appoint "consul;ors", which did not eventuate. Nor did

he convene the council earlier sought by Carroll.

ra

"Ic is worth notinglthat such chapters, as proposed‘by
Maréchal were later established in England during the
restoration of the Catholic hiérarchy in the mid&ie of thei
century, but the American bishopé showed less . interest as
time went on, moviqg to a position of strong resistance to

their introduction by the time of the Third Plenary Council

.15. C£. P. GUILDAY, A History of the Councils of Balt-
imore, New York, MacMillan, 1932, pp. 74-75. .

16. Cf. R. TRISCO, "Bishops and their Priests ... "
p. 115.

17. R. TRISCO, "An American Anomaly ... ", p. 144.

H

18. Cf. ibid., p. 145.
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of Baitimore.in 1884. TﬁéﬂprOponents?of.théée_cnapters argued
for the added digrity thus given to the c¢lergy and the

support given. to episcopal authority,. as claimed by the

English Bishop, William Poynter, in a letter to Maréchal.[19]

‘Friction was evident between the French and_ Irish
) : d '
nationalities during Maréchal's time as archbishop,

particularly among the clergy, wh6‘p§§ come from Europe; so
he and a French sgffragan biéhop; Jaﬁes Flaget, wefé even
described as reﬁresehting a "Fgench'éabél that tyrannizéd the
American church.”[20] Maréchal .praised the Irish <tclergy on
one hand, ‘'but noted their proclivity for excessive drinking,’

in a report forwarded to Propaganda.[21] While one long-term

solution was to pigmote locally born 'dTétgya__the persons

*

interested  in joining the priesthood were comparatively few
in "number; the 'ministry was difficult in a missionafy
situation and finance-for seminary education was 1acking: The

possibility of appointing.. native American bishops was

exacerbated by this dearth of candidates. Furthermore, it has

beeh stated:

- Both the 1immigrant priests and -the people
. were ignorant of proper Church discipline and
canon law. This ignorance, c¢ombined with the
desire of each national group for autonomy, the

19, Cf. ibid., p. 145.°

20. G. FOGARTY, "Lay Trusteeism: Yesterday and Today", -
in America, 115(1968), p. 657.
21. Cf. ibid., p. 657. .
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“Catholics’ new-found freedom in republicaﬁ
America, the relatively small Catholic population
in = a pluralistic society and the immense
difficulty of ‘communication and transportation
. both . within the United States and between this
country ‘and Rome emphasized the defects of .lay
trusteeism and obscured any .advantages. [22]°
Rome's apparent ignorance of the situation, in terms of
geography, politics ‘and ethnic groups, .only incteased. the
difficulties. . - .

— -
—

c) Relations between priests and bishops

Four main problem areas existed between‘priests' and
‘ bishops as éhey tried to regulate their ":eciprocal
relations".[23] ~ Firstly, it seems clear that the priests’
wished to have a ’'say in the sélection cof their diocesan
bishop; too often,; appointments seem to have been made  ih
terms of nationality or favoritism rather thanf'suitahilityf
Iﬁ the second place; a chapter of canons or board of
consultors would have been a means of encouraging coopetation
rather than confrontation or hostility, by allowing priests
some say in diocesan administration and a share in épiscopal
;uthority. The third aréa of friction existed frop the,

beginnings of the American mission: that is, the question of

irremovability for pastors, who often were épparently moved |

22. Ibid., p. 658.
23. R. TRISCO,‘ "Eiggéps and their Priests ..% ", p;m
112. i
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‘ 4
at the whim of the bishop, without sufficient teason and

appropriate consultation. : -

-

P

"A further source of ongoing dissatisfaction and

contention was the lack of any judicial process for dealihg

with clergy misdemeanours; rather, a summary process was.

invoked to punish a cleric by removal from his parish, or

some other automatic penalty was decided by the bishop, whose

judgment was final on the local level. As a result, numerous

appeals against these arbitrary decisionsQ:E;e sent to Rome,

- with many Briests becoming ultramontane, hoping for support

and a greater degree of justice through their appeals to the

[
TT. wih
o

higher authority. , )

These grounds provided,.'in part, a rationale for the

holding of a series of councils throughout the nineteenth

century, but, on the other hand, the bishops were also very

conscious of their authority and autonomy from Rome in

certain areas. From their point of view, then, the councils

~were a means -of . trying to enforce uniformity in their

dioceses, even though they also provided support for each

diocese. This leads to a point where it is necessary to

examine the more significant of these councils - in relation’

to the origins of "diocesan consultors" and their ensuing

involvement in the decision-making processeé_at the diocesan

level.

I
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" 2. The concliliar period of &he nineteenth‘century American
“"*Church

a) 1829 - The First Provincial CouncilVdi\_:>
_ Baltimore - ) -

The noﬁadic tendencies, of some priests who were
reluctant to remain in one appointment,' or even the ‘same
diocésé, for -any length of time, provided Ehe stimulus for
Archbishop James -Whitfield of Baltimore to convoke the F;rst
Provincial Council of Baltimore in 1829.[24] The attitudes
of the suffragan -gishops varied, with John Dubois, the
French-born bishop of New Yorgf and'aggreésively énti-Irish,
describing — his clergy as ’"igﬁorant" or of. ruined or
questionable reputation. He baged:his'argument against the
establishment of parishes on these fac&grs, ‘preferring " to

have mission churches set up.

At the same time, John England, bishop of Charleston,
largued in favour of stability and thus for the establishment
of parishes over missions, with priests ha%ing-more definite
tenure, being irremovable without a:canonicél plocess. This
was obviously the minor?;j view among the bishops, as the
council did not mandate the: e;tablishmépt of parishes;

indeed, these were not to be set up until_ many decades

24. Their mobility was understandable in some ways
because of the wide areas of territory to which they could be
assigned. S

: A~
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]
later.[25] The bishops seemed to prefer retention of their
authority. This attitude even seems to have - worried Roman

observers  because  of the' American 'bish0ps'- gradual

development of -a sense of collegiality as _councils

L]

continued.[26]

‘P) 1835 - The First Diocesan Synod of Mobile

wr

While the First Provincial Council _df. Baltimore
achieved little in the arga"of priests'- {rights. and
responsibilities, a most significant méve forw;rd in fegard
to their cooperating with the bishop on an officLél level was
the first "episcopal council" or "board of comsultors” formed

at Bishop Michael Portier's diocesan synod in Mobile (1835),

where

[...] it was decreed that %“two priests,
appointed by the bishop, together with the vicar-
general, should constitute the episcopal council,
should meet on the second ' Thursday of every
month, whether the bishop was present or not, to
discuss affairs pertaining to the welfare of the
diocese, and should be invested with  the
faculties granted by law in pari casu. [27]

P. Klekotka suggests that "in pari casu" implied that the

A

consultors so appointed had some of the rights and duties of

25. Cf. R. TRISCO, "Bishops and their Priests ... ,"
p. 120. ' -

\ 26. Cf. G. FOGARTY, "American Conciliar Legislatioﬁ,
- . s 'l, P. 401‘ '

27."R. TRISCO, "An American Anomaly ... ", p. 146. Cf.

Synodus Mobiliensis prima, Notre Dame University Press, 2nd
ed., 1890, no. Al. ’
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canons ‘of the cathedral chapter as outlined in the general

law of the Church.[28]

While Biéhop 'Portier}s intention was apparently to
implement at least a consultative process between his prlests
and himself, with some concept of sharlng of authority, the
"diocesan consultors" appear to have been the exception
rather than the rule for the next fewl decades. Portier's
background in the mission of‘New Orleans, where the sole

American cathedral chapter was in existence, probably gave

him the stimulus to provide some parallel body to suit the

conditions of his own diocese, once formed. No official
listings of ~"Bishop's Councils" were found in the " Church
directories before 1854 - two years after the First Plenary

Council.
¢) 1852 - The First Plenary Council of Baltfmore

Seven Provincial Councils of Baitimore occurred. prior
to the First Plenary Council held there. They seem to have
effectively . furnished-glegislation for the whole American
Church.[291”'Thé restoration of the.British hierarchy. _and the
concurrent re-establishment of cathedrel chapters -
comprising 10 canons, a provost and a dean - dccurred, in

1850, by which time the American bishops were less interested

—

28. Cf. P. KLEKOTKA, op. cit., p. 18.

29. Cf. R. TRISCO, "Bishops and their Priests ... ",
p. 124. S
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than evet in losing their autoqom&-_ It could be contended,
though, that chapters probably could have been formed in the
American. milieu in  the mid-nineteenth century, had’ ™ the

bishops been amenable to the idea.

Some uniformity seems to have b;en introduggd into the
life of the American Church, when'the legislation ofl prior
'provincial- councils was consolidaped.[30j Téé need for a
formai meeting  of the biéhops to promote effective
organization of Church affairs is obviqus from the statistics

of rapid growth mentioned éarlier.

0f the 25 decrees passed and promulgated by this
Council, the sixth decree was‘in reference to consultprs. It
exhorted bishops to “éﬂggéé a council of learned and prudent
pfiests, who, as c¢onsultors, would assist them in the
administration of the diocése"; the custom of a monthly
meetiﬁg with these Consultors was also recommended.[31] No
obligation was therefore implied; the bishop's choice

determined just how his diocese would be administered. fhe

- 30. C£. P. GUILDAY, History of the Councils of Bal-
timore, New York, MacMillan, ¥1932, p. 1/8.

31. Ibid., p. 178: "Hortandos Episcopos ~Patres
censuerunt, ut ubi fieri poterit, in suis diocesibus aliquos
sacerdotes aetate, scientia, vitae integritate, et rerum
agendarum peritia conspicuos seligant, quos d&onsultores
constituant, -~ et quorum sententias in administratione
dioeceseos, c¢um opus fuerit, exquirant. Laudandum etiam
censuerunt- consuetudinem alicubi vigentem Consultores
singulis saltem mensibus, die determinato, convocandl, ut

"quae ad diocecesim pertinent discutiantur.” In Collectio
Lacensis, Vol. III, p. 146.. :

v
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; exhortation -to implement'consultors was.quglified prior to,
promulgation, by the insertion into ﬁhe—de;ree, of the clause
"where it is possible.” e

This provided little satisfaqtion.té priests.who . _were
seeking more recognition of. their -rights and Jgreater
involvgmen%\ in,dioceéan.gévernance. Neverth?less, by 1866,
when the 'Sgéond Plenary Council was called, "most of the
dioceses and almost all of the archdioceses" recorded the,
- existence of Bi#hop's Councils, along the lines; recommeﬁded
by the decree referred to abqﬁe:[BZ] ﬁost bishops had
‘diocesan councils by 1874.[33] Whatever the 'activity of
tﬁese_ councils, however, it appears that they-were formed
mare for the aésistanée of the bishops in the :Lrnpleyuent:at::'.o;?:':=i
of their wishes, than for shared Tesponsibility with their
priests.[34] Rome's interests .were heightened by the
’investigation carried out by Archbishop GaeténouBedini, who

was commissioned by the ‘Holy See to report on the American

scene in 1853.[35] He provided . an ambiguous account,

32. P. KLEKOTKA, op. cit., p. 19. -
. ‘ v

33. C£. S.B. SMITH, Notes on the Second Plenary Coun-
cil of Baltimore, New York, O'Shea, 1874, p. 66.

- 34. Cf. R. TRISCO, "Bishops and their Priests ... ",
p. 126.

35. This trip was a diversion on his way to Brazil
as Apostolic Legate. 3Bedini's mission was compounded by the
threats and actual attacks he faced from such diverse . anti-
Catholic  groups as the "Know Nothings" and "European
revolutionary exiles", apart from the internal conflicts
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which, in Ietrospect, seems rather an undérstatemept of the
problems. Before concluding his rebort with a paradoxical
statement about how priests "loved" their bishops, he.
described the\ETderlying friction resulting from episcopal

autecracy: - -

-

The lack of chapters puts all . the
administration of the diocese in the hands of the
bishops. Their priests  therefore have no
- knowledge of the progress nor even the resources
of ~the diocese. They only know that the bishop
controls what he is doing [+..] and so-'it causes
them - to fear his arbitrary power; and in that
country more than others, ¢this 1is the most
horrible supposition. To tell the truth, though,
there -‘was no reason to think that any bishop was
guilty of this injurious supposition. They are -
all loved by their priests [...] : '

Thus dialogue- was iacking and antipathi was strong " between
priests and bishops despite progress on a formal 1level of
:legislation in regard to.consultors. The insecurity of tenure
of appointment to .missions rather than to parishes scems £o
have encouraged a tendency for priests to accumulate money,
on the one hand,.or to be pastorally negligent, on the other,

if not both. ) - ®

The Eighth'ProvinCial Council of Baltimore, ,held inii

-

1855, was primafiiy'concerneq with the temporal goods of the '
Church; it was suggested that the-consultors. constitute 4

counselling board. This council also elaborated as follows,

~

-

within the Church. This is discussed by R. TRISCO, "Biéhopsa
and their Priests ... ", p. 129.

36. Ibid., p. 129.
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on their responsibiliﬁi s?when the see was vacant:

It will bef the duty of all the consultors,
however, after’ the'death of the bishop, to make
known in writing to’ the.archbishop (or, if he has

« died, to the senior bishop) who each one thinks
should be promoted to the vacant see. Let them
also add the reasons for their opinion and any
other information which may be useful to the .
bishops so that they_may be able to recommend
worthy priests to the Apostolic See. [37] -~

An understanding of the consultors' role, then, advanced only
slowly, as no fixed laws about number or duties were defined
at this stage; these remained subject "to the prudence and

the conscience of each'bishop."[38] /

*

The First Provinc;al Council of St. Louis, held in the
same year of 1855, assigned a different role to comsultors,

in relation ‘to their intervention in clerical trials, a

-contentious  issue’ referred to earlier. The bishop was to

assign. two consgltors to assist in judging a priesk
defendant; Proéag;néé ”iﬁsisted, however, that different
consultors be used in each case, in order to .prevent
preference or bias on the bishop's'paré in selecting the
judges, who could be influgnced in their decisions by their
}elationship with the bishop.[39] 'g;ill, the conditions were

weighted heavily in favour of the bishop, since he "gave the

: 37. R. TRISCO, "Bishops and their Priests ... ", p
129, Cited from Collectio lacensis, III, pp. 161~162.

38. Ibid., p. 129.
39. Cf. R. TRISCO, "An American Anomaly ... ", p. 147.

v
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sentence and he appointed the consultors."[40T

-

d} 1866 - The Second Plenary Council of'Baltino?e

As problems continued to  blight Tbishop-priest

- relations, the Second Plenary Council ‘of Baltimore was

convened in 1866, - with Archbishop Martin Spalding of

Baltimore presiding as Apostolic delegate. WHhile one of its
R :

main aims was to produce a handbook of_churéh law for priests
s - o~ .
and "seminarians, some bishops wanted to take advantage of the

occasion to extend and define the rights of consultors - even
to the point of instituting modified . chapters, as had

occurred in England. Their goal was to obtain more support in

-

the adminiétration éf the temporal affairs of the diocese,
but the general reaction gf the other bishops was negative to
"this proposition.[41] The First Plenary Council's decree on
-;onsﬂl;orsi and the St. Louis Coﬁncil's decree on clerical
~trials, were restated verbatim as the bishops stfived to

.restore harmony between the 'two orders. The role of

P

consultors was described thus:

~ As bishops, especially in these States, are

so burdened with labors, that of themselves alone
they can scarcely comply with all their duties,,

. they should select priests [...] who will assist

them by their wise counsels. In this manner the

second sacerdotal order will give assistance to

. the first, and by the common consent and suffrage

40. G. FOGARTY, "American Conciliar Legislation ... ",
p. 404. .

~ 41. Cf.. R. TRISCO, "Bishops and their Priests ... ",
p. .139ff. ‘ :
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~ . o -
. )
-~ . -

all, the unity o‘f&dministration will be
réﬁdered firm, and erything will be done
gently, -yet not done without constancy, f£or the

greater glory of God. [42]

It seems that this council was not really effective in
ﬁhé%ging the actual situation, despite the seriéusly
'expressedw notions of improved good will and understanding.
Conéiderable publicitj was given to remaining contentious
issues cdncerning pniests and bishops through a number  of

. 1 ~ -
Catholic publications pathetic to the grievances of the
priests.[43]

Although bishops were encouraged not to move priests
arbitrarily, without giving good reasons and considering the
. incumbents' claims to remain in their &afi’shes‘, there were

- still cases of aggrgeved priests appealing to Rome 61 to the

eivil courts about their rights.[44] Furthermore, an anony-

mous . priest, pen-named "Ius", conducted a polemic campaign

for priests' rights, at one point claiming that the Second
Plenq;y. Council's decree number 25 really meant ‘that "a

priest has no right which a bishop is bound to respect."[45]

42, Cited in S. SMITH, Notes on the Secon& Plenary.
Council of Baltimore, p. 56.

43. Cf. R. TRISCO, _"Bishbps and their Priests ... ", Y\
' ppo 150-194-‘ 7 . I~

44. Cf. J. SHEA, '"The Coming.élenary Council of Bal-
timore", p. 352. ' : -
 45. R. TRISCO '"Bishops‘and théir' Priests ... ", p.
161. . ‘ ' . .
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On a more modéfate note,@t could be asked whether

uch episcopal 'cﬁuncils existed” "in reality of‘ merely in

~name", or whether their nembers were formally consulted or
called together reéularly.[&é]_- In the l#ght of the Second

Plenéry Council's teacﬁings, apé}t from the implementation of

the statutes, it was advocated that priésts be given some say

in épiscopal aﬁpoincment;, with bishops having the right of

acceptance or rejection of the‘ nomihations,[47] and that

priests be recognized .as having some rights as far as

clerical trials were concerned.[48]

Before the Third Plenary Council, some canonists seem
to have - expressed preference for the tiodel of cathedral
chapters as a bétter‘system\for giving.ﬁhe clergy recognition

of their righﬁs and access to due process.[49]

3. General observations i ' . -
a) Bishop Conroy's visit

A severe iqdictment'was passed on the American bishops

by another Roman visitor in'1878; Bishop George Conroy of

46. s.ﬂSMiTH, op. cit., p. 66.

47. Cf. ibid., p. 101.

48. Cf. ibid., p. 110. .

49. Cfd s. SMITH, "Cathedral'Chabters.as Adapted to

- the United States", in American Catholic Quarterly Review,
3(1878), pp. 709-721.

-« -
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i

Armagh, and-temporary Apostolic Delegate'Fo Canada; he came
in response to the‘inté;%iaable grievances of priests who
were appealing to Rome over unfair treatment. His main
criticism fotussed on the random movement of clergy for
questionable"ré;sons' - such as an aptitude £for financial
ménagement rathér than pastoral care. He also claimed that of
. sixty éight bishops, only ten appeared "distinguished 1in

talent", while the ‘others hardly- approached '"& decent

' doubt, at the heart of Rome's. concern was the
ind pendencei of the American episcopacy and the fact that

-many oT .these bishops were reluctant -tp vote in favor of

mediodfity."[SO]

papal  infallibility at® Vatican I in - 1870. Conréy's_
recommendati&ns were -that pastors be éiven a vote for the
terna for appointments to the episcopacy, and that lnoﬁice be
taken of canon 1a§, " which was obs;rved "as if it’ Qidn'td-_
exist!"[51] From the Bishoés' side came the comment from
Bishop Michael Corrigan of Néwark, writing to Archbishob
James Gibbons of Baltimore in.1879, of the danger of priests

knowing too mﬁgh canon law, 1in reference to the ffequeﬁt

appeals and complaintsﬁfo Rome.[52]

Pl

50. G. FOGARTY, "American Conciliar Legislation ... ",
pp. 403-404. t : T
ore

T

[

) 51. R. TRISCO, "Bishops and their Priests ... ", p.
01. _ S
52. CE._ G. FOGARTY, "American Conciliar ' Legislation
n
s o po ‘ios L3 ° - .

-
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b) Propaganda‘s'lnstrﬁctio of 1878

Id 1878, an Instructio on élerical'trials ensued from
Propaganda. ‘Although proBably not influenced by Conroy's
report, si;Eé it was not yet received, its contents Qere most
1iké1y influeﬁced in part, .by the‘mény priests' grievances
submitted” to Rome. Bishop Gonroy's teport‘afrived in ‘Romg
only after his untimely éeath during his return journey to
Europe, _ following his"Amefican experienc?; his report -
~confirmed what Rome " apparently kneﬁv‘already. OfL; the
~situation.[53] The Instructio suggested a perceptior ogysome
of the injustices occurring in various dioceses.[54] It was
inédequate in dealing wiﬁh.individual cases, due.éo confusion
aboug interpretation, and, given the background, the bishops
were probably reluctant Eo set_up tribunalsrtb judge their

own ‘decisions.[55] Ironically, it was the bishops who were

perceived as '"taking little or no account of canon law when

>

53. CE. R\ TRISCO "Bishops and their Priests ... "
pp. 198-203. .

5&. SACRA CONGREGATIONE DE PROPAGANDA FIDE, Instructio
'de modo 'servando ab episcopis Foederatorum Septemtrionalis .
Americae Statuum in cognoscendis et definiendis causils crimi-
‘nalibus et disciplinaribus clericorum, June 20, 18/8, in AS5S,
12(18/%9), pp. 88-9Z.. _Q,,\

55. C£. J.G. SHEA, "The Coming Plenary Council of
Baltimore", in American Catholic Quarterly Review, 9(1884),
pe¢ 353. - - '
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they exercised their authority,'" at least in the eyes of many

priests.[56] . o

-

ALY
c) Local controversies publicised

A polemic contribution to the ongoing "debate" about

priests' rights was the book The Rights of the Clerpy

Vindicated, subtitled A Plea for Canon Law in the United

States, which anonymously reflected the diskatisfaction of
many clergy. -‘It called for observance of canon law as "the
only sure and safe guide of action for all 'possessed of

1

ecclesiastical authority."[57]

Another\ pamphlet on episcopaliappointments appeared, ' .
in which it wgs argued from a historical perspective that
priests should have some say in the p}oceés; in addition,. it

- called for the establishment of a ‘permanentl.Apostg}ic
w delegation to the United States, an issue which had become a

popular cause among priests having difficulties with their
‘bishops.[58] Thus the- scene was set for the Third Plenary

- Council of Baltimore, convoked by Propaganda.

-

. 26, R. TRISCO, "Bishops and their Priests ... ", p.
200. : :

57. W. MAHONEY, The Rights of the Clergy Vindicated,
"New York, J. Sheehy, 1883, p. 39. Trisco provides a detailed
account of Mahoney's grievances in "Bishops and theix Priests
n . ~
eee "y, PpP. 206-213. ~

58. C£. W. CORRIGAN, "What the Catholic Church Needs
Most", New York, American News Co., 1884, 77p., referred to
in w. MAHONEY', Oéo Cit. Y .pp- 21:4-225.. )
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. ‘. " .
4. 1884 - The Third Plenary Council of Baltiwore

At the time, it seems that the priests were- more
concerned with.-their rights in becoming irremovable pastors
and in the appointment of bishops, rather than with gaining a
greater share in diocesan governance.[59] Due to the
continuing 1list of grievances “of priests - against_ -their
bishops, énd presumably to exert some control: over the
arbitrary authority of many American bishops, Propaganda's
intentions were thréefold: firstly, to formalize the 1878
Instructio in order to give priests a more objecﬁive
judgment; secondly, to establish man@atory cathedqal
chaptérs, or, at least dipcesan' consultors; thirdly, to -
establish .ten missions or quasi—paéishes,; where the pastors

" were to be ir%emovableL[GO]

a) Preliminary planning

A  delegation of bishops went to -Rome for the

.,preiiminary discﬁssions on the council agenda, and fought
‘strenuously to rTesist too many‘ concessions against their
autonomy or power. Nevertheless, they agreed to several

changes in the status quo. Speaking for the bishops,
Archbishop James Gibbons agreed '

~

- 59. C£. J.G. SHEA, "The Coming Plenary Council ... ",
p. 352. . e

-

. 60. Cf. G.’ FOGARTY, "American Conciliar Legislétion
... ", pp. 405-416.
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[...] fo the establishment of parishes of
irremovable tenure, ‘but under the following
conditions: 1) that the decision regarding the
fitness of appointees be left to the bishop;
2} that the ‘appointees should submit to a
.concursus; 3) and that the appointees should not
be eligible until they had labored successfully
for ten years in the ministry in one of the
churches of the diocese. [61] '

Effectively, then, -the bishops still had the upper hand in

,izhis situation. -

Episcopal opposition' to = cathedral chapters . was
particularly strong; in the face of Propaganda's wish to.
implement them at this time. The reasons advanced by the

bishops against the propcsal, were:

- chapters are not in accord with the character
of the American people; ‘ -

- qualified priests ' are not readily available,
‘because the priests, scattered in districts far
removed [..-?, cannot be brought together without
serious inconvenience and great expense;

- it is to be feared that once priests are: raised
to the rank of canons they .will become insolent
"in their attitude toward the bishop and will seek
to demand unwarranted privileges;

- there is the tisk of controversies between the
Bishops and the canons, as experience shows to be
the case where chapters are in existence. [62]

This rationale seems a bit far-fetched, given the public

dissension within the American Church, and Rome's. involvement

Lo
¥

61. "Decrees and Decisions: Preliminary Meetings for
the Third Plenary Council of Baltimore: November 13, 1883,"

“in The Jurist, 11(1951), p. 124.

62. .Ibid., p. 129.

N
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through the recourse of 'so many priests. The bishops
obviously had e very strong grip on euthority which they wete
reluctant to relinquish. Historicaily, it could be argued .
that tney. had as much power over their priests as bisheps
have had at any'time in histqry, although much nepended on

the individual bisnop and the way in which he_exercised' his
authority. | |

While ehaéters-were resisted to the point where tne
~ Propaganda ‘cardinals gave in to the American episcopal
deLegation, the rights of consultors were considered It was
agreed that every diocese by law should have consultors and
that tnez_ be actlve, nevertheless ‘the bigﬁops were once
again forceful in- asserting their rights.[63] Tneir
»pteference for consultation or advice rather than for the
consent of the consnltors, resulted in another Yictoty. for
them over theé Cardinels. Propaganda had proposed that the
consent of the consultors-be required for calling a synod,-
for division of parishes or missions, and for entrusting a
parish to a religious institute. At the thlrd session of the
preparatory meeting, the bishops proposed. that such consent
should only be required for the alienation or acquisition of

church property, for the appointment of a new consultor T

63.- C£. R. TRISCO, "Bishops and . their Priests ... " p.
221ff. Trisco clearly demonstrates this determination of the
bishops, apart from the evidence of the "Minutes of the Roman -
Meeting"” cited earlier. .
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extra-synodal examiner, and for imposition of a new episcopal

tax.{64]

Finally, .the right'bf suggesting names of episcopal
candidates was proposed for ir;emévable pastB?s as well as
for consultors,[éS] Thus the representative bishops
-accomplished their mission successfully, in so far as they
had wrested back a significant. number of their prior
prerogatives, before they could be challenged in the
impending council - at-home. While they argued for separate
laws because America was so different from Europe, the
undefLying intention was clearly to maintain the 'rights of
bish?ps over priests. fh;s paradoxicaI attitude of the
American hierarchy has been described asiféliows: |

‘The- hierarchy exists in a .democratic society

and in its origin it was democratic in outlook;

yet perhaps nowhere has it developed such a

tradition of absolutism. [66] '

Back in Aﬁerica, E?e pre—goneiliar.consuléation which
ensued. resulted in several changes: it was proposed that all
blérgy submit a list of possible episcopal candidates, but
with . the bishop haviﬁg the final choice. It was égéeed that
the "Instruction" on clerical triéls be‘implementéd, and the

'-

64. Cf£. "Decrees and Decisions: ... ", pp. 302-303.
65. Cf. ibid., p. 234,

>- " 66. G. FOGARTY, "American Conciliar Legislation ... ", °
p. 407. :
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-

_ move to replace the requirement for the "consent" of " the

consultors with "consultation" was confirmed.
b) 1886 - Ratified Decrees

The £inal decrees of the Council - presidéd _over_‘bf
Archbishop Jamés Gibbons in 1884 - were ratified by the Holy
Se¢ and published in 1886; as.expected, they reflected the
views . and wishes of the hierarchy. Technically, in
appeasement to Rome, it was legislated that there were to be‘

-

cathedral chapters -or colleges of_ canons in cathedral

.churches,

who might assist the bishops as helpers and

- advisors in their advice and work in the

‘ governance of the diocese, as if a senate of the
church. [67] i .

Nevértheless, the intention of the bishops to avoid cathedral

chapters was reflected in the clause which considered it

inopportune at the time to erect such, «"until otherwise

provided" (doﬁe; aliter provideatur). "Diocesan Consultors™
'wefe to be a temporary.impfovisation, but were mandatory in
all dioceses. It seems likely that the wording was sbfput as
a conééssion to the Propaganda view of the need for chapters
with their own independent rights, but there was never any

sign of willingness on the part of most bishops to move

67. Acta et decreta concilii plenarii Baltimorensis
tertii 1884, Baltimore, J. Murphy, 18386, n. 17, p. 14: "quil
Episcopis in gubernandis suis dioecesibus consilio et opera
.adsint, tanquam ecclesiae. senatus, praeclipuique Episcoporum-
coad jutores ac consilarii.” ' ‘
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towards chapters; The "temporary" substitution of conSultors
had become an institutlon in itself even though that was

‘never the expressed intention [68]

In small iﬂioceees, there Were to be at least two
consultors, ‘whereae, in general, six or at least four were
recommended.[69] As for selecting . consultors, the bishop was
| _to' select half himself, and the other halfl were to be
suggested by the priests,f with'thelbishSp having the finals
choice from those troﬁ%sed.[7oj .The term of office was to be
three years, with. removal before thet perlod_ requlrlng .a

legitimate grouad and the advice of the- other consultors,[?l]

Their "advice (consilium) 'was to be sought by the
bishop. in _those seven matters which had been 'agreed- upon,
prior to the €Gouncil at "the preparatory sessions. They were

"to be condulted in:

- calling a diocesan”synod and nublishing its" acts;-

division of a parlsh or’ miSSlon,
:--entrusting a parish or mission to a religlous order;

- appointment of deputies, to the didcesan seminary,

-

L
" 68. Cf P. KLEKOTKA, op. cit.; p. 22.

y "

69. Cf. Acta et decreta concilii plenaril Baltlmoren51s

70. Cf. ibid., n. 19, p. 15.
71. Cf. ibid., n. 21, p. 16.
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- selection of a new consultor an& of.synodgl examiners;

- alienation of church property or possessions valued at more
than $5,000; |

- imposition of a new tax by the bishop for a éaréicular

‘. 4
cause and over a specified amount.[72]

o

It was further decreed that the consultation be conducted
céllegially and by secret ballot if necessary. It .was.
likewise decreed that irremovable rectors were to be’
‘instituted by . the bishop, after consﬁltation with the
consultors, in "certain missions which seem more

suitableﬁ,[73]" as was the case in England.

- During the vacancy of a see, a major pferogative given‘
- to the consultors, also given to the irremovable pastors, was
the right to propose three candidates for the episcopacy, $0

'ﬁhat gﬁése_could-be presented to the Holy Seé, which retained'
+

the right of appointment.{74]

-

In. spite of these changes, the- aftermath of the
Council saw ¥ continuation of the dissatisfaction among many
"of the clergy. There seems to have remained a general
refactance by the bishops tglrelieve themsélvgs’of any power .

previously exercised. Ong positive justification for 6 this

-

72. Cf. ibid., n. 20, p. 15.
73. Ibid., n. 33, p. 21.
74. Cf. ibid., n. 15.1I, pp. 12-13.
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"attitude has been suggested; because of a coﬁsciousnéLﬁ

v

[+..] of their theological éducatiop and -

their observation of their predecessors in the
eplscopate they regarded thelr responsibility as
such a sacred trust reposed in them personally
that they had to bear the burden alone and could
not let the priests carry any part of it for
them. Hence, many of them tended to be jealous of
their authority, "unwilling to listen to advice,
and secretive about the affairs’ of the

. diocese. _[75]

The reactions of many priests to the council's

decisions were negative, as they analyzed the minimal

concessions, they had been given. The correspondeﬁce

and

Catholic-literatqre of the period again reflects the fact, as

seen

-

in calls for the defence of priests' rights, for

trials and more irremovable pastors.(76]

estabiishment of an Apostolic delegation
bishopé seemed more reluctant. The polemicists who campaigned
against épiscopal autocracy., spoke favorably of a Roman
representative in flapferiﬁg terms. It seéms that their

ultramontane sympathies were a little extreme, but useful in

While dissenting priests had called for

-

fair

the

to America,' the

their afguments with the bishops. Finall&, in 1893, Leo XIII

appointed Archbishop Francesco Satolli gspdglegate.[77] )

in the United States, : New York,

75. R. TRISCO, "An American Anomaly ...", p. 157.

76. C£. R. BURTSELL, The Canonical Status of ~ Priests

cited in R. TR1SCO, “Biéhgps and their Priests ... ", p.

p‘

261.

-

J. Sheehy, 1887, pp. 4Z-58,
155,

77..C£. R. TRISCO, "Bishops and their Priests ... ",

?

\
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B: Consultors’ in other countries

. ‘The development of the Catholic Church in Australia

~has some parallels wfﬁh-its'counterpart in the United States,

in being .a later part of the "New World" to be settled by
Europeans. The Church in Australia, likewise, had missionary

beginnings, with a vast expanse of territory and .a thinly

- N 'p .
spread Catholic populatjon, the earliest of whom were mainly

Irish convicts under British control. On- the Australian
- |

scene, no mention of consultors was made in the documents of
the first two provincial councils in Sydney (1844) or

Melbourne (1869).[78] The first formal mention &£ diocesén

consultors in Australia is found.in the- decrees of the First

.Plenary Council of Sydney (1885).[79] ' This was one yearf

after’ the Third Plenary Council of Baltimore. Although . the’
printed Acts,of Baltimore were published only. in 1886, the

Council Fatheré had access to the drafts.

h]

The Australian decrees of the 1886 Plenary Council on

consultors paraphrased those of the Americam Council. The one

additional qualification was that théy were required to

attend Mass at the cathedral dt least twice a year at the

G

.. -
. -
. v R f

78. Cf. P. KLEKOTKA, op. cit., p. 23.

79. Cf. - Acta et decreta. concilii plenarii Australa-
siae, habiti apud Sydneyensem, 1¥8¥3¢ a Sancta Sede recognita,

Sydney, F. Cunningham and Co.4 188/, nn. £9-34,.-pp. 16-17.

i
i’

/ y
N . .
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more solemn feasts.[80] Up to and including the Fourth
: Plehary Council of+Australia and Néw Zealaﬁd “held-in-‘1935,l
which merely summarized and restated .the norms-of the 1917
Code on consultors,{8l] no significant changes occurred ‘in
the 1ocal' legislation, which remalngd consistent with the

-»

general law of the Church.

A

‘Similarly, the Latin American Council o§'1899, held in
Rome, legislated for all the countries on the American
continent south of the Rio Grande;[82] Many dioceses,
however, had 'previously existiné chapﬁers from earlier
céﬁturies of -church establishment. For new dioceses, . where
these did not exist, the institution of consultors or
"assessors" was decréed.[sq]l Their function was outlined in
eésentially the same terms as af Baltimore (1884) and Sydney
(1885). | |

The Canadian scene reflected the .diversity of language
and culture, as well as the effects of history, with the

French-speaking Church générg}Iy having chapters established

4

80. Cf.zibid., n. 31.2, p. 16.

81. Cf.;ConC1lium4plenariuﬁ IV Australiae et Novae Ze-
landiae, - habitum apud Sydneyensem anno Domini 1937, Editio
offi cialis,‘Manly, NSW Manly. Dally Pty., 193/, nn. 142 148.

82. Cf. P. KLEKOTKA, OE' cit., p. 24.

. 83. Cf. Acta et decreta conc1111 plenarli Amerlcanae“
Latinae, in Urbe celebrati anno Domini 1899 Romae, Typis
Vaticanis, 1902, nn. 242-246. '
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along the lines of-the bhurch in £Lurope, with. English-

speaking Canada_in a situation similar to that in the United -

b

‘States. While there were fewer, priests in Canada, the French

Catholic influence seems to have prevﬂiizdxinnthe long term.

ﬂi§pite the demise of the first' chapte %‘ue to‘éttriq;on,&énd
the prevention of® replacement appointments in the first
chapter in .Quebec, as diocesés were erected, cathedral
chapters wefeﬁ e;tablished to aid tﬁé bishop in governance.
The Plenary Council of Quebec:.helq in 1909, ﬁpt the articles
"Concerning Chapters and Canons" and hConcgrning Consultors",
iﬁfd_one section;{84] it prescribed that diocesan consultors
or "asseésors" were to be constituted in qgipeses, "where

Cathedral Chapters cannot be erected."[85] .Opcé again, their

" functiors paralleled those already described.

C: Later twentieth century developments

R oo »

5\

1. Changes in Universal Law: Prq:féi? :

In 1909, the Constitution Sapienti consilio[86]

removed the Church.of the United States from the jurisdiction

of Propaganda, - as well as reorganizing the Roman Curia, but
‘ _ L X

84. Cf. Acga et decreta concilii plenarii Quebecensisb

primi, anno Domini 190§, QuebecI, Typis "LTAction Soclale”,
1912, nn. 116-124.

85. Ibid., n. 117b.

86. PIUS X, Apostolic . Constitution, "Sapienti consi-
lio", June 29, 1908, in AAS, 1(1909), pp. 7-35.
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introduced no change in the role of diocesan consultors. The

particﬁLar law governing'thém remained in -fbrce, altheugh

universal law still prescribed cathedral chapters. In_ 1910,

however, the responsibilities of consultors were inctfeased

'soﬁéwhat,' by tﬁe‘@ecree "Maxima cyuga'[87] whichv required

that  their consent be given fer the selection of pro-synodal

examiners or the newly-introduced "parish priest_consultors",'

_and for filling.their vacancies. Onhthg other hand, in 1916,

their. right to present three candidates for a vacant see ‘'was
- - .

- revoked by the Sacred Consistorial Congregation.[88] This

decree left Ehem,with the .right to recommend to'the bishop
every second ‘year, the names of those they considered

;. .
worthy.[89] The 1917 Code of Canon Law expressed in codified

- form the state of the law at the time and its prescriptions

will be studied in more detail.

. 2. 1917 - The "New" Code of Canon ng and consultors

By 1917, the.iqitiélly proposed temporary nature of °

the consultors had faded into the background, since there was
_ : . TRt i
no question of their suppression’ or obsolescence; indeed, the

legislators of .the Church had discussed their role when

’
4

87. S. C. CONSISTORIALIS, Decree,'"Maxima cura”, August
20, 1910, -in AAS, 2(1910), pp. 636-648.

88.  C£. P. KLEKOTKA, op. cit., p. 25.

- 89.-CEf. Acta et decreta concilii plenarii Baltimoren-
sis tertii 1884, n. 1I5f. This right 1is not mentioned in the

1917 Code, but presumably remained according to this decree.
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preparing.themschema of the new law. By this time, the Holy ':.
See seems to have recognized their viabiiity over cathedral
chapters in couptriee where tﬁe Chergh was relatively &oung.
The legislation was based on the decrees of the Third‘Plenary:
;Cquncil of Baltimore, which 8- described as ‘'the most
origiﬁaff plece of our local legislation and undoubte!ly the
foundation of the present common law oa the subject."[?O] At
times, thougﬁ, it was still argued strongly that cathedral
chapters ahoﬁld be %ptroduced into the_ United Statea;
following  the English example in 1850, when the Catholic
- Church was‘restored}[él] '
. .," "..‘ o .
The 'introduction of the new Code called for uniformity
-of practice and diseibline throughour the Catholic Church.'
Chapters of canons wexe retainea where .they . had existed
previously, with much the same'role.as they had played before
(canons . 391-422)}. They were defined by canon 391" as "a

college of clerics, instituted to celebrate more solemqu the

Divine Office, to assist the bishop.-as his senat%,_and

Zc:790 J.D. BARRETT, A Comparative Study of the:Councils
of Baltimore and the Code oF Canon Law, Washington, D.C., CUA
Press, 1932, p. /3. This study compared the relevant canons
Qf the 1917 Code with . those of the Third Council of

Baltimore. Naturally, the wuniversal law of the Church g

overruled previous legislation and practice in particuler
law, in the constitutive area.

91. Cf. S.B. SMITH "Cathedral Chapters as Adapted to
the United States", in_, American Catholic Quarterly Review,
3{1878% pp. 709- 721.. ‘See alsc Smith's Notes on the Second
Plenary Council of Baltimore, p. S57f£f. .
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-counbil.“[92] ©If éﬂey acted. as . a cathedral- <thapter,
according to the ndrqs of the éanons, when Fhe see’ was

vacant, the consultors governed the diocese.[93]

a); Definition of diocesan consultors

The diocesan consultors_yeré not sﬁé&ifically defined”
. :
. as a body, in the Code, but were‘assignéﬁ responsibiliti

similar to'those of the chapters of canons (canons 423-=428).

According ‘to canon 427:

The group (assembly) of diocesan consultors,
in place of the cathédral chapter, supplies as
the senate of the bishopj wherefore thos
concerning the governance of the diocese,
relate to the cathedral chapter - whether

o is impeded or vacant - are also wunderstobd .to
apply to the diocesan consultors. [94]
The duties of the canons  were - thus ascribed /to  the

-consultors, to the point where they exercised an jfhdependent

governing role as a body whern the s;;\waé\ifii339/0r vacant.

&

92. CIC, 1917, canon 391, §1: "Capitulum canonicorum
-sive cathedrale sive collegia seu collegidtum est clericorum

collegium ideo institutum ut sollemniorem cultum Deo in
ecclesia exhibeat et, si agatur de¢ Capitulo. cathedrali, ut

Episcopum, ad ‘normam’ ‘'sacforum canonum, tanquam eiusdem .

senatus et comsilium, adiuvet, ac, sede vacante, eius vices
' suppleat in dioecesis regimine." o :

_ 93. Cf. also J. GILCHRIST, "Cathedral Chapter", in
W.J. McDONALD, ed., New Catholic Encyclopedia, ' New York,,
McGraw-Hill, 1967, vol. 2, p. Z49. ' T :

94. CIC; 1917, canon 427: "Coetus consultorum
diocesanorum vices Capituli cathedralis, qua Episcopi senatus
supplet; quare quae canones ad gubernationem diocecesis, sive
sede plena_sive ea impedita aut vacante,. Capitulo cathedrali
tribuunt, ea de coetu quoque consultorum dioecesanorum
intelligenda sunt."”

- b

—
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At the same time, the existence of the 'consultoré. was

.dependent on the bishop.

-

b) Nature of consultors -

There was disagreement among the early commentato;s
over . the nature of the consultors; Smith  and Augustiﬁe
.concurred'in arguing against their being a morai person- or an
ecclesiastical corporation, in that the term cbetué”fmplied a
b{oader definition than the more specific terms of collegium,
societas -or COrpus, all-used.canonically in ¢efefence, to

juridical persons.[95]

,‘ " On the othet “hand, A.. Blat maintained that the
consultors constituted a collegial moral person,- based -on
canon 427, which assigned them ghg\same.rights and duties as

the cathedral <hapter.[96] Hﬁs'afgﬁment was also based on

the three elements required; these are that there be: =»

o

- three or 'more persons to forma collégium, as specified in
canon 100, §2;

- corporaté rights for thq‘groﬂﬁﬁ which are not - possessed

individually;

¢

-

o

- 95. Cf. S.B. SMITH, Elements of Ecclesiastical Law I,
New York, Benziger, 1892, p. &96. CI. also C. AUGUSTINE,
A Commentary on the New Code of Canon Law; St. Louis, Herder,
1925, vol. II, p. 35. : . ‘

-

96..Cf. A. BLAT, Commentariﬁm textus codicis juris

canbnici,. Romae, Ferrari, 2nd ed., 19Z1-1938, Liber Z, De
. personis, p. 395. . . ) .
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-:some form of legal recognition.

Klekotka supported this view, since the canon law
Specified a minimum of four consultors, attributing to them

the same rights and duties as chapters.[97]

The question of diocesan.goqernance when the see was
vacant provides a sﬁitableﬁillustration of this point. While
consultors were not constltuted as chapters were, ’ but.rather
instituted (98] it was consistent to see them .as legally

recognized "from the prescription of law" (ex iuris prescrip-

£0).[99] Hence ' there seems little argument against the
Qiocesan consultors being a collegiate moral person. In the
Schema preceding the 1917 Code; the term coetus was not even
used,[100] so that it might be suspected that this term was
intr¥oduced ' to give some ‘legal standing to the body of
consultors, leéving no room for misinterpreting their role,
: or for their acting as individual consultors. This last group
of opinions seems to have had more favour and is the most

logical. -

97.-C£. ibid., p. 36.

98.. "Instituantur”, in CIC, 1917, canon 423.

99. This is_Kiekotka's position, op. cit., p. 33.

100. PONTIFICIA COMMISSIO TIURIS CANONICI RECOGNO-
SCENDO, Schema codex iuris canonici; cum notis P. Card. Gas-
Barri, (sub secreto pontificio], Romae, Typis Polyglottis

aticanis, 1912, canons 302-308. )




-9

nEvELoguENT OF DIOCESAN CONSULTORS : 43

¢) A Dubium iuris

L

-

Fhile consultation ‘was.a high ideal in theory, in
practice, the fact that ;ﬁs exercise rarely required . the
consent of those involvea, meant that it was possibie for the.
diocesan bishog to make'his decisions in.the above areas
defined by‘tﬁe law, without:paying'téo much notice fo advice.
Through the Third _Counéil‘ of Baltimofe's decreés, " the
" American bishops had 'succeeded in establishing a firm base
for their exercise éf authority, | in?epeﬂdéﬁt of - their
priests, in diocesan goverﬁance. The 1917 Code did not- gé
much further ih extending the rights of priests, but it
reinforced _the hierarchical model of authority which fitted

the theology of the déy'— something to be discussed: in the

next chapter.

-
- &

The question of validity of episcopal decisions taken
- without consultation, against the prescriptions of law as
dutlined above,‘ was often raised afggr the 1917 Code was
ﬁ}bmulgated. In 1é49,“ C._Bastagnel provided a comprehensive
review of the array of canonical opinions in this
matter.[101] Canon 105, §1 provided the basis for his studx,.
since it contained the normsJ:EE;h determined the effecté of

a superior's failure to obtain consent before acting, in

101. Cf. C. BASTAGNEL, "The Requirement of Consulta-
tion for Valid Actidh", in TheJurist, 9{(1949),-pp. 365-395.
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accord with the law.[102] . )

- - : f e
-

Bouscaren and Ellis have c®ted several principles for

validity&{lOé]

- If consent was required, then consultation and a favourable

vote had to be obtained for wvalid action.

- An element of doubt-entered, however, when the situation
of counsel or advice occurred, as the canon did not clearly

state whether or not this was required for validityf

- There was no doubt that a superior did not have to follow
the .advice of those consulted if he decided otherwise. The
legal requirement was fulfilled lf they were asked but he

was exhorted to take this advice seriously.

- In the event of more than one person” needing to be

consulted, those involved in the process were to be summoned

i

102 CIC, 1917, canon- 105 §1: "Cum ius statuit Super-
iorem ad agendum indigere consensu vel consilio aliquarum
personarum: ,

§ 1. Si consensus exigatur, Superior contra earundem votum
invalide agit; si consilium tantum, per verba, ex. gr.: de
consilio ‘consultorum, wvel audito Capltulo, parocho, etc.,
satls est, ad valide agendum ut Superior 1illas personas
audiat; quéamvis autem.’' nulla obligatione téneatur ad eorunm
votum, etsi concors,  accendendi, mbltum tamen, si plures
audiendae sint personae, concordibus earundem suffragiis
deferat, nec ab eisdem, sine praevalenti ratione, suo iudicio
aestimanda, discedat."

. 103. Cf. T.L. BOUSCAREN and A.C. ELLIS, Canon Law -
A Text and Commentary, Milwaukee, Bruce Publishing Co.,
1957 3rd. ed., pp. 90-91.
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.colleg{a;ly,'according'to canon 162, §4; they could have. been

-

-

- Advice 6f_ébnsent must be given with the attitude described

“in canon 105, §3.[104] While it might have seemed unneces-
~sary to legislate for gttitudeé, it is interesting that

\"advice ahdf‘consent were to be sought in an atmosphere of

"respect, faith and sincerity" were called for, as stated in

this canon. Perhaps> this suggests prior experience with '

problems in this area.

The variety of opiniuns on the ‘matter vindicates those

who held that there was a genuiné dubium iuris, where it was

‘difficult to decide~where the line should be drawn. It did

seem‘ughat this; area of doubt called for application of canon
15, which provided for validit§ when there was some doubt in
law. Hence the conclﬁgioh of the authors was that a
suﬁéridr's act would not be invalid, even if - contrary to
law - he acted without consultation.[105]

d) The fole of the diocesan consuitors.in the 1917

Code compared with the Third Plenary Council - of
Baltimore

-~

While canon 423 implied a preference for cathedral

chapters, if they were not coustituted or restored, diocesan

104. CIC, 1917, canon 105, §3: "Omnes de consensu vel
consilio requisiti debent ea qua par est-'reverentia, fide ac
sinceritate sententiam suam aperire." :

105. Cf. ibid., p. 91. | .
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consultors‘ were to be instituted by the bishop. Thé high
virtues to.ﬁe found in those chosen for these offices, were
similar to those of Baltimore's Decree 18,[106] except for
the omissian of thé ﬁhrase "care for the salvation ”of
souls",[ldz] probably because of the nged for goﬁciﬁeneés_in
thét”universal__iaw, and * the seif-e#ident nature of the
.proposifion.4 The requirément of an oath of office - befote

taking up duties -"was added in the 1917 Code.[108]

The Dbishop's right to select .his consultors was
reaffirmed 1in canons 424 and 426, iﬁafallel to Baltimore's

- y _
Decrees 19 and 21. However, a considerable change occurred in

-
L]

1917, in that 6 more control and freedom were given to the
bishdp in Epe Code, whereby he could éppoint all of the
consultors, in contrast to the previous législation; which .
gave priests the right to nominate half of them.[109] The

bishop could still apply the former method of selection, but

, 106. Acta_ et decreta concilii- plenarii Baltimorensis
tertii 1884, n. 18: ™Quamdiu, 1in praesentli rerum statu,
capitula cathedralia erigi nequeunt, instituantur consultores

dioecesani, sacerdotes pietate norumque integritate,
sollicitudine pro animarum salute, doctrina,- prudentia, rerum
hominumque experientia, necnon sacrorum . canonum et

dioecesanorum statutorum observantia insignes [...]"
107. Underlined in the Latin text of Decree 18 above.

108. CIC, 1917, canon 425, §2 prescribed the oath of
office. ' '

-+ 109. Cf. Acta et decreta concilii plenarii Baltimoren-
sis tertii 1884, n. 19.

—
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-

ﬁas not bound to.do s0.{110] There was no-_suggesGion of
éxtending the Minimum maﬁdatary term 65 three years for
consultors, which confirms the fact that the Code was’

~reinforcing, episcopal authority, rather than extending tﬁe ‘
participation and representation of the presbyterium in

diocesan governance.
. i) Number and removal

‘The minimum number of consultors pgrﬁissible was
raised from two to four in small dioéeses, although the
;;commqnded_ number remained at‘six or more, according to
canon 425{~§1. .Thé fact that the consultors chosén were: to
live in tﬁ; vicinity.of che‘bishop's city suggests that
meefings_ were to be*held at regular intervals, and that
consultation was o beexercised seriously, and not be merely
nominal ér,a fo%ﬁality. In the balance, then, some attentkon
was paid to Broadening the level of episcopal censultation,

limited though this was.

P The removal of a consultor - discussed in canon 428 -
was not effected easily, without good cause and the advice of
the other consultors. Baltimdre's legislatiop contained the

same conditions of removal, - in Decree 21.{111] Again, the

110. Cf. P. KLEKOTKA, op. cit., p. 52. Cf. also J.D.
BARRETT, op. cit., p. 75. -

111. Cf. Acta et decreta concilii plenarii Baltimoren-

. 'sis tertii 1884, n. 2Z1.

—
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-

1917 law provfded-sqme safeguard against éb§olute_autocracy, _
although this could not be ﬁ;evented if the consultors chosen
in the first plaée were.all compliant with the bishop's

wishes.

Having established the-‘natﬁre of the board of.
consultors, thes Code. then defined ' its ‘duties and
functions.[112] Since * canon 427 identified its_.roﬂg with
tﬁat'of the cathedral“éﬁéﬁter; wherever feasible,'réferenc;;

. L ™~
to it applied also to the consultors.

- ° -~

ii) Frequency of ﬁeetings
.

" .I£ ,the consultors' were toibé.active as a-xbody, thé
'nécessity' of régular meetings was obvious. ICanonl 411
prescribed for.the chapter tec meet at a fixeq time -and place,
with no mention of f;eduency. The Third(béungil of Baltimore
had decreed that at least two, bat preéerably,fbﬁE, meetings

between the bishop and consultors.be held per year.[113]
J11i) Consultation and consent

The question of consent and consultation needs to be

given attention. The seven occasions when consultation was

112. CIC, 1917, Caput VII: De consultoribus dicecesan- -
is- was only one specific area of reference to the consultors,
‘but " many other canons related to ‘their functions - .wherever
chapters were ‘mentioned. ' '

. 113, C£. Acta et decreta concilii plenarii' Baltimoren-
sis tertii 1884, n. Z1. , ’
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required '.in.. the Baltimofe’legislétion have . already been

outlined (Decree 2Q). Four;bf_theée_were reconfirmed as such

in the Code.[114] The re{eyant canons are detailed here.

- Canons 386, §% and 426, §3'referred to the replacement of
pro-synodal' ekaminers and pani;h priest consultors outside a
diocesan synod, and  of dioceéan consultors themselves,_
because of deatﬁ_"ori- re51gnatlon of one of the
incumbents.[115] Furthermore, the Code adds, in can 88,

that they may not be removed by the bishop, without a serious
'reason and after consultation with- the consultors. This

softened the reéulation contained in Maxima cura (1910),

which requfred the consultors' consent for selection of their
n . : ° -

own replacement members.[116]

-

- Canons 452, '1423, 1428 agd 1442 concermed thé situation of
a pariéh dr.mission which is to be entrusted to a religious
- institute. The consultors wére to be consulEed by the bishop
before the Holy See gave approval. Religious and secular

benefices were not to be confused.[117] -.
=3 . )
7 ) : -

114. Cf. J.D. BARRETT, op. cit., pp. 78-79.

115. Cf. Acta et decreta concilii plenarii Baltlmoren-
sis tertli 1884, n. 25.

116. SACRA CONGREGATIO CONSISTORIALIS, Decree, “Haxima
cura", loc. cit., pp. 636 648.

_ : 117. Cf. Acta et decreta concilii plenarii Baltimoren—‘
sis tertii 1884, mn. 20.3.




- Canon 1359 required the bigéﬁ;.to<seek the advice of the
. . ., "’ ‘ . )
consultors - in appointing the dgputig§m’in "charge of the

discipline and temporat affairs 'in the seminary.[118]

- Canon 1428 called for consultation of consultors and of
! .
irremovable pastors when there was a question of the division

of a parish or mission.[119] - A

1 »
The differences in legislation between the 1884

Council and the 1917 Code were:[120]

- qigggs 357, §1 and 362 stated that the bishop alone was

responsible for calling and'presiding at a diocesan synpd,'

and was the sole legislator, whereas the Council of

Baltimore required that he consult his consultors before .

convoking the gynod or prémulgating its decrees. [121]
o g

” ’ b
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- Canon - 1234 concerned the determination of funeral. -

offerings, and was the only financial item requiring
consultation with the consultors, whereas the Baltimore
decrees were £ore rigorous, ~in that they required
consultation wherever any new tax Qas'to be imposed by the

118. Cf. ibid.,.nn./;p\énd 179.

.-

-119. Cf. ibid., n. 20.2.

120. Cf. J.D. BARRETT, op. cit., pp. 79-83.

121. C£. Acta ‘et decreta concilii plenarii Baltimoren-

-

[ 30
.

- YT
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bishoﬁ.[122] This was an addition by Rome to the ofiginal
decrees; chg commentators never consideréd its meaning to be-
‘¢clear anyway.[123]"The ‘vérioué situations where .a “bishop
could have imposed taxe§ or receive remuperatioﬁ suggested

that he was free - without consultation - to:

- - expect "hospitality” on a visit (canon 346); ;/’

- call for a seminary collection (canon 1355);

- impose a ‘cathedraticum (canon .1504); or

- decide on an "extraordinary" tax for special

purposes, provided it was '"moderate" and for an urgent

cause" {(canon 1505).[124]

- Canon 1520, §1 required the bishdp to consult the
consultors before appeinting the two or more men to form the

diocean council of administration with him.

- Canons 1532; §2 and 1532, §3 prescré?ed that for the
' alieﬁétion of churchrpropérty, beyond certain limitg, the
pisﬁop was not free to act independently, without
consultation and consent. An inconsistency in the code
appeéred here,‘ in that only the Holy See was to be asked for
its consent,_if the value exceeded 30,606 lire (approximately

-

122. C£. ibid., n. 20.7.

123. Cf. S.B. SMITH, Elements of Ecclesiastical Law I,

5 . . . - — . <
124. Cf. P. KLEKOTKA, op. cit., .pp. 146-248.

p. 490.
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B

$ﬁ3 6,000 then).- The consqlfofs only needed to be consulted
for sums between 1,000 and 30,000 1iré, and not for those>in
“excess of this sum. Baltimore had’ decreed that the consultors_
and the - Holy 'See give its consent for’ alienation of
anything vaiued at over $US 5,000.[125] Meanwhile, an -indult
ha& been.granted té the American bisbops, to the effect that
only the consultors' consent was required for sums in excess
of the §$5,000 limit, ‘with the provision thgt_a"report of
‘transactions and expenditures be sent every three years to
.Roae.[126] Non-observance of the law was punishéble with

penalties listed in canon 2347 - even ‘to the point of

a&tomatic excommunication.
iv) Vacancy of the see

The period.wherein the see was vacant or impeded was
legisigted fgr .in canons 427 to &444. Canons 431 and 432, §1
elaborated: the power of gévernance devolved first to the
cathedral chapter or diocesan copsultc}s, who, within ?Egbz)
days of ‘receiving notice of the vacancy, were to .elect a
diocesan administrator or. vicar capitular, unless other
provisions had been made by the prev&ous bishop or the Holy
éée. If the <ee _wés impeded and the vicar generﬁl or
person(;) delegated by the bishop was (were) unavailable, the

-2

125..Cf. Acta et decreta concilii plenafii‘Baltiméren-
sis tertii 1884, n. 20.6. ' ‘

126. Cf. ibid., p. ciii.
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?onsultprs were to elect a "vicar" to govern Ehe diocese witﬁ.
the power of é vicéf capitular (canon 429, §3), with the
person assﬁming charge to notify the Holy See df the
situation (canom 429, §4).

The legislation of the Second Plenary Council of,
Baltimore, according to decrees 96-99,[127] provided t;gt
the senior suffragan bishdp or metropolitan archbishop wés to
intervene in appéintgng an administrator to a vacant see, but
this was no longer permitted by the Code, except where the
consultors (or chapter) had failed;fo,appoint one within thé
required eight days, according to canon 432. An exception was
allowed where a diocese had less.than five ponéﬁltors, but

~only for three years, from 1919;[128] in this-case, a bishop
or a:chbishop was permitted to inté;vene. The consultors weré
to notify the Holy See of the bishop's death, and once ‘theyg
had appointed a diocesan administrator, canon 432; §&4
‘required that he inform the Holy,See of his election. There
is "no doubt" tﬁat the consultors had the right to elect the
adminrstrgtor of a vacant see in the Uhited States, according

to the 1917 Code.[129] The rules for election are contained

//’fAr_‘. 127. Cf£. S.B. SMITH, Notes on the Second Plenary Coun-
cil of Baltimore, nn. 96-99. )

128. S. C. CONSISTORIALIS, Decree, "Maxima cura",
loc. cit, p. 75.

129. Cf. S. WOYWOOD, A Practical Commentary on the. .

Code of Canon Law, rev. by C. Smith, New Yofﬁkdgagner, 1948,
vol. 1, p. 1/8. | - :
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-

in canbns 160-178, and applied to the consultors electing the

administrator.[130]

During'this brief period of governance, the consultors
or the chapter; and then the adminf§t$apbr, "had - all the
ordinary powe£ of the bishop‘in Eoth épiritdﬁl and temporal
affairs; according ﬁo' canon 435, §1, but, before the

administrator . was elected, .they had to act together

collegially (céllegialiter); their power resided in the whole
body,h not in the indiﬁiduals.[lall While the " Councils of
éaltimore had never decreed that the consultors had. this
power, ig had been customary for chapters to govérn vacant
sees;[iBZ] the 1917 Code extended the role to the
consultors, by granting§ them this ordinary power on a

temporary basis, as mentigned in. canon 427,

Some K restrictions'were placed on the administrator's
‘power, - although canon 437 provided that the consultors could

not’ reserve any of his ordinary power te thems&lves, their
[

status reverting to that of "advisors" - as soon as the

administrator was elected, accepted the appointment, and made

130. C£. ibid., p. 179; cf. ‘also  J. ABBO and J.
HANNAN, The Sacred Canoms, .St. Louis, Herder, 1957, vol. 1,
p. 433, ; : _

131. Cf. P. KLEKOTRA, op. cit., p. 165.
T 132. C£. S.B. SMITH, Elements of Ecclesiastical Law I,
Pp.’ 494-495. .

]

’ -
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the profession of faith,[133] at which point. ordinary power

devolved upon him.

There wa$ one further role a;signed to éﬁe consultors
in the event of a vacant or impeded see: canon 380, §1 refers
- to .the two‘safes necessary for diocesén a}chives; the second
was for secret documents, _pgrticularly those concérned with
criminal trials. Two keyé w;;e préécribed for it - one for
the bishop and one for the vicar general; in thelevent of a
vacant see, the keys were to'gp to the administratoriand to
the senior cqpsultor. The vault was not to be opened unless
there was urgent cause, and the administratﬁy Qgs.required fp
have two consultors present to do so. Such legislation
ensuted privacy- and reduced the chances of privaée
information being leaked. Thé benalt;es for non-observance of
the law were severe,.unlawful removal of. any document leading

to a latae sententiae excommunication - prescribed for 1in

canon~2405.

-

’ . '
The consultors had special functions to carry out even .
after the election of the administrator,  despite his having
" the "ordinary" power of the bishop, sihce there we%e sevefal

limitations placed on the exercise of this power, as follows.

- Canon 113 brovided that the administrator could not grant

anyone excardination or incardination until the see had been

133. Cf. ibid., p:"166. ’
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vacant for a year, arnd then only with the consent of the

consultors.

= Canon 373, §5 required.the consent of the consultors for

fl

the removal of the diocesan chancellor and notaries.

- Canon 426, §5 concerned the situation where a consultor had
resigned or died when the see was vacant, - and had to be
replaced; the administrator rtequired the consent . of the

consultors to replace him. -

& -

~ Canon 958, §1, #3 .prescgibed ‘that after a year sede
vacante, the administrator could grant dimissorial letters to
a secular priest of the diocésé, only with the consultors}
consent. In an emergency situation, this could be done even

if the see had been vacant for less than a year.
. %

These canons were the only 6nes whiéh réquired the
consent of the consultors during the period of vacancy. It
can be seen that the restrictions piaced’ on ‘a. diocesan
administrator, howeﬁér;. were not intended f#r the bishop, -
' whose sole restriction as far as consent was céncerned, was
in'the matter of aiienation of Church propefty,. as reférred

to in canon 1532, §3.

+

.

v) Rights of consultors

»

The rights of consultors were enumerated in several

canons:
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- Canon 286, §3 réquired that they be 1informed when
provincial councils were to be held, and that they meet  to

select two representatives, who were to have a consultative

vote.

- Canon 334, §3 provided for the consultors to receive the
apostolic letters of appointment of the residential bishop;
canon 313  demanded the same of an apostolic administrator,

while canon 353, §2 required it of a coadjutor bishop.

-

- Canon 358, §1, #2 similarly required that they be called

to a diocesan-synod, among others.

' - Canon 425, §2 required thatfgzpsultors take an/gath before

assuming office, while there 'was ~the requirement of a.

profession of faith to be taken in the presence of the
consultors and’ the local drdinary or his delegate by an
incoﬁing consultor, according to canmon 1406, §1, #6. " The
vicar capitular similarly was required to make such a

profession in the'aresence of the cathedral chapter, and

therefore the consultors in its place,  where there was no

'chépter (canon 1406, §1, #4).

There are a few instances referred to by the Code,

- - * N - '
whi¢h used the term of "hearing” the consultors in reference

‘to some episcopal decisions: This seems to imply a lesser

~obligation . than those which mention the term '"consult'".:. To

some commentators, the obligation to "hear" implied that it

-~ ) -



o m e

'DEVELOPMENT OF DIOCESAN CONSULTORS 58

was sufficient £for the persons concerned to be consulted

”fﬁdividually; ~ the obligation to '"consult" called for

consultation of the whole group. Nevertheless, the fact that

these situations are legislated for, means that they deserve

‘attention in the overall scheme of diocesan governance:

- Canon 895 stated that the -bishop may only - reserve sins

after "hearing" his' consultors, if.outside a diocesan synod.

~

" - - Canon 1292 called for him to "hear" them before organizing

a special procéssion_for a public purpose.

- Canon '1303 referred to poorer parishes and the bishop's L
‘right to 1levy a charge for the use of their chufches by

priests for their own convenience, the charge .to be

“determined only after hearing the consultors outside a

diocesan-synod.(éano% 1303, §4).

- Canon. 1520, §1-required the <consultors t> be heard before

the council of diocesan administration was appointed.

2Ty
PR

Conclusion )

Perhaps the most.striking observation of this study is
that the institution of ;biocesan Coﬁsultdfs" almost occurred
by default, after they were  introduced as a teméorary
measure, while-'éonditions were qot,considered suitable for
establishing 'cathedral chapters. -The developing American

Church, .with. its diversity of .cultures “and attitudes,
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provides a fascinating study‘in'itself —-of groﬁth in numbers
" and inflverices -but along with conflicts with the secular

society and difficulties from ﬁithin.

In the .American éhurch, the increasing emphasis on
lacal epiécopal authority is seén in the ?irtual reversal of‘
stitions- by Propaganda énd tﬁe bishops ffom tﬁe time of i
Aréhbishop Maréchal's request to Progaganda for a- "modiffed"
cathedral chaptef,l suitable 'fﬁr'the Aﬁericén "missionary”
"scene, in the early nineteenth century, to the episcopal

. pressure against such a move in the Roman consultations held

prior to the Third.Plenary Council.

The bishops' prgference for retention of diocesan
consultors,. which wene- more OT lessftqtally under: their
control through personal seleﬁtion, afte: the 1917 Code (even
though election of half their numbeé'.ﬁy the clergy -was
decreed . by the Plenary Council of Baltimoré in 1886), along .
with the limited number of areas where their consent was
" required,’ meant that their usefulness was'limited. It would
appear chat many -bishops‘ saw them not -so ~much  as
repregentatives of the local presbyterium, Ibut‘as a means of.
support to their ‘decisions and relief of some of their
administrative responsibilities. The - fact that the’x_
consultofs' consént was not required for'éﬁy isﬁﬁe _;ccérding_'f

to the decrees of Baltimore, and only for a limited number of

administrative matters in the 1917 Code, indicates that their
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influence was dependent on the attitude of the diocesan

bishop.

The prissts, ‘on the other hand, seem to have beén
primarily c;ncerhed with their §pcﬁrity or, tenure in a ga&ish
as pastorg, and also wish quéice in clerical trials.” From
the evidence, it seems their interests were-mo; i these
areas  than in the practical issues of ocesan

_édministration. As for episcopal appointments: " littkre

progress was made in terms of ‘consultation of priests in .

general. It was understandable that the priests wanted more =

security and protection of their ri%ijf’ glven the random way

in which many were moved around,~and in which summary

_judgments could be given in clerical trialsuby bishops.

Accordipg to the,1§17.Code,..the nost significant fole‘
ascribed to the diocésan consultors'in terms of the exercise
of authority," waévauring the vacancy of a see, when, as a
body, they e%grcised'the ordinary pbwef of governance until
they appointed 'the Administrator.. The inéti&utidn of the
diocesan ' consultors in the general law of the Church - fram

1917 - has énsuredltheir continued‘existence 33 a, juridical -

person’ which has rights in the;_ 1
. .
ZesponsiMilities to.it.

Church and



- -  CHAPTER II

THEOLOGICAL BACKGROUND TO THE EXERCISE OF ECCLESTAL AUTHORITY

-

"Alohg‘with a historical account of the development and

organiza!%on of presbyteral-episcopal relations within the

“ North American Church. in the nineteentd centu}y, “a review of

o

the thgology-undgrlying the law 1is also a necessary part of
this study, in°® order to have a balanced pémspective of
legislation and structures from the pbint of view of 'tﬁe
whole :Cﬁurch. .It is clear that political and éersonal

consideratipns played a significant part in the formulation

of the législation on consultors in the United States.

Nevertheless, the £fact that they were-introduced‘ into the

generai ,taw-ofkthe'Church in the 1917 Code indicates that

the Roman -authorities acknowledged their = role and

applicability to local churches where cathedral " chapters

- could not be established. The fact that the bishop required

‘advisors chosen from the presbyterium, was never in dispute on -

’ . R, Y-
. a theoretical basis. It was the practical situation which led:

to the thwarting of the intentions of the legislagoré, to the

extent that consultors became more important in name than .in

function. .

. Hence, a -sfudy will be made first qi'the .mode}s of
Church and ‘authority. A brief historical ;sufvey of the
develdpment of éhe consultative pgzcess, - and of .the
episcopate angd 'its relétioqship to the ﬁresbyterium and léity
- from Apostolic times until 1917 will be conducted with - the

aim of contextualizing changes in ‘the expression of Church

“'.' . -' \ | ;\.

ho

[r4~.
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'structure from Vaticanmr I (186941870) to Vatican II (1962-
1965); these are the Councils which provided the theolbgicdl
thrust - for the Codes of Canon Law of 1917 and 1983

respectively.

A ?reliminary bases for consultatiqn id the Church | \

1. Some New Testament evidence

T

a) Consultation in general ¢

-
‘ A number. of pr1nc1p1es that are operative in any

shared’ decisxon-maklng organlzatlons of soc1ety can be -found
in the New Testament writings ~'at - least -in  embryonic
fashion: Among these,’ as qharacteristic of 'tﬁe apostolic
communities, - we‘;ould mention personal freedom;_theiequality
of nmembers, servi;e,“order and éuthority.[l] Freedom comes
from faith in_Jeéus Christ, who freés from sin and death {Rom
8.2). The radical equéllty of members precl;des judgments of
others baseéd on social class or on any other criterion (James
2.2-4); any divxsions_within the community are to be based on

charisms and capacities, to be exercised in the building up’

of the communiﬁy (1Cor. 12), and not on other elements.

N

Authority is dé‘be exercised through service of the

community, in the sense of Luke's description of Jesus as the

-

1. Cf. R. PESCH,' "The New Testamenﬁ Foundations 6f‘a
Democratic Form of Life in the Church", in Concilium,
63(1971), pp.. 48-59. - :

- P
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’5 leader who "comées as one who serves" (Lk 22.24), and John's-

account of the»washiﬁg of the ﬁeet at the-Last Supper (Jn
13.15) as _a mgaél to follow. Thus the mission, 1life and
service of Jesus set Ehe pattern for life in the early
Church; which operated in a manner quite different from that
of the.secﬁlar world éUrrounding it, but in which chrL;;ians
- were actively involved. The understamding of "office" in this
context was truly based on‘the nature o serviée, the duty of

each member.

New Testament references to minisfry and Service

'(diakonia) indicate- that the power .of office in the Church is

based on 'ﬁhg ministry and power of Jesus Christ’ himself,
" : [ - N i
thereby demanding the elements of service and self-effacement

- o

in the role of continuing the Chqrqh's‘mission. Any authority
_exércised . derives from Christ," as 1is seen in - the
aéknowledgment of offices as a gift of the gléyified Lord to
the community. The responsibility of office in the Church is

two-fold, "in that it is christological in origin and. cannot

‘be ~separated from  the community. It  rgmains  the -

-

_;H_\; responsibility of the commuﬂity to have some part- in the
- exercise of authority. The antithesis of true ecclesiastica{
authority is ﬁhe notion that acquisition of office entitles

one to exercise power for its own sake: The community must

» always be c&nsidered in any decisién if this decision is to

-

'be'faithful to christian principles.

THEOLOGY OF ECCLESIAL AUTHORITY . 63
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The early Church communities evélved. ‘through the
active involvement of members in cofTaboration with their

- bishops and presbyters in a d . reflecticr and

. were interchangeable in scrlpture and examlnatlon of relevant'

‘cdnsultetion, a considerable degree of autonomy was in
% evidence, in -&ach early community, as evidenced by the

following brief.resume.
) | e,
b) Presbyterium in the Early Church Lo

/

The underetanding of the ﬁfesbyte;ium as a collegial
entity.of.prieste in the local Church was cepmon‘in the early
rcenturies - of christianity; but this reality, _aﬁd even the
rnetion, .faded as the Church spread geoggaphiceily‘and grew
epmerically. Some -backgroued as to its origins - will be

congldered.

-

It would seenm that theg!erms eglskogg and presbyteros

New Testament texts léaves us uncertain whether’ they

indicated separate functions, although there are suggestions

. ' n .
tkgt the '"elders" or "presbyters" in the Jerusalem church

were ‘edmiﬁistrators (Acts 11.30) and togR part in decision-
‘making at the Council of Jerusalen (Acts 15.16). The
Apostolic'communitie§ seem o have used the term "preebyter“
to embrece "all 'tﬁree subsequent distinctione‘ of bishop,

-

priest and iaymnn."[ZI- Their role was descfibed thus:

o 2. J. . PURCELL,'fg?up_zihet}tute of the Senate - of
Priests", in The -Jurist, A8(1978), p. 134. . . ; .

-

-
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They appear always in the plural and act as a
group; they do not travel from city to city like
the Apostles, " but fulfil their tasks within the’
framework of a particular congregation; , they
assist the Apostles in the administration of the
community; and their office is a contihuation of
the apostolic  office of preaching . and
teaching. [3] _ ‘
The“collegiality existing ameng bishops and presbyters
could be seen as deriving from the collegiality of the pope
and the bishops, which in turn can be seen as an analogy of
the original- college of apostles with Peter as head. From his

; o . )

letters, St. Paul's model of the Church was not primarily

pyragidal, since his image of the Body of ‘Christ emphasized *

the ffact that mgmbgré had different charisms to be used in
building up .the poﬁmhﬁft?/(;; in 1Cor. 12.1—29):‘ However,
somé‘ Hierarbhicaifstructure s evident in his outline'of.the
'respopsibilities of; gpostles, propﬁeté and.cteéchers (cf.
- 1Cor. 12.27-31). But individual leadership in many of the

diverse communities soon developed as christianity spread.

-

Leadership.'éf'the 1ocal.c0mmunity by the bishop was
commoﬁ by the end ?f?the apostolic age, but with evidgnce of
_tﬁ% presbyterium's sh&ring in the authority of the leader
through consultation and sﬁpport. fhis-authority

[...] which peftains to the presbyterium is a

directive authority and a deliberative authority.
The basis for this authority. will be  the

-

B Status.of the Senate of Priests, Washington, CUA, 19638, pp.
8-9. :

L]
Lt

3. Ibid., p. 134, citing W.D. WALZ, The Juridical

L
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‘sacramental ordination of the presbyterium, its -
inseparable connection with the office of bishop,
the nature of ministry, and the charism . of
. priesthood, which is, of course, a charism for
\ leadership and governing. [4] -
The authority of ‘the priests, then, -was to be exercised in ;

harmony and collaboration with their bishop, whose role was

to.unify this authority. . . ’ -

iy

Existing Jewish organizations and :institutions
certainly influenced the process_qf development of the early
commuﬁities: The Pastorél Epistles fail .to distinguish
between the roles of bishops and presbytefs, with'community
leadership and‘ministry realized in "elders" or "overseers";

Timothy' has hands laid on him b§ the presbyterion (1Tim-

"~ 4.14); elders govern, lead and teach (1Tim 5,17),!while one
of Titus' roles is to assigﬁ presbyters to eﬁery town (Tit

1.5). The basic pattern, then,. is not entirely .consistent, .

but could bé described thus:  *

Jesus Christ founded the community - and-
communities, ' aided by the ' activity of  his
Apostleés and disciples during and ' after his
lifetime; community and .ecclesia naturally
contain authority; this authority realizes itself

_ in many ways stimulated by needs, _cultures, by

. theological or 1liturgical emphases, by the
different  approaches of the Apostles. This
plurality is part of an evolution of- Church form

which evolution tends away from pluralism. [,..j

- The number and form of these community leaders

#lere realized in different concrete forms, and

there were qualitatively different dimensions in

) _ o _ . - S
' 4. A. -PADOVANO, "Ecclesiastical Authoricy and the
Senate of Priests", in Chicago Studies, 9(1970), p. 214,
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the leadership and polity of the community. [5]
In tﬁe apogtélic period, when the apogties were ab;ent, the
role of bishops, elders and-presbyters appéars to have been
to "celgbraté. the - Eucharist. and Sgovern the community

collegially."[6]

2. Presbyterium in Patristic writings

a) Clement,  Igpatius ‘of Antioch, Polycarp .and
Hippolytus ’ .

-

Clement's letter to the‘Corinthiéns (ca. AD 96) from

_Rome was written from one church to another, without

_reference  to a local bishop as head - at a time when there .

was dissent within the presbyterium in Coriﬁth; it testified
to thé presence of colleges of presbyters both in Corinth and
in Roﬁe. The existence of a'typé{of "colleg{ate presbyteral
gévernment" coutd explain the lack of reference éo a bishop

as head of the community.[7]

In the early second century, the letters of Ignatius
of Antioch (ca. AD 110} to different churches emphasized the

collegiality . of the presbyterium, with priests forming a
' a

5. T.F. O'MEARA, "Towards a Roman Catholic Theology of
the Presbytery", in The Heythrop Journal, 10(196%9) pp. 394~
395. et :

. : A

6. T. GARCIA BARBERENA] "Collegiality at Diocesan
Level: The Western Presbyterate", in Concilium, 8(1965), p. .

1. - - : —

.. . . S J
7. Cf. ibid. . o TR

-8

L]
-
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college or "senate". (sunhedrion) around their_bishop,[Sl
‘where a "strong and intlmate bond with' nystical' overtones
exists between the blshop and ;the- presbyterlum,"[Q] but

where the priests were 'seen as subject to the bishop, just as

‘the" apostles were to the Lord. Nevertheless, the authority of

.the ‘biehop was shared, with the unxty of the presbyterium -

dependent on the~pr;ests cominon bond with their bishop. Thls

"model might not have been typical throughout the Church, - but

its theology was quite developed, with presbfters and deacons

joining the bishop as leaders in their communities.

The Church at Philippi seems to have been governed
under a "pure collegial regime" in Polycarp's time (ca.  AD
107}, since texts of the period contain elements .of what is
today wunderstood as colLegial; éovernment, these  being

"identity of authority, plurality of members and corporate

. action."[10].

1 The Apostolic Tradition of Hippolytus (ca. AD, 21§)

. . : i - 2
refers to "the grace and counsel" given to the newly-ordained

- ———

" T 1
o

8. C£. B. BOTTE, "Collegiate Character of the Presby-

- terate -and - Episcopate”, - in . Etudes sur.le sacrement de

1'ordre,.-Paris, Cerf, 1957, pp. 97-1Z4. ATlso referred to in:
RCQLE, '"The Presbyteral Colleges of the Early Church",
in Concilium 17(1966) p. 14. R

9. F. HAARSMA "The Presbyterium' Theory or Programme
for Action?", in. Concxlium +43(1969), P 32.

— ° 10. T. GARCIA BARBERENA, loc. cit., p.° 12." See also G.

D'ERCOLE, 1oc Jgit., passim.

- Y

!E’ .
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priest, in. order that he "help_the priests and gbvern“"the.

People of God. ‘He was to participate in the "council of the

clergy" "and  to .receive the : "co

presbyterium", conferred by the bishop

" gathered . for' the election of a bisho

mmon Spirit  of the

-[11] The presbyterium

p, whose

conveyed' by the laying on of hands by other

powers . were

bishops; ‘the

priests part1c1pated in the prior election with the people,

\\\\“'and then, 1n a sacerdotal gesture, extended hands over the

gifts at the ‘altar. The ordlnation of prlests involve the_

laying on of hands on those To be or

dalned

by - the, other

Ty
prlests present, ~&s a clear sign of ministry together in the,

common spirit of the presbyterium, in the governance of the

People ' of ch, so that "tﬁef‘form a

college

sharlng the .

bishop's burdeng."[lZ]\‘Echoes of this sense of common unity

in the preébyterium were incorporat

ed into

Constitutions of the,late fourth century.[13]

o

‘ 53

bP Cyprian

the Apostolic

By the third century, the decline of the presbyterium

- 11. Cited in'J. LECUYER, 'Le.
Prétres, formation, ministére et vie,’
Coll. Unam Sanctam, n. 638, p. 280.
Responsibility in’ the ¥irst Five
Colleges ard the Election of Bishops",

70~

in terms of infl ce in dioce'san goyernance was evident in

Presbyterium"® in Les

Paris,

Cerf, 1968,

Cf. also J. LVNCHL "Co-

Centuries:

in J.A.

Presbyteral
CORIDEN, .ed.,

Who Decides for the Church? Studies” in Go-ResponsibilL;z,

Hartford, CLSA, 1971, pp. 20-25-

-~

12. B. BOTTE, loc. cit., p. 77.

13. Cf. J. LECUYER, loc. cit.,.

p. 280.

N
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. Cyprian's writings (ca; AD 249-258), which reflected the -
"h;“,mbvement towafdé centralization of-thé episcobal office. The
: 'b%éhopﬂs miﬁistry was as head oﬁ_the presbyterate, '"endowed
‘--;ithf_pe;sbhai pre;ogativég of go;ernment independent of the
presby;ers:"[lé]" Wﬁile. Cyprian formulated the famous
expresﬁion'that{he made no décisions "without your adviée and

conseh& of tﬁe people,"[15] his VLSion of the episcopal rolé

- was considerably more authoritarian, with "the people unlted

to 1its Dbishop (sacerdos) and the flock adherln to its
pastor."{16] In his words: "the bishop is in the Church, and
the Church is in the bisﬁop; and. those who are not with the

., . /\
bishop are not in the Church."[17] The _ bishop's apostolic

succession® - symbdlized by th? cathedra - and his
resgonsibi ty for the malntenazaf of unity in the community

were the foremost factors in Cyprian's mlnd;
problem faced in this period was the tendency towards sc

and heresy in a number of communities, so that centralization

. 1
P,

- : of authority was seen as a necessary solution.’

(14, T. GARCIA BARBERENA loc. c1t., P.c 12.

15. "Nihil 'sine consilio estro e; 51$e consensu

', . - plebis [...]." Cited by 8. BOTIE, loc. .cit.,”p. 78. Also by
" "R.B.. £NO, " Shared Res onsibility in TE E rly Church", in
' - Chicago Studies, 9(1970? p. 136 . )

\," 16. B. BOTTE, loc. cit., p. 78.°
. —_ -
. 17. Cited in ibid. from Epist ©6.9, in G. HARTLL ,
ed.,* Opera Omnia & Tﬁasci Caeceli Cypriani, Vindobonae, Geroldi;
1868-=1871, vol. 3, p. 727.. . o

-
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‘ The }it#}gy and discipline of this pefiod also
demonstratéd this centralization: the bishop Eelebrated ;h;
euéh;rist when - he was p}eéent, efﬁhilé the priests
concelebrated; he was to prepare.ghe éateéhumens and presiae-
ét the rites of initiatioﬁ, .assiéted by the priest; he was
the teacher of the people in matters of doctrine and Ehe one

who reconciled and judged.[18] Hence the term présbyterium

/Eggggéd in ‘meaning from the early writers such as Ignatius °

and Hlppolytus, for whom there Were connotations of equality

w1th the blshop in Church leadershlp. The later sense used b%

Cyprian - whlch. reflected‘ a rtole for the presbyterium

. v '
subordinate to that of the bishop, prevailed in the long -

term. At the same time, tee'"presbyterium" retained a sense

L
of respdnsibility in acting as the bishop's advisors in

. governance, ‘as well as .having 'gréater . independent.

responsibflity for Word and sacrament in ministry to “"local .

communities. , The coetus presbyterorum was the senate.ofs 'the

local Church primarily in the second and third centuries.[19]
N S

There remains the question of what.is of divigz“and of
ecclesiastical law in \\Esgird to the structures . of

administration and the exercise of authority in the' Church.

' Cyprian's view ‘was that episcopal powers ;n_gdbernagcg were

-

7.

-
»

L\_ C£. B. FOTTE, loc. cit., PP 79: 81a

19. €. J. \EE§UYER loc. cit., p- 8t
7"- -‘g-\ ) . T—‘

-

v hd -

3
&
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preeminent by divine law.. Some form of ministry was present.

from the pbeginning, passed on from the apostles, but the

)

writings teveal that its ~practical expression was not

uniform. - It .‘yaried, depending on culture ‘and other

ontemporary factors:

There 1is ministry and leadership in the
tian community but it can realize itself in. *
diffexent ways. Our collegial form with bishop
co-working - priestls is one of these
realifations. Authority’ within community exists
from~ Jesus and the welve - apostles, but
particular realizations /of.this ministry stand
between "divine" and "ecdlesiastical" law. [20]

-

.The centralization of authority at the local level
occurred as the Church grew. An intermediate stage of
development can be identified between "a pluralistic,

diverse, somewhat creative and adaptable Church order'[21]

fnd"the later hierarchical structure whioh became the norm. .

Thg presbytera ole became more'important in one particular

aspect of minfsStry: this was in the celebration of .the-

. sacraments, since the bishop could not * do everything

- - a

sacramental in "each community. ;But . the’ counterbalancing

factor was the loss of the collegial sense and activity among

the priests. The ministry of”the Word and sacraments became a

presbyte}al responsibility, but . it the western Church,

confirmation was reserved to the bishop as the completion of

’ .
1

‘ e

o 20 T F 0 MEARA loc. cit., pp- 396 397
Mﬁses..-* L

B!
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r

Christian initiiation. The link with his eucharist was seen in
the practxce of sending consecrated bread from’ the bishop's

Mass - the fermentum - out to the presbyters in charge of t%F;

smaller communities. [22] -
3.  Church and State involvement

The conversion of the Roman emperér Coﬁ;tantine (ca.
AD 313) effected pubfic acceptanFé of christianity, which in
turn led to.even greater dispﬁrsion of presbytgrs, sgnt 'by
their bishops to carry 6ut their mission to preach ché wbrd,

celebrate the Eucharist and the other sacraments in distant

communities; the 1irreversible decline of the collegial

L4

presbyterium was inévitable. The. relatively rapid change of"’hf“Eg

circumstances and resulting practice has been summarized

thus:

In the .third and fourth centuries a
decentralizing tendency entered. In the third
. century the Eucharist was generally celebrated by
the bishop. But as Christianity expanded, when - .
‘there had to. be more than one 1liturgy for a
church, when the small communities in the cities
were  organized, and = espectally with  the .
evangelization. of the countryside and small

towns, presbyters became the pastors of these
churches. [23] ; e

Fr this experience' arose the more highly structured
- . : .
monarchical model of the Church, Even so, the presbyterate

r

22. Cf. B. BOTTE, loc. cit., p. 8L. »

L)

23. T.F. O'MEARA, loc. cit., p.'397. Cf. also Y.M.

CONGAR, "Presbytérat et epIscopat", in Sainte Eglise, Paris, -
11963, p. 292£¢- .

T
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-

remained . Ya priestly. body, assisting ;hd\supphying for the

b¥shop in his charge of governiﬁé the people iof God."[24]

The lack of formal stfucturing was evident in ; these early

centuries as liturgy and faith were dev ing in diverse.

-

atmospheres and cultures, but the focus on t bishdép as
leader (was wone of ' the earliest gonsistent 'feétu:es of
ecclesiastical life -

There are no liturgical books and no codified.

law. The " bishop is the sole legislator for his

. community. He lives very close to his people,

consults his presbyters on important matters, and

even seeks the consensus of the people, But he is ™~
dependent on no-one. He 1is thHe head .of the

community. [25] \ '

< X

4. Signs of declining collegiality

What could be termed as "diocesan collegiality" faded
‘ -

when bishoprics "became larger and pfiests acted as '"rather

isolated vicars of the ﬁrban bishop."[26] 1In - addition, the

political situation of- the Roman empire, A along with the
adoption of principles-of Rémah law, were predominané factor;
in the westerthhufch's organization, whereby:.

ysﬁém of decisions of ecumenical &nd

ls began to enclose the community in

of directions and minutiae, until the
ions .of the Roman See (which became more,

a whole
local cou

. 24, B. éOTTE, loc.'tit.; p; 83. - T

25 Ibdd. . e

26. T.F. O'MEARA, loc. cit., p. 397. -

- L * -
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. o " ..
and more frequent) made theAChurch an absolute.
monarchy. [27]

In’ this way, the Church was transformed "by firm}y.aecuring-

the 1little prifjeds autonomous communities in the diron
collar . of a g:z::zzz\ juridical machine.”[28] Thus a f:-
political environment1evolved in wnlch power was 'exerciseo -
1ndependently accordingzto law, "bound neither to senates nor;

to popular consent.ﬂ[29] The evolution_ of centralized
authoritxapontinued until the thirteenth century,r,when papal
;supremacy was at its medieval peak,¢w1th the: presbyterium and
-synodal activity on -the regional level being replaced by
archdeacons and cathedral chapters at timé% acting.éf rivals /”

for power, rather than as adVisors to the local bi: hop.

.

The consczousness of the bishops seeing themselves - as

belonging ‘to the "order of’ bishops" (otdo episcoporum)” ’/)
demonstrated: ~a gsense  of . collegiality._ among them. »/ ,

‘Historically, they were SUCCesSSOoTsS, of _t e apostles,\ and

* "hierarchically, they-\\jfrmed_ ?' separate <)ﬂ;‘:}eai‘;sfi

27. B. BOTTE loc. cit., p. 84. Cf. also .E. LYNCH
"The History of CentTalizatlon: Papal Reservations", in J.
CORIDEN, ‘_ed., The Once and Future Church,_ .Staten Island
Alba, 1971 pp. 5/-109, which traces’ the course of increasing ,
papal authority and -control over the whole Church from -
Apostolic times to the twelfth century. - L

28. B. BOTTE, loc. cit., p. 84. : .
T, 29. T.F. O'MEABA, loe. cit., p. 398. .
Yo. cf. B...BOTTE, ‘loc. cit., p. 87. o
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. n\\igcision—making in the Church, pp. 140-210.

I 'é_;S. The emergence and decline qf'the cathedral chapter’

‘more detall by P. TORQUEBIAU,
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-’:- ) . _- '.:." (

Incorporation‘_occﬁfrgd through a collegial act, in-tﬁgé-lat

-'least three other bishops were required for Eog&eé{gsioﬁgﬁ as
dedreed’ by the Council of Arless(AD 314).(31]. Perhaps the
most-i&portaht aspect of this genge of collegiality, .though,

et . ) .
was *&ts contribution to the sense of wunity through.

eucharistic communion and a common faith.

i& I the’fifth-century, St. Augustine, as SiSHOp of
Hippo, first organiéed priésts who were attached to the 4
cathedral church” on a formal basis With a rule and common "

_residende with the bishop. 'The term "Canon" derived from

" their observance’ of.rules or '"canones"; the term "chapter"

désignated a "college" of clerics-"endowed with a juridic

personality, 'whose principal function is to render solemn .

worship to God, in 4 cathedral or_coliggiate'church";'as werg
as having somerrolé in administration.132] .-

\

. ;;3{¥\slnon 20, cited in P. GRANFIELD, "The Historical
DeveldPment of Ecclesial Democracy", in Ecclesial Cyberme-
tics: A Study of Democracy in the Church, Wew York,
lan, 19737 p. +152Z. TIn this chapter, Granfield .
oyerview to community participation in- the process . of

1

. 32. While the term "chapfer" or "ca itulﬁm“'w,s’.'ét
.applied to such a body umtilathe tenth céntury Ey'“éc'teggs,

fArchbishop of Ins,” it coyld bBe applied retrospectively “to, .
"Augustine's "canons". = Cf£.P. TORQUEBIAU,  "Chapitres d o
- ¢chanoines", in R, NAZ, ed., Diictionnaire de dro;

canonique, Paris, Letouzey at An&, _1935%13985, vor. 3, ) - :
.530. For further discussion on the subject,\ see J. GILCH%i§¥, .
"Cathedral Chapter", 'in New Catholic En tapedia; New York, -
McGraw-Hill, 1967, pp: - . a\gu et 1s discussed in
S"Chanoinks"”, /in Dictionnalire de

tu

P

. . * .. . . . . -
. ’ -t .. : o SRR - .- .
& | o - : . . :
. ‘ _ . . o . ..
i - ) . ] . -] _ -f.: . ES ) ) N . .
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Some three centuries\}ater, Chrodegﬁng of Metz in the
" eighth Egntury (ca. AD 755) drew up canonical rules qf'common
. Iife, which became the basis,of later capitular rules. Common
1ife, however, was not very popular @ith clerics who

preferred to retain their persorial possessions and prebends,

even though they still played some role as advisors E;—\Eﬁéx;ﬂ

\
"bishop.

-

The' ;arly cathedral chapters were only a remnant of
what was once the_foéqs of ﬁinistryi- the pfessyterium of the
local church - with presbyters gathered:ardﬁnd their. bishop
as a ﬁniteé force, guldlng thELT people in falth thgse who'l
remained - at the cathqﬂral formed the bishop s council. or

senate. ~The commdn life -of many canons  had virtuaily

“  disappeared by the eighth century, but the cathedral chapters

~ continued to gain ‘rights, power and -gfluence in Church and
‘civil affairs, reaching their peak between the eleventh and

fourteenth centuries.[33]
*

&

) The"efeveﬂfhr century Greéorian reform brought in

stricter rules. Conflicts’ developed Dbetgeen " chapter and B

-bishop as the cathedral chapter as @ corporate bady = with
- _ X - :_U » :

o ) : ' 4

dr& canonique, vot. 3,‘ cols. 472- QBS, “and "Chapitres de

-

' 'chanoines™, 1ibid., cols. 530-595. The latter articles give

comprehensive account of the hxstory of chapters and canons.

‘33, cf. J. PERCELL, isc. cit., p. 137..-CE. -also ®.
“TORQUEBIAU, loc. cit., and J. ‘CTECHKTST-, Joc. cit.
. B . . ) ) 4
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rights and status in the Church" developed and
progressed.[34] By the twelfth. century, it became customary
fo* the chapter to elect the bishop; this practice was
confirmed by the Fourth Lateran Council (AD 1215). When the

. : ~

see was occupied, the bishop was required to seek its counscI

- W
or consent in- prescribed cases.{35]

From °~ the thirteenth to the sixteenth cenﬁuries, the

édministration of a diocese during a vacant see was subject
. .

to the jurisdiction of the chaptér: whose péstoral interests
were  somewhat bomplicafed by the fact that the canons were
involved with the wealth and corporate life\bf the city with
business interests predominant; corruptién and abuse of power
seem to have - beefi somewhat prevalent throughout this

. period.[36]

. Three factors characterized the chapter: proximiEy to

the episcopal church, praying divine office or having solemn

worship 1in common, and playing a role in major matters of

diocesan governance as adjutants to the bishbp.‘P. Torquebiau

contends that chapters - even though not designated as such’

by name in the early centuries - are virtually "as old as the

-t
i

34. Cf. J. GILCHRIST, loc. cit., p- 249:*\5\

L .
35. Cf. P. KLEKOTKA, Diocesan Consultors, Washington,

- DC, CUA-Rress; 1920, p. 9. T

36. CE. ibid. . -

A
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&
Church" itself.[37] Théy also had the riéht to impose
eccleéiastical ‘sanctions, £from the time of Ivo of Chartres
(ca. AD 112?), and, through its role as the bishop's senate;-
the chapter "played a continuous part in the administration

- of a diocese."[38]

t
»

The Council of Trent - in its general legislation to
correct abuses - enacted decrees of reform of ;he_ chapté}s,
which nevertheless retained the right to carry out. dioceszn

administration sede vacante and to elect the new blshop 139]

Their spiritual role of common worshlp in the cathedral also
.seems to have been at least defined even if not practiéed.
The chapters had

{[...] a twofold corporate existence: one as a
senate of the bishop; the other as a corporate
body of its own. [40j ’ ‘
Ironically, then, the chapter, initially established
as a means of "assisting the bishop in running a diocese,
became a negative factor thrdugh,its tendency - to operate .

independently of the bishop, whom it had elected. Laws from

Rome, subsequent to the thirteenth century, modified capitular

Y

37. ¢cf. P. TORQUEBIAU, loc. ait., col.-532. Cf. also
J. MANSI, Sacrorum Conciliorum Nova et Amplissima Collectio,
Paris, Welter, 1901 1927, 53 vols., 23:1011.

38. J. PURCELL, loc. cit., p. 138. x
 39. Cf. P. KLEKOTKA, op. cit., p. il.

40. S.B. SMITH, Elements of Ecclesiastical Law I, New
York Benziger, 1892- 1893 9th ed., p. 495,
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power, - generally by reducing its responsibilities:

Appointment of bishops became a papal prelogative - though

theoretically still a capitular right until the 1917 Code.
The Councxl of Trent (AD 1545-1560) legislated for ‘"chapters

to appomnt an administrator w1th1n ‘eight days of a See's

-becoming vacant, and subjected them to "episcopal visitation

and correction."[41] The cathedral chapter, then, was a
limited realization of the original intention to involve the
whole presbyterium of a  diocese in the decision-making
process of the bishop by'consultation, as a successor of the
early presbyteral colleges; this is the conclusion reeched
after reviewing the development of diocesan organization from
the early Church through the centurles. éentralization‘ and-
concentration of authority were the hallmarks of the Church

in the period up t¢ and beyond the‘Council of Trent.

6. A historic principle of consultation

!
One historical principle concerning consultation was

sometimes applied tp ecclesial deliberations: this was stated‘
as "what touches all, is to be approved by all" ("Quod omnes

tangit, ab omnibus approbetur"). Y. Congar describes it thus.

[I1t] comes from Roman Law, where it was ‘a
simple law of procedure. Brought in by the

. communitarian current of the twelfth century, and
even more deeply by means of the traditional

41. J. PURCELL, loc. cit., p. 139. The relevant
Tridentine legislation is recorded in+J. MANSI, op. cit.,
vol. 33, 165-166, canon 16, and ibid., vol. 33, 45, canon ;

-
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christian sense ' in matters of political 1life,
ecclesial life and common religious 1life, the .
maxim quickly took on a broader meaning, in the
sense of a system of advice and consent. [42]
By the thirteenth.century, it became
o [...] a pivotal constitutional principle *in
the Church and western polity generally. [...]
in the ecclesiastical sphere {the maxim was used] .
[...] as a.sort of general directive requiring
the consultation of interested parties before
certain actions were taken in a.community. [43]
Its application marks ‘the complementing of the church's
hierarchical structure with a degree of ‘consultation .and
consent in the community. So it was recognized diuring this
period that the Church's structures should accomodate broader
participation, not so much as a means of preventing bad
decisions, but to reflect.a turn to - "consultative
leadership", -with broader involvemeﬁt of the people who are
affected: with the issues at hénd.[&d] At the same time, the
.bishops still had the final power oﬁszdécision' and alone

‘signed the conciliar documents of the Church.[&S]' By the end

42, Y.M. CONGAR, "Quod ‘omnes tangit, ab omnibus
tractari et approbari debet”, in -Revue historique de droit
frangais et &étranger, 30(1958), p. 2Z58. Cyprian's Zamous
statement on seeking the consent of his presbyterium and
people implies use of the same notion. The subject is treated
at length by Congar, 1in this article, pp. 210-259. Cf. also
W.J. LA DUE, "The Right of the Church People to participate’
in Egzlesial Decision-Making", in Studia Canonica, *~ 7(1973),
p. 184. ' : ‘ .

43. W.J. LA DUE, loc. cit., p. 184.

% .44, J.A. CORIDEN, "Shared -Authority: Rationale and
Legal Foundatien", in Chicago Studies, 9(1970); p. 182.

45. W.J. LA DUE, loc. cit., p. 184.

» -

\\-”‘\
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of the thirteenth century, however, the mood within the -

Ghurch changed to a more authoritarian exercise of authority.

The point is that consultation - even beyond the level of the

clerical - was an operative principle at some stages in the
-

v

_Church's history. -

. .The process of decision-making should include genuihe
consultation, and- not merely result in acquiescence to a
1eaden'e decisions or proposals. Models of - participatory
decision-making from government,  business ‘and  other
organizations,_|demonstrate an effective means of crEECiug a
greater'sense‘of inuolvement and responsibilify among members
of a grcup, SO tuat this adage still holds true-in the Church

in the modern world.
. (‘ - ’
B: The understanding of authority in the Church leading up to the

1917 Code

. . |
- The movement of centralization. of -authority and
administration, which had been givén a strong momentum by the
Council of Trent, was continued through to  Vatican I,
culminating in the promulgation of the definition of pabal
infallibility in 1870. This conciliar teaching underlies man;
of the canons of the 3917 Code; this is poiuggd out, for-
lnstance by M. lDortel -Claudot, in his study of " the
relationship between Rome and the Church universal.[46]

46. CE£. M. DORTEL-CLAUDOT, "Rome et 1'Eglise univer-
selle du XIIe au debut du XXe siecle", in -Eglises locales,

”
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,lghe éoal of this section is ta élgrify'development; in
theology of. the papacy, episcopacy aﬁd‘presbytéréte, 'so.that
the relatioﬁéhips between them may be studied, giving some
backgréund'to the relevant éhndns_in Section II in Bogk II of
the ISIY Code, in relation to the hierarchicai_strpdfure of

-

‘the Church.[47]} . N
1. The Council of Trent and its aftermath

Perhaps. the most consistent: period in . the , Church's
history, in terms of theological perspective, " has begn thé
period’ betwéen the Council of Trent and Vatican I (AD 1545-
-1870), during which tiﬁe-ithe Catholic Church became
increasingly embattled against societies. which were rapidly
changing, whether through revolution or less violent social

change. -
Y

The Reformation -eventually led to the Council of
_ Trent, and the subseqpént C;unter-Refo;m within the " Church,
gPich‘ >emphasized continuity with Eféditign as well as
_uniformity in worship and docérine, for the sake  of
preservation of the faith. Ehis-called for strong central

government, with universal laws over Catholic practice,

wherever the Church had survived.the reformers' zeal.

Eglise universelle:’-comment se gouverne le peuple de- Dieu;
Lyon, Chalet, 1373, pp. 47-39.

- -

47. CIC, 1917, canons 215-486. - | Va
¥ 4 ie ) . .



»

. .- ' THEOLOGY OF ECCLESIAL AUTHORITY - 84

-
-

The someyhat.pentfalized governance of the Church in

this period led such-theoyogiéns as Y. Cdnga; to speak éf the

“"pystique"” of authority which permeated the Church after
Trent - demonstrating a "complete i@eptification of God's

Aw;il with the institutional form of authority. In.the latter
:it is* God himself whose goicé wé_héar_ and heed."[48] The

- exercise of authority ‘in the Church was controlled by the

Pope,” the episcopus universus, wunder whose’ jurisdiction all
C/

church matters came.

The delggéted papal power which the bishop exerdiged,
gave him “greater sﬁanding in the Church from the time of
Trent, beﬁoref which time mﬁcﬁ of the jurisdiction had been
assumed By the a;chdeacohs; whose powér had increased -over
the centuries, and by.ﬁﬁe monasteriés and cathedral chapters.
Hence, although the understgnding of papal authdrity was at
its 'peak; in effect, the .bishops had quite a degree of

~authority - restored to them in tﬁeir own‘ aiéce5e§.[49]

The Tridentine debate on the sgbiécﬁ of 'episESpal

jurisdiction was £far from unanimous; the Spanish bishops

apparently wished to see episEopal jurisdictionm over a

48. Y. CONGAR,-"The Historical Develo;;Lnt of Authori-
ty in the Church:. Points for Reflection,” in J. TODB, ed.,
Problems of Authority, Baltimore, Helicon Press, 1962, p.
144, -

' 49. Cf. J. LYNCH, "The Changing Role of the Bishop: A
Historical Survey"., in The Jurist, 39(1979), p. 309. :
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. _- . /J L.
dioéese"éxpla}ned a§$coping directly from God, rather than
through the popé:LSO] Their arguments _wére outweighed by
thosé who supported the view that the power of qrderg was
conferred,lby the séCr&hent and that of jurisdiction by gapa}
-concéssion. Objections feﬁ;ined, howevef, to the implication ;
that the episcopate yai;dtnied any di?ecé-responsibility for
the Church ‘universai, "reducing the bishop to a mere
functionary or .bicar}qf the Pope within the limits of his
diocese.”[51] in..practice, then, the bisﬁbp was given
_considerable .power in'his,own diocese after Trent, although

its exercise was limited in theory by papal authority.
T : ' s

-SOme time after Trent, in the 18th century, an author
such as J. Bolgeni is found treatiné ;the question of
. eplscopal authority and -collegiality in a way which
anticipated the teaching of-Vatican"II.[SZ] His -theology
focussed on the Church's indissoluble unity through . the
-universal episcopate, whereby the bishobs were in communion '
wiéh one another and dependent on the Pope for theiri
. au;hénity: - )

. He (Bolgeni)' éees in the  hierarchical
constitution of. the Church a reflection of the

50. Cf. S. 'RYAN, "Episcopal Consecration: Trent to .

Vgtican II", in Irish Theological Quarterly, 33(1966), p.
136. . . .

51. Ibid., p. 137. . . _
.52. Cf. ibid., p. 140.

-
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'myscery of the inmer Trinitarian life in Cthat

same fullness which is vested 4n the Pope, also

found in the episcopal college as a whole.. [53]
While his views might nct have been typical of the general -
pnderstanding 'cf' ecclesiastical authority - papal and
episcopal - at the time, his writ;ngs were not anathematized.
Bolgeni described the biscop as possessing powers of orders
and jurisdiction in his own diocese, through his- communion
Qith the Pope-gﬁd memcership of the college of bishcps;‘ as a
member of this body - the successors of the apostolic
collegg, ’hc shared ;in ‘the universal jurisdiccioh of Ehé
Chu;ch. 515 addition, he described each diocesan bishop as
having.his own authdf%;y.in ché local chctch-fcr which he was

2. Vatican I 8pnd its teachings - ) -

feéponsible.

a)-éapal infallibilit;

The- ac%s of VaticaanI' fevcaled ; consistent
thcologicai opt;ch for centralicat?on'of authority and che;
primacy ofRome in all,decisionjﬁakiﬁg and policy formulation
for _thc Church universal. The capacy was seen as the focal
point for <ontrol, .with che'episcopacy dependent on-it for
jurisdicc%on; the presbyterate was recognized as having
minimal bbwér; dependent - on the local bishop for .its

exercise. All jurisdiction came from the pope, and not even

-

© 53. Ibid., p. 145.
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the bishop could exercige his‘ministrf'withoug-é canonical
missién fromllﬁg pope} In contrast to Qolgeni!shﬁositioq, thé.
theology of Vatican'l, as revealed in the section on the
Roman Pontiff in the 1917 Code, attributed this jufi;dictidn

direcEly-to the supreme authority in_;he.Churchl[S&}

-

'The Vatican I definition of‘infaliibilify came as a
}ogical development vof the way in which papal authority was
| being ‘exercised on the ecclesiastical ﬁiane.. It stated ﬁhat
the definitions of the Roman pontiff in matters of faith and
morals are irreformable of themselves,- not even through the
consent of the Church. [55] No mention was made of monarchy
in the documents, but there is the clear implication of a
monarchical mentality behind them.[56] There were certain
limitationé on the pope's power, in that he could ﬁot dehy
revelatién Sr its definition in dogma; nor could he aboiish.
basic structural -eleménts of _the church, such as the
episcopate. = Thus the model Qas mofe of a consﬁitutional
monarchical nature rather than that of an absolute monarchy,

if all implications of the definition are considered.’

54. CIC, 1917, canons 218-221.

- 55. Cf.  Vatican I, "De Fomani pontificis infallibili
magisterio", in H. DENZINGER and A. SCHONMETZER, eds., Enchi-
ridion symbolorum, definitionum et declarationum de rebus Ei-
del et morum, Ed. 35 ¢ emendata, FPFriburg-Brisgoviae, Herder,

> P

- 56. Cf. P. GRANFIELD, "Ecclesial Cybernetics: Communi—-

- catigg 'in the Church”, in Theological Studies, 29(1968),
P '
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b) Preliminary signs of episcopal collegiality ~

While Vatican I had concentrated on the roie of the

papacy and its authority in the Church, the fact remains that

.-

there was a schema. prepafed on the role of bishops 2

_ Constitutio’ secunda de ecclesia Christi,[57] but circumstan-

ces 'prevented its being treated at'the Council, which was
disrupted by the unstable political situation of the time. As
a counter-balance to the definition of papal infallibility,

this document would have acknowledged episcopal collegiality
.as a reality in the Church,[58] 4in much the same spirie as’
"Bolgeéni's .earlier treatise. Nevertheless, this Council did

. State that the "power of the Supreme Pontiff is far from -

standing in the way of ordinary and fmmediate i%piscopal_

jurisdiction."[59]

- In 1875 - the German bishops issued a declaration on
the relationshlp between the papacy and the episcopate LEhey
declared the lndependence of each diocesen bishop in the
exercise of jurisdiction in his own'éiocese, and stated that
he was not_simpiy a papal ‘delegate, but had~power in his own

-
*

-n.' .

. 57. This is discussed by PL‘GRANFIELD in ibid., in
reference’ to G. DEJAIFVE, "Primauté et collégiaIItE au
premier concile du Vatican", in Y.M. CONGAR and B.D. DUPUY,
eds., L'épiscopat .et l'Eglise universelle, Paris, Cerf,
1962, pp. 639-660.

58. CE. P. GRANFIELD, loc. cit., p. 189.

59. H. DENZINGER and A. SCHONMETZER, op. cit., p. 792. °
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right. Pius IX's response to it was favorable; he claimed it
"presented the true meaning of the Vatican decrees" in a way
which "leaves nothing to be desired."[60] Meanwhile,
however, the "orthodox" theologians adhered to the notion of

"papal infallibility, supremacy and Jurisdiction.“[Gl],

During the same period, Bolgeni's-th s was rejected

by such proponents of papal absolutism as D. Palmieri, whose

1877 Treatise on the Roman Pontiff was rather.lop—sided in
its analysis of ecclesiastical nqwer, concentrated totally in
the nandsA of the Pope, as "the one supreme power in the
Church, with tne bishops receiving their power f;om him.ff62]
The bishops, then -had been.given some consideration -as to
their role in the area of euthority, and their individual
po}é; as "suecessors to the apostles" was acknowi:aged :in
preliminary deliberations for the Council in 1870. But, in
the ensuing per iod, the upper hand was held ultinately on the
teaching - level of the Church by the proponents: of virtually'

absolute papal authority.

" With the theology of the episcopacy moving into such
an official vacuum, the power of orders was stressed .as the

distinguishing factor between bishops.and priests. It was as

60. P. GRANFIELD, log. cit., p. 190.
61. S. RYAN, loc. cit., p. 147.

62. D.  PALMIERI, Tractatus de Romano Pontifiee'-cumi_

-proieébmeno de Ecclesia, Romae, 5.C. de Prop. PFidel, 1&/7,

p. %92.

o
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if a bishop's‘role was simply to provideﬁoore gr;eets. The
former could ordéio and_confirm;'ﬁin addition to the normal’
priestly powers of’ eoheecretion and absolution; but .Ehe
jurisdictional power was left to the Pope. The {solation of
power 1led to a "theology of the sacrament of Order which has
lost its roots [...] in a splendid isolation",[63] and left

it disconnetted from .a theology of the Church.
C: The 1917 Code and models of authority

1. The models

>

a) Perfect- society - .

N The 1917 Codé legislaoed with Vatican I theology in
mind, as cam:pe -seen from an analysis:of the canons relating
"to power and authorityf?}he changes in the role of the ‘bishop
and the effect of the .theology of the episcopacy found in the
documents of Vatican I 1ncorporated into the Code, can be
expressed. under manflheadings.[GA] The Church was sééﬁ as a
pyramidal structure; with the pope at the head, the bishops
on the_nexo.fudg down, folLowed by clergy,- and religioas with

laity at the bottom.  The notion-of the Church as a hperfeco

- ™~
society", possessing within itself all of the power required

~

63. S. RYAN, loc. cit., p..149.

64. CEf. V. 'WALSQ "The Theological ‘and Juridical Role
of the Bishop: Early 20th Century and Contemporary Views in
Apollinaris, 44(1971) 5 ppv "39- 92. - -
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for its 1life and activity, perhaps 'hest summarizes this
model. This was expressed by D. Palmieri:

It is a perfect society, neither part of, nor =%
. subordinate to another society; for if it is of .
- this kind, it .possesses the capacity to achieve
- its ends, whereby it forms an integral and total
. society in itself, and thus is perfect. [ﬁS]
TR ' , R

i

A dual .purpose was expressed by .this model: <o

pregerve: the Church's 1ndependence from the State, and to .

réinﬁotce_ ebiscdpal authority frOm wfthln. The 1dea of the-

Church as a "society" arose from the idea that ,it..was'aﬁa

stableé and moral union, made up. of _many- members, to attaln a

common .- end, by ‘common means."[66] Thus 1ts deflnitlon was@~'

morej’political than theologlcalv but. this’ dlstortlon Was

.

.'assumed by the .theology manuals~and continued 'to-_beﬂ!the,

predominant "official" model influenclng the formulation® sofh1i

L~

the 1917 Code. Theoretically, the goal was to preserce“}:;;:

"ecclesiastical _independence" from secular' society, rather
£

"than to emphasize papal monarchy" [67] but the latter ‘was

very much the reality existlng in the Church, particularly

after the fotmal definition of papal infallibillty.'

vy

65. "E& est perfecta societas quae neque est’ pars -fjai"
alterius societatis, neque alteri. societati subordinatur; si . ..°]
"enim huiusmodi est, oportet ad consecutionem finis;- quo fite .

-ut societas integra sit et in se tota, hic est perfecta.”. D
PALMIERI, op. cit., p. 378.

166. V. WALSH, loc. cit., p. 42. - -

67. J. CUNEO, "The Power of Juris iction: Empowerment

for Church- Functioning and Mission Distindt from the Power of

Orders", in The Jurist, 39(1979), p. 189. . , .
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b) Monarchy’

”

Along with the "perfect society" hodei; the view of
the Church as a monarchy also,prevailed; the pope was seen as
the absolute 1eadef; with the biehoos somehow sharing in this
power in their own dloceses.‘ This view has been described as
of "divine 1aw or right" - instituted by Christ himself {68]
One problem ‘with this vision is that 1; was based on the view

that the monarchy was the ideal form of government in- a

—

society - an idea which was fast fading in many secular
societies’ gt the time, :pahhiEularly in the light of the
revd{::joné of the 18th ano‘i9th centuries. fe is clear that
this 1imited-vie}oh handicapped theological development ., and
expyession' of ecclesiology in'b;oéder_ categories.[hé] .This

pb§§—Refqrmation; vision of the Church saw thetpope as the
e .

Erfhcegs of the society, governing auctoritate propria, with

the Church possessing the power of jurisdiction as a result

of "its being a societas perfecta.[70] Pius X's famous

"EEtatement' on the reépective roles of clergy and laity .In the

-

P

”fjﬁ Church epitomized the clericalism of the Church at the time,

'lflascrlbing to the laity simply a passive role of obedience and

. .
o

68. Cited by R. KRESS, '"Membership and Leadership in
the Church", in The Jurist, 42(1982} p. 34. Many other
theologlans similarIy wrote of the Church in this style after
Vatican I.- . ,

69. C£. V. RYAN, loc. cit., . 45. & -

. 70—Cf:- -JM.- HUELS, - "Another Look et Lay-Jurisdic- - -
tion", in The Jurist, 41(1981), p. 60. ’

o
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-subservience tq ecclesiastical authority:

The Church is by its very nature an unéqual
society. There are within it two different
classes of persons: the members'ofhthe various
orders of the hierarchy, and the multitude of
believers. These two cl sses are so distinct that

it can be said that with the hierarchy alone
rests the right and the authority to move and
direct members towards the goals of the society.
The office of the multitude, on the other hand,
is to permit themselves to be ruled and to follow
obediently the directives of the office-
holders. 71]

This move towards ®bsolutism demonstrated the marked swing
from the "constitutinal spirit of the thirteenth century" to

the "absolutist atmosphere which pervaded the 1917 Code.™[72]

"This mentality led to a somewhat distorted, dualistic
. -
"7 - conception of the Church as a perfect society on-the -secular
1evel - having all the powe#s proper to it - and, on another,
gigher 1eve1 .aé a spiritual entity possessing vicarious
power. from Christ.[73] The dichotomy evident in these two
concepts retarded progress towards a more unified and
QERE:» '

71. P. GASPARRI, ed., Codicis i&%is canonici fontes,
Rome, Typis Polyglottis Vaticanis, 19245, Vol. III, p. 664.
Translated from the Latin by, W.J." LA DUE, loc. c¢it., p. 185.
The original statement was nade by PIUS X, In his Encyclical

"Letter, "Vehementer nos", February 11 1906, in ASS,
39(1906) pp. 3-16. .

sppmp

72 W J. LA DUE, loc. cit., p. 185. :

.

73. The article by J.M. HUELS, "Another Look at Lay

Jurisdiction", in The Jurist, 41(1981), p. 60, sees this as a
necessary result of the "perfect 'society"” model of the Church
at the time, not unlike many secular societies, and aided by

-

the fact of t;ﬁ existence of the Church as a temporal power,

with the pope.# ruler (princeps).

-

———
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balanced 'vision of the Church, especially in regard to the

position and role of the "lower levels" of clergy, religious

T

and laity. - o .

The .next point to be examined is the mode of ‘exercise-
of ecclesiastical jurisdiction. The monarchical model
requires that all power of jurisdiction come from the top of

the pyramid, which leads ecclesiology to be described as

"hierarchology” - "the theology of those having the power of

" leadership."[74] The pope headed the structure, with the

bishops in charge oﬂ the local churches under him, supported
| o :
by clergy who were totally dependent on the bishop for  their

jurisdiction and ﬁhe exercise of their orders. Laity only

fitted into the pﬁcture on the bottom 1level as passive‘
followers, with 'mno pbssibility of - exercising any

1 -

. . |
ecclesiastical power.  Extremes were rteached in such

expressions as: "The pope himself is the Church" ("papa

ipse ecclesia"); and the rumored statement of Pius IX: "I am

Tradition" ("La Tradizione - sono Io").[75]

Historically, it can be argued that attacks /on the
hierarchy prompted such reaction and concentration of power,
but. to.the detriment of the understanding of the Church as &

—

"Mystery"' - a concept so dear "to the Fathers of the ancient

74. R. Kgpss, loc. cit., p. 34.

- -

75. Referred to by Kress, ibid., p. 36.



Church and the Maéterg of Medieval Scholasticism."{76]

Following from Pius X's earlier declaration on the role of

the laity in 1907, the view of one commentator on the 1917
Code was that: ‘ _ ) -

The <Catholic Church “is the Church of the
clergy. Pope; bishop and priest constitute the
Church. According to ifs canon law, the clerics
alone appear as full fledged members. The laity .
are but the people who are to be 1led and
taught.[77]

A study of the 1917 Code supports this statement to -some

THEOLOGY OF ECCLESIAL AUTHORITY i, 95 -

e f
. \'5”
v

extent,* in that laity are rarely mentioned and there, %'

generally in reference to obedience to authority.[78]

2. Ecclesiastical jurisdiction

-

Jurisdiction is "3 canonical vehicle of . Church
organization."[79] It will first be considered as "public
power", or power of govérnance; canon 196 (of the 1917 Code)

sees '"the power of jurisdiction, that is, of ruling, which is

i

r

76. Ibid., p. 35. |

- 77. U. STUTZ, Der Geist des Codex iuris carnonici,
Stuttgart, Enke, 1918. Translated trom the Latin by R. Kress
in ibid-, po 36- ., : .

. 78. The section de Laicis of the 1917 Code, contains
44 canons (682-725) - mainly concerning associations of the
faithful, while the 1laity are only mentioned in 2 canons:
Canon 682 gives them-the J'right" to receive egclesiastical
discipline, .the spiritual goods and helps for salvation,
while. canon 683 forbids the wearing of clerical dress! This’
limited view is discussed by A. CARTER, in "Bishop-Priest-
Laity Relationship in the Light of Vatican II", in Studia
Canonica, 1(1967), p. 157.

~

.. .79. J.J. CUNEO, loc..cit., p. 185.

™
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of divine institution in the Church, as either of external
forum or-@nternél forum."[80] Analogous to the power of the
state, jurisdiqti;; is seen as a public power to be directed
towards uniting a plﬁralit& of individuéls, the‘"c;pacity to

rule or direct members of the society with legislative,

_executive and judicial functions." Authority, then, is seen

as "the ‘right to oblige members to follow the end of the
society."[81] Its purpose is to place a .juridical bond
between the means to be used and the ends to be achieved in-a

society; but primary 'questions concern how it is to be

exercised and by whom.

All ecclesiastical authority has its source in Chrisg,

s0 that:

[...] the apostles and theif successors do
not £fill this power in their own  name, but by
reason of their institution in this function by .
Christ and for him.” Through the jurisdictional
power given to the bishops, Christ himself

-governs his Church, ~ the same as, through the
power of the sacrament of Orders, he constitutes
.his Church in each of his members. That is to say
that the obedience vis-a-vis the holders of
jurisdictional power in the Church, is equivalent
to the obedience of Christ and that disobedience
to them is equivalent to disobedience to Christ.
But through that, the apostles and their -
successors do not take the place of Christ. They
do not bind men to themselves, but to Him whose
servants they are. [82]

X

80. CIC, 1917, canon 196.

81. J.J. CUNEO,'loc. cit., p. 186.

-
-

82. G. SIEGWALT, "L'autorit& dans l'Eglise: son fﬁgtijj

-,

tution et sa constitution", in Revue de droit canonique,

22(1972), p. 102: translated from the French.:
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.. ..
G. Siegwalt, in his study on authority in the Church,
identifies historically the confusion between the roles of
secular and religious authority, when the Church was as much

involved with the governmenﬁ.of secular society as exercising

' its spiritual authority over its supbjects --through- its -

léadé}s. The Council of Trent bound the exercise of orders to

the minigperial.pyiesthood, as the "“power of conseérating,

™~ _ . . -
offering and distributing the body and blood of Christ," " as

well as the "power of remitting and retaining sins",[83] not -

only in the sacrament of penance, but more generally in the
mission of preaching the Word and administration of the

sacraments.

The impact of temporal law on traditional Roman
Catholic gonceptions of ecclesiastical aqﬁhority is seen in
the relationshiﬁ between the doctrinal and goverﬁhgntal
" aspects of Church -ministry, ?itg the 1917 Code seeming to
place the former magisterizl role under the heading of
'jurisdiétion, so that the governmental disciplinary dimé?sioﬁ
ipclﬁded the doctrinal level of teaching and believing.[84]
Hence the sourcé of confusion is evident® about who has ng“
poﬁer of jurisdiction. - The invplvemeﬁt 6f non—orééined

members of the Church being anything but passive would have

b o

83. H. DENZINGER and A. SCHONMETZER, op. cit., w
1764, p. 412. Translated by G. SIEGWALT, loc. cif., p. 117.

84. ¢f. ibid., p. 118. .. . o

&
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been seen as a risk to the Qrthodoxy.of doctrine, which had

-~

to be. kept'-under the control of thoses ordained - more

specifically, of the hierarchy. ‘

-

» The influence of social phenomena . on the Church's

exercise of power is also treated by F. Houtart, who sums up “

-

the problem of authority in the Church thus:

. Moreover, the . confusion  between the
supernatural and the profane has produced in many '

"'»  religious systems an identification between the
religious hierarchy and . the . social
stratification. This has happened to the exteng
that .the holders of religious authority become
partakers in the establishment. [85]

. In addition, to highlight the legitimacy of authority, apart
from this legal-societal obligation; he consfdérs the
- categories” of M. Weber. Thése_,are: tradition, affective

atti:u@gs"énd' a rational belief-in_the value'bf .guthority,

~

leadiﬁg.to'the description of the Ehreé types of authority as
"papriarchal", ' "rational-legal" Ibureaucrafic)J and

"charismatic". These ‘categories of authority then shed some

[

1ight‘on its exercise in different ways in the Church:

Firstly, authority "is charismatic, because
its origin is divine. Secondly, authority is of
‘the rational-legal type, because in a modern-
society religious authority has adopted a.certain
number of means of communicating and acting from
the rational universe in which it lives. Thirdly,
in a number of domains and regions, authority is
of the traditional type especially where a

>

: 85. F. HOUTART, "Cénflicts of authority in “the Roman
Catholic Church™, in Social Compass, 16(1969), p. 316:




wt

" THEOLOGY OF ECCLESIAL AUTHORITY 99

L)
-3

sacralization of _.the. social order still’
predominates. [86] - .

These categorfés"of..leadership help identify the
ChurcH'E;;EEZis_'for‘many asﬁects of fulfilling its mission
through the direction of its members. The contrast between
the _Vﬁertical-hierarchical“ model of the pre-Vaticég. 11
Chgrch and the "hofizonéal-collegLal" modei .of .the pos;j
Vatican II  era is a kéy factor in analysing the changiﬁg
attitude to its exercise on the part of Church membérs-and.of
those in authority. Its orgénization is characterized'b; the
functions 'of transmission of ultimafe values, which{’engble

socialization and continuity in diverse cultures. Flexible

structures of organization are needed, as. are the means of

LY

providing for the collective expression of the members. This

is apart from the fact of the system of legitimation being

based on divine revelation.[87]

)

-

J." Beyer's contribution to the discussion cannot be"

neglected either, as he speaks of the unity of ecclesial

power, despite the zlear categories of Orders and
jurisdiction, defined in the 1917 Code and operative in

Church 1life since the Council of Trent.[88] Thé question of

33
86. Ibid., p. 316.
87. C£. ibid., p. 309.

., « . .
' 88. Cf. J. BEYER, "La nolwelle définition de 1la
'"Potestas Regiminis', in L'Ann€e canonique, 24(1980), pp. 55-

67.

~
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ordinary and delegated power is another area - of interest,

,treated by A. Stickler, who asserts that:.

[...] incon;estably,. in the Catholic Church
the power of governance has - - always  been -
considered inherent in the office and not in the
person, and that the origin of the attribution of
power is attributable 'to the office,
independently [...] [89] .

Ordinary power is conferred_wiﬁb a particular office, while
delegated power is given specifically to the 'person. This

dimension of sharing authoriCy leads to further questions of

-‘vr;?

who can partiCLpate in thé power of governance and casts:

doubts on .the necessity for the clericalization of many
offices connected with the exercise of jurisdiction in the
Church. These aspects of power will be considered .in more

._detaii, from both pre- and bésthatican 1T vieﬁpoints.

a) Orders and Jurisdiction aécording to the 1917
Code

Fromq‘traditiona&"ﬁpst—Tridentine caronical doctriney

ecclesiastical jurisdiction may be seen -as relational - in

, that it is associated with the community, and is not just an
individual possession-

The power of orders is received sacramentally
in the rites of sacred ordination or
consecration. The power of -“jurisdiction ;is
received through concession of canonical misglon

. (except in the case.of the pope [...]). The power

89. A. STICKLER, "Le _pouvoir de gouvernement° pouvolir
ordinaire et pouvoir delegue“ in L'Année canonique,
24(1980), p. 72. He considers the question of power at lower

levels in the Church, through delegation to the individual
person.
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of orders is a power for/ sanctifying through the
exercise of divine wofship, = especially the
Eucharist, the adminiftration of sacraments and
wrewgacramentals. The power of jurisdiction is for
public rule. The power of orders is based on an

- indelible character received by the person in the ’
sacrament. The power of jurisdiction is based
upon a moral relationship established between the

person ruling and the other members subject to
the rule. [90]

Jurisdiction is seen as the uniting principle between the
person exercising it, the community and the entire ecclesial

communion. In this view; the two powers may be seen as

separate and yet allied, with a "relational cntology of

- ~
jurisdiction”, rather than a "personal ontology dependent on

clerical status."[91]

In other words, even in the'context of the 1917 Code,
an‘ argument can  be made for jurisdiction's not  being
necessarily dependent. . on the power of orders and for "the

laity to have the capacity, through baptism, to share in this

' power by delegation. ‘Needless to say, this was not then the

prevailing view, as has been described in the accounts on the

‘.

role of the laity. ' . ‘.

'J. Beyer also speaks of the "ontological nature " of
ecclesial power", in ‘his consideration of ché "distinction -
between orders and jurisdiction. With that of orders as

sacramentally based and exercised ex opere oPerato; the nom-

90. :J.J. CUNEO, loc. cit., p. 189.
91 . J..M. HUELS_, lOC. Cit. > .p. 60-
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sacramental exercise of. jurisdiction provides for all éther

“éuthority in the Church; the impiication then being that it

is delegatable power:.This delegatable}poweriis
[...] received by divine mission .at' the
moment of his election by the sovereign Pontiff
or by canonical mission given by force of office
or through simple concession or delegation. [92]
He also points out _however, that historically,~ the tuo
powers were often considered as united and indistinguishable.
The 'confusion_ of the 1917 Code in this matter, in 1its
distinction_ of . the two and yet insistence on reception of
orders for the exercise of jurisdiction, remains an area for
debate. Suffice it ‘to say that the unity of ecclesial power
is founded on Christ as "supreme pastor of the Church."[93]
Though defined as distinct powers, orders and Jurisdiction,

“"remain one in their source ‘and divine origins, in the force

of the Spirit, the soul of the Church,"[94]

k2

Orders were considered to sanctify individuals .who

received them, as well ‘as enabling them to sanctify others,

-

while jurisdiction was seen as a means of governing the
organization or society. Such a dichotomy fits in with the
e

preceding theory of the monarchical, perfect society, but the

complete separation of these two powers was not conducive to

92. J. BEYER, loe. cit:, p. 55.
93, Ibid., p. 55. ; -
94. Ibid.
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a balanced ecclesiology, since an "artificial duality" in the
theology of the episcopacy logically resulted. 'The spiritual
and temporal planes were delineated as separate, with no

suggestion of ény autonomy for the bishop in his govérnance

. of the local church - beyond that specifically designated by

the Pope. Any dispensations to be‘granted or concessions -

"~ given were subject to papal approval.

. The ceaéhingsf'of Pius XII were consistent with this

line of thought: in the encyclical Mystici corporis, it is

asserted that bishops received their jurisdiction and mission

from the Pope, immediately upon their acceptance of the

appointment.[95] This power was seen as "truly episcopal” by’

Vatican i,[96] and was reiterated as such 'in the 1917

Qode.[97] Yet the independence . or autonomy of any diocesan

~

bishop was severely restricted, subject to Rome's approval.

-

-~

" b) Papal and episcopal jurisdiction

On che hierarch15?1 levEI,’ in reference to the pope
and bishops exercising their authority in the Church, the

exaggerated division betwen the powers of orders and

jurisdiction added another facet - beyond the models of

-

95. Cf. PIUS XII, Encyclical Letter, M§stici

_corporis, June 29, 1943, in AAS, 35(1943)L)$§’212, no.

......

96. Cf. J. BEYER, loc." cit., p. 56.
- _——
97. Cf. CIC, 1917, canon 218, §2.

~ -

-

/w | R = ‘
- ' t " ’ . .
- . ’
. -
.
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perfect society' and monarchy - fto the © 1917 - Code's
understanding of authority. In prior canonical tradition, the
power of orders was seen as received through- ordination or

_ consecration, and the power of Jurisdizzyon through canonical

mission, except for the-pope, - who ceived it by. divine
right, on acceptance-of his election2[98] .It was considered
that the Holy Spirit conferred orders, while the Church
prov1ded Jurisdiction. Yet, the jurisdiction was restricted
to the cleriggl arena; while both concerned 1ndependent areas
of eccleSiastical power, orders were a. prerequisite to
receiving canonical mission for the exercise of Jurisdiction.

The logic seems ‘SOmewhat - gontorted, but reflects  the

contemporary understanding.
This divistom of jurisdiCtion on “the hierarchical
level into the two areas of papal and episcopal, the former
" being Universal and the latter particular, was seen as of
divine .right: No link with orders was identified, and the
pope remained the sole source of the subordinate epi pal’

jurisdictiOn. This" explained how orders could be/held. as
valid ouCSide the Church but? without Jurisdiction,.and how a
non-bishop, such as 2 vicar apostolic, could recelve
-Jurisdiction from the pope WlthOUC Qonsecration. Practically,

the pope could appOint or temove bishdps, and limit ctheir

U e

ot

98. cf. J. CUNEO, loc. citc., p. 189.
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authority as he saw fit, so that all power was' in his

hands.[99] Canonical mission £rom the pope endowed' the

bishop with his power of Jurisdiction in his own diocese, to

-Uﬁich it was limited.

The limitation on episcopal jurisdiction, however,

r"

left the- bishop's_concern solely with his own diocese. and

failed to account for his responsibility to the entire

“

Church.- The modél was distorted in terms of a 'historical.

- . i - :
understanding of the episcopacy,~ where collegiality had- been

M

"an integral part of church governance. “The ;,Eisdiction’

 received through appointMEnt of 1ndividuals to ecclesiasttcal

offices, as well as the.authorfky of %gpods of .the, local

Churches was .interpreted as a part1c1pation in ' papal

~

. . .t ha S 1
authoricy. ' - o

. Y N . _ :
The bishops in an ecumenical council were considered

to'be‘exercising papal' rather than personal authority;*thus:

their- role fitted into this restrictive model of delegated

" papal authority. Perhaps” this vxew could be interpreted.as a

remnant of the reaction against conciliarism and the emphaSis,-

placed on the primacy of the papacy at Trent and during the

following centuries. The title for bishOps, as "Successors of
- the . Apostles" was more honorary than empowering, despite

‘earlietr‘practice.fto the.contrary, when bishops had more

H

99..Cf. V. WALSH, loc. cit., p. 55. N e
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authority {n their own right,[100] . The apostles were seen as
- faving "extraordinary“ powers, . but succeeding Dbishops
' possessed only "ordinary" power.f'The extraordinary fact -Ls
the . way in_ which this centralization of authority in the
papaCy had restricted the traditiona) authority of bish0ps in
~the1r own right, particularly in regard to collegiality. Such .

was the theological atmosphere after Vatican I guiding the
formulation of the 1917 Code.

-

In reviewing the right to autonomy  of the local

Churches - particularly in the liéht of the 'legitimate
diversity" evidenced doring the patristic period - and ' the
central authority of the Roman Chufch, Y: Congar indicates
—that the narrow‘perception'of the Catholic Church as- one

large diocese with the Pope as bishop was-too limited and was

in need of change.[lOl]

c) The'divisions of ecclesiastical jurisdiction

The traditional division of ecclesiastical
jurisdiction into ‘legislative, executive and judicial
components derives from a civil law theory proposed by  John

Locke and elaborated upon in relation to its application to

/

100. c:fj’ ibid., p. 67.

101. ' Cf. Y.M. CONGAR, "Autonomie et pouvoir central
dans 1'Eglise", in Irenikon, 53(1980), PP- 291 -313.

L
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.
thé Church by Montesquieu.[102] The theory arose from the
;onsideration' that the varig@s functions of government and
coﬁpetence far eacp area should be shared - as pn means of
mi@imising abuse§ and'protgctiﬁg individual freedom. The

analogy falls short for the Church, where, traditionally, the

- powers have not been separated from those who e&éfcisq' them.

Nevertheless, the division does cover the "various activities
required by the goverﬁﬁént of the Church."[103] The power of

governance - pcotestas pascendi seu regendi - has as its end

the "comﬁon religicus good of the faithful who-coﬂégitute the
Church."[104] Functions and powers are seen as separate,
with the former being the broader me;ﬁs by which the ends or
common good of the society are met, while the latter are
given to the persons or institutions formally involved in the

fulfilment of these functions. -

. 102. Referred to by C. LEFEBVRE, in "Pouwwdirs de
1'Eglise”, in.Dictionnaire de droit canonique, wvol. 7, col.
76. C£. also A. OTTAVIANI, Iastitutiones iuris publici
Ecclesiastici, wvol. 1, Ecclesiae constitutio socialls et po-
Cestas, editio quarta emendata et aucta adiuvante 1. DAMIZIA,
Pontificium Institutum Utriusque = Iuris, Romae, Typis
Polyglottis Vaticanis, 1958, pp. 735. Ottaviani treats these
three divisions of the power of jurisdiction, *according to
his model of the Church as the "perfect society."

103. W. ONCLIN, "The Church Society and the Organiza-
tion of its Powers", in The Jurist, 27(1967), p. 13. Cf. P.G.
MARCUZZI'S article "Distinzione della 'Potestas Regiminis' in
legislativa, esecutiva e giudiziaria",- in Salesianum,
£3(1981), pp. 275-304, alse provides a detailed account of
the reasons for each of these powers being separate, and he
outlines the significance of each in relation to Church
governance. )

e 10&. W ONCLIN, 10C. CLEuy Po-Beov oom oo oo
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While the bishop,_as'the ordinary and 1mme§ihtg pagfor..
of a _dioéese,[lOS] ‘posgesses all the pbwe} of governance
nécessary within his diocese, the tripartite -division of
powers 1in the Church ehablés him to delegate various duties
of office to others. In distinguishing between the -three
areas, the legislative function embraces the general laws and
prescriptions of tﬁe Church - be-ghey "laws, comﬁonlprecepts?
" or approved canoniéal’éustomsl"[lOﬁ] The bishop alone is the

"local" legislator, and so 1is fully responsible for any

'diocesan_legislation and its implementation. A

The executive or administrative function includes

A

issuing instructions_:%' explanation of laws, and ﬁarticula;
decrees for their i::{ementation, apart from rihg ?roader
pﬁrpése of taking "all individuai measures and concrete 'acts
useful t5 the end of a society."{107] In a dioceée? the
vicar general is often charged with re;ponsibiLity'forl this
area, which Qas the most likely to be affected.by the active

involven®nt of the various diocesan organisms of consultation

- whether chapters of canons or consultors, as defined in the

1917 Code.

fv/j ; - , o a

105. C£. CIC, 1917, canon 334, §1. -
106. W. ONCLIN, loc. cit., p. 13.
107. Ibid., p. 14.

4
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Thirdly, the judicial furnction relates to judgments,
. penalties for offences, and consideration of rights - of

“individuals and groupé in the Church, so that there is a just

means of due process where contentious issues arise or where
the law is brokeh. The judicial vicar or officialis 1is

*

usually the .5ishop's alter égo in this sector of diocesan

administration, according to the 1917 Code.[108]

This division of powers in ghe Church was appropriate
through . the grification of the wvarious aspects of
governance and its distinction from sacramentaf ministry, but
there is no satisfactory resolution of the practical
separation of orders from jurisdiction, despite the clear

differences in functions. A. Stickler's .historical analysis

details the diverse and active roles of many l;ity in these -

processes through the centuries.[109] In the 1egislative
area, laity appear to have had a say concerning matters of

*faith and discipline, through their presence at the councils.

In matters requiring judgement, similar practices were

observed, with jurisdiction being delegated to junior clerics

- not only bishops - by the Pope himself. Then, in the
exercise of executive power, whether papai or episcopal,
priests or deacons were often delegated to - assist. They

worked in areas relating to "disciplinary, penal, patrimonial

108. Cf. CIC, 1917, canon 1573. _ .
109. Cf. A.M. STICKLER, loci“cit., pp. 78-85.

-
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. f
questions et cdtera, which concerned <c¢lerics as much .as

laity."$110]

Iﬁ the 1917 model of authority, . the power to be
exer¢ised on the diocesan level by clerics other than the
bishop comes from the local bishop. In this 'scéna}té,'
distribution of the functions was not a means’;f changing the
source of the power, which ultimateiy came from Christ,
although channeled absolutely through the pope. The role af
the dioeesan consultors, then, as one group who'was to assist
the bishop in di¥cesan governance, was highly dependent on .
the biipop's.choice of 'members and his directives.

d) The exerﬁise of authority;ccording to the 1917
Code ‘o

A brief exémination of some of the relevant canons of.
the 1917 Code reveals. the adoption of the preceding theology
of the Church,. of papacy and episcopacy in the "rew"
-legislation. Canon 107 provides a: statemenﬁ of the
distinétion between clerics and laity:

By divine institution there are in the Church
clerics, distinect from laity, -although not all

clerics are of divine institution; both clerics
and laity may be religious. [111]

110. Ibid., p. 80. Stickler elaborates on the involve--
ment of lower ranking elerics and laity-in the exercise of
jurisdiction with many examples.

111. CIC, 1917, canon.107: "Ex divina institutione
sunt in Ecclesia clerici a laicis distincti, licet non omnes
‘clerici *sint divinae institutionis, utrique autem possunt

esse religiosi.” n

-
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Thed—“EEBEitloa- introducing the section on cleries[112] -
) . : ‘ (V=4

refers to-the hierarchies of order, consisting of bishops,
priests ' and ministersy fnstituted. by divine right, and

jurisdiction, constituted by the supreme pontificate and

\supordina;e episcopate, reiﬁforcing the hierarchical
structure discussed previously. Canon 109 defines the
division between the.powe} of‘ofders deriving' from sacred
ordination, and the power"of - jurisdiction arising_ from
canonical appointment.[113] Canon 201, §1 states that juris-
diction c;n be exercised over subjectslonly, —an was.seen as

existing independently of episcopal ccnsecration.[114]

The section on the Roman Poﬁtiff begins with canon
218: his power of jurisdiction is defined as "fuli and éi\
supreme" over the whole Church in matters of“.faith, morals ‘
and discipliﬁe;[lls] Canon 219 then reasserts the pope's

"full power of supreme juriédiction", which comes immediately

. "
" -

S

. 112, Cf. CIC, 1917, canon 108, §1, which describes
clerics as all who have received tonsure. ’
113. CIC, 1917, canon 109: "Qui in ecclesiam hierar-
chicam cooptantur, non ex populi vel potestatis saecularis
.consensu aut vocatione adleguntur; sed in gradibus potestatis
ordinis constituuntur sacra ordinatione; in® supremo
pontificatu, ipsomet iure divino, adimpleta conditione
" legitimae electionis eiusdemque acceptationis; in reliquis
~gradibus jurisdictionis, canonica missione."

114. CIC, 1917, canon 201, §1: "Potestas iurisdictio-
nis potest in solos subditos directe exerceri.™- s
115. CIC, 1917, canon 218, §1: "Romanus Pontifex,
Beati Petri Tn primatu Successor, habet non solum. primatum
honoris, sed supremam et plenam potestatem iurisdictionis in
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i

on his acceptance of legitimate election.[116] ‘épﬁ;inéent on
this papal authority{“ the ﬁower'of an écumenical’épungil is.
'défined in-~canon 228 as beiﬁg‘"supreme", _but, srgnificéntly,
.mnot as' the "fﬁll and supreme" power attributgé~;o the pape,

@ whose authority the council is subject.[117]

The section on bishops commences with cangn 329; they

: -
rule ‘their dioceses with "ordinary power", under the

* authority of the pope, who freely chooses and appoints them.

While their aposéolic succession is acknowledged, no special

powers are given as a result.[118] The guarantee is that

-

local churches will always have bishops to rule * them. The
erdsuing canons in this section emphasise 'papal authority

. further: canons 329, §2 and 331, §3 give the pope-alone the

Foonmi
oy

universam Ecclesiam tum in rebus quae ad fidem et mores, tum
in iis quae ad disciplinam et regimen Ecclesiae per totum
orbem diffusae pertinent"; canon 218, §2: "Haec potestas est
vere episcopalis, ordinaria et immediata tum in omnes et
singulas ecclesias, tum in-omnes et singulas ecclesias, tum

in omnes et singulos pastores et fideles, a quavis humana
auctoritate independens.” _ ' s

. 116. CIC, 1917, canon 219: "Romanus Pontifex, legitime
‘electus, statim ab accepta electione, obtinet, iure divino,

plenam supremae iurisdictionis potestatem." These two canons
(218 and 219) are, 1iIn fact, based on earlier Church-State
disputes, which accentuated: the need for the Church’s
independence from secular control or undue influence, so that
they emphasize the absolute authority accorded the Pope over
the whole Church. Cf£. V. WALSH, loc. cit., p. 44.

LY :

117. CIC, 1917, canon 228, §1: "Concilium Oecumen-
icum suprema pollet in universam Ecclesiam potestate; .camnon
228, §2: A sententia Romani Pontificis non datur ad Concilium
Oecumenicum ‘appellatio.” e

118. CIC, 1917, canon 329, §1:’"Episc0pi sunt Aposto-
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right to choose those suitable for gpiscopal officeﬁ Canon
1350, §1 concerns the bishop's‘responsibility towards noﬁ-_
catholics in ﬁis d;OCESeg but canon 1350, §2_stétes:that care
of ‘such in&ividuals in mission territories remains directly.,
under the Hély See'§ jurisdiction, a further reminder of the
preoccupation with .accentuatiqg papal responsibility and.'
conFrol{ | - ’
As for pastors of parishes, caﬁon 451, §¥ introduces
their role thus: ' ) _ | )
A pastdrﬂ isa' priest or moral person upon
whom a parish is conferred in his own right with
the care of/ souls to be exercised - under the
authority of the Ordinary of the place. [119]
Foilowing his reception of érders, the auﬁhority of a pastor. .
is dependent on his appaintment and ‘direction 'by "his-
Ordinary, in a manner- consistent with the outlined vertical
* model of authority. An analogy between paﬁal and %piscopé}
authority on the..one hand, and the diocesan bishdp;s and the
_pastor's authority on the other, is identifiable - in terms

of jurisdiction. However, the jurisdiction of the pastor is

limited, since "the care of souls is limited to the internal

lorum successores atque ex divina institutione peculiaribus
ecclesils praeficiuntur quas cum potestate ordinaria regunt
"sub auctoritate Romani Pontificis.™" .

— .,

119. T. BOUSCAREN and A. ELLIS, Canon Law: A Text and
Commentary, 3rd ed., Milwaukee, Bruce, p. 187. GIC, 1917,
canon » §1: "Parochus est sacerdos vel persona moralis cui -
paroecia collata est in titulum. cum cura animarum sub
Ordinarii loci auctoritate exercenda." .
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\

forum only,"[120] and pastors have limited jurisdiction in

" the external forum, relating to'emergency situations as

defined in the Code. A "domestic" power has been referred to
as "a certain disqiplinary and administrative power by virtue
of which' the pastor, 1like a good father, "watches over his

subjects."[121]

Orders seens to have relatively low priority in this

scheme of things, except, of course, for normal sacramental

ministry, apé}t from being the prerequisite for the exercise
of.any jurisdictional pober. The role ofnthe assistant pfiest
'illusfrate;_ this fact, in that the commentétor; leaned
against- an affirmative answer t¢ the qﬁestion of whether he

had any ordinary jurisdiction, it "being difficult to concede

the probability of the affirmative opinion.'[122]

The question of religious in relation to the exercise

of Jjurisdiction is an area which éoes beyond the  realm of
this séﬁdy; suffice it to say that the "dominative power"
over their subjects afforded religious superiors, ié also
sub ject to the. Pope; ,cler;cal instituteé alone were
considered - to be capable of participating in the éﬁétéise of

ecclesiastical jurisdiction, as defined by canon 501, §1:

120. Ibid., p. 187.
121. Ibid. - "

122. T. BOUSCAREN and A. ELLIS, op. cit., p. 221.

X
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All religious superiors have dominative powé;h__f
over their subjects. In a clerical exempt .
institute, superiors and ‘chapters =~ have"
“ _ecclesiastical jurisdiction as _well, “both in the =
internal and external forum. [123] .
Thus, a restrictive model of the Church can be seen to have
underpiﬁned the legislation of 1917, which reinforced the'
.well-defineﬁ- categories of ecclesiastical jurisdiction. In
accordance ~with the thrust of Vatidan I theology, papal
aﬁ;ho;ity was emphasised, with all other authority somehow
delegated by him, as the universal pastor. . Historically and
Utheologically, .the mode%s of a perfect society, monarchy and.
vertical authority had severe limitations - later to be
implicitlx‘agknowledged by'the'teachings of Vatican II; as Y:
Congﬁr indicates in noting . its move from séeing "the
Universal Church as a hﬁge diocese,' the bishop of which._ was
the Pope," to a rediscovery of the "true notion of local
Churches." He uses the term "circumincession'", "whereby che‘
local Churches ‘énd_ the Universal Church are one inside

another, a relationship analogous to that of a local Church-

and its bishop."[124]

123. CIC, 1917, canon 501, §1: 'Superiores et
Capitula, ad normanm constitutionum et iuris communis,

- potestatem habent dominativam in subditos; in religione autenm
clericali exempta, habent iurisdictionem ecclesiasticam tam
pro foro interno, quam pro externoc."

124, Y. M. CONGAR, "Autonomie et pouvoir central dans
1'Eglise wvus par la théologie catholique™, 4in - Irénikon,
53(1980), p. 313. '
o ST .

~
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3 Whilg_ no:definitions of the Chdrch, " jurisdiction or
L;erarchy are found in the ;917'00&;, some idea 8f their
tmeaning ‘may be ascertained from the 1legislation involving
their ' application. The Church Was the "perfect sotiety",‘
possessing all the power it required to\vtunétion, 'mediate&
‘through its "monarch" - the Pope - who, through canonical
mission, transmitted some of this power to the bishops as his

. delegates. Through 'the juriséiction giveﬁ to them by the....
- diocesan bishép, pritsts then provided for the care of'soulg
on an individual and parish baﬁis, having'receivéd the po@er )
‘of orders through ordination. The hierarchical structure of .

. ecclesial life was continued in this way.

The term “hierarchy" may be used in a subjective‘or An
objectiQe sense: subjectively, it denotes those in orders who
_share in-the power; objectively, it refers to the
[...] tbtality of sacred power given by

Christ, which is shared in various grades to rule

the Church and to celebrate and distribute the

mysteries of Christian religién. - [125]
This is where the problem arises with lay ministry, since
many commentators on the 1917 Code attributed all sacred
power to clerics - the tonsured ministers of the Church, who
were presumed to have the monopoly on the Chutqh's power of

jurisdictibn - a highly controlled power thrdugh'its wltimate

exercise and delegation by the Pope, -and only-as a result of

-

©125. J.J. CUNEO, loc. cit., p. 189.
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reception of orders. ‘Thé 1917 Code's approaéh. o official -
:miﬁis;ry 1im£;ed jurisdict;on to ecclesiastical 2ffice,..ﬁith‘
"clerics as the sole possessors.of ecclesiastical powef.-and

the ~requirement - of .a title to become an .of..;‘.'icia}["~ -

minister."[126] 1In defining “office" in - the FChurch, cénon _“‘
145, §1 applied it to any function ~ munus —:carrfza'oué-

legitimately for a spiritual purpése,[127] while "giﬁieﬁ;ﬁf"

P

referred to the. assurance of a permanent and stable source of' *-:

income for a cleric; in many places, this was seen as - .

T
-

"service of the diocese" for. diocesan - priests.[128]  The ~-

-

function followed from the bestowal of office, according to %f%{,_

the law. : . < ‘ . hfﬁ
Having outline& the basié'fér?tﬁg‘ understanding of

authority in the 1é17 Gode, it is now 5pportune to examine

the- basis for the VaticaniII formulations in relat}én to the

;ubjects of authority and jurisdiction, in order to provide

a background for the study of the norms contained in thé 1983

Code. . . ~

L

126. J.H. PROVOST, "Toward a Renewed Canonical Underscandiﬁg
of Official Ministry", in The Jurist, 41(1981), p. 451.

) 127. Cf. CIC, 1917, canon 145, §1: "Officium ecclesia-
"' sticum lato sensu est quodlibet munus quod in spiritualenm
finem- legitime exercetur; stricto autem sensu est munus
‘ordinatione sive divina sive ecclesiastica stabiliter
‘constitutum, ad normam sacrorum cgnonum conferendum, aliquam
saltem secumferens participationem ecclesiasticae potestatis
sive ordinis sive iurisdictionis."

.128. J.H. PROVOST, "Towards a Renewed Canonical Under-
standing.... ", p. 452. ' :
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- V&?IC&N 11 AﬂD ECCLESIAL AUTHORITY

A: Towards a new understanding of authority:

The renewed understanding af authority in the (Church

in the post—Vatican II era was not a spontaneéus generation.

s

It had 1ts roots in the events of preceding centuries,

. could

' events

and .. _

be 1nterpreted as a consequent development ,to broader

occurring in different societies. Thus it’ ha%

o _said of the twentieth century that:

[...}+ (it) has experienced, a_ continual
rebellion against established authorlty. Behind
it 'stand . ,events crucial to the development of

- modernity, the English regicide of the 1640's,

the French regicide of the 1790's, the 1liberal
and revolutionary movements of the 1%th century,
and thé increasingly critical insistence of

.modern thought. [...] Faith that the powers that ..

be are ordained of God, however formulated in the

“\wvarious cultural xdxoms of the world, has become

some

v

largely eroded. [...] That authorlty crisis has
now become a fact within the last bastion of
Western 'religious authority - within the Roman
Catholic Church. [1]

_ While the Church presented what could be consider

to be a somewhat defensive pesture in protecting

been-

ed by

its

followers £from the iﬁpact and perceived threat of changing

"conditions on faith, as seen most cléarly in the

post-

Tridentine era, many of those who embyaced the "new ideas" of

the day left the Church to adhere to some altern

ative

phildsdphy or creed. This meant that a degree of influence or

—-
-

Press,

1. T.F.. O'DEA, The Catholic Crisis, Boston, Beacon

1969, p. ix.- e
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-'cha}lengewto the internal structure of the Church was absent.
There d%es .seem, 6ﬁen: to be some "dysfunction" in *the
Church's .formér -approécp to institutionalized auéhofity;
influenced both by the éﬁhiignge to sgculéf authority and the

intricate unestion' of the crisis.of faith in -the modern

.world.

o

\ Inevitable tensions arise between three realms of 0
. "charisma", "tradition" and 'rationaliky", = which are '
suggested .by T. O'Dea as necessary elements in a ‘balanced,

-

. . : h ~
contemporary approach to the establishment of a stable
relationship between authority, community and tradition in

the Church.[2] Universally enforced authority, which allows ®
) £hénge only when . imposed from above, tends g contain a

structural rigidity that may be inhibiting to the creativity
. i . 3

and initiative of individuals and communities, since

conformity and assent to authority are not the sole virtues

necessary for survival, continuity and growth.[3]
P - ' '

The* elements of Greek rationality, Roman authority and
i :

Jewish charisma all contributed to the life of the'’ early
' ' i 2

2. The modernist crisis at the beginning of this
century provides an example within the Church of the problems
engendered in' such a vertical approach: critics of ' the
Church, or questionmers within it, were told to acquiesce to

. the higher authority, or were o0fficially considered anathera, _
sometimes with" little discussion or explanation .of their
positions. T = > .

L
)

- 3. Cf:* T.F. O'DEA, "Authority and Freedom in the ~—
~Church: - ‘Tension, -‘Balance and Contradictions: ~An Historico- =~ = =
sociological View", in The Jurist, 31(1971), p. 249.

v \-_.//(_\?

<}
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Church, but institutionalization became the overriding factga' '
asf the Church .became identified with society. -It is
reasonable to seek a greater balance between the three in 6he‘
Church today, _which should "evolve a sacral but flexible ’
authority leaving a certain ‘freedom: for -charisma  and

recognizing the inviolability of reason."[4]

The posE;Vaticaﬁ\ IL Cﬂurce has broadened ‘the
perspective of the.Church's role in‘the modern worle, and the
.means of cdﬁmuniceting with it. A variety of models of the
~ Church as thg Peo-ple. of God has been proposed, liighlighting
different aspects of "its role and mission. While the

" hierarchical strdetufe:of the Church‘ie\fundamen;al to ics
gekistenpe, this does not exclude_the legitimacy of eeeking_a
deeper. understanding, ..through examining some of these

-different emphases which offer a measure of flexibility to

the EXPTESSlOn of faith and 1ife of its members. It is within

this context that we will be able to examine the flew canon
o X . . R i
law and its application to diocesan governance.

~ 1. The Church as People of Geod

a) Yves Congar

3 In studying the transition from a menarchical,

"vertically s&fuctured “perfect soeietyf:model of the Churcﬁ,

S et i rhsalpe249. ’—’-\ -
. . . = LI | ‘
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to- that. ef a more horizontally .orgaﬁized "hie;gqehical
commﬁﬁion"[S]' bf Believers, it could be expected that a
corresponding -change in the theology of. the Church. would be
at the base of such a move. In reactzonjto a vision..of Church

identified with the clergy, Vatican II opened the way for a

broader - understanding of the Church and the role of its

"individual members. Pius .XII's encyclical, Miefici

EOrEoris[G] of 1943 nmight be seen as a move in this -

direction, whereby the Church was described as the "Mystical

Body of Christ" - a reaffi{fmation of the Pauline model and .
doctrine of the apostolic Church - underlining "the Church's

. . - " - oL . .
intimate. connection with Jesus Christ and with God's.call to

.4 communal relationship, one- with another in Christ."[7]

1

The‘implications of such a title’were obvious in that
the role of each member of the community was agcentuated, and
the Church was- not defined simply in terms of Pope and

bishops. The image of the Church as the ?eople of God

: 5. A comprehensive’ description of this wunderstanding
of the Church as revealed in Vatican II is contained in G.
GHIRLANDA, "De Notione -—communionis hierarchtcae iuxta
Vaticanum Secundum", in Periodica; 70(1981), pp. 41-68; a
French translation is "La notion de communion . hierarch;que
dans le concile Vatican II", in L' Annfe canonique, 25(1981),
pp. 232-254. "

6.. PIUS XII, Enc%;lical Letter, Mystici corporis; June
29, 1943, pp. 208 and 225-228, nos. 5 and 8. )

7. R.P. McBRIEN, Catholicism: Study Edition, Minneapo-
lis, Mn., Winston Press, 1981, p. 595. Scriptural references

~abound in the Pauline epist1e5° Eph 4.1-4, Col 3,12-15, among

others.

2
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'provideé another important dimgnsion:in an-underSCanding of
the- Church as a commynity of Selievers -ié a covenant
reiationship with God. These two modgishof ""Mystical Body"
and WPebple of God" incorporate the 0ld Testament idea of,

"corporate personality",[8] which leads to a more balanced

model of the Church.

The * research of Yves Congar in the 1950's - set . the
stage.for Vatican II ecclesiology,‘gased on the Church as the
Peopie of God; -he studied the'rights‘of the laity in the
6hur9ﬁ extensivély, in the light of scfipture and the early
Church. In conéluding that - the laity should have a nmore
;;ctive role to play in the Church than had officially ~been

recognized in the post-Tridenéine period, he used thé,model )
of the christian as priest, prophet and king in describing
the functiéns of the laity, who were to be more than passive
?eceptofg. of sénckification and guidance from those in “fhe
officially -ordained ﬁinistry of the Chuxch. He accounts for
the neglect' bf. the 1laity in Church \teaching in‘.‘éﬁat
theological ‘treatises were often written to combat error and -
were concerned with structure more than with the "qperatioﬁs
of 1life", thereby failing to show that life has to be
.integrated; into Ehe sﬁructure. Congar states:
Our theology, which is insufficiently

inductive and too often ignores what c¢an be
learned from factg, has almost completely failed

8. Cf. ibid., p. 59.
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to see how the actual Church, -whose structure is
life-bearing, follows a law of existence that can
be formulated thus: the meeting and ‘harmonizing
between an hierarchical communication from above
and a community's consent. The Church.. is
actualized 1in a living relationship between two
poles, which can be called the 'hierarch;cal' and |
the 'communitarian' polec. (9] -~

+ Thus it 1is essential to * retain a balanced
ecclesiology, which  acknowledges - both 'ﬁhe' hierarchical
structure and the’ community dimensions of the Church. In

advance, then, Congar advocated the hierarchical communion

model of the.Church, which has been'adopted by Vatican II.

-

b) Hans Kung

The clericalization of the Church was evident in
Vatican I and the 1917 Code's ecclesiology, which tended to
ignore the role of the laity. To quote Hans Kung:

;:, -
The Church is always and in all cases the
- whole people of God, the whole ecclesia, the
whole fellowship of the faithful. Everyone
belongs to the chosen race, the royal priesthood,
the holy mation [...] This fundamental parity 1{is
.much more important than the distinctions which
exist [...] 10]

Through God's call, all belong to this people, whichiéannot.

be an exclusive group, since His will is for the salvation of

all. Membership is by free and human choice; Kung argues °

e

9. Y.M. CONGAR Lay People in the Church, trans. G.D.
Attwater, 2nd ed. :evised Westminster, Md., Newman Press,
1967, p. 263. )

. 10. H. KUNG _The Church, New York Image, 1976
p. 169.

’
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agaimst “h?postatising" the Church to a “supra-personal
institution mediating between God and man",[11] = since the
belZevers - as a cqmmunity'— a;e.the Church; this 1is . its
basic Etructure. It should not be idealized as beyond

reality, since it is a pilgrim church, journeying towards

fqifilment, but never quite at its destination; its mission

is to 1look forward in hope,f- and ‘not to languish 1in

complacency or remain static in outlook or practice. The

ecclesia semper reformanda must be a fundamental aspect of
ecclesioicgy. This outline of the People of God presents the

Church as in a dynamic tension - between past, present and

future, but never as something static. The foundations for

the People of God image are well-secured, and must Eave
considerable impact on the evolution of‘ecclesioiogy and law
in the Church, wherein the interpersonal dimensions of _the
Chqrch as a commuqiéy of believers are accented.[12] ‘ The

Vatican II Constitution on the Church (Lumen gentium) used

this as its dominant model.,, but acknowledged others as well,
in speaking - ‘at different points - of the Chfirch as mystery,

sacrament and Body of Christ.

-

2. Other models df the Churcb_

It is certain that no one title .or description can do

-

11. Ibid., p. 175. A

12. Cf. A. DULLES, Models of the Church, New York,

Image, 1978, p. 34.
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full justice to the mystery which is the Church. Avery Dulles ~

) proposes‘a number 6f different models, each of which providesl

an .insight into a different dimension of the Church.[13] As
a basis for the understanding of post-Vatican II legislation
in the Church, a brief synopsis of these models will be made,

given that canon law must bg based on doctrine. .

a) Institution ‘

. -
Firstly, the perspective-of the Church as institution

cannot be ignored or eliminated, since as a vast organization
with its members having a common‘goal, structures and rules
are necessary. Nevertheless, the limitations on this model

are that it lowers the church to a level of ordinary society,

with the emphasis on external structure and visible elements,

'

The one and true Church is the community of
men - brought together by the profession of the
same ‘christian faith and conjoined in the

- communion of the same sacraments, under the
government of legitimate pastors and especially.
the one vicar of Christ on earth, the Roman

N pontiff. [14]

The clericalism, juridicism and triumphalism - which
tend to be accentuated in this model - are negative factors f

if taken alone. Its scriptural "basis is tenuous, th%l

13. Cf. ibid.

14. Cited in.A. DULLES, op. cit., p. 20. Cf. also J.
mun ’

- HAMER in  The Church -is-a Com on, -trans. -R. Matthews, -

London, Chapman, 1%0&4, p. 84.

A
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obligations placed on a passive laity, and its obstruction of
creative = theology, lead to questions about "its wvalidity.
Alone, it- does not'adequately describe the reality of the
Chu;bh. _Op the positive side, however, Dulles points out the

value of the "strong sense of corporate identity" among

_Catholics in the past, the fact that Church teaching has

emphasised it over the last few centuries, and that it

. ’ .
-~ - . I
provides a sense of continuity and certainty, often lacking

_in today's world.{15] This model, theﬁ: has some relevance,

o

but is'radiéally incomplete.
| b) Mystical communion

The Church "as a "My#ticah communion" embodies the
notions of "People of God" and "Body of Chfisp."[16] Thése
two aspects complément each other in describing the Church as
a communion or communio of believéfs,l uniteq in "creed,
worship and eccles%aétical fellowship."[17] The aspect of
People of God allows for the idea of a Church oﬁ sinners, yet
acknowledges a relagionship with God whose covenant is aiways_
there,. while the aspect of Body of Christ attests to the

boﬁ&s of grace through the Spiritls indweiling presence and .

15. Ibid., pp. 39-50. - o . \

16. CE. Y.M. CONGAR, In op. cit., p. 263ff., passim,
and J. HAMER, op. cit., ’assim, EZUp. Both works pursue the

dimensicns of communio in the urch.

——————————

©17:°A. DULLES, op: cit., p.-59. . = -

-



-

", VATICAN II AND ECCLESIAL AUTHORITY 127

1ife as ‘the source of unity. Personal human freedom and

qrésponsibility are still present, so-that sin is 'expl?cable

*in. this context. Again, neither "metaphor" - taken in

isolation - gives a totally satisfactory image. The notiom of

communio encompasses both images.

c) Sacrament ' P

-

The Church as sacrament is an éspect developed by

&

Henri de Lubac[18] and Karl Rahner,[19] and later by E.
‘Schillebeeckx,[20] among other theologians; it was taken up
again by Vatican I1; this model leads to an understanding of
the link between the divine and human elgmenfs of tﬁezChurch:
‘ If Christ is the sacrament of God, the
Church for wus is the sacrament of Christ; she
represents him in the full and ancient meaning of
the term, she really makes him present. .She not

only carries on his work, but she is his very
continuation [...] [21]

The Church then reflects the reality of the presence and life

18. Cf£. H. de LUBAC, Catholicism; A Study of Dogma in
Relation to the Corporate Destiny of Mankind, trans. L. Shep-
perd, London, Burns, Oates and Washbourne, 1950, xiv-283p.

19. C£. K. RAHNER,  "Membership of the Church",-  in
Theological Investigations, Vol. 2, Baltimore, Helicon, 1963,
pp. 1-88. Also "The Church and the Sacraments", in Inquiries,
New York, Herder and Herder, 1964, pp. 191-257. .

20. Cf. E. SCHILLEBEECKX, Christ, the Sacrament of

Encounter ‘with God, New York,. Sheed and Ward, 1963, 1in
particular the- chapter discussing "The Church as Sacrament of
tﬁg-ﬁisen Christ", pp. 47-89. . !

21. H. de LUBAC, oET'cit.g p. 35.°
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-

- of Christ in it. Another positive aspect of this model is.its

ability to link the.rélevan; elements of the institution and

mystical communion models through its emphasisﬂon the all-

encompassing ' presence of grace as the life principle

énlivening the Church.

k]

d) Word"

‘The tendency. in frotestant eéclesiolqu has been to
ééncenérate on the proclamation of the Word, rather than -on
the' sacramental aspect; the notion af "Word" ‘'"emphasises
faith and pfoclamation"over interpersonal relations and

mystical communion."f?Z] .The Prétestant focus on ,scripture

over tradition gceounts for this emphasis - a continuing.

 consequence of Reformation teaching - as compared with the

pathoiic‘ sgresé on‘continuity-of structure and otder over
scriptural _applications. - Once agéi&, if taken in balance,
thi's model adds to the vision of Church as wuniversal, with
tﬁe Word interpretable and applicabfe to christian 1life in
the contemporary world. As R..McBrien puts it: ‘

The mission of the Chitrch. is one of
proclamation of the Word of God" to .the whole
world. [...] The TChurch is ‘essentially a

. Kerygmatic community, which holds aloft, through
the preached Word, the wonderful deeds of God in
past history, particularly his mighty act in
Jesus Christ. The community itself happens

. wherever the Spirit breathes, wherever the Word
. is proclaimed and accepted in.faith. The Church

' 22. A. DULLES, op. cit., p. 81.
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is event, a point of encounter wi;h'God. [23]

-

Undoubtedlj,. this model has validity in perspective;

the Word must be proclaimeﬁ, but within the context of - a

Church which has a teachiﬂg office and structure. Kung sees

the Church as fully present in each “local community or-

.

ekklesia gathered to hear and proclaim the Word.[24] The

’

Church here and now, nowever, -is seen as somewhat detached

from the -eséhatplogical Kirigdom, the ‘coming of which is

'absolutely dependent on God; the assembled- chris:ian

‘community is the herald of the Reign of God, .but not its

realization. The more- traditional Cathqlic eﬁpﬁasts on

ignored; again,j thie nodel provi&es usefel_but incdmplete
insights into the nature of the Church. |

e) Servant

The final modei focusses on Ehe Church's reia;ioeship
to the world -"the Church as servant._ It. elsd' pfovides a
neans of renewing the link between the Church and ‘the secular
world, which had grown apar;.through recent history eae

science and Eeehnologx_teﬁded_to advance while faith tended
-3 . . - -

to remain resistant to the challenge 'of_ modern - thought ’

23. R. McBRIEN Church: The Continuing Quest New York,

Newman, 1970, p. 11.

24. CE£. H. KUNG, op. cit., p. 120ff.

" structure, teachiﬁg authority end'sac}amentality cannot be.,
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- at léast on the official level. This was reflected in many

of the papal documents from the time of Pius IX's "Syllabus -

of Errors" .in 1864,[25] through the -definition of papal
infallibility an& the anti-modernist period of Pius X.
Despite this, the gospel was séen by many christians as a
call. to action in the wo;id,. rather than detachment from it.
The dichotomous view which separated the Church from the
world was 1argé1y overcome by Vatican II in the Catholic
Church; but équier debelopments are seen in writings such as

Dietrich Bonhoeffer's; his call for a servant Church came

f%vm his Letters and Papers from Prison:

- The Church is only the ' Church when it
-exists for others. To make a start, it should
give away all its property to those in need. The
clergy  must live solely on, the free-will
- offerings of their congregations, or possibly
engage in some secular calling. The Church must
share in the secular problems of ordinary human .
. life, not  dominating, but  helping and
o« . serving. [26] \ '
) 4

Th}s . radical call came from an awareness that the
' ,0fficial churches were being ignored by the world in general,

and that the.mission of christians was to hgyactive in  the

world, not merely passive worshippers. With Jesus’as the "man

>

L4

; . "
25. PIUS IX, "Syllabus complectens praecipuos nostrae

aetatis errores qui notantur in  Encyclicis . aliisque

Apostolicae Litteris Sanctissimi Domini nostri Pil Papae X",

~ December 8, 1864, in AAS, 3(1895), pp. 168-176.

26. D. BONHOEFFER, Letters and Papers from Prison, “rev.
ed., New York, ﬂacMillan 1967, pp. 203-204.

LI 4 )
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for others“,_ credible‘ witnesses to him nust _follow his

example of service.
- v

Teilhard de Chardin's awareness‘ was similar; in
arguing for.a synthesis between-. faith - and scientific
knosledge, which was beiog ignored by many christians, he
ettempted to overcome the lack of-perceive& harmony oetveen
the_ two, whicﬁ-had often led to the misconception that the
two disciplines wereropposed. His synthesis was- based on the
ultimate unit}-of'all in Christ, the: "Omega Point", and in
the Church, ‘whose responsibilitf it was to be "open to°
everything ‘gooa that émerges from the dynamism of the human
spirit as found in science and technology."[27] While this
synthesis ‘was rooted in the Church, he also described
evidence of this thrust in the secular world on its owh - as

the whole of creation moves towards its-fulfilment.

The danger in this model is that the active sxde of
service could be emphaSLSed at the expense. of the kerygmatlc
proclamation of the Gospel message.' As a model, it .conveys
the necessity for continuity between faith and life; Church
and Qorld, along'yith a sense of social responsibility on ‘the
part of éach individual. Tﬁe world is to be trenformed' intos -
the Kingdom of. God in an evolutionary process, through those

who serve. The New Testament term reflecting the notion of

.- - 27. A, DULLES, op. cit., p. 101. S
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\ chriétien service best is diakonia, whicﬁriS'all-embracing,
including minlstrylto Word, sacraments and ordinary human

sztuatlens. With this. in mlnd the noégon of service does not

.

merely‘ refer to' a - secular humanistic, concern for one's

neighbour without faith in the gospel message.

~ In essence, then, these models - each with its own

. positive contrlbutxon to eccle51ological understanding of the
Church — provide a sound basis for a consideration. of - the
teaching of Vatican II and the ensding ecclesiastical

legislation, culminating in the new Coéde of Canon Law in
. * ' N

1983. There has been much written on the .subjects of communio

. - ’ PR
and missio 1in relation fo the more recent emphases on the

o"'

i\ _responsibilities of all who constltute the Church so these
’ 4

concepts' will be consmdered in further detail, with

concentratlpn on_ the Vatican IT vision of the eplscopate and

'the presbyterxum and its realizatlon in the local Church.

\

B: Vatican II*:and its notion of authority

History .shows that forms of leadership, structures and

ﬁhe exercise .of authority in the (Church _have ' changed
aecord;ng. te”:;facéors'.of time,” place and culture.’
- Corespdnsibility ‘is allied with belonging to the christian
assembly, which should reflect a "fundamental equality within

. the ‘People of God",[28] who have a common dignfty and

: 28. J.A. CORIDEN l’"Shared Authority: Rationale and
Legal Foundatxon“,'zn Chlcago Studies, 9(1970) 174 . '

[+
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. . .
< ... . -

de§££ny,'aﬁd;wh65e-missionf— through baptism - isyto conﬁinue
Christ's ministfy, ési-"prieSt, “‘prophet gnd king" in the
'%eryiée of ‘all. The eucharistic éommunity_should demonstrate
its comﬁunio as a realit& through its-sharing in the social

and diéciplina;y 1ife of the Church. The People of God have

\ : .
the right and responsibility ‘to bte involved in .the whole life
of the Church ¢ éy constitute. = . .
.. ' _ \_/ ) ﬁ X i -
.)k. —_— There is a need for shared decision=making, with the

\.
M

. opportun1ty for local d1ve*szty, dependent on time, situation
6 N and culture, and Wlth what might be descnbed as allow:_ng for
the "creative response to the needs of the local Church",[29]
which is essential to the growth in faith and identity of the

| local communlty True authority is "that quallty which ex*gts

in vlrtue of a fully thought out assent to an . offering of

guidance-~or a claim upon the -'iﬁdiﬁiduéi's : active . -
collabora;::;TV{BO] This definition could Be-ugpbliédﬁ f§Q

situations in ecclesial decision-making, evén ‘thopgﬁ “the. " .

official = authority of the Church‘is not -based on deﬁdcraﬁic:f$ iy'h

ideals .so much as on thé Gospel which does call for

leadershlp in servzce and humlllty.

. The_reality of christian freedom should be realized in

the life of the community,, where the conflicts “ef "freedom

29..Ibid., p, 179.

. 30. K. _LEHMANN, "On the Dogmatic Jusc;fxcatlon for.a
" Process of Democratlzatlon in the Church" in Concilium,
63(197%), p. 80 .
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on
]

against authqrity,“ the official ministry against . the.,

charismatic . elements, - official direction agaihst

-

'democratiZa;}on', - 'authority' against 'guidéﬁée" bﬁ' the
Spirit', should bg‘avoided.?[3l]' Yet é%e Gospel must always

- 2 o e
be an active force for correction in e community. Where

.
R 4

] foé%ial ministry in a community prevails, it should Bp
exercised *in. a positive way,” encouraging understénding and
respect for all. The Church must live in fidelity to «the
Gospel, whereby inequalities are removed and problems
resglved by di;légue rather thgp by confrontéti;; or absolﬁte
judgment. -Where dialogue and mutual uqdefstanding are
lacking, " the néed for change 1is .greatest - towards

"democratization", in the sense that all are involved in the

process. No secular model of democracy is really suitable far
>

direc application to ecclesial structures and consultation; ..

: . »
' -the recognition of Ssome form of democracy in the Church

n_- _f.‘:'-".“"— -
L .

R

-

“jlﬁusgests\ the need for constant review of the means of

=3§§articipation of its members,: who have the right to be

involved and consulted. T , ‘

\

In reference to having a say in legislative activity, ”

R. Philippot argues for the right of initigtive of

L
members: | »
Consultation is incontestabiy a valuable and
:fortuitous form of participation. Thanks to it,

AY

31, 1bid., p. 82. -

[

Church «

L
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the legislator gains information, - studies and°
elucidations whicl permit him to put the maximum
of rationality and of adaptation of order which
he is ready to introduce, at the same time as it
prepares the consensus for execution of a' law,
without which the law risks being a dead
letter. [32] : -

The point emphasxzed here is the need for. input: from

.’/t'l .

2,

ion

is . engendered, given that ‘its theological base Mas been

demonstrated through the "People of God" model of the Church.

-

The process of consultation lends to “expressions of
coresponsibility among Church members, leading to a
. [...] dypamism of the moving forward of the
community of which the legislative exﬁressaon is
one of the-most expressive forms, but not always
the most profound. [33] : N
Wlth the common gogg}of the c0mmun1ty in mind, it could be’
hoped _that 1nd;v1duallsm_and abusive conpgstatidﬁ would be
.minimised :through the exercise of this process.
T . ' )
32. R. PHILIPPOT "lLe droit d'initiative dans
.1'Eglise”, in L'Année canonique,. 17(1973), p. . 748: "La
consultation est lncoqtestéﬁlement une .forme valable et
heureuse de participation. Grace a elle, le 1églslateur
dispose d' informatlons, d’ études et d'€lucidations qui lui
permettent de - mettre le maximum -de rationalité et

d’ adaptatlon 3 l'ordre qu'il s "appréte & introduire, en meme
temps qu'elle prépare le consensus a l'ex&cution sans lequel

la loi risque de rester lettre morte."

33. Ibid., p. 75&. "I1 y a donc deJa une coresponsa-

btlité véritable dans cette part1c1patLQn .au dynamlsmeu\f

d'entratnement de la communauté dont l'expression leglslatlve
est une des formes les plus expressives, mais pas tou30urs la

P

plus profonde.”

B

[y



e

: rigEt.[35L

“Veollegiality

VATICAN II AND ECCLESIAL AUT@ORITY.- 136

1. The bishop and the diocesan Church

From the thirteenth century, .theé térm "diocese" was
used

bishop ruled,[34] although his right to visit, superviii,

legislate and dispense'5iﬁ certain. conditions was only
restored by the Council of Trent in reaction to the abuses
from the numerous exemptions granted ,earlier. The power

attributed to bishops, though was described as "de}egated“by

1aw" and not a power exerCLsed b them iIin theilr own
Y

The diocese was understood in the 1917 Code ln simple

physicalvterms,-'as "a terrltogz:over which a bishop rules as

its proper {and ordlnary pastor."[36] Although the

of the eplscopate was not treated by Vatican 1,

it was commonly held that through his papally delegated

power, the Ziiif33n bishop had a wide range of powers'within

his own'dipc Se, acknowledged by many of the laws of the 1917

L

34 cf. K. MORSDORF "Diocese”™, in K. RAHNER et el.

edé\ ‘Sacramentum Mundi: Ag Encyclopedia of Theology, Eonaon,
Burns and Oates, 1968, vol. £, p.-&8l.

Code.

35. E. CORECCO, "The Bishop, Head of the Local Church
and Discipline“, in Concilium, 38(1968) ‘p. 50.

36. T. BOUSCAREN and A. ELLIS
Commentary, 3rd. ed.; Milwaukee, Bruce, 1957, p. 148, in
reference to CIC, 1917, canon 215, §§1 and 2.

-

Canon Law: A Text and,'

exclusively in reference to the community. over which a
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AN
The Vatican II understanding of -local Church is more
compréhensive; in the Decree on the Pastoral Miﬁistry -of
Bishops, it_introduéed'the discussion on the Diocesan Bishop
with-thi;,description: - e
- A diogese is a portion of-thé;People of God
entrusted to g bishop to be guided by him with
the assistance of his clergy so-~that, loyal to
its pastor and formed by him into one community
_in the Holy Spirit through the Gospel and the
Eucharist, it .constitutes one particular church

in which the one, holy, catholic and apostolic
Church of Christ is truly present and active.[37]

This definitign-sets the scene for a more decentralized, and

autonomous - ekercise of authority 'in the local Church on the

part of the bishop in collaboration with the priests -and

..., laity who constitute the People of God at this-level. What is

more ~ the repetitiqn of this definition verbatim in the 1983
Code is indi étin)g;hat here is a key element for the
theologi;gl and juridical basis of shéred.authority at the
local le;el.[38] In particplar; thé -hen;ibn of the

.

"cooﬁeratioﬁ of the presbyterium” in both  English

translations of rhe 1983 Code points to the necessity for the

clergy to work with the bishop on more than a subservient or .

éﬁlely on a parochial levei,_ nge,is,the foundatiqn:for ﬂthe

new diocesan councils instituted ,by Vatican II.

Whereas the pre-Vatican II-understanding of a diocese

_was expressed in administragive‘ terms ‘as a  canonical

' 37. ¢p, 11.

" 38. Cf. CIC, 1983, canon 369. o ~

¢
- v

/"“\
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institution and the .territorial obje;t of a bishopgs
jurisdiction, the communio dimension is the key.element  in °
khis more recent approach, wﬁeré unity with the bishop and
his presbyte;ium @s an integ}aliboftion of the people of God
is foremost - a people "gathered into .one Holy Spirit through

Gospel and Euchg;ist."[39]

-

Sqome criticism could be made here of the"dahgers _of .
redefini&g  in theory without changing praétice, since the
bishop still could:" 5e seen as providing the 'wvertical,
‘paternal type of‘contfol" in opposition to. the "hori;ontél,
fraternal 'principle", which should be in effect in the
community. A ‘bélaﬁce'betwéeﬁ the two is required, ~ with the

‘bishop as the focus of unity,. rather_than merely the imposer

. . * /’—'\
of external authority. . : 7Y
. . - b ' !
Two Italian canonists - A. Sorrentino and E.
Colagiovanni - provide detailed reflections on these two-

dimensional stfhctures in the .  local Church: the former

qéscusses the necessity for organizational structures on theﬁ‘

- vertical level, while the latter focuses on functioning of -
the more flexible and varied local communities .at the parish,

inter-parish and diocesan levels on the horizontql'plané - in

-

. bl
the context of local needs and circumstances.[40] Naturally,
VAR ‘

39, R. "HUYSMANS, "The Diocese as an Administrative
Unit", in Comcilium, 77(1972), p. 91.

", 40. Cf. A. SORRENTIN®, "Le 'strutture verticall della
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'Hérmohy and coordination between both models of diocesan life

s

must exist.'

»

K. Morsdorf treats the subject of the autonomy of the
local Church in a way that emphasises the .bishop's pastoral
and spiritual responsibilities and consequent necessary power
- to fulfil his mission, given by Christ first and fofemost,

following episcopal consecration and the granging of cthe
canonical mission.[41] .In a careful analysis of Vatitaﬁ‘Ii
teaching on the subject of the local Church and episcopal
authority, . Morsdorf sees the roo:s.of juridic authority in
aggregates of local churches in different countries or
;regf&hs as lying in the same source as that of the diocesan
bishop - "in a power giveﬁ by God."[42] Hence, tﬁe locél
Church is fully the Church of Christ, and colleglallty goes
beyond thé bishops to- the local Churches under their
lea@ership, so thét the "collegiality of bi;hops" is placed';
"Eirmly in the‘co;text of Eﬁé ecollegiality of churches."[43]
The bishops are the bond. of unity within and beyond the local
" Church. '

Chiesa locale dopo-il Vaticano II", “in Monitor Ecclesiasti-
cus, 94(1969), pp.-216-232, and E. COLAGIOVANNT, "Le strut-
Ture orizzontali della Chiesa locale dopo il Vaticano II", in
ibid., pp. 233-278.

41. Cf. K. MORSDORF, - “L'autonomia - della Chiesa
locale", in Il Diritto Ecclesiastico, 83(1972), pp. 325-345.

42, Ibid., p. 345.

43. H.M. LEGRAND, -"Revaluation of Local Chhrches”;w
.'Concilium, 77(1972), p, 84
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.

2.. The éuthority of the diocesan bishop

a) Episcopal autonomy and power of jurisdiction

The diocesan bishop is the "proper, ordinary and

o e -

immediate" pastor, with all the power required for the
exercise of his 'pastoral office.[44] - The Constitution on the

Church previous¥y outlined. the auﬁhority of the. bishop -

‘c

based on episcopal consecration, which confers:

{...] the fullness of the sacrament of Orders
e [ LLL] tand) together with the office . of
sanctifying, the - duty also of teaching and
ruling, which, however, of their very nature can
be egercised only in hierarchical communion with
.the head and members of the college. [45]

Moreover, this';authority is to be exercised by bishops as

vicars of Christ, not of the pope: '"Lumen gentium" stated .-

-

that'the'bishops'.pastorér'charge

[...] "is entrusted to them fully; nor are.. .
+, they to be regarded as vicars wof the Roman
Pontiff; for they exercise the power which they
_possess in their own right, and are called in the
truest sense prelates of the people whom they
govern.  [46] ' . .

-

. This transition in theological understanding created problems
for canonists, because

[...] it-is not easily reconciliable with the \_
old traditional teaching that there are two
powers of which the power of jurisdiction .is not

-

44. CD, 11 and LG, 27.
45. LG, 21.
46. LG, 27. . . : ) L T

Sy T
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transferred througﬁ ordination bﬁt. Lhrb

canonical mission. [47] - R ‘

In the 1917 Code, . canon 329, §£ descr%ﬁed bishops as
"successors .of the apostles"”, which is a title not: even
mentioned in the preliminary schema for' that Code.[48] ffﬁié
acknowledgeﬂ their rolé ;s heads of particular Churches under
the pope's jurisdiction, but th; interprétation of the time
", $topped at that point. Following thé Yatican I bias.towards;“
.papal absolutism, the bishops tended to be’ seen only as
"administrative assistants" /of the Pope in "a single enormous
- diocese."[49] .It is evident that a céllegial element must be
expressed 1in ;he episcopal role in more than a notional wéy,ﬁ?

yet the 1917 Cddg made no mention of 'episcopal collegiality.
By contrast, Vatican ~TI stresses the dual role of.
& . -
féadership in a diocese and in membe}ship of the co}lege, the

latter being independent of canonical mission:

Hence’, one 1is constituted a member of - the
episcopal ¢college by virtue of sacramental = -
consegration and by hierarchical communion. with
the Hhéad and members of the body. [50]

47. K. RAHNER, "Observations on the Episcopacy in the
Light of Vatican II", in Concilium, 3{1965), p. 11.

48. V. WALSH points this fact out in his analysis of
the change in description of the episcopal role: V. WALSH,
"The Theological and Juridical Role of the Bishop: Early
20th Century and Contemporary Views", in Apollinaris,
44(1971), p. 83. . - -

49. H.M. LEGRAND,- loc. cit., p. S3.-
50. LG, 22.
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The authorlty of bishops  is seen’ as belng "of divine fight"

by virtue of thelr office:

As. lawful successors of ‘the apostles and as
members of the "episcopal college, bishops should "
always realize that they are linked one to the
other; and should show concern for all -the
chorches. For by divine institution and the
-regwikement of their apostolic office, each “one

in concert with his fellow bishops is respon51ble
fot¥.the Church.  [51]

P

_In fact, some authors stress episcopal responsibility to the

entire-. Church more than thg'responsib@lity for the 1local
Church [52] but a bdlance is required in di§cu§sing the
ecclesxologlcal foundation of the Church, " and the resﬁlﬁing
pluralism within Church order., The local Church is. integral

to the héking present of the universal Church, ™ tm communion

' with other lbcal churches. It is fully the Church of God,

since "where the Spirit is, where the Gospél is, where the
Eucharist is, where the apostolic tradition is, there is the

Chprch."[SB] . -

H. Legrand discusses _the _ essentigl relationship

between the local church and the universal Church, with 'the.

. L3 .
.need for a balance between the horizontal communion between

churches and the vertical relationship with the hierarchical

51. CD, 6.

52. CF. J.J. O'ROURKE, "The Office of Bishop and its
Relationship to the Particular Churches and the Universal
Church”, in Studia Canonlca, 5(1971) ;" p. 243 :

53. H.M. LEGRAND, "The Revaluat10n of Local Churches”,

" loc. cit., 'p. 57.-
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strgcture.- The local church; then,.- is more than a .merelf
administrative, 'numériéél 'or legal subdivision ;wifhin the‘
whdle Church, but is an integrated unity of members, with the
bishop_ as head and focus of that unity - prlmarll)
reéponsible for the celebratlon of abrd and .sacrament - in
the eucharistic community.[54] His prlorlt}es are to serve
that portior "of the'Peoplequ God %ﬁéigned to his pastoral
care, and secondarily to fulfil his other dbliéétiqns. to
temporal matters influencing the good of the Chérch.[SS] K

-

The first sign of change in the juridical powers of

the diocesan bishops had come with Paul VI's . motu ﬁroprio,

Pastorale munus, which granted a number of additional

faculties to bishops. [56] This could be attributed to
'eplscopal pressure - early during Vatlcan II - to reduce the
number of cascs where recourse to the Roman curia was
sought.k57] Controversy arose among canonists as to whether

the new powers granted were ordinary or vicarious. Since

ordinary jurisdiction comes from "an office in ‘the strict

54. Cf. E. CORECCO, loc. cit., p. S0.

55. C£. J. DENIS, ‘'Les incidences du décret conci-
liaire 'De pastorali eplscoporum munere’' sur la législation
canonique latine, spec1alement en ce qui concerne le
gou;grnement des dloceses" in L'Année canonlquef r1(1967),
‘p .

& 56. Cf. "PAUL VI, Motu proprio, ''Pastorale - munus",
November 30, 1963, fln AAS, SEITBEZ;, pp. 5-12.

57. Cf. G.P. JGRAHAM "The Powers of Bishops in Recent
Documents™, in The Jurist, 28(1968) pp 425 445. '

A
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sense, with péwers attaégéd to 1t by laxé " and when the
attachment of powers is stable and continu1ng,"[58] ;t seems
ﬁndlsputable that the new faculties were a result’ of the
‘rgcogn%tion of the nature of office ' of the ‘bishob, even
before consecraéion;_ as 'pdinted -but bj the doéument"
itself?[59] "while the pr1v11eges granted to the bishops were
-défegated, since ‘they were given O the person rather than
being allocated to the office. The somewhat amblgudus
‘structure of this\gggumént - based_lérgely on tﬁe juridical
context of the 1917 Code - left it to Vatican II to develop
the broader - péxspective ofii episcopal power. [60]
Nevertheless, it reffécted -the éhinkgng of the first two
séssions-.of the Council, when the egpressién of episcopal

o

collegiality was being developed.

N

Thus, .fhé- conciliar eléboratgon of the episcobal
ministry. developed through the documents’ on the Church

(Lumen.gentiﬁm),' and- on bishops (Christus Dominus). It was

N
complemented by the 'motu proprio, De episcoporum muneribus,

which - outlined the means o implementation of the norms of

Christus Dominus, no. 8, c¢oncerning the power of diocesan

. bishops:

58. Ibid.,-p. 428.
59.-Cf£. PAUL VI, "Pastorale munus”, p. 11.

60. C£. W.J. La DUE, '"De Episcoporum Munerlbus in
The Jurist, 27(1967), pp. 416- &17 :
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S a) Bishops, as the: sUccessors’ of the.
apostles,  enjoy as of right-in the dioceses
. assigned to them,. all ordinary, special and
" immediate power ~which is necessary for their
pastoral office, but always without prejudice to
the power which the Roman Pontiff possesses, Dby
virtue ‘of his office, of reserving certain
matters to himself or to some other authority.

b) Individual dlocesan blshops have the power
to dispense from the general law of the Church in
particular cases those faithful over whom they
normally exercise authority. It must be to their™
spiritual benefit and ' may not cover a matter
which has been specially reserved by the supreme
authority of the Church. [61]

- T e,

As a corollary, this .last document is “clear in  its
declaration that the bishop's ordinary power 1in giving
dispensatidns derives from the qffice and is not delegated.

Mqreover, ~ this ordinary power is. attributable to those

equivalent in law to the dioces#n bishop.[62] A considewable .

'change in outlook is noted betwzzn the two motu proprios,

with the latter fncorporating the deliberations of the

Council —Fathets and aﬁblying them to the general law of the
Cﬁu}ch; it "allows greater flexibility in the use of power
granted."[§3] Generaliy speaking, the bishop cannot dispense
from constitutive laws, but from certain disciplinary lays-—

in special cases and for the spiritual benefit of the

61. CB, 8. -

§2. This meant that Vicars and Prefects Apostolic,

Apostolic Administrators permanently constituted add Prelates
and Abbots nullius could enjoy the same faculties. Cf " G.
GRAHAM, loc, cit., p. 437. : :

' 63. Ibid., p. 438.

., .

-
I
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faithful, as specified in Christus Dominus.[64] The mode

of Operation of Ehe dispensatibns is simple,~ inu~fhéi “the
bishop . may grant them of his own‘authoritf with no recourse
to‘highér authority fbr r;tificatien; ;hiélyé; a considerable
M§ve away from the former Romén centralization of dispens;hg

power, in recognition of the autonomous authority of the

* local bishop. L - - -
~ A synthesis of these documents and their teaching was
. produced for pracficallﬁsé by bishops under the title of

Directory on the Pastoral Ministry of Bishops_‘ iht“1973.[65]
Itg primary-emphésis'is paétoral; it moves from outlining the
Rrigciples " of episcopal hiniétry and life Eb the -Eractical
exercise of the episcopal-bfficé in the éntireband the local
Church, as well as in the episcopal conferencé. The, previous
.f}acuna in the legislation concerning the juridical
.‘fela:ionghip. between ~ pope and bishops on a collegial level
X :ﬁ - . has been filled - by éounterbalancing papél authority with
) -tﬁat of the bishops beyond their local dioceses, - apart ft?m
;Ehe récdgn;}ion of their increased autonomyig}thin their.own

dioceses.

64. CE. CD, 8b.

- “:i-«  65. SACRED CONGREGATION FOR BISHOPS; Directory on .the
. . "Pastoral Ministry of Bishops; Qttgqgl_ggcgi_}?Té,_v;{-f16p{

-

-
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The restrlctions of canon 81,[66] whicﬁtpfovided that

-

the blShOp was to “seek the permxssxon of the Holy See in many-

s5ituations, were considerably’ relieved by the new norms.

- Cenon 109, . however, was the key 11m1t1ng factor in the old
Code;- since it ascrzbed all power of jurisdiction to the
pdpe, who alone recegved ‘his authorxty without c¢anonical

mission. Those  subject to him in the Church were seen t&

- receive jurisdiction. in various grades . by canonical

mission.[67] Hence the definition of a new juridical

relazgonshio betweenﬁthe pope And bishops was necessary%. in
%éizlight of Vatican II theo ogy.[68] -
Apgrt from the right of bishops to participate in
ecumenical cd:ncils, the dimension of episcopal conferences,
plenary and provincial councils is now seén in a new’ light,
with the authorlty to be exercxsed_ belng truly eor;copal
authority, and not merely that delegated by the pope, as was
thej case in tEf old>C e, expressed in canon_281. The fact
that no plenary coun¢dl had been held in the United. States

since 1884, in Canada since 1909, and in Australia and New

v

- 66. Cf. CIC, 1917,. canon 81. Ve

67. Cf. CIC, 1917, candn 109: the operative phrase is:

"in reliquis gra dIbus iurisdictionis, canonica missjone", in.

reference to ecclesiastical jurisdiction below that of the =

pope.
_m68.“Cfr_V._WALSH,_loc.‘c1t., P ?6. _ A
o ,' ‘-. ’
. T
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Zealand since- 1937,[69]~ could perhaps be atfributed to the

"inhibiting factor". of the redu%rements for direct papal

" involvement in the convocation, celebration and'promulgétion

of the acts.[70]

The first scliema on the role of ;:::gbs\iq~p:eparation -

for Vatican II - De Ecclesial[71] - was'unfavoufabry_}eceived '

by the bishops becauéé of its preoccupation with the rights
of the Curia in 'mattgrs cbnéefning bishops and their
dioceses. This"ceuld be Cakéﬁ_as the turning point in - the
form récognitiou of épiscopal authority in its own right,
as é;;—schema wasrreturned for revision: with instructions to
write - on theeﬁubject @f'relations between the pope and the
BYsﬁops; rathér than the curial congregations.{72] The areas
suggested as ones where independent juridical ayﬁﬁority could
be exercised by episcopal conﬁe;ences - "a form of assembly
in which the bishops of a certain'counCry‘or region exXercise

theéir pastoral office jointly"[73] - were:

, _ 69. These merely provide some examples of reasons why
bishops failed to continue holding such councils. ‘

70. J.W. BAKER, "Implications of Collegiality", in
The Jurist, 24(1964), p. 255, . e
L : .
71. SACROSANCTUM  OECUMENICUM CONCILIUM . VATICANUM
SECUNDUM, Schema anstitutionis Dogmaticae de Ecclesia, Romae,
aticanis,-1962, 80p.

72. J.W. BAKER; loc. cit;, pp. 254-255. '\)—
. 73..CD, 37. '
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: .+ -a) questions placed in their competence by
< ' the Holy = See or by the common law; b). major
4 matters of public concern; c) agreements with the
civil government; d) cases in which common action
of -the—bishops ‘ is—necessary . in some serious
matter to such a degree that =~ at 1least two-
thirds of the, member bishops™ consider that the
decision made should be binding on all. [74]

In the subsequent decrée, the pre-eminenée of the pope" :
f/’ was teiterated - in accordance with Vatican I teaching - with
no juridical liﬁipation pléced on his powers, but :sucﬁ
conferences were encouraged; their decisions obtained the
force -of la& sub ject té suppoft by two-thirds qé those
hol&ing.a deliberative vote, and to confirmation by the Holy

’

See.[75]
" ' i b) Ministry of Word and,sacrament

The bishop's ministry of Word and sacrament, Cthrough
his role as the leading sanctifigr andgteacher in the local

Church, is given 'emphasis in Lumen gentium:

.Ia the person of the bishops, then,- to whom"
- _ the priests render assistance, the Lord .Jesus
Christ, supreme high priest, is present in the
midst of his faithful. [...] it is above all
through their signal service that he preaches the
Word of God to all peoples and:“administers
without <cease to the faithful the sacraments of
faith; that through ctheir paternal care, he
incorporates, by a- supernatural ‘Tebirth, new
members into his body [...] he directs and guides -
the people of the New Testament [...] Chosen to
shepherd the Lord's flock, these pastors are_

74. J.W. BAKER, loc. cit., p. 256.
T - 75. €f. CD, 38.4..

f



-t
A

VATICAN II AND ECCLESIAL AUTHORITY . 150

servants . of Christ and stewardb ‘0of the mysteries

- of God, to whom is entrusted the .duty of
‘ affirming the Gospel of the grace of God and of
" gloriously promulgating . the, Spirit and .

-« proclaiming justification.. [76]

-

Hence the episcopal powers of jurisdiction and éfdérs
are ﬁow not éo ciearly distinéuished; It seems thaé Vatican
II's aim was .to link episcopal office and power primarily to
the .sacramental order.[77] Blshops then are to function as
"a central .and sacramental witness to theif,'collegially
shared faith which in turn reflecté the faiéh shared by

christians ~throughout space and time."[78]- This . does not

necessarilj imply a monopoly on the Jurlsdlctlonal power of

the Church, but does suggest a broader understandlng of the

mission of the Church to be exercised by the wholé of the

People of God

The . emphasis®, “he episcopal role to preach cthe

Gospel in many diverse. ways[79] and to celebrate the

sacraments[80] implies the necessity for broader distribut-

ion of Jurldlcal respon51b111t1es\bﬁich do not depend ‘so -

76. LG, 2M

_ 77. C£. B. COOKE, !"'Fullness of Orders': Theological
Reflections'", in The Jurlst 41(1981), p. 417.

78. Ibid., p. 417.
79.  C£. LG, 25. . - .
80. C£. LG, 26.
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explicitly om reception of orders,.[81] Since thé primary
focus in this study is the relationship between . 'the
. ' : B .
bishop -and priests, and their collaboration within the’ local

Church, these other ministries - while just as important ="
will not be considered in detail here. Neédless to say, - the

- ’

sacrament of ordérs empowers aﬁd commissions the priest for
th15 ministr% also, but*® under the Jurlsdlction of the local
" bishop or his relrgiggi superior, ‘ as dESCrled in Chrlstus
Dominus: - % | |

In exerc151ng their mission of sanctification i
‘bishops [...] who enjoy the fullness of the ' -
sacrament of orders, and both prxests and deacons J
are dependent on them in the exercise of their:
power. [...] It is therefore bishops who are the v
prlnc1pal dispensers of the mysteries of God, and
Jit is their function to control, promote ang
"protect the entire liturgical life of the Church
entrusted to them. [82]

1.. -
- . - )
*

c) Potgstas and munus : )

-

‘The distinction introduced in Lumen gentium in Fhe

terms referring to episcopal office‘?llusgrates the change in
theological uhdérstanding, since there was # move from the
use of Eoﬁestas (power) in reference to tHeApower of orders
to the term munus (respdnsibiligy or funcfion). In :élation

to the bishop's "power" conferred by consecrationm, he is

-~

el e, .
I A

‘ a - e
81. Cf. J.J. CUNEO, "The Power of Jurisdiction:
Empowerment for Church Functlonlng and Mission Distinct from
' the Power of Orders", in The Jurist,® 39(1979), pp. 186-190.

- 82, Ch, 15. . . Y
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given the mumera of sanctifying, Eeéching and goveérning, as’
“an "dptological participation through' the conferral of

cofisecration.”"[83] The 'use of potestas as powgr,'reﬁains in -

reference to the power to act with a canénical mission, but

the distinction is not altogether clear. It seems to be a

term now used more in reference to the power deriving. from a

-

particular assigned‘office (officium), which returns .to- the -

qﬁestion of whethéf .érders are necessary for all
ecclesiastical jurisdictién. The COﬁAOtation‘of -the word
.muhus{ ‘rather than potestas, implies also ah.eaphasig on the
responsibility to service, rather than the mere exercise of

power, by one holding a particular office in the Church.

There 1is also an implication that - ther munera of
teaching, sénqtifying and governing conferred by episcopal
ordination, are not the only means whereby ecclesiastical

podér may be exercised. The conferring of tpg "priesthood of

the faithful" by baptism on each individual member Oof the

People of * God as "priest, prophet and king" suggests the
- . ‘ ” .

possibility - of the non-ordained sharing “in_ .this
. \_' .

jdrisdictional power. This apriésthood of the faithful Iis

recognized as differing "essgntiaily and not only in degree"

I

83, "Tamquam ontologicam participationem consecratio-
nem collatam", in LG, 21b, "Nota explicativa praevia", 2. The

.use of munus had replaced potestas, which was used in the
earlier ‘texts of "De Ecclesia®. . G. GHIRLANDA, in loc.
. cit., P~ 51. ;

=" 7 "
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from the ministerial prlesthoodd but "each in- its proper way
shares in the one priesthood of Chr15t."[84]

d) Further questions of orders and jurisdiction

Controversy still cibuds the question' of ecclesial

power and its sources in orders and jurisdiction: the two

positions being_described as the "Roman" and the "German" by
J. Provost, whose study on the-matter provides much evidence
in the balance in'favour of laity taking part in the exercise
of Jurlsdlctlon in the Church; the same views are held by J.

-

Huels and J. Cuneo, in their reviews:. [85]

The "German'". position‘,assérts the uriity of sacred

-

power; ''the power of Christ present in the Churqh'threﬁgh the

. sacramelit of Orders,"[86] a pow er” for teaching, sanctifying

»

and governing:-the:People of Go; on th&ﬂ.other hand;_ the

"Roman" school sees a:division of the powers of orders and

PR
-

[ — - -—

84. LG, 10.

85. Cf. J. PROVOST, "The Participation of the Laity in
the Governance of the Church”, in CLSGBI, Newsletter,
60(March, 1984), PP. 12-67; also 1In 35tudia Canonica,
17(1983), pp. &417-448. J. HUELS, "Another Look at Lay
Jurisdicrion", in The Jurist, 41(1981), 'pp. 59-80, and J.
CUNEO, loc. cit., ~pp. 183- 719. The opposing view, primarlly
in response Cto Provost's article, is argued for by D.M.
JAEGER, "The Relationship of Holy Orders and the Power of

- Governance accotding to the Revised Code of - Canon Law,

CLSGBI, Newsletter, 62(September,' 1984), pp. 20-38. Jaeger -
denies the possibility of the laity's.participation in Church
governance, as a result of his examinatlon of the evidence.-

86. J. PROVOST, "The Participation of the Laity in the

- Governance of the Church", p. 19.
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. jurisdiction, with the former coming from Christ and the
latter deriving £rom the divine natural law; both are

"distinct in origin, purpose and characteristics.[87]

A. Stickler and J.. Beyer are proponenés of this

view.[88] A historical perépéctive demonstrates that laity .

have shared in jurisdiction -in the Church in the past,. .as

evidenced particuiarly in non-clerical religious communities,

and according to the new law, where it is stated that laity

may '"COOperate ~in the exercise of the power - of
governance,"[89] ~ with specific examples studied by J.
Provost.[90] The aréﬁments are numerous and complex, but

- Provost's conclusion seems the most logical: all powe#®to be

exercised in the VChurEh is not restricted to those with

" Orders, since:

Fundamentally, all power in the Church is’
pastoral, for it is Christ who pastors the Church
through the three munera of teaching, ganctifying

_and governing. Lay persons who take on these
‘pastoral roles may be considered to be
cooperating in the power of governance in a broad

A

87. CE£. ibid., p. 23:

88. Cf. A. STICKLER, "De -potestatis sacrae natura et
‘origine", in Periodica, 71(1982) pp.- 65-91, and J. BEYER,
"De natura potestatis regiminis seu iurisdictionis recte , in

Codice renovato enuntianda™, in Periodica, 71(1982), pp. 93-
145. :

89. CIC, 1983, canon 129 §1.

LI I | pp'- 47-49-

90. Cf. J. PROVOST,"The Partlcipation of thee° Laity
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sense, and strlctly to.the extent they are glven
fagulties or delegation. [91] _ ‘ .

The rigid approach of the two schoo:?,hs\refers to 1is too

-

resistant to allow for an interpretatiion of power. which goes
beyond the institutional level, on the hand, or the
sacramental on the other, so that there i no room for the

"action of the Sﬁirit throﬁgh charisms'and.grace."[92]‘,_ -

J. Huels ‘elaborates on J. , Cuneo's 1og1cally argﬁed‘
contention - that the concept of Church Jurlsdlctlon contains

the .basis for.'the extenglon of the role of the laity ihﬁ_thiéwf
level of tpé Cﬁurch's:mission. Cuneo considers it "a tf}e of

empowerment by whi;h' a personfcén share in the Churéh;s,
‘mission,"[93] taking the meaning of "mission" in its nore .

general sense - to include the juridical, chafismatid? and
.sacrémental dynamic - mnot merely limiting it to "canoﬁiéal
' misgion". In asserting-that "any parﬁiéipacioq in the Church
is sacramental,"[94] and therefore so- is all .power, he
‘ coﬁcu}s with Séhillebeeckx‘ in seeing the unity of ‘powers
dériving from Christ and mediaggd' to 1individuals through

baptism, the primary sacrament of - initiation.[95] Huels

91. Ibid., p. 53.

'92 Ibid., p. 52. .

93 J.J. CUNEO, loc. cit., p. 185
94. J.M. HUELS, loc. cit., p. 68.

95. Cf. E. SCHILLEBEECKX, op. cit,, passim.
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nefere‘;tp this notion in his argument-_on broadentpg - the

...concept -of jurisdiction.

. ~ R

'Q; The conclusion then is that clergy and laity should be "

able to partlcipate in the exercxse of Jurlsdlction in“;the oo

Church thgough baptlsm, sxnce‘ its source of powef ‘is

"Christ's action through sacrament;"[96]
Huels makes the poxnt that to "over jurisdictionalize
all ministries in" the Church .is unneccesary, given , this

thedlogy of .membershipy"[97] His criticism_ of Cuneo's ’

. position in thls area seems JUSleled in that the latter

emphasises "the legalzprlnCLQie'of Jurisdictieh" over the
saethmental basis fofﬂits exerciee. Support for the more
fluid approach comes from}?. Congar, who returns to Scripture .

to justif; authentic hinistry. goieg beyond "official
presbyte?al minist;y"_to the "multitude of diverse modes of
serQice" in the Church.[98] The COnCLusien to Huels'
argument .is that four types: of ministries'may be idehtified

in the Church as "common, public, jurisdictional and

ordained,”[99] thereby allowing for a more flexible approach'

to ministry and service. Reception of orders or canonical

96. J.M. HUELS, loc. cit., p. 70.
§7 ~Ibid., p. 70.

-
-

98. Y.M. CONGAR, "My Path-Findings 'in the Theology of
Laity and Ministries", in The Jurist, 32(1972), p. 176. :

99, J.M. HUELS, loc. cit., p. 74.

~
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mission are not the ‘sole. means of active participation in the .

ministry of the Church. The point to note is that both Huels

and Cuneo argue from the initial perspective of the 1917 Code
“on orders and Jurisdiction, ,particularly in extending the

understanding - and exercise of that jurisdiction beyond the

standpoint of its‘limitation.to clerical exercise.

\“‘\__/’The arguments lead to a negative conclusion, whereby

it seems right to state that laity may share in this aspect

of power when delegated. It s preferable to speak of the

-"udicity of the active subject of sacred power than of the
unicity of sacred power itself,"[100] since the individual'

given 'power “to exerc15e ‘must be in communion Wlth the :head

and-menbers:of the Church. It could be,:ecalled;-'tool that

) christian baptism initiates one into the :Chﬁrch - and

ultimately inte -playing an active'part in . its mission -

beyond the specific ministry of orders 1tself [101]

Y

A synthesis between the two elements of grace and the

Juridico hierarchical dimen51on of power is difficult to

: achieve, given the different aspects and nature of ecclesial

and episcopal theology which have been considered here. The

" Y . . .
100. "Melius essetC:ergo, ad vitandam confusionem,
loqui potius.de unicitate subiecti activi potestatis gquam de
unicitate potestatis ' sacrae ipsius." Quoted from: A. M.
STICKLEER, "De .- potestatis sacrae natura et origine", "in

Periodica, 71(1982), p. 85. . R

101. Cf- J. BEYER "La .nouvelie " définition de 1la
'Potestas. Regiminis'"? in' L' Année canOnlque, 2&(1980), p. 64.

« 'k\“
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Church has the propertles of beth an invisible, spiritual

COmmunLty as’ well.as a v1szb1e institution, but is a unity in :

bl

reality. The eplscopate also has a unity of diverse elements,
with the-'functions (munera) or sacramental oower of orders
and the hierarchioél power of jurisdiction resulting from the

office  (officium):[102]  The model of “hierarchical
communion" for the Church eépresses,the ree}ity of the unity

"0of these diverse elements in the life of the Church.
. : . .

——-

. {(pot®estas communionis) ¥yhich provides an explanation for
- ; < _
the. means by which the Pope concedes "his non-sacramental

Jurlsdlctlonal power to others, it is the po\Er to act - the

potestas expedita ad agendum - by canonical mission.[103] In
. this sense, Beyer argues that it is a means of the non-

ordained participating: in jurisdiction, . as history has shown

in past practiceu--ln:this view, the "power of communion" is

hot restricted to those who have received o;ders;[lo&]

-

" Beyond the .philosophical and acadenmic ergﬁgents is the
‘fact that the primary goal of the exercise of power in the
. Church is the welfare of the People of God. In "this -less

juridical perspectlve the elements to emphaszze are unity

107. Cf. ibid., p. S6.
103. Cf. ibid., p. 66. 1
104. Cf.-ibid., p. 67. :

~ This 1is seen in the concept of "power of communion".
. . A

¥~
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and communion, in promoting the presence and witality of "the
Church in the world. Participation in the power of communion
. [ ] ! .

iis participation in the power of Christ, the source of all

ecclesial power, ﬁué;the delineation of the subdivisions and

responsibilities.isAOEQen not so clear.

The image of the Trinity could be adopted to describe

the fundamental structure of the local church, since within
. r
r o ) _
it 'is a communion of chrisfians with diverse charisms, but
- - . ”’

one mission givensby Christ, held-in unity by the one Spirit.:
Unity in charity mJdst be demonstrated in the exterior life of B

the Church, which should combine the components of law and-.;'

charity in harmony.IlOS].

The dual structure of communion and mission is thé -

basis of a Church which is integrated according to. "divine. .

-
-

law" (ius divinum),* and in which power is exercised through -.

the pope aﬁd bishops -~ as successors of Péter'and7the other

apostles, who received their commission from Jesus Christ. In

the same way, priests are united with their bishop in the one
priesthood, but act in diverse expressions of the -particular

mission to which they are assigned in the local church.

.

105. Cf. G. GHIRLANDA, loc. cit., p. 67. Cf. also R..
KRESS, "The Church as CommunIo:r Trinity and Incarnation as

the Foundation of EcclesIology™, in The Jurist, 36(1976), pp.

127-158, provides a theological and historical justification

for this Trinfctartap model of ‘the Church as communio.

)
T
A

e



.communlo, can be better understood.

——y

-7 VATICAN II AND ECCLESIAL AUTHORITY 160

'tﬁTheéidgy is influehced by the philosophy of .the time

in lts expressxon, and by history, since it derives from a
- 5

liv1ng commUnlty reflecting on its falth andion itself in a.

partlcular tlma and place; it 'canmnot be divorced from human

B

:gxperlepcgu Wlth "this in mind, , the change in embhasisv;in,

ecciesioléé&' before and after'Vatican 1I, from ' the . Church

seen as® é’ "perfect society" to the Church described as a-

.

- N

theologicéllyrsognd basis fgr;ieédershiﬁ and consultation. It

is - vital *tg’ an understanding 6f the Church as a united

community of ‘believers, who share values which are lived out

individdally‘“and cbmmuqaliy ‘in_following.jthe. Gospel. J.-~

Provost pgpques‘ an ’alternativg approach to developing

community from outside official direction, through a closer

examination ~of the Church at the 'grass roots" level of the

parish, where most members have .their immediate contact with

the: christian community.[106] In . this context, -the

- individual might‘be.mgdé more "aware of his responsibility to

. participate in the Church's mission, ' thrpough belonging to a
& .- .

. . s _——————
community which reflects enthusiasm and life.

I

r,
L3

o

106. J. PROVOST, "Struéturing the Church as a Commu-
nio", in The Jurist, 36(1976), p. 259.

" -
*

. C e e w e - - - - ce e e . fe e e e e

- The communxo. model- of the Church- provides a more ™

[)
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1. Principles of shared responsibility

The _principles of  legitimate diversitz,

coresponsihility- and subsidiarity are fundemental to this
\ .

approach since each aspect acknowledges the potential of

p

'individuals and groups in the Church to ‘contribute to the

g;pwth and life of the community to ‘'which they belong, eotry-;

being effected.through baptism. For the “priesthood of the |

faithful" to be exercised by all, a focus on participation at

the ‘local :;Vel is necessary. The exercise of authority in

the communily

_ of_the times,"[107] " so that situations are responded to in
v o

the light of the Gospel. In a practical way, the involvgmént

. - ' oS )
should "discern the .Spirit evident.in the signs

of the faithfula in ‘the ,liturgy,__ in assisting in the

administrat/g\“ of Church efféirs, 'and;in,the mission of

(\ ' * ~ . ’
servi’ £0 others are' areas which reflect ‘the cbm&tnio

w

dimension through 5;rking together L. Suenene speaks of the

,ﬂprimacy of baptism 1eading to the "primacy oﬁ‘ community",

- .York, Herder and Herder, 1968, p.32Z.

where each mémber .is to be coresponsible, in a '"cooperation

which %s - the coroliary anoéranifestation of the Church's

deepest. nature."[lOS] Needless to say, the communio model ST-IE

G

-

ebt the ultimate description of the Church but a means of-

clarifying its role in service of the c0mmunitx.

s

107. Ibid , p. 195

108. L. J SUBNENS Coresponsibilifty in the Church, New

’

5.~

P
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In regard ‘to dlocesan organizatﬁon, the ‘bishop should .

provide the leadership and stimulus to the people entru“ted

‘to his pastoral care, ° so .that effective dialogue and

consultation may ogccur, both through Ehé'formally instituted

bodie$ such as the diocesan pastoral council,. ‘the senate of .

priests and the diocesan syﬁod, and - through less formal
contact of ‘the people with their leaders. While he remains
the sole légiglator'ih his,dioceQe, the diocesan bishop's

authority 1is primarilty one of sexvice to the community;

. " communio on a diocesan level is‘develdped by engendering a

real sense of responsiblllty among those who are lnvolved in
areas of consultatlon, qnd by a mutual w1lllngness to discuss

issues in a Splrlt of good w1ll and openness. . (//ﬂ

- .. . ”
- . i . .I'

Three |aspéét§ havé.been identified as the basis for

‘the emphasisfon-consultation in the post-Vatican II Church:

! - .these are the "equallty of all believers, the charismatic:

" 7" dimension of the Church, and the model of the Church as a

'communion' and.’a 'mission'."[109]

It +is 'misleading to speak’” of the Church as a
;;f_democracy, since this would lmply a system of" decxsxon making
by the maJorlty. While the Church is not a democracy in the

generally accepted sense of the term; nevertheless, certain

. 109. Cf. J. PROVOST, "The Working  Together of Consul- _

tative Bodies -.Great ExpectBtions?”, in The Jurist,
40(1980), pp. 258-259.
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principles which appig\to~democra%ié1institutions

will be -

assumed by the Church, a hierarchically s:structurgd;_h.

institution, with the.Pope at the’head;aqd the bishops as its
. R \ . - -

~leaders in sacramental, administrative and juridical 1life,

“assisted by the priests as ordained ministers. Vatican I1,

however, emphasises the universal "bfiesthood- of " the
: ; ' ' -
A N .
faithful™, received through baptism, and the fundamental
equality of all *believers,- who share in the threefold

‘ priestly, prophetic and royal offices of Christ, described in-

“Lumen gentium.[110]

The'charismatic_dimension of the Church as the Peoplé
of God, called to §hafe its talenfts in cqntributiné to the.
life of the; Church,[ill]. is  also given csnsiderablé
impofthnée, in contjast to theVCOnfofmity evidenced 'in the
post~Tridentine Church.hp to Vatican II.- The model of thé
Lhurch as the‘pyramidal.ﬂperfect spciety"lwas‘supgréeded- b§ 
the more.egglitarian,model_of a coﬁmunion,[llZ] - in which is
expressed the reality of a people being in communion §ich God
and each other. The People of God are "hierarchically held

together and on mission continuing the mystery revealed in
- L *

-

l
110. Cf. LG, 30.
111. Cf. LG, 12.

. s -
112. Communio from the Latin, and koinonia from the
Greeks '

;JK e \ ' cd/;r\\__ ’ $
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Christ."”[113]" All have.the responsibilify to share in -this

cdmmuﬁio in a variety of ways, deépnding on each inQévidﬁal's '
gifts and function in the community. —Consultative bodies
provide ‘one means in ﬁhich_the dimension’ of .communio is .

re

reflected on a practical'level. : . o
a} Ecclesial subsidiarity

The' principle of §ub§£dia:ify was first"applied to
life in society by Pius XI: in relation.to.humag fréed;m and -
responsibility, chisions:.in-individuél or g}oup'situations_‘
should be taken ﬁt-thellowesﬁ possiblé level, rather than &t
a higher lLeﬁél of authority,; which is removed from the
situation.l The princible was used as an argument against
excessive céhtralizatLOn‘of authority, and referred primarily
ﬁé"the .aréa; of social justice.[114] Ic :fequires éhat:-

decisions be taken at the most éppropriate level, and it

«

.calls for decentralization of authority where feasible.

Vatican II cited it rarely, but it is mentioned in several
documents, in relation to the role of the 'State and

culture,[115) and it was advocated as a norm to be applied

[

113. J. PROVOST, "The Working Together of Consulta-
tive Bodies ... ", p. 259. -

114. CE. PIUS XI, Encyélical Letter, "Quadragesimo

-anno", ‘May 15, 1931, AAS, 23(1931), p. 203.

115. Cf. GE, 3 and 6. : <
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in international cooperation [116] J'oh%

11 referred to it

[117] out “only

_ -in the context of State control ‘of “smaller bodies, which were

-

,encouraged to be given more autonomy.-

In -the 1light of the lncreased power of the bishop

recognized by Vatican 'II, [118] the prlnc1p1es for the .

revision of the Code of Canon Law included subsidiarity as a
means of

[...] defending the reasonableness or -need,
especially of individual institutions, to provide
for their own advantage by - particular laws
enacted by .themselves as well as by a reasonable
amount of autonomous executive power and .
authorlty. [119] -

Basic principles of fundamental lnstltutlons and the

description of means for attalnrng the supernatural ends of

the Church were to be preserved but the general prlnc1p1e of

116. Cf. GS, 86c.

H

 117. Cf. JOHN XXIII,® Encyclical Letter, "Mater et
magistra™, in AAS, 53(1961), p. 406. -

118. Cf CD 8. ,

119. P.J- CONNORS, "The Principle of Subsidiarity", iu.

An Introduction to the New Code of Canon Law, G+ Robinson,
ed. CLSANZ, Prior, 1983, _pp. 153-16%. Cf. also, G. LESAGE,
“Leaorincipe de subsrdiarite et l'€tat religieux", in Studia

- Canortgca, 2(1968}, pp. 99-124,. which. outlines the historical
asis or subsidiarity -and then applies it 'to rellglous-

¢communities.’ . Also R. METZ, "La subsidiarité, principe
régulateur. des tensions dans 1'Eglise”, in .Revue de droit
canonique, 22(1972), pp. 155-176, which- - summarises the
appilcations of subsidiarlty to the Church .In papal teachings

- and.in preparation for-the new Code.

&,

‘e - . B - . -
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. allowing variations in individual Churches and ‘decision-

.making _processes -at- the most 'appropriate levels was

'recognized. The "Direckory on the Pastoral Ministry of

Bishops" . declares that the bishop must "respect the

1egitimate competencies oi others" and should not "ordinarily

take upon himself what can well be done by others."[lzo] The

" freedom of ecclesial communities and individuals 1is thus

expanded, with tKe fyunction of authority being a source of

‘unity rather than uniformity. Subsidiarity reflects the Néew °

Testament spirit of "authority as a service of love _and

_——

guidance."[121] : ' (}

Fa
e -

Further applications of the principle should occur ﬁn

-

- time, since it is primarily applied to the diocesan .bishop™s

policy dec:.s:.ons in regard to his own diocs§% The furthér -

\

role ‘in the new Code. He has the proper,: ordinary. - and
immédiate power as "Vicar of Christ", with broad dispensing

powers, as designated in the 1983 Code. Subsidrarity extends

- to particular law, where local legislation is decided upon at

episcopatl conferences,. where decisions taken are not.totally

bindingQ since each 'bishop may dissent from the  general

extension of. subsidiarity to clergy and laity has not  yet

‘been in evidence;‘ﬁiastead, the process of consultation has
. . . « . - a .

Y

2 - . . . -

y
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120. SACRED CONGREGATION FOR BISHOPS Directory on the

 Pastoral Ministry of Bishops, CCCB Ottawa, 1974 96.

-~

121. B. PENA, "Decentralization of Church Authority

in Philipiniana &acra, 8(1973), 281 - _ ; e

-
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" been 'encouraged as mentioned earlier.' The final decisions S

-gre 1eft to: the bishop where this occurs, but if subsidiarity

is not extended to involve the clergy and 1aity in decision—~

‘making,processes, it is in danger of becoming a - "fossilized"

concept.[122] It is inevitable, or at 1east necessary, that
the process of consultation with his priests and 1aity be

taken seriously by the bishop, in order that the cooperation

'and.'collegiality of all of the People of God be a reality;

sﬁbs@diarity is a.means of achieving this end.

-

hj Some - “democratic" principles applicable to the :

9 Church’ i : . b ..

¥

® The preceding considerations gake it clear that the

Churgh has moved tewards a less autocratic form of governnead

- . and decision-making, : ﬁithout changing its hierarchical

zstfucture. The Pope retains "supreme, full, immediate and .

-

.universal rordinary power."[123] The college of bishops
-shares’ _this.power as "the subject of'subreme'and full power

over ‘the universal Chprchﬂ,'in cdﬁmunion with him.{124] On a .-

- ' Yo S
diocesan level _ the'bishgp has‘ultimate authority, with "all

. the ordinary, proper and immediate power which is required

—

e ,1

’;22. cg.'P.J, CONNORS, lge. cit., p. 159.
123.'cxc,'1§83;5cgﬁon 3313 | .
124.'§£§, 1983;'canon'§36;‘ v.*'§_'

= 125. CIC, 1983, canon.381.

for he_.exercisefof his pastoral oﬂfice“,[lZS] apar* fromq.
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L 2

cases réserved to the Holy See or to some other authority. .

1f the increase in  shared responsibillty: as
o expressed in the new legislation, is seen in terms of a more
"democratic" form of 1ife, some consideration needs to be’
given to the meaning of the term "democracy". The Church
certainly cannot be described as democratic in government in
terma of majority vote decisioﬁgf;?\Yegular eleetiona “with
possible changes in government. One daager of “seeking
‘specific de ocnatie"eeelesial structutes_is to revert to
vieying the Church as a "aociety", and lté}ng sight‘af &he'
dimension of "myatefy". Nevertheless, there are elements of
democratic .llfe which can be identified in the Uatican I1

. e Y
theology and sibsequent legislation. -

|>\iu;,,//,\)’ The facts of,QQ?emocfatic' freedom and _political

-+

edqualicty" are. sEen as essential to a democratic way of
. | life.[126] Thelr presghce was notable in the early Church A
'h A?erta:.n tension between freedom and equality is inyglved in
any community, but-democratic forms of life should reflect
interaction between the "communication'of the optimal amouQi_’f\'

of freedom and the highest possible degree of equality amopg

members.[127] Human experience has led to a- recognition of

the need for social organization,. incorporation of a respect
/’ﬂ' . T -

]

! 126. K. LEHMANN, ™On the Dogmatic . Justificatiq for “a
o Procesg of Democratization in the‘\Qhurch" N‘i\ Concilium,

73(19%Y), pp. 60-86. -
+ 127. 1bid., p. 65. — e S~

.- ) )
) .
. s bt . . * - -
P ' = j ) ik ~. : s
N 2 : .
;
{
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s _ _ .
for the individual, and for an awareness of responsibilitiesl
" for the maintenance of order and growth of the: community.
+Rational bases for mutual understanding angl resolution ‘of
conflicts or difficulties are required. ‘These elements can be
identified in the 1ifé of the early Church, and a;e also

aspects of the reemphaszs on the—ehnrch oday as a communio,

which incorporates such reallties as: "the freedom of the

children of ‘God, the universal priesthood, the imparting oz/y_f/

_the Spirit»to all, the conscious holding of faith in commo

1]

on the part of believers, the basic equallty of christians,

gﬁuality and dignity attached to the name of christian
-and ‘other elements."[128] Such an experience of communie
realizes fthe chfistian role of living in Christ‘in freedom
and service, given that each member is personally conmitted
.to contributing to the life of the‘conggnity. Structures are.
necessw for. order, but —_shouid .ngt“‘-'“:‘t'ifle individual
soonteneity and creetiﬁity.

- &

Since the Church has one head in Jesus Christ, whereas .

‘-a democfécy connotes -some notion of soverelgnty of the people

in a civil society, a further distinction is evident between o

the two. The Church has no absolute right to  self- LY

0 determination, -.since faith, dogma ~and law derive - from
salvation of a}L'in Christ.* Self-determination implie$ some
.pdeg;ee of contrel oner the basic‘constitutions\of'a .sociéty,

-

o

128. 1Ibid.,'p. 68.
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'gﬁ; the Church again-is different, in that the basic -elements
of revelation are separate from area subject to pégotiation
and change by its members. Effective application of the

Cospel is fundamental, which means that inEerpretation is a

__d/fﬁ\\\khparf of the christian rzéponsibility; At times, especially
éuring' the more authoritarian periods ‘of the ' Church's
history, dogmatic and cpnstitutionaltelements of its. life
have been labelled as no;7negotiable by authorities, without
enough’ consideration being éivén to discerning betweén the
éssenﬁials and'the peripherallaspects“of féith, particularly
"in regard to-strﬁcturgs and authority.

(\\ : Recent ~Church teaching #nsists Cthat there be.
consultative bodies, and that they be implemented at 'a

diocesan level by the competent authority = usualry‘ the

diocesan bishop. Presbyterorum ordinis, the decree on the

- life and ministry of priests, calls for the formation of "aur
group Or senate of priests [...] to represent’ the ' body of -

‘priests", and A "help the bishop in the mdnagement of the

S H . .
&}ocese_"[IZQ] - Christus Dominus, - urg:;/j;hat a diocesan
& . . , )

pastoral council be.s?t'up in.each dioc% e, "bresid%d over by
-the bfshop' himself, in which clergy, 'religiqus'and'_laity
Fl. M will participate.” Its function is "to investigate and

consider matters relating to pastoral activity -and to

®* - 129.P0,7. o ?

P

. - - , o
- ' N . . . -

)
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.

formulate' ;coﬁclusions epncerﬁing them."{130] This is ,-

reiterated in Ad gente .end ., Apdstolicam actuositatenm, - ‘the

'decrggﬁ on miSSLOnary activity and on the apostolate of the

laity, -~ respectivelv.[131] Practical detalls for . .the

»

establishment of these two consultatlve bodles were given in -

the motu’ proprio, Ecclesiae sanctae, [132] in 1966, and their

presenee 1n the life. of the Church is canonised 1n the 1983
Code of Canon Law. [133] ' o cm

N .
_Having ettéblished a basis for ‘the . expression .of

_communio in the Church at this level, the Council encouraged

an active role in consultation atJa11~1eveis %% the Church's
communion, as in the foliowing:' the Synod of Blshops at the

universal level [134] episcopal conferences at the national
- “‘ ~ a .

level, p;ovxnC1al couricils at the _regional . level, [135]

. Sac . .
diocesan presbyterél and pastoral councils,[136] as well as

parish and other councils for e905tolic works.[137] . As R.

P .

514.

130. oD, 27. = - v .

L 131. Cf. AG,- 30 and Aa, "26. /
7~ 132. cf. ES I, 1S. ' T .

-

© 133.°Cf. CIC, 1983, "canons 495-501 and candns=~511-

©  134.~Cf. CD, 5% _ ] |
135. C£. CD, 37 and 38. o -
. ct. b, 27.and G, 30. T
137. Gf. M, 26. T
s C /

“ " . e/ s . ) : - l N ’
‘ _ :
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Thus wunity and diversity, the one and the
many, are: not as such hostile, antagonistic,

“mutually exclusive. Rather they are:.to be thought
- of as dancigg together in joyful harmony, indeed,
inYéommunion. There is a threefold perichoresis:
. Trinity (Deus in se); Incarnation (Deus in aliol; :
Church (Deus in aliis). Thus the Church is.mosg*""“
" properly thought of as the divine will of God th :

Father to .save humanity through His incarnate Son
Jesus,’ who is in hypostatic union with humanjty,

172 -

and through the ‘Holy Spirit, who is-the bond* of. -

vnion within God as well as between God and

Christ-ed humankind. The Church is the special .

event and sign of the new creation which-God has
more wonderfully reformed and -restored. [138]
. .) )

This is the communio to/ which the People of Cdd are. called 35 :

to constitute. ) //f% ’ L

B

!
P

2. The mission of the communio

-

The call of the People of God . to migsz;r

' o
necessary .corollary to the communion of the Church;

is a.

the

Vatican. II - Decree on "The thu;ch in the Modern -World" -

um et spes

Caudi

terms:

Christ did not bequeath to the Chukch  a

‘mission in the politicaly -economic . or sRcial
. order: the purpose . he assigned to it wak, a

religious one. But this religious mission can 'be
the source of commitment, direection and vigor to
establish and consolidate the community of men
according ‘to ' the law of ¢ !God. [...] The

couragement _of wunity is in harmony with the
epest nature of the Church's mission, for it is

-

in . the nature . of a sacrament - a sign and

instrument - that is of communion with God and of-
"unity among all men. It shows t¢ the world that-
social and exterior union comes from a union ‘of.

hearts .and minds, from the faith and love by

15§, R. KRESS, loc. cit.,p. 158

- speaks of the.Church's mission " in these
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: .which itsiown indissoluble unity has been founded -
. in the Holy Spirit. .The impact which the Church',

can- have on modern Society amourdts ‘to - an
.effective 1living of faith and love,. not to :any e
external power exerciséd by purely human means:
[...] it can form a very close and unifying
> ‘effect on the various c; mnunities of men - and-
nations, provided they ‘have trust in the Church
and guarantee 'it true freedom to carry out its

~ mission. [139 o .
This mlgixon is- Lnsepagable from the communxo of the Church

'@
since "miss;on is the rellglous and hlstorlcal purpose of the

ex15tence of the communxtyiE?lled Church “[140] The thrust
<

of - mission is lnto the world so that the commuﬁio is not an

isolated group of - believers in an' alien ; world, but an
" empowered community of individuals.who have a sensé¢ of

. ‘ . : . - . o ]
,5>awe%eness of their call to be missionary as christians in

that world. .-
‘

'

r

Gaudium et spes reflects a determlnatjon to reduce the

dlchotomous view of the, woxld as separated between '"sacred"

¢

o7 &
and "profane", so that missio has a positiv
B - - ¢ N . ,
- as a call to involvement in thatJ\Q:;hd - A,

%

interpretation

ther - than, to

provide an escape from it into the communio.\{ The church as =
> Lonmunlo

corporate body or .community, ,as a hhole, Ls Feny outward to

B

’the world. The Gospel$d prOVin‘ftf basi3® for this notion* of

. N ' . -

-

&5 2 *
139. GS, 42. -

140. R.D. HAIGHT, "The 'Established' Church as Mis-
sion: ' The Relation of the Church to the Modern World", in
" The Jurist, 39%979), p..10. Cf. also J.A KOMONCHAK, "Clergy,'.
Caity and. the Church‘s Mission in the World", in The Jurist,
39&1979) pp: 422-447; he argues for the recogn1 ion of t e
,missinn of the People of God in the world. "

PSR ’ ) -’.’ . ' " .o
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mission, .wiqh‘the constant theme of being sent Qut: “K3 the
Father has 'sent me, "so I send you" (Jn- 20.21), and . "Go

therefore -and make disciples of all nations" -{Mt 28.19). - °

- . T

"Hission is’ et the-core of ‘the Church’s very .bé{hg, and is

a motivatlng factor for members to profess. an active _and

dynamicﬁth_, so that their way of living is 'consisten_t:

ospel.fl&l]‘ o JEIN

The 1involvement of both clergy and 1laity in thg ;
Church's ° mission 1is made clear in the Vatican II Decree on.

the Apostolate of the Laity, Apostolicam actﬁositacem, which

speaks” in these terms:

In the Church, there 1is a diversity of .

ministry but unity of mission. To the apostles

. @and- their successors, Christ has entrusted the

N office of teaching, sanctifying and governing in

his' name and power. :But the laity are made to

share in the priestly, prophetical and - kingly
office of Christ; they have therefore, in the ,

Church and in the world, their own assignment in
the mission of the whole People of God; it is
exercised too when they endeavour to have the
Googel spirit permeate and improve the temporal
‘'order, going about it in a way that bears clear

witness to Christ and helps forward che salvation
ot men. [(142) i '

J ] ’ .‘ - .'_ ‘ . G . = !
The .c0néépts.}of coqespon§fbility, subsidiarity and.

diversity max_beiapplied:to the mission of the Church; this
. : " . . *

- bl '
T

g 141. Cf: J. COMBLIN, . The Meaning of Misglon, rFarQ

knoll, 'Ne®¥ York, .Orbis Preswy 1977, pp. 1-27% Ffocusses on
. Fhis dynamic .of  faith and action as a conseauence of
part1c1pation }n mission, and the call to transform so&iety

142. _;A'ﬁ,

2. . S C\

- . . .

Y
S
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perspective of -~mission begins Qich.baptiSm, as giving an

-

individual - the munus for missio, but with iﬁplementation of

the munus dependent on further development in faith “and on

ongoing and active membership of the communio.[143] This

juridical foundation for missio must be ~

[...] completed by personal commitment and a
greater . 'insertion into the life of the Church
before ‘the person is sufficiently empowered to
carry out the Christian's rights in this
regard. [144] -

The mission. of the Church is broadly based, and never

confined merely to those in orders, which is primarily a

sacramental ministry of service to the community. The mission

of <christian family life, for example, is given, greater

emphasis as the formative area for individuals growing up in

the community with a sense of christian mission.

The Vatican II perceptién of ministry and.service, is
one which leads to the realiéétion of the necessity of
applying the theological principles outlined to the
ozganization of the local and entire Church. The relationship
between priests and their bishop at tﬁe locai level should

reflect these images of unity and cooperation, in a sense of

common mission. This provides a raison d'€tre for such

s

143. C%; JeH. PROVOST,. "Structuring* the Church as
"Missio'", in The Jurist, 39(1979), pp. 220-288.

144.\Ibid., p. 244.

v
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diocesan organs as the collége of consultors and the

" presbyteral council.

-

pConclusion

.
v

The éxperience of the two Vatican Councils has had
direct -repercgssions .on' ‘the way in which the Church
understands its authorit§,gﬁd subsequently formulates its
law. It has been necesséry to study. the theological
background in order to explain the way in whisy
ecclesiastical structures have been , established, and

authority has been'understood..

While the presbyterium in the earfy Church appears to
have been an active entity in pastoral care, working in close
relationship to the local bishop, the institutionalization of

Church- structures inevitably occurred through its growth and

recognition by the civil state. Generally speaking, a more

authoritarian form of leadership and control of members under
the diocesan bishop's jurisdiction was the norm. The bishop
himself was directly subject to the pope, whose spiritual
authofity in  particular increased through the centuries,
reaching its peak _in the 1870 defini!ion of  papal
"infallibility. | Circumstances at this -douncil prevented
consideration of episcopal authority in its own ‘right; the
bishop was considered to be direcﬁly subject to the “pope,

through whom the power of jurisdiction was channeled. The

"—

ot
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power of orders was seen as quite éeﬁarate, but prerequisite
to the exercise of jurisdiction, and the model of -the Church
v

as the ''perfect society" reinforced .the pgrcépcion of the

pyramidal, vertical structure.

In contrast,' thé ﬁﬁeology of Vatidén II has-presented
a'variecy ofi models of the,phurch - each with its own- meiit,
with parttcular emphasis on the reality of its existing as a
"hierarchical communion", to which all members of the People
of God belong by virtue of their baptism. In this communio,
they have the common mission to‘participate in the life and,

activities of the .Church, ia contributing to the realization

of the Kingdom of God here and now.

The lines of distinction between orders and
jurisdiction are less clearly defined, although orders is not
generally considered an absolute prerequisite for the
exercise of jurisdigtion. The use of such terms as
*collaboration" and '"cooperation" in regard to laity and
presbyterium in the gCode, as well as in the Vatican |II

documents themselves, leaves the question somewhat open to

further development and interpretation.

The collegiality of bishops was affirmed, 3&%2) the
implication that this éoncept of.co-fesponsibility should be

exercised at the level of the local Church as well, with the

'particiﬁation of presbyterium and people at different levels

S
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of ~decision-making and activity, so that the . principle of
subsidiarity is to be effectively appliedﬁ to organization

within the Church- at the local level.

’



CHAPTER IV

- CONCILIAR TEACHING ON THE PRESBYTERIUM o«
The 1917 Code was limited in its presentatiqp-on the

role of priests in governaﬁée, just as the theology of

priesthood at the time, was somewhat linited in {its

expression to the sac;amentgg?dimensién of church "life. The

cathedral chaptgr:and-diocesah consultors were giﬁen little
deliberative pover over the bishop's decisions. As a result,
the notion of presbyterium, as 1t _was understood and
experienced collegially in the early church, was largely
forgotten. The presbyterium, as an active entity Eéf se in
the iqcél church,  had suffered from neglect for numerous
centuries. Mény have pointed out the dimpossibility of

extending its role in the local church without. “theological

and existential” rénewal,'expressed'in canon law.[1] -

In ‘many  respects, /the -long term effects of the

application of Roman Law to ecclesiastical law can be,

~

t

1. C£. T.F. O'MEARA, "Towards a Roman Catholic Theo-
logy of the Presbytery"”, in The Heythrop Journal, 10(1969},
p.- 399. Other contemporary authors have written similarly in
calling for deeper theological reflection on the nature of
the presbyterium: F. HAARSMA, "The Presbyterium: Theory or
Programme for Action” in Concilium, 43(1969), pp. 32-37; T.

-~

GARCIA BARBERENA, ﬂCollegIaIIty at Diacesafp Level: The-

Western Presbyterate”, in Concilium, 8(1965), pp. 11-18; B.
‘BOTTE, '"Caractére coll&gial du presbytérat et de 1'Episco-
pat", in Etudes sur le iacrement'de 1'ordre, Centre de Pasto-
rale Liturgique, Paris, Tert, 195/, pp. 9/-124. English- tran-
slation: "The Collegiate Nature of the Presbyterate and Epis-
copate", 1in The Sacrament of Holy Orders: some papers and
discussions concerning Holy Orders at a session of the .(entre
de Pastorale Liturgique in 1955, London, Aquin Press, 1Y%6.,
- PPe 427045 da ’

formation, ministére et vie, Paris, Cerf, 1968, Coll. Unam
Sanctam, n. 68, pp. Z/>-2Z88.

-
-

/.

-

e. presbyterium", in Les—Pr€tres, .
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identified in the use of principles and terminolog}'of'cénoﬁ
law, as expressed in the 1917 Code.[2] The resuiting
limitations were evident through the ascendancy of the
juridical-and hierafchicézﬁ;hphasis on the relations between
bishops and theiy priests, and there is perhaps a-garallel in
the more. recené experience of a similar imbalance in the
relationshib‘between parish priests and their assistanfs, who
had few rights laccording té law, and remained in a

subordinate position to the parish priest, moreso in practice

than to the diocesan bishop.

The reformers of the sixtéenth century tended towards
"presbyteralism" away from centralized authority, in reaction
to centralization of authority by Rome. Thus it might be
expected tﬁat Trent's emphasis would be on centralized
authority and wuniform organization ~of ecclesiastical
structures, with a polemic tone -against the radically

different ideas of thé reformers. The elaboration of
R:iqcip}es regafding_the ifvolvement of priests in diocesan
governance is something which was largely ignored during the
Councils of Trent and Vatican I, although Fhe f;rpe} treated
of the role of priests in severél_aspect;, mainly with a view

, : . b
: 2. A study of Roman Law and commentaries leads to
this conclusion; one series of studies of the 1917 Code's use
of Roman"'Law is by B.F. DEUTSCH; "Ancient Roman Law and
‘Modern Canon Law"”, in The Jurist, 27(1957), pp. 297-309;

28(1968), pp. 23-37, 149-167, 449-469; 29(1969), pp. 10-25,

265-278; 30(1970), pp. 182-192; 31(1971), pp. 478-%§§A

s LT .

/

?
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to reforming priestly life and ministry.. Vaticdan II, .on the
other hand; produced the document on the life and ministry of

priests - Presﬁyterdrum ordinis - as its last decree; this

provided a major contributiorr to - the understanding of
priesthood in the modern world in-a Eheo}ogical and practical

context.
a

A: The presbyterium according-to Vatican II oo

It is not satisfactory merely to speak of the "dual"

power of Orders, in reference to the sacerdotal power over

¢

the "eucharistic body of Christ”, and to the "mystical body

-

of Christ", in relation to pastoral ministry. Rather, there
is need for a broader expression of what constitutes priestly
_ministry, which has been described as "the principle of the
growth, organization and unity of the body of Cﬁrist."[3]
Episcopal. and presbyteral roles are closely linked:

The presbyterate, then, is noti an autonomous
organism placed side by side with the bishop. It
has no- special domain assigned to it outside the
bishop's sphere. It is there to advise and assist
him and to deputise for him in his absence. But ~
it is the bishop who is the pastor of his people
par excellence. In the first centuries he did
indeed live very-close to them and he knew thenm,
and was known by them. It is the bishop who 1is
the prinéiple of unity in his church not only in
disciplinary but in sacramental and doctrinal
matters. Although - he is- assist by” a

. presbyterate he is fully cognisant of peing the
head and of répresenting the apostolic power in

1

X -

3. B. BOTTE, "The-‘Collegiate Nature of the Presbyte-
rate and Episcopate", p. 94.
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himseif alone. The presbyterate shares his power,
but in unity and submission. [4]

Thus, priests have a mission to collaborate with thg bishop
in a sense of uhity, for the development of a living church.
The presbytery is the extension of the bishop in the local

church, on the spiritual and pasforal levels of ministry.

-

Implementation of expressions of collégiality between
a2 bishop and his priests. on a diocesan level, required both
- legislative and attitudinal adjustments to the structure
. decreed by Vatican I and the 1917 Code. Reférmulation was
reflected in Vatican II and then the 1983 Code of Canon Law
was revised in that light. Hence, the development of the role
of the presbyterium in the documents of Vatican II will be
reviewed, along with the ensuing application of the teaching
in the new Code, which was to incorporate the conciliar
principles into law. A change of attitude among clergy and
bishops is also required, as law simply attempts to formulate
basic b%inéiples or norms to be followed. The goal should be
to ‘achieve more than legal changes, but alsoc "an expression
of what, is original and unchanging in the Church operating in

the world in ever new ways."[5]

The major documents of Vatican II in regard to the

L}

promotion of what has been called "diocesan collegiality",

4. Ibid., pp. 95-96. : ' - e

5. T. GARCIA BARBERENA, loc. cit.; p. 16.
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\7- .
are the texts on "The Church", '"The Pastoral Ministry of

Bishops" . and "The  Life and Ministry of Priests."{6] The
conciligr ~ddscussions preceding the promulgation of “these
documents reveal quite significant changes in direction from
ﬁhe initial schemata, as the influence of such'concepts as
"People of -God" and "shared responsibflity" in the ‘Church,
with movement beyond pope, <curial congregations and bishops,
were elaborated. The specific area to be explored here is:the
progress of discussions concerning the introduction of
priests' senates, the changing role of cathedral chapters a;d
the situation of the diocesan consultors.

1. Preliminary insights into presbyterium during
Vatican II

-‘:,’
Tﬁé\eggllest document to emphasize the presbyterium as

having a key role in the ministry of ‘the local church was

Lumen gentium, which described priests as

[...] prudent cooperators of the episcopal
college and its support and mouthpiece, called to
the service of the People of God, [who]
constitute together with their bishop, a truly
sacerdotal college (presbyterium) dedicated it is
true to a variety of distinct duties. In each
local assembly of the faithful they represent in
a certain sense the bishop, with whom they share
all trust and generosity; in part, they take upon

6. These have been referred to in the preceding
chapter's theological analysis. The Latin titles are Lumen
gentium, Christus Dominus and Presbyterorum ordinis, all
translated Into English in A. FLANNERY, Vatican Council II:
The Conciliar and Post-Conciliar Documents, New York, CostCel-

To, 1975, _PP- 350-426, SBZ'GIU') 863-90Z.

) -/
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themselves his duties and solicitude. [...] Those
who, under the authority of the bishop, sanctify
and govern that portion of the Lord's flock
assigned to them render the universal Church
visible in their 1locality and contribute
efficaciously towards building up the whole body
of Christ. [...] In wvirtue of their sacred
ordination and their common mission all priests
are united together by bonds of intimate.
. brotherhood, which  manifests itself in a
spontaneously and "gladly given mutual -help,.
whether spiritual or temporal, whether pastoral
or personal, through the medium of reunions and
community life, work and fraternal charity. As to
the faithful, they should bestow their paternal
attention and solicitude on them. [...] They
should preside over and serve their_ ‘local
community in such a way that it may deserve .to be
called by the name which is given to the unique
People of God in its entirety [...]. {7] . I

-~

This first reference to the general responsibilities of
presbyteral miniétry reflects the change in emphasis from the
rather exclusive sanctifying role of the priest to one that
is collegial. The mention of cooperation with other priests
in unity with the bishops gives reéognition to elements of
the presbyteral role whicﬁ had been characteristic of the
early Church,- but which had been lost or submerged in the
.process of centralization and cbncentrat%on of poﬁer. The
concepts of service'fnd leadership of the People of God were

focal points of the-discussions.

7. LG, 27.



CONCILIAR TEACHING ON THE PRESBY;ERIUH 185

2. The evolution of Christus Dominus-'

The decree on blshops was promulgated on October 28,

—r

*1965.(8] 1t encourages bishops to be concerned about their

priests as Cheir "prudent cooperators."[9] Protracted

.concitiar discussions led to the realization that a revision

”

of existing organs of diocesan governance was required for
the effective exercise of collegiality. and fraternal
¢ooperation between bishops and priests on the diocesan
level. ~The first mention of this fevision appeared in the
sixtieth general céngreéation (November 5, 1963), when it was

stated - in Cardinal P. Marella's review of the schema De

épiscopis ac de diocecesium regimine, inte which the schema

De cura animarum was to be integrated - that the 'bishop

should have "suitabie and effective collaborators, who are
one in heart enﬂ soul with hiﬁf in pastoral care." The
statement referred torpriests, and in. particular, pari

priests, who "live most closely with the people of God."[18]

Later, durlng the same session, another council father called

for something speciflc in order. to define the organs of

8..The evolution of this deeree (Christus Dominus) is
discussed by K. MORSDORF, "Decree on the Bishops' Pastoral
Qffice in the Church", trans. H. Graef, in H. VORGRIMLER,

ed. Commentary on the Documents of Vatican 11, Frieburg,
Herde; and Herder, 1396%, vol. Z, pp..165-300. ‘

9. °CD, 15.

10. Acta Synodalia, 2- 2-4, p. 437. Quoted from
Cardinal P, Marella's review of the schema De episcopis ac
de dicecesium regimine. ' .

—r
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diocesan governance, citing Plus XII's description of p}iests
as "cbmpanions and advisors" to the bishop. His two points

were:

(a) given the fact that presbyters, according
to - the words of Pius XII'[...] are ‘'companions
and advisors' of the bishop, the law therefore
wished that the governance of the diocese be
enhanced with the chapters of canons, in
fulfilling their duty as 'a senate or council of
the bishop' [...]. There are many bishops,
however, who look forward to a more effective

" - senate, b) As well as the administrative,
judicial or executive duties to be exercised, the
bishops are responsible, in particular, for

" pastoral ministry, properly speaking. As for the
Curia's pastoral role, however, there is
absolutely nothing in law. "And yet how very
greatly it is desired. [11] )

k

The ‘new outline for the schema then incorporated a section
entitled "On the Organs of Diocesan Governance."[12]

The revised schema was discussed during the-. 83rd
General Congregation (September 18, 1964), whf&h, when

speaking of the Curia and diocesan councils, referred to

advisory councils:

™ N

11. "Duo notanda§\JXES eo quod presbytefi, iuxta
verba Pii XII [...], suntepiscopi 'socii vel consiliarii’',

1deo, lex voluit ut in regimine dicecesis episcopi ditarentur

Capitulis canonicorum in munere fungendo 'senatus vel consilii
episcopalis' [...] Multi autem sunt episcopi qui efficaciorem

. senatum exspectant.

(b) Praeter munus administrativum, iudiciale vel exsecutivum
episcopi ministerium exercendum habent praesertim pastorale
proprie dictum. De Curia autem pastorali in dicecesi nihil
absolute in iure habetur. Et tamen quam maxime .desideratur!",
in Acta Synodalia, 2-2-4, p. 458.

12. Cf. ibid., p. 459.

e
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Among the forendst cooperators of the bishop - \\—
in the governance'of the diocese, are numbered
those presbyters who constitute his senate ot
council, as the cathedral chapter, the coetus of
consultors or other councils, according to the

~diverse circumstances and nature - of different
"places. [13]

Significantly, this schcﬁa also made the first mention.of the
involvement of laity in the formation of proposed diccesan

Ld

- pastoral councils; lmmedlately following mention of the
Consultors. The next artlcle was entitled ‘"The Dfocesan
Cleric"; it emphasized the common concern for the Mcare o%
souls" - of priests as 'cooner tors with” tneir' bishoP,
constituting "one presbyterium and one family, whosé father .
is the Dbishop."[14] The diocesan cnriaﬂs nole wés not -

~

elaborated on further, so that its: role thxs point

-

-y, .
remained primarily administrative, according to the bishop s,\

direction. K EE

The vicar general, -as the diocesanibiéhop's alter ego,f
could exercise the ordinary power of the latter; ﬁts‘rbie was -«

given preeminence in the revision of this schena, as .

- : - ?.
+ .

-presented at the 113th‘Général Congregation (October 20;

1964}, but thé text on the councils remairred unchanged [15] . !
!\

13. "Inter praecipuos Episcopli <cooperatores in
regimine diocecesis, illi presbyteri enumerantur qui eius
senatum consiliumve constituunt, ut sunt capitulum cathedrale, .
consultorum coetus vel alia consilia, secundum diversorum
locorum circumstantias vel indolem." In ibid., 3-3-2, n. 25,
p. 32.

14, Ibid., n. 26, p. 33. I ~ T
15. Cf. ibid., -3-3-6, no. 27, p. 146.
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At this ‘'session, "~ a slight, but significant,

modification was introduced into the ensuing article - on the

- ' [=] ’
diocesan clergy (clerus dicecesanus) - to stress , their

.

participation in Yhe "one priesthood of Christ with the
- -

" Bishop", to’ further highlight that special unity shared by

“all diocesan priests'in constituting that "one presbyterium
and" one family", which was already contained in this

text,[16] as’megtioned above. -

In response to ome intervention during the '137th
General Congregation (September 28, 1965), it was edmitted
that™ these councils, the cathedral chapter in particular,

-should . be suBﬁect to revision and a reordering of their

structure and purpose.[17]

The resulting - decree was promulgated as

Christus Dominus on October 28, 1965} The section which

. N
resulted from the preceding discussions is entitled: "Thosec

Who Cooperate with the Diocesan Bishop in his Pastoral Task."
It demonstrates concern that the relations which should exist
between the two orders

)

_ 16. Ibid., n. 28, p. 147: "sacerdotes dioecesani, qui
" providi cooperatores Ordinis episcopalis effect:t, unum sacer-

'‘dotium Christi cum Episcopo participant et exercent atque

tcclesige particularl [...] , elusdem servitic plene sese
devovent ad unam dominici gregis portionis pascendam; quare
unum ¢onstituunt presbyterium atque unam familiam, cuius
-pater est Episcopus." - -

™~
17. C£. ibid., 4-4-2, p. 577. -

L
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{...].. be .based before all else on
supernatural chHarity, so that their wunity "of
purpose will ‘make their pastoral activity more
effective. Therefore, to ensure an increasingly
.effective apostolate, the bishop should be

repared to engage in dialogue with his priests

A ?...] regularly. Furthermore, the diocesan

priests should -be united among themselves and

should be genuinely-zealous for the spiritual
_welfare of the whole diocese. [18] )

Immediately precéding thig. paragraph wasr thé practical
recommendgpiqn that those formal bodies whfch.coopefate with
;ﬁe bishop in diocesan governance as "his senate or council,
_ such as the cathedggljchapter, the cou;cil of co&sultors, br'“
other committees"” be "reorgaﬁized to suit coﬁtemporary;f
‘neeqs." Tﬁ; cathedral chapter in particular is singled . out
for reform. The diocesan duria is to be organized as "a
usefulu medium for ' the bish;p, _not only for diocesan
administration, but ‘also-for pastoral activity." The same
paragraph calls for the introduction of a diocesan pastoral
cguncil in which clerg&, religious and laity are to
p;ftiﬁipate.[19] Herein lies the foundation for the ensuing

reform and development of administrative structures in the

post-Vatican II Church.

3. The evolution of Presbyterorum ordinis

. A study of the original schemata and commentaries on

the Vatican II documents leads to the conclusion that there

-

18. CD, 28. ' S 2
== [

19. CD, 27.
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was much debate, reformulation and revision before the
promulgation of the final texts of the decrees.[20] While
much has been written on all of these documents, the primary
objective here is to find a useful purpose for the college of
consultors and to define its relationship to the presbyteral

council.

It was proposed and subgequently approved that the

initial ‘schema - De sacerdotibus (submitted for review in

December, 1963) - be reduced to ten guiding principles

concerning priestly ministry.{21] The title was-chénged to

De vita’et ministerip sacerdotali, in October, 1964, becaﬁse
tﬂe‘former title was too general and implied that it treated
more areas of priestly minis:ry than it did in fact. The
resulting, schema was heavily criticized for its limitations.
The ten principles were primarily directive and theologically

bereft, as was pointed out by a considerable number of the

r

fathers wﬂb submitted critidml comments.[22] The document,

¥

20. Most importantly, the volumes of Acta Synodalia
Sacrosancti Concilii Oecumenici Vaticani II, FRomae, Typis
olyglottis Vaticanis, - , vols. 1-1-1 - 4-4-7,
contain the preliminary and revised drafts of the decrees,
along with the accompanying discussions and interventions of
the council fathers. More specifically, see‘ J. LECUYER,
"Decree on the Ministry and Life of Priests", trans. R.
Walls, in H. VORGRIMLER, ed., Commentary on the Docum-
ents of Vaticen II, vol. 4, pp. 183-297.

21. Cf. J. LECUYER, '"Decree on the Ministry and Life
of Priests", Tp. 1%?. _ _ S

‘ 3 * ~
22. These Were referred to as animadversiones.
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as it stood, was considered derogatory to priests, given the

attention, afgsrded bishops and the ‘laity in other decrees.
-There was said._ to be 1little positive emphasis on the
priesthood as a lifestyle of ,commitment and mission; the
absence of a missionary spirit or awafeness of the reality of
problems in the‘world; and the paternalistic tone of the text
were also problematic.[23] Predictably, a broader and more
comprehensive schema was c0mmissiénéd. This marged a critical
turning point in the conéideration.of the role of the priest
and the presbyterium in the Church. Given the nature of the
documents on the Church and on bishops, it"was clear that
ériests should be given more consideration than merely to be

referred to casually, in a limited number of- exhortations.

The revised version was entitled De ministerio et vita

~presbyterorum, [ 24] and was presented for consideration in

November, 1964. The implications of the name change were that
the document was to concern the "second order'of pfiests",
rather than the bishops as well, and the mention of ministry,
rather than life alone, implied that the priest's lifé?should

be governed primarily by his ministry. The outline formed the

basis for the final decree. It began with a congideration of

23. Ibid., p. 193. The Relator was Archbishop F.
Marty, whose Relatjones are in the introduction to the
appendix to De vita et ministerio sacerdotali, in Acta Syno-
dalia, 4-4-4, ppr B30-834.

-

24. Acta Synodalia, &4=4-4, Schema Decreti De minis-

terio et vita presbyterorum, Textus emendatus et Relationes,
pp. 336-37/5. .
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the priest's ‘sharing in the offiqé of Christ as .teacher,
priest and king. The presb&terate was situated in the context
of the mission of the whole Church, and its relgtionship to
the general priesthood of the faithful and the episcopal
" priesthood was detailed. Tﬁé“task of preaching the Word was
considered, as was its 1link with sacramental ministry,
centred on the Eucharist. In the area of leaaérship of the
community, the priest was seen as having the task of building-
up the celebrating community; as'well as having a call ¢to
mission beyond the local community.[ZS] The scene was set,
then, for a detailed review of a text which had .been
radically modified froﬁ\ the draft containing the ten

prinéiples‘presented in February, 1964.

In moving from the original schema, the first draft
text on the ministry and life of priests expanded greatly on
the role of priests in relation to-bishops; for the first
time the requirement was mentioned for a new adyisory body

for the bishop - "as a council and curia or senate - 6f the

Church,"” (veluti consilium et curia seu senatus Ecclesiae),
comprising representatives chosen from among the priests;
They were to be heard by gbe bi'shop "in matters of greater

E
importance - in the' government of the diocese."[26] The

-

25. Cf. J. LECUYER, "Decree on the Ministry and Life
of Priests", pp. 235-236. -

26. Acta Synodalia, 4-4-4, Appendix - De ministerio et
vita presbyterorum, no. 7, p. 84l.
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background discuééioqf_ recdrded indiéate that there was a
desire for greater cooperation and fraternicy amohg prieéts
and bishops through "a spirit of éilial liberty and common
responsibility."[27] One péssible means of achieving. this

was the formation of an organism representative of the

presbyterium, extending its competehce beyond that of the

chapters and consultors already in existence.

‘At the 148th General Congregation of the Council
(October 13, 1965), Archbishop F. Marty, the official relator
of the Commission, after emphasising the three- "functions"

(munera), spoke of the -

[+..] relations and the necessary unity which
exist between bishops and presbyterium, as well
as the confraternity. by which ‘presbyters are
joined among themselves; and likewise, of the
cooperation which, in all things, but especially .
in  pastoral - action, on account of common ~/
participation in the priesthood of Christ as well
as in the community of mission and
responsibility, must flourish among all priests,
_and especially among those who, under one bishop
in " the same diocese, constitute one
presbyterium. [28]

This was expressed in the revised text, where the

.27. Ibid., 4-4-4, De numero 7, p. 866.

o
i

4

28. Ibid., &-4-4, p. 333: '"Hoc fundamento doctrinall
innixi, describimus arctas relationes ac necessarium unitatem
quae Episcopos inter et Presbyterium intercedunt, necnon
confraternitatem qua Presbyteri invicem devinciuntur; itemgue
exponitur cooperatio quae, in omnibus quidem, sed praesef%?ﬁ‘ﬁ
in actione pastorali, propter communem participationem in
sacerdotio Christi et in communitate missicnis ac
responsibilitas, inter omnes Presbyteros vigere debet, ac
specialiter inter eos qui in eadem dicecesi sub uno Epilscopo
unum Presbyterium constituunt."
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”"relationséip between Bishops and ‘Priests" was elaborated to
the \bqint of defining a neﬁ "assemblyh (coetus) of priests,
who weég to represent the presbyterium in: assisting the
‘bishop i;.the governance of the diocese. This was the' first
.Tecorded meétioﬂ of the introductisn of a representative

group’ of priests .into diocesan structures.[29]

In the revision of tﬁe.159tﬁ General Congregatior-
(November 12; 1965), the role-was &efined a little more
specifically in that the bishops were "to frgely listeq,
indeed, consult about, and discuss with them, .those things
which " concern the necessities of pastoral work and which are
concerned with the good of th; diocese."[30] Twoe Fathers
wishéd to define the end and function of this new body more
‘clearly, but it waé pointed out that the Code Tommission
would. undertake this éask.[Bl] IA reference to Dbodies
already in-existence in this area. of competence, that is, the

cathedral chaptef[32] and the diocesan consultors,[33] . it

A

29. Ibid., 4-4-4, n. 7, amended to n. 6, p. 347. ¢

30. Ibid., 4-4-6, n. 7 in Textus emendatus, p. 357:
"Eos libenter audiant, immo consultent at cum. eis

colloquantur de iis quae ad necessitates operis pastoralis et _

ad bonum dioeceseos, efficaciter adiuvare possit."

3t CE. ibid., Note G: De numero 7, p. 394.

32. The 'senate and council", or senatus et consilium
of canon 391 of CIC, 1917.

. 33. €oetus consultorum dioecesanofum of c¢anons 4254428
of CIC, 1917.




CONCILIAR TEACHING ON THE PRESBYTERIUM 195
was reiterated that this new body was a necessary adjunct to
them, but not to be seen as their replacement. Its role'was‘
not to be confused with that of the pastoral council which

had been advocated earlier in conciliar discussions.[34]

-

The ‘addition of the word '"senate" (senatus), could
well have beén a means of identifying some parallels with the
function of representative bodies of the presbyterium in the
early Church, as were Yeferred to by early christian authors
such as those mentioned in chapter II.' The word was also used

in the 1917 Code.[35]}

" The 166th-General Congregation (November- 12-13, 1965}
effected further revisions of this fext, whereby the words

"by their advice" (suis consiliis), were added in reference

r

to the bishop's need for extra counégl from such a body, "in
a manner suited to present day needs."[36] . - From " the
animadversions voiced at this session, there Qaé a fear of
leaning towards local Church government as an apalogu; of the
democratic model of many ci@il societies. The mention of the

members of the senate as "advisors" was apparently inserted

34. C£. CD, 27.

.+ 35. C£. CIC, 1917, canon 391, §1. This'  point is
discussed in the footnotes to the revision of the text during
this 159th session, in ibid., notes 26 and 27, p. ¥8; alsq
in the notes of the discussions De numero 7, no. F, p. 394.

36. "Ad modo hodiernis adiunctis ac necessitatibus ~
accomodato”, in ibid., 4-4-7?11. 7, p. 132,
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to placate those expressing this concern.[37]

-Throughoué tHé period of develoﬁment of this decree,..
the notion pf communio remained at the 'fore, since it
reflected the bond existing between the bishops apd their.
priests, as well as expressing concérﬁ with the.relationship

of * unity which is to exist among bishops, as referred to in

Lumen geﬁtium.[38] A subtle change is identifiable in
changing the reference to priests as "song and friends" .in
the documents on the Church[39] and oﬁ- bishops,[40] .to
"brothers and friends" in the decree on priests.[él] fﬁis
.. close link necessitates ghe—bishop's taking responsib;lity
for the well-being of his priests, as -Eheir leader. The
.concerns of those calling'for closer ties among ﬁriests and
bishops are found in the discussions on the schema, with such
stétéments és: ’

Priests must be real co-workers with . the
bishops and not just executors. On imgfertant
issues the bishop ought o be obliged to consult

his presbyters and come to a decision either
after this consultation or after voting. [42]

37. Cf. ibid., no. 84, p. 158.
38. Cf. LG, 22.

39. 1G, 27.

40. CD, 16.

41. PO, 7.
. T~ _ _
42. J. LECUYER, "The Decree on the Ministry and Life
of Priests", cites Archbishop V. Garaygordobil-Berrizbeitia
of Ecuador, p. 241.

\ o )
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As J. Lecuyer put it:

. It says much for_the realism of the fathers
that they demanded the erection of a solid
diocesan institution for the carrying out of
. these- suggestioms. . The commission maintained

these proposals in- face. of. objections which
reflected  a fear of democratizing tendencies.
Séme bishops rejected the - phrase presbyterium
repraesantium and objected to the 1Idea of a
senatus, for such formulations could imply the
notion of a t{pe of parllamentary government for

.the Church.
The Commission added a cautious'sgatement‘op the form of the

consultation,: with tHe_ ‘words SUlS con51lils added to the -

phrase where this counc11 was to‘"support the blShOp in hfs
dec151ons "l44] The ninth public SESSlon (December 7, 1965) s
ithen published this rev1$ed tex;,[&S}- whlch 'was - finally -
}romulgaﬁed_wiqhout further modiffeatien,‘ as the ”Decree‘,en

the Life and Ministry of Priests", . Presbyterorum ordinis.

- This 'decree called for the establishment of the presbyteral
council: .. - o o

" ' Bishops, therefore because of the gift of .

* the Holy. Spirit that has been given to
[...priests] at their ordination, will regard
them as their indispensable-helpers and advisers
on the ministry and in the task of teaching,
sanctifying®™ and shepherding the People of God.
[...] [Blshops] should 'be glad to listen to .
their priests views and even consult them and q
hold conferences with them about: matters tha .
concern the needs of pastoral work and the godd .

*of the diocese. But for this to be reduced to

43, Ibid., pp. 241-242.
‘5. Ibid..
45. Cf. ibid., 4-4-7, pp. 131-132. - -
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practice a group or senate of priests should be
set up in a way suited to present-day needs, and
+in a form and with rules to be determined by law. -~
This .group would represent the body of priests
and by their advice could effectively help the
bishop in the management of the diocese. [46]

Yet here 1is the foundation for what has now become an
established body in the ggnerél law of the Cﬁurch. Whatever
the controversies, the evolutionary process of this decree
was remarkable in its transformation frgm an originally rigid

perspective to a pastorally sensitive, encouraging and

optimistic document.

4. Implementation of Christus Dominus and
Presbz;erorum ordlnis

Implementation of some of these conciliar norms was

effected by nmeans of the motu proprio, Ecclesiae sanctae,

(August 6, 1966).[{47] The council of priests was introduced
thus: |

There 1is to be in e h diocese a council of
priests, a' group _or enate of priests,
representing the 'esbyterium, which by its
advice will give effectlve assistance to the-
bishop in ruling the diocese. The manner and
forms of its working are to be determined by the
bishop. In this council the K bishop shall hear the
views of his priests and discuss with them the
pastoral needs and the good of the diocese.  [48]

46. PO, 7.

47. Cf. PAUL VI, Motu proprio, Ecclesiae sanctae I, in
AAS, 57(1966), pp. 757—77E; English translation diﬁ) A.
FEKNNERY ed., Vatican Council II: The Conciliar and Post-
Conciliar Documents, pp. 591-610. ’_ﬂ’//

48. ES I, 15.1.
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[...] In the meantime those councils of . the
bishop established by virtue of existing law,
that is, the chapter of the cathedral, consultors
-and other existing bodies of this nature, ' shall
preserve their proper function and competence

. until they are revised. [49]-

1

The establishment of the presbyteral council (consiliug

presbyterale)[50] was thus assured. That its institution was

recommended by two separate decrees suggesfs Ehat _there
should hgve been more coordination between conc;liar
commissibns; on the ofher hand, the point was being
emﬁhasized that a more representative body was requfred to
reassert the vita} role of the presbyterium as a body‘in the

diocese, and so the repetition could have been intended.. -

Also required is some definition of the distinct roles

of " the pastoral and presbyteral councils, as in the initial

stages of their development‘there-wére questions - about the
priorities of each body. The role of the diocesan pastoral

council was described in Christus Dominus: '"to investigate

and consider matters relating to pastoral activity and to

formulate practical conclusions goncerning them."[51]

49. ES I, 17.2.

50. It has been éuggested that consilium presbyterii,-

which designates the council as representative of  the
presbytery, would be a more appropriate title, in order to
emphasize the importance of the presbyterium as an essential
entity in itself. The difference seems more semantic than
real, so the question is. immaterial. This is discussed by K.
MORSDORF, "Decree on the-Bishops' Pastoral Office”, p. 252.

51. CD, 27. ° °
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Despite the thrust towards practical implehentation of
theological developments of Vatican II - towards involving

the whole People of God in the active mission of the Church,

" including its decision-making brocesses, it is said to be

-

only  "highly desirable” that it be established. Thus, the
.diocesan pastoral council is given a subsidiary role to thé
,présbyteral council.[52] Though optional, the role of this
body should be of great importance in a diocese, through its
rebresentative character of the local Chﬁrch, with lay,

religiéus and clerical membership.[53] The coordination of

roles and responsibilities is the duty of the diocesan -

bishop, who 1is called to work in cooperation with other

bishops by means of the bishops' conferences:

g It is desirable that in questions which
concern either the council of priests, the
pastoral council, or their relation to each other
or to episcopal councils already in existence in

~ . virtue of .the present law, the  bishops,

especially when gathered together in conferences,

» take common counsel, and issue similar regula-

tions in all the dioceses of the territory. The

bishops should also see tq it that all the
dioccesan coun¥ils be most aptly coordinated, by

. precisely defining their competencies, their
mutual sharing of members and  of joint or
continuous sessions, and in other ways. [54]

_Fe>

52. Cf£. 1ibid. This is repeated.in Ecclesiae sanctae’
also, where its role is defined a little more specirically,
in ES I, 16. - : :

—

. 53. Cf. ES I, 16.
54. ES I, 17.1.

[y

*
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This proposed integration of pastoral activities on a
diocesan level had as 1its purpose to promote greatef
cohesiveness ‘and accountability amon bishops, priests,

-

religious and laity. Nevertheless,  many practical problems

lay  ahead in the reorganization and reassignment of

responsibilities, especially with the older, well-established
bodies, even if they were ineffective in practice. Tensions
- ! - : .
would obviously arise over many questions, but such were seen
as preferable to "episcopal autocracy"; the stress” on
collegiality and shared responsibility found throughout _ the
Vatican documents, and the theologicél.thought leading up to
their  ratification and promulgation, justified  these
tensions. These new bodies have beén described in this way: -
The council of priests and the pastoral
council constitute the collegial element at the
diocesan  level; the bishop represents the
personal element id the guidance of the diocesan
Church. [55] oo T

The recurrent themes of communication and collaboration come

to the fore in‘*practice for such bodies to be effective.

: .

The involvement of laity and non-clerical religious in
diocesan gévernance is not to be denied; the éZ;TVities of

the presbyterium are but one aspect of the pastoral work in a

diocese. Ecclesial office extends considgrébly beyond the

ordained ministries of bishop, priest and deacon, and it can

55. F. HAARSMA, loc. cit., p. 35.
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be argued that "the free éharismﬁ[SG] of individual membé;s
. —

reﬁui:es expression, as noted in.Vatican II's "Decree &n the

Church in the Modern World" (Gaudium et spes), which states:

As the firstborn of many brethren, and by the

gift of his Spirit, he established, after his

" death and resurrection, a new brotherly communien

among all who received him in faith and 1love;

this is the communion of his own body, the

Church, 1in which everyone as members one of the

other would render mutual service in the measure
of the different gifts bestowed on each. [57]

The presbyte%ium cannot be treated_as the sole source of
pastoral aéti&ity, buq the cogceqtrgtion of this stgdy is on
its newly defined. role in the broader perspective of the,
.local Church. In terms oéqprecedgpge, the p;ésby&pral council
is seen as the primar§ advisory body to the bishop over tﬁe_

pastoral council, but both are advisory and consultative;[SS]

1
Some link,, however tenuous; must have been implicit

between the new presbyteral council and the older bodies,

since: -

As an organ of-the presbytery, the priests’
council is closely related  to the cathedral
chapter which originated from the presbytery, as
well as to the council of diocesan consult-
ors. [59] .

+

In contrast to the diocesan consultors of the 1917 code, who

56. Ibid., p. 35.

57. GS 32.
58. Cf. ES I, 15.3 and 16.2. N

off '59. K. MORSDORF} "Decree on the- Bishops' ;;f;ﬂ;&i\\
ice", p. 252.
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pere mnot to be religious, even 1if they worked in a
parish,[éb] religious clergy were permitted to belong to the
. council of priests, by’vir;ge of their range of pastoral’work
in the éiocese, "insofar as‘Ehey sh?re in the care of souls
and the works of the apostolatga"[&l] Much scope is lefg to
thé local Churches in detailing the competence aund
.yelationships between all of thégé'bodies, . since Ecclesiae
sanctae  dealt primarily - with questions of diocesan
organization, but in a spirit of subs}diarity and recognition

of the autonomy of the local Church.

ﬁhile this council is to advise the bishop in certain
matters, thére is no suggestion of its-having any more than a
consultative voice at any timé. The onLy_sitg?tion mentioned
there where consultation must occur, is before parishes are
erected, suppressed or changed.[62] Another contrast with
the competéncy of _the cathedral chapter or the diocesan
consultors occurs wﬁ}n'the séé is vacant, as the presb}fg}al
| éouncil ceases to é&ist,[63j while the. governance devolves

upon the formerj/godies - according to the norms of law -
{

until an administrator has been selected. This demonstrates

the theological significance}of the presbyteral council 1in

60. Cf. ¥ PONTIFICIA COMMISSIO AD CODICIS CANONES
AUTHENTICE INTERPRETANDOS, AAS, 23(1931), p. 110.

61. ES I, 15.2.
TN62. C£. ES I, 21.2.
' 63.- C£. ES I, 15.4.
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relation to the bishop and/his responsibility to fulfilling
=

the munera of govermwing, ’'leading and teaching the People of

God, with the cooperation of his presbyterium,[64] in-a firm

bond of unity and sense of common mission.

p— -

The practical demands ~ for continuity of diocesan
governance during a vacant see raise questions of the
possibility for continuity of the presbyteral council.
- Nevertheless, this-wés never admitted officially. Herein lies
a pragmatic pﬁrpose for the continued presence and
" involvement of’ ;hé college of consultors, as an ' indirect
extension of the presbytérium - relative to the presbyteral
council - and yet because of its capacity to operate without
the bishop, it can provide interim gover?ance. Perhaps this
could be expressed as a demonsttration of the necessity for
- continuity in the mission_of the local Church, while the
closer dependence of the presbyteral council illustrates éhe
bond of communio which should be réalized at all levels of
the 1local Cﬁurch, and which is limited during a vacant or

impeded see.
5. The Circular Letter of 1970

An attempt to clarify the situation resulting from the
confusion about the uncertain role of the presbyteral council

was made in a "Circular Letter" 1issued by the Sacred

64. Cf. CD, 11.
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-Congregation for - Clergy in71970.[65] The obligation to

establish a council in every diocese was reiterated, since it

was seen as being

{...] in harmony with the times because it is
most appropriate and useful today that between
bishops and priests there should be established
an instrument of consultation and dialogue. .Its
usefulness is already apparent [...]J: contact
with the priests is made easier; their views and
desires are better known; again, more accurate
inforpmation on the state of affairs in the
diocese can be derived; mutual experiences can be
more fittingly communicated; the needs of pastors
and of God's flock are more clearly apparent;
apostolic enterprises accommodated to today's
circumstances are harmoniously undertaken;
finally, through shared labor difficulties are
adequately resolved or, at least, explained. [66]

We have here a -sdccinct summary of  the goals  of

implementafion. The éctivities, and interrelatidﬁshtﬁs_ of
these organisms of the 1oca1.Church,'and of their association
with the diocesan bishop, have taken time to evolve, and will
continuer to do so,. as circumstances and situ;tions of the

Fl

local CqFrches vary.

"~ In regard'to membership of the presbyteral council,
while the bishop's prerogative to appoint members was
acknowledged, representation from different age groups,

pastoral ministries and regions,_  and religious, was

~

65. Cf. Sacred Congregation for the Clergy, (Circular
Letter on the Priests' Council, April 11, 1970, in Canon Law

Digest, Vol. 7, pp. 383-390. Translated from AAS, 6Z(19707,
pp- 45 , ,

9-465.

66. Lbid. (3. " a
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recommended.[67] A majority were to be elected by a free
vote of the priests, and some members.were to be defined as

being ex officio, because of their role in the diocese.[68]

The combetence of the presbyteral council concerned
anything "ofﬁ‘major momeﬂt" in the diocese in spiritual,
doctrinai, -pastoral or administrative matters, but not in
matters requiring "a discreet manner of procedure”, as in
conferral . of ©office.[69] The possibility of the council's
having a deliberative vote in order to bind the bishop to a
certain decision was raised as a secondary right, only if the
bishop had deemed such to be appropriate in a particular
instance. The allowance was also made for the universal law

of the Church to provide for such a case, alfﬁbugh no such

instance was specified in this document.[70]

. In retaining their "proper functions énd competency"
as they had been previously, even though the presbyteral
‘council was to have '"the title and function of the bishop's
senate in the government of the diocese." Individual
episcopal conferences were called upon to submit proposals

for "revision of the cathedral chapter and reformation or

-

67. CE. ibid., 6.
68. Cf. ibid., 7.
69. Ibid., 8.
70. Ibid., 9.
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confirmation of the board of consultors."[71]

B: The formation and role of the presbyteral council as an
expression of the presbyterium

- ‘ .
There have been several major studies on -the -
implementation and effectiveness of presbyteral councils.[72]
Their conclusion has been that these councils have a future

in the Church, from a theological, juridical and practical

71. 1Ibid.,,10.

72. Doctoral theses have been writfen in recent years
based on research info presbyteral councils in French
Canadian Quebec, and in the Anglophone Church in Canada, as
.well as several .other general theses the subject of
priests’ senates. The major ones consider are: M. PAQUETTE,
Les conseils presbyéeraux au Québec: coresponsabilité des
prétres et de 1'evEque dans Le gouvernement pastoral de
ITEglise particuliére, Montrgal, Fides, 1973, 31%p., and B.A.
ROSST, Priests'- Senates: Canadian Experiences: A study of the
constitution and developments of Presbyteral Councils in the
Anglophone Provinces and Territories of Canada in the 10
years following "Ecclesiae sanctae”, Rome, Ldizioni dell’
Urbe, 1979, 357p. G. CARRETTO, "I1 comnsiglio presbiterale:
espressione giuridica e realizzazione postconciliare del
Presbiterio diocesano", in Apollinaris, 44(1971), pp. 220-269
and 423-455; M. MARCHESI, Consiglio Presbiterale diocesano,
Rome, Brescia, Morcelliana, 1977, xx-41Zp. One study
considered the relationship between the presbyteral council
and consultors, as found in two Vietnamese dioceses: M.
NGUYEN-VAN-HIEN, Collége des consulteurs diocésains et con-
seil presbyt&pal: dispositions générales eappliquées a __deux
diocéses Sud-vietnamiens, - Saigon et Xuan-Loc, Louvain, Uni-
versité Catholique de Louvain, 1975, &440p. The development of
these councils in dioceses of France was reviewed in a.
symposium held in Toulouse during 1969. This event provided

/En\ngerview of "Le conseil presbytéral"; the papers were
published in Revue de droit canonique, 17(1970). Another
study in the French Church Is: J. PASSICOS, La mise en place
du conseil presbytfral dans les diocéses de France (1966-
19707, Toulouse, Institut cathollque de loulouse, 1970, 31l6p.
Cf. also J. BEYER, "De consilio presbyterii adnotationes™, in
Periodica, 60(1971), pp. 29-103. ~
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pgrspect;;e. The conflicting interests and the competence of '
other consultative bodies have complicated innovation to some
extent; furthermorz, a dfﬁtinc:ion had to be made.betwegn the
“competence of the pastoral and presbyteral councils.[73]
Naturally: some variations in approach would be expected; due
to the geqeral nature of the ‘norms outlined in Ecclesiae

sanctae; these allowed for adaptation to local circumstances

-
and conditions. . ' /ﬂuj,/”—_-““‘
~The volume of material produced on presbyteral
councils indicates that they haye been implemented as 4
significant means of assisting the bishop in .diocesan
governance and pastoral care. Some coverage of the role of ES
the presbyteral council in the overall scheme of diocesan
governance should first be given; then, an analysis of the

role of the consultors in this light. ’
L 1. The Name of the Council

The question of title has been raised because of the
dombts engendered by the use of the words

consiljum presbyterii in Ecclesiae sanctae. Preference for

the terms consilium presbyterale and concilium presbyteriale

-

73. One comprehensive study of 6 the diocesan pastoral
council's unique role is: R. PAGE,/ Le conseil dioc&sain de
astprale,  Montréal, Fides, 1969, 187p.; in English transla-

. tion: Th

e Diocesan Pastoral Council, translated by B. P CE,
New Jersey, Newman Press, 1970, vi-170p. A later s on the
same subject 1s by S.J. MARCEAUX, Th < ouncil, Roma,

Universitas S. Thomae de Urbe, 198%
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had been recorded in different cases; the term presbyteriale
was said to iﬁply better the reﬁreséﬁtative nature of the
council.[?d] In one way, the distinction .seems to be
trivial, an& in French, the most common title seems to be

emnseil presbyteral.[75] The fact of its replacing the

cathedral’ chapter as the "senate" of the bishop in diocesan
| 3 ;

governance, has also led to th® presbyteral council's being

called the 'senate of the bishop", particularly in the

English-speaking world.[76] Surveys showed that "senate of

‘priests" was commonly wused, but the expression 1is not

entirely satisfactofy since reference is not made to the
bishop. The obvious poiﬁt is that the council repfesepts the
presbyterium and is in union with the bishop as the ultimate
diocesan legislator and senior pastor. The term "presbyteral
council" will continue &o be used here, as it is most in
harmony with the terminology of the official documents

promulgated in its regard.[77]

-

74. Cf. G. CARRETTO, "Consiglio 'Presbyteriale' o
'"Presbyterale'?", in Palestra del Clero, 96(1970), pp. 1096-
1102. - )

.

~75. Cf£. J. BEYER, "De consilio-presbyterii adnotat-
iones", p. 71. :

76. Cf. B. ROSSI; op. cit., pp. 224-226.

77. The English transjations of the 1983 'Code vary:
the "council of priests" is used in The Code of Canon Law, in
English translation, Prepared by The Canon Law Society of
Great Britain and Ireland in association with The Canon Law
Society of Australia and New Zealand and the Canadian Canon
Law Society, Ottawa, CCCB, 1983, while "presbyteral council”
is the prefered American expression,  .in Code of Canon Law -

Latin-English Edition, Washington, CLSA, 1983.
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- . 2. Definition of its mission in theory and practice

In moving from the presbyterium to its expressiéh in
the presbyteral council, the .discussion and preparation of
documents during zaéican II demonsérate the logical
transition to the ouncil as a means of expressing the
mission of the presby&erium in its mission to “ﬂssist the
) diocesan bishoﬁ in governance - in a way which ‘2ffectively
répresents the presbyterium in its diversity of individuals
and their activities as priests. The presbyteral council
appeared as a result of the Fathers of Vafican IT1 reviewing
current diocesan structures and forms of governance and
seeking for more ~gf‘fectivé means of involving the whole
presbyterium in the process. The theological understanding of
presbyterium in ﬁhe local Church, with its own dggreé of:

autonomy - subject to the bishop - also forced this

resolution.

As an example of the way presbyteral courcils were
called to function," we could examine documentation produced

after an analysis of these councils in the Longobard region

L4

of Italy. The regional council's deliberations were stated in

SUmmary:

- So -that the presbyteral council represents
- the whole presbyterium, it is to be composed of
priests of the diocesan and religious clergy who
have the responsibility of the care of souls or
an apostolate, and who, "~ with ' their advice,
efficaciously help the bishop in the pastoral
government of the diocese {...].The presbyteral
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council is a_ college, over which the bishop
. presides. [78]

On the other hand, a more abstract definition was also

considered:

The presbyteral council must be the

- instrument of sacerdotal communitn between che

bishop and the diocesan presbyterium, [... and]

the manifestation_of communion among priests. [79]
These two views bring out the .aspects of communion and
cooperation between priests and bishop in a diocese; the-
dimensions of collegiality and coresponsibility stand to the

fore as the features of this body.

In a study of pressyteral councils in the Church of
Quebec, the situation was viewed similarly by M. Paquette:
the bishop is the "head of the local Church and his authority

is  received .- from Christ."[80] The bishop is wunited with

. diocesan and religious priests in one presbyterium, rather -
: \

than in two distinct and separate ones, thus providing a

78. "Consilium Presbiterale, ut totum presbyterium
repraesentans, componi ex sacerdotibus c¢leri diocecesani
clerique religiosi qui curam animarum vel apostolatus operam
habent, quod suis consiliis Episcopum in diocecesecs regimg?p
pastorali efficaciter adiuvet. [...] Consilium PresbyteraYe
esse collegium , cul Episcopus praesidet." M. MARCHESI,
"Consilium Presbyterale: Quomodo definitur?", in Periodica,
61(1972), p. &24. Cited from Deliberazioni dell'Episcopato
Lombardo, "Il Consiglio Presbiterale”, in Bolletino Uf-
ficiale della diocesi di Cremona, 60(1967), pp. 93-95.

79. "Consilium Presbiterale esse debet communionis
sacerdotalis instrumentum Episcopum inter et Presbyterium
dioecesanum (... et] communionis inter sacerdotes
manifestationem." Cited by M. MARCHESI, loc. cit., p. 427.

80. M. PAQUETTE, "De duplici- consilii prespyterii
conceptu", in Periodica, 61(1972), p. 435.
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\ .
(...] faithful 4image of the whole local
presbyterium [...] (which) cannot exist without
the bishop; the reality of the presbyteriunm
connotes the reality of that without which there
is not communion with the college. of bishops,
which derives jits mission from the Lord. [81]

Paquette's conclusio?'produced the following definition:

/

The Tp;aﬂbytgral council is -an organ of
collegial government in the dicgcese, in which the

bishop exists as the true head 'of his Church but

where the wunity of the priesthood and the

ministry of Christ is manifested, both for bishop

and priests. [82]
The council is intended to be a more effective agent of
cooperation between a bishop and his priests. The notion of °
governing "pastorally"” is a new way .of expressing the
presbyteral résponsibility of 1leadership and mission in
teaching, sanctifying and serving the People of God. More
than just a substitute for the cathedral chaptér, it could be

said to be a type of "permanent diocesan synod.”
yp ] y

If this expression of collegiality and cooperation is
to be effective, a transfer has £o be made from the doctrinal
to the practical level, such that deliberations are not just

reduced to votes or juridic statements; the attitudes of

81. Ibid., pp. 435-436: [Consilium presbyterii] "[...]
ut . fidelis Imago totius Presbyterii localis, [...] sine
Episcopo non existit; - realitas Presbyterii connotat
realitatem illius sine quo non esset communio cum Collegio
Episcoporum quod missionem a Domino retinet."

82. Ibid., pp.' 436-437: "Consilium presbyterii esse
organum regIminis 'collegialis' dioecesis in quo- episcopus ut
verum caput suae Ecclesiae existit, sed ubi unitas eiusdem
sacerdotii et ministerii Christi tam  episcopi quam
pre§E¥terorum manifestetur.”



;\3

CONCILIAR TEACHING ON THE PRESBYTERIUM ‘w. 213

-

those involved are impbrtant. Genuiné® openness to discussion
of issues 1in a spirié of dialogue, and provision of full
information on the .subjects being.raised are necessary for
effective operation of this council:. Without. this, . unless
there is a spirit of fraternity and cooperation, its
"deliberations would be counter-productive to its Qery raison

d'€tre. : . {

Few, if any, commentators have registered negative
reactions to the new council; the main problem is to have it
functioning in a way that the goals- eﬁunciated may be
achieved. The general sense seemed to be one of enthusiasm in
the eafly days of implementation: to have presbyteral
counciis lworkiég in the spirit of the. anciént synods, in

collaboration, at £frequent meetings. This leads to a

pastorale d'ensemble, which may be defined as:

[...] the realization of the proper
- conditions for the diffusion of charisms which
. the Spirit distributes to those under  his
guidance for the accomplishment of the Church's
mission. In other words, whatever concerns the
mission of the bishop and the People of God is
included in the expression pastorale d'ensemble, _
which consists in fulfilling the mission of the .
Church in the greatest effective wunity poss-
ible.[83] ' )

-~

The need for p}ieSCS to play a greater part in diocesan

83. "La pastorale d'ensemble peut encore €tre congue
comme la réalisation des conditions propres 3 1'é&panouisse;
ment des charismes que l'Esprit ne manque pas de distribuer a-
ceux qui sont sous sa mouvance en vue de l'accomplissement de
la mission de 1'Eglise. En un mot,” tout ce qul rel@ve de lg
mission de 1'évEque et de celle du peuple de Dieu est englobe
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govermance  stiould. be realized through this "inn ation" in,
or rather "renovation" of, the presbyterium as an active body
in the broader  local Church, in the light of the early

Church's . experiencé in this regard. [84]

One other specific purpose o%\the-bresﬁ§féra1 councxt’
concerns the general welfare of all members of the
presbyterium; problems related “to ‘the .clergy _ require
;ttention, and prior to Vatican II, no formal body‘ was
available to deal with this area of ministefial life, ekcept

on the level of appointment to, or removal from, parisheS‘gi.

other diocesan offices. The well-being of priests is surely
of prime importance in a body estabfished to represent their

concerns, as well as to advise the bishop on a more general

level in pastoral matters. This dual role has been described

thus:

The presbyterium, certainly, is ordered
towards - the service of the whole community, but
for that, priests must have at their disposal
what 1is required for good balance in their own
lives - as much on the spiritual as on the
material level. The  presbyteral council,
therefore, rightly concerns itself with the well-
being of priests, especially those whd have more °

dans la pastorale d'ensemble, qui est la mise en oceuvre de la
mission' de 1'Eglise dans la plus grande unitf effective
possible.”" So the phrase refers to the variety of diocesan
organisms involved in the integrated pastoral care of a
diocese. Quoted from R. PAGE, Le Conseil dioc@sain de pasto-
‘rale, p. 127. ‘

84. Cf. P.A. BOCQUET, "Du presbyterium au. conseil

gsgsbytéral", in Revue de droit canonique, 20(1970), pp. 107-
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need of this care, such as the more aged of
sick, - [85]

While the priestly mission is one of service-to. the

People o% God in proclaiming the Gospel, the idegl can Eecome
obscured by mundane, p?aCtical concerns with administrative--
matters. A balance in outlook. and activity of the presbyteral
council is something t be aimed for, ‘in.fulfilégnt.of dts.
mission to priests and to the-ghole People of|God ;; the

local Church.

3. Examples of implementation

A review of the presbyteral council in all of the
dioceses of Quebec, and in those of Ottawa and Edmundston, in
Canada was made ten years after the promulgation of

Presbyterorum ordinis, to provide some reflections on the

o

results of their activities.[86] The scene was 'not
altogether promising, as it seemed that many councils were

floundering in what was described as a ‘"crisis . of

85. "Le presbyterlum certes; s ordonne au service de
toute la communauté, mais pour cela les pretres doivent avoir
3 leur disposition ce qui est nécessaire & 1'€quilibre de
leur vie tant sur le plan matériel ques spirituel. Il est donc
louable que le conseil presbytéral se préoccupe du bien-Etre ..
des protres, surtout de ceux qui ont _davantage besoin de
cette sollicitude, comme  les plus ﬁges et les malades.”
Quoted from A. VILELA, "Réflexion théologique sur les con-
seils presbytéfaux", in Revue de droit canonique, 20(1%970},

p. 599. =% :

86. Cf£. -R. PAGE, --“Le ‘Conseil presbyteral dix ans
apres le Décret 'Presbyterorum ordinis" in Studia Canonica,
8(1974), pp. 237-Z54,
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confidence"; thiq was attfibute@ to a series of problé!i,
some depending on the. nature of the diocese and others on;fhe
attitudes. of bishops and prie;ts.' The survey nqted"fa
noticeable diminution of interest towards the p:esﬁyteral

council &nd a lack ,of communication between it and the

presbyterium."[87] - . ' .

The disinteresf or "malaise" néted seems to have come

' from 3 nega;ive attitude to the way in &hics;“ﬁgf)fcouncils
were ope%ating. There was said to be uncerta#nty about their
role, with some dioceses reportinga that the council had made -
no impact on diocesan iife at all. The problems of -
. -disinterest were attriButed more to the priests than to the
. bishops. A lack of communication between ele§ted.members and
. those whom they represented in the presbyteriﬁﬁ was noted;
superficial consultation Aﬁd the passing on of only simple

factual information was criticized, since this meant that
N . _ -

serious consultation and participation. of the presbyteriunm

was . not. possible.[88] It could be said, then, that 'the

original .goals of the Zouncil were not even close to being

Tl
chieved; these are described as follows:

For the presbyterium to act as his {the

. bishop's}) council and - fulfil its duty as a

council itself for the good of the whole diocese, - .
besides having the nature of a college which it

has, it requires the unity of the members in %

#

87. Ibid., p.’238.
88. Cf. ibid., pp. 241-242.
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carrying out its own duties so0 that the iip
deliberation itself does not remain limited to
judgment of opinions and computation of votes.
For true dialogue to exist, there must be full
and open information and sincere and profound -
discussion of matters. [89]

Goals, theri, are more easily defined thén is their
realization achieved. The presbyteral council was to-be the
A ]

[...] means and the privileged 1link of
meeting between the bishop and his presbyterium.
The wunity of the ministry is expressed in the
exchange concerning all which touches. on the
government of the diocese,- either closely or
remotely. 'Listening, consultation, conversation'
express the type of communication which is
established . between the presbyteral counc11 and
the bishop. [90] '

“Previous practices of decision-making in a somewhat

autocratic way, with only an inside group of advisors being

89. "Ut autem presbyterium Consilio suo agere possit

et ipsum Consilium ad bonum totius dioeceseos munere suo

fungatur, praeter naturam collegialem quam habet, necessario
tali indiget membrorum unitate in participanda sua responsa-
bilitate ut , ipsa deliberatio non remaneat iuridica
sententiarum et suffragiorum computatio. Ut verum- habeatur’
colloquium, rerum plena et aperta informatio et sincera et
profunda discussio requiruntur. Quae non habentur, nisi
fraternitas, quae remote sacramentalis est, humano commercio
in caritate non ficta sese exprimat. Ex 1ipsa natura
presbyterii et . eius Consilii plura videntur exigi <dona
spiritualia et humana sine quibus Consilium non nisi formale
remaneat institutum.'" . Quoted from J.” BEYER, "De. Comnsilio

‘presbyterii adnotatlones", p.- 73. R

90. "Le conseil de presbyterlum sera 1e moyen et le
lien privilégié de cette confluence entre if eveque et son
presbyterium. L'unité du mlnlstere s'exprime dans” 1' echange

-concernant thE ce qui touche de pres ou.de loin au gouverne-

ment du dioc "Ecoute, consultatién, entretien' [...]
exprime le type de communication qui s *établit -entre le,

conseil du presbyterium et 1'6v€que.” Quoted from P. E¥YPNLe
conseil presbytéral", in Revue de droit canonique, 20(197 ),
. p. 143. . : - :

k4
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! < . o
involved, seems to have made_some priests cfnical aboh& this
new idea of serious didlogue, and conversely, threatened some
bishops, conscious of their authority and concerned ;bout a
democratic mentality among the priests, . even though this was
clearly precluded by the fact that the council was to be
consulfative/ except where the bishop might‘decide otherwise

in certain instances.

Another concern was that of representation; the three

methods proposed were electiopg‘ ex officio membership and

appointment - by the bishop. While the legislation of i_

Ecclesiae sanctae did not specify the method of selection,

its regquirement Lhat members be rtepresentative of the
bresbyter;um, lncluding religious clergy active in_ diocesan
‘pastoral'work,[gl] led to most councils having a majority of
members elected. The prqbléh reméinéd, however, of the
bishops tending' still to retain their personally se}ected

counsellors, apart from the confusion of competence with the

previously existing. councils and advisory bodies.

The second question in relation to ‘representation

concerned the diverse categofies of. the presbyterium; whether

priests should be represented according to age groups,
regions of a diocese, type of ministry if speciafized, and a

balance . between parish/\priesés and associates.[92] Thé

L

91. Cf£. ES I, 15.1 and 15.2. - -
92. J. PASSICOS, fRéfiexions sur le Conseill du Pres-

I
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balance depended on the statutes of each .diocesan presbytéral

council.

1

A French Canadian survey - cohducted by R. Pagé -

-

suggests also that there.was little preparation for- the
establishment of presbyteral councils, so that they- were
implemented without enough thought. There should ‘be the
obvious prerequisite of "going deeply into the 7r6le of a
structure which is an expresé&on of the role of
coresponsibility _of the presbyterium with the bishop in the
exercise of his pastoral duty."[931 Many ‘members of
,presb&teral councils were unsure about their roles,  and this
uncertainty led to disinteresf and 1ac£|of effectiveness. As
an 1immediate reaction to a directive in Church law;‘ many

dioceses introduced presbyteral councils with litctle

‘consideration of the finer points of their exact role.

S

4. Presbyteral council and cathedral chapter

. The mﬁltiplicity of diocesan stiructures probably

-

providéd the greatest hurdle to effective i plementation,[9h]

byterium", in Revue de droit canonique, 17(1970), pp. 167-
168. Cf. also M. PAQUETTE, Les conseils presbytfraux au
Québec, pp. 93-102.

93. "[...] approfondissement du r8le d'une structure
qui est l'expression de la coresponsabilité du presbyterium
avec 1'év@que dans l'exercice de sa charge pastorale." Cited
from R. PAGE, "Le cofiseil presbytéral, dix ans aprés le
décret ... ", p. 245., . ’ :

94. C£. ibid., p. 247.
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and the sétisfactory integration of new d;ocesan organisms'
was a complex process. It has-been pointed out that some

members of the bresbytéral council spent their mandates
trying to work out what the diffe;ent organisms were meant to
do.[95] That the daﬁﬁedral chapter was defined as the senate
and council of the bishop in the 1917 dee;[96] could imply
that, folibwing therinstituEioﬂ of the presbyteral council,
two senates existed side by side, which might be —taken to
mean tha; the Dbishop still had to seek-the advice of the
chapter or -the consultors according .to the law. The
definition of the presbyteral council implies that it should

also be consulted for advice on the same subject.[97]

Some 'thought that the <cathedral chapter was now
superfluous, given that.the presbyteral council was to be the
primary advisory ®¥ody to the. bishop, representing the
presbyterium.[98] Nevertheless, in many countries the
chapter also has a- significant role to play regarding
.property, "finances and similar undertakings, as well as the

right to elect a new bishop in some_instances, “so tHat it

cannot simply be discounted as a spent or unnecessary force.

95. Cf. ibid., p. 249.
96. Cf. CIC, 1917, canon 391, §i.

97. Cf£. J. PASSICOS, "R&flexions sur le Comseil du
presbyterium", p. 157. '

1Y

98. Cf£.M. PAQUETTE, Les Conseils presbytgfaux au

Québec, p. 192. )
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Some canonists have argued for ‘its renewal as a
"counterbalance” ‘in front of the bishop, claiming it should
be entitled to contest his decisions.[99] The presbyteral-
council represents the presbyterium, whereas the chapter does
not, being established at times by reason of benefice.[100]
- Despite its liturgica{ role, based on the cathedral ‘choral
office, the chapter does not seem to have kept its
theological roots as firmly as its administrativé
responsibilities, whereas the‘presbytéral council is firmiy
based on the theological basis of presbyterium and c:ﬁmon
_mission of the ordained priesthood. Fufthermo?e, the bishop
is not a member of the chapter, whereas the general consensus
is that he has a key role to play'_w;th the presbyteral
council - even though not a member himself - thfough his

position as head of the local presbyterium and Church. -

) Another report, issued by the Eptscopal Commission of
Clergy of the Canadian Conference of Catholic Bishops in
1971, investigated the relationship between the new and the

old bodies of diocesan governance.[lOl] Therein was a list

- 99. L. de NAUROIS, = "La participation daffs les
institutions temporelles et dans l'Eglise'", in Revue de droit

canonique, 20(1970), P 125. Also, A. BOCQUET, "Du presbyte-
rium au Conseil presbyteral", p. 103+ |

100. J. BEYER, "De consilio presbyterii adnotationes",
p. 89. .

101. Rapport de la consultation sur les Chapitres et
les Conseils dioc&sains, OLrice national du clerge, avril,
1571, Clted 1in M. PAQUETTE, Les conseils presbyt&raux au
Qufbec, p. 194. T ‘
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of the chapter's and the consultors' duties, in regard to
. goverpment of the diocese, finances, juridical affairs,
liturgy and ‘the vacancy of the see. In addition, their
responsibilities according to civil- law weré enumerated. It

~

was reported that of 57 dioceses responding to the survey, 44

(6 with reservations) rec®hmended '"the suppression of .the

Chapter in its present form", in view of the presbyteral
council's-_fole. The suggestion was that the .presbyteral
éouncil take on all of the chapter's (consultofs')
respong;pilities; apart from financial méfters, which were to

be taken on by a new council of administration, replacing the

chapter in civil law matters.[102]

Nevertheless, four major reservations about abolition

of the chapter were raised:

- When the bishop needs advice, it could take too long to

assemble.the whole presbyFeral council;

~ the capacity of a largely elected council to tackle comglex
problems of diocesan administration was questioned;

- the deprivation of the dioceses of an organism which _could
provide some stability, while the newer ones had yet to
acquire experienéé, was seen as a'handicap; -

- the exigencies bf,?civil law could give rise to fegaif

problems.[103]

102. Cf. ibid., p. 3.
103. Cf. ibid., p. 17.



—
CONCILIAR TEACHING ON THE PRESBYTERIUM 223

A council of administration for e ocese. was
recommended, so that continuity could be a red and

competent members appointed; this recognized the benefit of

——

the separation of :pastoral concerns from specifically

administrative financial matters. Mention is made of another .

survey of francophone dioceses, where the predictable problem

" of uncertain and overlapping competence led to the -two
- '

diocesan organisms sometimes working in parallel, doubling

.the workload or perhaps ignoring each other,.{104]

.

These‘ arguments and proposals provide background to
the ensuing evolution. of thennew Code of Canon Law,. the
preﬁaration’ of which took lnto consideration the questions
faced by introduction of the ﬁew diocesan structures. It has
been stated cthat as long as,tﬁe chapter was réprésenped on

the presbyteral council, all would be well, but the problem

of delineating responsibilities and competence remained.[105]

5. The presbyteral council and the diocesan pastoral council

Another relationship of the presbyteral council to be

considered 1is the presence of the diocesan pastoral council

i 104. Cited in M. PAQUETTE,. Les Conseils -presbytéraux
au %uébec, p. 195. From Rapport d'un sondage aupreés des Con-
se

s presbytéraux des diocéses de langue Lrangaise, Office

national du clerge, 31 aout, 197i, p. 6.

105. Cf. J. PASSICOS, "Réflexions sur le Conseil du
presbyterium", p. 160. While he is referring to the situation
in France, his analysis seems rather cursory in discounting
conflicts of competence between -the two organisms.

"
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as a consulfative body to the diocesan b;shép. Even though
its institution was only strongly recémmended,[106] the
theological and practical reasons for its presence as
representative of the People of God-at—the local level could
be seen as making it essential iﬁ any diocese. 1Its

coordination with other diocesan bodies is seen as the

bishop's responsibility.[107] The relationship between the

-

two requires clarification on a theological and a practical

-

level.

The theological bases have been described thus:

The presbyteral council is founded on the
unity of ordination and mission, which binds
priests in virtue of the sacrament of orders. The
pastoral council, on the contrary, bases itself
on the unity of the People of God, which baptism
establishes between those who belong to the
Church. [...] The presbyteral council has for its
end to help the bishop effectively, through its
advice, 1n the government of the diocese. The
pastoral council [...] to the exclusion of all
participation in the government of the particular
Church [...], has for its mission to assist the
bishop, through its investigatioms, studies and
proposals, to promote conformity with the Gospel,
the .life and the ' action of the People of
God. {108] :

106. Cf- E I, 16l -

107. C£. R. PAGE, Le Conseil diocésain de pastorale,
_which is probably the most extensive study of the role of Che
diocesan pastoral council available. Pagé argues convincingly
for 1its necessary presence in the scheme of 1local Church
stgsetures.

i 8

~

- 108. Translated from .the Fremch: H. BOULARD, "Le .

conseil pastoral", in Les structures diocésaines post—

conciliaires, Premier Symposium des EvEBques d Europe,
juillet, 1967, p. 57. .

"
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This 1is not to deny ‘the reality of problems arising between
the two bodies: .

] Despite the theoretical distinctions, on a
practical 1level, it is still difficult to have
both bodies operating harmoniously with defined
areas of competence, under the bishop's
leadership. Psychological distances have to be
overcome and communication facilitated. [109]-
The pastoral council should reflect the needs of the |

People of God in its deliberations, as its work is to
[...] examine and consider all that relates
to pastoral work and to  offer practical
conclusions on these matters, so that the 1life
and activity of the People of God may be brought

into greater conformity with the Gospel. [110
As an organ of government in the Church, representative' of -
the priests, the pre§byte}al council should seek to have
translated into action mafters which are treated by the "~

pastoral council, but which require further deliberation

prior to implementation or decisions'being taken by the
bishop in their regar¥. Thus the pastoral council may be used
as ., a primary (but not sole) source of matters to be treated
by the presbyteral council, which could thereby avold a 'neo-
clericalism™ which 1is always a danger if a clerical group
operates in a vacuum with no direct point of reference to the

-

Peop;e of God or their comcerns.[111]

109. Translated from the French: P. EYT; "Le fondement

doctrinal ‘du presbyterium", in Revue de droit canonique,
2001970}, p. 145.

110. ES I, 16.2.

4 .111. This is the view taken by J. PASSICOS, "Ré-
flexions sur le Conseil du presbyterium", p. 160. C£. also
A. VILELA, loc. cit., p. 600.
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Links between the councils thus established suggest
that liaison 'would be best .served by having at 1least a
_representative of the presbyteral council on the pastoral
council as well. On the other hand, there seems no objection
' ”

K
to having a lay representative from/the pastoral council

. present ~ as an observer at the ﬁresbyéeral council's

deliberations, despite ité different nature. The role of
priests in each council differs in that they are on -equal
footing with other members ofithe People ‘of G9d on hthe
pastoral council, but are counsellors of the bishop as
representative members of the presbyterium on the presbyteral
council. Nevertheless, for purposes of.communication and
coordination;:of activities, some ﬁriests could be active
members of both councils; even so; this *is opposed by some

canonists because of the, distiﬁbt;ve roles of each

body.[112] . :

Membership of both presbxteral>and pastoral councils
by the same priests seems a reasonable means of allying the
concerns of each so that a concerted effort may be made in
tackling problems on the’ diocesan level, ‘ given
that priest members are conscious of the risk of

transposition of competencies and deviation from their proper

112. Cf. A. VILELA, loc. cit, p. 600. He cites H.
BOULARD, '"Le couseil pastoral™, in support of his argument,

~but there is no need to insist on such an exclusion; it seems

pedantic to do so.
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ends.[1}3] Goals need to be defined and adhered to. To have
the bis?op alone as the common 1ink 1s neither sufficient nor
satisfactory, since the .purpdée of these councils 1is° to
assist him, not just to provide him with added burdens of

coordination and transfer of information.
\

That the pastoral council should not come under the

concern of the diocesan pastorale d'ensemble is claimed on

the grounds that it should be a flexible bo&y, which

[...] represents the diverse conditions of

AN life of the members of the People of God, and not
the institutions, organisms, apostolic movements
or . others, overseen by the 'pastorale

d'ensemble’. [1141
-Wh;le this council represents the People of qu in a pastoral
sense, matters cogéerning diocesan governance Eer'se do not
come under itsﬁmandate. Its competence is broad, but non-
specific, as, a consultatfve body concerned with ?astoral
needs. The: presbyteral council, in representfng the
apresbyterium, doe; have a share in diccesan governance.[115]

-

o

~

113. Cf. R. PAGE, Le Conseil diocEsain de Easférale,
p- 148. ‘ :

-

114. Translated from the French: ibid., p. 128.

115. This 1is reiterated in the Circular Letter .on
Presbyteral Councils, April 15, 1970, n. 9. Cf. also S.J.
MARCEAUX, Presbyteral Councils, in Proceedings of the 44th
Convention , October, 1982, Hartford, CLSA, 1983, p.. 205.
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C: Consultation and decision-making

It 'might be asked, then, if consultation is a
worthwhile exercise. -This is beyond doubt, given that there
is a'willfngnéss onufhe part of both bishop and presbyteral
council to discuss, compromise and decide on issues’affecting
the local Church, even though the final decision rests in the
hands of the bi;hop. The question is not one of democracy,

but of mutual dialegue and cooperation, with' the pastoral

care of the People of God as the focﬁs of ‘concern. Other

methods of participation in dedision-making are perhaps more,

direct, but less productive, since organization of diocesan

life and .actiyities requires an overall perspective of the

needs of the/llocal Church, which is unlikely to be held by

any_ _one pagficular group.

L2

Where decisions are taken iﬁ'a democratic sense ﬂy
bértiéular bodies, with majority vote ruling, and the Bishop
being tied to the result, good government is not necesfarily
the result, due. to the loss gfﬁ‘flexibility and genéral
perspective. .Ef‘the preservation of communio is an eséential
eie§ent . of decision-making, ‘tﬁen democratic voting 1is
probably not the ideal formula for the_process.\ On the other

‘hand, participation by contestation has been raised as a

~means of ultimatély chenging prior decisions - whether.

juridic or administrative - which have been challenged.

’
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N

v

-.The. consultative process, if exercised in the - most
. : .

effective déy, with all partiés willing to cooperate and

compromL;e, seems “to be a viablé means of enéouraginé a

greater sense of participation in the life of fhe Chﬁrch on

all levels of its existence. The organ of consul;ation should

be representative and the members are to have some.ekﬁertise
: : ]

. in the areas to be treated. At the end of the process, the

bishop is the one to take the decision and = assume
responsibility for it.[116]

D: The présbyteral council and the preparation for the
New Code of Canon Law

-1
-

It could.be.presuheé that the new Code of Canon Law
L B Lo T
“-would define tﬁg responsibilities of the vafious diocesan
organisms which evolved through the lengthy discussions and
reviews of their post—Vatican I1 implementation. At the same
time, ‘though, the discﬁSsions reveal a'determinaéion te allow
flexibility ©n their operation in the local Church. If the
texts relevant todthe presbyteral council are studied in .the
successive schemata for the new Code, it is seen that the
proposed c@nons are closely based on ;heﬂgeperal‘requirements

of Ecclesiae sanctae. The preparatory schema of 1977 contains

tio and decision-making in the Church as compared with the
Frenth and -American models of government is provided by L. de
NAURQIS, "La participation dans les institutions temporelles

et dans l'Eglise”, in Revue de droit canonique, 20(1970), pp.
*109£127. . "y

(kk 116. A concise treatment of the question of consulta-
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eight canons on the presbyteral council, with one of these’
directly concerning' the cbllege of consultors.[117] The

intention here’ was to express "in juridic terms the three

‘princibal conciliar and post-conciliar texts, which had

already:dealt with them."[118]

This fiﬁgb schéma of 1977 outlines the field of
competence © gﬁg . presbyteral council (canon 309), its
requirement 'of statutes approved by the bishop (canon ‘310),
the criteria for designating- members (canon 311), the
question of active and passive voting‘in elg;tions to the
council (canon 312) and the necessity for reéresentation of
all areas of the miniétfies and regions of the diocesé {canon
313). The question of consultative and deliberative-pqﬁgr is
Ehén-treated'(canon 514).- While the Circular Letter of 1970

i

gave the oQuncil deliberative power solely through the bishop

in determined cases, and the universal law gave only-

consultative voice, the schema's relevant camon puts the..

conditions thus:

Canon 314, §1: The presbyteral council has

- only a ‘consultative vote: but it must be
consulted in matters which are expressly
determined in the universal law, or which, in the

117. PONTIFICIA  COMMISSIO CODICI .IURTS  CANONICI
RECOGNOSCENDO, Schema canonum novi Codicis Iuris Canonici,
Romae, 1978, Liber IT, canons 309-316. : .

118. As described by R. PAGE, "Le conseil presbytéral
et la revision du code", in .Studia Canontca,- 15(1980), D.
370, in reference to PO, 7, Ecclesiae sanctae I, 15 and the
Circular Letter on Presbyteral Councils, April 11, 1970,

.

~

N
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judgment of the diocesan bishop, concern the
general administration of the diocesé; but it is

up to the diocesan bishop alone to pass judgment
and to make decisions. . )

§2: However, in cases determingd in the general

law or in those excegéional cases determined by
the Episcopal Confere or when the diocesan
| bishop himself has given a deliberative vote to
the presbyteral council, he must have the consent
of the council in order to. make decisioms. -

§3: The presbyteral council can never act without
the diocesan bishop, and it is the bishop alone

who can promulgate whatever was decided according
to the norms of §§1 and 2 above. [119]

» In other words, a bishop could not give deliberative
power Lo this-council in a matter not previously foreseen;
needless to say, nothing was to stop him following the advice
of the council, but cthe law was‘to provide a__safegua;d
agégqét his being tied to a deliberative decisidn which ﬁe
did not wish to folléw. .WEgn the see becomes_ vacant, hthe
council _ceases to exist (banon\315), bqt its functions are
taken over by the college of consultors (canon 316).- This is

one of the major innovations in this section of the

schema.[120] . It ista position consistent  witd the

theological premise that the bishop is a member of the,.

presbyterium at its _head, and that therefore its

L

&

119. Scheﬁa, 1978, canon 314. Translated in B. ROSSI,
op._cit., p. 8Z. )

120. Cf. R. PAGE, "Le conseil presbytéral et la ré-
vision du Code", p. 371. : . _ :
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-

representative council .should not be constituted in his

absence.[121]

This preliminary ‘'schema was revised and the rationale”

»
behind, the changes is found in the discussions of the Code
Commission.[122] %gme Jproposals were that the presbyteral
council continue to function- when the see was vacant, and

that the bishop be required to convene the council at least

twice a year with at least a third “of the  members

present.[123] It was aggb recommended to the Commission that

.the’coylege of consultors be a means of treating "more.urgent
cases&, when it wés difficult to convene the senators
(presbyteral councx%éprs)‘at short notice; the bond EESweeq
the two bodies was emphasized, however, by the ~ suggestion
that all of the consultors - up to seven in number - be drawn
from aﬁong the members of the presbyteral coqncil;[124] Even
thougﬁ;‘the bishop Qas foiéelect the consultors himself, the
law waé moving towards, encouragement of . mutual harmony

{ .

* .
between these two presbyteral bodies through common concern

for the People of God'ig their diocese.

121. Cf. S.J. MARCEAUX, loc. cit, p. 204.

_ 122. PONTIFICIA  COMMISSIO CODICI  IURIS CANONICI
RECOGNOSCENDO, Communicationes, 5(1973), pp. 229-230;
9(1977), p. 255; 1Z(19807, pp. 128-135. : '

123. Communicationes, -5(1973), ﬁ. 230.

'124. Ibid., "~ and reiterated ‘in Communicationes,

9(1977), p. I55.

—

qb..
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. Several detailed amendments were sought im later
- meetings of 1980; the possibility of a depocréf&c mentality
in the Church was stillebeing raised as a ?dénger" to' be
avoided, so that the suggestion was made that the words “1ﬂ&a'
a senate of thé bishop"[lZSj be‘drqppéd from the text. This-
was not accepted. The expression was also criticised as- a
term because it had referred to the cathedral chapter iq Epe
1917 Code.[126] Minor alteration5115 style were ﬁ§de to the
texts ?f the next four canons of the "schema (canons 310-313),
but ¢ these®” implied no éignificant change in cﬁé' legislation

- >

itself. v

A furthér‘meeting of the Commission on April 17, 1980,
enabl?d it to coordinate a more substantial reviey of the
canoné; the clause wﬁich allowed the bishop to decide” when
the council must be heard was removed, as it seemed opportune
to have thg;gzi}gzgal law itself determine when this should
occur, and to minimise the opportunities for the nullity of 

episcopal acts.[127] The secretary's reaction was to retain

S 125. "Tamquam senatus sit episcopi'”, in Communica-
tio§ES3 13(1981), p. 128. : - '

126. Cf." ibid.

127. Ibid., p. 131.. Discussion was in reference to
canon 314, §I: "Consilium presbyterale gaudet voto consultivo
tantum: audiendum verc est in causis Juae ifure universalil
expresse determinantur- aut quae,, ludicio ipsius Episcopl
dicecesani, regimen -generale didecesis respiciunt; wunius
autem Episcopi dioecesani est causas dirimere.et. decisiones
ferre." - T : )
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s

L

the'emphaéis on the bishop's hearing the council in regard to
"matters of greater importance", and to drop the final clause
because of~fts fedundancy; it went without saying that the

bishop could pass judgment and make dec1510ns lf the advice_

. was merely consultative. The" rev1510ns were accepted by all

present. . \ .
. ’ F

A more controversial issue was raised in regard to the

mention of the deliberative power of the hresbyterél council

in certain circumstances, where the univérsal law or the

diocesan bishbp' in exceptional cases, defined by the

Episcopal Confetence, required the council's consent,[128]

was indicated that the relevant section of Ecclesiae sanctae

\.

referred only to a consultatlve vote, and others suggested
that the agﬂgority of the bishop should not be limited in

such a way. The Relator sSuggested the analogy with the pope

. giving the Syno@ of Bishops a deliberative vote in certain

A}

_ matters, although its. vote was Tormally consultative. A

deliberative vote was only mentioned in. the Circular Letter

%f 1970, which had less force than the other two major
documents,~ so that the arguments mdved away from even

mentioning .deliberative power, 'as it was '"not foreseen by the

128. Cf. 1Ibid., p. 132. Discussion was in reference
to canon 314, §7: "In causis' tamen, in quibus- Consilio
presbyterali  votum deliberativum concesserit sive ius
universale sive, 1in casibus exceptionalibus ab Episcoporunm
Conferentia definitis, ipse- Episcopus ut decxsxones ferat
consensu eget eiusdem Consilil " : ~,

b

N
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Councit" (i.e. Vatican II).[129]

+

It was grgued that a- cbnsultative vote _could be

distinguished by the term "having heard the council", while
.- Q N

"with the council consenting", implied-deliberative power for
S .

those consulted - audito consilio and consentiente consilio -

all for the purposes of avoiding the use of the word

"deliberdtive” .in the text of the canong. The revised text

reflected 'this concérn, ‘with all- refererces being to

Al

consultative voice only.[130]

Meanwhile, the third- paragraph of the draft was left

substantially intact with- only a 'minor alteration: thé

council c¢an only act with the bishop, who alone has the

. —~
authority -to divulge what is discussed.[131] The only majd} ~

F

'change suggested in the mext canon was for the bishop to be

allowed twelve months rather than six to establish the

council, so that he might have more time to acquaint himself

with the diocese (canon 315).

$ S - o s ﬁﬂﬁ.

129. Ibid., p. 133. 3

130. The text for canon 314 now reads: "§1. Episcopi
dioecesani est <consilium presbyterate convocare, eidem
praesidere atque quaesciones in eodem tractandus determinare
aut a membris propositas recipere. §2. Consilium presbyterale

gaudet voto tantum consultivo; Episcopus dicecesanus illud’
audire debet vel etiam eius consensu eget solummodo _in-

casibus iure expresse definitis.“

131. Cf. Communicationes, 13(1981), p. 131: 'Consi-
lium presbyterale nusquam agere valet sine  Episcopo
dioecesano, cuius etiam solius cura divulgari possunt quae’ ad
normam §§ 1 aut 2 statuta sunt."

-
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E: The presbyteral council in the 1980 Schema and the 1983
Code

The ensﬁihg 1980 revised Schema[132] incorporated the

approved modifications as well as including sections from the

Lex Fuhdamentalis. Further animadversions of the Fathers ﬁere
" noted and modifications made. It was generally conéidered
“that these caﬁons were in accord with the spirit of Vatican
II”s recommendations, although Cardinal G. Siri did 56ot
approve because of thé democratic implications in diocesan
government,. which he feared as a result.[133] The Relator's

_response was firm in denying any form of democracy entering
Y

-into the ' process, since the clause "enjoys only a
consultative vote"[134] indicates the bishop's power‘in the
final step of the decision-making process. It was seen as a
positive ﬁﬁing that the Sishop be given the'right toe approve

the 1local presbyteral council's -norms in accordance with the

132, Cf. PONTIFICIA COMMISSIO CODICI IURIS CANONICI
RECOGNOSCENDO, Schema Codicis Juris Canonici, {Patribus Com-
- missionis reservata) Kome, Libreria Editrice Vaticana, 1980,
canons 415-422. The discussions of the fathers are recorded,
in PONTIFICIA COMMISSIO CODICI IURIS CANONICI RECOGNOSCENDO,
Relatio complectens synthesim animadvérsionum ab Em.mis atque
Exc.mis Patribus Commissionis ad novissimum schema codicis
iuris canonicl exhibitarum, cum responsibus a secretaria et
consultoribus datis, Cittd del Vaticano, Typis Polyglottis
Vaticanis, 1981, p. '114-119. The Relatio is also found in
Communicationes, 14(1982), pp. ZI5-218, -but without
identification of the intervening patres. '

133. Cf. ibid., p. 115.

134, Ibid. The  Latrin used is: "Gaudet voto tantum
. consultivo”, In canon 420, §2.

- — -
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principles laid down by- the bishops’ conference (canon 416},
as were the norms about union with the bishop .and. the
consultative wvote (canon; 420), and those concerning the

college of consultors (canon 422).

Cardinal S. Wyszynski again obje;ted to the term "as
if a senate of the bishop",[135] in reference to thé
presbyteral council, in" that it " replaced the  cathedral
chapter's primary role, and also to the term "répresenting
;he presbyterium",{136] which he thought to be suggestive of
a "class struggle” between bishops and priests. The obvious

was pointed out in that these terms were merely taken from

Presbyterorum ordinis and Ecclesiae sanctae,[137] and there- -

fore were ‘to be understood in that context.[138] A
clarifiéation was sought in the.canon referring to thé role

of "ar least three" members to be chosen for the council by
the vicar or.prefectiaﬁostolic in vicariates and brechtures; '

it was proposed ' and accepted that they be: §pecified as

priests.[139] \

Y

Pl
135. Canon 415: "tamquam senatus” episcopi.” i

136. Canon 415, §1: presbyterium repraesentans.

137. C£. PO, 7 and ES I, 15.1.
138. Cf. Relatio, 1981, op. cit., p. 1159

139. Cf. ibid.; canon 415, §2: presbyteri rather than
sacerdotes, as the latter includes the bishop.
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of them", was replaced by "about half"[140] .in reféreﬁce to
the election of members by the priests, in orde;'that the
body be rep}esentative and not solely subject to choice. by

the bishop.:

' -

It was suggested that a distinction be made between
those who had active and passive voiég in elections .and_ in
Qoting at meetings, with tﬁe vicar general, episcopal vicars
and priests habitually living outside the diocese being
excluded; buf' the Relator pointed out that although these
were not necessarily part of the presbyterql 'council, theys
should not be deprived ofhéuch a vote by law, if they
happened to Be members, as they’ are all part of the

L}

presbyterium.[141]

It was also c}arified that any priest belonging to an
Institute of-ConseEré;ed Life or a Society of Apostolic Life,
and who was involved in some pésforal'work for the good :of
the diocese, should be given active and passiﬁe voice -for the
council.[142] The subject of "delinquent" priests was.raised‘
in this regard, 1in that their'unapproved absence, from_ the

diocese, or from their appointed ministry, be considered a

140. Canon 417: congrua eorum changed to -dimidia
¢clrciter. _ C .

141. Cf. ibid., p. 116.
142. Cf. ibid., Ad canon 418, p. 116.
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cause of deprival of voting rights..The-response was that the
local bishop could enact legislation in'§h15'regard, allowing

. for the circumstances of each case.[143]

1

Thesquestion of the council's having- a .deliberative
vote under certain conditions was dgain raised.[144] The
‘decision was that the circumstances could be determiried by
the diocesan bishop, so thaﬁ a change in the canon was
"neither necessary ho; oppqrtuée."[1£5] A .fe;r of the
biéﬁbp'g'losing'any of ﬁis power .was implicit, and the .mind

r

\
of the- Relator seems to have been to .preserve episcopal

-

autonomy in decision-making situations with his priests. The

" episcopal conference was said to be the only place where this

could be altered.[146]

An addition was made to canon 421 in the schema, where
conditions for abolition of the presbyteral council were
outlined; it was suggested that the bishop should be obliged

‘to go beyond "hearing" those he had ‘chosen as consultors, and

'

143. Cf. ibid., p. 117.

~ 144, Cf. ibid., ad canon 420, p. 117. Cardinal T.
Jubany cited the provision of the same schema's canon 279 -
on the Synod of Bishops - and the intimation of the earlier
Circular Letter, while Archbishop J. Bernadin suggested that
the Episcopal Conference define c¢ircumstances for a
deliberative vote entitlement to the council.

145. Ibid.

146. Cf. 1ibid. The Relator cited PO,7 and ES I, 15.3
to support his Stand on keeping the presbyteral “council's
consultative role alone defined in the universal law.
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thus that he should consult the Metropolitan as well, before

digsolving his presbyteral council. This principle was

accepted and added to the text.[147]

.Conclusion o

This exploration of the practical implications of the

notion of presbyterium and its understanding through the -

prebaration of the documents of Vatican II and subsequent
1egislativé impleméntation, ﬁas revealgdA thg gradual
expression of a renewéd theology of ordained ministry in the
light of bishops and priests in the local Church _h;ving ‘a
more cooperative attitude téwards working together on a
- common mission witﬁ the Pebgle of God. The emphasis on  the
local Church as a more autonoméus unit'tﬁan'had been the case
prior to the Council brought about the realization that the

local presbyterium did not merely consist of individual

priests working independently under the direction of a bishop

as the Pope's representative at that level. The increased .

autonomy - of the local bishop was to carry through to the-

levels of presbyterium and people as demonstrated by the call
for the new councils for priests and people, and then by the

legislation to implement thenm.

s Inm some ways, these can be identified as analogous

with some of thefpractices in the early Church, briefly

-

147. Cf. ibid., Ad canon 421, p: 118.

-
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: _ _ |
‘treated in Chgpter I1, where the‘presbyterium-gatﬁered-around
a bishop, éharing in a rather close relationship of pastoral
'énd sacramental activity. A renewed understahqiné of .
‘subsidiarity andﬁcd-;espoqfibilitj in the local Church were

driving fotces in the formation of these new councils.

'The presbyterium has &he responsiBil;ty,of reflecting
the views and experiences-of the members of the communio,
with a view to‘prémpting their mission as christians in the
world. The documents studied here demonstrated the intention
for . increased cdnsgltation and rgpresentation of the Pegple

of God on the clerical, religious and léy levels of the lpcéi

Church.

-
-

Certainly, there are problems in aefining and
developing mutually responsible-and harmonious roles for , the
presbyteral councils = and diocesag pastoral councils,.
particuléirly id the 1light of bodies such as the diocesan
consultors and the chapters of canons, whose roles have been
seen to ‘ﬁepend §n the pargicular situatibnl ‘°0of the local
Church. The difficulty of establishing universal law for an
extreﬁe diversity of situations will always be’a problem for
_implementationr and enforcément at the local level. The
primary concern is the need for ~application of the

theological principles expounded in Chapters II and III; the

. presbyteral and diocesan pastoral councils, and at the parish
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-

. T . . , .
level, the parish pastoral council, are bodies establishéd to

renew and enliven the local church.

Now the point has been reached for a specific review
of the consultors in thig post-Vatican II environment, sincq\
their role in law has been restated in quité different terms

z - ;
in the 1983 Code to that of 1917, especially given the
emphasis placed on the presbyteral council. What is the
. _v . . . /"‘"‘
relationship meant to be, and can it-be realized? How is ;f

to be a part of the consultative process?



_ 'CHAPTER V ° : >

THE COLLEGE OF CONSULTORS IN THE 1983 CODE I

-

Having examined the questions of aucho;ity andlautonomy

in the local church, toéether with the role of the diocesan

_.time to focus specifically on the organism known-—&s the

."college" of consultors, and to discern its place in diocesan

affairs. The'stud?-thus far has 'indicated a radical change in

emphasig sin e Vatican II, in the theoldgy of Church’ and the

exercise of authority within it by varidius individuals and

organisms. - Inrthis context, then, thecorresponding change

+

~bétwgen . the former "DPee€sah Consultors" and the 1983

"College of Consultors" will be 'c&nsidered, since the
. 5 ¢ ’ ' - : b .

"college" is indeed not simply “the same organism with a new

‘name. The change is far deeper in_theélbgicaf and canonical

"significance.[1]

It will be demonstrated that. this new "college of
consultors” hids a role different in many aspects from that of

its predecessor, the "diocesan consultors; it is also

il ' ’ .'.51

1. Cf. M. NGUYEN-VAN-HIEN, College des &onsulteurs et

consexl presbytéral: diSp051tlons geneérales appliqués & deux

diocéses Sud-Vietnamien$ - Salgon et Xuan-Loc, Louvain,

Universit& de Louvain, 19/5, 440p. A short summary is in his
article: "Collége des consulteurs ‘et conseil presbyt€ral:

~ Points de dissemblance™, in L' Ann€e canonique, 20(1976), pp.

111-123. The documents have been listed earlier: PO, 7; §§ I,
15; the Circular Letter of 1970 on Presbyteral Councils. His
use of the word "college" is dubious, since the "college" of
congultors is referred to, in reference to the 1917 Code. No

- conciliar or post-conciliar statement on consultors had been

issued -in” the interim period.

[RY

J

. blshop and his relationship with the presb&terium; it is gpﬁ’ﬂ\\___
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unrelated to the former “parish prrest-consultdrsm; who were.

primarily involved with the transfer and removal of pastors’.

in the 1917 Code.[2] )

Neither the preliminary schemata nor the new code
itself used the terms "parish priest consultors” or "diocesan
_consultors”, so that the distinction in names. may Abg
interpreted as impiying a difference in the functions and
structure of the new body. SimiIarlé, the presbyteral coquil
gould only be loosely described as the "successor" of the

thedral chapter and of the diocesaﬁ-consultors, which had

S .
oMfginally been commissioned to fulfil the role of the

chaptér'wherg it had not been established.[3]

A: Preparation of Canon- 502: the -background
: —

While the cathedral chaptér.lost much of itsA former
power through the promulgation of the 1983 Code, the college
of cﬁnsul;oréﬁ on the other hand, moved ié the opposite
aireéfion - acquiring a new recognition, and role throughout
the Church, according to universal law. The rationale for the

change to the college of consultors requires investigation.

~ -

2. C£. CIC, 1917, canons 385-390." This is discussed
by R. PAGE, "Le conseil presbytéral et la révision du code",
in Studia Canonica, 15(1980), pp. 371-372. Cf.~—~ also his
recently published book: R. PAGE, Les Eglises particuliéres,
Tome I, p. 154. :

3. Cf. ibid., p. 372. . - =
ibid., p e

.
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Various situations are défined in the law where the
consent. or at least the ad'vicg of the consultors is mandatory
for the bishop, but the implication of the law is that ‘their
role goes further. Apart from having the responsibility for
diocesan governance and election of an administrgtor_ duriné
the Qacéncy or -when the see is impeded, perhapé the. college's
role .could be described in terms of constituting an "igner
cabinet" qf the bishop, " unless thé episcopal council éf

Al

canon 473, §4 fulfils this role.

The understandlng of the consultors' role deepened and

evolved thrqyeh meetings of the Commission for the
Rev1s:.on of z% ‘&d[ 'I‘he documents of Vatican II, which had
mdﬁh to say about the introduction of the two major new
diocesan organisms - the presbyteral council and the
diocesan pastoral council - merely recommended the retention

of previously existing bodies until the promulgation of the

new-law. The presumption was that the diocesan consultors -
]

where ' instituted already - continued to function, according

to the 1917 <Code.. General opinion seems to be cthat the
consultors were often not given the opportunity by the local

bishop to fulfil their originally defined role as his

advisors.[4] Rather;‘ many had become personnel or clergy

appointment boards? giving advice on other matters only when

4. The documentation on the activity of diocesan
consultors is so sparse- that the main source for gauging T
idea of their activity is hearsay.
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>
requested te do so by the bishop.[5]

" One of the goals.of the revised Code was to embddy the:
theological: and resulting juridical_ concepts which derived
from the shifts 1in emphasis and renewed  theological
expression of sdgsidiarity, " collegiality, presbyterium,

ministry and Church in general.

1. The 1973 Meeting of the Code Commission
) ' |

In comparison with the 1917 Code, it could be noted

that broposais leading up to the 1983 Codq contained a

reversal in the position of cathedral chapters, which - at
the 1973 meeting of-the GCode Commission - were considered
after ‘the presbyteral council, the consultors and the
diocesan pastoral | council.[6] The first mention of

consultors was in reference to their fgrming a college to
deal with matters either too urgent oY inappropriate to be
considered by the entire presbyteral council: ) ‘

A college of consultors is to be constituted.
When it seems neither opportune nor possible, as
in dealing with certain cases, especially more
urgent ones, for the presbyteral council to. be
convoked, it is proposed that some priests, be
selected by the diocesan bishop from among the
members of the presbyteral council, td constitute

5. This * was certainly the case in many diocesgs in
Australia, where consultors were mandatory. Very little can
be found apart from the statutes of the plenary councils of

Sydney, which repeat the canons with virtually no variation
or expansion.

6. Cf. Communicationes, 5(1973), pp. 229-233.
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a college of consultors with duties prescribed in
the law. However, if in certain dioceses,
especially smaller ones, the presbyteral council
does not consist of more than seven members, it
will be the competence of this council itself, to
fulfil the functions which belong by law to the
college of consultors. [7]

2. The 1977 Schema

These prescriptions were repeated at the following

meeting,[8] and reflected the presumed obsolescence of many
’

chapters of canons, "who some wished to see minimised in .
deference to the presbyteral council and college of

consultors.:

At the 1977 meeting of the Code Commission, the role
of the chapter of canons was reviewed and the results of the
discussion presented as follows:

According to the prescriptions proposed by
the group of consultors [of the Code Commission],
the primary duty of the chapter of canons will be
to perform the more solemn liturgical functions
in the cathedral or.collegiate church. However,
it. is also its responsibility to- fulfil other
duties, either those committed to it by the law

7. Commupic#tiones, 5(1973), p. 230: "Collegium
COnsultoru$/f€63stituendum. Cum videatur nec opportunum nec
possibile esse ut pro certis causis, urgentioribus
-praesertim, tractandis totum Consilium presbyterale
convocetur, proponitur ut inter membra Consilii. presbyteralis
ab Episcopo dioecesano eligantur aliqui sacerdotes, qui
Collegium consultorum constituant, cui competunt munera iure
determinata. Attamen, si in <certis, praesertim parvis,
~diocecesibus, Consilium presbyterale non constet plus quam,
septem membris, ipsius huius Consilii erit munera adimplere
quae iure Collegio consultorum competunt.”

8. Communicationes; 9(1977), p. 255.

. - ®
- »
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itself or by the diocesan bishop.. Nevertheless,
it. is proposed that a considerable number of
duties, proper to the chapter of canons in the
Code of Canon Law [1917], be handed over to the
presbyteral council itself or to the college of
consultors, constituted by the bishop and
onsisting of members of  the presbyteral
~council. [9] - ) :

Canon 316 of the 1977 schema for<the new code outlined the
means whéfeby consulcors‘were to be appointed:

§%. From among the members of the presbyteral
council several priests are to be freely
appointed by the diocesan bishop, no less than
six wor more than twelve in number, who are ¢to
constitute the college of consultors for a five
year term, -to whom duties determined by law
belong. : A

_ §2. The diocesan bishop presides over the

7 college of consultors; when the see is vacant or-

impeded,” the one who takes the place of the

bishop in.the interim presides. If such a persom

has not yet been constituted, the priest who is

senigr by ordination in the college of consultors

presides. [10] ' .

4

9. Ibid., p. 232: "Secundum ‘praescripta a coetu
consultorum proposita, praecipuum Capituli canonicorum munus.
erit functiones liturgicas sollemniores in ecclesia
cathedrali aut collegiali persolvere. .Ipsius tamen etiam est
alia quaedam munera adimplere, ea scilicet quae ipsi- ipso
iure aut ab Episcopo dicecesano commituntur. Attamen, non.
pauca munera quae in iure Codicis I.C. Capitulo canonicorum
sunt propria, in iure recognito quod proponitur tribuuntur
sive 1ipso Consilio presbyterali sive Collegio consultorum,

quod ex membris Consilii presbyteralis ab Episcopo dioecesano
constituitur." " :

10. Ibid., 12(1980), p. 134: Canon 316, §1. "Inter
membra ConsIIil presbyteralis ab Episcopo dicecesano -libere
nominantur aliqui sacerdotes, numero non minori quam sex nec
maiori quam - duodecim, qui O®llegiunm consultorum  ad

quinquennium constituant, cui competunt munera iure
determinata."

§2. “Collegio . consultorum praeest Episcppus. diocecesanus;
sede autem impedita ‘aut vacante, 1is qui ad pnterim Episcopi
locum tenet aut, si constitutus nondum fuerit, in Collegio
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3. The cathedral chapter's role

. c (a) Viability and respgnsibilities

It was noted, however, that some.ca;hedral chapters

and théc

because of their importance, they should be left with major

responsibilities, so that between"the 1977 and 1980 schéhas,

-

the functions of

option of having chapters fulfilling the

consultors was proposed and approved.[11]

Therefore, with
the consent of those present, a third section was added to

the canon,

allowing episcopal conferences to commit the

college's responsibilities to the cathedral chapters where
.this was preferred at the local level.[12] - The subsequent

canon of this schema provided a definition for the chapter of

canons, ascribing to it primarily a liturgical role.[13]

consultorum sacerdos ordinatione antiquior."

11.- The situations in Germany and Austria were
referred to specifically in ibid., 12(1981}, p. 135. In some
Canadian dioceses, the Chapter holds the titles to certain
properties rather than the local bishop, and it is not always

opportune to™ return to the legislature for a. revision of

“charters. What is moré, the question

previously accorded chapters is not
J.A. ALESANDRO, "The Internal

Churches', in J.A. CORIDEN et al.,
and Commentary, commissioned by the
Press, p. 406. '

of rights and privileges
easily dismissed. Cf.
Ordering of Particular
eds., Canon Law: A Text
CLSA, New York, Paulist

- 12. C£. 'Communicationes, canon 316, p. 135. -Canon

316, §3. '"Episcoporunm
205, §1 lato, statuere
- Capitulo Cathedrali-commitantur."

Conterentia,

decrete ad normam can.

potest ut munera-Collegii Consultorum

- .‘.: N

13. Cf. ibid., canon 317, p. 135.
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One intention on the part of those draﬁing up the new
1egislation was to pcknowlédge the rflativé obsolescence of
the - gathedfal' chapter in séme areas. ;This body had never
gainéa. the :hopéd-for recognition in countries where tﬁe
consultors Aad originally been institute& a$ a temporary
~substitute. Perhggs this was partly due to the elimination of
the need for benefices in.supporting diocésén clergy. At any
rate, the impracticality " of " the requirements that the
cathedral canons pray the choral office, when their duties as
parish priests did not make them readily availableffor this
activity, could have been another reason for.the change in

emphasis.

©

(b) The 1974 European S§mposium

- LY

In 1974, about mid-way between Vatican II and the
promulgation of the new Code, a symposium was held on the
role of chéﬁtgrs in several European countries, and‘arguments

for their retention were presented quite specifically,.{14]

14. C£. The followlng articles related to the role of
chapters in Europe’ at the time: P. BRANCHEREAU, "De Capitulo
Cathedrali eiusque rélatione cum consiliis presbyterali et

@’ pastorali’in Gallia", in Periodica, 65(1976}, pp. 701-703;

J.L. GONZALEZ NOVALIN "De Capitulo. cathedrali aliisque
dioecesanis conciliis in Hi spania”, in Periodica, 63(1974),

pp- 671-685; I. FURER, "Capitulum ~Cathedrale allaque
-diocecesana c0nsilla in Helvetla“ in Periodica, 60(1971), pp.

687~696; P. WESEMANN, "De CapltuI Cathedrali. in iure
particulari Germaniae', in Periodica,® 65(1976), p. 713; J.
BEYER, "De capitulis ~cathedralibus servandis_ vel
supprimendis"; in Periodica, 63(1974), pp. 477-487.
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The  future of the chapter of canons in  many
circumstances was later assured, since the 1983 Code allows
for the canons o take over the consultors' role 1if the

bishop so sees fit.[15] 1In addition, the more specific

liturgical role of the chapters is detailed, glthough,
significantly, <hapters themselves are discussed after the
presbyteral council and the consultors. In contrast\to -the‘
1917 Code, where 32 canons defined théir role,[16] cthe 1983
Code contains only 8 canons.[l?] The placing of the canon
concerning the college of consultors in the 1983 Code p;ior
to those on chapters, demonstrates the géneral intention of

4

the legislators to remove governmental concerns from Ge#¥m .

(¢) Chapter and presbyteral council

A Y"serious problem" was identified ag existing between

the presbyteral council and the chapter due to their working

15. Cf. CIC, 1983, canon 502, §3. The Canadian decree
on implementation of the 1983 Code allows for thig, owing to
" the presence of chapters in many dioceses, particularly in
Quebec: "In accordance with the prescription of canon 502,
the . Canadian Conference of Catholic Bishops hereby decrees
that where Chapters of Canons have been legitimately
established in Canada, they may be given the role assigned to
the College  of. Consultors if the diocesan bishop ~so
desires."” CANADIAN CONFERENCE OF CATHOLIC BRISHOPS, "Decrqp
No. 4, College of Consultors", in Official Documents, ' No.
531, Ottawa, CCCB, May 14, 1985. Hence, the decision Is left
to the diocesan bishop, and all the functions of the
consultors must be assumed by the chapter, and .not shared
between the two organisms.

16. Cf. CIC, 1917, canons 391-422.
¢ 17. Cf. CIC, 1983, canonms 503-510.
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in parallel, doubling the workload, or mutually ignoring each

other.[lB]

"Pastoral equity" was the term used by J.” Beyer to
justify the simplificatipon of diocesan structures and
thérefore the reduced involvement of the chapters in diocesan
governance. He argued for their liturgical -involvement ™as
important for ‘the "edification of the peoplé", and ,théir
reduced éovernmental role as é reduction of the "oppression"
resulﬁ}ng from too many councils and commissions.[lé] The

setting up-of an episcopal council is seen as closely related
r

to the role previously played by of many of the agtive

Eurcpean chapters. Eeyer argued; then, for such a body to be

consultative and supportive of the bishop in his decision-
making. But the danger of creating éﬁ elite group, personally
selected by the bishop, which could tend to ignore the

broader views of the presbyterium as expressed through the

. presbyteral council, is evident. Thus he wrote:

If the presbyteriumis. to stand out as the
crown of the bishop and as the college of
- copresbyters and it is to take its proper place
in the life of the particular church, it seems
} necessary that:

1. the presbyteral.council - or if there are few
priests, the presbyterium itself - be-the senate
of the bishop;

Vo

18. Cited by M. PAQUETTE, og.'cic:, p. 195, from:

Rapport. d'un sondage auprés Qgﬁ Conseils presbytéraux des

dioceses de langue Irancaise, ftice national du clerge, 31
aolit, 1971, p. b. ‘

19. Cf. J. BEYER, loc. cit., pp. 483-487.

-
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2. the greater part obtain stability and
experience in acting on matters;

3. it act with greater freedom of mind and in
greater union with the bishop; "

4. .there does mnot seem to be any impediment
against having . the "episcopal council” or the
"tfenewed chapter" absorbed into the presbyteral
council itself, which is above them, especially
in the germanic-speaking countries;

5. however, to avoid problems, many things should
be clearly laid down: for in today's presbyteral
councils, a high number of the members - if not

all! - .are elected and put forward its
representative role, not rarely are they set up
and act as a "pressure group", and often even

oppose the dioce'san bishop. ‘

_ Whence it should be clearly defined in what
way part of the presbyteral council is involved
in diocesan governance and in what way its real
union with the-presbyterium is expressed (this
union -is better expressed as a sacramental wunion
than . as a democratic and representative
delegation) and how better to promote tlris
union. EZOj o

20. Ibid., p. 486: "Si presbyterium ut c¢orona
Episcopi et <collegium compresbyterorum repristinatur atque
partes suas in vita Ecclesiae particularis obtineat oportet,
videtur necessarium ut: 1. Consilium presbyterii - vel  si
pauci sint sacerdotes - ipsum presbyterium sit senatus
Episcopi. 2. Ipsum maiorem obtineat stabilitatem et rerum
agendarum experientiam. 3. Maiore cum mentis libertate et
maiore cum Episcopo coniunctione agat. 4. Nullum videtur
impedimentum ut 'Consilium episcopale! vel 'Capitulum

. renovatum', uti supra innuitur, praesertim in nationibus

germanicae linguae, in ipso Consilio presbyterii assumatur.
Ad mala autem vitanda plura clare statuantur: nam consilia
presbyterii hodierna quorum maior sodalium numerus - si ‘- non

omnes! - eligitur atque missionem extollit repraesentaticenis,

-non raro 'coetu pressionis’' moventur et ducuntur atque non
raro Episcopo dioecesano sese opponunt. Unde clare definiatur
oportet quaenam sit pars Consilii presbyterii in regimine
diceceseos, quaenam vera eius coniunctio cum presbyterio
" (coniunctio potius est sacramentalis unionis quam
democraticae delegdtionis et /repraesentationis), quomodo
melius componatur.”
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This demonstrates a consciousness of the necessity for
involvement of the presbyteral council in all aspectls of
governance. Increasing multiplication of councils is

objective of the new law in regard to diocksan management and

pastoral ' care - of the ﬁeople of God. The presence of an

episcopal council, a ceollege of consultors, a presbyteral

council (or senatef, a chapter of canons, and then @ diocesan -

\;ggfﬁ?gl council, seems unnecessarily -complicated. One

_possible danger is that a number of consultative bodies could

encourage more autocratic .decision-making. There still

remained some degree of lack of definition of the respective"

roles of each organism, and former bodies either kept their

status or the bishop tended to continue governing without a
genuine consultative attitude. Again, J. Beyer has summarised

this attitude: .

In Vatican II, there was a certain.evolution
of things, which is easily recognized by all, but
it was not a unique and total revision._ Many
conciliar commissions treated the same matter and
proposed various means of solution. Today it is
of great importance that a simpler diocesan
structure Dbe set wup, that there be greater
cohesion of offices, and that it may be more
clearly “stated which is the most important
collegial presence: the cathedral chapter or the
presbyteral council, the episcopal council or the

-*  presbyteral council. The duties and responsibili-
ties of the diocesan bishop himself are to be
better defined in these bodies. [21]

N

21. Ibid., p. 487: "In Concilio Vaticano II certa fuit
rerum evolutio, quae omnibus facile agnoscitur, at non fuit
unica et totalis revisio. Plures commissiones Concilii de
eadem materia egerunt atque varias inierunt solutionis vias.
Magni- momenti est hodie, ut simplicior evadat dioceceseos
structura, maior sit officiorum coadunafio, clarius dicatur
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4. The 1980 Schema and 1981 Meeting of the Code
Commis;ipn ) '

Thé‘ 1981 meeting of.thefC!Pe éommission saw more
questions asked about the role of the college of consultors.
It was suggested that the'membership of this college not be
. restricted to priests on the presbyteral council, because
."[,..] the functions'of the two.colléé;s are of a digerse
nature just as are the manner and .time for which members afe
appointed %o . them."[22] This did not prevent  another
objeetion's being raised againét the existence of both the
consultors and'the’cha;Eer, with the suggestion again that
the ‘consultors were redundant, buc.phe'diébuSsion was not
pursued.[231 ~ In smaller dioceses, however, it might be
pg§sible; even‘though not specifically prescrfﬁéd for in" the
'1;w, to have the functions of the college assumed by the

entire presbytp;aL_gdﬁ%ciil

~

quaenam sit instantia collegialis maior: 'Capitulusy cathedrale
vel Consilium presbyterii, Consilium episcopale vel Consilium
presbyterii. Melius ipsius Episcopi dioecesani definiantur in
his Coetibus munus et responsibilitas.”

*22. "[...] functiones duorum collegiorum sunt diversae
naturae sicut. etiam modus et tempus ad quod ipsorum membra
nominantur." The idea wus rejected by the Relator because
it seemed that the restriction should apply for cohesion in
diocesan admihistration; in large dioceses, the difficulty of
convening: the presbyteral council at short notice and of
dealing with sensitive questions "with prudent .discretion"
gave further cause for the 1limitation. Discussion is 1n
Relatio, ad canon 422, §1, p. 118.

23. Cf. ibid., no. 4, p. 118.

. 9
- -~
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—

Another question raised on the same occasion concerned

what should be done in the case of a vacant see where the

five iear term of the consultors had expired, without a new
coilege having been J%nstituted. The simple response was that
the college continued its duties until a new one could be

constituted.[24]

Once again, concern was evident in the matter of
reducing the power and the role of the cathedral chapter,

r ' .
since the question was ther raised as to whether the college

- Vi ,
of consultors and the cathedral chapter could be united in

-~

- one college for some considerations, -as when a new bishap

-

takes canonical possession of his diocese in the presence’of

the consultors[25] or when ‘a coad jutor oriauxiliary bishop

- presents the letter of appointment.[26] The college of

consulEors is to be present in such circumstances. Méfely to
combine the two bodies in such situations would appear to be
cdunter-produétive Eo the activf%ies of_béth, as is indicated
by the Relator's response. He pointed- out, hoﬁever, the
provision for episcopal conferences to confer the. duties of
the college of consultérs on the cathedfal chapter, if such

seemed opportune. o i k'

(=] . . -

-

24. Cf. ibid., no.. 2, p. 118. y
25. Cf. ibid., ad canon 349, §3. '
26. Cf. ibid., ad canon 371, §§1 and 3.

N

e
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- ome . -
. L

-

'Thé independence'qf:fhe ﬁresbytefai council and the
college ‘of ‘consultors w;s ftrm1§ assered ?n respoése~to ¥
request that the size of the collééq and . its duratign in
office be fr%julatei locally by the presbyﬁeral council's

statutes, as a sign of unity and collaboration between them.

" The Relator insisted on retention of the general law

L]
concerning the matter.[27] This is one of the primary

questions to be investigated in providing a purpose for " the
college as separate from “he presbyteral council in
‘competence and. in assessing the relative . degrees of

interdependence and f%dependence of the two.

The f£inal issue raised in the Commission is - probably
still the most difficult one to answer, since it’concerns the

functions ® proper to each body. The Relator denied the

“possibility of. confusion, arguing that .the college of

consultors was. more limited, ‘in that 1its functions were

~determined solely and strictly by law, " and that it had no

)

further responsibilities than those outlined in the

canons. [ 28] The pfomﬁlgation of these norms in the new Code
reflected the outceme of these discussicns, as can now be
seen in an examination of the text of canon 502 of the 1983

~

dee.

, ) "
27. C£. ibid., no. 5, p. 119.
- 28. Ibid., no. 6, p. 119..
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B: The colliege of consultors: cancn 502

consultors is.canon 502:
LU |
§1. Some priegts are to be freely selected

-by.the diocesan bishop from among the members of

T the
- . of

"4 . than

presbyteral council to constitute a college
consultors; their number is to be not less
six nor.more thdn twelve; the college is

v established for a five year term, and is
responsible for the functions determined in the
law; when the five year term is over, the college
continues to exercise its proper functlons until
a new college is established. -

§2.

. -

e diocesan - bishop‘ presides over the

college of consultors; if the see is impeded or -

‘ ' vacant, the one who takes the place of the bishop
- in the interim presides, or, if such a person has

not

yet  been established, the priest who is

oldest in' .ordination in the college of
consultors. : :

. §3. The conference of blshops ‘can determlne that

the%
cbmfgtted to the cathedral chapter.

§4.

unctions of the college of ' consultors beg

— L
In .apostolic vicariates and prefegtures the

functions of the college of- consultors belong to

the

mission council mentioned in canon 495, §2,

R unless the law determines otherwise. [29]

+

' 29. Canon 5024~§1. "Inter membra copsilii..presbytera-

. 1is ab
. .. ‘sacerdotes,
duodecim,

constituant,

Episcopo divecesano libere nominantur aliqui
numero "non min®re gquam sex mnec maiore quam
‘qu¥  collegium consultorum ad quinquennium
cui competunt munera jure determinata; expleto

tamen quinquennio munera sua propria exercere pergit usquedum
‘ novum collegium constieuatur."

b Y

§2. "Collegic consultorum praeest Episcopus dxoecesanus, sede
‘autem impedita aut vacante, is qui ad interim Episcopi locum

tenét -aut,

si constitutus nondum fuerit, sacerdSs ordinatione

- ' aantiquior in collegio consultorum."” ' -

§3. "Episcoporum conferentia statuere potest ut munera

~collegii consgpltorun capitule cathedrali committantur."

A N N

)

single canon concerning the establishment of the

L

RS
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A - comparison with the six canons directly bearing oﬁ
_the diocesan consultors of the 1917 Code, }eveals the
" fundamental change in the consultors' role in the 1983 Code.
Thé -advent' of the presbyteral council has resulted in an
overall reduction of the previous situations where the
consultors’ advice was'requiredw_ The changes in the role of
gonsultors ‘ére shown in the Appendix in tabﬁlar form,
providing a coﬁpérison lbefweén thabcﬂﬁ and new Codes’
.requirements. The main'common factor between_ the old and new
consultors is the responsibilty for’diocesan governance in é
vacant or Iimpeded see, alongbwith the right to eleét ;

: < .
diocesan administrator, where necessary. ’ (//‘

b -
3 r

\ The relationship :between the ca;hedralt chapter and
cdnsuitors is reversed, with the role of the“ chapter in
diocesan governance now officially removed: "[...] it would
seem that the cathedral chapter, without disappeariﬁg, had

lost all ties™ . with the exercise of governance."[30] The

-

-

§4. "In vicariatu etSpraefectura abostolica ﬁunera'collegii
consultorum competunt consilio missionis, de quo in can. 495,
§2, nisi aliud iure statuatur." ,

In Codex Iuris Canonici, auctoritate Icannis Pauli P.P. II
promulgatus, Romae, Libreria Editrice Vaticanis, 1983. Trans.
under the auspices of the CLSA, Washington, D.C., CLSA, 1983.

LY P aurait bien semble que 1le chapitre
cathédral sans d’%parattre ~feyait -perdu tout lien avec
l'exercice du goz.wermamet{=r " PAGE, Les Eglises

particuli2res, Tome 1 _Hon;héal Editions Paul*nes, 18385, p.
156. -

v

-
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‘chapter has cnly a subsidiary and liturgical role.

. Ié is a "canoﬂically separate entity"[31] from the
presbyteral councilé by contrast, no members of the college
:are ex officio, since tﬁe bishop is free to éﬁoose whomsoever

he wishes from the présbyterql council. Appointmént ﬁust be
.~ received formally in ﬁriting from qhé biéhop (in accoxrdance
with canons 156 and' 474). There is no obligation for him t;.
appoint auxiliary bishops or the vicar general . to " the -
coliege; although this would seem advisable for cooperative

leadership.
1. Nature: a college .

As .a "college”, the consultors must meet in a group
and not merely be consulzed individually. This is a crucial
change in te;ﬁipology from the 1917 Code, whére the tern
“"coetus" referred to the group of diocesan consuitors. As a
"college", rather than a "Eouncil" or "group", eonsultation

must be conducted wi;:ejpg whole group together. A principle

of collegial existemee is that the college functions as one

L]

and all members are bound by its decisions.[32]

"31. J.A. ALESANDRO, op. cit,, p. 407.

32. These principles are set out in canon 119:
-
With regard to collegial acts, unless provision is made
otherwise by law or statutes: -~ :
#UNIT .question of elections, that action has the
, ~when s majority of those convoked must -bg:

_ it is a
Torce '
resent receives the a oval of lut j
,' ppxoval o an‘i?§a\2~? majority Qf

N
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Even though it would seem preferable, and indeedtlthé

. 1]
intention of the law, ' that the presbyteral council meet

regularly as a group, technically, the bishop could "hear"

members on aﬁ individual basis, where he was required to. =

-

consult. No such possibility is envisaged for the consultors, -

who must meet together on the issues defined by law, and also-

on any'othqr matters prescribed by the bishop, because of the.

, nature of a college. Perhaps. particular ‘law, under

5

extenuating circumstances, such as long distances in a large .

diocese, could allow for members of the college..to .be

_ °p. cit., p. 84. . C .

those who are present; after two indecisive ballots, the

choice is between the two candidates who have obtained the

greater number of votes, or, if there are several (with the

same numbers), upon ‘the two who are senior in age; after a

third ballot, if the tie remains, the one who is senior in

age is considered elected. ‘ -
- . 1

.

42. if it is a question of other matters, that action will

‘have the force of law, which, when a majority of those who
. must be convoked are present, receives the approval of an

absolute majority of those who are present; 1if after two
ballots it is a tied vote, the presiding officer can break
the tie by his or-her vote; '

#3. what touches all as individuals must be approved by all.

s

Canon 119, #3 is reminiscent of Cyprian's dictum, cited in

Chapter 1II, pp. 80-82, in relation to consultation, and
reflecting the origins of the notion of collegial decision-
making.+ That this canon uses the word approbari rather than

probari points to a subtle difference in meaning. . E. Kneal

suggests the latter word - from traditional .usage - tended to
imply the need for unanimity and acceptance by all, rather
than the intention® of ‘seeking evaluation. Unanimity. is by far
the most difficule and unlikely scenario in issues of

"governance or other matters to be considered. Cf. E. KNEAL,

"Physical and Juridi¢ Persons”, in J.A. CORIDEN et al., eds.,
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convened by other means, .such as teleplon&\conference calls,

when a matter requires urgent treatment.

~Canon 127 is of key importance on this point, since it
details the means by which collegial advice ;s-to be given:

§1. When the law requires that, in order to
perform a_juridical act, "a Superior requires the

+ consent or the advice of of some college or group
of persons, the college or group must be convened

in accordance with canon 166, unless where there
is.a question of seeking ad¥ice only, particular
e or proper law provides. otherwise. For the
. validity of the act, it is required’ that the

' consent be obtained of.an absolute majority of
those present, or that the advice of all be
sought. [33] C e,

~

An interesting and important fact to note is that the

diocesan bishop is neither a voting member of the presbyteral

council nor of the college of consultors, just as he was

never a member of the cathedral cﬁapter; he is therefore
ineligible, to.vote on the ma;te}é'on which these bodies aré
to advise him. It can be deduced from the: law that whea a
person is to be advised by a{grouph_ he cannot be a member of
that group. Thus, the Commission foflinterpretation recently
‘confirmed this interpretation and issued & negative response

to the question of whether or not a Superior seeking the

consent? of a college or council- could cast a vote,- in

refeﬁince to canon 127, §1. Im particular,®he may not cast a

decidiné bote; rather a majority of the group Dbeing

- s

33. Qg, 198A3,__c:v'a_non_127, §1.

-

- -

b
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-eiusque Consilio”, in AAS,

wconsell"

4

consulted must give 1its consent to a decision for the

validity of a Superior's ensuing action.[3%]

-

This response came in the wake of a suggestion of
doubt as to the necessity for strict interprétation of canon
127, §1, in relation to the vote of a. Superior in his
council.[35] Nowhere in the dee is such a vote of‘ a

superior expllcxtly:texclud but since the intention -of

" councils and colleges is to provide counsel or consent, their

vote may be seen as a form of counterbalance and control.-aver

< .
a superior's proposals. It is therefore understandable that

s
o~

the Commission for Interpretation provides a strict

_ interpretation of the canon. . - ' CoF

rd

In addition, while convocation of a-college in ° canen
law does not necessarily imply the physical presence of

members, this is a requirement for electiors + SO that the

election of a diocesan administrator wo%}d require that all

the members of the college to be informed and §ﬁémoned.[36]

34, CE. PONTIFICAL MMISSION FOR . THE AUTHENF}C
INTERPRETATION OF -THE . CODI CANON LAWNKL''De Superiodre
5), p. 771.

3I5CE. ULLARD ‘"Vote du supérieur dans son
- in Vle consadrfe, 3(1985) PP 188-189. '

s 36. C;}Gﬁj 166 requifres the one who presxdef over a
college or group to summon.all members. R. H{ll provides the

“example of the invalidity of election of a diocesan
administrator when the' presiding officer according to .canon-

.502, §2 fails to notify one or more of the consultors of the

date and place of the -election. @ The election :must be - -
resCinded and ¢ a new"adﬁinisfFStor appointed 'by ~ the "

N : . . o4

T
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-

On tne'question of juridic personality, the law -does

not specifically provxde for thls, as it does 'in other’

'instances, it would therefore seem appropriate for the bishop
to draw up a decree granting Juriglc personallty, so that the
‘righcs and obligations of . the members of the college are

reinforced.f[37]- . ' . S o . S
2. Members : -

(a) Number -

Numerically, the college's membership is to be between

six an@p twelve priests inclusively, while the 1917 Code

permitted, |

+ ‘I‘ 4 - ) ‘ ) a :
dioceses. This .would have seemed to have been a reasonabdgg
limit to continue, given that dioceses may vary so much in
population and geographical size. But,' it could be argued

“that the‘law is constitutive on this point, so that the 1983

upper .and lower limits are strict. and unvariable.

Y
Nt

Nevertheless, the. fact that in vicariates .and’ prefectures

aﬁ%ség}ic "at least three mtksxonary -priests” ‘must be

"appointed rby the Vlcar or Prefect to const1tute a, "council"

in place of the normal diocesan prespyteral counc;l (canon.

A95 §2) suggests the possibility tHat smalle; dlocesesf

meqrdp litan . or ‘senior sufﬁgagan bishop by promotion,

according to canon 421, §2. . R. HILL, "Canons and

. Commentary - Canons 124- 203“, . in J A. - CORIDEN et alk., edc.,
op. cits, p. 103. ‘ ‘ . e
.. . 37. CIC, 1983, canan 116. % I

a "lower 1limit of €four consultors in smaller
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s
might legitimatély have a minimum of three consultors,[38]°

with the bishop dispensing from thelrequirement of minimum

number.

)

- Further support for this claim can be adduced frdm the -
identification of the functions of the college with those of

¢

the "council of the mission" (canon 502, §4), so that the
mission council really doubles for~Which both organisms do in
a diocese, even though the college and council norﬁally‘ﬁave
quite separate functions; as defined by the--law. It has beén-
argued thatlﬁhe'change, from four-meébers in the 1917 .Code to
a minimum of six membérs in tﬁé 1983 Code,; suggests, that the
number is not. of the "essence".of the collegé} but is sucg és

to ensure its purpose, '"which is to furnish :consant or

' - cpunsel to the bishop 'pefore he can place certain acts

5\*\__’///ﬁ:Ztermined by law."[3%9] While the praxis of the Church has
- ) - : .

been to allow\ewminimum of four consultors, the possibility

of a minimum of thr‘% has not been  -absolutely excluded.

Ainndful of the fact that the mission council is a different
- h .

" "college", . the analogy here does not éegm unreasonable to

38. Canonical opinion - varies on this point. . See J.K.
. PARAMPATH, "Dispensation from Number of Consultors and from
Length of Term of Office in & Small Diocese Formerly an .
Apostolic Vicariate", din W. SCHUMACHER, ed., Roman Replies
and CLSA Advisory Opinions, Washington, " CLSA, 1985, pp.\ -
1% -~ argues for this interpretation, whereas R. Pagé opt#~for
tfle minimum - of - six as constitutive and ther e not
dispensable by the bishop, in R. PAGE, op. ci pp. 157-159.

' N .

. w . ) .
4d 39. J.K. PARAMPATH, loc. cit., p. 32. 1 :
SO I e
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nake in extenuating circumstances, given the similar
functions it has to the college of comsultors, as well as to

the présbyteral council.
, | "
On the other hand, _juspification‘for ex¢ceeding the

maximum of twelve meﬁﬁzrs could be seen as more likely to be.

constitutive, because of intention of the

legislator that the college be a relatjvely small inner

circle. . _\_/%\\,

" (b) Term of Office -

:'-A problem arises when members initialiy chosen as
consultors from the presbyteral council lose their positions
on the_létter thréugh eépiry of term or, if they are members
- ex officio, thrbugh loss of ofiide. While the term of office

for consultors 1s explicitly stated tobe five years, membérs
) of. th\e;pres-bytera,l council may have short‘ terms, -depending
oona the statutes. '

&

With - this possiﬁifity, there)is the risk oE the two
bodies” becoming polarized im time, through increasingly
separate membérship. For, ~ while the qpllége of consultors.
might maiptaiﬁ_dontinuity in.admihistration.forithe gSOd of
the dioceSe thé couneil céuld become detached from the more
important aspects of deciston making Resentment and dbnflzct

could be envrsaged as possible ohtcomes of such a. scenario,
lwere' there not CO be sone defined means gihgnsurlng ongoing -

ﬂ -
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(£Sntinuit§ in common membership of both groups. In addition,
it seems that the provision of law that consultors initially
come from the presbyteral council was a means of reducing

tensions and promotiog cohesion between these organisms of

—-//’ﬁ\\\\_ the presbyterium. i

The change from three to five year termg'for members

_of the college as found in the 1917 Code has been taken by

> some to suggest thaE/rthis ‘term is not an "essential
" constituent” of the college, and is therefore subject to
'diépéﬁsation. in extraordinary circumstaﬁces (as allowed by

canon 90, §§1 and 2).[40]

(\\ The ‘éu}novef of members of‘th;_ prgsByteral council
‘ could. be staggered, so that, apart from any ex officio
changes on 1it, periodic qhanges in elected and appoihted
.membership would provide for minimal disruption of operation:

Some  formula could be devised to ensure .that at least _half

of the consultors be current members of the council. Just as

Ly

\géllegef should be - to some_exténc - rep?ﬁgentacive of-  the

council. Represen;agivity is not an agfpluteiy -dhantifiab}e.

the council 1is representative of the presbytexium, so the

measure, but the implication of the law is that the council
shodid reflect the. spectrum of thought and experiences within

the presbyterium; JThe law, if applied literally,ﬂcould allow

—

o mdch leeway on the bishop's part to choosé his own

. e . S r
- 40. Ct.~ibid., pp. 32-34.

N a7
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- supporters. The discussions of ¢

N . »

fear of democratic tendencies at times, but representation is -

more than a feature of a democratic organization; it is a
. means q& achieving effective consultétion, zii:ij§;g iq
' 'greate; opportunity for harmony w1th1n the presbyt and
in the .diocese as a whole. -

The Pontifical Commission for the  Authentic
Interpretaﬁion of the Code of Canon Law issued a reSponse on
». »  the status of priests whdse term of office on the presbyteral

council .had expired. It confirmed that a consultor does not

lose his position in the college when he ceases rto be a
. . »

=

member of the presbyteral council. The response also stated

that a comsultor did not have to Be'replaced in the college

if, - for some reason, he ceased‘to be a member. The exception

to- thlS\ﬁHS 1f the number of consultors fell to less than the

harmony‘ amd coordination to be sought among councillors

(senators) and consultors, replacement could take place. The
-

response merely states that it is not obligatery for cthe

. bishop to do so. T o
/-‘ ' - -
S . The fact that- the college of consultors has its roots
‘in the presbyﬁeral council should-overcome the difficulty in
] - R T : - .

= ; — : - - ) . ' *——/
41. Cf. PONTIFICAL COMMISSION «FOR THE AUTHENTIC
INTERPRE&RTION OF THE CODE OF CANON LAW, in L'Osservatore

Cod? Commission indicate a

legal minimum.[41] At the same time, in the light of the

Romano, October 15,° 1984, p. 12. Also in AAS 76(198&) pp.
755r?57, in relation to'canon-502. §1. - o

“\
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. ‘ . o
determining competence, if the bishop hakes his seléction of

consultors in a spirit of cooperation, with a view to the

smaller body's still belng representative, as well as au fait

with the activities of the larger group. At the same time,

-

representation of the presbyterlum in the college is, ngzh‘\""\

¢
much the purpose of the law,_ as is direct assxstalce to the
t

. 1
his own consultors, even toough from the presbyteral council

confirms the freedom‘ ori “latitwde" the bishop has In
(

bishop in specific matters}of governance. That he may select -

appointing his closest adv&sors from the presbytérium.[&Z]"

All the same, it is a contentious issue, and preference could

Brill be given to attalnlng a cross sectlon of members for:

optlmal input. . ‘
. " <
.? . - »
The duration of a consultor's term of office provides

a certain degree of stablllty to dlocesan governance and a

means of contlnulty and consistency in follow1ng through on

policy, programs and decisions, particularly in the

-

S
‘a2 long-term basis. Exp;ratlon - of embership £ the

ptesbyterai council is not linked with that of the college,

as o

tores en el nuevo codigo", in Revista espafola de derecho

*

- . ) . - ’ T T

A

.. financial area, where programs often need to be\\qitiated on °

- [...] the icded was to provide for a special
,group the bishop could consult about delicate .
matters of finance,  and which would carry .the
e 42. CEY L. MARTINEZ-SISTACH, “El colegio de consul-

r‘\.

3

-
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responsibility for the -diocese.when the see = was
vacant. \[43]

A consultor, then, remains in office as a member of

P 9}

college for his full fivelyear term; it is not necessary
. ! )

- that he remain a member of thqtyresbyteral council. As J.

Provost ,indicates: "The"intent of . the law is tbatkthey be

named Jgfa body for five &ears."[&&]

* o . R
- l_? P < N -

0f Provost's thfee broposed solutiens to thée problem

g ot coordlnatiqg terms of ofﬂgé i ln‘a "ﬁormal" diocese, ‘the

best could well be to make consultors ex offic1o membe;s of

the

.5

presbyteral councxl_when tha}r-term on it has explred, as .

long as _shere are checks, to ensure ~ that the presbyteral

. council does not become “top heavy" with ex off1c10 members

'oqer time. " The ‘law guards agalnst this occurrlng, in that

it

_requires -that- "about half" of the members of the

‘- presby;irat council be "freely elected" (canon, 497, §1).

Local - legislation nust be drawn up t6 adcount - for such

.K-"G(&

pre

tingencies, however.
v TN - . N
Another possible arrangement sugéested was that the

sbyteral council and \the ‘college 'haﬁ cq;termindhe

rd

"11ves” © but this lS not 1mp11czt in the law, ‘and’ five yearst

-

?;f” would appear .to be too long a period to hegf exactly the same

oEl cit., p. €8.

-
B

3. J.H. PROVOST, “Canon 502", in W. SCHUMACHER;

44. 1bid.
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“and  input’ of ‘new members on a ngye regular  basig,

conStituted with sgven or e1ght ‘members’ could well be. the

Ltérms may be stéggéred er~‘rot§c10n of members. Either
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members  on a- presbyteral council ) which}needs the dynamism . =

"

pafticula;ly in a diocese.with a relatively rargé number of -
priests. in different situations and form§ of "ministry. The .
desire a necessity for'  representativity implies more

frequent nge- in membership.

- -

At the other. end of -the spectrum 1is the third

- -
- .

suggestion  that ultimately it does not matter whether or not

. there are anﬁoconsultofs on the présbyteral council, as the

A )
two are autonomous ‘bodies with separately defined functions. !

WhlﬁL thlS may be true in theory, the’ “demands of coordinatlon.i

. and collaborat;on, as well_as the intention of the law, poynt

-
r -

.to a desire for some degree of <common mémbership. That

vacancies in the cbllege need not be filled if the current
number is still six or more, allows for more balancing in . -

replacement, renewal and coordination of membership.
o . ) v

~

The proposal of having a coliege of  consultors

[

preferred Opt10ﬁ3 since a vacancy would not requxre immediate

replacement. E_‘new college coqldlthen be constmtuced at. a

* later ‘date. It is not stated in the canen that the consultors ¥

are. to be appointed as a,college at the one time, or whlther :

LnterpretaCLOn seems possxble. o .
o - s » [
. -
) ,“:~__-/_—‘ e ~ —

- L . \ y )

. . -~ -
. ¢ - e .-
N . ~
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The canon wishes to provide for continuity, with no
break in -the éxistence of the college, so that notice of
termination of office after the five years ﬁugt still be
giveﬁ in writing by the bishop to the individuals

concerned. [45]
-

It wpuld also be Eossible for a religious member of
the presbytéral council to be chosen as a member of the
college of consultors, ;1though perhaps some assurance of
stability. of such an appointment by his Institut uld be

advisable. v
3."Role of the diocesan bishop
. . : o

The bishop presides over the colléée 6f consultors,
just as he presides over the presbyteral council {as in canon
500, §1), and the diecesan pastoral council (canon 514, §1),
but; without being a direct member o; either. This does not
mean he must chair the meetings personally; he may Qelegate‘

this-responsibiLity; While there are strong arguments against

the bishop's chairing . the presbyteral council's meetings

.because of its role in advising him in all manner of diocesan

affairs, the matter is different with the consultors: in view

of > the more specific, limited and sometimes ‘qpnfidentiq}

~

45. This derives from the stipulation of ¢anon 186,
which states that any gffice conferred for a given term 1is

. retained until written notification to the c¢ontrary is

received from the competent authority.

-
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nature of the subjects to besfreated by the college for the
advice and conseht of the conéultoré, it mlght be opportune,
but cercalnly not necessary for the blshop to chalr meetings.
It seems_somewhat paradoxzcal that the bishop not be a member
and yet'have so much control 5§er the matters to-be treated,
but the system does. prov1de valuable checks and balances in
the exerc;se of auchorlty._ . T

4. The situation in apostolic , Vicariates and
prefectures //

. *The ‘last paragraph of the canon makes provxslon for
tEbse Churches which are not dloceses, but which ares their
equivalent, namely apostolit vicariates and prefectures. The

mission council of canon 495, §2, is also to fulfil the
¢ - ?

duties of the college of consultors, a condltlon which raises

questions about the possibility of the identitification of Wl

the presbyteral council and college of consultors in certain

circumstances in some dioceses.

-

C: The role and duties of the college of consultors

While- canon -502 describes the college of consultors,
following the more detmiled treatment given the presbyteral
council, many other lcanons throughout the Code refer to
situations where the college must intervene.

1. The vacant or impeded see
. ,

The presbyteral council-ceases to exist when the see
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&

_is wvacant; the, college of consultors comes to the fore at

that. moment, albeit briefly. - The reasons for the demise of’

L

‘the presbyteral council are theoldgical and canonical: the .

bishop is am integrai.part:of this organism representative of -

the presbyterium, but without his presence, the. college,

provides continuity of governance in the interim,"aésuming
the duties of the presbyte}al council (canon 501, §2). “The

principle "when the .see 1is wvacant, nothing 1is to be

innovated" (sede vacénte, nihil innovetur)[46] reflects the-

limitations on jurisdictional power of the individual or body
L]

governing temporarily in this eventuality.

Ll

During the +vacancy of the see, the <college of

consultors automatically assumes governance in the abggnce of

- any auxiliary bishops, unless the Holy See has decreed

- -

otherwise. 71f - someone, in accordance with the 1law, has

assumed interim responsibility, then he must convoke the

-

college, which is to elect the diocesan administrator (canon

419).[47] The election must occur within eight days of

46, g}g, 1983, céhoéizéB, §1; CIC, 1917, canon 436,

47. CE. CIC, 1983, canon 419:. "When the sees'is
vacant, until the establishment of a diocesan administrator,
the governance of the diocese devolves upon the auxiliary
bishop, or if there are several, upon the senior auxiliary
bishop in terms of promotion, or if there is no auxiliary
bishop, +upon the college of consultors, unless the Holy See
has provided otherwise; whoever assumes the governance of the
. diocese in this fashion is to convoke without delay the

tollege which 1s competent to designate the  diocesan

administrator." g

-/
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-

notice being received of the'vacancy of the see (candns 421,

'§1 and 502¥.§3).[48] .- ~ - .

If cthe see 1is impéded ard there 'is no coadjutor, the
d%nsulpo;§ have’Ehe,responsibiii{z;of selecting a priest to
‘govern the gioceée, if no list has been left by the bishop as
to who should ‘govern in such circumstahces " {canon 413,

-§2).049]

.However, when the see is vacant, diocesan governance
is. to ‘be assumed by. the senior auxiliarf biéhop, the sole
'auxiliary bishop, - or the collegé-of. consultors, in that
order, depending on local_ci:cumstances (canon 419). This is
the cése uptil the diocesan administrator is elected by _the
consultors, or,'appointed - if he was not elected within the
prescribed 'canonical time, appointed. Any isﬁués tq be
treated by .the‘c§BSGltors in the interim p \\355— prior to
appointéent 5% the adﬁinistrator = réguire tﬁe- norﬁal
‘appl@ggg;oﬂ of law to the role of the consultors. When the

college assumes governance for any time, its senior member by

ordination is to preside, but presumably does not lose his

48. CIC, 1983, canon 421, §1: "Within eight days of
receiving the notice of the vacancy of the episcopal see, the
diocesan administrator, that is, he who governs the diocese .
in the interim, must be elected by the college of consultors,
with due regard to the prescription of canon 502, §3."

49..CIC, 1983, canon 413, §2."If there is no coadjutor
. bishop or he Is impeded, and the list mentioned in §1 is also
* lacking, the college of consultors is to select a priest who
is to govern the diocese." : '
. e r >
F

7
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voEing rights, .as the college is t6 govern-as - a unit; a

member of the college .thus retains.véting rights.[50]

2. Situations requiring consent

Since the requireﬁents for obtaining the consent-,of
Ehe college of consultors is more serious théﬁ for simple
consultation, partagularly when the validity of episcopal
acts is at staﬁe, five separate situations where consent 1is
required will first be considered. Thfee concern the aipcesan
administrator’s bower: he requires the college's-‘cohsent
1) to excardinate or incardinate a clerit (canon 272) after‘a
year's vacancy. of the see; 2) to remove the :d;qcesan
chancellor or 'ofhet notaries (canon 485); 3) _to.”grant
dimissorial 1etﬁers for the ordination of the_secui&r clérgy
(canon*)1018, §1, #2). Tﬁeée could be seen as rare and
isolated caseé, and ngt really a major part of the respdns-

ibilities of the college.

In addition, the diocesan bishop ig obiiged to have
the college's consent; as well as " that -of the finance
;;uncil, before he performs certain acts of extraordinary
administration, which_ are to be defined by each bishops'
congzrenge (canon 1277).[51] This is a means of protecting

the bishop, who ﬁight not have the expertise or experience in

, -
50. CE£. canon 119, -

51. The Australian Episcopal Conference has defined
the fqllowing as -examples of acts of ~ extraordinary
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financial matters - to make such decisigns without prior
consultation. In certain cases of alienatifp- of Church.

i
propegﬁ?, three consents are required: not only tﬁgt of the

college of consultors, but also Of the finance council and of
//// . the parties concerned in the transaction (canon '1292; §1).
The 1limits within which this requirement of the law 1s " to
apply are to be defined by the episcopal conference, with the
Holy See's permission necessary as well, ‘if the transaction
1s above the‘wmaximum amount authorized (canon- 1292,

§2).[52] :

administration: ."(a) An act of administration by which a
diocese would be committed to an annual repayment, °“principal
and interest, in excess of 50 cents per capita of Catholic
population or $100,000, whichever being the greater;

(b? An act of administration by which a diocese would forgo
.an  annual sum equal to 20 cents per capita of Catholic
population or $40,000 whichever being the greater. (Both
figures to be jndexed to inflation rate: the base rate being
1984)." From AUSTRALIAN EPISCOPAL CONFERENCE, '"Decree 10:
‘Acts of Extraordinary Administration (Canon 1277)", in CLSANZ
Newsletter, Melbourne, Spring, 1985, p. 97.

52, The Australian norms set the following limits for
alienation: "The - maximum sum for alienation as mentioned in
canon 1292, §1 1is $2,000,000 Australian, such sum being
indexed in accordance with the annual rate of inflation as
determiged by civil courts which govern industrial awards.

The wminimum sum for alienation as mentioned in canon
1292, §1 is $10,000 Australian, also indexed 4in the same
manner."” From AUSTRALIAN EPXSCOPAL CONFERENCE, '"Decree 11:-
Alienation (Canon 1292)", 4in op. cit., PpP. 97-98. It is also
specified that the leasing of goods for periods in excess of
9 years require the consent of those mentioned in canon 1292,

The Canadian, norms in this regard are thus: "In
accordance with the prescriptions of canon 1292, the CCCB
hereby decrees that the minimum agount applicable in qases to
which the canon applies will béRIOZ of the maximum amount
¥ 4 approved by the: gonference."_From CANADIAN CONFERENCE OF
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. s
3. Situations requiring consultatio%) v

.

The occasioqs calling for consultation of the college
. of consultors. are few. The two occasions where consultation
i§ specified .deal with financial administration. Fifstly,~th€
finance officer. may be appointed or, within his five year
term of office, removed by the bishop, only aftef-“listening
to thé college of consultors and aiso the financer council”
(cafdon 494, §§1 and 2).{53] | ‘

i The other case éequires consultation of the same two
bodies: "to perform the more important acts in the light of
the economic situation qf thé'diocese" (canon 1277).{54] The

presbyteral council is only mentioned once in the 1983 Code

CATHOLIC BISHOPS, "Decree No. 10: Alienation of Church
Property", in Official Documents, No. 537. On the other hand,
the minimum for allenation Is set at $50,000 Canadian, below
- which the bishop may act alone; between values of $50,000 and
$100,000, the' bishop "needs to consult" the finance council
and the college of consultors; between $100,000 and
$1,000,000, the consent of these bodies and the interested
parties 1s required; over $1,000,000, in addition to the
obtaining of these consents, the Apostolic See must consent
for the validity of the transaction.

In comparison, it could be seaid that the Australian
norms are more flexible in that they allow for inflation and
thus periodic adjustment of the figures.

55. CIC, 1983, can%% 494; §§1 and 2. The Latin auditis
implies consultation before the decision is taken.

54. CIC, 1983, canon 1277: "The diocesan bishop must
hear the flnance council and the college of consultors, to
perform the more important acts of administration in light of
the economic situation of the diocese; he needs the consent
of this-- council and that of the college of <consultors 1in
order to perform acts of extraordinary administration besides
cases specifically. mentioned in universal law or in the

- v
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in regard to financial matters: it is to be consulted, .as
well as the finance council, before thé'bishop applies a tax
to public juridic¢ persons (canon 1263). Earlier‘drafts had
also provided that it was to be concerned with clergy "salary
and benefits",[55] but this was dropped during the review

process.

The college's role is to be more closely associated
with diécesan financial transactions, such és'alienation of
church. property within defined limits of Qalue, and thb§e
other matters where its consent 1is required.‘ Nevertheless,
beyond the stipulations of the law, the presbyteral council
ébuld at least be informed, but preferably be consulted
specifically beforehand, on matters of major financial impact
on the diocese. &lienations and acquisitions are.issueé which
may affect the whole diocese, and incur heavy résponsibility

on those involved in the process of decision-making.

4. Other duties

A number of other canons refer to the activity of the

consultors. A bishop takes canonical possession of a diocese

charter of a foundation. It is for the conference of bishops
to defin what is meant by acts. of extraordinary
administration.” Examples given in the Canadian decree are-
the sale of church land and buildings, entering into long-
term loans or mortgages, entering into long-term leases,
i1ssuing bonds and debentures, and transfer of corporate
ownership to 1lay boards. Ibid., Decree No. 10, Official
Documents, No. 537, p. 2.

55. ES I, 8. Cited in Relatio, p. 272.
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i

when the Apostolic letter of appointment is presented by hinm
or a proxy to the college of consultors (canon 382, §3).[56]

‘Similarly, .a coadjutor bishop takes office immediately, on

followiﬁg this procedurg* (canon 404, §1). The college .

witnesses the grofession of fa;th, to be made by the diocésan
. administrator before he ass&ﬁés his duties (canon 833,
§4).[571 This prescription carries’ with .it a broeder
inférence ,of the cbllege's responsibility towards pr tecting
the faith of the local Church and ens;ring the contiJCity of

its communio and mission through leadership.

In regard to the selection ofabishops, there is one
mention of .the consultors having“ﬁﬁzgle, but as ind{viduals
rather than as a college. 1In compiling the ternus, the papal
Legate 1is t6 "hear the views" of '"some .members of the
coilege of consultors and of the cathedral chapter", among

others (canon 377, §3).

This outline delineates the general areas . of

reéponsibility of the college of consultors as defined by the
1983 Code.

56. Canon 382, §3. "A bishop takes canonical poss-
ession of a diocese as soon as he personally or through a
proxy has presented the apostolic letter to the college of
consultors, in the presence of the chancellor of the curia
who officially records the event [...] ." -

57. Canon 833: "The following persoms are obliged to
make a profession of faith personally in accord with a
formula approved by the Holy Sge: [... #4. in the presence
of the college of consultors,fg diocesan administrator."

-

o)
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- 5. The possibility of identity of college and council

- There does not-appear to be any absolute reason as to
why the presbyteral council and the college of consultors
could not be identical in smaller dioceses. While the
prescriptions of law are for two separéte bodies, 1linked
Eﬁéough a degree of common membership, no prohibition or
intrinsically ngative reasons against this possibility are
identifiable. As has been discussed, siﬁplification of the
number and proceéses of consultative bodies could well lead
to thelr more effective operation and better perception among
those they represent. As B. Rossi has put it:

It was not the intent of the Second Vatican
Council to further complicate Church government
by adding new structures. Then, by retaining two
separate bodies, a bishop-will necessarily give
more importance to one than to the other. Almost
invariably, it will be the consultors, because of
their longer tenure in' office, and the fact that
they are personally selected by the bishop, who
will be the most important, and then the members
of the presbyteral council will feel secondary,

that their advice is not taken seriously and so
will give advice with less evaluation.  [58)

~ Were the two bodies to be the same, the presbyteral
council would cease in_nahe during the vacant see,’/BﬁE//’
continue solely as the college of consultors. Perhaps R.

Page's description of the relationship between the two bodies

58. B.A. ROSSI, Priests' Senates: Canadian Experien-
ces. A Study of the Const

_ tution. and Development of Presbyte-
ral Counclls In the Anglophone Provinces ang Territories ok

- Canada in the 10 Years FoEIowIn "Ecclesiae sanctae", Konme,
EdizIonl dell'Urbe, 1979, -pp. 256-277.

s
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best expresses, the sdituation: while the two are not
"essentially" different, "éxistentially" they seem to be.{59]
In other words, a similar theologicél“foundation foqf the
existence of preébyte«al representatiqn aﬁd consultation on
the presbyteral council can also be-applied to the college of

consultors. The primary existential differences are defined

by the law.

While the differences between these organs may be
viewed as more pragmatic in terms of functions, the
Commission preparing the new Code was insistent on the fact
that, in normal circumstances, "the college of cﬁnsultors is
an independent organ from the presbyteral council."[60] This
implied that.the nature of the college was somehow different,
but without this being specified,  apart from the latk of a
requirement for statutes outside the universal law.
Certainly, during the vacancy of ﬁhe see, the college comes
into its own with‘the demise of the presbyteral council, but
its ongoing functions are significant, and it would not be
inconceivable to find separate statutes drawn up for‘-éhe

college in some diocesess
‘:’__.—-—-—'_'_'—.—-__.

~
—

One serious problem arises with this variation of

'~ role, even though therijés no explicit exclusion by law.

59, R. PAGE, Les Eglises pérticuliares, p. 160.

60. Communicationes, 14(1982), p. 218.

re

IR L
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Identification of the two bodiég does not seem to be contrary
to the "spirit" of the iaw, which is exﬁortatory in terms of°
consultation and cooperation, but a new bishop is ffee to
Teconstitute the presbyteral council, while the consultors

4

remain in office. Xt would therefore be necessary to devise
some means of smooth transition in membership, a pro&edure

which 1is not addressed in the law. +

Private matters could be entrusted to either body with
the understanding -that discretion was required. Terms of
office would have to be revtsed by local law in such a case,
as the law also suggests some regularity in elections and
replacement of members; - this would be done best periodically
and in rotation, so that continuity in approach. and planning
1s assured - mindful of the bishop’'s right to disband the

council, but not the college, once constituted.[61]

. Speaking of the relationship between the new college
and the council, the former's subdrdinate ‘role’ has _been-

described in these terms:

.The senate, however, is more deeply rooted in
the ongoing reality of the diocese. Not only 1is
it preeminent in advising the bishop. It also
serves to express the fraternity and mutual
con s of the presbyterium. Unlike consultors
who) by definition  _are the bishop's _men, the
sertate relates to all the presbyterium, bishops
an¢ priests together. Pastorally, the senate is
wh he should listen to his priests, consult
them and have dialogue with them those matters

61. Cf. CIC, 1983, canon 501, §3.
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‘which pertain to the needs 65 pastoral work and
the good of the diocese. [62] :

| Any extra/ duties given the consultors by the bishop
.would not be due ¢to their role in the' college _as such.
Nevértheless, while their formal role is strictly limited by
. the; law,- it 1is open to expansion beyond the letter, in
matters and circumstances where requested by th; b;shop:[GBj
For a diocesan bishop to restrict their role simplyeto that
foéeseen by - universal law seems .someﬁhék iimiting. .A‘

" theological ' basis for- the consultors - 1in regard to

collegiality and communion - as for the presbyteral council,

implies @a™ broader definition of their role as a college,

beyond the literalzprescriptions of law, to include any
extra requests made of them by the bishop. Tﬁefe is nothing"
to prevent the bishop's giving added duties to the college,
or consulting the members -on ﬁat&ers of imp§rtance houtside

“those specified by the law, but such would be in an édvisory.

-

capadity.

a4 .

62. J.H. PROVOST, "The Working Together of Consultat--
ive Bodies - Great Expectations", in The Jurist, 40(1980), p.
272. As for terminology, the usual term given to “'the
presbyteral council in Australia, America and English-
speakitlg Canada is "senate", whether "priests' or bishop's
senate." The direct latin translation is uwsed in this study,
however, as there is so much variety in different dioceses.

. 63. Cf. R. PAGE, ﬁLe,_Conseil presbytéral et 1d
révision du.code", p. 373; also ID., '"Les Eglises
particuliéres™, p. 156.

-
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.1. The college of consultors and the diocésan

synod

-

285

With the poét-Vatican II enthusiasm for  broader

involvement of the People gf God in Church -governance, the

diocesdn synod has been seen as one means whereby this goal

might

be realized, in additiorn to the contribution of

the

other post- and pre- conciliar structures. As was declared

at Vatican II:

This . sacred Ecumenical Synod expresses its
earnest hope that these admirable institutions -
synods and councils - may flourish with renewed
vigor so that the growth of religion and the
maintenance of discipline in the various churches
may increasingly be more effectively provided for
in accordance with the needs of the times. [64]

Similarly, the “Directory on the Pastoral Minisﬁry of

‘Biﬁhoés“ emphasised the place that a periodic synod should

hold in the life of the local church:

J.

%

The diocesan synod, which is convoked and
moderated by the bishop and to which the clergy,
religious and laity are summoned according to the
norms of law, is the assembly in which. the bishop
- using the help of experts in theology, pastoral
and law, and drawing upon the advice of the

-community's various associations - officially

fulfils his function and ministry of feeding the
flock entrusted to him, by adapting the laws and
norms of the universal Church to 1local

conditions, by pointing out th® policy and

program of apostolic work in the diocese, by
resolving.problems encountered in the apostolate
and. administration, by giviag impetus to projects

64. CD, 36. ™
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and undertakings, and by correcting errors in
- doctrine and morals if any have crept 1in. [65]

The 1917 Code legislated for diocesan synods 't; be
held every ten yéars, and was weighted heavily towards the
sole authority of the bishop;[66] the laity did not have any
acéive .role. Tradition ' had prevented lay involvement as a

means of limiting political interference in ecclesiastical

affajrs.[67] . .

g

The legislation Wwas not observed in many dioceses, and
diocesan synods were generally more perfunctory occasions
ghan effective legislative means. The fiodels of the Church,
in the lighcfof Vatican II, are ngw more diyerge,' and the

- source of unity of the People of God 1s" seen to feside more
in tﬁe emphasis placéd on thg. coméunity or communio
dimension, a community in need of -organizgtion and
structures. This notion of communio is favored by -many
theologians as expressing most comprehensively the "essence

~and unity” of the Church:

65. Directory on the Pastoral Ministry of Bishops, n.
163. On diocesan symods, cE. also: 1I. FURER, "De Synodo
Dioecesana™, in Periodica, 62(1973), pp. 117-131; P.W.
COLLINS, "The Diocesan Synod - An Assembly of the Beople of
God", in The Jurist, 33(1973), pp. 399-411; J.A. CORIDEN,
"The Diocesan Synod - An Instrument of Renewal for the Local
Church", in The Jurist, 34(1974), “pp. 68-93; also R. NAZ,
"Synode", in Dictionnalre de droit canonique, t.7, Letouzey .,
et Ané, Paris,, 1965, cols. 1134-1140.

' 66. C£f. CIC, 1917, canons 356-362.
67. Cf. P.W. COLLINS, loc. cit., p. 403.
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It implies a sharing and cont;ibuting; a
fellowship and solidarity among all the members
of the local Christian community which 1is
properly expressed in a periodic assembly wherein
the members have voice and vote, at least
representatively. [68]
These elements, then, should be reflected, it seems,
in an institute such as a diocesan synod, and some form of

lay representation is essentigl.

The 1383 Code's renewed call for - regular diocesan
synods, withoﬁt specification of frequency, is.a recognition
of their sigﬁificance, but the onus is on the bishop to
ensure they ar; held in his diocese. To reflect the necessity
for episcopaﬁ leadership of the synod, the law states that
the syno& gﬁ&ﬁot be continued during a period of vacancy of
the see. Th; canons broaden the consultative role and- call

for involvement of a wide range of.members of the local

Church, the specifications for which are protracted and

detéiled [69]
Al ..

The college of consultors “is not referred to

-

explicitly in the canons on the diocesan synod, but their
implitit responsibility in helping prepare the agenda and
participating 1in thelr role as members of the presbyteral

council, goes without saying. The types of ‘issues which can

68. J.A. CORIDEN, loc. cit., p. 84.

e 69. CIC, 1983, canons 460-468 deal with the diocesan
synod.
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be considered are unlimited.[70]

-

The question of the relationship.of the synod with
other diocesan councils has to be considered. The® synod
should be a relatively infréquent event, perhaps occurring
every ten years or s0 - as prescribed in the 1917 Code -
since the différent diocesan councils are able to provide for
the ongoiﬁg direction of policy and the running of 'the
diocesé, through their assistance to the bishop. The synod
could be seen as a body of review and vision for the future,
ié setting long term goals and directions. The occasion of a

~synod has been attributed even more importance than the

activities ' 0of other diocesan bodies.by some canonists,[?fﬁ

even though 1t is only'periodic, and by its. veyy nature,
limited 1in effecting ongoing change ‘unless the permanent
bodies apply its conclusions according to the bisﬁép's

direction. A newly instituted,body such as the . presbyteral

.council, has been described as '"some type of permanently

70. Cf. J. A. CORIDEN, loc! cit., p. 87; he provides a
typical range  of possibilities such as promoting
communication, advancing religious education and formation in
faith, heightening. consciousness of the 1local chureh,
stimulating research and planning, studying real needs,
setting goals, reaching cons@nsus on policies, - coordinating
diocesan structures and agencies, correcting abuses with the
ultimate goal of "manifesting more vividly the love which 1is
to characterize the followers of Christ." This might seem an
idealistic view of what could be achieved, but it provides a
theoretical basis for goal-setting in a diocese.

71. C£. A. BOCQUET, "Du presbyterium au conseil
presbyt&ral”, in Revue de droit canonique, 20(1970), p. 105.

#G
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established synod",[72] but the synod itself is distinctive

in its broad representation of members and views.

4

2. The college of consultors end the diocesan curia

A further diocesan entity to be considered in its
relatioﬁ;hip to the college of consultors is the curia,
whicﬁ? in the 1917 Code, was defined as consisting of those
who help the bishop in the gévernancé} of the diocese,
including the vicars_ general, officiaiis, chancellor,:
promoter of justice, .the defender of the bond, the synodal
judges and examiners, the parish_priest consultors, auditors,
notari&g, couriers and "cons;ablés",[73] all appointed by
the bishop. This disparate group did not form a body as such,
each pefson having specific functions prescribed by. law.
However, the 1983 Code broadens the definition thus: |

Canon 469: The diocesan curia consists of
those institutions and persons which furnish
assistance. to the bishop in the governance of the -
entire diocese, especially in directing pastoral

activity, in providing for the administration of
the diocese and in exercising judicial power. [74]

This definition elaborates upon the functions of

w

governance in more-specific terms, so that it "includes

& ~
gspecially the directiom ‘of pastoral activity, the

72. M. PAQUETTE, Les conseils presbytéraux au Québec,
p. 196.

73. C£. CIC, 1917, canon 363.
74. CIC, 1983, canon 469. | .

- - 1
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‘édministration of the dioéese as a juridic person, and the
exerciée of judiciel pOwer.?[75] In accordance with Vatican

II tea;hing, the role of governance was expanded juridically

beyond dioceéan administration to include broader'aspécté‘ of

lpastoral activity.[76] The exact composition of the curiais
now left to the'diocesanlbishop to detérmine, with most

diocesan councils as sepérate, but closely associated with

the curia, .which "[...] ought to be the means for studying,

plaﬁning and carrying through the pastoral program which the

bishop weighs and ponders together with his councils.[77]

In its encompassing of the individual offices and

$rgans of diocesan governance, then, the curia's concerns are
: v .

~not merely éﬁreaucratic, but also pastoral - in ‘that the
policy and decision-making processes afe a complex of many

\h//’;\\ deliberations under the bishop's final direction. The curia
is to implement these decisions through its various members
and organisms. In itself, it still has no autonomous being é%

a "college" or entity which meets in its own right.

-

-~

a}) The episcopal council

-

One part of the curia is the episcopal cantil,

t

75. J. ALESANDRO, op. cit., pp.'§§253832

76. C£. CD, 27; cf. also Directory on the Pastoral’
Ministry of Bishops, n. 200. . -

77. Directory on the Pastoral Ministry of Bishops, n.

200.
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consisting of the vicars general and episcopal vicars; it is
a creation of the 1983 Code, with its primary concern being
to coordinate "more-suitabie pastoral activity",[78] so that
its purpose is not so much to reflect colleéiél activity, as
the . practical coordinating of the wofi of the 1ocai
ordinaries, which is directly the responsibility of the
bishop. This couﬁhil is optional, but in a large diocese,’a
need for greater coordination would neceSSECate' its

Y

existence, at least on an informal basis.

* It could be envisaged that the college of consultors
would have some common membership with this council, although
this is not prescribed. There would be cértain advantagés in
having ‘the vicars general and episcopal vicars as members of
the presbyteral. council, and then some as consultors as well,
depending of course on the size of a diocese. If coordination
is desired, this could be a means of achieving it. The
recommendations of the Commission for the Revision of the
Code eliminated the possibility of having other clerics on
the episcopal council and moved away f;;; any suggeétion of
this council's having a governmenta} role, with the deletion
of the phrases "and certain other clerics cgosén ﬁy him (the
bishop)", gnd "the orderly governance of- the dioceée", frgﬁ

-

the felevan& canon of the 1977 Schema.[79] Hence, an

7&. CIC, 1983, canon 473, §4.
79. Cf. Communicationes, 5(1973), p. 225, and dis-
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“<

undetrlying concern against duplicating structures and

confusing competence-is evident.

b) The diocesan finance council

-~

The- finance council is given particular emphasis in
the 1983 Code. While it is set up as an independent body in
the curia, it has restrictions placed on it. The 1917 Code .
prescribed that a "council of administration"[80] be set dp,
by thg diocesan bishop, who is to be president, aleng with
two advisors, who are capable and knowledgeable.of civil law;
they wer;:to be appointed by the bishop after consultation
with the chapter or consultors. Often the consultors

themselves actually consgituted this body in many dioceses

"to facilitate consultatfon on temporal matters."[81]

" In npt requiring consultation prior to appointment of
members, e 1983 Code allows for more indépendence in this

matteron the bishop's part:

Canon 492, §1: In each diocese a finance
council is to be established by the bishop, over
which he himself or his delegate presides, and
which is to be composed of at least three members
of the Christian faithful truly skilled in
financial affairs as well as in civil 1law, of

cussed in ibid., 13(1981), pp. 116 117, concerningz canon 285,
§3. This is treated by J. ALESANDRO, op. cit., p. 385.

80. Concilium administrationis, referred to in CIC,
1917, cabn 1520. _ :

81. Cf. J.A. ALESANDRO, op. cit., p. 398.
l/
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outstanding integrity, and appointed by the
bishop. [82] :

Those appoin&ed have a term of office of five years; which is
then renewable,[83] -thus ensuring stability and continuity
in diocesan management of financial affairs. Even in the
situation where a new bishop is appointed te the see during
the five year period, the finance council members are to
"serve their full terms, unless the bishop, "for. a grave
cause', sees fit to terminate their office; however, he is to
consult the college of consultors and the finance council
before removing members within their set term of office.[84]
The renewed emphasis on this council and its relative
stability of membership, have been attributed to the fact
that:
Given the communal nature of both the diocese
and the parish, these are not duties that the
canonical . administrator is to exercise in
ahstraction, devoid of *participation by other
members of the pertinent community. This communal
nature would seem to require in and of itself a
consultation by the canonical administrator,
within the membership of the public juridic
person, concerning  matters of financial
. administration. In addition to this implied duty
\ of consultation, the law itself imposes certain

obligations. For example, every diocese- and
parish must have its own financial® council. [85]

82. From CIC, 1983,.canon 492, §1.
. -1 )

83. CIC, 1983, canon 492, §2.

84. Cf. CIC, 1983, canon 494, §1.

-

85. A. MAIDA, and N. CAFARDI, Church Finances, and

Church Related Cor orations: A Canon Law Handbook, St. Louis,
{(Mo.), The CacﬁoIEc Health Association of the United States,

o.
1984, p. 32.
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e Earlier drafts of the canon defining the fiﬁance
council emphasised the connection betwegn it and the
presbyteral council and the conference of bishops, but in the
promulgated canon, the autonomy was referred to the 1local
bishop primarily, given the restraints imposed on hinm
regarding matters for consultation within the diocesan

AT

organization. Without the legislation specifying it, it would

seem preferable that some representation from the college of
consultors and ﬁerhaps also, the presbyteral council, be .part
of the finance council, to provide for what could ~H§‘
described as an "interdisciplinary'" approach to

pastofél and technical advisors in such areas,[86] a

as increasing cohesion between the separdte groups.

) The significance Jof this council is demons
the fact that its consent is required along with
consultors in c¢ertain alienations - in fact, 1in ali
situations of . alienation which require the bishop to seek

®gpproval before acting in this area. While the point has been
made by some that the proliféragion of consultati%e bodies
has complicated matters unnecessattly,[87] it is desirable
that a council for economic and financial matters be separate

from the presbyteral council and the consultofs, due to-the

86. Cf£. J.A. ALESANDRO, op. cit., p. 398.
-

87. C£. B.A. ROSSI, op. cit., . p. 284. Rossi's argu-
ment that economic advisors be brought in to.be consulted by
the presbyteral council on specific matters, rather than
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spécific expertise required by those giving counsel in the
area. Cases *~ of mismanagement or ill-édvised financial
decisionsl made tﬁrough lack of expertise or ignorance could
be documented in dioﬁeses everywhere. As two canonists have
put it: T '

The whole area of investment has been fraught
with peril for the Church, either © through
reliance on well-meaning but incompetent counsel
or through unilateral de2ision making without the
proper< information or training on the ' part of
canonical administrators. , The new code clearly
implies an end to amateurism in the whole area of
property management and investment [...]. On
matters such as diocesan insurance policies,
personnel policies, and property management
matters as well, the diocesan bishop's need for
expert advice of the diocesan financial council
is apparent [...]. Given the communal view of the
Church in our developing theology, as exemplified
by the new code, this sharing of the
‘administrative rdsponsibilities of a diocese with
qualified laypersons makes its own ecclesiologi-
cal sense. {88}

With the consultors providing a safeguard and check

.

against total autonomy of the finance council, the latter's

functions should relieve those bodies concerned from the more

-pastoral aspects of governance and enable them to fulfil -

their purpose effectively. While some degree of common
membership would be a contributing factor for cohesion and

communication, there are limits to . the number of

having a separate finance council, tends to deny the need for
continuity and consistency in management,. especially given

the nature and variety of financial decisions to be made in a

diocese,

88. A.J. MAIDA and N.P. CAFARDI, op. cit., pp. 34-35.

TN

h,r_'
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responsibilities which individual members of the. various
counc1ls can assume.. With this problem in mind, some means of .

interaction between these councils is to be recommended.

Vi N Y,
~

Nafuraliy; when the fiﬁance:council is called upon to
draw up an annual budget,[89] consultation with the
different councils is essentigl, under the direction of the
bishop, since he is ultimate responsible for policy and
economic manageﬁént. The direction for the appointment oi a
"finance officer" is.a further indication of the professional
way, in which financial affairs are -to be.handled; 1like the
finance council, this appointment is tc be for a fivé-year
term, unless there 1is good reason for curtailment of this
period, -and thg‘cohsultors are "heard" before removal of the

finance officer by the-bishop.[90]

-~

The 1917 Code's requ1rements for consultation prior to
a bishop's making financ1al decisions were not as forceful in-
that the council of administration was only.to be heard " "in
matters of greater moment,fj91] The contracting of mortgages

or debts,[92] the sale and exchange of sacred objects,[93]

89. CE£. CIC, 1983, cahon 493.
- 90. Cf£. CIC, 1983, canon 494, §§ 1 and 2.
'91. C£. CIC, 1917, canon 1520, §3.

92. C£. CIC, 3917, canon 1538, §1.

93. Cf. CIC, 1917, éfson_is3§;'§z;
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leasings of church property,{94] and release from paying
annual rental on church broperty,[95] all had to be approved
"by the. proper authority, which was usually the council of

administration.

The 1983 Code's requirements concerning ‘the finance
council are more exacting, since, along with the college of
consultors and the parties concerned, it must comnsent to
alienation of goods or property, of a value above the minimum
amount set by - the bishops’ conferencé, when the ,juridic
persén in question is subject to the -diocesan bishop.[96]_
Consultation alone is required when a bishop wishes to lmpose
a tax on juridic persons under his authorlty, in this case,
the presbyteral council must also be consulted.[§3]
Nevertheless, where "more imporéant acts of administration in
the light -of the economié sitﬁation of .the diocese", %;F
inQ;Ived, the law calls for the consultors and the finance
council to be "heard."[98] The finance council is to be
consulted, along with the interested parties before the
invesFmenE of.endéwments,[99] and also for the diminufion of

_Fe>

94, Cf. CIC, 1917, canon 1541, §2. ¢

95.- C£. CIC, 1917, canon 1542, §1.
96. Cf. CIC, 1983, canon 1292, §1.
97. Cf£. CIC, 1983, canon 1263.

\‘ o -

98. Cf.'CIC, 1983, canon 1277.
99. Cf. CIC, 1983, canor®1305.
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The financial ‘;ndependence of the diocesan bishop,
then, 1is quite. restricted by'law, and diocesan financial
management is best subjected to hé judgement of experts. The
bishop islthus fregf to concentrate-on his primary. pastoral
ministry of Word and sacramént. The critical féquirement
seems to: be one of obtaining proféssional and competent
iEersonnel, who:are-accounéable_to thg-bishop‘and_;ohtﬁe other
bodies which are ﬁo.have some say in the different aspects of

management and administration of *a diocese.

~

3..The college of consultors and the diocesan pastoral
council .

'DesPite;its obvious importance in emphasizing the role

A

_of the laity in the Church, the diocesan pastoral council is

optional; 1in representing the People of God, it should

S

reflect their needs and conce s.primgrily in the pastoral
arena. No spécific felatiZEEEEP with the ‘gollege of
consultors - has been defined iﬂ{iéy, but the distiﬁction
between the presbyteral and pastoral councils has been

described thus:

.Just as the presbyteral council and pastoral
council are different in nature, so the criteria
for their choice of members are different, since
these criteria flow from the nature of these
organisms, and basically from their doctrinal
foundation. The diocesan pastoral council groups

e

——— .- - - . e s - [y

100. Cf. CIC, 1983, canon 1310, §1.
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.

representatives of the whole People of Géd within
a diocese because of the unity of its mission in
the diversity of the conditions- and states of
life of its members. -The presbyteral council
represents the diocesan presbyterium in its
organic wunity with the bishop; this unity being
exercised 1in a variety of pastoral undertakings
and complementary apostolic situations. [101]

Communication between the pastoral council - and the
presbyté;al council 1is vital for achievemen; of pasto;a;
ébjectiveé. It would make sense to have at: legst one
consultor . és. a member of these. bodie;;*fffo avoid
misgnderstan&;hg and misinterpretation of E;tters diséussed,
and more sgsiCQyély to promote cohesion of dioces§n

management, governance and pastorﬁ. care.

One .diffﬁculty 'iﬁ oréanizing a diocesan pastoral
council is in deciding criteria for membership and
_representationﬁof the People of God in the‘local churchj' R.
Page points out the difficulties and proposes some- methods
for a broad spectrum of representgtionL[lOZ]. The diocesan |
bastoral council's role remains flexible, although its
emphasis is—in the area of‘pastoral concern, as prescribed in
the same -documents as those which Ffirst ordered that

presbyteral councils be conétituted. Its role was described

.in the following terms:

. ~101. R. PAGE, The Diocesan Pastoral Council, trans. B.
Prince, p. 138. - ' ' '
B e

" 102. Cf. ibid., pp. 148-150.
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It is highly desirable that in every diocese
a special pastoral council be established,
presided over by the diocesan bishop himself,; in
which clergy, religious and laity specially
chosen for the purpose will participate. It will
be the function of this council to investigate
and consider matters relating ¢to pastoral
activity 4nd to formulate practical conclusions

concerning them. [103] o

The need for coordination of the different groups was
emphasized: . : )

In matters affecting the council of priests

and the pastoral council and the relations of

. these ‘coumcils with ‘each other and with the
councils of the bishops established jn virtue of
the existing law, bishops, especially when they
come together in gonferences, should take counsel
together and issue common regulations for the
dioceses of the territory. The bishops shall also
see that all the councils of the diocese are
coordinated as well as possible, through precise

definition of their competence, mutual
participation of their members,.through common or
continuing sessions or by other means. [104]

There will be matters of common interest to both presbyteral

and pastoral councils, but the role of consultors seems more
restricted to administrative ratheriﬁhan pastoral matters.

Even so, a survey of diocesan pastoral cduncils in America in

.the 1late 1970's, discovered a number of them involved in

diocesan financial affairs, as, for example, in preparing the
l

annual budget.[105]

103. CD, 27; cf. also ES I, 16.
104. ES I, 17.1. : ' >

o 105. S. MARCEAUX, .The Pastcral Council, Rome, Ponti-
ficia Universitas S. - Thomae de Urbe, 1980, pp. 153-172. The
results of this survey are contained in  S. Marceaux's
study of diocesan pastoral councils in America.




CONSULTORS IN THE 1983 CODE : 301

Conclusion
A

- oy

The bishop's role is defined to some degree by his

attitude towards leadership and his own authority, along with

his personality, in regard to his ‘capacity to qonsuli '

effectively, particularly on matters beyond those réquiring
consultation by' law., Here the wvalue of mgnagérial and
2administrative skills is evident, as applied. in secular
adminiétration of organizations and business. On a practical
level, applications can, and should, be made from these
aspects of management ana decision=making outside the Church,

where efficiency; competence and stabiiity of organization

are necessary factors in government.

'Managemgnt theory and organizational psychology should
not be ‘ignofed in seeking effective coordination - and
con%ultation at all levels of decision-making. In particular:
where there is the potential for confusion, whiéh can readily
lead to conflict between two groups with uncertain bounda}ies
of competence and with com%on interests, means should be
applied to reduce this likelihood. The suggestion has been
made that four principles of reducing “intergroup conflict"
should -be apﬁliedl to the structures involved in diocesan

. -
administratioq:

- The first involves ensuring that group members be

introduced . with a wholistic perspective of the diocese, so
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that divisizﬁ is minimised and specific issues do noE block

the overall goal of working for the good of the local church.

- Communication between groups and indiQidual members should
be encouraged, so that decisions are not ﬁade in ignorance.
Eurthermore;‘ serious deliberations shoufa not be treated
lighﬁly, and implementation of suggestions dr recommendations
of - these groups by the bishop when he has decided -on a
particular course of action is surely a' means  of
reinforcement of their purpose. . L3

- The staggered rotation of members is also recommended, as

atrophy of ideas and a narrowness of interests cam set in, as
= .

well as alienation from the mainstream of those supposedly
represented, if there 1is no provision made for change or

limits to individuals' periods of- membership.

!

- Finally, the "win-lose" sitdation is considered counter-="
productive, when an. official decision is announced even
before consultation on a subject has been completed. Tokenism

\M_on the consultative level demoralises .and diséoprages

"
-

members, who take their role seriously.[106]

-

. . -~ . . .

106. J.H. PROVOST, "The Working Together of Consultative

Bodies - Great Expectations", 1loc. cit., p. 280. Provost

uses _ the organizational "psychology of Schein to the
- consultative process in the Church, applying concepts from:

E.H. SCHEIN, Organizational Psychology, Englewood Cliffs,

N, %, Prentice Hall, 2nd ed., 1970, xIix-138p.

/ .
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The application of these four general principles would
be a move in the direction of promoting consensus and a sehse
of unity in the diocese, even when some decisions might have
to be made counter to the proposals of the consultative

groups.. -

This examination of the role of the college of
consultors demonstrates the advisability of having such a
body as an Qindependent entity, particularly in large
dioceses. Its deliberations are to be conducted on those
matters defined by law, with the bishop presiding and taking
serious note of the advice given. Where consultation and
consent are prescribed, the bishop cannot act validly on a

-

matter without following the ‘procedural norms.

-

- -
-

Aé with the presbyteral council, consultation is to be
conducted in an open spirit' within the group, iwith
comprehensive information provided on the subjects to be
considered. Consultation of those ignorant of the facts of a

given situation is an unacceptable approach.

Unquestionably, the college of consultors has an
important role to play in diocesan life in assisting the
; biéhop, providing' continuity in the transitioqal period of
the vacant see, where opportune, and being present as a
stable collegial unit in the background éf ’diocesaﬁ

management and structures.
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The definition of canon 502 is deceptively brief, but

its prescriptions relate to many different parts of the Code.

Other set-ups could have been envisaged in the Code,
but the one we have here seems to be appropriate and
provides for efficient and confidential involvementi in
decision—making processes. Time alone will tell whether tﬁ?

organization envisaged in the new Code is indeed a priate.

In the meantime, it will be important to give the college of

consultors the opportunity to show its usefulness and sense

of ;esponsibility in the governance of the diocese.

J

- -
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CONCLUSION

In the business world, much has been w;itten about the
search, for effective management in terms of firm leadership,
productivity, profitabiiity . and ensuring employee
satisfaction and well-being. In recent decades, .the tendency
has been to .move towards a more integrated approach to
company management and employer-employee relations. In moving

from a strictly hierarchical point of vikbw, the newer style

of governance could be dascribed as more
that the rank and file members of an organization,. including
those at the lower levels, are given considengation in their
personal needs and interests. The realizatio
being of an organization and a sense of

elonging to it

increase productivity and lessen tepsions,/ has resulted in

4

- [
radical changes in management practice$ in many large
1

corporations. //

In the modern world, theories of management reflect

what might be called the cooperative and consulﬁftive
approach: they give some insight into the general principles
which could be applied in this study of consultation in the
Church. The three elements of strategy, structure and systems
- known as the "hard 'S:" variables - required to ma%ntain-an
organization are, of course, basic to its survival. There

must® be planning and effective use o resources, defined

organizational patterns and efficient nmeans of

communication among the varjou§ levels and departments. Yet,

rn with th three aspects alone would not be conducive

'democratic'", in .

ch%: the well-

(.
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to -smooth running,. unless several other variablés were also
acknowledged as significant;‘ indeed, these are claimed by
management theorists to be critical in determining 'it;'
success and are known as the "soft 'S'" variables of staff,
style, skills_and superordinate goals.[1] "Staff" concerns
the types of people in the organization, while '"skills"
refers both to the capabilities of individuals and groups
within the organiéation, and to the 6§erall capacity of the
firm. "Style" concerns the .behaviour patterns of senior
managers. and execufives in achieving the defined company
.'gdals. The most interesting factor, for the purpose of this
research project, however, is that of."superordinate goals",

since they

([...] 1include the spiritual or significant
meanings and shared values of the people within
an organization) [and] refer to the overarching
purposes to which an organization -and its members
dedicate themselves. [...] this factor refers to
values or goals that 'move men's hearts' and that
genuinely knit together . indiviﬁual and
organizational purposes. [2]

This 1last factor was seen as a vital ingredient in the
success of many Japanese companies, in comparison with their

American counterparts in private enterprise. The latter were
u

1. R.T. PASCALE and A.G. ATHOS, The Art of Japanese
Management: Applications for American Executives, New York,
Simon and Schuster, 1981, pp. 79-8&, Cf. also, W.G. OUCHléf;>
Theory Z: How American Business Can Meet the Japanese Chall-
enge, New York, Avon Books, 1981, x-Z44p. Ouchi colns th
term "Theory Z" to describe a form of management and
organization, where these principles have been implemented.

2. R.T. PASCALE and A.G. ATHOS, op. cit., pp. 81-82.

L9
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found -to have been trad{tionally more hard-nosed" and
ieconomically oriented than concerned for tﬁe people invplved
in the enterprise. Recognition' of this factor provokes some
reflection on the applicability of secular. management
principles to the Church to&ay, 'given the particular
highlighting of this last factbr of "spiritual" good of the

people involved. -

In coming to grips with the task of coordination of

diocesan organisms and their effective operation, the factor

&

of consultafion is critical. As a management principle, it

has be found to be an effective tool in improving

relatidnships - between the .various members and 1levels of

‘opeyation. In the Church, it is a- time-honored principle, but

e which has not always been applied. Yet the law focusses

-

constantly on consultation as an instrument to be wused
readily, and therefore recognizes it as a process which is
far more than a token means of hearing other opinions on: the
fringe of the decision-making process. As L. 0r£§ describes_
it:

The legal models the drafters had in mind are
clearly the ones that we know from civic and
political life. The members of an assembly, small
or large, have  either ' deliberative or
consultative vote. If it is deliberative it is
binding on all; if it is consultative it binds
no-one. But such a simplistic approach cannot do
justice to the internal riches of a christian
community. The aim should be to put to good use
in the Church all the gifts and talents of the.
faithful, which clearly cannot be done if the.
voice of. the majority only carries weight, or if
the result of the  consultation <can be
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disregarded by a persdon in authority without some
compelling duty for some explanation. [3]

Orsy sees consultation as the expression of the reality of
the Church as cdmmunio, which has been a ba;ic bremisau in
this_presentation. The exercise of communio requires'that the
People of God be listened to and encouraged to play their-

part in this whole process 6f development. and growth of the

\1ocal Church.

‘The college‘-of consultors is one primary means
envisaged in the law to promote this communio mentality. The
1917 Code uéed the term "consultor" and legislated for
consultation by the bishop in many circumstances. . The
théoloéical .developments of Vatican II and the ensuing
implementation of its decrees make the situations réquiring
cgnsultation in the 1983 Code weightier than those the 1917
Code outlined. ‘The validity of 'gction without mandatory -
consultation would appear to be less doubtful now, so that
invalidity could t;e assumed if the required gmsultation were

rnot carried out as required by the law.

The college of consultors, of course, could have many
- more duties than merely being consulted in certain prescri®ed

areas of diocesan governance. The many situations where 1its

3. L. OﬁSY, "Consultation “in the Diocese, or The
"Practice of Communio”", in 18th Conference: CLSANZ, Perth,
CLSANZ, 1984, pp. 107-108.
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intervention is required demonstrate its versatility as well
, —
as its position as an essential organ. of support for the
- ~

bishop and the whole diocese.

The presbyteral council 'is the body fundamentally
expressing the presbyterium's role in diocesan governance and
pastoral leadership. The college of consultors has its roots

in this council and so this link should not be lost through

eventual separation of membership of the two bodies.

Particular law should be formulated to overcome this risk.

As for the future of the coilege, its assured place in
diocesan lifg guarantees that it will be an ongoing source of
advice to the bishop beyond the areas prescribed in the 1law.
In confidential matters concerning individuals or sensitive
issués, which cannot be aired publicly - at least initially -

It seems that the college could be given a special advisory

role. However, it is the prerogative of the bishop to do so.

.In the final analysis, it should be remembered that
the presbyteral council is the primary consultative body of
the .bishop, and the college of consultors is not a means of
reducing the. involvement of the presbyteral council in areas
beyond the spécific prescriptions of the law. 1Its role is
more géneral, but there are sure to be matters which the
consultors .could consider first. Much depends on the attitude

of -the diocesan bishop and the statutes of pafticular law
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outlining in _detail the reponsibilities of these and  other

bodies. _ o

The college of-consultors, -then, is an organ designed
to facilitate the governance of a diocese, whether the-see is
occupied, iﬁpeded or véc;nt. It guarantees continuity between
bishops, but its normal role for the mos£ part is definedﬁby
the law, with many situations requiring its Envolvement. At a
high level of Church.gOGernance, ‘it reflects the exercise of
communio, with a view to stimulating the missidp of the‘local

Church.

-

Canon 502, then, in reinforcing the position of the
college of consultors in the universal law of the Church,
affirms that it is a body of significant force in the

diocese. It has been found that:

1) The college of consultors is a specialized section of the

presbyterium, rooted in the presbyteral council.

-

. LY

2) The presbyteral council remains the primary 'cénsultative
body to the bishop, repre§énting the présbytergum of the
local Church, and expressing the presbyteral responsibility
to assist the bish;p in governance, sanctification - and

teaching of the People of God.

3) While the college of consultors is seen in the law as

primarily concerned with administrative matters, its role

e

could go much further in diocesan governance, depending on
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.the Dbishop's directives and the prescriptions of particular.
law.

NESRREVAS
iy

4} The integration of diocesan organisms remains a.éé?iiepge;
Consideration must be given to the specific duties of each,
the application of.effective management: principles within
them, and coordination of their activities and concerns by
the Moderator ﬁf‘ the curia or another delegate of the
diocesan bishop. Thus, a more cohesive exercise of diocesan

governance and awareness of pastoral concerns should be

achieved. !

5) The situation .of the vacant or impeded see allows the
college to reach its highest point in governance, but it acts
only in an interim role until the diocesan administrator is

elected.

6) In larger dioceses, its_presence is clearl® required, as a
separate entity. Whilst there seems mo absolute barrier to

combining the presbyteral council and the college of

consultors, this can only occur as long as the roles of each

%2gx,a:e_maintained aﬁd exercised .separately. -

~_ ' - : .
7) Consultation 1is a worthwhile process if exercised with

mutual respect and the understanding that advice is not a
token gesture, but a recognition of the responsibility of
those required toé consult, doing s0 in a responsible and

informed manner. Thus, decisions affecting the Church may be
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facilitated and directed_,towards_ the _enlivéning of the
" community of thi faithful. - | o T
8) The~bishop has the-ultimate power and responsibiiity in a -
diocese, “but the theology Sehiné Vatican II, concérning the
common priesthoed of all the faithful.and the ministerial
priesthood of th~ Srdained, has déemonstrated the necessiﬁy
éor the isharing of tasks in the areas éf gerrnance and
pastoral care; Questions of power deriving from orders and
jurisdiction remain, 'bﬁt the principles of .subsidiarity,
shared responsibility and~freédom in the Church require the

involvement of the People of God at many different levels.

As the,hew’law is implemented and different situations
arise; the college of consultors will perhaps take on a }orm
which will reflect ; positive contribution to the goals of"
the local Church in its growth and auCOﬁomy, while still
remaining ‘mindful of its place in the entire Church. The

| applica;ion of the management. principles mentioned, with
attentién to the "soft 'S'" variables should contribute té
effeqt%ve 1eadersgip and governance, and encourage the
involvement of all where their skills ﬁay be wused, with a
style of .leadership which encourages the experience of
communio and enables both.t;ngible and spiritual goals to be
achieved: Cohesion aﬁdAgood will on the part of all are tq_bg
the ultimate goals as the Chgrch_'mqyes closer ' towards

becoming more fully the Kingdom of God.

\*
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APPENDIX

CANONS CCNGERNING‘CONSULTORS IN THE 1917 AND 1983 CODES

"I The college of comsultors

1917 Code 1983 Code
Canon -Canon
Selection 424 502, §1
Number s25) s1 | s02, 61
Length of office | '7A26, §§1 & 2 502, §1
Presidence 391, §1 * . 502, §2
Chapter and consultors’| 423, ;27 ' 502, §3
Mission couricil | @ —------ _ 502; §4
Number Between 6 and 12, Between 6 and iZ,
: ’ but minimum of 4 - (canon 502, §1)
{canon 425, §1) '
Term of office 3 years ‘ 5 years
(canon 426, §1) (canon 502, §1)
Tieie %%%%§§¥§%7) | Teanon 502, §1)

II Regular duties

/”féﬁ_‘ a) Cases where copsent is required

{i) Diocesan adminigtrator and- consultors

Excardination and '
incardination . 113 * “272

Removal of chancellor . .. _,./ﬂfi
and other notaries ' 373, §5 485
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Area of re;ponsibility' .

1917 .Code

Canon

1983 Code

Canon

Dimissorial letters
for secular clergy

Replacement of consultors
through death/resignation
<

3

426, §5

958, §1, #3 -

1018, §1, #7

(ii) Diocesan bishop and comsultors

Acts of extraordinary
administration

Limits on value of
alienation

1532, §3° .

1277

1292,

§§1 & 2

e

Y

" b) Cases where consultation is required

Replacement of.consultor
within 3 years

Appointment of finan-
cial administrator

Abpointments to
council of
administration
Imposition of tax

Determination of &
funeral offerings

1234, §1
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- 1917 Code, | 1983 Code
" |Area of .responsibility .

| Canon Canon

c¢) Other areas of responsibility

. 4

Profession of faith:

By diocesan administ- : '
rator 1406, $§1, #4 *| 833, §4

By newly appointed " - )
consultor(s) 1406, §1, #6 _———

Preparation of ternus

by papal Legate ————— 377, §3
Bishop's taking ' .
canonical possession -334, §3 382y §3
Coadjutor or‘auxiliary .
bishop's taking office | ----- 404, §§1 & 3
Presence’ at diocesan - |
synod. - 358, §1, #2 463, §1, #4 *%
b : . .
III While the See is impeded or vacant -

a) The Impeded See

Appointment for
‘linterim governance 429, §3 *° (413, §2

b) The Vacant See

Interim govefnance 431, 517; : 419 -
501, §2
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' 1917 Code 1983 Code .

Atea of responsibility : .

: . ; Canon Canon
Election of diocesan
jadministrator 432, §1 * 421, §1
Notification of Holy .
See of election } 432, §4 * 422
Retention of office 426, §4 502, §1 +
Extension of duties | ----- 501, §2

IV Duties specific to the 1917 Code

Presence at provincial councils 286, §3
Replacement of pro-synodal examiners and
parish priest consultors 386, §1
Requirement of oath to assume office 425, §2.
Normal replacement of consultors 426, §3
Removal of consultors 428
Reservation of sins 895
Approval of extraordinary processions 1292
Appointment of- seminary deputies 1359
Entrusting a parish to a rellglous
inst1Cute 1428, §1

-~ * By analogy, where consultors existed
cathedral chapter.

instead of

** By default, as megbers of the presbyteral council.

the

+ By inference, the vacant see makes no dlfference to the 5

year -term of office of consultors.

/






