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PREFACE
- By the enéi qf !984 the Governing Body Committee o.n Freedom of

'Assobiatiopl had heard over 1,300 complaints relating to the enjoyment
~ ~of freedom of association. The Committee has power to deal with
complaints from gove_rnménts. employers’ organizations and trade unioﬁs.,
Virtual}y all the cases‘ heard h(;wever, have come from trade unions.
Since the global econolmic recession which PJegén in 1973 there has been
a substantial increase in ,écjmplaintS'.z\ Trade unions ‘have increasingly
felt that their rights were being violated by governments, (Governments
on the other hand, have generally,éssérted that measwures restricting
trade union rights have been necessary to counter the recession.

The general increase in the number of complaints ha-s been
coupled with an increase. in the humber of complainté originating in the

A

industrialized market economy countries.3 "Before the seventies
] : @
complaints tended to come predominantly from the countries of the Third

World. This was because the Third World countries were comparatively

1 The Committee on Freedom of Association has been the principal
body in the ILO responsible for developing the,principles of freedom of
~association. See further details in Chapter I.

2 Since the Committee was established there has tended to be a
‘gradual increase in the number of complaints. This increase is
attributable to such matters as increased industrialization” and
improved awareness and organization of workers in the world. The sharp
increase in the early seventies however, remains clearly attributable
to the recession.

: 3 See ILO, Coilective Bargaining: A Response to the Recession in
Industrialised Market Economies (Geneva, 1984)’

/

o
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more inclined to pass laws, or to apply-ﬁlaws in a manner, found
objectionable by their trade unions. The tendency to pass laws which

- " .
more firmly control workers and unions has spread to the West, and has
\

resulted in the increase of complaints originating from these states.

t

Generally speaking African leaders have always maintained -

that laws inspired by Western values are often unsuitable? for African

- states. There is a considerable body of opinion regarding the extent

to which fundamental rights and freedoms may be enjoyed on the- ' e
e . '
Continent.® Some authors assert that it is not desirable that there be

the same degree of individual freedom in Africa as there is said to be

R 4

4 There are at least two possible meanings of "suitable" in this

" context. First, it can refer to the consonance of values and thought.

Second, it can refer to whether or not Western inspired laws can help
the solutmn of problems peculiar to Africa.

5 In the international sphere regarding developing countries there

" are a number of works: T.O. Elias, Africa and.the Development of

InterMational Law (Leyden, Sijthoff/ Dobbs Ferry, Oceana, 1972) and M
Horizons in International Law (Alphen, Sijthoff, and Noordhoff, 1979);
C.N. Okeke, Controversial Subjects in International Law (Rotterdam, VP,
1974); F.C. Okoye, Infernational Law and the New African States
(London, Sweet and Maxwell, 1972); J.J.G. Syatauw, Some Newly
‘established Asian States and the Development of International Law (Den
Haag, NijhofT, 1951) R. Falk, "New States and Interndtional Legal
Order," 118 Rescueil des Cours (1966); A.A. Fatouros, "Participation of
the ‘New’ States in_the International Legal Order" in C:E. Black and
R.Falk Eds., The Future of International Legal Order, Trends and
Patterns (Prmceton, 1969); S.P. Sinha, "Perspective of the Newly
Independent States on the Binding ,Quality of Ifffernational Law" 14
I.C.L.Q. 121 (1965) Omuzurike, "The 1949 Geneva Conventlons in Africa",
11. I.J.I.L. pp. 205-218 (1971); Moore, "International Law. its Present
and Future", A.J.L.L., (1907), part Il p. 11; S.W. Simon, “The-African
States and the ILO: New Problems in International Consensus" 10 Tour.
Con. (1966); P.K. Anand, New States andjnternatlonal Law (Delhi,
Vikas, 1972)




ii
_ ini the West, It is in fact the official -or unofficial policy of many
. -_African governments that economic, social and cultural rights shouid
| take precedence over civil 'aﬁd pdlitical rights. In its extreme form
the policy asserts that governments should concentrate on emancipating
“7% Africans from dire poverty, ignorance and disease rather than on
securing civil and political liberties. In application to trade-union
r;iggmts.' this poliéy has meant legislative and practical limitation ‘on

trade union activity. ° There %re geflerally moderate to severe

T . TN -

'resti'ictiar'ls“f\"angi ‘s'bnxétiméég'.:qu;al.p:r%h_ibitions, on the formation and
funct'ioning of thede union's%‘-‘rRestrictions and prohibitidns relating to
collective bargaining and -stzfl"‘ikes are alsd éommonpléce. It is argued
thét7excessive'trade"ulnion_ freedom leads to industrial-unrest and that
poor African co‘untrie-s can .ill—a‘ffo;'d' the economic consequences of such
unrest or to meet pnion_demandé? ':',";l_‘a 'I

- Ihé Preamb\le@b the African Charter on Human and People's
.Rights of 198'16 however“ has a significant provision that may have some
bearing on_trade u.nion ri‘égﬁts. It refers to the conviction of African
states "that civil and pc_)litical .,rights cannot be dissociated from
‘e'cono_rnic,‘socia'l and cultural rights in their conception as well as
universality and that the satisfaction of economic, social and cultural
rights is a guarantee for the enjoyment of civil and political rights."

This statement seems to endorse at the international level the full-

belly theory, namely that economic and social rights.-take precedence

6. Richard B. Lillich, International Human Rights Instruments
(Buffalo, New York, William . Hein Company, 1985), p. 530.3.




, . v
over. cml and political nghts Thts part of the. Preamble and _' L
Article 10 of the African Charter together would tend to lead to the
conclus:on that as regards the autonomy of trade unions m, Afrxca there
is a general consensus to leave things as they are, More than that for-

the first time in Af ncan pohtlcal hxstory. the full- belly the51s has

been recognised thrcugh an mternatxonal 1nst1tut1on - the Orgamzanon

of African Umty. under whose -auspices the Afncan Charter on Human and

Peoples' Ripghts was: edopted

Western political'and' legel thought"generally seems to-'frown
upon the suggestnon that mdmdual freedoms are not as 1mportant as |

economic, . soc:al and cultural nghts The extent to which trade union

and other nghts are. restrzcted m AfI‘lCﬂ has therefore ‘often been the

sub ject of dlsapproval in the West However. certain kinds of

restrictions on union nghts. prevmusly more common m the Third World
have. been increasingly used in-the West during the recess10n If
industrialized nations find .Lt_necessary {0 restrlct trade union nghts

for economic. reasons, Afrlcan natlons could argue that th1s necessny
applles a fortlorl. to them, especxally durlng a recessmn In fact.
during the recession a number. of mdustnalxzed countries attacked some
of the v.ery: basic concepts in fundamen'tel-ereas kof -trade. union law,
notably ir't the fields of c'ollective -bargei'ning'i‘and:Istr-i_ke_é,., 'Thi_s alone
dictates an examination of these and other areas_ of ILO. trade union

standards with a view to assessing their utility in modern day

{

economies , and particularly in’ Africa.



It is not proposed to examme all the cases that have come

-_before the Qomnuttee on. Freedom of Assomatron ar all the

'

.pronouncements of other ILO bodies. It is proposed to examme onIy a

: .few p rtment areas and only in aspects of special mterest to

. : ;.
developt countries. . Africa will be the focal pomt of the

. discussion. Chapter I ‘will drscuss the orxgtnal' purposes of
international labour standards with_ a v1ew to assessmg their valldtty
in Africa today. Chapter I W111 also consider how the ILO has dealt . .
with the problem of the umversahty of standards Chapter II l'
- drscusses matters relatmg to the format1on of umons and trade nmon :
monopoly In Afrxca laws often allow for onlyr one trade umon congress
" and. only one national union for a category of workers Chapter 11
g'exanunes‘Artxcle 1(2) of Convention (No. 151) concernmg‘PnOtection of
' the Right to Organise and Procedures .fo_riDetermining Conditions of -

' Employment in the Public Service. ‘.Unlike 'ot-her' ILO Cohvention%-/ on

—,

freedom of association which always ;a:illow for 'the-poesible exclusio_n oi‘_
the "police and armed forces”,'ConVe_ntion No. 151 allows for the._

" ‘pos'si_ble exclusion of persons whose dutiea are of a '.'highly confriden—-
tialllnature". In Africa there is a prevalenoe'.of one_—party states;
Chapter 1l examines how this a'ftects the participation of trade unions
-in politica. Chapters Iif and V discuss collective bargaining and
“strikes, respectively. The Freedom of Association Committee allows
_certain restrictions on bargaining rights and strikes. The two |

. Chapters appraise the principles involved. In particular, Chapter IV

\



ﬁiscusses the cenbept of "essential services" in the-African context

and its Telation to‘the right to sti‘ike. ._Chapier VI effers_ ge;leral
obsef-vations about the Committee and its bfinciples. the African

. Charter of Human and Peoples nghts of 1981 and whether the attltudes
of - Af ncan ‘states are logically defen31ble or cd(n51stent with

- mternatlonal law,

Each Chapter states the basic standards of the relevant ILO
Conventions and the staterﬁents of the ILO supervisory bodies, in .
particular the Committee en Freedom of Association.. The suitability of

these trade' union standards for Africa is conside;*ed. The c‘ases.
] (;iscussed are not restricted to those involving African coun.tlries
Those pr1nc1p1es' which do not appear to have been apphed to any
complamt from Af r1ca are discussed in relation to Afnca because the

[LO insists on.the umversahty of itsstandards in relauon to trade

- union rights.

A genuinely free and independent trade union mqvement can
only develop where all 'fundamental human rights are fully respected and
guaran_teed.' The Freedom of Aseociation Committee has recognized this
in many cases.’ Thus complying only with freedom of Association B

standards examined is insufficient for full enjoyment of trade union

7 236th Report Case No. 110, para. 399 (Thailand), Cases Nos.
1176, (Guatemala), 1195 (Guatemalas)aand 1215 (Guatemala) «para. 424,
Case No. 1269, para. 537 (El Salvador).



; fr_eedom."8 ’Th‘is must be borne m rr.lind‘throughout.' :

- Finally, ' would like to ghankardfessor Anne. F. Bayefsby of the
Cdmmdn Law Section f_orK supervising' this paper.. Msr thanks go also to
o Mr. Robert. N, Simbyagkula _léf' the Uni'v‘er'sity_of Zambia for supplying ¢

with certain specific materials | réquested.

ol

8 See also ILO, Freedom of Association: Digest of Decisions and * -
Principles of the Freedom of Association Committee of the Governing -
Body of the ILO, 3rd Ed. (Geneva, 1985); for a summary of ILO trade
union rights with information of laws of different countries see ILO,
Freedom of Association and Collective Bargaining: A General Survey
(Geneva, 1983); for a very compressed summary see A.J. Pouyat "The
ILO’s Freedom of Association Standards and Machinery: A summing up",
(1982), 121 1.L.R. 287-299; ILO, The Impact of International Labour
Standards (Geneva, 1976). For discussions of certain specific areas of
trade union rights which are not discussed in detail in this work sge
the following: Jean-Michel Servais, "Freedom of Association and the
inviolability of Trade Union Premises and Communications"”, (1980}, 119
~ILL.R. 217-227; B. Gernigon, "The Election and Dismissal of Trade Union
Leaders™, (1978), 117 I.L.R. 423-438; E. Cordova "Workers’
Participation in Decisions within Enterprises: Recent Trends and
Problems", (1982), 121 I.L.R. 125-139; E. Cordova and M. Ozaki, "Unioun

- Security -Arrangements: An International Overview", (1980) 119 I.L.R.

vii .

19; N. Valticos "Temporary Work Agencies and International Labour Stan- '

dards", (1973), 107 I.L.R., pp. 43-56; H.G. Bartolomei de la Cruz,
Protection Against Anti-Union Discrimination gGeneva, ILO,-1976;;
B.Gernigon, Tenure of 1rade Union Office (Geneva, ILO, 1977); ILO,
Eligibility for Trade Union Office (Geneva, 1972); ILO, The Public
Authorities and the Right to Protection of Trade Union Fund and
Property (Geneva, 19%).- . '
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PBACKGROUND
A. 'History
In a history of the International Labour Orgamzatlon an account

should be given of developments m at least four areas. | Fn‘st,\ the
origins of international labour standards are important because they.
reveal their rationale. Second, certai.n‘facts about the evolution of
1nst1tut10ns preceding the ILO, and its shortcommgs wxll help to
bring the strengths of today’s machinery and procedures into focus.
Third, the desirability and adequacy of international la_bour standards
will be greatly ianUeeced, if not determined, by whatlone holds to be
iheir pu‘rpo'se‘ ‘and ordei"ef priority.. And fourth, the—univereal'ity_ of
standards, or fheir utility in the solution of problems of states that
differ wxdely in terms of political, econormc, social and cultural
development and outlook, is of great importance to the African states,

These four areas will \be examined in turn.

'1._ Origins of thoughts on international labour standards

The. earliest recorded thoughts about the need for
iriternational_ labour standards did not come from we_r'iers. .This was so
notwithstanding the fact that by 1818. wheh the. first a\tempt at

setting labour standards at the international level was made, the

recipe for a class struggle was already i existence. The Industrial
Revolution took place at a time when the laissez-faire state was in

vogue. It was baded on the belief that individualism and liberalism



" were of first 1mp0rtance in all areas of - somety and the state 'S
functlons were limited to mamtammg a legal system and an atmosphere
in whmh these would thrlve ‘ Thrs general phllos hy apphed to -the

economy meant freedom of work f reedom of competmon. free mternal

and external .trade, and non—mterventron on the part-of the State.l‘ -'

Despite its apparent merits, the- laissez-faire State created
_conditions under which the rich ‘industriaﬁst_ had-a good chance of -
becoming richer while the worker remained poor and exploited. There |
were pena‘itiesr for concerted efforts to ‘Iobby for higher' pay, Ifor a

' decrease. in working hours, and for soliciting sozﬁeone else to leave

work., 2 There were also penaltles for workers who refused to work with
other workers It was an offence, even during the French Revolution,

to engage in trade unionism.

It was not until 1818 that the first international effort was
made to have internationall& protected.-labour stand_ards. Tt c’arne from
a British industrialist named Robert Owen. In his textile mills at —
Lanark in Scotland he introduce'd new methods of management. He cut the
hours of labour, improved the living ,'condition's of his workers, made
provision for their leisure and the educ'ationl of their children and

established cooperative marketing. In order to disseminate his ideas

1A Alcock History of the International Labour Orgamzatlon (New
" York, Octagon, 197T) p. 3.

2 Ibid, p. 3 | :




' ‘-\\\ .
. | to a W1der aud1ence and at the international level he made contact with

| the Congress of the Holy Alliance at Alx—de—la—Chepelle. ‘There he
| ‘presented two Memor:ials in which he suggested the adoption of his |
pro;;osals.3 Charhles.Hiedley was another early precur.sor of
international labour standards. He managed a cotten spinning factory -
in Lancashire, England. In 1839 the same general proposals emerged in
France through Villermé. The French libera‘l ec_onomi'st Jérdme Blanqui
supported the‘ “idea of internationai labour standards .in a trea;'tise '
~written in 1838 to 1839. It was Swiss industrialist Daniel Legrand who
most forcefully and persistently fought for the recognition‘ of the

r1ghts" of workers in Europe, from 1840 to 1859 All of these efforts

."

however produced no 1mmed1ate results

The fact that the first efforts towards the setting of

international labour standards came from industrialists and not workers

mey ap'pearw-odd. The absence of labour standards as we know them today

was to‘the advantage .of the industrialists. There were genefally no
s{andafdé regarding health and safety, leave pay, maximum working hours

"and other matters, now regulated both nationally and internationally.

_ 3 It has been pointed out that Owen was not the pioneer of
international labour legislation but rather an advocate of

international legislation practiced at an international level. A Swiss

- bankeryNecher, i§ said to have been the first to note that the
question -of. protecting workers was an international question; A. de
May, " Necker, Précurseur du Pacifisme et de la protections ouvriére,

_in Revue de l'institut de Uinstitut de Sociologie Solvay (Université
Libre de Bruxelles; Brussels, 1935) "XV n. a, quoted in Alcock see

- footnote ‘1, p. 6.

[ il
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Compliance with ‘labQUr standards often _involves additional éxpehse on
the part of the employer. '.The adoption of labour standards would
therefore opérate to reduce profits. The apparént oddity is explained
by the potential effect of national labour standards on i'nterna‘t.ional
economic competition. If labour .star_lda.rds were adoptéd only in some
countries, goods produced in those countries would be more expensive

than those produced in countries which had no labour standards. 4

The fact that it was the industrialisté who first prppo'sed
international iabour standards has been relied on. by G.A. Johnson. to
supporf ‘the con{ention thaf the drive’ for international l.abour
standards was. in no way. an 'expression of the class struggle.S
Nevertheless, even in the early 19th century widespread discontent
among worke.rs was discernable. _It should be recognized that the
indusfrialists concerned were intelligent, far-sighted and calculating .
men. Only 46 years from the year‘ that Owen presented his Memorials ét
1A1x-1a Chapelle (1818) and only 5 years from ‘the death of Legrand
(1859) Karl Marx and Fnedrlch Engels founded the First International

in London (1864)0 calling on the proletariat of all éountries to unite.

4 See section of this Chapter regarding the purposes of
international labour standards.

5G.A. Johnson, The International Labour Org@msatmn (London,
Europa, 1970), p. 4. -

6\%1&0, formed in 1864, the Internatxonal Workmg Mens'
Associatian; in 1889 the Second International was born; in 1913 the
International’ Federation of Trade Unions was instituted., Its origins
were traceable to a conference of 1901. There was also some




2. Internatlonal 1nst1tut10ns

The history of the ILO as we know # today begms at the
Paris Peace Conference in 1919, However, one previous body and its

_ i
failures was instructive to participants at the conference. '

a) The International Association for Labour Legislation |

This Assoc1at1oh ‘was estabhshed in Paris in 1900, its

formauon havmg been discussed at a conference in Brussels in 1897,
_It failed however to make.any real 1mpact on the international
regulation of labour stgndards-though-‘s.ome attempts were made; an
international diplomatic conference in Berne.in 1906 aﬂppted two draft
Conventions and a technical conference in 1913; also in Berne, adopted
another two Conventions. The First World War prevented these _latt;r
conventidns from being presented to a diplomatic conference v_vhich- ‘;.ras
to have been held in 1'914.7 These developments, limited though they

were, are important because the principle of international agreement

- for the regulatioﬁ of labour conditions was accepted by a number of

2

7 The first two Conventions dealt with the prohibition of the use
of white phosphorus in the manufacture of matches and on the
prohibition of night work for women., The 1913 drafts made provision
for the general prohibition on the night work of persons. under sixteen
and the total prohibition of those under fourteen; G.A. Johnson, see
footnote 5, p. 7.



ih'duStrial states for the first time.8

R . _ .
‘The failure of the Association can in a very large measure be o

attributed to eeftain_fundamental weaknesses, pointed out by Johnson.

‘In the first place, 1t was representatwe nexther of
employers’ organizations nor of workers’ organizations,
nor of governments. Although the technical and
diplomatic conferences were attended by government
representatives, the great maJonty of those who
attended the delegates meetings were ‘professors,
doctors, lawyers and social workers, with a sprmklmg
of pohtmans and government officials, In the second
place, in its investigations into industrial questlorbs

it could' not command the necessary information,

These deficiencies were leter to be corrected in. the ILO Constitut-ien '
The reasons for the fa11ure of the Assoc1at10n 1nsp1red at least three
dominant concept1ons now in the ILO Const1tut10n namely. penodm
‘conferences for the conclusxon of mternatlonal agreements a central
organ of information and prepafatmn; and supervision over the -
observ-ance of Conventions.lo‘

b) The -League' of Nations and the United Nations ™~

The conference in 1919 set up a body known as the Commlssmn on

International Laboyr. That Comm1ss1on was COITIPI’IZEd of representatwes '

from nine countries: Belgium, Cuba, Czechoslovakia, France,-ltaly,

8 Ibid., p. 9.
9 Ibid., pp. 9,10. : . \‘

.10 _]ohnsoh. see footnote 5, from p. 1.



Japan, Poland, the United ‘Kingdom and the Unitéd States.u. The

" Commission declared adherence. to the princig;le of freedom of

association and freedem of association was one of the prindiples set

“out in the original Preamble to the Cdns_t'itution of the ILO. It was

also arhong the principles set out in the body o_f the Constitutionlas

being of special ;nd urgent importance.12  Article 41 recognized "the

right of association for all lawful purposes by the employed as well as

“the employers.l" Freedom of association was therefolre recognized during
—————

the formation of the ILO under“the League of m{ipns.

P
o

-

e & |
The Preamble to the Treaty of Versailles sums up the intent

of the framers-:’--F‘irst. there is a recognition that there can be no

lasting peace without social justice. Second, there is a concern to

\aileviia,te'injustice, misery and deprivation -émong a large number of the

e -

workers of the world. And thirdly, it is récognized that go_vernments',
however well motivated, will find it impéss‘ible in a competitive world
to improve the lot of their workers in thg absence of a co#ordinated

universal effort to improve working conditions, 13

11 7 T, Shotwell, Origins of the International Labour |
Organization, (New York, Columbia University Press, 1932} Vol. 1, pp. 128,129

12 Article 14 (Article 427) of the’Treaty of VerSailles_.- See
Clive Parry, ed. & annot., The Consolidated Treaty Series, Vol. 225,
1919, (Dobbs Jerry, New York, Oceana, 1951) pp. 412-423.

13 1t has been suggested that there were less idealistic factors .
"necessitating" the establishment of the ILO namely " ... the menace of
Bolshevism." "By creating the ILO, [the victorious powers] offered
organised labor participation in social and industrial reform within an
accepted framework of capitalism"; Cox, "Labor and Hegemony"”, (1977) 31

Y
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Since the inception of the ILO, the premium placed upon
freedom'of association has not diminished. In May 1944, the

Internatlonal Labour Conference adopted the Phxladelphla Declaration.

The Declaratmn stated that "freedom of association and e\pr‘essmn are

essent1a1 to sustained progress" and that:

the war against want requires to be carried 'sn with
unrelenting vigour within each nation, and by continuous and
concerted international effort in which the representatives

of employers, enjoying equal status with those of
governments, form them in free discussion and democratic
decision with a view to the promotion of the common welfare.

There are other statements in the Declaration imthe- same broad vein. 14

The contents of the Declaration were incorporated into the ILO

Constitution in 1946. 15 The Universal Declaration of Human Rights of

International Organization 385 at 387. The first Director of the
IO, Albert Thomas, speaking of the relevance of social justice to
un1versa1 peace, said that it would be historically incorrect to accept
the formula literally and that it must be understood in a broad and
indirect sense; Albert Thomas, "Justice Social et Paix Universelle", La
Revue de Parls 15 March 1924, pp. 241-281, Quoted from Va1t1cos, _“

'lnternatlonallabour Law (Kluwer, 1979), p. 23. It is not clear what

Thomas meant but those who claim that the ILO was primarily aimed at
protecting capitalism would probably argue that Thomas was referring to
the desire to consolidate capitalism. See also Phelan, "The

Contribution of the JLO to Peace" (1949) 8 I.LL.R. 607-632. Arguments
suggestmg non-philanthropic motives- may be somewhat moot, however, as

‘the ILO’s contribution, espemally to workers’ rights, however has

been substantial.

14 See further part of the text of the Declaration at )

: Appendlx 1.

IS Article 23(4). .



1948 .aISO declares that “"everyone -has the right to iforrm and to ‘jloin
trade unions for the protection of his interests " In addition', it,
declares that no- one "may be compelled to belong to an assoc1at10n "
The two 1966 covenants, whtch together W1th the Declaranon. form the -
International Bill of-'nghts, a_Iso contain provisions relattng: to
freedom of association .' Article 8(1)(g) of'the Covena’nt on Econ'ornic,’
Soc:al and Cultural Rxghts declares the ' r1ght of everyone to form
"trade umons and _]01[1 trade unions of his choice ... for the promonon

‘and protectlon of h1s economlc and social interests.™ ~And Article
© 22(1) of the Covenant on Civil and P011t1ca1-R1ghts st1pulates "the

r1ght to freedom of assoc1at10n w1th others mcIudmg the r1ght to

~ form -and Jom trade unions for’ the protectlon of ‘his 1nterests

In 1946 by an agreement between the Umted Nattons and the B
Internatlonal Labour Orgamzatmn, the latter was recogmzed ;s a
' specxahzed agency responsible for taking sueh action as may be
appropriate'\ under its.basic'instrument. The next three .‘years. saw the
_adoption of the two most important international 'instrument_s in the
field of_ trade union standards namely,d the_Freedom of Association and
Protection of the Right to Organise Convention. 194d (No. 87) and the
Right to Organise and Collective Bargaining Convention, 1949 (No 98).

In these the general pr1nc1p1es enunciated at Versaxlles in 1919 were

glven more tang1ble legal expressmn

—we—3. The purposes of international labour standards.

o
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' The proper‘construction and applicat-ion‘of 'an-international |
' lnstrument cannot be dworced from the general purposes of the- whole "
‘ l__g_t;@__ of law under which it falls 16 There are at least seven
’ --purposes of lnternatlonal labour standards The}r can, be d1v1ded mto
-two classes those that assumed currency exther before the ‘
.'estabhshment of the ILO or atits establxshment in 1919, and those
whtch were - deveIOped subsequently because experxence dxctated then -
' recogmtton -The fxrst ,class comprxses thl ee purposes the ‘need 1o

. avmd unfalr 1nternat1onal commerc1al and mdustnal competmon. the

}pursmt of somal justice and the need to consoltdate peace The

o second class compr1ses four- add1t1onal purposes the pursult of what ' _ \_/ :

'have been called the "social and human objectives of economic
development", the regulatmn of matters of an international

characterl?, the entrenchment of national labour laws ahd thelS -

16 Lord McNair, Law of Treaties. (Oxford, Clarendon Press, 1961),
p. -365. McNair says that the task of treaty interpretation "can be
described as the duty of giving effect to the expressed intention of
the parties as expressed in the words used by them in the light of
surrounding circumstances.™ Surrounding circumstances would also
include the state of law at the time the treaty is negotiated or comes
into force. '

17 Matters gf an international character relate mainly to the
.m1grat1on of wo kers :

18 As to the development of national labour laws it is arguable
that even where a state has already implemented the provisions of a
Convention it has not ratified, it is desirable that it ratify the
Convention as this contributes to the consolidation of the local law.



inspiralior‘lail function. 19 We shall cong_ider_in detail_{ﬁé four’ most
important, purposes of interna.tional labour ~s.tandards: iri'iErlalat-xional
commercial and industrial compet‘ition. social jgsti_ce"._lthe . o e
consolidation of peacé. and the social and human ob ject_iv,es_of.-eébnomic

development.

a) International economic competition

The international commlercial and industrial "c-'ompetitio‘n
:;_rgumem was used _pa“r‘tzicularly in the 19th Ceﬁtury fénd e‘érly "thi:s .
. Century. It was argued that if certain states unilatérg}ly_pas‘se'd: - _
labour legislation, the cost of labour in those 'stétems _Woﬁld rise, .
forcing up pri"ces of goods and services. This would pléc'e-suéh o
‘countries in an unfavorable economic position as co;r;pareq with L
countries where the cost of labour remained low. Th'e‘ result would be
that countries which did not have such legislation wouid .proci'(_ice'_ |
cheaper products or provide cheaper ser\Zces. - The soi_qﬁcin w'asl-seen:as

lying in the adoption of uniform labour Iaws, at least in cé.rta‘in'

19 A5 to the inspirational function it is argued that
international labour standards can be a broad guide and be _
inspirational to governments because of the authority of a text adopted
by a body comprising government, worker and employer. representatives.
Sce further Jenks "The Corpus .Juris of Social Justice", in.Law, Freedom

and Welfare (L.ondon, Stevens and Sons 1983}, p. 105 and E’AT Landy,
"The InfTuerce of International Labour Standards: Possibilities and
Performance”, (1970) 101 I.L.R. 555-604; Mahaim, "The Historical and
Social Importance of the International Labour Organization" in
Shotwell, see footnote 11, pp. 13,14. Lo

11
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. areas, _through internat_i_cnally regulated labour standards. The

argument. was advanced as if it were applicable in every situation.

By 1919 however, this argument had diminished in impor tancc
It had weakened because of the reahzatlon that the value of goods and
services depended on many other factors21 apart from the cost of
labour. Itsﬂdlhmlmshed importance was reflected in the Preamble to.
Part XIII of the .Treaty of Versailles, the ILO Constxtutlon. which - o
mentloned it only third. 22 Further,‘m 1922, the Permanent Court of |
In’ternatlonal Justlce indirectly disavowed it when it reJected an |
argumentthat the ILO’s competence should be limited to cases where thc ‘
mternat1ona1 compeuuon factor was relevant 23 Acceptance of the
B argument by the Court would have 1mphed that the Court endorsed the
view that the sole .Durpose of international labour standa_rds was the "
avaidance of interrnational economic competition.

"

The argument-however, remained valid in certain situations,

21 These include raw material prices, resource and capital
availability, work organization, productivity, taxation, and market
systems. See Herbert Feis “International Labour Legislation in-the. _
Light of Economic Theory", (1927) I.L.R. 491-518 and "Labour Cost as a -
F‘actor in International Trade" (1950) [.LL.R. 425- 486

22 .. the failure of any nation to adopt humane conditions of
labour is an obstacle in the way of other nations which desire to =
improve the conditions in there own countries”. This however, cannot
_be taken to be referring exclusively to international competition for
"it is equally capable bf referring to the inspirational function of
_international trade union standards

23PCI_I SerlesB Noq 2 and 3, p. 9



for example in groups of states where conditions were similar and where
there. were no tariff barriers. For instance, "it  was for reasons
connected with the equalization of costs and competition that the
Treaty'of Rome, which set up the European Economic Community, ‘dealt
with th.e question of equal remuneration for equal work for men and

women workers (Art, 119)."24 . |

Tl‘ie 'économic competition factor may also Vary in importance
thh the subJect matter. It has been observed that the factor
appeared to be of .greater importance in the fields of hours of work -
apd the’ ratlfxcatlon of the relevant Convenltxons has suffered from this

conception' - and in the field of maritime questions."25

It is ahpropriate as well that the avoidance of international
ecbnlomic competition is not regarded as the princi-pal purpose of the .
ILO. Had it b.e_én so regarded it would .have meant that workers
benefitted from ILO standards only incidentally, The image of the
organization Would be considerably diminished if it were viewed as

primarily serving the interests of industrialists,

b) Social justice

H

24 Valticos, Internatmnal Labour Law (Deventer Netherlands,
Kluwer, 1979) p.

251_13_}_@,;)22

&
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The Prea;mble to the ILO Constit:'ltion after declaring that

universal and lasting peace'can be estabhshed only 1f 1t 1s "based upon

soc1al JUSthE goes on to declare that the High Contragfmg Part1es

- . were "moved by sentiments of justice and humamty."-t "Thus. social

justice was .seen not just as one of the pre--requisites for peace, but'
also as an end in itself. Now, the concept of social jﬁsti’ce has a
much expanded meaning. Whereas in-the t;eginning it aimed principally
at rerﬁovi_ng glaring injustices'and protécting the weak, it can, ‘in-th_e
words of Albert Thomas, the first Director of the ILO, be taken today
to mean “a possible policy through which the individual might attain

his {/her] political, economic and moral rights."26

This, aspect o-f soc'ial justice is particularly important for
the deyeloping world as a whole. Since the establishment of the ILO
thei':'e. -has?lfieén, by and large’, a “remarkable improvement in conditions of
work and in standards of living of workers in developed countries, - The
same cannot be said of developing"countries. : Nicholés Valticos has

summarized the problem in this way.

The poorer countries are facing serious problems, such as
poverty, unemployment, lack of administrative infrastructure
and of essential facilities in the field of health and

education, and these problems often lead to importance being
attached to the rights of .the individual and of groups. The
urgency of finding solutions to these problems make it even
more important to define clear goals for material development
and the welfare of the population, a process in which

240 26‘F’helan, Yes and Albert Thomas (London, Cresset Press)1936).~ D.
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international standards, used with a propeﬁ_,sense of
priorities, could be of considerable help. f

In referring to the "rights of _}he individual and of groups" the author

prdbably had in mind the ideology that attaches greafer importance to

‘the economic and social rights of ths_: whole population than to

individual freedom. The ideology may, at least in part, be due to the
dire economic and social conditions in developing countries. It may
also be that the desperate conditions in these countries demand an

order of priorities different from that of the developed nations.

For low income African countries, a stagnant economic growth
has éombi-ned. with rapid popuiation growth to ,traﬂslate into a |
decreasing per cépita income; Five out of the seven million children
who die every year all over the world are in Africa. Over 50 per cent
of the urban population live in slums or squatter housing. The amount
of external resources lost yearly by African countries because of
detérioratiné terms of trade is equivalent to their fotal annual aid
receipts. Debt service obligations of Sub-Saharan African countries

rose by 25 per cent in 1982 alone. And about half the African labour

force is unemployed or underemployed.28

All these problems have been compounded by famine. According

27 Valticos, op.cit., footnote 24, p. 24., Emphasis added.
2 I.'INDP. Confronting the Crisis in. Africa, 1984.

!/\\\
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to the Food and Agriculture Organization (FAO), 24 'African nations with
a total populétion of 150 million have catastrophic food shortages.

Over 30 million people are unable to find or produce enough food and
'_water.to sustain life. Millions have died due to lack of food and |
water.._z9 qu ‘t'hé first time, human beings are dying by the rﬁillién due
~ to the lack o{f food and water. Social justice, one of the principal

. purposes of ir}térnation_al labour standards, has assumed an additional
~ dimension in Africa. No longer is it merely a question'ofrimproving
the living 'standardshof the people. It has also become a question of

" .life or death.

¢) Consolidation of Peace

It has been said that 'de_mocratic regimes”e:re more likely to
be peace loving than totalitarian ones.30 It has also been said that
‘measures aimed at achieving social jusfice such as those which secure
trade union rights and freedoms; will consolidate democratic regimes. |
In this way international labour standards.- which provide, inter alia, -
- ~for trade t.mion rights, are a cdntribution to peace. Although it_ié a
well-established general pr1nc1p1e of 1nternat1ona1 law that the

sovereignty of all states dlctates non-intervention in "matters wh1ch

29 Canadian Internatlonal Development Agency, Fobd Crisis in
Africa (1985), p. 1. : y

30 See Valticos, ,og.cit.,'. footnote 2'4"p. 23.

F
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are eséentiélly within ‘their domestic jju;‘‘i'sdictio‘n"..31 Events in one
st'a-tle.rr.lay_have inte.rnatrional‘ repﬁrcﬁssions. N Helnce,’it is argued how

i_ntexfhatibh_al lﬁb-onr étar-idards'are relévant to peace.32 ‘At the very

least the award of the Nobel Peébe Prize to _tfxe ILO in 1969 is evidence

of the fact that the nexus between social justice and peace is

4 '
recognized by a respectable proportion of global opinion.

If the stability of governments is an element of peace, then
.Affjca must be regarded as having a problem related to consolidating
peace which is more serious than the developed states. The coué d'état.
has become virtually a way of life in much of Africa. As has been
observed by B.0O. Nwabueze, a leading African constitutional lawyer,
- that before 1963, with the exception of Egypt #1952) and Sudan (1938),
.military interventions in the pdlitics of the emerging states had been’
confiﬁed to the independent countries of Latin America, Asia and the
Middle East. In 1963 there-was a military coup d’€tat in the African
countt:y- of Togo. Sinc;e then the phenomena has spread to virtually all
parts of the Continerit.3l3 From 1963 to date thefe have been at least
45 illegal take-overs of governments. At least 23 countries have |

experienced an illegal take-over. Nigeria has experienced it 6 times

in its first 25 years of/indepenwce while Ghana has seen 5. It is

31 See Art..2(7) o;f the.UN Charter.
32 See Valticos, footnote 24 p. 23,

33 B.0. Nwabueze, Constitutionalism in the Emergent State;
(Canbucy, New Jersey, Associated University Press, 19/3), p.” 219.

-~




now_common for states to experience more than one coup or to have one

: rnil'itary administration replaced by another military administration.

And whereas previously it was only the high ranking %my officers who

led revolutions now it seems that officers of relatively low rank may
. increasingly become involved. In 1978 Flight Lieutenant Jerry Rawlings
led a successful coup attempt in Ghana, volun_tarily relinquished power
'in ___, only to lead ahother successful attempt in 1981. And in
Liberia, Master Sergeant Samuel Doe overthrew that, country’s elitist

government in 1980.

There have also been many abortive coups, such as those in
Ethiopia in 1960, Senegal in 1962, Niger and the Ivorjf Coast in 1963,
Gabon in 1964, Congo (Brazaville) in 1966 and 1969, Aigeria and Ghana
in 1967, Sierra Leone and the Unit_ed Arab Republic in 1971, Angola in
1977 and Kenya in 1982, |

i

Referrihg to statistics on éoups in African states William

Tardoff has said:

Such statistics underline the basic instability of most
African governments, irrespective of whether the former
. colonial power was Britain or France, Belgium, Italy,
Portugal or Spain; whether the state was one-party, like
Dahomey (in 1963) and Nigeria; whether the character of
the regime was conservative or radical (Niger and Ahmed
Ben Bella’s Algeria offer contrasting-examples); and '
whether the state concerned was prosperous like oil rich

18
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Libya, or desperately poor, like Upper Volta.34

These facts indicate the seriousness of the problem of government’

stability in Africa.

The reason for referring to these statistics is first, that

. they contribute to the high sensitivity' of African leaders to

criticism, much of wh1ch comes from trade unions. Further, trade
unions may exert great economic pressure on the government, Such .
pressure is always useful to anyone trying to bring: down a ‘government
by illegal means. Second. in so far as military take-overs of govern-
ments result in the disruption of the process of government and often
bloodshed, victimization, and anxiety among the populetion, such take-
overs can be reéarded as detrimental to the cause of peace. The extent
to which this is true however, will depend on. how comparatfvely-
"peaceful" the previous government was, what its record was regarding
respect for human rights, and encouragement of economic and social
development. Nevertheless, by and lar_ge-.states' do not generally

prosper more' efter a coup.than before, and in some ‘cases rapidly
decline economical.ly. Hence, the maintenance of a government in power,
in most.cases, serves the cause of peace. 35 Consequently, the tigh.t |

control of unions as a pre-cautionary measure against union involvement

34 william Tordoff, Government and Politics in- Afrma (London and
Basingstroke, Macmillan Press ‘Limited, 1984), p. 152"_T53_ -
-3 Ibid., Chapter 7, p. 152, for general discussion on '&'
coups mciuamg causes.
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in consp1rac1es against the government appears; in theory. to serve the
cause of peace. The practxcal problem however, is that genuine and
. lawful expressions of discontent by unions are sometimes misconstrued

by political leaders as political challenge, to which the leaders over-

react.

d) Social and human ob jectives of economic development

The motives for the establishment of the ILO as stated.at

. -Versaille}s were honourable, But with the ‘economic crisis, in the
1930’s, it_became clear that the relationship between economic matters
- and social mat.ters had .to be re-defined. As early as 1930, Thomas is
said to have suggested the paramountcy of the social factor over. the
economic factor.36 American President Roosevelt at the International
Labour Conference in 1931 _remarked that economic policy was merely a -
means of achieving social justice.37 -Perhaps more iﬁmrtant is that
the 1944 Philadelphia Declaration stated that the central aim of

national and international policy must be directed towards the
attainment of certain social conditions.38 The same idea of labour

standards was affirmed in 1970 by the United Nations General Assembly

36 Valticos, footnote 24, p. 25. Pope Paul VI, it has been a
observed, also stated that "the social factor must. take precedence over
the economic factor", ILO, Rec. of Proceeds. of I.L Conf., 1969, p. 79.

37 1.L.0. Rec. of Proceeds._ of I.L Conf., 1941, p. 158.

38 See Appendix 1, the Philadelphia Declaration.
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when it adopted the Internatlonal Strategy for the Second United
Nattona Development Decacle. It accorded equal emphasis to social and
economic ob jectives.sg‘ This balance between the social and economic
‘objéctive is accepted. w1th qualificatio'ns;_ in'the African Charter on

Human -and People’s Rights. 40 .

B The umversahty of standards in general

- The matter of universality of international labour stantdards
in general terms, was dealt w1th in 1919 in the ILO Constitution. It

prov1des that:

]

in framing any Convention or Recommendation of general
apphcatlon, the Conference should have due regard to those
countries in which climatic conditions, the imperfect
development of industrial or anization, or other special
circumstances make the industrial conditions substantially
difference and shall suggest the modifications, in any, which
it oons1der“l may be required to meet the case of such’
countr1es _ : —-

O o
- The provision is capable of application in two -areas that

demand flexibility: (a) where the state ‘of development dictates ‘the

observance of a lower standard than the general standard, and, (b)

——

39 Freedom by Dlalogue -- Economic Development by Social
Progsregss - Tthe ILO (,ontrlbutlon’ Rep of D-G to ILO, 1971,
pp. o-7.

40 See Chapter VI.

41 Article 19(3). India is said to have attached particular
importance to the inclusion of such a provision and considered it a
safeﬁard which_would facilitate her acceptance of ‘the Constitution;

F II\{CM%hlon The Leg1slat1ve Techniques of the ILO" (1965-6), 41
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" where natural conditions in dif_ferent parts of the world make un_iform‘ ‘
apolication Vvery difficult or itnpossible. 'In four Conventions adopted |
in 1919 the provision was u'sed to exempt certain named countries from |
the general standard, or to allow modified application of .the gener.al '
sta'ndard.“"2 The formula was later used in two Conventions in 193743
and two ‘Con\.rentions in 194841 all of which were revisions of older -
Conventions. It has been used in two new Conventions in 1932 and
1946.42 The device has now, hoWever. been abandoned. [t would have |
proved difficult to use in the case of Conventions adOpted particularly - -
after 1960, when many African States joined the iAsian states as new
'ent1t1es in the 1nternat1onal arena. The difficulty would have arisen
from the fact that after 1960 the many newly mdependent Afrxcan states

would certainly have requested exemptions perhaps on a regular basis.

42 ’I‘he Hours of Work (Industry) Convent1on, 1919, Arts. 9, 10, 11,
12, 13, and 19 had variously special provisions for Japan, British

Ind1a, Chma Persia, Siam, Greece and Rumania; also Night Work (Women)

Convention, 1919 Arts. 5 and 6; Night-Work of Young Persons (Industry) y
Conventlon, 1919, Arts. 5 and 6.. See ILO, International Labour
Conventions and Recommendations (1919—1981), (Geneva, 1982)

- 43 Minimum Age (Industry) Convention (Revised), 1937, Articles 7
and 8, Minimum Age (non-Industrial Employment) Convention (Revised),
1937, Art. 9, See ILO, International Labour Conventions and
Recommendations, footnote 42

41 Night Work (Women) Convention (Rev1sed) 1948, Arts 9,10, and
11; Night Work of Young Persons (Industry) Convention (Rewsea) 1948,
Arts 7,8, and 9. See ILO, Internatlonal Labour .Conventions and
Recommendatlons footnote 42 ' .

42" Minimum Age (non-Industrial Employment) Convention, 1932, Art.
9, and Medical Examination of Young Persons (Industry) Convention 1946,
Art. 8. See ILO, International Labour Conventions and Recommendatlons,
" footnote 42,
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There were soon to 'be;‘ 50 or. so Africart- states which might-ﬁa_ve been B

-

exempted. A large number of exemptions would have watered down the -

" ILOs purpose of establishing a system of international l_abhour:;law." S

Clauses settmg a general but flexlble standard are st111 n{/ use,_ -
, though sparmgly, to allow fot‘ d1fferent stages of. development as ‘'well
as cl1matlc cond1t1ons The dxfference from the early prov1s1ons is’
‘that the earher Conventlons named certam countrles ‘and stated in what
‘way the provisions of the Convent1on would be mod1f1ed in relat1on to".
those countr1es The more recent approach 1s exemplhled by Artmle 4

B of the Convennon (No 98) concermng the  Right to Orgamse and .
: Collecttve. B_argammg,of 1949, That Artlcle_,proytdes that measures

"appropfiate to national conditions" be taken to ."encourage and promote R

the full development and utilization of machmery for voluntary ‘

negot1at1ons "43

C. The universality of standards and African ideology

. The attitudes of African goternments towards trade unions -are
rooted in their -political ideology. It is generally believed that the |
maximum possible rate of development is achievable only under a one-
party system of gotrernment. This is because a one-party state is'_

better able to create conditions under which a sense of national unity

tll 43 For a detailed discussion of tltese see J.F.M. McMahon, footnote

+
-



can develop. First, it is said that the greatest need of a developing
'country is to free the vast ma_;orxty of the populatron from poverty,
hunger, 1111teracy, d1sease and apathy This task cannot be’

accomplished quickly -unless the natlon is united under a One_—party

government. Nwabweze understands the argument in this way:

To free the people from these .demoralising’ evrls is’ ‘an
urgent and challenging task upon which the .very survival -
of the state itself depends. For unless improvement can =
be effected as speedily a3 possible, the mood of
impatience already Telt by the masses, might explode
Jinto violent hostility to endanger, if not destroy, the
state itself. The imperativeness and urgency of the
- task ... admit of no diffusion of energ1es in an
unbrrdled competxtlon for power 44 .
Second, it 1s sa1d that umty is: necessary to effectwely
_combat neo—colomahsm The former colomal powers havmg Ieft agamst
their will, are suspected of mounting an economic war against’ the new
| natlons prlmarrly to mamtam the1r econormc suzerainty. Neo—
colomahsm is supposed to be even more smlster than colomahsm :
.-_beCause it operates 1nsrdrously among the frustrated or mxsgurded
elements in Afr1can socrety It is therefore necessary to detect and
neutralise these forces to the benefrt of the" people Trade unions are
 usually prlme suspects. Their act1ons and statements are of ten said by

the political leaders to be instigated by the outside forces of neo-

colonialism. : ) B,

4 B.0O. Mwabweze, Constitutionalism. in the Emergent States, see
footnote 39, p. 164. -
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These general ideas have given bxrth to the: prevalent
attitude in Africa whereby,economic and social rlghts are, held to be

more important than civil and political r,lghts. Former Tanzaman

- President Juiius Myerere stated the rationale of this approach .1_n jthxs-:

way: . “

. What freedom has our subsistence farmer? -He scratches a |
bare living from the soil provided the rains do not -
. fail; his children work at his side without schooling,
medical care, or even good feeding. Certainly he has
freedom to vote and to speak as he wishes. But these
freedoms are much less real to him than his fréedom to
be exploited. Only as his poverty is reduced will his
existing, political freedom becozge properly meaningful
and. his” right to human dignity. -' . SRR

The same argument has also been stgted as follows:

Development requires significant economic.growth and-
social stability. Such growth and stability often
require limiting civil and political rights. Therefore,
development often requires the limitation of civil

45 Julius K. Nyerere. "Stability and Change in Africa" (An address
to the University of Toronto, 1969), printed in Africa Contemporary
Record 2 (1969-70), PP 33-31. See also Onésimo Silvevia, Africa South

of the Sahara: Part)i ﬁstems and Ideologies of Socialism (.S ockholm,
n and Sjoaren, ., 1o see how ideology affects trade union laws

)
~ and practices, see W, A, éelmg. Modernisation and African Labour: A

Tunisian Case Study (New York, Praeger, 1965); U.G. Damachi, The Role
of lTrade Unions 1n the Development of Ghana (New York, Praegar, 1974);
S E.D. Fawzi, The Labour Movement 1n the Sudan 1945-1955 (London The

Ghanaian Factory Worker: Industrial Man in Africa (Cambridge at the
- Univesity Press, ); and, especially, A.K. Ubeku, Industrial
Relations in Deve}Epmg Countries: The Case of Nigeria (London,

Macmillan, 1979)7 The Tasi work has a comprehenswe Blbllography of
works on African industrial relations.

~



. | 26
_li.ber'ti_es gnd political partiéipation to succeed. 40

'Thé ideg that ec‘;gnomic and ;ocial righté are more important than
individual _fre_édom- is not universally shared. The opposing argumént‘_is T

that 'devéloprrllentinequifgs active participation of people and the

| fulfillment Aof. bésic economic and social néédé to he effeétive.
Débri\f-at'ibn of civil and politidal rights and hhmér_; needs destro}s.'the'

.‘possibility‘bf people actively dafticipating in the process of |
developmeﬁt. Therefére. failure to provide for ht;mzin' right.s and basic

needs makes development impossible.47

’ In the context of this paper, it will suffice to observe how
the thesis'affects the attitudes of Afric_én ‘leaders towards trade union
freedom. It is argued that in order to ensure that f;'eedom of
industrial action does not become .industrial anarchy, the state must
~not be fette‘réd“ in its power to regulate union activities. Wage
increases not r‘n'a,tched by increases in productivity and profits can only“
be granted at the expense of the vast majority of "the pop.uiation who '_
live oi;f the land. Further, a -de\{eloping nation can ill_afford the
losses in person-hours that inordinate strikes entail. And

-

. furthermore, it is argued, that freedom of association could unde_r‘min'e

46 Ron 1. Meltzer, "International Human Rights and Development: ™
Evolving Conceptions and their Application to EC-ACP Relations”, in
Claude E. Welch, jr. and Ron I. Meltzer, eds., Human Rights and
Development in Africa {Albany, N.Y., Sunny Press, 1983).

47 1bid., p. 40.
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" national integration by protecting industrial action and political

assoctation.

In aubsequent chapters we shall examme fxrst the extent to wluch
some African laws regulatmg trade unions and trade union activities re
: dxctated by economlc “and social condmons in Afnca Secondly, we _
shall examine . the extent to.which there laws are conducive to the (
achievement of balanced economic and social progre.ss.

. It will be 1mportant to keep in mind the sentiment. expressed
in a 1972 meeting of the African Advxsory Commlttee of the ILO, durmg
which it was said that "any attempt to adopt standards on a régional
basis would be a backward step and would produce anomalles and tens1ons
between different regions." The Cormmttee drsapproved of what it
called "substandards for subhu_mans.‘-"1L8 The ILO therefore has
disapproved speeificaily of ideas tﬁat advocate the setting down of
' inferipr regional standards for workers in Africa in the field of

international labour law.

In the area of trade union rights, attempts by African states to
set inferior standards mean the curbing of trade union autonomy. The
curbing of union autonomy is based on the belief that economic and

social rights should take precedence over civil and political rights.

48 ILO, Mins. of Proceeds. of G.B., 170, 1967, p. 82, para. 156.



It follows‘therefore, that the refusal by the African Advisory
" Committee of -the ILO to sanction inferior standards for Africa is, by
necessary implication, a disavowal of the -contention that economic and

social rights are more.imbortant than civil and- political rights.

D. Institutional framework

1. The tripartite structure of the ILO

The principle of tripartism applies to both the International
: Labour Confereﬁce and the Governing Body of the [.L.0O. The .term refers
'té_,the constitutional ‘requirement.that government representatives |
participate on an equal fdoting w1th workers' and employers’
nepresentativeé. Article 3(1) of the ILO Constitution requires . that
the Conference be composed of

four representatives of each of the Members of whom two

shall be Government delegates and the others shall be

delegates representing respectively the employers and
workpeople of each of the Members.

With respect to the Governing Body, Article 7 provides that it

'

shall consist of fifty six persons - twenty-eight

representing governments, fourteen representing the

employers, and fourteen representing the workers.
Tripartism manifests itself at meetings of the two-bodies. Each of the

workers’ group, employers’ group and government delegates tend to speak

with one voice. Tripartism has been extended to committees.
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The Conference is the legislative body. Its functions
include the adoption of Conventions and Recommendations. 4% The
' fu_nctibnsso' of the Governing Body, which is the executive organ,
include: the consideration of Representations and Complaints againét
member states for failure to implement Conventiehs which they have
ratif_ied, the recommendation of action to be taken against a Member
which does not take the necessary action regarding the implementation
of Conventions, the response to recOmmendatiohs of a Commission of
Enquiry or a dec1sxon of the International Court of Justice concermng
a complaint, and the drawmg up of the rules concerning the powers,

functions and procedureof regional conferences.

2. The Committee of Experts on the Application of Conventions and

Recommendations

This Committee was set up in 1927. It was meant to. be the

43 Convention is open to ratification and theré%ore gives rise to
legal obligations. A Recommendation on-the other hand does not give
rise to legal obligations because it is not open to ratification. See
respectively Articles 5 and 6 of the Constitution of the International
~ Labour Orgamsatxon

50 For a recent examination fo the International Labour Conference
mcludln(g) its functions, powers, composition, meeting. and voting see .
Ebere Osieke, Constitutional Law and Practice in the International
Labour Organlzatlon (Den Haag, Martinus NijhofT, 1985}, pp. 81-102; See
also C. W, Jenks, "The sxgmfmance of the Tripartite Character of the

International Labour Organization", in Grotius Society Papers, May 28,
1936, 45-81.
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‘main SUpervisory 'oody Itcomprises experts who act in a personal

capacity. Their mdependence is remforced by the fact that they are

appointed by the Govermng Body followmg the proposal of the Director-

General of the International Labour Office. This procedure does not

involve their governments. They are drawn from persons of hlgh

qua11f1cat10ns in legal and socra] matters, and as a rule tend to come | ' %

from the Jud1c1ary

The Committee of Experts has emphasized that as far as the .
obllgatmns contained in Conventions are concerned,” these are to be met
~ regardless of the economic and social conditions in a given country.

The Report of the Committee of 1977 reads:

Subject only to any derogations which are expressly

- permitted by the Convention itself, these _requirements
remain constant and uniform for all countries. In
carrying out this work the Committee is guided by the
standards laid down in the Convention alone, mindful,
however, of the fact ghat the modes of implementation
may be different in different States. These are-

" international standards, and the manner in which their ,
implementé#tion is evaluated must be uniform and must not
be affected by concepts der'éved from any particular
social and economic system. : :

The Commlttee of Experts therefore apphes the standards contained in
.Conventlons in a s1m1lar manner to ail countries regardless of

) pol1t1ca1 and economic ideology, unless otherwise stated in the

~Convention itself. Further, the use of the word "constant" suggests

51 ILO, Rep. of Comm. of Exps., 1977, p. 1l1.



that the Committee’s pol1cy is that constructmns of Conventions should

not change from time to time, .

The Committee’s supervisory functions are performed by

examining documentary .evidence which is routinely submitted. In order .

to assess the. extent to which states that have ratified conventions a-re

complying with their obligations it examines government annual reports,

laws, regulations and comments of workers and employers organizations,

as well as government replies to its comments. The Committee’s" -
comments may be addressed to partieular conntries {n particulaf cases
or by -way of comprehensive study. Its individual comments may be by
way of "observations” of d{screpancies or "reqnest‘s"' for replies by
partlcular governments in foIlowmg reports Otrer and above the
individual comments addressed to particular governments on SpECIfIC '
laws, the Committee conducts a generel survey annually o‘f a particular
subjec;tﬁ.sz The basis of its survey a.‘re reports requested f.rom. all
-States resoecting ‘both Conventions and Recommendations relating to that
subject-matter, Ratification of th"e relevant Conventions is |
irrelevant; in practice'the' Committee requests reports from non-
ratifying stetes. The Committee of Experts has. generally been very

active and its observations. are often referred to by the Committee on

Freedom of Association.

52 An example is ILO, Collective Bargamlng A General Survey
(Geneva, 1983)
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“3. The Governing Body Committee on Freedom of Association

In 19514 the Governing Body eeta-blished the Committee on
Freedom of Assoeiation. It soon emerged as the most important body of
the ILO in the area of trade union rights. The rationale for its
establishment was that it would be a sifting mechanism for complaints
from governments, employers or workers. It was chai'ged with the
function of determining . which cases should be referred te the Fact-
Finding ahd Conciliation Commission on Freedom of Association.53 This
Commission was established in 1950 after an a‘greement between the ILO
and the Economic and Socxal Council of the Umted Nat1ons The
Comm1ttee S prommence was a direct result of the procedure for
referring cases to the Commissmn. The Committee (or the .Governin'g
Body) can refer a case to the Comm1531on only where the consent of the -
govenment ‘concerned has been obtained. Government consent has been
withheld in an overwhelming ﬁ:mber of cases. Thus out of over 1,300
cases heard by the Committee, only 5 have been referred to the
Co'fnmission.54 Consequently, the Committee has been, almost exclusively
of other ILO,bodiee, responsiéle for applying the relevant Conventions

and Recommendations to individual cases.

53 For a fairly early account and analysis of the
Commissions work see J.A.R. Nafziger, " The International
Labour Organization and Social Change: The Fact- Fmdmg and
Conciliation commission of Freedom of Association” in (1969)-
Int. Law and Politics, pp. 1-34.

54 Ibid, pp. 1-34. .
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The Committee reflects the ILO’s tripa;’tite structure. It
comprises eq{xal numbexjs of representative_s of governments, employers
and workers; They are éppointed by the Governiffg Body ‘from among-its
membefs. It exarﬁinés complaints relating to trade union rights from
governments, employers and workers. Generally it proceeds by way of
documentai‘)r evidence though in some cases, at the consent or request of
the government concerned, an ILO official may viﬁit a state .for an. on-

the-spot investigation. It meets in Geneva three times a year.

. The procedure followed is of a quasi-judicial nature. When a
complaint is brought, the Committee refers the allegations to the -
government concerned for its observations; these are to be submitted

within a time épecified by the Committee. When a government's

‘observations are received they are referred to the complainant for

further comment.
. o 1
"The final result regarding ééch complaint partly depends on
whether or not the government does in fact reply. If it does reply,

and. the Committee has the necessary information and arguments of the

parties, it will reach conclusions. It may be that a case will not

call for further examination, in whole or in part, or that it discloses

a breach of trade union rights. In the latter case the Committee makes
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- reccr)mrnenc_:lations55 drawing the attention of the government concerned to
the rules or princiﬁlés which have been violated. The Corr;mittee also
makes non-binding recdrﬁmendations about what shou_ld. be done to bring
the legislation, practice or acts within the accepted trade union
standards. In this process, the Committee primarily relies on Conven-
tions Nos. 87 and 98 and its own prior decisions in similar cﬁses. It
also’ relies at times on‘ the relevant general resolutions o_f‘the .
Governing Body, and the observations. of the Committee of Experts and.
Recomméndations éf the Governing Body. If a goyernment persisté in a
failure to reply, the case will be submitted Iio the G_O\{erning Body in a
report which- contains the allegations and substance of the case, -aﬂd
which details the unco-operative attitude of the government. \VYider
publicity of the case ensues and the Governing Body will take a

decision on it,

The Freedom of Association Committee has examined over 1,300
case,s.56 It has however, been Iargely unsuccessful, if success is

assessed in terms of c'ompliance with its recommendations. Although,

55 The Committee’s decisions are described in the ILO as
Recommendations.

56 Figures for Africa are as follows: Cases heard before indepen-
dence - at least 29; .cases heard after independence - at least 144;-
cases from North Africa - at least 47. Certain individual countries
. have had substantially more cases than others, eg. Morocco - 33, Congo
(Leopoldville) ~ 16, South Africa - 21, Cameroon - 6, Tunisa - 5, Egypt
- 4. Compiled from ILO, Freedom of Association: Digest of Decisions
and Principles of the Freedom of Association Commitiee of the Governing
Body of the TL O, 3rd ed., (Geneva, 1985).

1
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- even in .these terms ifs continued existenée is justified, its -s'uccéss

should‘ be measured in wider terms. Firét the shear number of
_complainfs, over 1,300 in about 35 years, originating alrﬂnost |
exclusively fr'ém trade'unionsfs.«-egupled with the fact that the number of
cases have been increasing since’the recession, is significant.

Second, its re'co‘mmendlation. with respect to coqiplaints, at the very

least, carry moral authority and are relied. on by trade unions .in the

‘ chafn'pionihg of their causés nationally and internationall‘y.57 Third,

in any assertion that énl aspect of trade union rights is customary
Vintern’ational law, the decisions of the Committee will be an important
"consideration8 They corstitute the largest and most detailed

enunciation of Principles of )international trade union law by an
.international organization. - And fourth, the Committee has made a more
general contribution to civil liberties in matters not directly - |
involving trade union activities. In many cases it has reiterated-the
principles of freedom of speech, assembiy. opinion and many other civil
liberties that could have a bearing on the formation and functioning of

trade unions.

_ 57 For a view as ‘to law courts in individual countries should use

" decisions of the Committee see M.Bendel, "The International Protection
of Trade Union Rights: A Canadian Case Study" in (1981) Ottawa Law
Review, 169 at 191. His suggestion is that they be given serious consideration.

_ 58 See ILO, Freedom of Association: Digest of Decisions and

Principles of the Freedom of Association Committee of the Governing
Body of the ILO, 3rd.” Ed. (Geneva, 1985) and for a very briel overview
of the principles enunciated by the Committee see A.]J. Pouyat, "The
ILO's Freedom of Association: standards and machinery: A Summing Up",
(1982) I.L.R., 287-301. - ' -
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The strength of the Committee arises from the fact that it
meets frequently to decide cases on an on-going basis and that it is
open to _national‘ and international organizations who have no
relationship of any sort with the ILO. lts strength is aiso relgted to
the fé‘ct that it ‘has claimed jurisdiction to hear and detergnine' cases
‘where the. issues relat;’to a Convention which has not been ratified by
the government concerned. [t treats mere membership of the ILO to be
sufficient for it to hear and decide é case. This claim has generally
not béen disp_uted by states in cases that have been heard by the
committee. Some states however prefer to argue their cases on the -

k-3

basis only of Conventions they have ratified.

a) The jurisdiction. of the Conimittee regarding Conventions

A numbler of improtant (_:onstitutional, legal issues remain

3 unresolved and-regarding the powers of the Committee both in respect of
cases where the Convention being invoked has been ratified by the
government concerned and where the éovernment.has not. At the outset,
it must be emphasized that the Governing Bo‘dy‘ Committee on Freedom of
Association is not vested with the power to receive‘ complaints. That
power is vested in the Governing Body. Article 24 of the ILO
Constitution vests that power. - It reads: ‘

In the event of any representation being made to the
International Labour Office by an industrial association of

36
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employers or of workers that employers or of workers that any
of the Members has failed to secure in any respect the

effective observance within its jurisdiction of any

Convention to which it is a party, the Governing Body may
communicate this representation to the Government against -
which' it is made, and may invite that Government to make such
statement on the subject as it may think fit. '

The Committee therefdre exercises power delegated to it by the

Governing Body. In fact the reports of the Committee are in law and

practice subject to the Body’s approval.

In 1951 when the Committee was created, the Governing Body did not -
expressly state that it was delegating to the Committee the po_\wer under
Article 24 of the ILO Constitution.>? There is however no other

provision in the Consitiution under which complaints can be lodged with

any ILO body. The Governing Body must therefore be.deem"c_'ad'. to have’ : o

LR o : S
nevertheless delegated to the Committee its power under Article 24, =~ = -
Accordingly therefore, the powers of the Committee on Freedom of
Association are circumscri‘bed‘b'y the powers vested in the Governing o

Body by Article 24 of the ILO Constitution..

i) The Jurisdiction of the Committee regarding ratified. Conventions - -

: , )
Article 24 of the JLO Constitution makes it clear that if a Member |
of the ILO has ratified a Convention, and a worKers’ association

alleges failure by that Mamber to effettively observe the Convention,

59 ILO, Mins. of Proceeds. of G.B:, 1951, pp.45, 58.
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.the Governmg Body is legally competent to recelve a complalnt m that

:-regard It is also clear from that Artlcle that the Governmg Body may

_by Article 25 of the ILO Constltutlon

1nv1te the government concerned to reply to. the allegatlons

~ : . OURELESS

It is the disposal of complaints by the -Commi-tte'e however that - .

' 'ealls for close examination The dlsposal of complamts is dealt w1th

T
If no statement is received within a reasonable tlme from the
- Government in question, or if the statement when received is
not deemed to be satisfactory by the Governing Body, the
latter shall have the right to publish the representatlon and
the statement, if any, made in. reply to 1t

Under Article 25 theréfore, :it is crie'ar;:that; the Governing ‘Body,

“has to make a dete'rmination ‘as to wh‘ether 'there has been a violation of

‘a Conventjon or not. [t is submltted however that the Govermng Body -

~

.hﬁas no power,to, publish its determmanon. Artlcle 25 aliows only the

repreSentation and the statement to be pubhshed. In th1s context, the

‘Governing' Body was apbarently intended to be a body through which a.

government in- breach of a Conventmn could be sub Jected to adverse

.;

publicity. Admittedly the Committee only gwes and publishes non-

- binding recommendations. Recommendatlons however are nevertheless a

form of determination and Artlele 25 does not permit the publ:shmg of

" determinations. = .

ii) The -Jurisdiction of the Committee regarding unratified conventions -



It was in. 1955 that the Commtttee on Freedom of Assocmtmn |

~ first claimed jurisdiction to apply the prmc1ples contamed in-a

Conventton whxch had not been ratxfxed by the Member state 1nvolved in
a case before it. 60 This Junsdxcnonal claim has been relterated 61
The basis.of the claxm. as advanced by theCommt_ttee,_ is that t_here are
certain fundamental principles embodied in' the ILO, Constitution, of )
which f reedotn of association is one, and that every member of the ILO
must be deemed to' have somé com_rmtment to these principles even 1f it
has not ratified the Convention that gv;s them substance. 62 The issue
is of course of general 1mportance but in relatlon to African states it

must be noticed that as at 1st January, 1986, of the 50 or so African

‘ ,'states. at least 43 were members of the:ILO. 63 "About’ 26 had ratified

Convention No. 87 while about 34 were parties to 'Conv_entxon No. 98. A

significant portion of African states therefore are _e'prsed'.,to the

jurisdiction the Committee claims. S

It was recognized not too long after the establishment of the
ILO that various principles of (i,n/ternatiqnal law, in particular thos__',e

relating to the law of treaties, would have to be reco’nside‘réd in the

.60 110, Off:cxal ‘Bulletin, Vol. XXXVIII (1954) 15-41.

81 218 Report, Cases Nos. 1126, 1136 and 1137, para. 212 Case
No. 1043, para 449. ) |

62 Ibld

63 1.0, Official Bulletin, Vol. LXCII, 1984, Series A, No. 3,
nggglement there was 1o addition to the membershlp as at lst _]anuary,

2
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- light of the unprecedented tripartite structﬁre_M by which workers,
employers and governments jointly adopted Conventions. Regarding the
signi“icance of tripartism within the ILO C. W. '_]elnks;_a former

Director-General of the ILO, had this to say:

It is the tripartite character of the Organisation, the new
role of employers’ and workers' organisations and
. representatives both in the formulation and in supervising
the application of international labour Conventions, which
has so altered the nature of the interpational legal process
_ as to make it necessary to reconsider, in respect of
A international labour Conventiogg, the substance of the
ordinary rates. of treaty law.

S qu example, the ordinarly rule of international law regaﬂrding
réservatidns to treaties is that a state may‘ sign, ratify or “accede to
é tréaty subject to reservations only if!it can obtain the consent of
all other states which are signatoriés or partieS'at_'the date of its
sign;t'ure, ..ratif.ication or accession as the case ma}'.lﬁ‘é".'zgé But from
the .outsét the International Labo_ur Office has assert_e‘d-‘that .
‘ljesezjvations to Conventions which are adoptéd by, and the application

. of which is internationally supervised by, tripartite bodies, cannot be

validated by the approval of governments alone.67 The éffect of “this

" .564 See C.W. Jenks, footnote 53.

65 C.W. Jenks, "The Significance, for International Law of the

 Tripartite Character of the ILO," (19373 22 Trans. Grot. Soc., 45 at
58. See also by Jenks, "Are International Labour Conventions

Agreements between Governments?", (1937) 15 Can. Bar. Rev. 574-8.

- 66 C.W. Jenks, "The Significance or International Law of- the
Tripartite Character of the ILO," see footnote 65, pp. 58,59.

67 Ibid, p. 59.

hl
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-modified. rule is that réserv_a_tions are inadmissible. The only way in
 which a reservation will be admissible is in z case where the
| Internaltional Labour Conference adopts a revising Convention
_incorporating the .reservation.f’s In gener;al. it may be said that those
rules of treaty law which would, if applied, stultify the ﬁarticipation
of workers and non~government.employers are modified so as ‘to avoid

thatl effect.

In ofder to-assess the constitutionality or legality of the.
Committees’ claim to jurisd;ction regarding states which ‘have not
ratifiéd a Convention, it is necessary to appreciate the legal nature
"of its Icléi'r_n. - The Committee has not expressly claimed that a Member of
;_thq_ ILO is bouhd: by Conventions' it has not ratified. Any such claim
would be clearly ultra vires Article 24 of the ILO Constitution. That
Article allows representations fo be made to the Governing Body where
it is alleged that "any of the Members has failed to secure in any |
'respect the effective»observance within its jurisdiction of any
Conve_ntion'to__ which it'is a p:;;rty." ' _The Committee has nét claimed
either that, in (apbax:entl:;() relying on Conventions r;ot ratified by a
gover-ximr.snt concerned, it is in reality applying the ILO Consititution.

This however is the only semblance of an arguable legal basis that the

Committee may have.

68 Ibid, p. 59. A
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In law the ground on which the committee appears to base its

:iurisdiction is not supportable. First,-it is clear that once a state
becomes a member of the ILO it can be taken to have accepted the
* principles contained in the ILO C'Zonstit'ut‘ion.._ It does not follow
however that the _member state also accepts by necessary 'implication ‘the
jurisdiction of the Committee to decide' on whether or not those
principles containéd in the ILO NConstitution have been effectively- -
imple;nented in any_pafti_cular c;ountry. It is one thing for a state to
accept certain general principles but quite ‘another for it to accept’
also the jurisdiction of any particular body to detérm‘ine whether or
not there has been a violation on any of those general principles.
- Thus ‘tho.ugh a Member of the ILO must be taken to have:committed itself -

io clause I(a) of the Philadelphia 'Declar.ation (annexed to the ILO
.Cpnstitution) which re-affirms the principle of "freedom of association_

las being] essentiél to sustained progress", it does not follow ‘that

the Member also accepts the jurisdiction of the Committee to hear °

complaints from workers in the country concerned.

- Second, it is doubtful whether the very"detéil'ed rules regarding‘l ‘
‘trade unions laid down by the Committee can be fairly said to derive
from the ILO Constitution or the Philadelphia- Declaration. The
Constitution and Declaration contain vague statements as to the need
for the right of association and its impprtar_lce to the well-being of
workers; the Committee indirectly“acknowledges this vagueness by

deciding virtually all its. cases on the basis of the wording of

—
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Conventions (and sometimes Recomrhendations) with hardly any referepce
to the ILO Constitution itself or the Declaration. Almost as a matter
of course the Committee will rely on the wording of a Convention even

where the state concerned has not ratified that Convention.

w e

------ ——___ Third, the Committee’s assertion of jurisdiction appears to’

_violate the principle pact sunt servanda upon which the whole system of

international law is based. This is so because the large majority of

the principles which the Committee applies realistically derive not

from the ILO Constitution Ibut from _the Conventions.- In addition, if it
had been intended that such a fundamental principle as pacta sunt
servanda be abrogated in the ILO it would have been done in a more
direct manner. - The principle is too sacrosanct to be displaced by
implication from the ILOS tripartite structure. On the contrary, ILO
practice supports the opposite conclusion; it differentiates between -
binding Conventions from th non-binding Recommendations and provides
in the case of-Conventions for a system of ratification. T'he
Idifferentiation‘ and the procedure for r,atificat'i'on are stultified if a
state is held to be bound by principles elaborated in Coﬁvéntion it has

not ratified..

And fourth, it should be recalled Article 37(1) of the ILO
nstitution provides that "any quéstion or dispute relating to the
interpretation of the Constitution ... shall be referred for decision

td\‘th'e International Court of Justice." There is no guidance in the

—
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ILO Cons'ti,tugion as to fhe meaning of "question" or’ "dispute". If,
however, complaints heard by_ the Committee can be regardécf as falling
within the meaning of those words, the Committee’s claim, in effect,
thgt' it‘apg_')lies the 'ILO'Const_itution., would appear to ‘be a usurp;tion ‘

bf the function of the International Court of Justice. 69

:Even if it were to be accepted-for grgument's s‘aker that the
“ Committee of Freedom of-Asséciatibn in reality 'interﬁréts the ILO
Constitution and the Philadelphia Declaration in cases where a state
has not ratified the applicable Convention, the legal basis upon which
the Commlttee refers at all to the unratified Convention needs to be
examined, One poss1b111ty is that the unratified Convention is
_reférred_ to only ‘as an aid to construing the ILO Constitution and the

Philadelphia Declaration.

The Vienna Convention on the Law of Treaties/0 provides in Article

31(2) and (3) as follows:

2. The context for the purpose of the interpretation of a
treaty shall comprise, in addition to the text, including its

69 For a more detailed descussion see. Ebere Osieke, "The Exercise
of the Judicial Function with respect to-the International Labour
Organisation," (1975) 47 B.Y.B.I.L. 315-340; and also by Osieke, "Ultra
Vires Acts in International Organisations: The Experience of the ILO "
(I976-77) 48 B.Y.B.I.L. 259-280. Neither of these articles discuss
directly the jurisdiction of the Committee on Free}dom of Association to

hear complaints.
70 Found in Ian Brownlie, Basic Documents~in International Law,
3rd. ed. (Oxford, Clarendon Press, 1983) ~




preamble and annexes:

(a) any agreement relatmg to the treaty which was made
between all the parties in connexion thh the
conclusion. of the treaty;

(b) any instrument which was made by. one or more partles in
.connexion with the conclusion of the treaty and accepted
by the other parties as an instrument related to the
.treaty .

" 3. There shall be taken 1nto account together with the

context: )

(a) any subsequent agreement between the parties regarding
the interpretation of the treaty or the apphcatmn
of its provisions;

(b) any subsequent practice in the applicaiton of the treaty .
which establishes the agreement of the parties regardmg
its interpretation;

(¢) any relevant rules of international law applicable in
the relations between the parties.

"-It..ns clear from clauses 2(a) and (b) and 3(a) (b) and (c) what
‘constxtutes the context" in the widest sense is a matter of consent
between the parties. - Accordingly therefore, in construmg the ILOI
Constitution the Committee has no legal basis upon whioh it can use as

an aid to interpretation a ponvention which has not been ratified by

the state concerned, : ' ' Va '\.\.

In the light of Article 31(3)(b) of the Vienna ¢onvention
law of . Treat:es, it is worth considering the legal ef\fect of < 7
acquiescence on the part of states, That Article allows a body
interpreting a treaty to take into account "any subsequent practice [by
the parties] in the application of the treaty."_ The failure of most
government representatines in proceedings in the ILO bodies and in

hearings of complaints before the Committee to object to the assertion
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. : by- the Cornmittee of jurisdiction regarding unratified Conventions is

| "practice" within the meaning of Article 31(3)(b). " Such praetiee
however cannot alter the clear and unambiguous language of Article- 24 |
of the iLO Constltutxon, which clearly states that the jurisdiction to
hear representations from Workers is 11m1ted to states wh1eh are
lparties to the Conventions which have allegedly been breached. And by
the same token, the doctrine of implied powers71 should not be applied

so as to confer a _]UI'lSdlCthIl which is clearly not conferred.

'+ b) The legal effects of ultra vires acts

At a national level, the ‘concept. of ultra ‘v'ir'e.s,.-t_,i/h.iqh operates to
nullify, ab initio, acts of government. organslvi'rhich a.re' not in
: 'conformity with superior norms is well estab'lis‘hed' in many 'legal &
systems. It hewever remains "a problemat1c and difficult questlon in

international law. 72 It has been observed that

»

The I.L.O. Constitution and ‘Standing Orders of the -
International Labour Conference and the Governing Body of the

, 71 This alleged doctrine asserts that international organisations .
derive their powers from international law and not their constitutions.
See generally for example Seyersted, "Is the International Personality
.of Intergovernmental Organisations Valid vis-a-vis Non-Members", (1964)
14 1.J.I.L. 233-269 and "International Personality of Intergovernmental
Organisations: Do their Capacities Really Depend upon their

Constitutions?" (1964) 4 I.J.I.L. 1-74. There is however a resgectable

body of opinion which maintains that the powers (and personality
derive exc¢lusively fkom their constituent instruments. See for example
C.W. Jenks, "The legal Personality of International Organisations,"
(1945) 22 B.Y.B.I.L. 267; Ian Brownlie, Principles of Public
International Law, 3rd ed., (Oxford, Clarendon Press, 1983) 677-682.

72 031eke, Ultra Vires Acts in ‘International Organisations: The
Experience of the ILO," (1976 77) 259 at 276.
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International Labour Office do not contain provisions. on .
whether any acts of the Organisation and its organs may be
regarded as illegal or unconstitutional or on the procedure

for determining- any claims of 1lleg1ahty or
unconst1tut10nal1ty 3

o

It has been argued as follows however in respect of those functions
which the Govermng Body may discharge w1thout the approval of some
other body (such as the power to hear complamts)
[1]f the Govermng Body demdes that it has not acted in an
unconstitutional manner, then the decisions concerned will be
binding on th organs and Members of. the I.L.(Q. to the extent
prescribed ,}H the I.L.O. Constitution or the relevart ‘
instrument. ' :
It is submitted however that thlS is a de51rab1e rule
;_\ regardlng many matters of procedure and matters where at least some
semblance of ‘an argument supports the Body's dec_131on. The rule is
undesirable in the matter of complaints under Article 24 of the ILO
Constltutlon where complamts may only be heard where the Convention

bemg 1nvoked Has been ratified by the State against wh1ch a complamt

is lodged.

C. Conclusion
It is clear that the International Labour Organization’s
tripartite structure loses much of its significance if governments,

after having participated on an equal footing with workers and

© 73 Ibid, p. 276.
74 Ibid., p. 276.
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emplbyeré- i\ndiscussing. formulating and adopting a.Coh_Vention. its
applicat'ion to a complaint affé_cting a par'ticular gdvern'ment should
débend on ratification by that government. ~\This flaw:hbwever is-the
result of the clear wording qf _ArtiEle 24 of'l the ILO é::';/'n.stitution which
pfov_ides_ for complaints to be heard in respect of parties who have
ratified the relevant Conventions. The very feeble attempt by the
Committée on'Fr{eédom of Association to justify its alleged jurisdiction
tﬁ_) hear complaints in respect of States which have ﬂot ratified the
Conventions concerned can be interpreted in at least two wéys. First,‘
the -Committee’s action can be seen as a zealous display of belief in
the need to protect workers’ interests.  Second, those who see the ILO
as being primarily intended a;t keeping workers contented but within a
capitalist ramewo‘rk méy interpret the Committee’s excess of

: N .
jurisdiction as a predccupation with that desire. ..

—
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. CHAPTERLI | -

THE ESTABLISHMENT OF TRADE UNIONS UNDER ARTICLE 2

OF CONVENTION NO. 97 =~ .
Article 2 of the Freedom of Associatidn and Protection of the
- Right to Qrgahize-ConventiQh (No. 87) is- designed to 'give expression to
-the basic right of workers to eétablish énd join organizations'. It
provides -tha}t “workers -without distincticir‘_l_”_yg_h_atsoever“ hlave "the right
to establish and, subject only to the rﬁles of the organization .
concerned, to join orgalﬁzation's of their own choosing." ".I‘lgis right to
establish or join orga;lizations should be exercisable "without previous

authorization."

A. The meaning of "without distinction whatsoever®

The words "without distinct.ion whatsoever” mean that f‘reedorﬁ
of association must be guaranteed without discrimination of apy Kind
based on matters such asi occupation, sex, colour, rgée,l beliefs,
natibnality or political opinion.2 The right gttach’es not only to
workers in the private‘ sector of the economy but also to civil se.rvants

and public service employees in genera1.3 _The right to form

1

1 15th Report, Case No. 102, para.” 141 (South Africa).

2 126th Report, Case No. 683, para. 25 (Lesotho)
187th’ Report, Case No. 957, para. 268 (UK/Antigua).

3 85th Report, Case No. 335, para. 452 (Peru).
208th Report, Case No.1015, para. 244 (Thailand).
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assopia}ions therefore extends to all workers; the extent of enjoyment s

of the rights however, may be restricted or limited in respect of the

police and armed forces, The Committee on Fréedom of Association h‘as*‘" -

reiterated the -rule and the exception regarding the police and armed .

forces in cases relating to public servants, agricultural workers,

plantation workers and the police and armed forces.

1. Occupational cétegories

. The Committee on Freedom of Association h.?s:‘;sw applied to the

letter Article 2 of Convention No. 87 and the exception relating to the

police and armed forces contained in Article 9 of ‘the _éame‘ %onvéntion.
It is instructive, however, to observe how the IL O and the Committ_ée'?-

have dealt with specific categories of workers.

Though the Committee has’ alw:ays' held that public servants ' -
have the right, under Article 2 of Convention'No. 87, to form trade
unions like other categories of workers, the International Labour -

Conference found it necessary to adopt a Convention specifiéaliy

.dealing with public servants. In June, 1978, the Conference adopted

the Convention (No. 151) concerning Protection of the Right to Organize
and Procedures for Determining Conditions of Employment in the Public

Service.# Article 5 of that Convention emphasizes that public '

4,.‘.There was also adopted in June, 1978, Recommendation (No. 159)
concerning Procedures for Determining Conditions of Employment in the’
Public Service. See ILO International Labour Conventions and
Recommendations (1919-1981), (Geneva, 1982).
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. employees shall enjoy adequate protectton agamst any. acts of , .

1nterference by a publlc authortty in’ thetr estabhshment The

.Commlttee. however. made it clear that Conv@ntlon No 98 "by laying

down certain prov131ons concernmg, in- parttcular, protectton agalnst

anti-union d1scr1m1natton . [dtd] not in eny way contradlct or dilute -

“the. basic right of ‘association guaranteed to all workers by V1rtue of

Convention No. 8§7. n5 Conventmn No 151 is therefore understood as

having been intended to add to and not derogate f,rom.‘ any rights public - -~

employees have deriving from any other Convention. The Committee’s

view appears to be supported by Arttcle 1 whtch sttpulates that
' Conventlon No 151 "apphes to all persons employed by public

_.authorlttes, to the extent that more favorable prov1s1ons in other

international labour Convent1ons are not apphcable to them

It is not sufficient to allow pubhc employees to form

associations that are not trade umons 1:1 the true sense. In one

- case,6 legisiation allowed public sector employees to fdl‘m

"assqciations" which did not enjoy the same advantages #nd privileges
as trade unions. The Committee found the law concerned to be in

violation of the principle against discrimination.

-
-~

The committee determined . that the right of public servants to

5 234th Report, Case No. 1261, paras. 363 and 364 (UK).
6 48th Report, Case No. 193, para. 52 (Burma).
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form. trade unions cannot i)e_-takeﬁ away by custom and aéréemenf. It has
heard a case! where by cus'tgm.and agreement between pubiic authorities
and port emplbyees the lgtter were cléssified as governﬁent offiéi‘als

and therefore outside the Trade Unions Act. The gévefnmen{. cqh‘cerned

- (which was a party to Convention No. -87) gonsideréd that the ‘cus‘tolx-n énd_
agreement took the port employees ;utside- :the scope df fhe- quiv"entior'l...- R
The Com'mittee' held that the provisions of the Convention could not be
modified 'as.regards p{’articulaf,catégorie‘s of workers because of any -'
'pz;i'vate or naiional agreément, cu\stom or other arrangement between such
éategories of wo}kers and the‘.gov_ernment. -

-
M 2

A number of African éountries have legislation (respecting
. the right' to organize)‘ whioh does not differentiate between public
servants and other catégories c;f ‘employees.r lBenin, Egypt, the Ivor_y
Coast, Kenya, Sene_éal, Swaziland and Tunisia are examples.8 A few
African countries such_‘as Caméroon. Djibouti and Gabon Ha\;re special
legislatibn for put')‘lic' ser_vants.9 Yet other African countries inclu-
: .ding Ethiopia, Lib‘e’ria, and Zimbabwe do no‘c.rgcognize the right.,of

public service officials tc organize themselves into trade unions. In-

7 Ibid., para 54. }

8 Other countries with similar legislation include Argentina,
_Australia, Austria, Bulgaria, Bydorussian SSR, Cuba, Costa Rica,
Germany, France and the United Kingdom. There are many others. The
ILO, Freedom of Association and Collective Bargaining: General Survey

(Geg\::;m 1983), p.25, and generally Chapter HI on discFimination.
. i v D. I ‘ . | 2 o
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~L1ber1a. the right to orgamze is in certam cases- demed to workers ‘H'k

pubhc undertakmgs 10 It is clear that leglslatlon which demes the

right to orgamze, i.e., the. r1ght to form trade unions to a any categorz

of Wt:)rkers.‘-EXcept- the police or armed forces, violates Convention No.
g7.11 |

Lik‘e' public-servants, agricultui‘al warkers are the subject of

‘a special ILO Convention. The right of association of agricultural .

workers is stated in Article 1 of Convention 11, the Rights of Associa-

" tion and‘Cpmbiriation of Agricultural Workers, 1921. That provision
states that a member of the ILO which ratifies the Convention

“"undertakes to secure to all those engaged in agriculture the same

rights of association and combination as to industrial workers,...".

‘At the time however, the rights of industrial workers had not yet been

expressed in a concrete way. Article 2 of Convention No. 87 eventually
expressed concretely the right of assoc1at10n of all workers
~ As for plantation workers the Committee on' Freedom of

Association has referred to, a resolution adopted by the Plantations

" Committee of the Intérﬁa_tionall Labour Conference at its First Session

B e

10 1bid., p. 27.

11 Note however, that the Committee has made it clear, as-is
discussed later, that though the right to form unions is universal,
with the exception only of the police and armed forces, the exercise of
other trade union rights can depend on the category of workers
concerned.



+ N

S

—

”

‘in 1950. 12 The resolutibn provides, inter alia, that employers should

remove hindrances, to the organization, of trade unions by plantation -

‘workers.

-

It is common in ILO Conventions-dealing with freedom of
association to provide for an exception in the -case of .the police and.

armed forces.- Article 9(1) of .Convention No. 87 is typ'ical: "The

extent to which the guarantees proirided for in this Convention shall

“‘apply to the arm‘éd forces and the police shall be determined by

national laws and regulations.”13 ‘In the Committee’s view, Article

9(1)

. cannot warrant the assumption that any limitations or

- exclusions imposed by legislation of a State as regards the
trade union rights of the armed forces and the police are
contrary to the Convention; this is a matter which has bfen
left to the discretion of the State Members of the ILO. 4

Il

The Committee has not taken it upon itself to determine whether the

restrictions imposed are excessive or not.

The word "extent" used in' Article G{1) of Convention No. 87

12 119th Report, Case No. 611, para. 93 (Costa Rica).

13 The exclusion regarding the police and armed forces is also
found in other Conventions notably Convention No. 98 in Article 5(1)
and Convention no. 151 in Article 1(3). See ILO International Labour
Conventions and Recommendations (1919-1981), (Geneva, 1982).

14 145 Report, Case No, 778, paras. 19 and 20 (France). 207th
Report, Case No. 971, para. 52 (Dominican Republic).

s . -
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howévef, would seem in this writer’s view, to imply that certain
restrictipns may be imposed but that total deni:al.- in law or in
practice, of all the rights in the Conventions is prohibited. In a
case wheréb members of the policg' force filed a comptaint the C'o.mmittec_
expressed the hope that legislation would be 'adorptgd..'t_o "define the |
exact extent of the trade ‘unionA rights of Lthat]_ category of
workers."15 It seems theréfore that at least the police and armed
forces have, in so far as is presently relevant, trade union rights in.
a genereal sense, but that the extent of enjoyment of this right is

left to be_de’cided by the members of the ILO individually.

Where, however; the law regarding the police aud‘ ar-:ﬁed“force.s
sefs out the extent to which trade u_nion rights are to be enjoyed gnd
“the sanctions to be imposed for exceeding the limits of those. fights,
the Committee has declined to inquire into the severity of the
§anctions. ”Il‘he-law in Spain prohibited the attendance of members of .
~ the policé force at public meetings. As regards the severi‘ty of the
punishment im_poséd for attendance the _Committee declined to make any.

" 4
" recommendations. 16

15 211th Report, Case No. 1010, para. 52, (Spain).
16 207th Report, Case No. 979, para. 52 (Spain).



a) Duues of a "highly conf1dent1a1

-~
-

nature"
_ - Convention No 151 seems to have introduced an exception
beyond Conventions No. 87 and 98, respe_cting the categories of ‘workers

which may belong' 1o a union. Article 1(3) contains the*usual exception

: respecting the armed forces and police. ~Article 1(2) states, inter

alia, that the extent to whlch guarantees provided’ for in Conventlon
No. 151 shall apply to employees whose duties are of a "highly

confidential nature" shall be wdetermined by national laws and

regulations. o » T e

-

On any list of matters that are of a highly confidential nature,
those relating to the security of a nation will rank high. In Africa,
however, the instability of the governments is perhaps enough to make
the government more sensitive to matters relatmg to national security
than other regions of the world. At the same time, there is also the

tendency to identify the presidency with a particular individual

' because,-inter alia, that individual led the country to independence.

The government’s temptation to widen the .meaning of confidential is
likely to be proportionately higher under such systems. Refer'ring tol
the one-party presidential regimes, B.O. Nwabueze, a Ieading authority
in Commonwealth African Constitutional Law, has said:
The President is a personal ruler, he is indeed the
government, and as such is identified with the

state. National security is thus given a personal
dimension too. It involves not only the security
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of the state and its institutions, but also the
security of the President’s tenure of office.
. Anything that threatens the security of: his
. continuance in office is also a threat to the
security of the nation. He is the symbol of the
nation, and the instrument through which this ‘
personal identification is achieved .is the single -
or -dominant party. A threat to. the security of the

party is therefore vieu}ed as a threat to the

- security of the ,nat'ion._l--_,..._.,-.._. R

The Committee on.Freedom of Association has had an |
opportunity to apply the phras'é "highly cbnfidential nature" in at
least one caée.18 The facts of that case were not in dispute. Public
servants who worked for thg British government communications
--"-headquartérs were denied the right to form or join a trade-union of
theil_~ own choosing . They were compfalled by certain measures under
nationél laws to relinquish their membership of a trade union following
the disruption of operations at thé headquarters.- The‘?’governmernl
stated that it was 7the headquarters’ function to ensure the security of
the country’s military and officiai communications and to provide
signals intelligence in accordance ‘with the :_*equirements laid down by '
ihe government in support of the goverment's defence and foreign
policies. The government argued thét the; work of the public servants-
vyas highly confidenﬁal and that thereforé the measures taken were

permissible under Articte 1(2) of _Conventidn No. 151,

5

17 Nwabueze, B.O. Presidentialism in Commonwealth Africa (New
York, St. Martin's Press, 1974), p. 298.

18 125th Report, Case No.-1261 (UK), 1984.




The Committee rejected this argument. It observed that the -

Committee and .the Committee of Experts had "always taken the view that

~ the exclusion of public servants from this fundamental right

‘contravenes [Convention No. 87_]." The Committee on Freedom of

Association stated that:

Convention No. 151, which was intended to
complement the Right to Organize and Collective
Bargaining Convention, 1949 (No. 98) by laying down’
certain provisions concerning, in particular,
protection against anti-~union discrimination and

the determination of terms and conditions of
employment as these relate to the public service in
general, in any way contradicts or dilutes the

basic rights of association guaranteed to Tbl '
workers by virtue of Convention No. 87.

The Committee was fully conscious of the special position of '

civil servants. It went on to say:

The Committee acknowledges that the special nature
of the functions of public servants engaged in the
administration of the state and, in particular, the
fact that their terms and conditions of employment

- may be determined otherwise than by a free

collective bargaininf process, was recognized by
Convention No. 98. 0

The Committee continued however, that "the exclusion of certain

categories of workers in Conventions_Nos. 98 and 151" [could not] be

- interpreted as affecting or minimizing in any way the basic right to

organize of all workers guaranteed. by Convention No. 87." It concluded

19 Ibid., para, 383.-
20 Ibid., para, 364.
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that there was nothmg in either Convenuon No 98 or Conventlon No.
151 which - 1nd1c:ated an 1ntent1on to limit the scope of Conventlon No

87 w1th regard to categories of workers who may belong to a union.

-

" This aspect of the Committee’s views is not free from flaws.

‘The exception relating to employees whose duties are of a "highly_'
~confidential nature" in Convention No. 151 was not used in Conventith‘
87 or 98. All these Convennons however, contain the ‘exception -
relating to the police and armed forces The Committee did not address
itself to the poss1b1e significance of_ this fact in arriving at the‘

conclusion that nothing in either Convention No. 98 o'r'1'51 indicates an
) intention to llimit the scope of Convention No. 87. It is also curious
that while reférring to the i;)reparatory work of Convention No; 98 it

did not refer to the preparatory work leading to the adoption -of |
Convention No. 151. - The cbntext in which Convention No. 151 was
adopted would be relatively more irnp<_)rtar1t21 because Britain advanced
an argument based on Convention No. 151.

The Preamble of Convention No. 151 gives some indication of
at least the general purpose of that ‘Convention. It first notes the
‘terms of Conventions Nos. 87 and 98 as well as the Workers’

Representatives Convention (No. '135) of 1971 and the Workers

’

21 See Rec. of Proceeds., I.L. Conf., 64th Session, 1978
d1scussed later in this Chapter.
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Representatwes Recommendauon (No 143):22 of the sarnie year. Second,
it states that Convenuon No. 98 "does not. covér certaln categories of
public employees" and that Convention No. 135 and' Recommendation No.
143 "apply to workers’ représentatives:lin ~the undertaﬁing." The
"noting" of fhe terfné of Convéntions _Nbs. 87,98, and 135, and
Recommendation No. 143 seems to indicate that the contents of these
instruments were not to be affected by Con_véntion No. 151.

The Preamble of Convention No. 151 inﬁicaies it was aimed at .

providing remedies in three areas. First it notes "the considerable

expansion of publicﬁ service activities in manyacountri'es and the need
for .soun'd laboqr relations between public authorities and ‘public )

empléyees’ organiéations." Second, it recognizes "the gréat diversity

of political, social and eéonomic systems among member States and the
differences in practice among them. And third, the preamble notes "the
difficulﬁes of interpretéﬁon'_' which ar.ose‘_in respect of the

application of Convention‘ no. 98 to public servants and "the

_observations of- the supervisory bodies of the lILO on a number of

occasibr.lsu that some governments have gpplied these brovision’s in a

manner which excludes large groups of public employees from coverage of

- that convention. " k The Committee did not, however, rely on the preamble

22 Conventlon No. 135 and Recommendation No. 143 are intended
among other things to protect workers representatives from prejudicial
acts of employers on account of their--trade union membership or
activities. See ILO International Labour Conventions and
Recommendations (1919-1981), (Geneva, 1982).
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to arrive at its' conclusions or to confirm‘theﬁ\. A préamble can be
used as an aid in thel interpretation: 6f a Convention.

The Committee relied heavily on two provisions." First, it
relied on the fact that:Arti;le 6 of convention No. 98 expressly states
that- the Convention should not be cons't‘rue'dr as prejudicing the rights-
or status of public servants engaged in the administration of the
state. It said that Article 6 of Convention No. 98 therefore did not

affect the rights of all workers to organize under Convention No. 87.

* Second, it relied on Article 1(1) of Convention No. 151. That Article

_'states that Convention No. 151 applies to all -persons employed by

public authorities "to the extent that more favourable provisions in
other in;ernationﬂ@-bour Conventi_ons are not applicable to them." In
a nutshell, the rights of all workers under Convention No. 87 to form

trade unions was preserved by both Convention No. 98 and Convention No.

151.24

The Committee’s reasoning regafding the effect of Convention

- No. 98 on Convention No. 8‘7 and the effect of Article 1(1) of

. Convention No. 151 on the two Conventions is easy to follow. It is a

23 Article 31(1) of the Vienna Convention on. the Law of Treaties,

1969, provides that "[a] treaty should be interpreted in good faith in
-accordance with the ordinary meaning to” be given to the terms of the

treaty in their context in the light of its object and purpose."
According to Article 31(2) of the Vienna Convention, the preamble of a
treaty constitutes, for interpretational purposes, part of the context.

24 126th Report, Case No. 1261, paras. 365 and 366 (UK); see case ..
No. 1078 (Spain), also involving security. '



long step in the argument howéier, to suggest that sincﬁ Article "1(1)

of Co@}{eption No. 151 did not derogate from the rights‘co'ntained 'iri‘ the
'othcr Conventions, the other provisions of Cénventibn No. 151 itself

could not qualify those rights. Convent'ion No. 151 sh;)uld have been
read as a whole and, in particular; the effect of Article 1(2) on .l
Article 1(1) ‘'should have been considered. It is unfortunate that the

| Committee rea'ched its conclusion withoﬁt considering the apblicability

of the words "highly confidential nature" to the security work of the-
complaihants. Of the arguments advanced by the United Kiﬂgdom the one
reléting to the meaning.of those words seems to have been _tﬁe most

persuasive.

The preparatdf-y work leading to the adoption of Article 1(2)
of Conventioh No. 151 supports the a‘rgﬁment of the Unitéd Kingdom that
security officers -performed duties’ of a "highly confidential nature"
and that th'ey' were therefore outside the scope of the Convention.

There was_coris_iderable discussion on the Article & draft form at the
International Labour Conference in 1977. The_z United States suggested
the exclusion of "sensitive c;;tegories o-f persons due to obligations
arising from their states and the nature of their qunctions'."z5 It was
not stated to which oingatith they w‘ere. referring but it seems clear
that "sensitive_categories_" would include security officers. The

American Government Member specifically referred to the need to exclude

25 Ibid., para. 34.
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judges and policy makers from the scope of Convention No. 151.
Workers'’ Men;bers however, would not accept any exclusions from tﬁe
fundamental right of all workers to belong to a trade union and to
participate in its ac_tivities.26

1

The United Kingdom was also concerned about the security

"‘aspects of the proposed Article 1(2). It was suggested by the United

Kingdom that "[t]he definition of the categories covered by the terms

armed forces and police shall be according to national law and

practice." Workers’ Members were concerned such a provision might be

too liberally applied.27

The Working Party which prepared the draft of Convention No.

151 recognized thai there were certain cateébries of workers who,
though not.constituting part of the police or armed fofces, per‘formed
similér functions. It was therefore, sﬁggested by the Working Party
that "a reference in the Preamble to the diversity of national laws and
practice with.regard to the public service cou_ld' serve to acknowledge
the poéition of those categories of workers."28  Further, the Working
Party suggested that the application of Convention No. 151 to workers

performing similar functions to those of the armed forces and the

26 1LO, Rec. of Proceeds. I.L. Conf., 63rd Session, 1977, No. 26,.

para. 34, :
27 Ibid., para. 40
28 bid., para. 50.
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police could best be dealt with by the Committee of Experts on tht_a' o

S

-~ Application of Conventions.and Recommendations in the exercise of - its )

supervisory functions. The Committee of Experts had performed similar. .

functions in interpreting Conventions containing the expression "armed

forces and the police."2’ Yhe proposal was adopted by 153,082 votes to _

980 witﬁ 10,339 abster1tions.30 All proposed amendments were Withdra_wn.
The. Workgrs Members accepted Article 1(2) of Convention Nb 151 in its
pfesent form principally because of the inclusion of the word "higﬁly".
They had expressed the fear that unless "confidential" was qualified by
”highly", many public employees would: be exciuded.Bl | |
There was no dispute as to whether or not Convention No.ﬂIISI g
shoul& apply to th_e: police .e}ﬁd armed force.s._. The ques,tionlwas whether
another 'category should élsB be excluded and what that category should
be. It was argued by. _gm;ﬁ_loye_rs and workers at the -Conference that
persons who performed wb;i{ gf a "higﬁly confidential nature" should& be
‘the additional category. The general consensus was that the words
'l "duties of a highly confidential nature" -wefe primarily intended to.
cover security officers.32 The decision of the‘Conimitfee Von Preedom- of

Association in the case;invblving the United Kingdom defeated the

-

29 Ibid., para. 50.
- 30 Ibid. para. 55.
31 Ibid., para. 27.
32 Ibid., paras. 34, 40 and 50.



intentions of the International Labour Conference w1th regard to '

Article 1(2) of the Convennon No 151,

The dec131on will be 1gnored at least in Afrlca There,

‘because of the 1nstab111ty of governments, securxty of fmers serve not

only to safeguard the secumt)f of the State but-_also the‘secumty of
tenure of theu‘Head of State who personifies it- To allow secunty
offxcers to form trade unions - would make ava11ab1e to securlty OfflCEIb
an 1nst1tut10n that could be use to dlsrupt the State or dlsplace its
leader. That lgader is unlikely to allow. sue_h a development.

L e ————m
/ “‘e—--"

B. Thé Meamng of "of theu‘ own choo'=1ng"

Workers must be able under 'Artlcle 2 of Conventmn No. 87 to

~ -establish and join organizations which are “of their own choosm ."
i ga g

This freedom of choice is often directly or indirectly restricted or

curtailed by law or practice particularly in Africa.

1. Trade union monopoly directly ,im'posed by-law

_ Trade union monopoly is s-aid'to‘e'xis't ':tav'_hefe't,he law provides
that there shall be only one labour organizetieh in“a state or one
labour organization serving a barticular category Qf‘Workers.33 There
is no reason, however, whj the terms should be ‘restrieted to trade

union monopoly baséd on worker cla'ss, namely} where:bnly one union is

33 7.A. Erstling, The Right To Orgamze (Geneva, ILO, 1977), p.

19. See generally on trade union monopoly, Chapter 2.



, allowed by law. to represent workers m the same trad Y

It would be equally descrrptxve of a system common in®

"'every umon is obliged to aff1l1ate to one trade umon congress

*

-

The ILO’s att1tude to trade union monopoly is clear

Commrttee of Experts has streseed that there 1s a dlfference between

/ . voluntary and légal]y 1mposed monop-ohes

: Commmee has consxde;ed’ the p0551b111ty of workers benef1tt1ng from a

Y

proceedings of the International Labour Conference.

There is a fundamental difference, with respect to -
the guarantees of freedom of association and - :

- arotection of the right to organize, between a

sttuadon in which a trade union monopoly is™ .

" instituted or maintained by legislation and the

factual situations which are found to exist in

-certain countries in which all the trade union ;-.a; L
_organizations join togéther voluntarily in a smgle S
.federation or confederation, without this- being the -

direct or indirect result of legxslat:ve provisions .
applicable to trade unions and'to the “establishment
of .trade union-organizationn. The fact that_
workers and employers generally find it in their
interest to avoid a multlphcetlon of the number ?f

© competing arganizations does not,’ in fact, appear

st

sufficient to justify direct or indirect

“\intervention by the State, ang, especially,

mtefzrventlon3 Aby the State by means of
legislation.

In deahng with matters of tradé union rnonopoly. the'

umf_:e‘d trade union movement but has preferred to refer orly to

-

Labo_ur 'Conference. the Committee has observed, by including the words

. 34 149th Report, Case No..732, .para 36 (Togo); 172nd
#Report, Casve No. 641, para. 387, (Canada).

¥

.
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"organization of their own choosing"35 in Article 2 of Convention No

87 made allowance for- the fact that in certain countnes. there are a

_ number of different workers orgamzatmns which an individual may

choose to Jom. He may x:hoose to Jom an organization for
occupational, denominational or pol1t1cal reasons. It has not dealt
with the issue of whether a unified trade union movement is preferable
for workers to trade union pluralism.36
The Committee has held that Article2 of - Convention No. 87,37

"is in no way intended as an expression of 'support either for the idea

“of trade union unity or for that of trade union diversity."38 In other

words, in the Committee’s view, although the Convention is not inclined

¢

-‘to make trade union diversity an -obligaiion, it does at least require

this diversity to remain legally possible 1n all cases. It has been
neld to be-a v1olauon of . Arth le'2 to refuse registration of a trade

union on the grounds that a trade union aIready exists. for the same

employees as those who ‘ .be representgd by a new union seeking

registration, or the fact-that the. existing union holds & bargaining

”

35 Emphasis added. . . ‘
36 127th Report, Case No. 660 para. 269 (Maur1talua) 160th

Report, Case No. 841, para. 1387 (Canada)

37 o worke

The relevant part is that conferrmg the right to workers to
form "organisations: of their own choosing".

38 105th Report, Case No. 531 para. 283 (Panama) 158th Report
Case No. 824, para. 293 (Dahomey) -

\
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ceruflcate in respect of such class of employees 39 The Committee was
of the same view where the refusal to: regISter a union was made on the
grounds that an already exlstmg umon was sufflcxently representative

of the inter_est which the uniop. seeking ijegistration proposed to

defend. 40

The Committee has been well aware of the possible effects of
" certain ways of circumventing the general prihciple of 'chdice of a
union. Thus where workers' organizations have themselves requested
unification of the trade unions and this desire has been given

permanence in a law, the Committee has -pointe“d -out that when a unified
trade umon movement result solely from the will of werker‘e, this

. S1tuat1on need not be sanctloned by legal texts. 41 Legal obligations

to pay contributions of money to a single natmna_l trade unlon-l_
lmovement, whether dr not workers are members, have also been
disapproved of. The Committee has said that this represents a further
consecratxen and strengthening of that monopoly, 42 1 that case, the,
complaint was lodged by hon-members. It seemed that a compulsory fee

imposed by law over members only is permissible.

.

.39 15t Report, Case No. 103, para. 212--(i]K/Southern Rhodesia)‘. '
40 149th Report, Case No. 709, para. 107 (Mauritus).

41 .83rd Report, Case No. 393, paras. 64 and 65 (Syria).

42 e5th Report, Case No. 266 paras. 61 and 62 (.P_ortt_lgal).



‘Trade union monopély imposed by law ié therefore lincompa;@ble
with Convention 87 regardless of the form it takes. Thus; the three
mai'h forms of tfade union monopoly are prohibited: monopoly at the ! '
primary trade union level, namely, at the level of the undert&fki_ng,
public body, occupation or _trade: monopoly at all trade union levels,
namely, prohibition of diversity at local, regional or national level:

~ and monopoly through trade union legislation. This latter type is'

" usually effected by conferr;ng on the officer registering trade unions
'dis'cretionarly power to ref_q_s_g registration. For example, some laws
empdwer an-officer to refuse-regis‘trétion where, in the officer’s

¢ opinion, there is already a union that adequately répresénts the
interest sought to be defended or where the officer considers that it
would not be in the interests of the workers concerned. to register a
new uriioq.

In Af_rica there is 'general belief in the desirability, if not
necessity, of unified trade union movements. It is said that a
‘gieveloping nation can ill-afford the extra.time, human and financial

T .'resources necessary for public authorities, \}vho-are usually the largest
employer, to deal with a multiplicity of trade unions. In Ethiopia."
all industrial unions must joir; the All-Ethiopia Trade Union which is a
national confederation. By law, it is representative of "all workers

in I:“,thiﬂ;')pia.”ﬁ'3 Unions in Sudan are permitted to form nationwide

43 Quoted from ].A.' Erstling, The Right to Organize (Geneva, ILO,
1977) p. 23. -
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| federations but not more than one federation may be formed for manual
workers, and one for non-manual workers. ¥ This means tha1': a maximum.
_bf only two féder_ations are possible. The National Union of Tanganyika
Workers is es'tablished by law in Tanzania. It is .'the sole trade union
pérmitted by law but there.are several occupational branchés.45

Affiliation to a single trade union permitted by law is compulsory in
Uganda.%' The law establishes the National Organization of Trade

Unions which by law is the onlj national wor}«:ers' organization. In
Zambia only one union is allowed fbf each. category of workers. Each
union must belong to"the Zambia Congress of Trade Union.;,'. 47 All these
provisions are clearly contrary to Article '2. of Convention No. 87 which
provides, inter @, that workers must be able to form "organisations

of 't_h'eir_-own choosing" and the Cbmrﬁittee has so found in a number of |
cases. 48 o | SR S

(; .

2. Factors indirectly affecting choice of union

So far we have dealt with cases where the law directly

-~

44 See J.A. Erstling, Ibid, p. 23.
45 See J.A. Erstling, Ibid., pp. 23, 24.
46.See J.A. Erstling, Ibid., p. 24.

47 Industrial Relations Act, 1971, sections 5 and 4. See ILO,
Legislative Services, 1971.

4'8_ 127th Report, Case No. 660, para. 269 (Mauritania); 160th
Report, Case No. 841, para. 387 (Canada). For a general discussion on
trade union monopolies see ILO, Freedom of Association and Collective
Bargaining: A general Survey, (Geneva, 1983), pp. 43-48.
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'irﬁposes trade union monopoly, There are however other factors that may
in practice adversely affect the right of workers to choos‘e a union.

In the _brief rule laid down by the Committee is that governmerits' must
not, in their lav-vs or théir practices, unduly ‘inflqence the right of

workers to choose a union.49

Of all the factors that may affect the choice of union the’
‘phenomenqn' of union’ securitf arrangement is perhaps: the gn-ost
interesting. Union security is a generic term referring to
arrangements where union m_embersﬁip or some of its financial aspects |
become a condition of erm:ﬂoytnent..50 Union security arrangeﬁents are
aimed at consolidating membership and controlling la'bour-supply. .Such‘
, arrangemehts may .th.erefore have repercussions not only oh an employer’s
business but also on other unions ‘_c-)r eveﬁ individuals ‘who are not
‘members of a union. The closed shop -is the strongest form of union.
security. It was first used by trade unions about 200 years'agd.SI 'Al
that time unions had to take strong steps to survive in an
unaccommodating atmosphere.

Criticisms of union security are not new. Soon after the

L]

closed shop was first used it was criticized on various grounds. Some.

49 See generally, ILO, Freedom of Association: Digest of Decisions
and Principles of the Freedom of Association Committee of the Governing
Body of the ILO, 3rd. ed. (Geneva, 1985), paras. 222-251.

50 J.A. Erstling, E. Cordova and M, Ozaki, "Union Security
Arrangements: An International.‘Overview,“ (1980) 119 I.L.R., 19.

51 Ibid., p. 19.
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“alleged that it violated the right to work and freedom .°f ésso_éiation.
Others claimed that it encouréged trade union monopoly and unduly
restricted management decis,‘_"yms pa.rticularly regarding recruitment

options. 52 .

The types of union security. have increased in number and have
“become more complek. Some forms make emplbyment conditional on unién
membership. - _Ot'her fprn‘ls‘do not make trade union membership compulsory
but exert pressure on non-members to be.come‘ members by making the
payment of union dues or other contributions a c'dnditior; of employment.’
Yet others oblige an employée to give union membérs preference in
‘hiring, firing or ‘promotion.53 .,,'Whatever form union security takes, .
however, the questioﬁ has -always been-its compatibility with freedom of
association; does the righ{ to esta‘blish and join organizations of the
worker’s choosing necessérily imply a right not to join at all? In
other' wérds. how far-in law can a union.'be a_llowed -to go in
consolidating its membership or controlling labour supply'through Enion
- security before the freedom of ﬁon~member,s td form organizations-can be

~ affected? .

addressed the possibility that upion security can adversely affect the ..

The Committee on Freedom of Association has not fully

52 Ibid., p. 19.

33 There are many other forms.
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right of other workers to choose a-union. * It.has based its reasoniné
on'a statemegt_ bf_ the Committee on Industr_‘ial Relations appointed by
the International' Labour Conference in 1949, The Committee on Freedom

of Association has said that aq_coi'ding to that statement:

Convention No. 87 can in no way be interpreted as
authorizing or prohibiting union security arrange-
ments, such questions being matters for regulation
in accordance with national practice. According to
this statement, those countries ~ and more
“particularly those countries having trade union
pluralism - would in no way be bound under the
provisions of the Convention to permit union
security clauses either by law or as a mater of
custom, while other countries which allow such
clauses should not be placed in the position é\I
being unable to ratify [Convention No. 87].

Oh this basis, the Committee on Freedom of Association declined to. make
recorflmendati_éns where the deduction of union contributions and other
forms of unién protection were instituted, not b‘y legislation, but as a
result of collective agreements or establislhed practice between the

parties. 55

The compatibility of a syétemfef union security with ILO
standards depends on whether or not it is imposed by law. The

Committee has stated the principle in this way:

The position is quite different when the law

C 54 o04th Report, Case No. 902, para. 146 (Australia); 214th
Report, Case No. 988, para. 509 (Sri Lanka).

55 Ibid.
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- imposes union security - either where it makes
union membership compulsory or where it makes union
contributions payable in such circumstances as to
amount to the same thing. It has pointed out that,
- when a worker can legally join another union, but’
is still obliged by law to join & particular union
if . he wishes to retain his employment, such.a
requirement would. seem to be incompatible with his
right to jggx the organization of his own .
choosing.

Where therefore there is trade union monopoly and -there are union
~ -security arrangements which .makes it necessary for a worker to join
that ofie union if he or she wishes to remain in employn‘fent. the |
worker's right to work is infringed. B

Where union security arrangements require ‘membership in a
. given organization gs-a condition of _eﬁmloyment, the Cémmittee has
pointed out that there might be discrimination if. unreasonable
conditions were to be imposed upon persons seek-ing_su'ch membership.57
The Committee has also dealt with union security‘ in relation to |
' bargaining agents. In o_né case the _bargaininig agent had the exclusive
legal right to represent all the workers in a unit. It was compulsory
for noﬁ-members of the bargaining agent to pay to the agent d fixed sum
of money in re';ﬁrn for benefits enjoyed by them under a collective

agreement. The Committee did not find this to be incompatible with the

principles of ffeeddm of association. It.added however, that the sum

~

56 181st Report, Case No. 857, pa{;‘a 100 (UK/Antigua). »
57 15th Report, Case No. 114, barh 62 (United States).
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fixed by law should not be so low or high as to encourage withdrawal
from membership of the bargaining agent or .so high as to place an
excessive financial burden on workers who pay éontributions to another

union of their choice:.58

- C. The meaning of "without previous authorisation"

' A.réport of 1948 by the Committee on Freedom of Association
~ and industrial Relations to the International Labour Conference

contained perhaps the earliest enunciation of the meaning of previous
authorisation in’ Article 2 of convedtion No. 87. The report stated

that states would "remain free to\ provide such formalities in their
legislation as appeafed appropriate‘ to ensure the normal functioning of
‘occupational as_sociations."59 The geﬁeral rule regarding -the
registration,of .unions therefore is that iégal requirements of alfo_rmal B
nature are .not objectionable. Only those legal requirements‘ conferring
'discretionatry powers on an authority to register or not to register a
union, or .,Which can operate so as to hinder the right to form

organisations, are contrary to Convention No._ 87.60

«98 187th Report, Case No. 796, para 242 (Bahamas).

59 129th Report, Case No. 514, para. 112 (Columbia);
199th Report, Case No. 891, para. 74 (Guatemala).

60 172nd Report, Case No. 869, para. 109 (Nicaragua). Also see
generally, ILO, Freedom of Association: Digest of Decisions and - :
principles of the Freedom-of Association Committee of the Governing
Body of the TLO, 3rd ed. (Geneva, ILO, 1985), 262-253. More formal
requirements include the need sometimes to-register tne rules, the need
to state in the rules the names of office bearers, the location of the
office of the union, etc.; see further, ILO Freedom of Association and

b -



| ~ D. Conclusion

N Of the three main elements of Articli: 2 of Convention No. 87
the first, namely the right of workers "without disﬁ_nction whatsoever"
| to establish or join unions, is comparatively problematic in Africa.
In fact it suits current political ideclogy .emd rhetoric. It is
regarded as fashionabié‘ and progressive for politicians to call on the
"workers andu peasants" to unite and fight "the enemy." It is in fapt
in the interest of political leaders to allow as many categories of o
workers as possible to belong to a trade union If many categories of
workers were denied the right to form unions, this rhetor1c would have
11tt1e effect. In addition, unions are a converuent medium to. use _for

the politicization of the whole community.

The other elements of Article 2 of COnvention No. 87, namely the |

right of workers to f:hoose a union, and to for.m or join a union without
previous authorization, are relatively more difficﬁlt to implement in
Africa. Trade union monopolies, for e_xample, are likely to endure so
long as ideas of political centralism prédominaté.' Monopolies

facilitate control. Control is the real reason for and not idgals

about the need for a strong trade union movement.

Collective Barﬁaining A General Survey (Geneva, 1983), Chapter IV, pp:

_ 1s latter publication has, inter alia, information about-~the
Vlaws of many countr1es regardmg previous authorlzatlon

¢



B

Union security arrangements are of relatively less importance -

' : _ _ o
in African trade unionism because of monopolies. It seems unreasonable

however, to hold that any kind of union security, no matter how severe
oi‘ ‘how many workers may be adversely affected, is unob jectionable. It
seems that in extreme cases it would be a breach of -the Covenant on

Economic Social and Cultural rights to allow a large union -to. devastate

‘'smaller unions until it becomes virtually a monopoly. ° Artic1¢-8(1)(c).

of the Economic Coveﬁant expresses the "right of trade uuior_ms'to
function freelf sub jer':.f to no li'mitations_ other than'those prescribed

by law a%d which are necessary in a democratic society in the interests
of natioﬁal security or public order 61‘ for the protection of the,

rights and freeddms of others."0l If some restrictions on severe kinds

of union security are not made the rights of workers in smaller unions

could bé affected,

61 Emphasis added.
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CHAP’I’BR III
. - FUNCTIONING OF TRADE UNIONS UNDER CONVENTION No 87,'-
" A Introductlon o 7
To fully comply w1th ILO trade un1on s‘tandards. 1t is not “enough °
for workers to have an unrestr1cted right to form or _]01!‘1 a trade ‘
union. After«’-‘bemg ;ormed a union must be able to funct1on freely m -
the widest sense. If a union is- not allowed, in law and pracnce, to ‘
functlon freely, the purpose for its formation is- qtultlfzed and the
union reduced to a sham. The right to function freely is therefore as
important as the right to establish or join a ﬁnion Both are
necessary to enable a union to effectively protect the occupauonal '

interests of its members
‘ ) -

.Article 3(1) of the Freedom of A_ssociaﬁon and Protection of o
the Right to Organize Convention, No. 87, is the basic provisio'n
guaranteeing the fkee functioning of trade unions. It protécts the
right of workers organizations "to draw up their constitutipns and

~rules, to elect their representatives in full freedom, to org:;mize
their "administration and activitit-es and to formulate their programmes."
This right is fdrtified by other provisions of the Convention. 'Arti'cple
3(2)'prohibits public authorities ffom interfering with the exercise of

that _right while Article 4 protects unions from dissolution or

suspension by administrative authority. The right of trade unidns,
federations and confederations to affiliate with international workers'

organizations is protected by Article 5.

d . B
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The. r1ght of unions to functton freely can be drvrded 1nto

s r—

" two, somet1mes overlappmg, categones of r1ghts One category

‘ comprxses r1ghts relating to the actual settmg up of a umon. such ‘as

,-z'the right to draw up a constltutlon and rules, and to -elect .

representatwes 1n full freedom The other category compr1ses rlghts '

respecting’ the orgamzatmn of a -union’ s admmlstratlon and actmtxes. :

and the formulat1on of 1ts programmes after 1t has been set up 1 Thesc'

.

two categomes will be exammed in! turn o R ' o -e

B Settxng up a- trade umon

1. The const1tut10n and Tules of a umon

- -

‘A union’s r1ght to: dramp-dts constltutxon and rules means

'that a government cannot refuse to recogmze a COHStltUtht’l adopted by
the congress ‘of -a-union. 2 Further, amendments to its constxtuuon must
l'be debated and adopted by the members 3 Th1s however. does not
preclude a government from listing in Ieglslatlon the partlcul'ars that
- must be contained in‘a constitution. Merely form_at requirements such *
as the need to state 'in a constitution the neme of the‘union,'its

registered 'off.ice, its objects, the manner of amen_din_‘g its constitution

-

1 The right of a union to organize its aetivities and formulate
its programmes under Article 3(1) of Convention no. 87 has been
routinely interpreted by the Committee on Freedom of Association as .
conferring the right to collective bargaining and the right to strike,

in addition to other trade union rights. ‘See Chapters IV and V on the

right to collective bargaining and the right to strike.
2 127th Report, Case No. 644, para. 250 (Mali).
. 3 158the Report, Case No. 818, para. 223, (Canada).

4
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' 8, Zambian, Indystrial Relahons Act, ‘sections

and e.lectmg offtce bearers. the keepmg of a roll of members and S0
- on, are not generally regarded by the Commtttee on Freedom of
Assocxatlon as bemg contrary to freedom of assoc:atron 4 _
In Africa it is common dir'ectly or indi'rec;tly; to
subordmate the umon s mterest to the government s econom:c and,

- social goals Ethlopla whtch is currently undeerlhtary ru]e 1s one

example. = The Trade Unions Orgamzatxon Proclamatlon No. 222 of 1982 5

‘s
prescribes theobjectlves and funcuons of all trade umons at all

levels. Section 4(1) stlpulates one of the obJectlves of trade unions

as being "to enab]e workers: to play thelr vanguard role as’ the advaneetl

) class 'in the struggle to translate 1nt0 actlon the Natlonal Democratlc
Revolutlon Programme Sectmn 5(3) sttpulates as one of the funcltons
.lof trade unions thelr obltgatton "o educate and agxtate workers to’
.1mp1ement the development plans of the Governrnent A Stlpqlatmg by law .

t the obJecttves and functlons of trade unions is tantamount to' )

| ]".prescrlbmg (‘:ompnlsory clauses in umon constltutlons regard:ng the

'objects a-union may, pursue The C’ommlttee on Freedom of Assoc1atxon
'-has had Qccasmn to deal w1th compulsory clauses whtch appear to Imply ‘

.a degree of subordlnatton of trade umons to the econonnc policies of .

.the government as does the Ethlop:an proclamatron It has found them ’

1

4 For cxamples of such leg1slatxon in Afrxca see the following: .
Cameroon,” Law' No.. 74-14, secétion 15, ILO Legislative Series, 1975 No.
g and 28,.1LO, - -

Le egislative series, - 1971; Egypt, An Act-to amend certain provmons of
rthe Trade.Union Act (No 3 of 1976) No 1 of 1981 sectron 36 |

5 n,o Legtslatwe series, 1983 No 1; p 71 . .' °

e,
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not to be compatible':with the principles of freedom of a_ssociation.6

"Model" constitutions and rules must bt distinéuished from

_.‘ compulsory elause"s In leya, modeh rules are 1ssued by the Ministry
of Labour and Somal Affatrs to be used only as gu1des for trade unions
that are preparmg their own rulbs 7 ~The Commlttee on Freedom of
Assomatmn has ruled that the issuing of model constitutions and rules

_‘is not obje’ctiona_ble so long as there is no compulsion.or pressor"e on
the unions to accept them in praetiee.8 T}_le Committee;s .rtﬂiﬁg
regarding models: is still likely to work to the_.-detrim_ent of ‘workers in
the African context. It is common knowledge that _Afriean .Co'untries
‘suffer.‘ {from a shortage _of etc:pertise in.lal'm,ost all _pr;)fessional j'fields.

Model constitutions -or rules would therefdre‘ appear to be' one way of

- obvzatmg the necess;ty of experts qualified to draft umon

'constltutlons and rules It is 1ron1c however that 1t is in Af rica -
where pol1t1cal leaders are rnore hkely to exert pressure on proposed
-unions to accept supposedly optlonal model const1tuttons In. Afrtca

: partlcularly in the one—party states and mllltary reglmes both
.'professmna_ls and non-prof_essmnals are carefulvnot_ to‘;neur the -
-displeastlre, of the Lgb\.'rernrr'lent"'ar‘xd in 'particul-ar -the President. ;Me'ntion |

. was .made ‘in 'Chapter' 2 of how 'the President--in' Africa’s One—party

6 85th Report Case No -266 'paras 35-37 (Portugal)‘
S 7 H.P. Habtb Politics and. the Government of Revoluttonary Libya
(Ottawa, Le Cercle du Livre de }'rance I975) p. 487

P 8 6th report,”Case No. 11, paras 107 and 108 (Brazﬂ) 86th -
" . Report, Case no. 298, paras. 516 and 518 (UK/Southern Rhodesm) 168th
, Report Cases Nos. 825 and 849, para. 147 (Nxcaragua)




states, both in law and fact, is the'ru'ler'and‘ symbol of the nation.
Any pronouncement the President makes tends to .instantly acquire
something"of. the sanetity of law. Any expression of the President’s
‘ / support of a parttcular model constitution or rules is therefore htghly
likely to translate into a form of compuls1on or pressure This
pressure would be even more true if the model contams provisions
subordmatmg the aims of trade unions to the aims of the government
A union omrtttng suc_h "4 pro_vrston- wrll-be seen as being opposed to

governme’nt_policies. Model constitutions and rulesseem likely to do

- more harm than good_ih the African context. b

The rule as to models therefore needs mod1f1cat10n Since
the problem in Africa is one of subordmatlng the. union s aims to-. those
of the government mod1f1cat1on of ‘the rule should at least be |

. concerned to meet th1s problem Models, even if they are mea_nt to be
' foptional should not containany p'rovision that tends. 'to su.bordinat-e .-
the aims of the un1on to those of the government, For' example model |
' constttuttons should not contam provisions such as those requiring or
encouragmg umon members to _]011'1 the ruling party or mak:ng membershnp
of the ruhng party a condmon of ehglbrhty for trade union office. -
g _'__On the assumptron that suéh a mod1f1ed rule would be observed, 1t would
' _better meet the needs of trade umon freedom and still be responswe to

>‘the specxal problems of trade umons 1n less developed countr1e59

9 It must be remembered however that generally Afr1can trade

unions can only ‘be formed by workers .in-one occupational category. Two.

. .or'more unions are not allowed for one ‘occupational category. Each
union is therefore likely to be fairly large and the problem of
- expertise and expense in relation to the drafting of constitutions and
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namely the shortag‘e ,‘of' expertise qualified to draw up union oonstito-
tions Aand‘_rules.. | ._ | o _ | o
' » S .

A common way of -restriet'ing' the right to draw dp
eo_nstitution_sland rules is exemplified by the Ethiopian Trade Unions .‘
Orgenization Proclamationl® and the Zambian industrial Relations Act,
1971. 11 Section 6(7) of the Ethiopian Proclamation enjoins th'e‘ All- _
Ethlopla Trade Umon. under whose umbrella all trade unions fall to
" issue the by- laws of all trade unions in Ethlopla Sectlon 86 of the
Zambian Act gwes the Zambla Congress of Trade Umons, under ‘whose .
.umbrell& all trade umons come, power to approve the by—laws of all

'umons These provxslons would seem to be contrary to Artmle 3 of

«‘Conventzon No 87 The rlght to. draw up the by -laws should be regarded

" as fallmg W1th1n the authomty of the trade umon Wthh is going to be

.‘governed by thern Smce the rlght belongs to each 1nd1v1dual trade o

o umon, the umbrella orgamzatron can’ only have the rlght to draft or

) ‘approve the- by-laws where the aff111ated umon 'so requests What is

: _-'more, m cases such as those of Eth1op1a and Zamb:a. the affthatlon of-

g the subordmate umon to the mother umon 1s 1mposed by law - This

worsens an already restr1ct1ve prov1szon in that not only is the power

-of each umon to draw up its const1tut1on taken away but 1t is’ ngen to

" the one’ and only trade union congress allowed by law.

-
-~

- - : . -

‘ ;‘rules of unions w1ﬂ not be a serxous one in every case.
L ?‘

, 10. ILO Legtslatlve Ser1es, 1982
11 ILO Leglslatlve Series, 1971.
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| ‘ Laws prov1d1ng for a rac1ally segregated mternal | | _ .
orgamzatlon have been held by the Comrmttee on Freedom of Assocmtlon b
to be contrar.y-to Article 3 of Conventlon No. A‘87 In one case. it was»
obligatory by law that registered trede‘uniohs' ‘_v‘vrthmem_bers-of- more

than one race have separate branches for.l—the '_di.fferent raices and should

hold separate meetings for. the separate branches. 12. "_The-Comxhtttee'

found the country in violation of Article 3. .

2. Electlon to “trade. union offlce

Public author:tles can 1nte-r£ere w1th trade -union electrone

‘ in-two waye. by determmlng the condmons of ehglbxhty of 1eaders )

.or'the 'methods of conductmg the elect1ons themsel\aes The Commlttee

-"has therefore ruled that laws govermng ehgtbﬂtty and the conduct of
elect1ons should not be so’ restr1ct1ve as to mterfere mth the rrght

-.of Workers to elect the1r representatwes in. fuIl freedom 13 Control

. of trade. umon elecnons should accordmg o the Commlttee be .

. Al

Co "entrusted to Jud1c1a1 authormes 14 Thls means that the superwsmn

: '_of electlons and the determmatlon of complamts arlsmg therefrom
. _Should fall wnhm the Jurlsdlctlon of the courts and not that 0*' e

: pubhc authorltles

, 12 24th report Case No. 145, para. 209 (So’hth
) Afrlca)

: 13 83rd Report Case No 418 para. 347 (Cameroon) 236th Repoxt
Case No. 1238, para. 248 (Greece)

14 202nd Report, Case No. 944, para. 227, (Egypt) 236th Report
Case no. 1238 para 248, (Greece) '



In general a law that regulates the frequency of electtons
or ftxes the maximum perlod for the terms of offxce of its executwe

bodtes is not contrary to Article 3. 15 Zambia has a prov1s1on 11m1t1ng

the term of offtce to four years 16 It would seem. however that an

—_— -

_ unduly short or long term of office could be contrary to Arttcle 3. A
;.‘short‘ ,m_ax:mutn term_ wo_uld un_dermme a umons- cont1nu1ty of operatxons
to the detriment 'of.'the.wOrkers"' a long maxlmum term particularly
where 1t is aimed at keepmg part1cu1ar mdmduals in power, would

also seem to be contrary to Artlcle 3 ‘
Cpe B . . ] ‘ ‘
The Comm1ttee s dec1s1ons regardmg the max1mum number of
leaders that rnay be elected is . surpr1s1ng It has demded that the
| number of leaders of an orgamzatlon should be determmed by the
orgamzatlon 1tself and not by Iaw Tt is easy to see how a very small |
. executwe body can be overworked and consequently be 1neff101ent It
© can also result in the lumtmg of the workers chorces of leaders |
thereby denymg the union the max1mum expernse and experlence

V7
avarlable It 1s also -easy. to see how a very large executwe can also

be 1neff1cxent A prowsmn f1x1ng the’ m1n1mum and maxrmum number of.

leaders so long as the flgures are not too low or too h:gh con51der1ng
’ r_th_e 31ze‘ of a union, wopld_seem to‘-be reasonable.U ,

.uql

C 15 202nd Report Case Noa 944 para 227 236th Report Case No
1238 para 252 (Greece) S

- 16 Zamb1an Industrlal Relat:ons Act 1971 sect1on 8(h) ILO
Leglslatwe Series, 1971 :

17 See for example Act No 35 of 1976 Egypt

B

«©



_ There are certam condttrpns of e11g1b111ty whtch the

‘ Comrntttee has found to unduly restrrct the rlght to elect leaders

. ‘ \\ . . ,

' Condmons of e11g1b111ty based on race,18 political optmon or i '-,‘t '
o _

act1v1t1es]-9, or. requtrmg a candrdate to belong to the occupetton 1n

87

'wh1ch the orgamzatlon functton320 have been held to be contrary to . et e

‘ Arttcle 3. Laws proh1b1t1ng re-electlon are also mcompatlble wrth
'Conventron No 87 21, as are laws whrch dlsquallfy a candtdate on. the

' bas1s of a crmnnal record unless the convrctxon 1s of such a: nature as .
to rtsk the proper exerc1se of trade unton functrons 22

.

Vrolatrons of the dec131ons of” the Comm1ttee23 do occur

‘ . ( .

often ‘not just - in¢ Afrrca but elsewhere The consprcuous feature about :

(

‘Afrloa however 1s the flagrant v1olat1on of the rlght of umons to

'elect the1r representatlves On the takeover of a mtlrtary regtme such

' “flagrant v101at1ons are almost 1nev1tab1e An example may be gwen of . )

| 'the ngertan m111tary take OVeI' of 1975 by Whlch Brrgadter Murtala

L Muhammed who was Iater assassmated came to power The authormes

18 24th Report Case No 145 para 209 (South Afrlca) .._ -

19 24th Report Case 126 para o4, (Costa tha) 24th Report, _—
Case No. 146, para. 273 (Colombia) 851}1 Report, Case Ng: 146, para
273" (Colomb1a) 202nd- Report Case No 911 pard,’ 139 (Uruguay)

20 143rd Report Case No '771 para 117 (Malayma)

-

-7"'.21 143rd Report Case No 771 para 117 (Malays:a)

2 201st Report Case No.. 842 para. 51, (Argentma) 2llth L

| Report Case- No. 1043 para. 588, (Bahram)

- F.

23 For a geoeral dtscussmn on the .issue see B. Germgon, B, "The

ESI'?'CU'.%I and Dismissal of Trade Unlon Leaders (1978) 117 I L R. pp
157-1 L , . .

-



N ’ ‘E:‘ R
, reorgamsed over 250 umons mto seven or exght Wthh became
colIectwely known as the ngerlan Trade Umon Congress The m111tary

: authonues then appomted the leadershtp of the Congress 24

o
" - '
"

s e
~ AL

The outrrght appomtment of trade .union- leaders is not :

} confmed to military regtmes In Tanzama, followmg the | arrny mutmy
of 1964 the Presrdent was gtven the power by law to appomt the top
two offtcmls-of the. Nat1onal Umon of Tanganyxka Workers, (NUTA)
only trade un1on allowed in Tanzama 25 And -in beerta, before the

mlhtary take—over in 1980 the sons of Pre51dents W1111am Tubman and

Wllltam Tolbert were consecutwely appomted to. head the Congress of

e .

. -.\ M -l
: Industrtal Organrzatrons Presxdent Tubman s somal secretary was for O R RIS

many Years the head of the Labour Congress of Lrberta the other trade c

L un1on congress ;26 o ';"

| oo
l

C Opetanons of a. trade union -

7 The r1ght of trade umons to orgamse thetr admxmstratton '
and act1v1txes and to- formulate therr programmes under Art1cle 3 of ‘

Conventton No. 87 protects every conce1vable actmty wh1ch is

.--,necessary for a-‘umonisuffmxently_to--prote&‘t the wor_k_e_rs_, 1nterests;

Lo B Dndley, An Introductzon to ngerlan Government and Pohtrcs
(Bloommgton, Indlana Umversﬂy Press, 1982) p. 104.

25 L. Cl1ffe, The Party Democraoy T he 1965 Tanzama
General Electlons (East Afrxcan Pubhshmg’ House, 1967)

-_..,_.

; + .26 C. Clapham Ltbema and S1erra Leone (Cambrldge Cambrtdge
Unwersny Press 1976) p 27 ¥

. [
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.‘F1rst .a urnon must enJoy mdependence regardmg matters that are

J

"'mternal to it; it must be free._mter aha. to hold 1ts oongress of

- i

T '}_membersz-" h1ré e)cpg_rts28 and demde whether or not 1ts leaders wxll
- :_“"recewe rernunerat1on 29 Second a un1on must be master of 1ts ‘
i -‘.meanmal admxmstrahon Thus ,ma'tters relatmg to trade union (:lues30

“ }.'must be under the umon s control It must have control over its

.funds 31. 1ts premtses and property are m\uolable32 and 1t must be

o f 1nanc1a11y 1ndependent 33

g .

As impor.taht ‘as-.. th;e-?fr.eedom of ' interraal 'auto'homy, is

27 st Report Case No 8 para 66 (Israel) 23rd Report Case

;_No 111 para. 164 (USSR)

© 29 143rd Report (‘ase No. 771, para 114 (Uruguay)

2890th Report Case No 335 para 201 (Peru)

-

300 Th1s pI‘OthltS for example legal restr1ctlons on the amount

. which a.federation may receive from affiliated unions. See 6th Report,
.-~ - "Case No. 50, paras. 80 and 851 (Turkey) 65th Report CaSe No. 266,
- para.. 31 (Portugal) : : _ _ :

31 48th Report Case No 191 para 77 (Sudan) 204th Report

“Case No.’ 962, -para. 257, (Turkey); 208th Report, Case No. 1025, para.

418, (Haltl) The control exerciséd by public authorities over trade

-union fmances should not normally exceed-the obligation to’submit

per1od1c reports 197th Report, Case No 823 -para. 386 (Chile) ..

32 97th Report. CaseNo. 519, para. 18 194th Report Case No
895, para. 132. See also Jean- Michel Serva:s Freedom of Association

and the Inviolability of Trade Umon Premises an«f(,ommumcatlons (TCIB(

- 9 LL.R 2I7-227.

33 The ftnanmal operations of workers’ orgamzatlons should not

.be such as to give public authorities discretion over them - 25th .

Report, Case No. .152, para. -242, (UK/Northern Rhodesia). For example,
obliging workers to pay co,ptr1butzons to a. public orgamzatxon which
then finances trade union organizations is a threat to trade union
1ndependence 75th Report Case No 341, para. 106 (Greece).




_umons freedom to pursue lawful actlvmes34 for the defence of its
-workers occupatlonal mterests The law should not 1tse1f however

.‘ A‘1mpa1r the freedom of workers effecttvely to promote and defend thelr
.mterests One of the most 1mportant rullngs by the Comm1ttee of .

'“'Freedom of Assoc1at10n in thts regard partu:ularly as far as "African ‘
states are concerned relates to the ob Jects that may ‘be pursued by a
union.  The Comm1ttee has held that any prov131on whlch gwes the
autho:rltle‘s the right to ‘res.tnct the’ objects’ that_ may-be pur_sued by a
trade union"is incompatible with the p'rinciplles- of';:fre‘edom of

- ) .association | As will be drscussed in more deta11 later35 there has
'.been a tendency in Afr1ca to  make the solﬁ.‘ trade union- congress .
i,permxtted by law an 1nstrument of the one and only party allowed by

'._lla Thls tends to restrlct not _]l.lSt the ‘ob Jects whxch the congress 1

| -lcan pursue but also ‘the kmds of p011t1ca1 act1v1t1es that a umon can

pursue in defendmg its workers 1nterests » Tt is therefore necessary
to examme the Comrmttees rules and principles regardmg the extent to

_ which a union may engage in pohtlcal activities.

- ﬁumons and pohttcs in general

Trade unions cannot be- dlsassomated from the pollttcal life

of the countrles in wh1ch they operate A governments economic and

-social policy will affect directly or 1nd1rectly both government and

. " 34 1315t Report, Cases Nos. 626 and 659, para. 113 (Guatemala),-
*" 211th Report, Case No. 965, para. (Malays1a) '

35 See sectlon C(2) in this- Chapter on "Trade un1ons and pol1t1cs

“in Afrtca
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. non-government employees. It is therefore important for trade union.
leaders.-‘regardless of tne category of workers thef reoresent. to have
_the freedom to 'expr'ess their _opinions on government policies that
affect their union rnembers. In multi-perty states it is not uncommon |
for tr‘ade unions to enter into formal or informal alliances with
political partiee. In this way unions can be instrumental in keeping a
'government- in power or-in defeeting it. Further, the responsiveness or
unresponsiveness of the government to unions’ demands ntay attract the
epproval or disapproval of the general public and this may be a factor
in an election. In these ways, trade unions and the political life of
any state are inextricably -bou'nd. |

Convent1on No. 87 does not expressly deal with the
_ part1c1pat10n of trade umons in politics. The matter_ was however
dlSCUSSGd’ durmg' the preparatory. work for' the drafting ofA the

Co'nvention . There were attempts' to introduce amendments, to what is

o '_'now Art1c1e 2 whxch were aimed at merely statmg that workers should
T ',‘_'..have the rlght to orgamse w1th a view to defendmg their interests."
' Some W1shed it to be clar1f1ed in the Conventlon that workers should

_».have the rlght to defend the1r soc1a1 and CCODOH]IC interests. The

Workers Members however, obJected to any amendment that could be
construed as restr1ct1ng trade union actwmes solely to the

) ,occupat1ona1 f1e1d Some Government Members supported the Workers'
Mernbers to the extent that they too opposed a definition that would

restrict the right of unions to participate in political act1v1t1es.36

36 See A.J. Pouyat, 1982) 121 I.L.R. 293, 294.



These differences of opinion remained and no provision was adopted
dealing with political acti\}ies directly.

The Committee on P;regdom of As'socia_tibq, with the support of
the Committee:of Experts, has however, repeatedly s.anctioneq ‘the
participalltion' of trade union leaders and ofganizatidns in bolitical
activities but W1th1n certain limits. A government has no right to
pl‘Ohlblt, in general terms, trade unions ‘from engaging in political
activities.  The Committee on Freedo_m of Association has ruled that
'..rf*_es_t'rict';ons_ on ﬁarticipation in political actifvitieé can be imposed SO
l'oné as they are .Aot-in general terms ‘and the task of regulating abuses
is entri’j'srfé'&"to judicial aufhorities’. ‘General restrictions are
.ol-)j'éctionable because. their interpretation may unduly restrict trade

union f i"eedom.::ﬂ_

It is "én abuse of a union’s right to participate in political
activitieé‘ if it psdmotés esseﬁtiaily political interests‘.38 Suéh_is
the cése where occﬁpational demands assume a clearly political aspect.
The distinction between political activities whichl'p_rolmoté essentially
political interests and--ﬂiase which promote essentially occupational
interests is not always easy to draw. The two notions overlap. ~T'he

Committee has owever observed that it is inevitahle, and sometimes

usual, for trade unions- to take a stand on ‘questions having political

‘37 211th Report, Case No. 965, para. 200, (Malaysia):; 220th

Report Cases No. s 997, 999 and 1029 para. 1'04 (Turkeys

38 162nd Report, Cases Nos. 685, 781, 806 and 814, para. 33 -
(Bolivia). -

»
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‘ : | ;)3
aspects as well as strictly economic, and social dimé;xéions. It is in
a union’s own interest however to observe the distinction since by
doing®so it can gain more .Sheltér from political vicissitudes.

1

From the Committee's decisions, it appears that a union's
' $ '

political activities may amd_urgt to over-indulgence even if such

activities may help to advance the interests of workers. What matters

seems to be the principal motive behind any occupational demands of a -
: ‘ ) .

" union, ascertainable (presumably) from all the circumstances of the.

~ secems more likely that the Committee will hold that
. . o -

— A
case. If for example demands for higher wagés or threats of strike

'action appear to be aimed primarily at achieving itical ends it

over-indulgence in political é'étivities_. To put it anothe y, if {the
! ) ’ .,. . o L apm | " .
advancement of workers’ jimerests appears to be merely incidental to
' !ﬁ"t,, . ' . .

the achievement-of frolitibal éhds,ﬂa union will be held to have abused

its freedom.

. 3
The Committee has given general examples of the kinds of

~political activities that a union may engage in. In doing so it has

Ty

relied on a resolution on the independencé of the trade union movement
adopted t;;' the Internatlional Labour Con.ference at its 135th session in'
1952. That resolution recognises the righE-of a union to establish
relations with a political party or to undertake constitutional

political action as a means towards the advancement of workers’



economlc and soc1al ob jectwes 39 The Commlttee has 're-afftrmed B

another. pnnc:ple contamed m the resolutxon namely. that governments

-

‘should not attempt to transform trade umons mto mstruments for the

pursuance of the governments polztlcal atms 4‘9 Thus arlaw obhgmg :

leaders of occupauonal assocmttons to make a declarat:on “to Uphold
democracy" has been held to be capable of abuse and therefore

ob Jccttonable 41

2 Trade umons and ,polxttcs in- Afnca

| Flrst and foremost xt musf be rernembered that the majorxxg,L ot
Afrlcan states are exther one—party states under q:v:htm ‘rule or o
. m:htary regxmes The former mclude Tanzama. Zambla Malavn,
.Botswana. Sterra LeOne. Gabon Congo and the Ivory’ Coast Reg1mes

‘ under mxhtary rule or a m:lztary ruler mclude N:gerla, Ghana, '

‘beena Zaire, Rwanda. Ltby-—_: Ugandh and Sudan Second as has been RS

mentioned carher outrtght proscrlptton of trade un:ons or prohxbltxon

of mvolvement by trade umons m poliuoal actwmes 1s common under )
miliary governments At the same t:me appomtment of trade umon

leaders by publ:c authormes 1s comrnon nnder both types of reglmes

Lo _-._-‘ FD
- N - PR P 1

The more mterestmg phenomenon however 1s the pracuce where the ‘

one allowable congress perm:tted by Iaw enters mto a specxal

3% 201st Report Case No 842 para 40 (Argentma) 230th Report
Case No. 194, para. 291 (Chile). -

- 40 190th Report, Cases Nos. 672 768 802 819, 822 and 847 para.
58 (Dominican Republic); 197th Report Case“"No 823 para (Chlle)

Al 183rd Report, Case No. 763, para. 3_5: (*Uruguary).. A

. 4 - . 4“
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- and Amertca In Afrioa he saw umons as havmg a "far w1der task o

".,-...‘,-;.' to haVe been advocatmg W1der functlons of trade umons thhout

-abroga‘ung tne basw rlght of workers to defend thetr economtc and

relattonshtp w1th the ruhng and only party Thts practxce. m black
Afrtca, began in Ghana In 1957 that country became ‘the: flrst blacL |

Afrtcan country to gam poltttcal 1ndependence Kwame Mkrumah. its

€

flrst Prtme Mmtster (later Premdent) had a clear general pohcy

o ——

regardmg the extstence and role of trade umons “We welcome the

creatto' of trade untons and we welcome help from t-rade unions’ f rom -

\

\ a331st1ng our untons to orgamse and expand But 1t is
essenttal that trade untonlsm in Afrtca takes 1nto account the .
partzcular condttlons of Af~r1ca “42 Nkrumah went on to warn hlS
hsteners agamst the dangers of c0py1ng what has been done 1n Europe

L

perform than merely the safeguardmg of the condlttons and the wages ot

. -_fthetr members "43 Nkrumah mlght appea: not to have been challengmg,

‘lo

_jfilthe r1ght of umons to defend thetr mterests He mlght be seen la'(h'EI

‘R... -

",1

e

T :socml mtel:ests Cons:dermg however that Nkrumah was speakmg of

E Af r.tca $ need to develop, he was really advocatmg the’ subordlnatton cf

- :.‘WOrker s 1nterests to tbe_poltttcal a1ms of the state Th1s was

‘--"conftrmed by the relatlonshlp wh1ch was estabhshed between hlS

’ --i-_ConVentlon peoples Party a'td the Ghana:an Trade Umon Congress

The Trade Umon Congress became an affthate of the

S

Conventton People s Party N_krumah. saw hlS' party as.'a mtghty tree

42 K Mkrumah I Speak of Freedom (London Panaf 1973) p. 87
43 Ib1d pp 8788

<

\
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L wrth many branches" Whose branches 1ncluded such organrzattons as
";the Trade Umon Congress and;other patr10t1c organtzattons whlch in -

" various: ways were gwmg support to the [h1s] Party "44 In fact the

o Congress was merged w1th the Party Thts meant’ the dtscontmuance of

: which had been a voluntary federatton of unions, was dtssolved by law

'separate membershtp cards for the Trade Umon Congress and other

'orgamzattons, and ¢ommon off1ce accomodatlon 45 fl.,ater the Congress / -

and replaced by a monopoly congress 46 Such Ieg1slatlon coupled W1th

. the v1ew that unions have a W1der task". serlously restrlcted the

L rlght of trade umons to defend thetr workers 1nterests by expressmg

'v1ews on pohtlcal economtc and soc1al matters Unfortunately
R Nkrumah s approach was to prove popular thh other 1ndependent Afrlcan
,coun“tnes - ' |
Followmg the army mutmy of January 1964 Tanzama adopted
: ZGhana s approach It appears that some trade umomsts tr1ed to take

o poltttcal advantage of the 1nstab111ty arxsmg out of the muuny 47 It o

has been esttmated that over 500 people were arrested and that over ane .

- 44 Prlme M1n1ster s speech to lOth annual Delegates Conference,
. Evening News, 3rd Aug., 1959; quoted from B.O. Nwabueze, - - :
, Presidentialism in Commonwealth Africa (New York ‘St Martlns Press

1973) p. 289

45 Inid., p. 249, | o ,
46Ib1d,pp 9,250, -
A7 L, Cliffe, ed. One Party Democracy The 1965 Tanzama Gene: al -

Elections (Nairobi, East African Publishing House, .1982), p. 11, W.

Tordoff, Government and politics in Tanzama (Nalrobl, East Afrtcan
Pubhshmg House, 1967) p.- 147. -




‘ -.f‘half of these were trade umdmsts from all parts of the country 48

" o 'EThts led to the diSSOlllthn of the Tanzanytka Federatton of Labour '

C _."'_"-'(TFL) by law and th.e establlshment of the Nattonal Umon of Tangany1ka '

- .'A_Workers (NUTA) 49 NUTA is' not. a trade umon congress It 1s the onl\
.'.;'unton ex1st1ng tn Tanzama but 1t has under it occupatlonal branchcs
i_,It is afthated to. the Tanganyrka Afrlcan Natlonal Umon (TANU) Wthh
e ,1s the ‘sole- pohtlcal party permttted by law | "Afftl:atxon means that
: ,,.NUTA appomts one delegate to the Nat10na1 Executtve Commlttee of 'PANU
; ."1,'wh1ch is the htghest pohcy-—makmg body of the Party
Zamb1a has a 51m11ar system 'l‘he'Zanrh‘iallcongress -‘of de(.-

rl.r_‘;Umons has vartous unlons afftltated to 1t Artlcle 32(3)(c) of the

':‘.:-'}Constltunon of Un1ted Nattonal Independence Party (UNIP) the sole .

par‘ty allowed by Arttcle 4 of the Zamb1an Consututlon provrdes that .

.r-‘ -

-_among the delegates to the General Conference there shall be "one '
: delegate representmg each trade umon afflhated to the Zambla 7
"'-.Congress of Trade Umons The General Conference, under Arttcle :32(8).
—,',of the’ UNIP Constrtutlon shaIl be: empowered to consrder revrew or: |
';"change any pohcy of the Party " -All delegates to the General |

fConference must he members of the Partyh

Th1s pollttcal mterference m union actxvmes is often i
' 'fort1f1ed by wrde powers regardmg dlssolutxon -of umons or thelr

__.,branches, as -the- c_ase.may be CIn. Nkrumah’s Ghana. the Presrdent, if it

-—

) Tordoff Ibid., p. 147
49 Ibid., p. 147.



'_'_ appeared to hun, 1nter aha, thaf the Trade Umon CongreSs had taken
' any actton whtch was not conductwe to the pubhc good. could transfer

" and vest 1ts assets m a recetver 50 Thls WOuld amount m practlce to

) ;1ts dtssolutton In Tanzama, NUTA may not dtssolve ttself but the

.-".'Presuient may dtssolve 1t 1f he is sattsfled that it. has fatled

adequately to carry out 1ts pro_lects 51 And m Somalta the Supreme ‘
-Revoluttonary Counc11 the htghest governmg body, has "the power to .-
.'dlssolue any trade union -the actlvmes of wh1ch are consrdered to’ be
detrlmental to the 1nterests of workers or agamst the Spirit- of the

o Revolutton "52

98

.Such wide discretionary powers are unwarranted :even in the .. |

N ‘precarious’ security situations that, prevail.in the young Afric‘an‘
- states. R The'poi.vers, by their'very' ebtistenoe ' ten'd‘to 'réstrict'thé-' C
Iegmmate and mdependent parucxpatmn of trade LmIOIlS in pohttcal

' act1v1t1es that may advance their - 1nterests The Commtttee on Freedom

; _of Assoc1at1on does recogmse the p0331b1e d1srupt1ve consequences of ‘a

trade umon over- 1nvolvement 1n poltucs Poland is a case in po1nt 53

'A complamt was brought by a Pollsh trade umon protestmg the

H

. te_mporary but total,ban on tiade umonactlv;ty_, among other measures.

The ‘Polish ‘gouernr'nent' gave the follow'ing 'explanation. “This measure was

\
I

50 Source Nwabueze Pre31dent1altsm in Commonwealth Afr1ca, (New

York, ‘St. Martln s Press, 1971) p 250
SR Ibid., p. 250.

52 ‘See ILO Legtslattve Ser1es July Au st 1973 section 27,
. 53 21-l}the_ Report, Case_-No. 1097,
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‘ ""‘necessary 10 prevent a c1v11 war and counteract the sxgns of anarchy
'.-and economlc chaos endangerxng the fundamental mterests of the Pohsh
. nat1on state - The: sole purpose of this measure 1s to guarantee far-
~.reachmg democrattzauon of the country s somal and Thttcal hfe "54
' The Comm1ttee dld not dtsapprove of the measure It only noted 1ts .

"the extreme grav1ty ' Further, 1t noted that the measure was

w-

- rtemporary and expressed the ftrm hope that ,.t‘r.ade umons extstmg 1n :

.Poland "wh1ch were 1ega11y recogmsed by the authorttles may resume

‘thelr act1v1t1es as qurckly as p0551b1e "55

It seems 1n thts case that the Commlttee d1d not ftnd a

. V1olatton of Conventlon No 87 because of three factors law and ordel g

"were breaklng down the ban on trade unton act1v1ty was temporary, and' PR

F
the trade umons were sttll recogmsed under the law, only thelr

"act1V1t1es havmg been temporarlly suspended If these factors d1d
mfluence the Commtttee s dec1s1on as they appear to have. there T

“remains ample scope for a state to mamtam law and order w1thout ‘

d1sproport10nately 11m1t1ng the rlghts of trade umons Desptte thts ' R

-reasonable att1tude of the Comm1ttee regardmg the need to mamtam law
and order Afrtcan states are sttll lxkely to feel that thetr problems
call for the regular strlct control they presently have over trade '
u umons ~In- Afrtca, because of the very ser1ous problem of ~_(yp
| d__etat_s, a government cannot thmk of law and order W1thout aIso '

thlnkmg about how to keep 1tself -in power And since 1llega1 take-

54 n:._ld para. -714‘. )
55 Ibid., para 751(b)



.--overs of government usually take place suddenly, governments prefer to
,ban umons or t1ght1y control them at’ all tlmes The Comrmttee s |

| rulmg hOWever appears to allow the suspensmn of trade unions | rlghts _3
"'only when there is’ a breakdown of Iaw and order When apphed to the
problem of coups, the Cornrntttee s ruhng would perhaps mean | that 1f
. there 18 warmng of an attempt to 111egally dlsplace a government or 1f

>

: _."‘ an attempt 1s in progress. trade unton rtghts can at that pomt be

B suspended To thlS extent therefore the. Commlttee s decxslon may be

[

'regarded by Afrtcan states as not bemg responsrve to their problems

’ regardtng the need to have stable governments, 111ega1 dlsplacements of

. -ﬁgovernments 1n Afrrca take place suddenly A rule therefore which

.‘_‘allows the suspensmn of trade umon r1ghts only when there is already

R ‘_"'_‘_”a breakdown of law and order w111 not help to keep Afrlcan governments -

, ""_"_"'ystable The deVelopmg natlons of Afrtca must be allowed to suspend

trade umon rlghts 1£ they reasonably suspect that there mlght be a
o "'breakdown of law and order S

>

Another way m wh1ch trade umon rlghts have been 11m1ted rs |
’:1n the area of 1nternat1ona1 afflhattons It will "be’ remembered that

3 Artlcle 5 of: Conventlon No 87 grants, among other rtghts the' right of '
_,-trade unrons to aff111ate w1th mternanonal organlzatlons of workers.

' Itis common ‘in Afr1ca to restrlct or proh1b1t such affllxatxons The

'Commlttee has had the oppdrtumty to re-afftrm Artrcle 5 1n cases

- mvolvmg leema56 and Kenya 57 The two countrles proh1b1ted in

v - . L ,

56 2330d Report, Case No. 1219, para.56(&) -~



-general terms the rlghts of the1r umons to aff111ate W1th

g organ1zat10ns outs1de thelr own countrles The Comm1ttee found them 1n |

'v101at1on of Art1cle 5 of Conventlon No 87

It would seem that specxflc restrlctlons by governments on

. 1nternat10na1 afflhatwns almed at promotmg the rules of

) 1nternat10na1 law should not be ob Jecnonable to the Commtttee For :
'jexample compellmg states to permxt thelr unions to aff111ate W1th an'_._'_'r 3
' orgamzatlon which is exclusrve to one race or gwhese internal
.organizatien is raeially segregated' weuld 'nBt‘nelp tor'ad.vanlce' _UN .
Princibles 'against -raeial di'sc'riniinationﬂ' A'rt'icl'l-e 51 of Con\rentionvNe -

“87 should therefore not be mterpreted so as .to ostensxbly dlmmlsh the

dmportance wh1ch the UN and the ILO attach to some of the1r fundamental '

‘ pr1nc1ples

'y

'D. The: Overall .Picture :

Laws in Africa relatmg to the functlonmg of trade ‘unions

are often in flagrant breach of ILO standards 58 Generally. there is o

. only one trade unlon congress allowed by- 1aw Its obJects are d1recﬂy

58 Fé\r\some deta1ls about restr1ct1ons on the actmtles of trade
unions, in vaxious countries and how they measure up to:ILO standards,
see further, ILO, Freedom of Associafion and Collective Bargaining: -
General Survey, (Geneva, 1983); Chapter VI, -especially p. 61 62 n -
relation to restr1ct1ons ‘on unions pohtmal activities..

[y
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.-or md:rectly subordmated to those of the one and only ruhng party or
'the rn111tary reglme ' The congress 1s -often aff111ated to the rul1ng

: party The ruling party seems to con31der that the trade umons

prlmary function is to contribute to the development, effort and not to
defend the occupatmnal mterests of 1ts members Trade unions wh1ch
‘crltlcxse government pohcy are seen as being counter revolutlonary and

| unpatrlotlc. Th1s same. view is taken of trade unions that make demands.

that are cons1dered extravagant Where umons fa11 to tow the lme,.

- there are in most countrles W1de and drastic’ detentmn laws to '

\“

encourage thern to. do so 59 In Tanzama, as was, menuoned above over -

500 people, about one half of them bemg trade umomsts, were detalned
Vm 1964. In Nkumahs, Ghana’ over 1,000 were detamed from 1958 to 1966
, when Nkumah was'. deposed In add1t1on, emergency sﬂuatmn\;mften
_deelared whxch generally enable the Pres1dent to detam wﬂhout trial,
,tend to be very long. In Zambxa. rfor'example- whmh is an extreme o
case, an emergency declared in 1964 conthes to date and detentlons )

- .contmue unabated 61

S 59 For a detailed discussion of the emergency laws and their use |
in certain countries of Africa see Nwabueze, B. - Constitutionalism in

. the Emerging States (Canbury, New Jersey, Assoc1ated University
- Presses, 59%) Chap. VII and Nwabueze B.,0., Presidentialism in-

AL

60 Internat1onal Commission of Jurists Report quoted in K. Busia,
Afrma in Search of Democracy. (New York, Praegar 1967) p. 129,

61 In 1982 following a political pronouncement by the Chairman-
General -of the Zambia Congress of Trade Unions as to the inadequacy of
the government, he and other trade union leaders were detained under
emergency laws giving rise to a complaint before the Committee.  The
complaint was withdrawn when all the leaders were released See‘217th
Report, Case No. 1080 (Zambia).

102

Commonwealth Africa, (New York St Martms Press, 1974) Chaps: X and .
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It detentlon powers are not used governments often resort to
patronage appomtments Mentton here may be madé of the appomtment 1n
Tanzama m 1964 of two top trade umomsts to Mmtsterlal and
"Ambassadortal _]ObS as part of a trade unlon re- organ1zat10n in that
.country 62 The governments power with respect to patronage has a more
: crtpplmg effect on untons in the poor socxetxes of Afr1ca In Afrtca,
the government and gOVernment-controlled compames together usually
employ the maJortty ‘of the work force For the .overwhelmmg majority
of the populatton the choice is hetween being a peasant and being
employed by etther the government or a government controlled company
Trade unionism carries with it the risk of 1ncurr1ng the dtspleasure of
' ‘the government And when trade umon leaders incurs the dtspleasure of
the1r governments, thetr chances of remaining in employment or- flndmg‘
alternative employment are substanttally reduced. Even tf they _remam‘
in employment, their wages, which are usually thefr, only source of
income, are so low. that when the government decides to'_offer them a
het’ter. paying joh in order to silence them, they -will find it diffic_ult
to resist. Co‘nseq'u'ently,. m’any-trade'union leaders will voluntarily
'patroni'se the government and roling party, for in Africa the government

“and party giveth and the-government and party taketh away.

' 62 W Tordoff Government and Politics in. Tanzania, (Nairobi, East
Afr1can Pubhshmg Hou use, 1957) p. 144,




'CHAPTER IV
COLLECTIVE BARGAININ’G

A. Introduction

—

Collective bargaining is‘the pr’ihcipal méans‘of fixing wages -

and cond1t10ns of work and of regulatmg the relatlons between

'employers on the cne hand and workers and their organizations on- the

~ other., It has also been said that collective bargaining has certain -

specific advantages.' First, it allows employers and workers to be

involved in the taking of decxslons affectmg them Second 1t has

contr1buted not only to 1mprov1ng the lot of the worker, but also to
_raising productivity. And .thxrd. it has perhrmtted adaptatlon to the

numerous economic and social changes that have occurred "during the

past decades."l-

The Committee on Freedom of Association recognises  that the right

to, bargain freely is an essential element of freedom of association. L

1 These three spemfxc advantages were stated though not for the

~first time, by "some members" of the Conference Comm1ttee on’ Collective -

Bargaxnmg in 1980. The Committee was appdinted by the International
Labour Conference to do the preparatory work leading to the adoption. of -
Convention (No. 154) concerning the Promotion of Collective Bar ining, .
1981, see 1.L.O., I.L. Conf., Rec. of Proceeds, 66th Session;- Geneva,
1980 No. 41, para 6. The views and Convention No. 154 are discussed
later in this Chapter For collective bargaining as a form of worker
participation see a short overview in E. Cordova, "Workers’'
Participation in Decisions Within Enterprises: Recent Trends and
Problems", (1981) 121 I.L.R., 125 at 128, 129, -
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.cond1t10ns of workers 2 This does not mean ‘that the ftxmg of wages

105

More importantly, thé Co'mmittee sees collective bargaining as one of

the means by wh1ch workers can seek to mprov the living -and working

and condttxons of work ‘and the regulatton of employer employee

relations are ends 1n themselves. [t means that wages and conditions

of work must be f1xed and employer -employee relattons must be

regulated so as to -1mprove the workers' standard of 11v1ng It would - A

. be unhkely however, in' most s1tuat1ons that workers standards of

hvmg would improve if the state or employers were allowed to pressurc

' workers into, acceptmg terms of employment. It is therefore a

. fundamental pr1n<:1ple underlying collective bargamlng that agreements

must in all respects be the result of free negotiation between )

employers and employees’ repr.esentatrwes.

ﬂ It is thi‘s.principle of voluntariness that has been very

serrously challenged m recent years. Since the global economic c1'isis'

Wthh began in ‘the early seventtes there has been an increase in the -

Y —

number of 1n1t1at1ves taken to 11m1t the freedom of employers and

emplbyees and the1r unjons in the collecttve bargamzng process - Wage

' ra1ses have been a maJor target of restr1ct1ons The increase in the
" pumber of such 1n1t1at1ves has been ‘coupled w1th the mcreased use of

such measures m_the mdustmahsed -market econornxes. Before the early

2 65tn Report Case No 266, para. 65 (Portugal); 67th
Report Case No. 303, para. 291 (Ghana) 116th Report, Case

‘No. 55, para. 106 (Cuba) 172nd Report Case No 8'77 para
92 (Trlmdad and Tobago)

——
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-—-—seventies, government restrictions on_collective bargaining were B
| compara_tively less common in the industrialised market economies. _' -T'ney
‘were however already in fairly widel use in Afr_ica angl _the ?‘e'st of the
developing world: In Africa, bargaining restriotions can be said to J
: 'h_a..ve been. the norm in the industrial relations __s_ystem.. oa-rtionlarly“ ’
‘ from 1960, after whieh time most African-states gained independence. 3
“Both in the world as a whole, and Africa in particular, |

restrictions on collective- bargaining fall into-three classes: mere

# guildelinés not giving rise to légal obligations, obligatory

'restrtctlons ‘of . Ilmrted scope such.as those hmmng wage Tises to a
certaxn max1mum percentage for employees earning beyond a certam level
) ’ of 1ncome, and those restr1ct10ns which give rise to "stra:ght”
obhgatxons “This last category includes general wage_freezes and *
requtrements that c,ollectiv__e agreements be aoproye‘d,by_specif_ied public
authorities before they can enter "into force, regar'.c.ll_ess of what .the
agreeme'nts tﬁemselves provide. Often combinations of ﬂlese'devices_ are
used, Any eategory of such restrictions can be Tmplemented inrone,of'
. two ways or by a oombination of the two. There can be a law dee_ming a
model clause to "be incorporated mto every collectlve agreement a |
specified class of agreements or a part1cu1ar agreement or agreements

- There can also be direct provisions in a statute 1mpos1ng obhgatlons

“"directly" on the parties w1thout a deemmg provision.

3 Before 1960 only 6 African countries had been granted RS —
‘mdependence See list at Appendrx 6. .

_ 1\



. natlons .

L3

Regardless of the form they take. the ratnonale for |
, ,'restrxctxons on collectlve bargalmng in developmg cotintries is
. essentlally similar LO that ‘advanced in the yvestern 1ndustr1ahsed E

In both, contexts the restr1ct10ns aré predrcated on the

health of the economy and the pubhc mterest as a whole. The

as one facet of the1r larger economxc pohcy

economtc fxeld the restrxcttons are the only sure way of lifting thc

p0351b1e t1me 4‘ The developed 1ndustr1a11sed natrons on the other hand

see such rneasures as one of the 1mportant ways of f1ght1ng mflauon
restrictions as a permanent feature of economrc hfe. wh1le the

by temporal economlc d1ff10u1t1es though in 'some 1nd1v1dual cases

restr1ctxons have tended to ‘be of a permanent nature.
development.

increasing number of collective bargaining restrictions as, at worst,

' and recession.-

The developxng countries of Africa therefore adopt the

4 For more detailed discussion-see Chapter I,

' developmg countr1es of Afrrca however. tend to adopt such rest: ictions

In thelr view, in the

‘_tbroad masses. of the populatlon out of d1re poverty in the fastest

-developed western nations generally regard the restrlctlons as dlctated
This difference

| '_'.of att1tudes 1s rooted in dwergent economlc and socral 1deolog1es.

though 1t may be 1nfluenced also by dlfferences in. the level of

The developing countries of Africa ‘can now cite the

107
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- calling for a reappra:sal of the prmcxple of voluntarmess and at

best, adding force to therr argument that the pr1nc1ple 1s unsu1table
for appllcat:on to therr weak and underdeveloped economxes +In support
of the African states. one may cite at least one matter in the
- preparatory work leadrng up to the adoptlon of Cortventxon (No 154)
concermng the Promotton of Collective Bargammg. 1981 F1rst the
preparatory work shows that there are dxfferences of opm1on. even
among wesiern mdu_strxalrseds_tates, regardtng some basic ;ssues
-rellating to collective ‘baréaining‘s Further, due to these differences
'of opinion on basm issues, there was less than unammous agreement on
whether the proposals should be gwen effect in a bmdmg Conventwn. '
or a Conventton supplemented by a non—bmdmg recommendatmn or a
Recommendatlon only. 6 - The Conference fmally agreed to adopt a
Convention and a Recommendanon. J '
™ .
It is quite clear that the‘principle-:df .volu_n'tariness;._;has-' o
come under strain in the last 1(')'to 15 years. : The purposeofth1s

chapfer is to state the most impartant collective bargalnin'g'- standards

5 lnfra, under “The 1ndependence of the part1es in -

" general™

6 ILO, I.L. Conf., Rec.. of Proceeds 66th Sess1on Geneva, 1980
"No. 41, No. 9, para. 70 Both the employers members and the workers'
members-hadfsubmltted amendments to the Conference Committee proposing
“that the International Labour Conference should adopt only conclusions
prepared by the Conference Committee where a Convention- supplemented by
a Recommendation had been suggested. Very significant is that a major -
-amendment aimed at restricting the scope of collective bargaining was
proposed by a group of Western industrialised nations. = See elsewhere
in this Chapter, -

w8
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cha’oter is to stat'e the most,imoortant collective bargaining‘_standards -

evolved b'y,th_e ILO and. assess their‘application_ in Africa. In

‘assessing their application‘we shall lobs'erve the e:-ttent to which they

are comphed w1th on the Continent and offer some analysis regardmg

the reasons behmd the fatlure of many African nations to comply with

\
ILO standards in"the area of collectlve bargammg ' _ _‘

There are f1ve prerequ151tes to the suceess or
meantngfulness te- both parties and the commumty, of any collectWe
~barga1n1ng process F1rst the parttes must reach a suff1c1ent degree
- of m;gamzatmn in order to ensure the1r strength Second the
. representatrves of each party must have the skllls necessary to cope :
with the 1ntr1cac1es of collective bargammg Th1rd the parttes must
"‘be w1111ng to enter 1nto agreements ‘with each other within the -

. framework of the- established machmery Fourth collective agreemenls
| must be observed And f1fth the . commumty must have the ability to
act effectwely as a pressure group7 for or agamst demands of- trade
~onions. It must: aIso be borne in mind that though in the present
-wr1ter ’s vrew the right to strlke is not a prereqmsrte to successful
‘colle,ctwe bargammg, its existence and the ease with Wthh it can be

act:vated w1ll always be a source of Ieverage in the workers favour

7 It is recogmsed that ‘this view of a commumty as a pressure
group is amorphous It is relative to the union.or groups of unions

! involved in particular. negotiations or a particular. dispute. . It can in

- particular sitbations include. other unions in their capac1ty as unions
and/or union members o the pubhc



| | _ | 1o
The extent of the leverage will naturally be roughly proportlonate to ',

the extent of any restnctmns ‘on the rtght

S

B. The independence of the parties

1. The independence of the partie“a in general ' o .

. The main standards relatmg to the 1ndependence of the
,parttes ‘are contamed in the Freedom of Assoc1atton and Protectlon of ‘
the Right to Organise Cony_entxon, 1948, (No. 87), the ng.ht to Orgamse '
and .Coll,ective Bargaining Convention, (1949), (No. 98), and the’
Col‘leotive Bargaining Conrention, 1981, (No..i‘54).' The rig-ht toh
.“collectiv‘e bargaining itseif, and therefore the_'prinei_pie of
' voluntarinees, are said by the Freedom of Association Committee to
h derive from Article 3 of Con'ven'ti'onlNo" -87 In rn:-arm,'.rulings8 the |
Commxttee has - ‘held that if the character of the bargalnmg procedure 1s
not voluntary and the part1es do not enjoy autonomy, thlS infringes
'thexr right under Arttcle 3 to "orgamse their- act1v1t1es and formulate
. _'the1r programmes" ‘Conventlon N"o 98 gwes this bas1c right fuller
'expressmn in Art:cle 4 whxch states that ‘
' '[mJeasures appropnate to national condltlons shaIl be taken,
- where necessary. to encourage and promote the full ~ -
_development and utilization of machinery for voluntary -
_ negotiation. between employers -or employers’ organizations -

and workers organizations, with a view to the negotiation of
. 'terms ‘and. condxtions of employment by means of collectrve

-

8 67th Report Case No. 303 para. 303 (Ghana) 116th Report Case
No. 559 (Tr:mdad and Tobago), 172nd Report Case No 877 para 92 (Greece)




| . NP 1.
- terms and cgndltlons of employment by means of collectwe 7 |
agreements : :
) -Conventxon No 154 prescrlbes varlous ways 4in Wthh the general
prmmple of promot1on of collecttve bargam1ng contamed in- Conventlon
. 98 cen be__tully 1mpiemented._ Its‘ pr_ovxstons include those ‘amled at
encouraging a stitable inetitutionet end.procednnal'_f;remewonk '_tor‘ |
bergaining and -those -aimed et‘the 'gredoél 'sp're'ading of collective =~ .
-bargaining. to all b'ran"ches ‘of. econornic ectivity .It -'is-therefor:e'not' v
~.enough, accordmg to Conventtons Nos 98 and 154 for governments to
merely allow collecttve bargammg They must actlvely strtve foa the
. establlshment and perfectton of collectwe bargatnmg machlnery whlle
| also encouragmg 1ts w1de use. | |
! It lts‘ necessary to con31der in more detaﬂ Conventlon No L
154 espec:ally the dlscussmns leadlng to its adoptlon It is the |
most recent conventlon dealmg w1th collectlve barga1n1ng and it was"_.‘ :
adopted 1n the context of an acute’ and prolonged econonnc recesswn.' )
. In ‘the hght of the recession it is 1nstruct1ve to 1nqu1re 1nto |
possnble changes of attitudes towards the promouon of collectwe

..bargalnmg end the‘prmc1p1es of -voluntarmess-.

. The government mem‘ber for- India -in effeot’__sugg_ested' that

"'.-9 ‘Emphasis added. .



_ 2
there shoulcl be no obhgat:on on states to promote bargammg 10 He |
.. said that i 1n the rural sector in many developmg countrres where there B
were no employers or workers orgamzatrons pubhc authormes could
~ not really promote. collecuve bargalnmg Employers members suggested
“that- the d1ff1cu1ty could be met by an “as. far as practlcal" prowsron

Workers opposed the Ind:an proposal It was w1thdrawn

There -was more. d1ffrcu1t d1s¢uss1on however, regtrrdmg
voluntarmess Durmg the . dlscussmns precedmg the adoptmn of
Art1cle 1 of Convention No 154 the government members of France, the
'Netherlands Belgmm, Denmark the Unlted ngdom. Ireland Italy and | '
, the Federal Repubhc of Germany subm1tted an’ amendment It read as

follows

- This instrument applies to all branches of economic activity,

- . :thé extent to’ which guarantees provided in the instrument

- ~shall apply to the armed forces and the police, to-the public
service employees whose status is governed by laws and.
regulations, ' [probably security officers] and to persons
-employed in publicly or ‘semi-publicly financed non-profit- .
‘making activities may be determﬂed by nattonal laws and
regulat:ons and natlonal pracnce

“The Government member for France presented the proposed

.' amendment He stressed that collectwe bargammg developed in the

Al

,'competltlve sectors namely, the sectors that obtained their resources.

LI

10 ILO IL Conf Rec of Proceeds 66th Sess1on Geneva 1980
41 para. 30.

1t ILO, Int. lab. Conf., Rec of Proceedmgs 67th
Sessron Geneva, 1981, No. 22/4 para. 28.
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--,_‘through the sale of goods and serV1ces In h1s v1ew. collectwe

P bargammg ratsed parttcular problems in the non competttwe sectors

'such as the pubhc serwce and publicly or sem:-pubhcly fmanced non-

proftt—makmg undertakmgs The government member further stated thal

the amendment d1d not seek to exclude the non- compet1t1ve sectors from

"the scope. of the 1nstrument but Just to permxt nattonal legtslatlon to

apply ‘.the' 1nstr!lment to these ‘sectors _usxng "spe_mal modalities. "12
Workers members "flrmly opposed" the proposed amendment for

two reasons They said it would unJustly deprwe certam workers of

the fru1ts of natxonal development Further they stressed that the .

E prooosed amendment would make 1t p0331ble to totally or partlally

"exclude from the scope of the 1nstrument workers in the non- competmvc
'sectors 13 ”Several Government members of developmg COUHlI‘leS again’
declared more generally that the econom1c and somal problems
‘confrontlng thetr countr1es often made very d1ff1cu1t the appllcanon

"of ILO mstruments in partlcular Conventtons.l_df

The amendment was subsequently w1thdrawn and a new one

: introduced. Except for some’ grammatlcal var1at1ons that amendment is

12 1bid, No. 22/1, para. 8.
13 1bid, para. 29. °
14 Tbid, para. 8.
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what is- now Artxcle 1 Convent1on No 154 15 Accordmg to Art1cle 1(1)

‘ .'the Conventmn apphes to all branches of economlc act1v1ty Artlcle o

E .t.'-1(2) states that "[t]he exte‘tt to whtch the guarantees prov1ded for m B

[the] Conventton apply to, the armed forces and the pohce may be L
'..ldetermmed by natmnal laws and regulatxons or nattonal practtce: " And
| -"Art1cle 1(3) states that "[a]s regards the pubhc servme spemal .
- flmodahtxes of apphcatlon of [the] Conventron may be f1xed by nat10na1
_Iaws or regulanons or. natronal pract1ce The Government member f01
'fthe Netherlands stressed in partlcular that the new text did not allow. '
lthe exclusmn of the pubhc servme from the scope of the 1nstrument'- :

. but only the determmatlon of spec1a1 modahues 16

The arguments both in favour and agamst the exclus;on or .

possuble exclusmn of workers in. the non- preflt-maklng sector from

collectlve bargatnmg rights: were not free from flaws The attempt b}} N

the Government member for France and the Government members of the

other countr1es to restrlct collect1ve bargammg to the proflt—rnakmg

sector would have been retrogressrve 17 - On the other hand the workers '

argument that collect1ve bargammg rrghts should extend to the non- -

15 ILO 1L, Conf ' Rec. of Proceeds , 66th Sess1on Geneva, _1980,2

No. 41 paras.. 30- -33, Art 1 was discussed at the conference as point 7.
16 Ibid, No. 22/5 par&. 34. ‘ |

17 1t is- correct that collective ;rgammg ‘originated
in the industrial and commercial sector. Industrialists
‘became richer as profits soared while workers’ standards’ of -
living rematned stagnant or: 1mproved little.

_ i.14 i
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"'profit-.'making sde_ctor so that 'the‘f ruits ‘of. ‘dev'elopment can | be, shared' by
all is .based on 'the'a'ssumption that..such fruits exist, 'That-assumption :
1s not correct in relat1on to many Afr:can countrtes, ‘particularly |

_. after the econom1c recession. 18 The grantmg of collectlv% bargammg

' _rtghts .to the non—prof1t—mak1ng sector can nevertheless be- 3ust1f1ed on.
the basis of the tange of matters whlch are SUb_]eCt to bargammg 1n 3
modern economlc aotmty kCollectlve bargammg developed m prof1t~ o

. 'makmg 1nst1tut1ons prmmpally because of a de31re by workers to match |
‘ h1gh prof1ts with h1gher wages The partles ‘had to bargam about that
Over the years collectxve bargammg, and therefore collectxve |

. agreements, cover not just wages but other matters such as hours ofi _
':‘ work health and safety, c0mpensat10n payments of all kmds and other |
matters. Wthh help to 1mprove ‘the condltxons of work and standards of

‘ 11v1ng of workers Many matters that are the subJect of collect1ve ‘
bargammg are either of marglnal or no relevance to an. employer s-l
proflts 19~ Even in the non- proflt makmg sector therefore machmery

for collectwe bargammg 1s necessary o

-In"subsequent discussions in 1981 before the adoption. of

'Conve‘ntion No. 154 there »’was"a final 'attempt' to r‘estri'ct. collective

. 18 See Chapter vV for statlstlcs on some Afrlcan
economles.- : L :

'19 Matters relating to the holding of union meetings during
working hours, the running of a union press, and so on, are additional
examples of items which may be the subject of collective agreements but
are not usually a major factor in business profits.



-'bargaining- - This time it rested on the interests of soCiety . The
‘ GoVernrnent member for Japan submltted an.amendment proposrng the

.addmon of the followmg

~

(1) Measures adopted to. national - cond1t10ns should be taken

! - to.encourage and facilitate reconciling the specific: =
interests of the parties to collective bargaining with the’
general interest. (2) the definition of the requirement of
the general interest should be Teft to the public

. authorities, who should first consult those concernfﬁl

R specml!y employers’ and worEers' orgamzatrons

‘The Government member for Japan explamed, inter aha, that though the

concept of the general. mterest grves r1se to problems of -def1n1t1on,

it was still essentml to recognise 1t. He furth_er urged that-

the required reconciliation could be achieved without:
prejudice to collective ‘bargaining: and the basic interests of
the parties since there were adequate safeguards for their

. autonomy and for the principle of freedom ol association in
the proposed Conventron] and other 1n§fuments and, the t_ext
itself provrded for prror consultatlons '

The” Government members were divided about the amendment

:Certaun22 Government members thought that it-was "in line wrth the ‘

development plans of many. developmg countr1es ”23 Others pornted out

) .that "havmg to Judge what was in the general interest would' transform

20ILO IL Conf Rec of Proceeds , 67th Sessxon Geneva 1981
No. 22/8 para. 64. Emphasrs added o

21 Ibid.

2 Ib1d
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- general interest was too nebulous for .1ntroductton into an

laboir Ministries into S’u‘preme Courts. "24 Thts'latter 'state'ment "W'as

not elaborated upon but 1t appears to have been a reference to the need

'to preserve the atttonomy of the partles to collect1ve bargammg The |

workers' members opposed the amendment In the1r view. the concept of

international instrument and was incapable of precise definition in

E "'democratn: soc1et1es 125 They saw serious dangers w1th the power of

public author1t1es to take account of the genekel mterest and to
reconcile the spec1f1c 1nterests of the parties w1th that 1nterest

Employers members opposed the amendment for s1m11ar reasons.. It was

' subsequently wrthdrawn

Had—-the__j.ap e amendment been passed it would have 1n law

) effectwely left in the hands of pubhc authormes the determma

of wages and cond1t1ons of. work s1nce 1t would have left the deflmtlon

of the "general 1nterest" to ‘the' -pubhc author1t1es The prmmple of

"vquntarmess would have d1ed thereby changmg the whole character of

‘collective bargaining as we know it today. -The fact that it had to be

withdrawn is an indication of the preponderance of ‘the opinionwithin'

. the Internattonal'Lab'our Conference ‘that coliectiVe bargaining should

be based on the principle. of voluntariness It 1s not surpnsmg that

1 WOrkers opposed the amendment Nerther is it surprlsmg that employers

-2.‘..‘,I_b_i_<i--
2 Ibid,
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" opposed it as- well they too would have been sub Ject to the dlscrenon | |
of the pubhc authormes Some Government members opposed 1t The
-fact that some Government members opposed a prdposed amendment that.
'__would have gwen governments substant1a1 control over’ the collectwe |

.bargamrng rtghts of umons mdxcates that the principle of

'-voluntarmess is well entrenched w1th1n the ILO . N

“The japanese Government member 1n supportmg the amendment
did. not stat,e what the other "adequate safeguards" to orgamzatlons

' autonomy ‘were. Assummg that the w1thdrawn amendment would have also el

. . extinguished ‘the rtght to strlke, the r1ght to engage in. pol1t1ca1

; 'act1v1t1es would have rematned as perhaps the prmcxpal means by which -
| frade umons and employer orgamzatmns could have exerted pressure on
public author1t1es Given the restrlctmns on -the pol1t1c:a1 aet1v1t1es

f trade untons in-the- Afr1can one—party states, Afrtcan trade untons | .
_would have been weakened more sertously than thelr counterparts Jn the
West because the former would not have had the pohtncal weapon to fa]l

B

‘ back on..

-~

- .2.'_j The,"i'ndep'endence-of the 'p'arties- 'the“het:onomy and' recession.

Notw1thstand1ng the surv1val ‘of the prmcxple of

voluntartness in the ILO there is ev1dence that an 1ncreasmg number

.

“of countrxes are 1mposmg restrmuons on the freedom of the parties to '



- bargain 'collectively.zé This 1s do’ne in ‘_oh’e of two',ways:'by .exdudtng r
c_er_tain matters ‘f_rom' the s'c_ope o_f . bargaining l_pr by mal-:.ing the N
collective agreement or some of its terms subject to thé -prior or
subseduent approval ‘o'f some outside b‘ody . The outside boedy is usually

" an adm1mstrat1ve authortty or an 1ndustr1a1 court. In g1vmg or

W1thholdmg its approval the author1ty or court concerned is usually

| obliged, by legtslanon. to take mto account "the economy", "the -

| general 1nterest", "the pohmes of the government‘ or other words of
similar effect. . Chad_,- Kenya-, Tanzania ath_unisia for example, have

legislation to this ef‘fe_ct.

. In 'sOme countri"e‘s"the range of negotiahle issues deoends at
:'least in part .on leg1slat10n The 1eg1slat1on may spec1fy part1cular '
- 1ssues wh1ch the parnes are obhged to d1scuss and on. wh1ch they must

'reach agreement Conversely,‘ ther leg1slatlon may pT‘Ohlblt the -

dlscussmn of certam speclfxed matters on grounds of the general
'._ mterest or pubhc pohcy Leglslatmn may determme what matters fall ) '
: _ .under the management s prerogauves and are therefore not negotlable
There are also countrtes where certain matters are set astde for e
' .regulatlon by leg1slat1on Some countnes spec1f1cally prescrtbe '
: _standards regardmg such matters as condttlons of employment hours of 3

work, leave and even wages

- 26 A. Pankert "Government Influence on Wage: Bargammg the
limits set by Internanonal labour Standards,” (1983) 122'1.L.R.=579;
'ILO Collecttve Bargammg A General Survey (Geneva. 1983), para 292, !
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-

- In Africa specificalfY- there are some curious provisions - -

regarding the content of collective agreements. In Egypt, section 87 - - -

" or Act No.:_l?r? of‘ 19812?‘reads_ as fello;ivs:

Any stipulation in a collective contract which endangers
- public safety, is prejudicial to the-economic interests -

of the country, is contrary to the provisions of . -

legislation -currently in force or is prejudicial to

pubhc order or morahty shall be null and void.

Section 64 of'_'Act No_. 5 ‘of.' .19.7'8'.of 7. Gabonzgiprevi'des that a collective

agreement "may contain proyisioris’ mofe favorable to workers than those’

L4

of the laws and regulatiens" but "shall not depart from any prov1s1on

-in such laws and regulanons whxch relates to matters of pubhc

- by pubhc authormes and are for that reason perhaps contrary to the '

_ prmcxple of voluntarmess enunmated by the Committee on Freedom of

R

Association;

Angola has perhaps an even more curious provision. - The

: General.l,,abenir Act; No. 6 of 1981, Section 78(1) reede asslfoll‘ows:.

A collective labour agreement shall make general .
provision for the rights and obligations of the workers
and the management of the undertaking and shall specify
.the commitments entered into by both parties in
connection with the plan for the productton of ‘goods or

27 ILO,'Legislative Series, 1982.
28 1.0, Legislative Series, 1978.

o

‘ pohcy " The. Egypnan and Gabonese prov1s1ons seem to be open to abuse ‘-

.y



though. 'evide"nce';is difficult to obtain, section 78(1) would operate so- -

the prov1smn of servxces and the measures nece?g};ry for
ensurlng that the plan is scarried out 1n practxce

In so-called marxist ‘Angola, most ‘undertakings ar"e\either w'holl‘yt
. . [ ha

e government—owned or are government-controlled. In these circunlstance_s.'

.

as to‘obl‘igate the rnanagement of the underta'kings and workers to meet )

'producnon targets set by the government .Firther, sectxon 78(2)(d)

'prov1des that a collecttve agreement, among other things, shall make

-

prowsmn for "mcreases in wage rates, in enceptlonal crrcumstances.

such as geodgraphical con51derat1ons, climate and other factors

adversely affectmg life and work, in s0 far as- such mcreases are not
..‘proh1b1ted by law " On the whole therefore, workers bmd themselves qo - |
* certain targets (apparently f1xed by the government) regardmg the
: productwn of goods- and prov131on of services- and yet section 78(2)(d)

-seems to suggest that a rtse 1n prof1ts cannot alone be a ground for

c--prov1d1ng for pay 1ncreases in collectwe agreements The provxslons_,_

are unduly harsh on the workers, though 1t is difficult to readily .

. ‘identify a provision in an ILO Convention Wthh is 1nfr1nged by section

'78(2)(d) of the Angolan General Labour Act. The provision however

infringes a basic principle underlying eolle’ctive bargaining namely

that work_ers must share in the wealth they help to create. Workers may

“.of course share in the wealth where other conditions of employment are .-

improved. However, to prohibit wage raises when they are based pufc’i'y'

29 Emphasis -added:

P,
(=3



on increased profits.seriou“sly, impairs the 'right' of WOrkers' to share-.in-_
the profits they help the employer to make: To that extent therefore

the provision is at the very least undes:rable

The ILO supervxsory bod:es generally dtsapprove of
.lcgtslatton as a means of solvmg labour - disputes. ' The Fact—Fmdmg
and Conciliation Commxssxon of Freedom of Assoc1at1on has- pomted out
that an unduly or excessively legalistic attttude on the part of etther
the government or workers is mcompattb]e with the development of |
- harmonious, labour relattons The Commxss:on has even declared that ‘
such a legahstxc attitude is ‘in confllct with the need to -develop
harmonious industrial relationa Further. it has asserted-that even

.8

when there is ge"mme walltngness on both si es to cooperate and reach

- mutual understandmg. the 1nﬂex1ble and d ailed reqmrements of the

law often’ prevent real progress from bemg-made 30 ’I-‘he Cornmlttee on. '

" Freedom of ‘Association has referred to these views: of the Comm1331on
with approval 31 The ILO bodxes have - therefore not declared 1llega1
the use of legtslatton as a means*of solvmg-labour dxsputes ’I‘hey

have merely dlsapproved of undue or. excesswe legahsm The actual

meaning of this general principle’ can be- convemently con31dered under S

two broad and 1nterre1ated areas the approval and content of

collectwe agreements, and restrlcttons on: wage rates

30 72nd Report Case No. 876 para. 367 (Greece)
31 Ib1d
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a) The approval and content of collecttve agreements

-

Leg1slatton wh1ch allows an authonty to refuse to approve a o

collect1ve agrement on grounds of errors -of pure f0rm is not in
confhct w1th the prtnmple of. voluntary negottatlon 32 If however the
legtslatton 1mpl1es that the f11mg of a collect1ve agreement may be
refused on grounds such as 1ncompat1b111ty W1th the general pohcy of
the government it would amount to a requ1rement of pr1or approval--

before an agreement enters 1nto force Thls kind of approval 1s 1tse1l

. contrary to the pr1nc1p1e of voluntary negotiation. .33 In one case that

came before the Commtttee on Freedom of Assocxatlon, a state passed a
law unde‘r\whtch approval of a collecttve agreement could be w1thheld 11
the agreement contamed a clause whlch mterfere with ”the rxght
reserved to the state to co-ordmate and have control of the ECODOIHIC
11fe of the nation. "34 The Comm1ttee declared that prowswn to be -
contrary to the pr1nc1p1e of voluntarmess Sect1on784(1)(b) of the
Zamblan Industr1al Relattons Act 1971 prov1des that collectwe

agreements must not contam clauses contrary to the law .or the :

Government s declared pl‘lCES ‘and incomes pollcy or the pubhc

32 85th Report, Case No.. 341 paras, 185 186 (Greece) 2361h
Report, Case No. 1267, para 600 (Papua, New Guinea).

33 Ib:d

B4 125th Report Case No 654 para 86 (Portugal)
Annex Case No. 266, para 43 (Portugal) :
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o or’ the pubhct . T S -»'; LI

- -

mterest 35 ThlS provmon appears to vrolate the pr1nc1ple of

;s.
) .

' vquntarmess v s Sl

It is a fact that prov1s1ons such as the Zamb1an one can be -

used to- stmke down prov1sxons 1n agreements grantmg extravagant

| Tconcessmns to unreasonable umons Wthh are detnmental to the | N
: economy The refusal of the Comm1ssmn and Comnnttee to sanct1on such
‘7 '.prov131ons cannot therefore be based on the1r 1nut1hty in the solut1on - -

: of ‘a country s econom1c problems It 1s based rather ‘on the fact that

' the extent to wh1ch collectwe bargammg r1ghts are eroded 1s m most .

Cases d1sproportlonate to the advantages that may accrue to the economy

The prmcrple has been apphed str1ctly both by the COmmIUEL _—

;'iof Experts and the Commlttee on . Freedom of Assocxatmn For example

- .:the Commlttee has made it clear that prror approval of agreements 1s

. sull ob Ject1onab1e even where the refusal may sometlmes be sub ject to
- an appeal to the courts 36 The superwsory bodxes have ob Jected to .
systems of prior- approval wh1ch go beyond matters of pure form even |
" where the number of ob;ect1ons have m pract1ce been extremely tlow
For example, in 1966 the Commlttee on - Freedom of Assoc1at10n advxsed

agamst Spam s system of pr1or approval notw1thstandmg the fact that

35 110, LegislatiVe Series, 1971.

36 2341, Report, Case No. 1173, para. 86 (Canada/Bmush
Columbla) 236th Report Case No. 1206 para. 506 (Peru). -

Lo,



e out of 14, 736 agreements concluded only 33 had to be submttted for

' ‘.consxderatxon by the government authorttxes concerned and only 3 were

f mally re Jected 37

It should not be surprlsmg that even m cases of extremely

'
o~

_low re_lecttons ‘the. Commlttee should express dlsapproval It t must .be

. remembered that the extremely Iow number of reJecttons in the case of

_.Spam were ltkely to be pr1nc1pa11y the. result of a developed trade
umon culture and other strong mst1tutlons capable of mfluencmg the .:-
- behavxour of the government and trade unlons . The c1rcumstances of
‘ -Spam, llke those of other mdustrxahsed market econormes. do not
_ex1st m many thtrd worI’d countrles The Commtttee 'S ruhng in the ,
' Spamsh case Is therefore a reflecnon of the Commtttee s sens1t1v1ty

‘to thts W1der problem

Thxs sens1t1mty notw1thstand1ng, at least one 1ncons1stency
,Am the Comm1ttee s rulmgs ‘needs to ‘Be explamed In a case involving
'Ltberta the Commtttee d1d not dtsapprove of a provxsmn giving a
government author1ty a dtscretlonary power to prevent a union from

receiving finance grom a foreign orgamz_atlon. The Committee merely

expressed the hope that the a'p"pl_ication‘ of the provision in practice -

" 37 85t Report, Cases Nos.' 294, 383, 397 and 400, paras 366-416 (Spain).
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would not erode trade ‘union rlghts 38 Th1s is d1fferent from the

T

'Commlttee S, ruhngs regardmg pI‘lOl‘ approval of collecttve agreements ' / :

o

. The d1fference m approach can however. be explamed on the 'ba51s that. ‘
:'the prmc:ple_of, voluntarmess is- co_mparatwely ore Im_lportant to the
pro_:t_ection'. a_nd.advancement, of' w'orke—r's interestsl than the right to_ ‘
re'ce'ive Ifin'anci‘al -'a's-sistan.ce'.from outside the‘co_untry. ‘ |
Th‘e-Committee has made it.c‘lear that a state ts fr-e'e to |
_ msntute bodtes or procédures mtended to reconcile the nat1onal
mterest W1th the mterests of trade unions. It has however,
emphasxzed that the fmaI ‘decision as to the content of the collectwe
agreement must remam W1th the parttes 39 For example, if a publlc
authority con31dered that the terms of a proposed agreement were m'
conflict with the economic’ pohcy ob Jectlves recogmsed by the :
authority as bemg desxrable in the general 1nterest the case could be :
‘subrmtted for advice and recommendatlon to an approprtate consultatwe R
body. Further, the ob;ectw_es to be recogms_ed as belng in the- generalll _
interest must ha_Vé heeh"-'v.v'v_irdel'y::dtsonssed by all parties on a .national .
scale through a conenltati\te'body in a.ccordan'ce with the ' prinCiple "'l'aiq' ’

)

down by the Consultation (Industrial National Levélle')_' Recommendation . "

+38 23314 Report. Case No. 12_19 g‘para 658(0) (leerla) But see t
'233rd Report, Case Nos. 1133 and 120 (Ch:le) where the Commlttee '
recommended the repeat of a s:mtlar provision. :

39 218t Report Cases. Nos 1047 and 1123 para.. 84 (Nlcaragua) B .
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" (No, 113) of 1980.40 ~ ~ |

_'b) Restrtcuons on’ wage rates

. . . . ) . . - AP o

Restr1ct1ons on’ wage rates ra1se at least two tssues 1n .

N .f-.'relatton to trade umon rtghts FlI‘St can- wage restr1cttons be at all

‘ 'rele\rant to the exerc1se of trade umon rlghts? And second 1f wage
: Arestrtctlons can affect trade un1on nghts but are perm1ss1ble W1th1n

'_lnmts, what' are those 11m1tsP As to the f1rst questton the Comnuttee

Cie on Freedom pf Assoc1at1on has ruled m the aff1rmat1ve It has

| 'hf,exp’amed that matters relatmg, for example to the re*adjustment of

wages to the cost of 11v1ng may be malnly a questlon of an economm

character and not connected w1th freedom of assocranon It has _

however held that matters regardmg the method of f1xmg of wages by

' __'collectwe agreements are relevant to trade umon rlghts o thlS _

R v'connecnon the Comrmttee has pomted out that the development of

VT procedures for voluntary negot1at10n of collectwe agreements (or

B -"methods, in thls case of flxmg wag@s) const1tute an 1mportant aspect

-of freedom of assoc1atton The Commlttee has however found it

f'_,d1ff1cu1t to Iay down an. absolute rule regardmg methods that may be

o .‘-J_used to fl}( wages Th1s dtff1culty, the Comrmttee has explamed is due

R “theu' countrres call ! atcerta_m fimes" for stablltzatlon measures

'.to the fact that governments ma)‘r feel that the economxc posmon of

o - 40 85th Report. Case No 341 ‘para 187 (Greece) 2134th Report
" . .Case No, '1173, para 86 (Canada/Bntrsh Columbta) 236th” Report. Case No.
- 1206, para 508 (Peru) '




affected - The other prov1s1ons of the Act were found not to be o
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during - the appllcatlon of whrch restr:ctlons on the method of wage

f1xmg may be necessary 4 Such restrlctrons, the Commlttee further

_ explams, should be-xmposed as an exceptronal measure and only to the

extent ecessarx, w1thout exceedmg a reasbnable perlod and it should

be accompanled by adequate safeguards to protect workers llvmg

. standards, nd2

The meaning of "adeduate safeguards is exempl1f1ed by a’

Canadian case.43 The’ Canad1an Pubhc Sector Compensatlon Restramt At.t

of 19824'4 provrded for a two year wage restramt pohcy in the federal

pubhc sector Wage 1ncreases were not perm1tted to exceed certam

percentages specrf1ed in the Act The Commrttee obJected to the Act

| only to the extent that compensat1on pIans that were freely negot1ated

' prxor to the date on Wthh the Act became appllcable were also o

obJectlonable because they were accompamed by procedures Wl]l(‘h allow

not only for bargaining beyond the mlmmum levels ftxed by [the Act]

‘but which, in certam cases, allow_for- -exceptlons to be made as well as

41 110t report, Case No 56l para 561 (Uruguay) 116th Report

_Case No. 551, para 107 (Cuba).

. 42 2334 Report,. Cases Nos. 1183 .and 1205, para. 482 (Ch11e)
236th Report, Case No. 1206 -para. 507 (Peru). Emphasis added.

43 2220d Report, Case No. 11147 (Canada).
44 Statutes of Canada, Vol. III, Chap. 122.



-DI‘-OVYVifdjirlg for mediation in case ‘of dispute. "%

The Con_tmittee’-.s diffe'rence of .a:pproach ta prObletns'of ' wage
' restraint rnust be'noticed' Generally m the case. of the pr1nc1ple of
.-voluntarmess, 1n general the Commtttee has in effect sanctmned
absolute enJoyment of the’ rtght of voluntary coll.ectxve bargamtng, the
‘law may lay down procedures almed at arousmg the umons sense of
respons1b111ty to the commumty or to the employer. _but the fmal
demsron should be freely made. The Commlttee s approach to wage )
I‘BStI‘lCthI'lS° on the other hand allows certam restr1ctlons on the
prmmple of voluntarmess Governments are allowed to f1x the max1mu:n
wage rates that may be. negottated Though adequate safeguards are .

) necessary, the fact remaing that" wage rates can be i posed by a

' dec131on of an authortty out51de the negottatlng parttes The '
dtfference of approach can be explalned agatn- on the bas’is--that”'.

»dtscrenonary powers of- approval of collectwe agreements threaten the :
very @xrstence of the r1ght to collectlve bargatmng wh11e restrictions " .

1n the NArrow area: of wages do not

What is of parttcular mterest to the developtng Afrlcan )
' countr1es 1s not the dtfference 1n the Commltte 's approach w1th regard
to prror approval of agreement and to wage restramt leglslatlon It '

is rather the fact that the Comrmttee has recogmsed that the prtnc1ple

4 1bid, para, 1_1'6.



of voluntarmess 1s ‘not absolute and that restnctlons based on the
state of. the economy may be placed on the prmclple. at least in. the
_'-matter of . wage rates. Further, the Comm1ttee has not ‘based its

| gu1de11nes concermng wage restr1ct10ns on the stage of econom1c
q

. develogment but on (the assumed) temporariness of economxc

dxfftculnes In the. 1982 Canad1an case concernmg the Pubhc Sector
Compensatwn Restramt Act the Commxttee recogmsed by necessary

1mpl1cat1on, that by 1ts OWn ‘standards Canada was experiencing hard

_economﬂ: tlmeS The Commlttee held, in effect that. the hard econonnc ‘

times. Were suff1c1ent cause for xmposmg certam restrlctlons on
- umons collectlve bargammg rlghts ’I‘he state of the Canad1an S

. ‘\\ ‘
;,reconomy in 1982 nevertheless was, to put it m1ld1y, in a state supermr

" to the econom1es of any of the Afrxcan countr1es 'Th1s o

"hnotwuhstandmg, the Commtttee 1n51sts that developmg countrles cannot’

1mpose collecttve bargammg restrlctlons as a permanent feature  of

trade umon hfe The Comm1ttee however does _accept that developmg' '

countr1es can also 1mpose restrlctlons on collectwe bargauung rlghts

--prov1ded that these restrtcnons are temporary To put 1t andther way,

. no country, deveIOped or deveIopmg, can 1mpose restr1ct1ons on

_ coIlectxve bargammg rlghts as a permanent feature of trade union _
hfe What thls comes. to 1s that a country can restr1ct collectwe

- bargammg rlghts only when, by 1ts own standards it is experlencmg
economlc hardshlp Each country is Judged with respect to

';‘-restrlcnons on collective bargaining r1ghts accordmg to its own

. stage of development and standards

o ep—
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There are two pomts worth notmg w1th respect to the
) Commtttee s ruhngs regardtng l‘eStl"lCtIOIlS on: collectlve bargammg :
rlghts -First, the fact that the Commlttee allows restr1cttons on_
. -collectlve bargammg rtghts on_the grounds of econ0m1c d1ff1cu1t1es at
.tall means that 1t accepts that it 1s sometxmes necessary to- restrtct
‘collectlve bargammg r1ghts to mamtam the state of an economy or to ___
" “improve 1t As w1th other matters relatmg to 11m1tatlons or :
derogatxons of r1ghts, the- degree to whtch collect.we bargammg rlghts

-can be restr1cted must depend on -the serlousness of the. problem The

_ perlod for Wthh restrtcttons last must also be dxctated by the perlod

- . for which the problem ex1sts It follows therefore that the very

'ser1ous economtc problems of Afrlcan countrIes call for more strmgent
restr1ct10ns on callective bargammg rlghts It also follows that the '

* collective bargammg restr1ct1ons must be losg term "becaise the :

: _problem of underdevelopment needs long term soluttons - To the extent
_therefore that the Committee does . not allow more strmgent

.restrtctmns on collective -targammg r1ghts n developlng countries- -

and does not allow a 1onger perxod durmg which such restrtctlons can. -

contmue its rulmgs in thts respect are not reSponswe to the needs

. of developmg natlons and are perhaps 1110g1ca1

Second there is the problem regardmg the relatlonshlp

between the two requ1rements of necess1ty and temporarmess -.The' _

13t - -
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- probliem‘_ is .exemplified' by -another Canadian case'46 thatcame: before the .
Committee In’ that” case certam wage restrtctlons 1mposed by the

"government were allowed the government prov1ded statistics showmg AR

o falrly serxous economtc dtfftcultzes Three years later, the Comm1ttee ‘

" dxsapproved of the same wage restr1ct1ons on t]te basxs that three years
was too long a time to keep the restrfcttons in force | There was no

S ev1dence adduced to show that the economy had 1mproved By n‘ecessarv '
'1mp11catton therefore the Comm1ttee holds the reqmrements of .
'.necessuy and of temporarmess to be separate In other words the

' concept of necess1ty is quahf1ed by that of temporarmess K

There is. however, no estabhshed cr1ter1a 1a1d down by the ,
Commtttee by wh1ch temporarmess can be measured Where the

. 'o1rcumstances calllng for restr1ct10ns on wage rates are brlef in

':durauon there is. no problem Where however, these c1rcumstances

become permanent the - apphcatlon of the Comm1ttee s prrnc:lple amounts .

'to subordmatmg the need to solve the econom1c problems to the need to

N ‘preserve collectlve bargalmng r1ghts

-

3. Other r1ghts relatzve to collect1ve bargatnmg

"In. addltton to the rlght of 1ndependence of the partles to. -

"f_ollectlve bargammg, there are other rlghts that must ex1st m order
fto make the bas1c rzght more meamngful Only some _of the_more j

- 46 '230th"Report, Case _'No'.f.‘117‘1', esp._ pa"ra; ‘_160_‘(Canada'/_'Qnebec)>.

——



pertinent ones need'—he mentjoned here. Whether or not collectwe

bargammg takes place at the natlonal reglonal plant or other level

of trade union organization, must be left to the parttes 47- | |

"Accordmgly, federatmns and confederat1ons .must’ be able to conclude -
‘.collecttve agreements 48 By the same: token, the: Commlttee has .
cons1dered that refusal by' employers to bargam at a partlcular level

- does not constltute an mfrmgement of freedom of assomatton 49 -
' S . ‘ SooEn
It will be remembered that m general Afrlcan countrles by
'law allow only one trade union 1n the whole country for one category of -
workers and one trade umon cOngress to Wthh all the occupatlonal
':'umons- are aff111ated Collectlve bargammg is generally restrtcted

“to’ the nat10na1 congress level and the occupatlonal natlonal level

" Here thére are two V1olat1ons of ILO standards The rxght of workers

toform or _;om organ1zat1onsof the1r -own choosmg 1s vxolated The '
‘ rlght of the parttes to determme at what level collectwe bargammg

_ takes place is. also V1olated Fortunately however. the level of
'.collectwe bargammg is’ not always tzed to trade union structure. ‘For
‘example in. Zamb1a desplte the trade umon monopoly s1tuatlon
~COll&Cthe bargammg can take place w1thout unions. It is carried

ot by commlttees composed of worker s and employers representatwes

a7 202nd Report Case No 915, pa'ra 53 (Spain)"- |
48 233rd Report Case -No. 1209 para. 443 (Uruguay)
49 203rd Report Case No. 915 para 53 (Spam)
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. known as bargammg units. .50 . The Commlttee has however sanctmned |
systems where the power to determme bargalmng levels is entrusted to
a body outs1de of the partles so long as 1t 1s mdependent of out81de

1nterference 51

“The riéht to. eollective bargainlhg under Article 4 of- .
Contren'tion No" .98land l‘\rtiel'e‘ 1(1) ‘of Conventi‘on.N-o".-lSll' ap'plie:s.~ both"
-to the pr:vate sector and to natlonaltsed undertakmgs and publlc o
bod1es The only exc&stlon allowed relates to pubhc servants engaged
. in the admlmstratlon of the state 52 Accordmgly therefore the | | o
Commlttee has held' the rlght extends to the staff of a nattonal rad10
and televxsxon 1nst1tute53 the admmlstratNe staff of a nattonal -
| teachmg soz_arw.uces4 and ‘the teachers themselves.55 The Commft_t‘e?ﬁ]as‘ g

e o
50.In certain countmes mcludxng Eth1op1a, Ghana, Tanzania' and -
Zambia-itself, collective bargaining at the level of the industry has
been introduced by legislation. Agreements concluded at.industry level
- in thé Ivory-Coast, Mauritania and the Niger, are supplemented by
agreements at the level of the undertaking; see [.L.O., 6th African: :
Regional Conf., Tunis, Oct. 1983, Report 1, Part 1, Report of the o
- Director- General Social Aspects of Development in Afrtca, The Role' of
~ Social lnstrtuttons p. 23. .

- 51 208th Report, case No. 984, para. 36 (Spain); 217th Report,
Case.no. 1096, para. 300 (Chﬂe) :

' 52 211th Report, Case No. 985, para. 208 (Malaysia);
236th Report, Case No 1287, para. 598 (Papua New Gumea)

53 143rd Report Case No. 764, para. 87 (Colomb1a)

54 139th Report Case No. 725, para.. 278 (Japan) 202nd
Report, Case No. 871, para. 99 (Colomb1a)

. 55 118th Report Case No 573, para. 194, SBol1v1a)
202nd Report, Case No.- 871 para. 99 (Colomb:a

ra
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' pomted out in part1cular that the nght to collectwe _bargaining
V-extends to all pubhc servants who do not act on’ behalf of the pubh‘c

X .a_u_thortttes.56 _The rxght has ther_efore been held to extend to

em'ployers of the' postal and'telecommunication services.>’ It is net

'-suff1c1ent ‘that the class of workers being’ excluded 1s part of the

E pubhc servme There must be somethmg in’ “the nature of. the fUIlCthll\

of the excluded workers wh1ch makes them agents of the state, The
Commtttee however, has recogrnsed that Art1cle 7 of Conventxon No. 15!
-allows a degree of flembthty in the chome of procedures to’ be used

in the dete_rm1nat1‘on of the terms and- _condltxons of _$mployment.58. -

no obhganon on 1t to enforce collectwe bargammg by compulsory |

'means' within, an orgamzatlon 5.9‘ And more‘ generally. even where a

_government ‘has g1ven legal recogmtlon to trade union's as. competent to

——

regulate employment relat1ons. it is.not under a duty to make

_ collective bargammg compulsory 60 And f1nally. _where the most
representatwe umon enjoys preferentlal or excluswe bargammg rights

;there must be one safeguard dec1srons concermng whlch un1on should

‘56 139th Report Case No 725 para 278 (Japan)
57 Thid.

58 222ncl Report Case No. 1147 Case. no. 119 (Canada)

- 59 138th report Case No. 728 para 5t (Jamalca)

‘ 60 17th Report Case No 97 para 148 (Indla)

-
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- Whereas a. government must make bargamlng possrble there is
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' be recogmsed as the most representatwe umon should be made by vxrtue

of ob jective and pre-estabhshed crltena so as to avmd any - -
opportunmes for abuse 61 . L E

C. The future of the prmmple of voluntarmess in Afr1ca

X The voluntarxness of the partles to coIlecttve bargaxmng can
only thrive where there is mutual confldence Governments and employers S
- _-must believe that by and large trade umons are not gwen to makmg o |
extravagant demands. The unions in turn gnust beheve that governments
and employers genumely wxsh to 1mprove the workmg cond1t10ns and |
living standards of workers. Even where the sense of mutual confldence

-n.._‘-‘

is high however, there are obv1ous problems In refusmg to g1ve in to
the demands of umons employers or: governments may. gwe reasons ;v*hwh_..-.-'_
the unions find to be 1rrelevant or only marginally’ relevant to the | -

issues at hand. Such dxfferences of op1n1on are 4n everyday | .
phenomenon, at least in the- mdustrlahsed m;rket economy countrles -
These difficulties. notwﬂhstandmg, the pr1n01p1e of voiuntarmess L '_
survives in western countrles because there 1s a sufflcmntly developed | |

trade umon and collectwe bargaining culture based on that prmmple

~In Africa, and other parts\‘.‘of the developing.world,_there are

Y

i

61 208th Report, Case No. 981, par‘a_.." .113 '(B'elgi'umj.‘i-._”
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_ add1t10nal problems 62 Government organs and 1nst1tut10ns that are

'governments m such clrcu!nstances Umons wxll Justlflably V1ew any

-
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-I wholly or partly owned by. the government usually employ the majorlty or -
. a large proportxon of the. workforce These organs and 1nst1tut1~ons are
: plagued by maladtes ranglng from a waste of resources. through
corruptlon to mlsapproprtatlon The waste of resources 1s due ch1ef1y
o to the madequacy of the qua11f1cat10ns and experience of persons put

in pos1t1ons of respons1b111ty This m turn is prmcrpally a result

of the fact ‘that pre colomal pohctes were not axmed at the educauon

-_and trammg of the md1genous populace Corruptmn and the
‘m1sappropr1atlon of property is a result of an 1nadequate supervision

- swhxch 1tself is a reSult of 1nsuff101ently developed bureaucracy ThlS
¥ is’ worsened by the poverty of the persons in whose hands the f1nanc1all

: respons1b111t1es of the bOd.lES are placed It 1s cons1derab1y more

dlfflclllt for trade umons to mamtam thelr sense of confxdence to

. C——

sacr1f10es they make as bexng for the benefxt of 'a few 1nd1v1duals and

-
e

not the soc1ety as a whole Though these problems exrst 1n developed
o countrles too. they are far more serlous in .the developmg countrles

.Further, the pol1t1ca1 and economlc ph1losoph1es of the African natxons :

/ F

’ do not favour the emstence of the pr1nc1ple of voluntarmess in the -

"_".same way 1t ex1sts in. the developed market economy countnes 63 Unm

62 In add1t10n to the problems dlscu!ssed here it must also be .

.,'remembered that genuine umnfon”demands are ‘often seen by African.
. governments -as challengmg the governments poht:cal authorlty
See’ Chapter I,

_6,3 TSee _Chapter._-l.' _
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: these political and economic phllosophxes change to allow for greater

trade union autonomy, and untll the waste of government resources is

; substantlally reduced the mistrust now exlstmg between the government

and quas1-government institutions on the one hand and the unlons on

' the other. is kaely to continue,



- 'CI:IAlD’I‘.ER v
S : STRIKES
A The source of the rlght to’ strxke C

Ne1ther of the two pr1nc1pal Convennons concernmg trade L o
.lumon rlghts expressly mentlons the nght to strtke Netther
Convennon (No 87) concerrung Freedom of Assomatlon and Protectton oI
the Rtght o Orgamse or Conventxon (No 98) concernmg the nght to
Orgamse and Collecttve Bargarmng adopted in 1948 and 1949

e respeotwely refer to 1t The other II_,O conventtons (and

Recommendatxons) touchmg on- trade urnon r1ghts do not refer to 1t

L either... The lnternatronal Covenant on Economtc. _Soexal and. Cultutal

x rlghts 1966 however '*xpressly prondes for the rlght to strrke
. R-Artxcle 8 of that Conventxon provrdes for the "rtght to strike,
-prov1ded that rt is exercxsed in conformlty wrth the laws of the '

——

o coun.try.

. Howe\ier .the 'Corhm'ittee"o'rl Fr‘eedom of "A'.sAsocia'tioh -has AR
routmely asserted that the rlght to str1ke derlves from Arttcle 3 of
Convenuon No 87 1 1 the Comrmttee s view, the r:ght “of workers
-orgamzanons to orgamse therr act1v1t1es and formulate the1r _
programmes contamed in Art1cle 3 of Conventron No 87 mcludes the
rtght to strrke As early -as 1ts Second Report in 1952 the Commlttee

. declared the rlght to strlke one of the "essentlal elements of trade

1 For example, see. 218th Report Case No 1115 para. 295
(Morooco) 233rd Report case’ No 1219 para 653 (leerta)
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.‘uruon nghts "2 From that t1me the Commlttee has always held rnatters o
_‘relatmg to the rlght to strlke as falhng W1th1n 1ts competence 3 The
Commlttee of Experts and the Fact-Fmdmg and Conmhahon Comm1ssmn4 c |
' ‘ have endorsed the Comm1ttee s bas1c assert1on that a r1ght to strlke o

- ex1sts 5 The r1ght can therefore be regarded as well estabhshed in -

' the ILO system

“Though the right to strike -is'.'.xt‘:elll established within. the ILO
supervisory bodies, - it i-shy. no-. m"ea.ns vtre'lll re‘spected in t'he'la'w's"ahd -
pract1ces of member countrles Complamts relatmg to, or 1nvolvmg
‘ proh1b1t1ons or 11m1tat10ns on. the rlght are heard very frequently 6
And as ‘with collectlve bargammg. 1nterference w1th the r1ght to '
strlke has mcreased in the western market economy countr1es smce the

: cur.rent recesswn.

..Referring to _the Convention.No., 87, -the.ILO ASuper\i'i'Sery' L |

2 2nd Report Case No 28 ‘para. 68 (Umted
ngdom/]amalca)

- 3 153rd Report, Case No 789 para. 279 (Nxcaragua)
233rd Report case No. 1224 para. 129 (Greece) -

4 See Chapter I for the functlons and pOWeErs of the .
Conumssxon : ‘ , _

5 ILO, Rep of Comm. of Exps ‘ 1973 p. 44 Committee of Experts
Report] p. 2.

6 ILO, Freedom of Assoc.tatxon Digest of Decisions-and Principles
of the Freedom of Association Committee of the Governmg body -of the
ILO, 3rd. Ed", (Geneva, 1985)




' bodles have sa1d that un1ons dre to have the r1ght to orgamse the1r R
.aCt1V1tleS and programmes (Artrcle 3) free from laws wh1ch undermme . |
3 the1r act1v1t1es and programmes (Artlcle 8) The act1v1t1es and _ |
...programmes Whlch are’ protected in thts way are those whtch are des1gm'd
to- further and defend the mterests of workers (Artxcle 10) Stukes .
.-‘are generally recogmzed as a means often an essent1a1 means by wh1ch '
-workers can fur-ther and defend thelr mterests Therefore. bans and .
_'lumtauons on- the rlght to strlke could constttute a. v1olatton of |
'Conventton No. 87 7 Accordmg to the ILO therefore, workers have the
; .r1ght ‘to- str1ke because w1thout 1t they cannot adequately promote and :

"‘defend the1r 1nterests .

The argument supportmg the emstence of the rtght to stake '_ ’

‘ '"_'.'1s a strong one but 1t remams cur1ous that a r1ght con51dered .very

~;'1mportant or: even 1nd1spensab1e to the effect1ve operatton of untons

L . should not have been espressly mentloned It could have been mentroned

E .‘_:.w1th qua11f1cat10ns 1f there was :a fear as’ to its exact 11m1ts in .

'practtce Further 1f collectwe bargammg r1ghts are. as 1mportant as :
'_'the rtght to strlke 1t is also odd ‘that collectwe bargammg was '
i.clearly dealt w1th 1n the Conventxon (.N-r 98) concernmg the. nghl o
Organtse and Collectwe Bargammg in 1949 and subsequent Conventlons
and Recommendatlons but the rlght to strlke was not Artmle 4 of

- Co_n_ventron N'o_._98 expressiy refers to the need to encourage and promote

’T

' T ' ' | A
7 Mn:hael Bendel "The Internauonal protectlon/of Trade Union .
_Freedom A Canadlan Case Study", (1981) Ottawa llaw Rev1ew 168 at 182.

"‘\.J‘.




) | - 12
: .- the full development and- uuhzatlon of machmery for "voluntary -

: _-negot:atlon The same’ Art1cle also refers to the regulatlon of terms ; . :
and cond1t1ons-of employment "by means of collectlve agreements.'f '

..Convenuon No 154 of 1981 adopted 32 years later deals w1th

__collect1ve bargammg as its’ prmcxpal sub Ject matter There have been

- vanous expl:clt prov;s1ons in other Conventions and’ in Recommendauons

" ..1n between 8 And 1t cannot be argued that collectwe bargammg has

_ .needed more eprICIt treatment than the rlght to strxke Both have
glven rise to s1m11ar problems notably the appl1cab111ty of the. r1ghts _

- -‘to pubhc servants and the 1ssue of what kmds of servrces are

' z_essentzal And Judgmg by the -cases that have come before the '——_.7

. ‘ _'Commlttee on Freedom of Assoc1atron problems relatmg to colleetwe ‘l ) s
: barg;mmg and to the r1ght to strike occur W1th roughly ec%ual : .
“ frequency The lack of exp11c1t reference to the rlght to strlke in
'any ILO 1nstrument may well be ev1dence that member countrxes treat it

- as non ex1stent or at least subJect to the unfettered dlSCI’etIOIl of . - B
states N o L N
' 0 . . . o . . : /

Government representatlves on the Internattonal /ﬁ’b’o\ - &_,,7

Confe G v d

erence on. the 0 ernmg Body an on Commlttees ha\e general{\ no)\,
: obJected to the assertxon that the r1ght to- str:ke ex1sts ThlS o ‘V
appears to be acqulescence Notw1thstand1ng the lack of ObJCCtIOH

however, serxous restrlctmns and outright prohxbltlons of. a nature and

8 See Chapter IV,



'been W1despread in, the world smce the early seventres.., More werght

*should be attached to what governments do than to thetr fallure to
_express ob Jectron to the demsmns of the Comm1ttee regardmg the

. _,ex1stence of the rIght to strr,ke AccordmgLy therefore. in thrs

B -'context the apparent acqurescence of governments does not legrtlrmze

" ;the Committee s assert1ons regardlng the r1ght to strlke

P

Art1c1e 8 of the Covenant on Economtc Soc1a1 and Cultural

- R1ghts adopted 1n 1966 \en years after Conventron No 98 does not : "

' do much to strengthen the Commltttae s posnron w1th respect to strrkes o

:“ "It pI'OVldeS for the r1ght to strrke so long as 1t 1s exercrsed k2t _
."'co‘nformrty w1th the laws of the par‘ttcular country " The oontent of"
.-laws 1s not in- any way restr1cted It is arguable that desptte th1s

| lack of restrlctron on. content laws must not be S0 severe as to

' ‘_ stultrfy or vu tually stultlfy the reference to the "right." Thg,

- " wording’ of other prov1srons- of Artrcle' 8 however, takes the streng‘th

out of th1s latter suggestlon Artlcle 8(1)(a) and (1)(c) confer

respectrvely the right to form and Jom trade un1ons “and the r1ght of

- unions to functlon freely, these rlghts are SUbJeCt to 11m1tatlons not '

appearrng in Art1c1e 8(1)(d) Wthh refers to the r1ght to strrke

9 The Economrc Covenant is- mentroned here in. relat1on to -the- ILO:_.

] ~1nstrurnents because, as with the Political Covenant, it contains

- provisions suggesting -that the ILO’s and the UN systems of. rrghts were

-meant to_exist as one. See:full arguments and relévant provisions
under "Trade unions and the rlghts of others" .in Chapter VL.

B
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- -extent drsapproved of by the Comrruttee on Freedom of Assoc1at10n have
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Whereas Arucle 8(1)(d) refers only to conformlty with the laws of the .
'_'_partlcular country, Arhcle 8(1)(d) and (1)(c) confer the rights 3

L sub Ject to such 11m1tatlons as are prescnbed by law and wh1ch are

necessary in- a democratlc soc1ety in the 1nterest of nat1onalrsecur1ty

Zlor pubhc order or for the protection of the rlghts and freedorns of

' others " There 1s therefore room for the aSSernon that legal -

T

11m1tat10ns on ti;rght to. stmke need not be "necessary ina— "

de_mocrat;c_som in the~rnterests of“nauona} securxty _or .pubhc .

order or for the -protection of the rights and freedoms of 'othérs " .The_ -

total’ effect is that states have a carte blanche wn:h respect to the

extent to: Wthh they can 1nterfere W1th the "r1ght" to strike’ under the

'..Govenanton Econorm_c, S_ocxal; and Cultural R1ghts.‘

o B The nature and scope of the rlght to str1ke

The foregomg def1c1en01es have not deterred the ‘Committee on

Freedom of Assoc1at1on from evolving detailed rules relating to the -

-rlght to strike. - -

- First, the Committee has stated in numérous complaints that

~ the right to strike is a legitimate and essential means by'_which

workers can defend and promote their economic and. social interests. 10

The recornmendations of the Committee and of the other supervisory .

10 217th Report, Case No. 1091, para. 443, (India),
Case No. 1099, para.” 487 (Norway); 233rd Report Case No.
1113, para. 470 (Indla) :

144
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7-"bod1es therefore, make 1t clear that general bans on the rlght to; S
"strlke, whether 1mposed d1rectly or 1nd1rectIy, by law are not 1n'

'accordance w1th the prmcrples of freedom of assoc1at1on 11

Second the r1ght to strike extends to federauons and

confederatlons of trade umons 12

Thrrd, in many cases. the Comrmttee has acknowledged that the
_rxght to strike can be restrrcted or even prohlblted m the c1v11
:‘-serV1ce or 1n essent1a1 serv1ces prov1ded there are- adequate . :
-_compensatory guarantees 13 For enample, where the rrght to- strlke has | ‘
.been 1nterfered with, the employer must be den1ed the right of lockout .
there must be Jomt conC111at1on procedures between workers and o
.employers and there must be prov1s1on in: the law for Jjoint arbltratlon K
'where concrhatron fa1ls to resolve a dlspute The whole ‘'system of “
a .compensatory procedur‘esl must be such as ,to allow. for adequate,

1mpart1a1 and speedy conc1l1at10n and arbltratron proceedmgs in wh1ch

the _part‘res. concerned can take part_a_t every.stage. 14

11 217th Re ort Case No 1065 para 557 (CoIombla) Case No o
%(()}76 pa§a 620 ()Bohwa) 233rd Report Case no. 1224 para 130. -
(Greece :

12 172nd Report Case No 885 para., 385 (Ecuador)
197th Report Case No 823 para 409 (Ch1le)

13 211th Report Case No. - 1025 para 273 (Ind1a)
217the Report Case No. 1019, para: 374 (Greece) .

14 123rd Report, Case. No, 614, para. 37 (Peru) 147th
Report Case No. 756, para 187 (South Afrlca)

whi



at least three areas that are of partxcular 1mportance especxally in .-

1. Matters over which a union may strike.

6

For reasons that w111 become clear in due course there are L

relauon to developmg countr1es the matters over whxch a union may-:

strike, the meanmg of essentxal servrces and the extent to which the

rtght to strike can be restrlcted or proh1b1ted in- tunes of econonuc

. emergency. These three areas will be consxdered in turn.

Wherever the right to strilce is recoghised it— is accepted
that workers may strike to support demands d1rectly related to the .

worker s terms ‘and conditions of employment Workers can therefore -

strike to back dema_nds regarding wages, .leave.‘ health and safety, and

. NUMerous other matters that are usually the subject of collective

agreements The Committee has gone farther than most states It haS'

L

" ruled that the occupatmnal and economic interests which workers defend

through the exercxse of the right to strlke do not only concern better S

workmg cond1t1ons or collective cla1ms of an occupational - nature In

“the Committee’s v1ew, the right to strike is also relevant to the quest

for solutions to economic and social policy duestions'and problerns

“facing the undertaking, which are of direct concern to the workers.15 .

The Committee has even sanctioned a general strike against an.ordinance

concerning conciliation and arbitration nrocedures. The Committee

15 123rd Report Case No. 614, para. 37 (Peru) 147th
Report;, Case No. 756, para. 187 (South Africa).



It was a trade drspute because the unions.-were in a d1spute w1th the

R T

consxdered 1t doubtful whether a‘Ilegatlons relatmg to the ordmance ‘f. - |
-could be dlsrmssed at the. outset on the ground that 1t was not in- |
.,furtherance of a trade drspute The- allegatlons ---the Comnuttee rul-ed'_:_ o
'could n’ot be supported In the Comrmttee s v1ew. a dlspute over a’

'proposed ordlnance was a trade d1spute over wh1ch workers could strlke.

\!

- —

. -government ooncerned in 1ts capac1ty as an 1mportant employer followmg
the 1n1t1at1on of a measure deahng w1th 1ndustr1a1 relattons wh1ch. m |
the untons view, restrrcted trade un1on r1ghts 16 More genet‘ally, but
.in the same vem, the Comm%ee has held that the r1ght to str1ke,c

_ should not be limited solely to -industrial d1sputes that are hkely 1o

be. resolved through the’ s1gnmg of a collectlve agreement, 17 The
-‘Cornmrttee therefore ~wh11e dlsapprovmg of strikes of a purely )

| pohtmal nature and strrkes dec1ded upon systematzcally long before T
3 negot1at10ns took place,18 has sanctroned the use of str1ke act1on to

protest government 1eg1slat1on relatmg to conc111at10n and

N '-" arbitr‘ation It w111 be- 1nterest1ng tq see 1f the Committee w111 in

'future sanctron all strrkes protestmg government 1eg1slat1on affectmg

'any area of trade union rrghts

16 s8th Report Case No 221 para 109 (Umted
K1ngdom/Aden)

: 17 214th Report Case No. 1081 para 106 (Peru) 236th
Report, Cases Nos. 1277 and _1288 ‘para. 683 (Domlmcan :
Republic).. y

18 17741 Report Case No. 884 para. 301 (Peru); 236th
" Report, Cases Nos. 1277 and 1288, ‘para. 682 ((Dommtcan
_ Republic). -



The Comrmttee on Freedom of Assocmtton has m effect

: sanctmned the use of strike act1on as a weapon in open pohtmal _
confrontatlon between the workers and the government An tmno_rtan_t L
. .caveat is that a strxke not directly related to occupattonal-demands::--?. L L
" must not be purely pohtxcal Desp1te th1s caveat a d1spute between B
workers and the government regardmg 1eg1slat10n is 11kely to be Bk
regarded 1n Afrlca as a purely pohttcal d1spute, .governments there are """ g
_'very sens1t1ve to cr1t1c1sm regardmg government measures They w111
- view str1ke act1on over government measures as a challenge of the -; E E
B government s pohttcal authorxt}r 19 Str1ke actlon over leg1slat;on | K |

w111 be.ob Ject1onab1e to. the average Afr1can government for tWQ_\ ,‘

""“‘reasons F1rst such str1ke act1on amounts to pohucal oppos1t10n

wh1ch as a rule xs not tolerated Second strike . actxon, even over e
._purely occupatlonal demands is generally frowned upon 20 The rlght to
!str:ke over legtslatxon affectmg un1ons therefore remams a dlstant

7, _hope for most Afrman trade unions. o

| . The motwes whtch would tnfluence most Afr1can governments 1n

_ _not toleratmg str1kes agamst leg1slat1on affeetmg trade union r1ghts

would generally be polmcal and to’ that extent the mot1ves are

ob Jecttonable Nevertheless, to allow umons to strlke over

19 See Chapter II for further detatls s .
20 See Chapter I for further deta1ls .



':’{'-legrslahon affectrng concd:atron and arbrtratron. or ower any other 3

40

'-"_‘_area of trade umon rrghts 1s undesuable Trade amon laws must of

.o

- fllegahty of the 1egrslat10n tn questron

" :-course balance betWeen the rxght of the government to govern. the
[/

rxghts and 1nterests of workers, and t.he r1ghts and mterests of o

N employ.e%rs Th1s balance is. serrously upset 1f WOrkers are allowed to :

_coerce the government by strxke actron mto not enactmg. amendmg or S

‘repealmg legislatron eSpeCIally where the legxslatlon 1s a1med at .
"deahng with an economtc eqmergency or a threat to peace The balance - '.
is mamtamed by. allowmg unicns the freedom to express the1r

--_obJecuves and where poss1b1e to challenge the constxtuuonahty or -

TR

Further, 1t rust be remembered that trade umon leaders 1n

' ‘Afnca are ofterL made members of the hlghest pohcy—makmg body m th¢

land 21 They may therefore find 1t drffrcult to lead a strtke over:

' ."Ieaders are members of the bod1es that issue- pollc1es

-’;legrsla‘aon that orrgmates from a body of whzch they are members The
' -‘-".7 government w111 feel betrayed if. trade umon leaders through str1kes

i-publrcly oppose its pohctes expressed through leglslatmn ‘when the

,_-:trade umon leaders partlcrpated in the1r formulatzgn Thus even 1f

-strﬂ«:e actron over legrslatlon affectlng un1ons were' to become a .

~

.rea11st1c poss1b111ty from the pomt of view of general p011t1cal

freedom, un1ons would still have’ to deal w1th the fact that therr

.

21 gee Chapter VI for further details,
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2. Essential services ' '

-a) Essential sérvices in general

The Comm1ttee on‘Freedom of Assocxatlon has gnren the

150

follow_ing reason for allowmg states to prohlblt or restrlct stmkesm A

the public service and essential services. A strike’ there "could cause

. serious hardship to the national community. "22 It has explaxned what

n means by "hardship" in relatmn to essential servxces ‘-Essentaal

serv:ces are services the mterruptlon of which would- "endanger the

: hfe personal safety or health of the whole .or part of the

e

population. ' n23

. L
o -

Governments employers and workers broadly agree that certam oo

services are of such 1mportance to the commumty as to warrant spec;a]
dispute seutlement rules, - The aim- 1s 0. 11m1t the damage that may be

caused by interruptions in the supply of thoSe' services ' Though there-

. is always ready agreement upon the pr1nc1ple, it-is often dxffxcult for

the parties to agree on its apphcatlon The main problems relate to, -
the determ:natxon of ' the serv1ces to. be covered or what are essentxal

services, and the way in which the spemal rules should differ from the

[+

-

22 211 Report, Case No 1025 para. 273 (Ind1a) | o |
217th Report, Case No. 1019, para 374 (Greece) C D

23 234th Report. Case no. 1255, para. 190 (Norway)
236th Report Case No. 1140, para, 144 (Colombxa) .
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L general ,.rule,s 24 E

Problems relatmg to’ essentlal serv1ces are as old as ,‘ o

e mdustrtaltzatlon 1tse1f Workers often cIaun that spec1a1 dtspute

. 'settlement rules are too restrtcttve while the publte someumes

. -'CI‘lthIZe the rules for what is seen as 1ax1ty The bas1c problem has °

-“'to do Av1th balancmg the general mterest agémst the 1nterests of the

‘ -parttes, -This balancmg of 1nterests mVolves the determtnatton of

| WhICh serv1ces are- really essent1a1 and the 1mp031t10n of. ltmltatlons '
on. the r1ghts of t_he parttes only to the extent necessary 5 And 1t |

'.‘ -must be borne in mlnd that 1t may be necessary in certam servxces not

R '_ _]USt to avmd prolonged 1nterrupt10ns but to prohibit them altogether
The def1n1t10n of what  is essent:al is’ of fundamental _
hmportance to any 1ndustr1al relatlons system and - to the welfare of the ‘
'-commumty An unduly narrow def1n1t1on may endanger the well -being of .
) soc1ety26 wh1le an unduly wxde one may nge the whole system of .
| ,1ndustr1al relat1ons‘ a restrzcttve or even coercive ‘characte_r.

L]

In thellast 25'years there has been an increase in the number

of. act1v1t1es classilied as’.essenti'al. In a number of both developed

.24 Alfred Pankert "Settlement of Labour D1sputes in Essent1al
Servmes " (1980) 119 I.L. R 123. .

26 See details in Chapter VL
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~and dév'eloping countries the civil'service as a whole is considejredeto o
'perform essenhal -services and therefore is subject to strike .

' prohibitions and compulsory arbitration ~ This concept of essential |

serv1ce has however, had less than umversal acceptance Some

developed market economy countries and several French-speakmg African .
ACOUl’ltl‘leS have had or have 1ntroduced systems which disttng'msh betwcen

public servants who perform essential services and those who-do not.?:" :

Notw1thstand1ng that the Committee on Freedom of Assoc1ation
has repeatedly declared that essent1al services are only those whose-
interruption would endanger the life- personal safety or health of the_

_ whole or part of the population, some. developed and developing ' ', * B

. countries continue- to v_iolate the_‘ rule - This ha° been particularly

© true during the world recession An mcreasmg number of countries

"have class1f1ed as essential, _services whose 1nterruption can cause

- grave’ damage to the national economy. _The _trend_has be_en especxally
noticeable 1n developing countries ~In 1971 Zambia listed n1ining o
'act1v1t1es as essential. 28" Since’ 1962 Tr1n1dad and Tobago has done the -
same with the cultivatlon. manufacture and refmmg of sugar, 29 In the

3 Ph_illipines essential services inclide the produc_tion of sugar,-

‘ textiles, clothing, 'certain articles classified as essential by the-

27 See footncte 24 Pp. 726-727
" 28 Ibld p 728 . :
P -, - B
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Nattonal Economlc Development Agency ‘and . many goods desttned for

export. 30

In New Zealand slaughterhouses operattng for export have been
‘ .clasmfted as essent:al -since 1976 Prev1ouslyq only those opcratmg
for ‘domestic consumpuon were S0 cla531f1ed 31 -Recently varxous
,'countrles developed and developmg. have categortsed as eSsenttal

I
certatn fmaneml operat1ons such as those carrled out by banks 32

Applymg the test that essentxal servrces are those whose :

'mterruptlon would endanger the l:fe, personal safety or health of the-

~ whole or part of the populatron the Commtttee on Freedom of

. . Association has held that the hosp1ta1 sector servrces for the supply

..of water and the work of a1r trafflc controllers are essent1a1 : - PR
services. 33 .The Commtttee has however held that in normal |
cn‘cumstances general dock work a1rcraft repatrs and all transport

. servxces, bankmg, agr1cultural activities, the’ metal and petrol

1ndustr1es teachlng. the supply and d1str1button of foodstuffs are not

, .
L

'30 Iﬂg
31 M -
= 32 Ibid.; For example Brazil- and ‘Poland among others. Sec
respectxvay_233rd Report, Case No 1225, para. 668 and 221st Report,
.Case No. 1097, para. 84.

_‘33@_.
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_'essenual servmes.34 The same has been held w1th regard to a

o government prmtmg service, state aIcohol salt and tobacco
monopohes35. metal and m1n1ng sectors, transportatlon, and even

- metropohtan transportatlon undertakmgs 36 And -in an 1mportant case o

S :ﬂimvolwng Norway 1n 1984 the Comm1ttee held that the wﬂhdrawal of

_serwces by workers 1n petrol producmg 1nsta11at10ns "whlle possxbly

' "Z"Ser\nces S R S o

,leadmg to a close down in productmn and serrous consequences 1n the

long term to the natmnal economy"37 was not a w1thdrawal of essentxal

Even where a glven ut111ty serves the pub11c 1nterest to such

'an extent as to warrant the proh1b1t1on of strzkes, the Fact- Finding

: and Concﬂlatlo"t Comm1s51on and the Commxttee hold the v1ew that 1t ‘

'. _'does not mean that all other types of concerted actzon ought to be

L ,_rforbrdden 38 .

34 118th Réport, Cases Nos 589 and 594 paras 90-94
. {India); 197th Report, Case No. 823, para. 411 .(Chile);
208th Report, Cases Nos. 988 and. 1003 para. 336 (Sri _
Lanka) 211th Report, Case No. 965, para. 199 (Malaysm)

35 139t Report, Cases Nos. 741 and 742 para. 199
(Japan)

. 36 230th Report, Cases No. 1173 para 577 (Canada/Br1t1sh
~ Columbia); 217th Report, Case No. 1065 para. 557 (Colombia).

37 234th Report, Case No. 1255 para. 190 (Norway).
This was the second case brought against Norway on the same
" issue. See 217th Report, Case No 1099, paras 449- 470 -
' '(Norway)

38 Case No. 1201, para. 551 (Morocco); 233rd Report Case No.
1225, para. 668 (Brazﬂ)
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, b) EssentAservxces. underdevelopment and recessmn

It. 1s 1nstruct1ve to compare some basm statlsttcs regardmg

_the econom1c 1mportance of certam actmtles declared essent1al in-

- some developed and developmg countrles o

- _ In the 1984 Norwegi-an' Ca‘se39 heard "bY me"-co'mmlttee the

_government gave some 1mportant 1nformat10n about the economy Wthh
-accordmé to. it; demonstrated the need to pLoh1b1t strrkes 1n 011
'produczng 1nstallat10ns A f1fteen day confhct in- 1980 was esttmated
“to have caused a. 1oss of some NOK2 000- mllllon 1n producnon earmngs
- and- an estimated NOKSOO m1111on in taXes and dutles Such revenue :
losses ‘were sa1d to be of great 51gn1f1cance to the Norweg1an economy
Oil act1v1ty contrlbuted 17% to the gross domest1c product and 33% to
total exports 011 tax revenue was an essent1al factor m the ftscal |
and socjial secur1ty ‘budget of the state Some 50 000, people worked in :-'
oil related activity of which 7,000 worked on productron platforms in
the North Sea 40 The Norweg1an government therefore argued not merely
in terms of the effect of possxble str1kes but also in terms of the B
actual expertence of a confltct m 1980 | - |

‘ »

Norway’s dependence on™oil is not so heavy when compared with some
y |

39 234th Report, Case No. 1255 (Norway)
40 Ibld para. 182.
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African nations : The central Afrrcan country of Zambm is much more
heav1ly dependent on mmmg. , Mlnmg accounts for over 95% of fore1gn
. exchange earnmgs In 1982 copper alone accounted for 88% of Zamb1a s
s exports whrle other mmerals (mamly cobalt zmc and lead). accounted
j for 8% leavmg only 4% for non—mmeral exports 41 And because of its -
._central 1mportance to the economy. the mmlng mdustry is a major
o consumer of goods and serv1ces offered by other 1ndustr1es Any slow;
down in mmmg actwrty 15 therefore hkely to ‘have repercussxons in
o most sectors of the economy Qulte s1mply, Zamb1a s economy is almost ‘
o ~comp1ete1y dependent on mmtng, and copper m1n1ng in partxcular |
N | - In addttlon. _copper hke ‘many other m1nera1s has o
Ldrast1ca11y fallen in: prtce since the recess1on - Its price is sa1d to
.__be the lowest in real terms since.. the Second World War. 42 What is
. more. Zarnb1an copper is becommg more d1ff1cult and eXpensxve to -
’ -'extract though reserves have been said’ to be at 34 m1lhon tonnes the -
flfth largest in the world Because of the low copper prlces on the
. '.world markets fore1gn exchange earnmgs have been drastlcally reduced

thereby d1m1n1;sh1ng the mlnlng compan1es ab111ty to import and

'maxntam equlpment and to extend and modermse their operations 43

41. T1rnes of Zarnb1a, 6. October, 1985, p. 3, Speeeh bj Presrdent .

/ Kenneth Kaunda° Repubhc of Zambia: F1nanc1a1 Report February, 1983
p.

- 42 Ibld T1mes of Zarnb1a, p. 3
43 Republxc of Zambia: F1nanc1al Report 1983, p. 5.




':_ Zambla s problems are compounded by the fact that the hlgh prtce of Gil |
has made 1t necessary to allocate to oil 1mports forelgn exchange
‘previously reserved I_"or non—oﬂ 1rnports._tM Thus in add1t1on _to the
fact that Zam.'bia"is’ far more dependent on copper than Norway is on oil,
. 'Zambia_ has_to rely‘on a rnuch__cheap_er cornmodity who_Se price continues to

decline.

The ngerlan case is also 1nstruct1ve N'iegelri'a lre.lies :

' excluswely on oil for about 80% of its ‘revenue and about 95% of her

' forelgn exchange earnlngs 45 In 1976 the 011 1ndustry was c1ass1f1ed |
' as essentxal by the government through leglslauon 46 The current low

‘pr1ce of crude oxl 15 havmg a mgmfxcant effect on the Nigerian

economy

W1th respect spe01f1ca11y to the actlon of developmg
oountrles wh1ch have extended the meanmg of essential serv1ces to
-“areas affectmg the economic well- bemg of a state, it can be said that
~ such act1on cannot be explained 'solely on the basis of the inferior
stage‘o.f development. In rnany couniries there has been a combination
“of. factors: the inferiorstate of deve'lopmen_t, the ex_tent of dependency

“on one commodity and, in most cases, 'the drastic fall of that

4 Tlmes of Zambla, see footnote 98 p 3
45 Africa now, October, 1985, pp. 32, 79.

46 Ubeku, Industrial Relations in’ Developlng Countries : The Case
of ngerl (London, Macmillan, 1975) p. 164.
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coinr'nodity'sl WOrid price It is. also noteworthy that Zambla and ;
'-_.ngerla. as w1th Norway declared mining. and 011 operatlons respectwely =

. .essenhal only, after str}kes seriously affected econon_uc 11fe.47 -

3. St.rikes‘ and 'emer_gencies._ -
‘According to the,Committee on ,'Freedo'm of lAssociation, when a
-_'country'is enga'ged inr hostilities additiOnal restrictions can be placed -

on unions’ freedom of actlon 48 Thus a general prohrbmon of str1kes S

¢an be- Just1f1ed in the event of acute national emergency but th1s

'should be for a limited period of trme 49 The Comrmttee on Freedom of

Assomatxon has also held the moblhzatxon or requ151t10n1ng of workers

or the forcible return -to work perm1ss1b1e whereﬁ it is for the purpose _
LF (Y

of mamtalnmg essentlal serv1ces in: c1rcumstances of the utmost

gravity durmg an acute national emergency 500

It is necessary to con31der some cases decxded by the

- Committee regarding the meaning of acute nat1ona1 emergency for at

least three reasons. Fl1rst, emergencies are declared -very frequently :

47 Por Nigeria see Ubeku, Industrial Relations in Deve10p1ng ‘
Countries: The Case of N1ger.1a, (London Macmxllan Press, 1979) p. 164.

48 25th Report, Case No 136, para. 72 (United
Kingdom/Cyprus).-

49 See section on the nature and scope of the right to strike in
this Chapter.

50 214th Report, Case No. 1021 para. 123 (Greece)
234th Report Ce No 1201, para. 550 (Morocco) ‘
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. ‘in Afr1ca 51 Second developmg countrtes tend not to restrlct the ,_' I
meanmg of emergeﬂcy" to matters affectmg law and order They tend
to w1den the meanmg S0~ as to mclude econdmic emergencib} Thtrd
because man_v developmg countnes rely primar‘rly on the pr ‘LlCthIl and
export of one commodrty they can easuy fall mto a state of economxc
V"_Temergency 1f there 1is an- 1nterruptxon in the pl oductxon or.- d1str1but1on )
“of that. commod1ty EEEE -
What then 1s an acute nattonal emergency? War52 is certamly
covered -and ClVll war too A breakdown of law and order has also been
‘sancnoned by the Commlttee 53 The problem relates to- econom1c -
emergenmes " For example in.a 1984 Nlcaraguan case there was generat
_ suspens1on of the r1gl%'str1ke, though only temporamly A_ll o
disputes were to be solved by concxhatlon and arbxtratlon "I;he
.' government gave detailed information about socxal unrest econom1c
‘sabotage and general attempts to chsrupt the commumty The Comm1ttee _‘
nevertheless dlsapproved of the. measures Tt noted that the measures
were to last as long as the state of economrc emergency was in force,
'and the state of emergency was frenewed month by month because of acts

of v1olence- and_. sabotage. It also reiterated. the gene_ral principle -

51 See Chapter I11.

52 17th Report, Case No 73, para. 72 (UK/Brmsh Honduras) 25th
Report Case No. 136, para. 177 (UK/Cyprus)

53 214th Report, Case No. 1097, paras. 714 and 751(b) (Poland)
See details in Chapter IlI. .



that measures generally suspendmg the rlght to str1ke should be ]
'temporary and be lmnted to acute natxonal crlses 54 The Nlcaraguan
case 1s sumlar to the case— mvolvmg Poland55 in that 1n both cases )
‘. czvxl unrest was coupled thh economlc chaos In the case of Poland
however, the Comm1ttee permttted the temporary suspensxon of trade R
umon actmt_v What seemed to make the dlfference 1s that in the
Nxcaraguan case the measures had apparently become pértnanent In the o .
Polish case, not only were the measures declared by the author1t1es to
be temporary bt there was no. ev1dence at the. tlme to suggest that the
measures had assumed ‘a permanent nature '
| Whereas the Comm1ttee has allowed the suspensmn of trade
union act1v1ty in.cases where an econom1c emergency 1s coupled w1th
civil unrest or the breakdown of law and order, _1t has not evolved a:
clear prmmple regardmg precar1ous econormes 'T-‘he one-commod1ty -
African econom1es exist under the perpetual and real threat of econ0m1c
_ emergency in that an 1nterrupt1on in the 1ndustry concerned would
quickly put a country in a state of .leconomlc emergenc?.- A‘ government

managing a precarious economy needs to have permanent but moderate

control over union activity in essential sectors of the economy.

C. Conclusion

54 218t Report, Case No , 1133, para. 106, (Nzcaragua)
55 See footnote 53 in this Chapter.
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A number of natlons that are economlcally, pol1t1cally and R

1deolog1cally d1sparate have adopted a concept of essent:al servmes

that is w1der than that evolved by the Committee on Freedom of

.Assoc1a,t10n. In the cases$ on Norway and New Zealand mterruptmns in".

the oil industry and the cattle industry respectlvely, could not' have
prox1mate1y endangered the life, health or safety of the populanon and
yet these econormc act1V1t1es were declared essent1a1 by pubhc
author1t1es In Afr1ca however, smce the advent of the famine, the

ECOHOI'nlC well bemg of Afncan states has become more prox1mately

related to the l1fe, health and safety of the population then is the

'. case--m the.mdustmallsed nations. . If the definition of essent1a1

- serv1ces 1s m relatlon to one- commodity economles, extended to

" act1v1t1es related to- the productlon or runnmg, and distribution of

that commodlty, 1t w111 then become more responswe to the economic and

-soc1a1 _‘problem_s f-ac,tng'the-rnajonty of Afrlcan nat1ons today.



| CHAPTER VI |
 GENERAL CONCLUSIONS

P

A. The Comm:ttee on Freedom of Assocxatlon and 1ts work

The body of rules and prmcmles which the Govermng Body
Commlttee on Freedom .of Assomatxon has bu1lt 1s 1mpress1ve It is _'
'1mpress1ve in terms of the. number of rules and pr1nc1ples enunmated )
and the number of areas of trade umon law covered States felt _
‘,1ncreas1ng13r compelled by the global economxc dxff1cu1t1es wh1ch be}gan la .
m the seventies to use leg1slat10n as a means of controlling the power .-
of trade unions. Much of -this legislation ‘isl contrary to decisions of
the Committee Por example. desp1te the many demsmns of the |
.Comm1ttee suggestmg that, in general act1V1t1es wh1ch were . 1mportant
for the general health of an economy were not essent1a1 serv1ces ca
‘s1gnlf1cant number of both developed and developmg countr1es contmued :
to declare economic act1V1t1es they cons1der vital or at least
important to their - economlc well bemg to be essent1a1 The extent to
whtch the Committee s pronouncements and spe01f1c dec1s1ons have been

comphed with has been less than satxsfactory, though- in many cases

states have amended or repealed ob jectmn_ab_le laws following decisions . - -

of the Committee. Practical difficulties of gecuring compliance aside, -
the COmmittee has made' an imoortant‘ contribution to ideas of
mternatlonal human rlghts norm both in the area of trade union rlghts B

proper and in the area of . ge eral human r1ghts

62 -



: The qua51—3ud101a1 nature of the Commxttee has been helpful
' 'A fully fledged Jud1c1al body w111 often pronounce only on those 1ssues
_.that need- to be decrded An’ order to come to- a determmatlon 1n the
"partrcular matter It is not uncommon for a c01jrt to refuse to demde

a certam 1ssue 1n a matter because a dec1ston on that 1ssue ha& been
'rendered unnecessary by wrtue of a- dec1S1on on some other 1ssue or hy

.\

. v1rtue of the fa11ure of a party to prove the facts which gave rqse to"

) the 1ssue in- the fu st place It 1s commendable that the Commtttee has .

taken advantage of 1ts quasr _]udlCIal nature lo pronounce on ntattexs m’

a more Itberal manner than a court Thls has helped the Comm:ttee to

raprdly enuncrate moold and consolidate 1ts prmclples P’urther, xts
concer"n for comphance w1th 1ts standards in pract1ce as well as in :
.law, has led it- to. requestmg, »on‘ 1ts 1n1ttat1ve 1nformat10n T -‘
regardlng comphance even when 1t has reached flnal conclusrons ‘in a
case. The Comnuttee has even offered 1ts expertlse to states Wthh

- 'r
- w1sh to amend their Iaws in order to brmg them mto line w1th its

- ruhngs 1

It remalns d1sapp01nt1ng however’ that the by and large _

: satlsfactory pr1nc1ples expounded by the Comm1ttee -even - soEe of the
'most 1mportant have not been the sub;ect of Conventions or even
Recommendattons The rlght to strrke, for example Wthh in numerous

- -cases the Comm1ttee and other ILO superv1sory bodles have repeatedly

: 1236th Report Case No. 1225 para. 315(0) (Braz11) 237th
Report Cases Nos. 997,999 and 129, para. 42(o) (Turkey)

q
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e actmtles and programmes if the rxght to strlke 1s so 1mportant. it

P

"m

R

declared lo be a legmmate and essenual means by whxch workers can

m-defond and promote thes'~ mterests. stﬂl remams a matter of

S

| : controversml construcnon of Arucle 3(1) of Conventson No.. 87 The

Ly

: Artacle gwes work'ers, etc..’ "the ngbr to orgamse thenr
j.adm:mstrauon and acuwtxes and to formu]ate n;exr programmese "”_: T
-nutshell the rommxttee ‘has ruled that prohtbltmg or unduly A

-restnctmg the rxght to str:ke prevents workers ftom orgamsmg thexr

t;mc !hal the lnternahonal Labour Conf ence@ recogmzes 1t~' R

R

exp!’-.*%\ R LA H;-* dgne m re!atrorr to collectwe bargammg Th:s‘_. '

wouk‘ Jp w &.Cli uddate the . Lommutee s prmcnples more i
rapprof‘r:ately. than the Commxttee 's own repeated statements ThlS is’ (
of course nqt a problem for tpe t,ommlttee as such It 1s the .'_~_-_. S

resﬁsxbmty of the Internauona! Labour Conference # 2

Te, \

'.-, el

e N . ~, . ST ST . e

. ' N &

The Commxttee as such however t.an be cr1t1c15ed in two mcuu .

‘v

areas: its aooroach to the mterpretatlon of ILO conventxons and other .

_substantxve matters affectmg the umversahty of trade union G
standards. - R of-

As regards the mterpretatlon of Conventxons, the. Committee -
]

has relied on preparatory work excesswely I_ts.relxance on

\preparatory. work is excessive in that the Committee has often been

"~ content” to read into Conventions statements of principle by .the

-

éternetional Labaur Conference or its Committees, during the early

- .

L
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years .'of the. ILO, Withdut sdfficiently 'considering how the strict
applicdtion‘of'-'sudli'- principleé may adversely éffeci the econdmic and

social well- bemg of economxcally dlsadvantaged states partxcularly

durmg a recession. The Com:;uttee S approach to preparatory work is

demonstrated by its frnquent statements regardmg trade union monopoly

and union security arrangements. It will be recalled that African

" governments argue that the 11m1ted human and material resources

available to their public authorities dictate that the authorities deal

with as' few unions as possible.  The argument has force in so far as

it can be more convenient and less expensive to deal with one or at

~ least a restricted number of unions. - The Commitlee has not directly

addressed this issue. It has prgferred to rule that trade union

monopoly imposed by law is objeciionable under. "Article 2 of Convention’

- No. 87 which gives ivorkérs the right to establish or join unions of

' .their own choosing. [t has added that the International Labour

.

T

Conference in 1948, while- dlSCUSSl g the adoption of Corwent:on No. 87,

did not express a view as to wheth ror not large s:ngle unions were

‘better able to pratect workers’ _ egsts than a mult1p11c1ty of

tnions.2 The Committee’s argument is-a strong one. The basis upon
which the Corimittee holds that trade union. monopoly is contrary to

Article 2 of Convention No. ‘i87. namely,that the International Labour

_Conference did not express a view in favour or against mdgapohes has

forge. The unequivocal words of Art1c1e 2 of Convention No. 87,

9 -

2 See Chapter I under "Trade union monopoly direétly imposed-by law".
' f-,‘ , . PO

.
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gwlng a rlght to workers to form 2 _]0111 unions of thelr ch01ce. and
the s:lence of the preparatory material regardmg mOnopohes would seem
to suggest no other conclision. The point of menuonmg the matter of
trade union monopoly‘ here howevér is that it is an example of the'
Committee’s practice in .some cases of adoptihg an interpretation with
uﬁdue emphasis on conference materials .while ignoring ‘élfnost totally
the practical implicatioris, in this case, how monopolies can help.

conserve 1'esources.

The same approach of relying on preparatory matérials while
paying insufficient attention to practical economic qnd ,social
implications is evident in the cases relating to union security
arrangem'ents.3 The arguments raised before the “Committeé have been
that excessive -union security by very large, powerful unions may rénder

the right of non-member workers or workers who belong to smaller union

‘to form or join a union or, where there is a closed shop, the right to

work meaningless. Again the Committee has not sufficiently addresed

these issues. ‘ ) Co :

Regarding the Committee’s approach to the universality -of

standards, there are at least four principal problems. First, though

- the principle of flexibility is accepted by the ILO. 4 and the

3 Ibid.

4 See Chapter I under "The univeréality of standards in general".



;

Committee, it has never been accepted as meamng that in the matter of

trade unions d:fferent standards can be pursued by developing natlons

Such an approach.is not sufficiently responswe to the’ problems of

167

developing countries part1cu1ar1y the extremely poor Afrlcan countries. .

Second, the Committee’s requirement that restrictions or .

prohibitions on’strikes and collecnve bargammg based on économic

difficulties should be’ temporary rests on the often erroneous

assumption, especially in Africa, that the economy will improve. On
the contrary, African economies are so unsatisfactory, and continue to
worsen at such a fast rate, that it is difficult to accept that they

should be expected to comply with the same trade union principles as’

. the Wester_n iﬁdustrialised nétions_ especially in the field of essential

services.

. Third, the Committee has emphasised that the standards

contained in Conventions and Recommendations must not be affected by

~ any particular social and economic system.® However and examination ol
" the C\)pnvention and Recommendations dealing with functions of
T .

: /~assbbiation and the constructions placed on them by the ILO does not
. ’l." .

support such an assertion. The governments of Western states and the

L

governments of the East {which are 51m11ar to many African governments)

3

d1ffer principally in the economic and the pohtlcal fields. In the

5 See Chapter I under "The Commlttee of Experts on the Appllcanon ol

Conventions and Recommendatlons



' pohtxcal field Western states permtt the ex1stence of more than one

' polmcal party and- the emstence of autonomous associations such as

" trade unions. _Eastern statés by -deflmtton permtt only one pol_ltlcal
party and.'permit oniy monopoly trade unions in-one f'orm"“ox‘ -another.

' The'-m’onopo'ly unions are subject to the close control of the-single
'al110wab1e party. The rolings of the Cornmittee' therefore that the-
.monopalies are not permtssagle and that umons must operate
1ndependent1y clearly presuppose the exxstence of a Western type ~of
democracy. The same can be satd of many other ruhngs such as those
_declarmg that a union should be allowed, 1f it S0 w1shes to ahgn

itself to a pohtlcal party or to express general vxews as to what it
thinks is the -best way to sotv}e‘a country.s ec.onomu: and, so_c1a1,, :
'probl_ern:s-. In the economic field V"Vestern libertarian values gene_r”ally-
perm‘it'freé collective bargainingﬁ,r :and' reco"gnize' the right‘ td‘strtke |

-~ while the Eastern states, which have 1planned econormes 1rnpose extenswe
restrictions, in law or in practlce. on the collecuve bargammg and |
on the ability of the unions to strike in the. interest of what they see
as national “interest. | | .

-
Lo

Fourth attempts by the Commtttee and the ILO to mamtam ,‘

umversal trade un1on standards has worked ‘harshly on certam
'1ndustr1al1sed countries. Spain had a system of- prior approval of

collective agreements in which, it will be recalled, few were ever

168



. rejeéted 6 In accordance with the Comrni-'ttee;s-'general'principle Ehe |

law mtroducmg the system of approval was found to be obJectlonable

f Though the Committee obv1ously had in mmd other countrles where a
s1m11ar law would operate to the detr1ment of trade unions, the fact
remains that a law which appeared to- be workmg satlsfactonly was
regarded as tainted. The case demonstrates the> m_]usnces.that-may
befall governments in an attempt to keep’ standaf’ds dn'iVersal 'lf the ' =
Committee had been a reg1onal body such- as the European Court - or .

- Commission of Hdr_nan Rights, it would have been less 11kely that, even
‘applying the same principles, r-the Spa_rush system of approvall would have -

“been criticis_ed.

And generally concermng umversahty of standards, it 1s

'j"‘l-necessary for the Comm1ttee to apply 1ts "rnargm of apprec1at1on" 7 .

more liberally than at present The serious economic problems of’ the
“African countries calls for a more 11beral marg:n-. The dlfferent

-~ social’ and -economic systems in the world also require an. extensmn of

the margm of apprec1at10n to matters of 1deology Matters relatmg to

'=trade umon monopoly or plurahty and those relatmg to the |

1nterference with strikes or collectwe barga;nmg rights are "ex'amples‘

-

6 Chapter 1V under "The approval and content of collective agreements". -

7 The term has been used to describe techniques ‘that can be used ~
to allow. flexibility of application of legal rules and principles but
within a system of law. For example, see C. Morrison, Jr., "Margin of
Appreciation in European Human nghts Law" (1973) 6 Revue des Droits
de ’homme 263-286.

_qi
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- of matters that are by and large controlled'by ideolog_v: it i's

submttted that the Commxttee should not 1nterfere in such matters The_

- ILO and the Comm1ttee 1ns1st that’ the standards are universal and that .
"only modahtles of- apphcatlon may differ.” But the whole concept of
"trade umomsm differs in the E;st and Africa, and the West 8 In order,

- therefore that. the ILO reflect its true character as a ‘body composed of -

: nattons with dlfferent 1deolog1es, 1t is necessary for the Comm1ttee to

e

" be 1de<ﬂog1cally neutral in a fore real sense than at present

‘B. Trade Un1on rights under -the UN Covenants and the Afr1can Charter

If the Afl‘lCﬂﬂ countries feel that the trade union . standards

_ ‘of the ILO are harsh on them 1t would at the very least be desirable -

for them to attempt to explain thelr v1ews on the basis of-

_mternatmnal law. It is therefore necessary to explore the

poss1b1l1ty that their laws and practices on trade unionism are
argnabl’ion the -baS1s of law. The provisions of the relevant ILO

Conyentions have been examined. It is now necessary to examine the

United Nations Covenants. h

L

1

1
~

only about 12 are from Eastern Europe. The distribution is an follows:.
Russia 4, Poland and Hungary 2 each, and Czechoslovakia, Romania,
Bulgaria- and Yugoslavia. This is drspropornonate when compared ‘with -
other regions. See, ILO, Freedom of Association: Digest of Decisions
and Principles of the Freedom o Association Committee and the '

(zoverning Body of the 1LO, 3rd ed., (Geneva, 1985) 127-140. They have

however ratified a reasonable number of Conventions on Freedom of
association. See, Appendixes 2-5, in Section B respectively.

8 For example, out of the over. 1,300 Cases the Comm1ttee has heard
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| “The Committee on Freedom of .Association is not charged_with :
_the functlon of 1nterpret1ng and applymg either the Covenant on '
‘ ECOnormc. Social and Cultural nghts nor the Covenant on’ le and
Political nghts.9 It is charged w1th the interpretation and -
: appl_ication of the relevant Conventions of the ILO. It.does however,
on oooasion refer to the UN ‘C.ovenants 'especially on -matters of general
civil liberties " The- Covenants should be exammed on the issue of
trade umons for four reasons. Flrst the covenants are part of the
International Bill of Rights.10 Second. a great number of' States that
"‘%are parties to the two Covenants 11 ‘Third, states that' are parties to
the Covenants and to the ILO Conventions concermng trade unions W111
want as much as poss1b1e to reconcﬂe their obhgatxons And. fourth,
both Covenants have prov131ons aimed at preserving the trade union
rights under ILO Conventlon (No. 87.) concerning Freedom of Association

and Protection of the Right to Organise.12 This last_ fact, (thou.igh'the

9 See UN, Human R1ghts Comp1lat10n of Human Rights Instruments
"(New York, 1978) pp. 3 and 8 -

10 Together with the Umversal Declaration of Human Rxghts See
footnote 9, p. 1. &~

11 As at 17th December. 1985, there were 85 State parties to the
Economic Covenant and 81 to the Political Covenant. See United
Nations, New York, Dept. of Public Info., Press Section, Press Releasc
No. L/T/3724. :

12 Article 8 of the Economic, Social and Cultural Covenant and
Article 22 of the Covenant on Civil and Political Rights deal with
tra¥le union rights. Both Articles in paragraph 3 have the following
rovision: "Nothing in this article shall authorize State Parties to
Convention No. 87] to take legislative measures which would prejudice,
or apply the law in such a manner as would prejudice, the guarantees



- country.
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relevant p;e\)isions are 'couehed .i-n terms intended merely to avoid
conflicts- bétive_en Coﬁvention Ne. 87 and the two UN -Cover_lénts) 'evince-s
an interﬁion to';make ';Athe ILO system -ef“ rights part of a coherent body

of international law. The fact that the Committee sometimes refers to

‘some provisions of at least the Political Covenant supports this

assertion.

The two UN Covenants are not 1dent1ca1 in the ‘way they confer

trade union mghts Arncle 22(1) of the Political Covenant provides

‘l.

‘that "[e]veryone shall have the r1ght to freedom of assoc1at1on with

others, mcludmg the rlght to form and _]OIIl trade umons “for.the
protectmn of hxs mterests" Artlcle 22(1) is the onIy- provision in

the Political Covenant expressly referring to trade unions. The

'Economic Covenant has more detailed provisions. A brief comparison

will suffice. First, the Political Covenant does not mention the right

to strike. The Economic Covenant confers it in Article l(d)\provid_ed
"it 1s exercised in conformity with the laws of the particular

t

As mentioned earlier, the provision gives states, for all

practical purposes, a carte blanche thouéh in theory it can 'be argued
that the reference to striking as a "right" would be stultified if it"
was totally prohibiteq and therefore that strikes cannot be prohibited

zalltc')getﬂ'ler.13 To thiis extent it can be concluded that, for most

provided in that Convention."

13 See detailed arguments in Chapter V

W
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practrcal purposes, neither UN Covenant confers ‘the r1ght to str1ke N
Second the Political Covenant has no. prOV1s1ons regardmg federatwns, |
confederanons or. international trade umomsm The ECOI’IOITIIC Covenant
on the other hand refers to the "r1ght of trade. umons to establtsh

_ material federatlons or confederat1ons and the right of the latter to
form or join international trade union orgamzatton." _ .ThlS is ‘s1m_xtar '_
'thoug_h not identical to Article 5 of Convention No.87. Third._ the o
Politieal Covenant does not mention, at least not expreSSty. the |
functioning ‘of trade unions. Art1c1e 8(c) of the Economic Covenant |
stipulates "the rlght of unions to functlon freely subject to no’
11m1tatxons other than those prescrxbed by law and wh1ch are necessary
in a democratlc socmty in -the interests of natlonal secur1ty or pubhc

order or for the protection of the rights and _freedomsof others."

Both Article 8(1)(a) of the Econornio Covenant ’a'nd‘Article- l
22(1) and (2) of the. Political ‘Covenant confer the right to form and
join unions subJect only to those restrictions as are "necessary in a
democratic society”" for the. "protection of the rights and freedoms of
others."'"_ It will be remembered that Article 8(c) of the Economic
Covenant also' eonfers the righ_t of unions_. to function freely__subject to
“only such l-irnitations as are "'necessary in a democratic soeiety T

for the protection of the rights and freedoms of others."

173
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- The A_fricari Charter'on I_-IJman and Peoples’ Rights of '1_98114‘

does nbt expressly _mention trade union rights. Articlg 10 of ~the .

~ ‘Charter however provides as follows:

-
ot

1. .Every'. individual shall have tllg"_right. to free.

assdciation provided that he abides by the

" law.

- 2. Subject to the abligation. of solidarity
. provided for in-Article 29 no one many be

‘compelled to join an association.

The nidst obvious Cr'iticism';hat can be made against Article 10(1) is

~“that it appears to restrict freedom of association by a clawback

- clausels_narﬁély._ that the frr‘e,edo'm '-‘isr.'exeréisablg'"prdvid_ed that [the

b}

; 14 Richard B. Lillich, International Human Rights Instruments
(Buffalo, New York,-S. Hein and Company, 1985) p. 530.3. For a

- detailed legal study of the African Charter see R, Gittleman, "The

African Charter on Human and Peoples’ Rights: A Legal Analysis," (1981-
82) 22 Va. J. Int’l L., 667-714. See also S.X. Mumba, "Prospects for

Regional Protection of Human Rights in Africa,”" (1983) 8 Holds. L. R.,

101-120 .and W, Langley, "The Banjul Charter on- Human and Peoples’

* - Rights", (1985) 18 Ind. Pol. Sci. Rev. 1-16. :

15 A clawback clause has been defined by Rosalyn Higgins as one
"that permits, in normal circumstances, breach of an obligation for a
specified number of public reasons". "Derogation under Human, Rights
reaties", (1978), 48 B.Y.B.I.L. 281: She has distinguished a clawback
-clause from derogations stricto sensu which "allow suspension or breach
_ of .certain obligations in circumstances of war or public emefgency."
See also Norris and Reiton, "The Suspension of Guarantees", %1981) 30
"Am. U.L. Rev. 189 at 198-3, note 24. Compare with Hartman, "Derogation
' IfrginLHu]fnan é%ights Treaties in Public Emergencies", (1981) 22 Harv. J.
nt . at >-0. ‘ -
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- lndividdé.i abides by the law". The power of states o restrict .

freedom of assoaaton is not in any way croumscnbed And as
"'for Arucle 10 (2), ns mefﬁechveness in pronacung freedom of

assoaaton hes m 1he fact that, as read with Article 29, ﬂ\e '

e net gﬁfect‘ls that a person @n _be compelled to join an

- assodiation for many vgguely defined t"éasomJG L

-

Perhaps the smgle most unportant provmon in the African -

" Charter is Article 27(2). Tt provxds thats

The rights and freedoms of each individual
shall be exercised with due regard to the
rights of others, collective security,
morality and common. interest.

Ty

The rlestricti‘dhs_mnt‘ained. lir} Article 27(2} are not confined to |
only certain rights in the Charter, They apply.m all the rights
 conferred by the Charter. It is therefore submitted that any law
restricting the right to associate under Article 10() has  be
_ justifiable under Article 27(2) as bemg in the 1nnerests of "the

r1gh1s of oﬁwers, oollective security, morality br)oommon

interest”. .

16 Article 29 reads in part as follows: The individual shall
also have the duty: 2. To serve his national community by placing

- his physical and intellectual abilities at its service; 4. To

preserve and strengthen sodal and national solidarity,
particularly when the latter is threatened; 7. to preserve and
strengthen positive African cultural values in his relations witit
other members of, the society, in the spirit of tolerance,

" dialogue and consultation and, in general, to contibute to the

moral well being of sodiety.

i
i
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It w111 have been nouced that allowable restrlctlons on
freedom of assocmtzon under Artlcle 8 of the EconOmlc Covenant,
Artlcle 22 of the Pohucal Covenant-and -Artxcie 27(2) of the Afrlcan '
Charter are not 1dent1ca1 at, least in the manner of expressmn There
is However one common denommator . Freedom of assoc1at10n may be
exercised ‘subject Yo "the rights of others". It is therefore
1nstruct1ve to examme the way .in Wthh if at all, .certain =

restrictions on trade union rights can pro;ect the r1ghts and freedoms

of others.

' 'Trade Union rights and "the rights of others"

760

There can be no doubt that if trade unions are glven completa o

-

or. nearly complete autonomy they can prejudice: the r1ghts of workers

and members of the public in general A few sxmple example will
suffice.’ The closed hop has long been said to 1mpa1r the r1ght of
non-union members tol'o

employees. A restriction on the number ‘of unions can help to. conserve
human and f1nanc1a1 resources which can in turn be employed to advance
the economrc and social welfare of the population. Restrictions on the
right to strike in key areas of the economy particulary where the
government owns, or’has controlling interest in, the relevant |

industries can help to avoid the government losing revenue and income.

disadvantaged nations. In a very 'poor country, economically dependent

+ ¢

rk and the right of managements to choose their

The need to avoid these consequences is more imperative in economically

a



oo a union or group of umons controllmg the productlon and dlSt!‘lbuthﬂ

of Afr1can states the vast majonty ‘of the populatxon does not even

"aImost excluswely on one commodxty. the state can be held to ransom by

w

‘of that commochty ‘ The wealth of such a natmn can eas1ly become
' concentrated 1n the hands of what is, rn Afr:ca a very small

' _proport:on of the populatton. namely, the workers m the part:culal

P

industry. 17 Further. SeI‘IOUS dlsturbances in" a v1tal mdustry w1ll

result 1n direct losses to a gOVernment where 1t holds hares :n the

' compantes runnmg the vital- 1ndustry concerned 18 And even when the

losses In these c1rcumstances the chances of the economtc,.socml T e

_ and cultural I‘lghtS of the populat1dn bemg pre_}udxced are more real

than they would be in.a developed economy In fact due to the poverty

B -w1thout the tyranny of umons, enjoy evﬂe bare economlc rtghts B

'contamed ‘in the econom1c covenant 'I‘o effecuvely protect and’ promotc

the r1ghts of others, particularly econorruc and socxal r1ghts _*3 '

therefore it is necessary 1o restrict the- autonomy of unions in the

»

© way some Afr1can countries have done

17 por example, Zambia has.a population of about 6.5 million. Thc-.
total labour force is estimated at 1,880,400. Only 391,000;
approximately one fifth, are wage earners. Quoted from E Kalula, "The
Influence of International Labour Standards on Zam.btan Leglslauon."
124 1.L.R. 593 at 593.

18 Generally in Africa the companies which run vital areas of the
economy are nationalised. . That usually means that the government
compulsorily RQuys the majonty of the shares. It usually takes 51% of
the shares in each company congerned. '

A

government is not a shareholder 1t may as we have sald suffer revenuc L
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It is in the interest of the society as a whole that
different ;‘nterest groups. be «allowed to pursue their goals and pro‘tect |
their interests. Trade) uniér{s are no exception. There is a need to
control unions comparatively more firmly in Africa than in the Wc-st.'
Workers in Africa occupy a poéition th_at.is signif'ican&ly different
from workers in the West. "Labour law developed in the West to protect
the workeAr' from exploitation. This exploitation has in modern day
society been effectively éounteréctgd by _the unions with help from the
law. Currently in the Western ihdustri‘alised nations the bargaining
positions of employers including governments are often balapced. In
African the w.orker has a much greater potential to occupy the ])OS:ltiOIl
of master. By the mere fact of hblding a job the,worker enjoys a
standard of living distinctly higher ‘than' that of tfle majority whb live
off the land. Workers ﬁ_ave an assure_d, steady income. "Thoﬁghl they (Iin-. -
not have the same freedom of speé_ch as their counterparts in the West
t0 speak- in furtherance 61’ thgir.‘irrltérés_ts,' the government or
governmént—coptrolled, companies in Africa will give them pay raises and
oth.erwise improve their St’andard of.liviqg ‘f'or political_reaSons, if
for _ndthing else. If workers in Africa are given the same degree of
autonomy as ‘thei'r‘ Western coﬁnterpa’rfs fhEy' may have unduly strong
leverage against the government, remplc‘)yers‘and the rest of the -
population in the eclonomic‘and consequently ‘in the social and‘pblitical
fields. - |

= It is arguable that the power of -unions even where they act
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in céncert can be prevented from being destructive to an economy of

society if civil l‘ib_‘erties in general are respected. There is perhaps,

no doubt that if employers and .other associations are permitted to

operate and combine freely they can check the power of trade unions

without. .Qovgfnments having to resort to legislation in order tb effect

such checks. It is doubtful however that reliance on such checks can
effectively keep trade union power within reasonable limits. It is

~doubtful because in an economy that is almost exclusively dependent on

one commodity the union catering for workers who produce and market
that comrﬁodity wiil nearly always have very strong leverage over
empl'oyelrs and other associations. Legislating trade union controls
seems to be the oniy sblutio&. " In orde;r- to a\;oid the exploitation of

~ the weak in the African condition therefore, there is é need to more
firmly control the fight to form and join trade unions, and to control
‘their functioning (Articles 81(a) andh(c) of the ecor;c;r;ig covenant) if

. the rights and freedoms of othérs are to be protected. It must be
pointed out hqwever that the controls being activated here should be
limited to a few areas. It is reasonable for exan;BIe to limit the
number of unions, to limit wage increases from time to time and to
restrict or even prohibit the right to strike in industries of vital
economic importance. Such control would make a contribution, however
sma.ll, to the conservation of resources and to the amelioration of
unequal distribution of "wealth", in Africa, matters over which African
states are so heav‘ily criticized. Trade unions must however enjoy full

civil liberties including the right to champion their cause. They must
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also be independent from political or other con‘trol'-.br‘int_'luence except

by :Zoice. Unless such freedoms exist, there is a dangér of the worker

beigt exploited.

C. The future of ILO trade union standards in Africa.
It is°very difficult in the African context to reconcile the

many competing and often conflicting interest. African countries are

developing at a time and in circumstances which in many ways are more

difficult than other countries have had to experience. A number of
African countries had a short honeymoon after the attainment of
independence from their colonial masters. * They relied on one raw
material for -éxports and to sustain their economies as a whole. Ten 1o
fifteen years after independence, sometimes less, the prices of their
commodities on the world market have fallen and continue to fall. The
prosbects of better prices have never been more bleak. Zambian COD[)L“I-'
and Ghanaian.c'ocoa., for example, enabled those countries‘ to make
remarkable progress in their early years after independence. The two
countries now have some of the most depressed economies on the |
Continent. There are few manufacturing industries. Economic
deveIOpment' has a further dimension which compounds the problem. It is i
necessary to narrow or bridge the vas.t developmental gap between the
urban and rufal areas. The problem of the urban rural gap is more

acute in Africa than in the West. These problems demand that the

government be firmly in control of the economic life of the nation.

.
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While trade un1ons in Afrlca need to be more closely
.momtored than in the West —thc obv1ous problem is naturally one of
- ensurmg that- the pow_er to control umo_n_s is not used for political -
l:'_e'nds ' The fact that. in practice powers to controt unions are by and
, large used to further polmcal 1nterests would tend o suggest that
.such powers of control should not- be conferred at all Though thlS
_'lproblem is appreczated it. should at least be recognised that greater
' ‘powers of control over unions in Afr1ca 1s necessary Tt is then the _
' qnty of each~_state t,o flnd_ ways of ensurxng'that such powers of control
are not'abnsecj. ‘_ In this. age when even the We"sternnindnstrialised
_'na'tions. are attempting to control trade unions_ in a way théy have never
‘-'.?done before, 1t would barrlng rad1ca1 p011t1ca1 changes in the o
- structure of governments. be futile to try and convmce Afrlcan states
?‘l‘o be more 11bera1 towards thexr un1ons than they are now. The age of

umon control seems to be here to stay though d1fferences in the degree .

- of control w1ll survwe at least. for the time bemg .

—

These changes in the global pattern of laws regardmg trade

' unlons brmg to. mmd the Great Depressmn and how 1t helped to mold

_ today s v1ews as to- the purpose of 1nternat1onal Iabour standards. : It

w:ll be recalled that 1n 1930 Albert Thomas a former Director- General '

- of the ILO, ‘stated. that the soc1a1 factor was more 1mportant than the

economic factor. In the same vein Pres1dent Roosevelt stated at the

4

International Labour Conferenc_e'_m 1949 that economtc .pohcy was merely



_ a means of achlevmg socml Justlce 19 Prevmusly economlc pohoy and -
social JUSthe tended to be kept separate . The change in attltudes of ,~
labour law experts and polltxclans meant that economlc pollcy should |
"not be aimed at merely bu11d1ng wealth in. the commumty, that wealth

" must be distributed in the commumty as evenly as poss:ble

It seems the time hes'conle'again for certain new facts._ to be-
‘aocepted‘. The experiences of therreces'sion in' both developed and
developing countries have shown that in".order for' economic policy to
: _help effectlvely 1n achlevmg the soc1al and human obJectwes of |
- development economic pohcy has to restrict. the r1ghts of trade unions

to an extent never before found necessary For example smce the ‘

L recession even the developed countries have been passmg laws declarmg

essent1al" act1V1t1es important to the economy and therefore to the

well-being of the society. The right to stﬁxke has conseQuently been
?restricted in sectors of the economy which do not always endanger lives
or health, In Africa the case for restricting trade union rights is
even stronger. The problern“of famine makes it necessary to apply
economic policy, including the oontrol of unions, to Asave_large
pogulations from im-minent- ennihilation. ‘It cannot be doubted that
- given a situation ‘like this, the Freedom of Association Committee would

find it hard to maintain that transportation for the supply and

,di"stribution of food is mot an essential service as it has decided in

19 Chapter [.
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one case.20 It is therefore no longer enough fo accept that economic

| policy must be a means of achieving Social objectives. It'needs to be

forrnally,recognized by the ILO that the responsibility for economic

policy must mean more firm state control of trade unions to achieve

social justice and that the degree of control will have to be dictated

by ‘the gravity of the economic and social problems of any given

country, 21

;s .
If African states hope to influence the formulation of ILO

--trade union standards to a greater degree they wiil have to participate

m the actwmes of the ILO in the area of trade _unions to a greater

B extent .than at present It 1s not enough to part101pate at the level

- of the 'International La-bour Conference. Discussions there tend to take

“on a Very general character. Ironical'ly African states would have a

better chance of 1nf1uenc1ng the ILO 1f their political atmosphere

allowed the trade umons a real possibility of bringing cases, before

the Freedom of ASSOClatlon Committee. At that level, states can
produce statistics regardmg their economic problems. The Committee is

more ;ikely to be favorably—influenced if there can be repeated cases

. coming froth Africa giving statistics, for example, regarding the need

to declare certain economic "ctivities essential.

20 208th Report, Case No. 988, para. 336. (Sri Lanka). See also
221st Report, Case No. 1097, para. 84 (Poland). :

21 See generally Chapter 1.

L
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At present the number of cases that have co'me to the

Commlttee appear to be. remarkably few as compared to the number of lnws

- on the Contment Wthh are contrary to ILO standards . As' at st

.]anuar_y. 1986, of the over- 1,300 cases heard by the Com'mit{ee c’ml} 173 ‘
were from Aflrica Of these, 29‘were p1e mdependence cases whlle 144
wire post-mdependence Further, a few countnes have had a large |
number of complaints. Sev;n countries with the Morocco alone has had
33 and of these 1 was a pre- mdependence case. ~ South Africa has had ,
21. Congo (Leopoldvxlle) had 16, of Wthh 1 was béfoi‘fs independence,
Sudan has had a total c;f 8, with 2 before independénc‘e.” Cameroon had a
.total,'of~ 6, of which 2 were pre—independence-céées. Egyptt had--4.
Tunisia had 5, of which 3:. were pre-independence cases. Out of the
total of 173 African cases 47 were from North Africa.

B. Epilogue "

It is hoped that 'the cases for and against _attitu;ies o}'

African governments towards t;ade unions__ have been 'maae. Trade. unicni‘l
monopolies, restrictions on wage rates,. and r‘est'rictions‘or»

prohibitions on strikes in economically vital areas, for e:{arﬁplé, are
dictated by the grave economic and social conditi'ons.. Matters such as

political control, control over, elections and the ‘denial of civil‘

liberties however are generally not justifiab‘le 01;_1 the basis of the

-
-

African condition. While the ILO has done well to point out many
unnecessary controls oveg trade unions, it has failed to create rules -

that are sufficiently r?sponsive to the poverty of the African

Continent,



APPBNDIX 1

DECLARATION CONCERNING THE AIMS AND PURPOSES
' OF THE INTERNAT‘IONAL LABOUR ORGANISATION

The - General Conference of the Internatlonal Labour Orgamsatmn T
- meeting in its Twenty-sixth Session in Philadelphia, hereby adopts, -
this tenth day of May in the year nineteen hundred and forty-four, the
‘present.Declaration of . the aims and. purposes of the International
Labour Organisation and of the principles which should inspire the
pohdy of its’ Members ' . . t

I
L 3
: The Conference reaf firms . the fundamental prmmples on which
the Orgamsatmn is based and, in particular, that -
ga.) labour is not ‘a commodlty, - ' _
b) freedom of expression and of association are essent1a1 to
sustained progress;
gc; poverty anywhere constitutes a danger to prosperity everywhere,
d). the war against want requires to be carried on with unrelenting -
_vigour within each nation, and by continuous and concerted
international effort'in which the representatives of workers and
employers, enjoying equal status with those of Governments, join
with them in free discussion and democratic decision with a v1ew ,
to the promouon of ‘the common welfare.

IR o

. Behevmg that expemence has fully demonstrated the truth of the
 statement in the Constitution of the International Labour Organisation
‘that lasting peace can be established only if 1t is based on social - - -
justice, the Conference affirms that - ‘
(a) all human beings, irrespective of race, colour ‘or sex, ‘have the
right to pursue both their mateérial and their spiritual
development in' conditions of. freedom and dlgmty, of economic
- - -security and -equal. opportunity;
- (b) the attainment of the conditions in wh1ch thiseshall be poss1b1e
'~ must constitute the central a1m of natwnal and 1nternat10na1
.. policy;
(c) .all national and Internatlonal pol1c1es and measures,-in
~ particular those of an economic .and financial. character should be
judged in this light and accepted only in so far as they may be
- held 1o promote ‘and not to hinder the achlevement of this
L _'fundamental objective;
© 7 (d). it-is-a responsibility of the. Internanonal Labour Orgamsation to
“+ ' examine and consider ‘all international economic and financial -
- - policies and ‘measures in the light of -this fundamental ob Jectwe,
- (e) in discharging the tasks entrusted to it the-International Labour
.~ Organisation, having considered all relevant economic and
-fmanc:al factors, ‘may 1nclude in its decisions and

1841



E o world programmes which will achieve =
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- recommendationsany ‘provisions’ which it considers appropriate.

P LT
"The Conference recognises the solemn- obhgauon of the
" International Labour Ofrganisation to further .among the natlons of the

ot

‘\' Y
. _ ﬁa) fulI employment and the ra1smg of ‘standards of lwmg, -

the employment of workers’ in the occupations in which they can
“have the satisfaction of giving the fullest measure of their skill.

.and attammen_ts and make their greatest contrlbutlon to the ‘common:

: .'_wellbemg, .
.- (¢) ‘the provision, as a means to the attamment of th1s end and under ,
. adequate guarantees for all concerned, of facilities for training

- angd the transfer of labour. 1nclud1ng migration for. employment and -

- settlement; ‘

(d) .policies in regard to wages and earmngs hours and. other ~

' .conditions "of ' work calculated to ensure a just share of . thé’ frurts
of progress to all, and a- m1n1mum 11V1I1g wage to all employed in-

.."- " need of such protecuon, S

(e) the: effective recognition of the rlght of collectlve bargalmng.
- the co- operation of management and ‘labour in the.contintous .

- improvement of productwe ‘efficiency, and the collaboiation of

workers .and employers in the preparauon and appllcanon of: \soc1al'

and economic measures; .
“{f) the extens1on of . social securlty measures to pr0v1de a basw Y

income to all .in need of . such protection and comprehenswe med1ca1’-'

care; .

(g) - adequate protectton for the life and health of workers in’ all
" occdpatlons,

e (h) provision for child ‘welfare and- rnatermty protection; .

_ (i) - the provision of adequate nutr1t1on housmg and fac111t1es for
recreation and culture; i

" (j) the assurance of equa11tv of educannal and vocat1onal

opportumty .

IV
Confldent that the fuller and broader utllxsanon of the

world’s productive resources necessary for the achievement of the - -
objectives set forth in this Declaration can be secured by effective
international and national action, including measures to expand
production and consumpllon, to avoid severe economic fluctuations, to
promote the economic and social advancement of the less developed
reg1ons of the world, to assure greater stability in world prices of
primary products, and to promote a high and steady volume  of

international trade, the Conférence pledges the full co-operation of
the International Labour Organisation with such international bodies as

‘may be entrusted with a share of the responsibility for this great task

185



~and for the promouon of the health education and wellbeing of all
peoples .o

v
: The Conference affirms that the principles set forth in this
Declaration are fully applicable to all peoples everywhere and that,

. while the manner of their application must be determined with due

regard to the state of social and economic development reached by each
people, their progresswe application to peoples who are still

dependent; as well as to those who have already achieved seif-
government is a matter of concern to the whole civilised world.

) Sourcze1 %O International Labour Code 1951, vol. I: Code, Geneva, 1952
PP: =
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APPENDIX 2

\ 'r CONVENTION (NO 87). CONCERNING FREEDOM OF ASSOCIATION AND
Y ~ PROTECTION OF THE RIGHT TO ORGANISE, 1948

SR Section*A~
(the text in part)

"PART I FREEDOM OF ASSOCIATION
= Article 1

Each Member of the International Labour Orgamsanon for
-~ which this Convention is in force undertakes to give effect to the
following provisions.

* Article 2

-Workers and employers, without distinction whatsoever, shall
have the right to establish and, subject only to the rules of the
organisation concerned, to join organisations of their own choosing
without previous authonsatlon

Article 3

- 1. Workers’ and employers’ organisations shall have the
right to draw up their constitutions and rules, to elect théir
representatives in full freedom, to organise thexr administration and
activities and to formulate their programmes.

2. The public authorities shall refrain from any
mterference which would restrict this right or impede this lawful
- exercise thereof.

»

Article 4

Workers’ and employers’ organisations shall not be lxable to
be dissolved or suspended by administrative authority,

Article §

Workers’ and employers’ organisations hall have the right to
establish and join federations and confederations and any such
organisation, federation or confederation shall have the right to
affiliate with international organisations of workers and employers.

Article 6
The provisions of Articles 2, 3 and 4 hereof apply to

federations and confederations of workers' and employers’
organisations.



Article 7 .

. : \
{ The acquisition .of legal personality by workers’ and
employers' organisations, federations and confederations. shall not be

~made subject to conditions of such a character as to restrict’ the

application of the provisions of Articles 2, 3 and 4 hereof.
| Article 8

1. In exercising the rights provided for in this Convention

. workers and employers and their respective organisations, like other

persons or organised collectivities, shall respect the law of the land.

2.  The law of the land shall not be as to impair, nor shall

_ it be so applied as to impair, the guarantees provided for in this
Convention.

Article 9

i

" 1. " The extent to which the guarantees prov1ded for in thls

,Corweaaon 'shall apply to the armed forces and the police shall be
determmed by -national laws or regulatlons )

2. In accordance Wlth the principle set forth in paragraph

- 8 of ‘article 19 of -the Constitution of the International Labour

Organisation the ratification of this Convention by any Member shall
not be deemed tc\effect any existing law, award, custom or agreement m

- virtue of which members of the armed forces or the police en;oy any
-rlght g'uaranteed by this Convention.

Art1c1e 10

"In this- Convention the term’ "orgamsatlon means any .
organisation'of worKers or of employers for furthet-mg and defendmg -
the interests of workers or of employers :

- 'PART II-. PROTECTION OF THE RIGHT TO ORGANTSE
' Artlcle ll

Bach member of the Internatmnal Labour Orgamsatmn for
which this Convenuorr is in force undertakes to take all necessary and
appropriate measures to ensure that workers and emplo ,yers may exercise
freely the right to orgamse .

Source: ILO Internauonal Labour Conventlons and Recommendations,
1919-1981, 1982

. | : Sectlon B -
(the 97 ratlfymg states as at Ist’ _Ianuary. 1986)

- e —
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Albania, Algeria, Angola, Antigua and Barbuda, Australia,

Austria, Bangladesh, Barbados, Belgium,”Belize, Benin, Bolivia.,
Bulgaria, Burma, Byelorussiad SSR, CA/meroon un.-rep. of, Canada, - .
Central African Republic, Chad, Colorhbia, Comores, (Qlongo. Costa Rica,
Cuba, Gyprus, Czechoslovakia, Denmark, Djibouti, Dominica, Dominican
Republic, Equador, Egypt, Ethiopia, Finland, France, Gabon, German
Democratic Républic, Germany, fed. rep. of, Ghana, Greece, Guatemala,
Guinea, Guyana, Haiti, Honduras, Hungary, Iceland, Ireland, Israel,
Italy, Ivory Coast, Jamaica, Japan, Kuwait, Lesotho, Liberia,
Luxembourg, Madagascar, Mali, Malta, Mauritius, Mexico, Mongolia, -
- Netherlands, Nicaragua; Niger, Nigeria, Norway, ’Pakistan, Panama,
Paraguay, Peru, Philippines, Poland, Portugal, Romania, Saint Lucia,
Senegal, Seychelles, Sierra Leore, Spain, Suriname, Swaziland, Sweden,
- Switzerland, Syrian Arab Republic, Togo, Trinidad and Tobago, Tunisia,

Ukrainian SSR, USSR; United Kingdom, Upper Volta, Uruguay, Venezuela,
Yemen, Yugoslavia. ' o _

Source: ILO, Official Bulletin, Vol. LXVII, 1984, Supplement.
. . \J
o



: o 190
APPENDIX 3

CONVENTION (NO..98) CONCERNING THE APPLICATION OF THE RIGHT
TO ORGANISE AND TO BARGAIN COLLECTIVELY, 1949

)
L}

Section A
(the text in part)

Articlu? 1

1. Workers shall enjof adeqdate prote'ction against act of
anti-union discrimination in respect of their employment.

2. Such protection shall apply more particulary in respect
of acts calculated to -

(a) make the employment of a worker subject to the condition that he
shall not join a union or shall relinquish trade union membership;

(b) cause the dismissal of or otherwise preJudxce a workew_l_‘ggg)n
of union membership or because of participation in union -
activities outside working hours or, with the consent of the
employer, within workmg hours. : :

AI‘[ICIC 2

1. Workers' and employers’ organisation shall enjoy
adequate protccnon ‘against any acts of interference by each other or
cach other’s agents or members in their establxshment functioning or
administration.

2. In particular, acts which are designed to promote the
establishment of workers’ organizations under the domination of
“employers, or employers' organisations, or to support workers’
organisations by financial or other means, with the object of placmg
such orgamsatxons under the control of employers or employers’
organisations, shall be deemed to constitute acts of interference
within the meaning of this Article.:

Article 3

Machinery appropriate to national conditions shall be
established, where necessary, for the purpose nsuring respect for
the right to orgamse as defined in the prece ng Artlcles :

Article 4 4 T - -

Measures appropriate to national conditions shall be taken,
where necessary, to encourage and promote the full development and
utilisation of machinery -for voluntary negotiation between mployers or
employers’ organisations and workers’ organisations, with a view to the



regulation of terms and conditions of e_mploymé_nt by means of collective
agreements, ' ' B

Article S

L1 The extent to which the guarantees 'providéd'for in this
Convention shall apply to the armed forces and the police shall be

determined by national laws or regulations.
éordance with the principle set forth in paragraph

- 2. In
8 of article 19 of the Constitution of the International Labour Do
Organisation the ratification of this Convention by any Member shall .
not be deemed to affect any existing law, award, custom or. agreement in
virtue of which members of the armed forces or the police enjoy any
‘right guaranteed by this Convention. -

Article 6

N - This Convention does not deal with the position of public
servants engaged in the administration of the State, nor shall it be
construed as prejudicing their rights or status in any way. -

‘Source: As in ‘A.p;l)endi_x 2.
: e : Section B. -

(the. 113 ratifying states as at Ist January 1986)
Al-ba:{ia_, " 'A'ig'eria.‘ Angola, Antigua and Barbuda, Argentina,

."Aus.tralié,'Austria. ‘Bahamas, Bangladesh, Barbados, Belgium, Belize,
- Benin, Bolivia, Brazil, Bulgaria, Byelorussian -SSR, Cameroon, un.- rep.

1oL,

-of, Cape Verde, Central African Republic, Chad, Colombia, Comoro, Costa _

‘Rica, Cuba, Cyprus, Czechoslovakia, Democratic ' Yemen, Denmark, .
Djibouti, Dominica, Dominican Republic, Equador, Egypt, Ethiopia, Fij,

o Finland,. France, Gabon, Germany, Democratic Republic, Germany, fed. rep.

of, Ghana, Greece, Grenada, Guatemala, Guinea, Guinea-Bissau, Guyana,
Haiti, Honduras, Hungary, Iceland, Indonesia, Iraq, Ireland, Israel,
Italy, Ivory Coast, Jamaica, Japan, Jordan, Kenya, Lebanon, Lesotho,
Liberia, Libyan Arab Jarnahiriya, Luxembourg, Malawi, Malaysia, Mali,
Malta, Mauritius, Mongolia, Morocca, Nicaragua, Niger, Nigeria, Norway,
Pakistan, Panama, Papua New Guinea, Paraguay, Peru, Philippines,

~ Poland, - Portugal, Romania, Saint-Lucia, Senegal, Sierra Leone,

Singapore, Spain, Sri Lanka, Sudan, Swaziland, Sweden; Syrian Arab

- Republic, Tanzania, Togo, Trinidad and Tobago, Tunisia, Turkey, Uganda,
Ukrainian SSR, USSR, United Kingdom, Upper Volta, Uruguay, Venezuela,
Vietnam, Yemen, Yugoslavia, Zaire. '

‘Source: As in Appendix 2. . -

\
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APPENDIX 4 ;

- CONVENTION (NO. 151) CONCERNING( PROTECTION OF
' THE RIGHT TO ORGANISE AND PROCEDURES
FOR DETERMINING CONDITIONS OF :. -
SERVICE IN THE PUBLIC SERVICE, 1978

v /

)

Section A
(the text in part)

PART I. .SCOPE.AND DEFINITIONS
. - Article 1

1.  This Convention apphes to all persons employed by
pubhc authorities, to the extent that more favourable provisions in
other 1nternat10nal labour Conventions are not applicable to them.

2. The extent to which the guarantees provided for in this
Convennon 'shall apply to high-level employees whose functions are
normally considered as policy-making or managerial, .or to employees
whose duties are of a highly confidential. nature, shall be determijned
by national laws or regulations.

3. The extent to which the guarantees provided for in this
- Convention shall apply to the armed forces and the police shall be
determmed by nanonal laws or regulatlons

Artlcle 2

For the purpose of this Convention, the term, "public
employee means any person covered by the Convention in accordance with
Art:cle 1 thereof. .

o .  Article 3

‘ For the purpose of this Convention, the term "public
employees’ orgamsatlon" .mean$ any organisation, however composed, the
purpose of which 15 to further and defend the interests of public
employees. ‘

PART Il.  PROTECTION OF THE RIGHT TO ORGANISE

I
Article 4

1. Pubhc employees shall enjoy adequate protection against
acts of anti-union dlscrlmmatlon in respect of their employment.

—

2.  Such protection shall apply more parncularly in respect



193
of acts calculated to -

'(a) make the employment of pubhc employees subject to the condition
_that they shall not join or shall relinquish memberslnp of a
publlc employees _organisation;

(b) ‘cause the dlsm1ssal of or otherwise preJudwe a public employee .by
reason of membershlp of a public employees organisation or
because-of participation in the normal actwmes of such an
organisation,

Article 5 -

o

1. Public employees’ orgamsanon shall enjoy complete
independence from public authorltles

: 2. Publlc employees’ organisation shall enjoy adequate _
" protection against’ any acts of interference by a-public authority in
thelr estabhshment functioning or admmlstratlon ' :

3. In partlcular, acts which are de$1gned to promote the
establishment of public employees’ organisations under the domination
. of a public "authority, or to support.public employees’ organisations by
financial or other means, with the object of placing such organisations
under the control of a publlc authonty. shall be deemed to constitute
acts of interference: within the meaning of this Article.

lPART IV. PROCEDURES FOR DETERMINING TERMS
AND CONDITIONS OF EMPLOYMENT

Article 7

Measures appropriate to national conditions shall be taken,
where necessary, to encourage and promote the full development and
utilisation of machinery for negotiation of terms and conditions of
employment between the public authorities concerned and public
employee’s organisations, or of such other methods as will allow
_representatives of public employees to participate in the determination
~of these matters.

PART V. SETTLEMENT OF DISPUTES

Article 8

The settlement of disputes arising in connection with the .
determination of terms and conditions of employment shall be sought, as
may be appropriate to national conditions, through negotiation between
the parties or through ‘independent and impartial machinery, such as

N . ‘ *



medlatlon. concﬂlatmn and arbxtratlon. establlshed in such a manner -

* as to ensure the confxdence of the parties mvolved

~ PART V. CIVIL AND ‘POLITI_CAL RIGHTS

Article :9

Public employees shall have, as other wobkers. the civil and
political rights which dre essential for the normal exercise of freedom -

‘of association; subject - only to the ob11gauons arising from the1r

status and the nature of their functions.

Source As in Appendix 2.

o Section B '
(the 17 ratlfymg states as of Ist January, 1985)

Cuba, Cyprus, Denmark, Finland, Gumea, Guyana,. Italy,
Norway, Peru, Poland, Portugal, Spam Sumname, Sweden. Switzerland,

¢ Umted Klngdom Zambla

Source. As in Appendix 2.
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. ~ APPENDIX 5 o B
CONVENTION (NO. 154) CONCERNING THE PROMOTION OF |
o COLLECTIVE BARGAINING, 1981 S .
.' Section A ‘ ‘ B
. (the text in part) '

PART I. SCOPE AND DEFINITIONS

Article 1

- L. This Convention applies to all branches of economic
activity, = Co

2. The extent to which the puarantees provided for in- this -
Convention apply to the armed forces and the police may be determined

by national laws or regulations or. national practice.

3. = As regards the public service, special modalities of
application of this Convention may be fixed by national laws or -
. regulations or national practice, ‘

Article 2

For the purpose of this Convention the term “collective

" bargaining” extends tp all negotiations which take place between an
employer, a group of employers or one or more employers’ organisations,
cf)n the one hand, and one or more workers’ organisations on the other,
or -

(a) determining working conditions an_d' terms of employment; and/or
(b) regulating relations between employers and workers: and/or

(c) regulating relations between employers or their organisations and.
- workers’ organisation. or workers’ organisations.

| Aijticle 3

1. © Where national law or practice recognises the existence
of workers’ representatives as defined. in Article 3, 'subparagraph (b),
the Workers' Representatives Convention, 1971, national law or practice
may determine the extent to which the term "collective bargaining" -
shall also extend, for the purpose of this Convention, to negotiations
with. these representatives. - . '

2.  Where, in pursuaﬁce of paragraph 1 of this Article, the
term "collective barpaining” also includes negotiations with the
workers’ representatives referred to in that paragraph, appropriate

'_”195.. o
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"measure-shall be taken, wherever necessary, to ensure that the

existence of these representatives is not used to undermine the
position of the workers' organisations concerned.

'PART II. METHODS OF APPLICATION

~Article 4

‘The provisions of this Convention shall, in so far as they

- are, not otherwise made effective by means of collective agreements,

arbitration awards or in such other manner as may be consistent with
national practice, be given effect by national laws or regulations.

PART II. PROMOTION OF COLLECTIVE BARGAINING

.\ 7 Article 5

1. Measures adapted to national condltlons shali be taken

to promote collectwe bargammg

t

2. The aims of the.measures referred to in paragraph 1 of

o th1s Article shall be the followmg

‘ '(a)' collectwe bargaining should be "madée poss:ble for all employers

and all groups of workers in the branches of activity covered by
this Convention;

(_b) _collective bargaimng should be progressively extended to all
- 'matters covered by subparagraphs a), (b) and (c) of Article 2 of
this Conventmn, : '

“{c) the estabhshment of rules of procedure agreed between employers

and workers organisations should be encouraged

{d) collective . bargammg should not be hampered by the absence of.

. rules governing the procedure to be used or by the inadequacy or
1nappropr1ateness of such rules,

‘ (e) bodies and procedures for the settlement of labour disputes should

be so conceived as to contrrbute to the .promotion of collective
bargaining. ~ = . . _ o

= ‘Article 6

The provisions of this-Convention do not Ee’clude the

.operation of industrial relations systems in which collective

bargaining takes place within the framework of conciliation and/or
arbitration machinery or institutions, - in wh1ch thachinery or
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institutions the partieé to- the collective bargaining process
voluntarily participate, : -

Article 7
Measures taken by the public authorities to encourage and
promote the development of collective bargaining shall be the subject
of prior consultation and, whenever possible, agreement between public
authorities and employers’ and workers’ organisations. : ‘
"~ Article 8
The measures taken with a view to promoting collective

bargaining shall not be so conceived or applied as to hamper the -
freedom of collective bargaining. . : '

Source: As in App'e_ndix 2.

' . ‘Section B . . L
(the 6 ratifying states as at Ist January, 1986) .-

- Finland, Niger, Norway, Spainﬁ,'S.we,den, ,'Switz_erland.

Source: As in Appendix 2.



. APPENDIX 6

INDEPENDENCE DATES OF AFRICAN STATES

: Lx-b ya~
Sudan’

" Morocco

Tunisia

. Ghana -
Guinea

' Cameroon
Togo
Mali.

- Senegal

Madagascar

Somalia
Benin (formerly Dahomey)
Niger
Upper Volta.
-+ Ivory Coast -
- Chad -

Central African Repubhc
Congo (Brazzaville)
Gabon

. Nigeria

‘Mauritania

SierraLeone -

Tanzania (As Tanganyika)
‘ gwanda

‘Burundi ‘
Algeria ' . S

Zaire (formerly Belgian Congo)

- Uganda

-~ Zanzibar (now part of Tanzama) :

‘Kenya

Malawi

Zambia

The Gambia

Botswana -
Lesotho - : -
Swaziland

Equatorial Guinea
Guinea-Bissau
Mozambique

Cape Verde

Sao Tome and Principe -
Angola

Djibouti

Zimbabwe

24 December 1951
-1 January 1956 -
2 March 1956

20 March 1956:
6 March 1957

2 October 1958
1 January 1960
27 April 1960
20 June 1960
20 June 1960
26 June 1960
30 June 1960

1 July 1960

1 August 1960
3 August 1960

5 August 1960 |

7 August 1960
11 August. 1960
13 August 1960

-+ 15" August 1960

17 August 1960

.1 October 1960 .
-+ 28 November 1960

27 Apeil 1961
- 9December 1961
-1 July 1962

1. July 1962

3 July 1962
9 Qctober 1962

10December 1963

12December 1963

6 July 1964 -

24 October 1964

18February 1965 =
‘30 September 1966

4 QOctober 1966

6 September 1968
12 October 1968
10 September 1975
25 June 1975

5 July 1975

12 July 1975 -

11 November 1975
27 June 1977
18 April 1980

Source: Dennis Austin, Politics in Afrlca, 2nd ed. (Hanover, University

Press of New England, lﬂ%ppe_dlx

198
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APPENDIX 7

H_,LEGAL DISPLACEMENTS OF GOVERNMENTS IN AFRICA' :

1 Algerla June 19, 1965
2 Burundi: (2) ‘October. 1965 November 29, 1966 .
3. Eorigg%8 -Brazzaville: (3) August 15, 1963; August 3, 1968; September
4, ‘_Congo—Kmshasa (1) November 25, 1965
5. Central African Republic: (2) January 121966
6.  Dahomey: (6) October 28, 1963 December 22, 1965; December 7,
- 1967; December 10, 1969 .
I. Egypt 1952 IR
8. Gabon: (1) February 18, 1964.
9. * Ghana: (5) February 24, 1966; 1972; 1978; 19\79 1981
10. Lesotho: g ; January 31, 1970, 1986 ‘
11. Liberia: (1) 1980 . ‘
12, " Libya: (1) September 1, 1969 : ' “-t-\"“ .
- 13.° Madagascar: (1) 1975 S :
14. Mali: (1) November 19, 1968
15. Nigeria: (6) ]anuary 15 and july 29 '1966; 1975 1979; 1983,

1985
. .16. Sierra Leone: (2) March 24, 1967 April 18 1968
17, Somalia: (1) October 21, 1969
18. Sudan: (1) 1958; May 25, 1969 (excluding the earher one - of 1958)
19. Togo: (2) _]anuary 1963; January 13, 1967.
20. Uganda: (4) February 22 1966; _]anuary 25, 1971; 1979 11985
. 21. Upper Volta: (1) January 4, 1966. _
22. Zanzibar: (1) January 12, 1964,

Source (in part) B.O. Nwabueze, Constitutionalism in the Emergent
States (Canbury, New Jersey, Associated University Presses, 1973).
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T o APPENDIX 8 . |
" LIST OF REPORTS OF THE COMMITTEE ON FREEDOM OF ASSOCIATION

Report™ - Publication

Reborts of the Iﬁternational Labour Organization to the
United Nations {Geneva, ILO) .

1= . sixth Report (1952), Appendix V
Lohy Seventh Report (1953)\ Appendix V
N Eigth Report (195), Appendix II

Official Bulletin

Yolume ) Year Number !

13-14 XIVIiI 1954 4

15-16 : XXXVIII 1955 1

17-18 . XXXIX 1956 1

16-242 - XYYIX 1956 4

25-26 XL ' 1957 2

07-282 XLI 1958 . 3

29-45 . . XLIII : 1960 3

56-57 ALIV 1961 3

ha XLV 1962 1 8

5960 XLV 1962 2SI

61-65 . XLV 1962 3. SIT

66 XLVI 1963 1 S
- 67-68 XLVI 1963 28I

69-T1 - - XLVI . 1963 30 SII
P - XLVII 1964 1 S

73-11 XLVII 1964 3 SII 5y
18 - - XLVIII 1965 1 S .

- 79-81 . XLVIII 1965 2 8 , '
©B82-84 - XLVIII 1965 3 SIL-

g5 . - XLIX 1966 t 8
' 86-88 . XLIX 1966 . 2 —8

89-92 XLIX 1966 3 SII

' The letter S, followed as‘appropriate by a roman numeral, indicates a
supplement. :

2 For communications relating to the 23rd and 27th Reports, see Official
Bulieiin, Vol. XLIII, 1960, No. 3.

t-
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L

Report Publication
93 L ‘ 1967 18
94-95 : L 1967 2 S
- 96-100 L 1967 3 SII
e : LI ' 1968 ___ 1 S
102-183 LI 1968 2 8 R
104-106 LI 1968 4 S
107-108 - LIT 1969 1, 7§
109-110 LII : 1969 2 s i
111-112 , LII . : 1969 4 8
113-116 LIIX 1970 2 8
1i-119 LIII 1978 4 8
120-122 LIV 19??\; 2 5
123-125° LIV 197 4 S
126-133 _ Ly A 1972 S
134-138 LvI 1973. S
139-145 ‘ LVIT 1974 S -
146-148" LVIII 1975 -+ Series B, Nos. 1-2
149-152 - LVIII 1975 . Series B, No. 3
153-155 LIX 1976 ) Series. B, No. 1
C156-15T LIX ' 1976 ' Series B, No. 2
158-159 LIX 1976 . Series B, No. 3
160-163 LY _ 1977 - Series B, No. 1
164-167 - LX ' : 197T. _Series B, No. 2
168-1T71 LY 1977 Series B, No. 3
172-176 - LXI 1978 _ Series B, No. 1
177-186 LXI , 1978 . Series B, No. 2.
187-189 LXI 1978 Seriés B, No. 3 -
198-193 LXII _ 1979 ' Series B, No. 1.
154-196 LXII 1979 Series B, No. 2 -
© 197-198 _ LXIT - 1679 , Series B, No.-3 .
199-201 - - LXIII 1980 : Series B, No. 1
__202-203 © LXIIT. 1980  Series B, No. 2
204-206 LIz 1980 ' Series B, No. 3
207 - LYIV . ‘ 1981 , Series B, No. 1
208-210 LXIV- 1981 Series B, No. 2
211-213 LXIV 1981 ) Series B, No. 3 -
214-216 LXV ‘ ' 1982 Series B, No. 1
217 . LXV Too1982 Séries B, No. 2
218-221% LYV : 1982 Series B, No. 3
222-225 LIVI 1983 : Series B, No. 1
226-229 - LXVI 1983 Series B, No. 2
238-232 - LYVI 1983 Series B, No. 3
233 LXVII 1984 Series B, No. 1
234-235 LXVII 1984 . Series B, No. 2
236-237 LXVII 1984 Series B, No. 3
238 LXVIII - 1985 Series B, No. 1
'239-240 LXVIII 1985 Series B, No. 2
241-242 LIVIII 1985 Series B, No. 3

A
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