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INTRODUCTION
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Despite the|impressiVe volumé of literature on the con-
stitutional developmgnt of Commonwealth African States, there
has been no attem .to undertake a study of the develobment'of

the government an bonstitution of The Gambia. This is because

of, as ?ne contrj utbérzg%the series "The British Commonwealth,
the development [of their laws and constitutions" has said, The
Gambia'g size pd -the uncertainty of its constitutional and
pélitical-future. This study is, therefore, in part an attempf
to bridge tﬁat gap.

| "Gambia's Long Journey to Republicanism: A study in the
Development of the Constitution and Government of The Gambia'"

is an examination of the metamorphosis of Gambia's Constitution

and three organs of government from colonial period to present

"day. In recognition of the faet that in any such examinaticn:

some knowledge of the country and its people is esential, a brief

outline of the country's éeography and the historical origins of
the inhabitaﬁts thereof are outlined. During the early colonial
rule Britain's policy in The Gambia could hardly be said to be
decisive, Notwithstanding,Britain'g indecisiveness we have

sought evidence to indicate that Britain made use of the law,
either by treaties recogniséd by international law or by Acts of

Parliament, to establish its colonial ru}e in xpe Gambia.

On the imposition of colonial rule,the institutions of

government and the constitutions'under which they were established

were left to develop on the'same line as the development of

v
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other colonial governments. The legislature was under the

effective control of the executive while the execu?ive was
suboréiﬁated to the Imperiii]Government, W}th tﬁ%’gradual
liberalisation of the constitutién the self-appointedfchampions

of the politic?l rights of the ipcéi inhabitanté, whose "loose

and gaseous talk" angered the lhcal colonial administrators, began
to displace the ‘official majority in the legislature, The
Exechtive,Counéil howé&er continued "to be dominated by the Governér
and the most important heads of government departmqnts. Ihe .
democratisation of the legislatﬁre provided the gateway %o the
execufive council for the unofficial members and subsequent
allocation of minigterial resﬁghsibility to some of them.

Allocation of ministerial responsibility to unofficial members

was accompanied by a constititional arrangement unprecedented in

the constitutional development of any colony in West Africa:

the coﬁstitutional arrangement was the estéblishment of com-
mittees advisory to the Ministers. . These developments started
in the "era of partial self-government." As that era strongly
indicated that the process of constitutional development which
was begun could not be halted and-that sooner or later entire

responsibility for the Government of The Gambia would be trans-

-ferred to Gambians, various electoral regulations were promulgated

for the purﬁose of conducting fair elections. These regulations

applied to the colony untf{l the dawn of independence when they
’ {

became applicable to the Protectorate on the extension of the

- franchise to that area. The electoral laws were necessary in

~
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\ order to afford the people the right to elect their represéntativeé.
The law governing electiong both in the cdlonial and post colonial
period is examined in a 51ng1e chapter because the post colonial
era has not brought any drast1c change 1n 1t What changes were
introduced were all in the ature of drafting technlques——all mat-
ters dealing w1th procedural and admlnlstratlve matters are omitted
from the main.body of, the st;tute and transferred to the Schedules.

The introductig .of a.represéntqtive legislature brought
in its fgail intensi e political activity and all the parties’
engaged ihxa sort of rat race. The subsequent constitutional cont
ferences demonstrated that these parties had no differing pblitical
philcsophies, Rut then each pafty fér the purpoée of promoting
the political féyfuneS'of its leader adppted, at these conferences,
positions that cah\hardly be said to.be unanimous. During this

AN
5

period[ﬁ%oo, pfficiai\membership of the executive couneil was

terminated; termination of official membership of the executive

eouncil? waé compensated or fy arming the Governor with reserved
. powers.; The change 55 the eslgnatlon of the executlve council
“to cablnet d1d not affeet the\Govennor s chalrmanshlp of that
very 1ﬁportant dec1szon—mak1ng b dy until the attalnment of

ndependence. The Iegal and const

tutlonal 51gn1f1cance of that
1ndependence as contalnted in The G bia Independence Act is
:examlned to determine to what extent that Aét is an'improvement
on the statute of Westminster. The Gamb2 Indéthgence‘Order
and ,the Act served, as we endeavour to indVgate, as the .

springboard for the severance of 1links with the
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British Monarch. The reasons why Gambian politicians "resolved
to adopt executive presidentialism are varied and attempts have

been made to 'indicate these reagsons and to argue the grounds on

. which Gambia'e ﬁepublican constitution can ciaim autocthony.
. Under the republlcan constitution emphasls has shlfted

from d1V1310n to the centrallsatlon of power. With a change in

the country's constltutlonal status the‘Pre31dent became the

*_  power base. For this reason his powers in relation to cabinet,

zhls role in the 1eglslat1ve process, his powers .in relation to

-.

the eivil serv1ce "and the coinmissions established under the
conatltutlon are examlned and the conclusion reached is that the
dlfference between the autocratic colonial governors and the

executlvé pre31dent is that the latter 1s "elected while the ‘former

-was not. But the study on the executive is not conflned to a

.

consideratlog of presidential powers; attention has been facused
on the methodépf presideﬁtial.electioﬁs and the removal. of the
President fromigffice. In relation to the House of Representatives,

Nm—

the qualificatié%s and disqualifications for membership thereof ,
its legislative 5%1é.and other functidng are discussed. But
thesg discussions lead us to the lamentable conclusion that pérty
discipline has greatly impaired the effectiveneés of the House
in the performance .of its roles.

.A sketchy survey of the development of the courts, their
hierarchy and jurisdicéion form the subject matter of chapte£

1

four. Political independence made it necessary to devise Tij?pﬁs
for pfevénting the attrition of judicial independence and
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impartiaiity. The establishment of a Judlclal Service Commission,

~”

the entrenchment of a cumbersome procedure for removal of judges

and their tenure of office, reveal the devices employed to eupport
that independence and impartiality. * The adoption of a republican
form of government raises questions as to the propriety for

Gambla to maintain appeals to the Judicial Committee of the Privy

ouncll. ThlS appears to be mncon51stent with her soverelgnty.

q?\\\ hze have therefore suggested abolition of appea}s to the Privy

LY ”~
Council in view of its imperial character or in the alternative

"for Gambia to conclude a Treaty of Judicial co—operatidn under

which the Privy Council shall advise the President of The Gambia

and not the Queen.

The study proceeds to_consider the age—ol&éproblem of, all.

" known systems of .jurisprudence: individual freedom. The freedoms

protected by the constitution are not grouﬁ freeéoms. But the

. .
constitution does recognise the need t&(peconcile the liberty
- A .y

of”the subject with the need for the preservation of the state

and continuance of democratic institutions. Reconciliation in |

that dlrectlon has led to numerous quallflcatlons being. attached

- to almost every head of freedom. The concludlng ¢éhapter deals

w1th the colon1a1 power's employment of the law to subordinate

customary 1aw o Engllsh law and we have ventured to suggest

that this was only done to indicate to the lccal inhabitants that
their rules of law are not as good as the English law.. It has
also been shown that the natiohalﬂgovernhent‘hae not given any

indication of terminating that subordination, and, worse- 5till,

e ) ' . {
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the n;tional éovernment is, with respéct to the jurisdiction of
the Distriect Tf*bunals, perpetuatlng the colonial system of
dlscrlmlnatlon. Slncg the institution of chieftaincy hés ceased
to be a traditional institutioh, it became,.in the course of our
conciuding remarks, irregistible to ‘question the propriety

of the chiefs' membership of the District Tribunals..
. ‘

The adoption of a republican constitution does not necessarily

mean Gambia has feachgd tEEfclima of its constitutional

development, Of late there has been much talk 'on scme Form of'

s
Senegambian polltlcal unlon, the ‘form of union that is favoured

in many.quarters is a federal one. As.a federal union will

necessarily give rise to various problems, one or two such problems

have been singled out for comment. Because of her size, sight
has not been lost ‘of a possible disintegration of Senegambia

as a federation if ever one is created in favour of a unitary

state. In recognition of that fact,wé raised "questions as to

' what would be the future of the 1nst1tut10n of chleftalncy and

whether Gambians will enjoy in a bigger Senegal.the political
t
freedoms they have become accustomed to. -

~

j The purpose of this thesis is modest. It does not strive

?L bring out all the factors that have influenced the growth of
- « :

the government and constitution of Thg Gambi

nor does’ it claim

. to have exhaustively outlined the entire legisla rocess in

The Gambia. But if through ourvanalysis some understandl
brought to bear on the subject of this thesis then the efforts

of this study will not have bqan in vain.

—~
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> CHAPTER ONE
THE ESTABLISHMENT OF COLONIAL RULE

’

-
"

Like many other African states, The Gambia as a

territorial unit is the product of the colon1a1 perlod Before

_the initiation of Colonlal rule The Gambia, along with other

modern West African states, formed part of the ancient Empires
of Ghana, Songhal and Ma11 when each of these'Empires was at
the helght of 1ts glory. ,It.ls not proposed to 41scuss the
Constitutions and governments of thesé Empires as that is not
the aim of this study;‘nor does the wpiter.think hiﬁself

competent to venture into an area which is the preserve of

-

students of, and wrlters on, pre- colon1al governments of Afrlca.
Apart from the foreg01ng reasons‘the temptations to glorify
and romanticise the anclent Emplres of Africa are so great on
SN _ .

the part of the writer that he mlg be found guilty of not
portraylng a sober and ratlonal picture of the anclent Emplres.
Despite these-confe581ons 1t-may be, p01nted‘1n passing that
these Empires were often d1v1ded 1nto pr1nc1pa11t1es each
pr1n01pa11ty being admlnlstered by a governor assisted by the
Chief Jud1c1a1 Officer of the Prlnclpallty. The'principalities
were in turn divided into seml—autonomous regions with a |
reglonal admlnlstrator responsible to the Governor who was in
turn respon51ble to the Mansa or King.

Because of the lack of contacts with the out31de World
11ttle or nothlng was known about the existence of these

.,,.

Empires and their enormous wealth and what.was known about
V' o .
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theﬁ could only>be found in the>works of a fewarabic Scholarsé
The ignorance about Afrlca, naturally, resulted in its being
tagged by Europeans as the "Dark" Continent; the idea that

Afrlca was a- "Dark"*bontlnent spurred the most adventurous of

.the Europeans to embark on voyages 5? dlscovery.

k

These voyages were not without motlves. The explorers
were soon followed by the mercnants who establlshed trading
posts in many parts'of Africa and in some places these posts
formed'the nucleus of a colony. When the Europeans game in
first as traders and then as colonisers it became apparent to
them that their activities:Qould not'beuregulated by laws:and
go%ernments evolved by savage and barbarous natives of Africa;
in recognition of thls fact the Eurbpeans imported the system
of government known to them even_ﬁnough this system was to

operate along side with that of the .natives. The imported system

has been acoepted tEz\'virtually all African States that were

‘once-.colonies though with variations.

This study is therefore ap attempt to chart in historical
conspectus the development of the Constltutlon and government
of modern. Gambla from a crown colony to a Republlcan state. The

significance of some knowledge of the country and people whose

. conducts are affected and controlled by “the oonstltutlon and

government is too glaring to call for emphasis. In recognltlon .

of this fact part of thik chapter is devoted.to a ‘brief geo-
-graphical descrip i The Cambla as well as an analysis of

the hlstorlcal orlglns of the people who 11ve within the

4]

boundaries of the territory. The major part of this chapter

e
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will address itself to-the role of law in the process of

-

establishing a colony and protecforate'in(The'Gambia. While
. - ) - :

dealing with the gradual evolution of the colony and protectorate,
casual evidence will be elicited to indicate Britain's

indecisive attitude towards .The Gambia,which has largely con- .

tributed to the slow constitutional progress‘inﬁhe Gambia,

L]
3

“THE COUNTRY AND ITS PEOPLE /

L
i
- L]

The Gambia, which became independent in 1965, is ‘situated
in the extreme western portion of Africé. It lies almost .
entirely in.the Savanah between the meridians of 16° ua' and
© yr west loﬁgitude and 13° 3' and 13° 49' north latitude;
This savanah country, which has an east-west length of three.t
hundred miles and not more‘fhaﬁ thrity miles wide, is a narrow.
strip of land bounded on the north, south and-eaét by Seﬁééal
and on the west by the Atlantic Ocean. It has an area of some
four thousand square miles which_stfefches in a - narrow belt
along each side of the River Gambia. ?hé River Gambia--the
couﬁtry's greatest natural asset--is seven hundred mites long
from its source in the Eouta‘Djallon mountains to its mouth;
but only the last three hundred miles are navigablecand this
navigable portion lies within the territory of Gambia. Vessels
of up to ninetten feet draught sail as far as Kuntaur 150 miles.

from Banjul (or Bathurst as it was called) and small ocean

vessels can reach Georgetown 176 miles up river. River vessels

,
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serve as far as Tatoto 288 miles from Banjul_ﬁhile laﬁnqhes;‘ .
can reach Koina the iast répa?ian village.ﬁn'fhe_Gambién
éerritory;l
The present boundaries of The Gambia have, as elsewhere
in Africa, been drawn arbitrarily by the white men'without
regard to ethnic, historiecal and cultural affinities or geo-
graphic considerations. fhemarbitréry and artificial boundaries
dréﬁn here were thought to be temporary until the area could
be exchanged for a more profitable pésition elsewhere--perhaps
for Assini'and Grand Bassam.2 The Anglo-French diplomacy_of
exchange did not materialise because-the Creole'people(?egistereda
strong protests against any such move. The inhabitant; of The
Gambia thus found themselves living within a boundary that
-separates them from the people of Senegal with whoé they shqre
a common ethnic, historicgl and cultural background. *
The Gambia has a populatioﬁ of 500,000 inhabitants con-
sisting of a hetrogeneous people which include tﬁe Mandingos,
Fulé, Wolof, Jola and farahuleh. The origins of these diverse
peoples are still shrouded in mystery but ethnologists have

posfulated some theories--whether accurate or'nqt-—as to the

origins of these people.

lFor a detail geography of The Gambia see H.R. Jarret,
A Geography of Sierra Leone and the Gambia (London: 1954),

2Por the various attempts to exchange the Gambia for
another territory in the nineteenth century see H.A. Gailey,
Jr., A History of The Gambia (Routledge and Kegan Paul, 1964),
pp. 81-95,

\=—\\
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The Mandingds, who constituﬂe/{;;ﬂ;argest single tribal o

grouping in The Gambia, were described by Richard Jobson as
"being the people ‘who are the Lords and Commaundef;\?gic) of
this country.” "3 Jobson 5 descrlptlon of these people caﬁnot

be wrong for there is.historical evidence t+hat they did not
hesditate to impose their.folitical rule over fhe less powerful~
and less affluent of their neighbours. Though their origin is
in doubt, one theory suggests,%hat‘the Mandinéos are an inter-
mixture of Bantu stock and indigeneous Negro whilelahother
sthool of ethnologists sﬁggests that they are of mixed Negro
and Arab origin. Other commentators ere of the view that many
Mendingos had come to Thé Gambia from Manding (many Gambian
Mandingos assert that thelr or1g1na1 home 'is An Manding) during
the expansion of the Mali Emplre in the fourbee centé;y:
During their westward movement from Mali they'g;erran the
people settled between the Cassamance and the Gambia river.u
Befobe'the advent of the colonial rule the Mandingos have been
DYULAS or traders and mest of them acted as middlemen in the
slave trade.. They were among the first inhabitants of West
Africa to embraee the Islaﬁfﬁ religion. They a;e evenly spread
in The Gambla with heavy c0ncentrat10n in the Lower Rlver

Division and North Bank Dlylslon. The abolltlon of ‘the slave

trade, the decline of the Mandingo states w1th their "complex

3Jobson The Golden Trade (London: 1932), p. 51l.
Charlott Qulnn. Mandingo Klngdoms of the Senegambia

(Longman, London), p. 10.

~
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bureaucracy .and the gragual jintroduction of colonial rule
5rqﬁght an end to.the political hegemony exercised by the
Mandingos o;er their'ieéé“powerful neighbodrs and resigned ’
themselves to farming, whigh"ﬁésubeen, agévstiil is, their
primary occupation. |

-The Fulés——Fulbes, Fulas, Peul or Fuiani—-the firsé;three
va?iants used in Senegal énd The Gambia--are the secona largest
ethnic group in The Gambia. Likevthe Handingos'fheir érigin is
in dlspute but they are said to be the off—sprlngs of the,
Shepard Kings of Egypt, while other ethnologlsts contend that
they were intermarried with the Mande speaking people of the
ancient Ghana Empire. They provided the rulihg elite for Ghana
untll they were expelled. With their expulsion-from Ghana,
they migrated to Tekrur where they successfully establlshed

themselves as the rulers of the ‘Wolofs and Tucklors but for

some reason were rejected by their new subjects. The rejection.

.0f .Fula rule by the Wolofs and Tucklors necessitated a quest

for a new homeland and that duest brought them tc the Fouta

: bjailon Plateau (this plateau is in the Republie of Guinea)

where they lived with the Mdndingos. The conditions in and
around the Plateau compelled some of the Fulas to move north-

ward towards Senegal across the middle valley of The Gambia.

In The Gambia they settled in Fulladu,,Jihmara, and Kantora

though they are found in almost every part of the country. They
were unduly exploited by their Mandingo neighbours who used

them as the tillers of their lands and shepherds for their
o
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cattie.s During the process of migration the Fulas/A:;; many ]
of their diétinctive.charabteristicé due to interﬁ;rriage-wifh

1

tﬁé‘Negfo faceét The pure Fula is markedly different from theix/

more negrqid,heighbours.ih that they have oval fages, delicate

lips and long hair.6 The majority of.them are Muslims and sdme -

of the best Arabic scholars of The Gambia are to be found—dmong

v

them.
The Wolofs'--Joloffs’ as some West Africans preférhto

call them--ancesfry“is tfaceable to the people of Yemen or

Libya who conquered the valley'of Niger in the seventh “century

" anid gradually expanded westward until they reached The Gambja.

Another theory,suggests that they ére‘a hybrid of Sereres and

sﬁch other tribes as the Mandingos, FulaS/and Sar hﬂiﬁh' They
consitute the third rgest tribal grouping insThé Gambia with
heavy concentration ii\Saloum District. uIn addition to the

Wolofs of Saloum there are a number of péople in Banjul' .
and its environs who had higrated from St. Louis and the Island

of Goree in Senegal. The ﬁolofs, like the Mandingos, produced
great "GELEWARR"--warriors. The Wolofs of the Probinces‘a;e /e
mainly farmers while those of Banjﬁl.are engageq in coﬁmebciai J
activities.7 The younger generation of the Banjul Wolofs are

gradually forming an intellectual elite group and seriously

competing with the Creoles as ‘the techﬁbcrats and bureaucrats

E

5The Fula/Mandingo relationship in the 19th century is well

" narrated by Jobson: The Golden Trade, pp. 47-48.

Scailey, p. 16.
7Gailey, p. 10.
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of ‘the country. The majority of the Wolofs are Muslims.
Another troub of people iﬁ The Gambia are the .Jolas and/

they have been reputed to be the longest residénté of The

Gambia. They, unlike the other tribes, lived in a republican

fype of state“without”a paramount chief or any of the para-

‘phernelia of the complex bureaucracy that was characteristic of

* the Mandingo, Wolof or Fula states. The head of the clan

mediate in disputes among the members of his clan and was looked

upan as the guardian of the public weal. At various times in

- the history.of The Gambia the Jolas and Mandingos were in

constant conflict; the causes of these conflicts were mainly
due to the desire on the part of the Mandingos to destroy the

republican states'of the Jolas and introduce their own system
v

* of government and to impose vis et armis the Islamie religion

8
on the Jolas who believed in the worship of their fetish gods.

They demonstrated a greaf sense of unity and solidarity in the
face of these invasions. At times they were content to be led
by the Mandingos but in other times they were in an open state

of rebellion. Their social organisation is based on rudimentary

communal system; they are hardworking and industrious.B They

live in Fogni in the Western Division and though Christians--
mainly Catholics--and Muslims are to be found among them, it is
believed that some still worship their fetish gods.

Apart from the Mandingo, Fula, Wolof and Jola people

8Quinn, pp. 25-27.
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there are the Saréhuiehs who qpnstitute'the f%fth and'ﬁumeriéaily
the smallest ethnic group in The Gambia. They have long Qeen
associated w;fh the Mandingos as long-distance tradefs from.
Senegal " and Uppef Niger regions.9 In.fhe course of the Jihads

in the nineteenth century in Ueét Africa the Sarahulehs and

it

Bambaras, hopile and witRout local ties, played important roles

: " - in providing mercenafi;s_for the belligereﬁt groups. Today,

| they are maiﬁly found in the Upper River Division of The Gambia
where they form the largest tribal grouping.lo- Their primary

- occupatioh is farming but they have recently begun to make
their mark on fﬂe commercial activity of the country. The
affluent ones ;mong tHem are playing an active role in giving
Banjul and its environs a new cosmetic appearance; they con-
stitute at least forty per cent of Banjul's absentee landlords.

Such are the historical .origins of the inhabitants of

present day Gambia; tpe higtofical survey reveals how diverse
the ehtnic groups of The Gambia is but the diversity of Gambia's
ethnic group is really relative when compared to such hetro- "
geneous soqieties‘as Nigeria or Ghana. A visitor to fﬁe~Gambia
can hardly notice the hetrogeneous nature of the society and

f this is largely due to centuries of cultural interaction ;mong

| the various ethn%c groups. This cultural interaction has

succeeded in .-joining "our diverse people to prove man's

brotherhood."'

Ibid., p. 27.
0Gailey, p. 16.

i : 9
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THE BEGINNINGS OF COLONIAL RULE
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While the Mandingos, Fulas and Wolofs were in a constant

=

state of trying to impose their rule on each other, their efforts

in that direction were frustrated by th® advent of a new,

powerful and more ambitious subjugator--the whife man--whose

- concessions that culminated in the establishment of a fully

sovereign, independent Gambia in 1965. -

Some Apab geographers and cartograpﬁersAhadﬂsbread rUumours
of the enormouszwealfh of the Senegambia valley'among Europeans.
The Portuguese were the first European nations to venture out
én the verification of these rumours. A group of Portuguese

merchants, first prece:ded by their explorers, visited the West

’ Coast of Africa in the 1400s and concluded a number of commercial

treaties with the natives in and around the Sgnegambia~region.
By these treaties they enjoyed exclusive trading rights in

the region. The reputed wealth of the.area provﬁd illusory

and conditions in Portugal forced thé Portuguese to relinguish
all their trading rights in the area to the British. In 1588
Queen Elizabeth of England granted fatent to some London and
Exeter merchants to trade with The Gambia, but this enterprise,
which was interested in legitimate commerce, did not prosper

and its Pateny was withdrawn. In 161Q,J;;es I granted a charter

to Sir Robert and other London merchants to trade with The

Gambia. Their enterprise was known as the Company of Adventurers

rule was only to be terminated thraugh a series of constitutional

[
l.’
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of London Trading in Africa: This company laid the foundations
of subsequent British control in The Gambia for it built Fort

James (now James Island) on a small island seventeen miles-

" above the Island of Bathurst (Banjul). The charter granted

to Sir Robert and his associates was withdrawn or surréndered
and the years 1631-1752 saw the incorporatidﬁ of various
chartered companies to pfomote trade in Africa. But in 1752
the policy of issiing Royal Charters came to an end--at least
for the Séh%gambia reigon. The companies now engaged in trade
to Africa dbrew theiﬂ’giistence from Acts of Parliament. One
such Act was passed in i?SDll to enable<fpe Company of mer- .
chants trading to Africa to e;tend and improve the trade to
Africa because "trade to and f?%m Africa is very advantageous
to Great Britain and necessary for the supplyiné of the
Colonies and Planatations thereunto belonging with sufficient(

number of Negroes at a reasonable rate."12

As Britain had

no official representative in charge of the areas relinquished
to her by the Portuguese in 1588, it was realised that in order"
to give the Aét of 1750 its’ desired effect some form of control
and'administratibn of the area should be vested in some perséns,
whether individuals or a cprorate body. = The Company of
Merchants was found as a suifable instrument for_that purpose
and to give legality to the exercise of their authority in the

13

area an Act was passed in 1763"° vesting the administration

1155 Geo. 2 C. 31.
12Preamble tb the Act.
13, ‘geo. 3 C. 20.
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of the Forts\pf Senegal and its Dependencies in the Company of

Merchants for the Protection, encouragement and defence of the
trade to Africa:\\ThiS Company, like its predecessors, soon

ran into dlfflcultles and in 1765 another Act of Parllamentlu
repealed the earlier Acts of 1750 and 1763 thereby putting

to death the Company of Merchants. Section 2 of the Act of

1765 divested the Company of Merchants of all its forts and
possessions from Port Salle to Cape Rouge énd "fully and absolutely"
vested them in His Majesty. With the vesting of the forts and
possessions in His uajesty, the Province of Senegambia was
established with a constitution modelled on the type prevalent
in the American Colonies "as far as differences of circumstdnces’

n13  The Crown's direct control of the colony was

will permit.
short-lived. The thirteen colonies in North America took up
arms to dismantle a colonial rule that was gradually taking its
roots in The Gambia; Britain's attention was wﬁoll& diverted
to the rebeilion in North America,.and she concluded that it
could not spend any more money in the Crown Colony of The‘
Gambia. The decision of the British Government not to expend
any more money in The Gambia led to repeal of the Act of 1765.

16

The repealing Act™ vested Fort James and the River Gambia

and their dependencies beginning at the Fort Salle to Cape

. Rouge in the Company of Merchants Trading to Africa. It may

“

-

11"5 Geo. § C. Uy,

15E.C. Martin: The British West African Settlements--1750-
1821--Imperial Studies No. 2 (Longman, Green and Co. Ltd., London,
1927), p. 66.

16,3 Geo. 3 C. 65.
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also be pointed out here that in'1783,by the Treaty of Versallle%
Britain ceded to France the Forts of Senegal and 1ts dependencies

. on the guarantee that British possessions on Fort Jame the
River Gambia were to remain Brltlsh. The Treaty broug:;a:S\
d to what was known "as the Senegambla region. It seemed no

further acquisition of territory was made in The Gambia durlng

‘the period Prece:ding 1807 but the Royal Assent to the abolition

- of the slave trade once again renewed British 0ff1c1al interest

in The Gambla. Brltlsh merchants had cased participatlon in

e .t

the traffic in human cargo almost ammedlately after the passing
of the Abolltlon of 8lavery Act but the Brltlsh Navey had to
keep watch over. clandestlne foreign slavers in and- around The

. ‘ Gambia, Bathurst (Banjul), which is 1ocated at the mouth of

the river, was eon31dered a suitable and ‘Strategic place for

this purpose and a military post was ‘e5tablished at Bathurst

(Banjul) a settlement that was to become the colony's capital.
In 1821 it was thoughtexpedlent that the Company of

Merchants Trading to Afrlca should relinquish the government

and management of the Forts and Possessions on the Coast of

_ Africa and surrender the same to Q\- Majesty. For this purpose

| an Act 17 was passed whereby all the Forts and possessions on

the West Coast of Africa were, with effect from 3rd July 1821

vested in "the Crown. Sectlon 3 of the Act fubther Provided that

all territories on the West Coast of Africa lying between 20°N

and 20 S South latltude are annexed to and made a dependency

171 and 2 Geo. 1V, C. 28,
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of.Sierra Leone. The Governor of Sierra Leone was theﬁ:héhf\l,,aj

Executive of The Gambia. The Gambia was subject to all laws,
’ L Y

statutes and Ordinances in farce in the said colony (of Sierra

Leone) or shall at anytime thereafter be made, enacted or
ordained by the Governor 1n Council in the same manner as if the
said Forts, Possessions, Territories or Island (of the Gamblaz
had orlglnally formed part of the colony of Slerra Leone. This
Act brought an end forever ‘to the period of Company admlnlstratlon
for The Gambia and a new phase of relationship betﬂben The
éambia and Britain was inaugurated.'

Gambia's'dependence on Sierra Leone did not last long.
In 1841 Dr. R.R. Madden was commissioned to study and report
on the state of British Settlements in West Africa. His report
was submltted to a Select Commlttee of the House of Commons
whlch, acting on Dr. Madden s report, recommended the complete
severance of The Gambia from Slerra Leone ‘and the establlshment

of a separate leglslature and judiciary for The Gambla. The

Select Committee's recommendations were 1mp1emented by pa551ng ‘

" the West Africa Settlements and Falkland Islands Act of 1843 \\1\; .
. oA

ﬁunder this Act The Gambla was erected as a separate Crown

Colony with 1ts own legislature, executlve and judlclary.;g
The- increasing burden involved in the malntenance of the
British Forts and settlements on the West Coast of Africa
aroused opinion in England that favoured non-lnvolvement in

r’Zi:> SR | jf’

LY

185 and 7 Viet. C. 13,
Letters Patent, 2u June, 1843.
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the local affairs Qf thé Afbic;£ nafi&es and eVen pressed for

a poiicy'of qpmpiete Brifiah withdrat;ial.20 " The British
Govérnment; reading what mgyibe described as the barometer of \
public opinion.on”the Quéétion of the West African Settiements,

appointed Colonel H. St. Geofge Ord--one time Commissioner to-

“the Gold'Cbaat--fo investigate, inter alia, the administrative

system and its revehue_problem . and how far all the four

settlements could be administered together more economically.

He recommended in favour df a centralised administration with

the seat of government in Sierra Leone. His report was submitted

to a Select Committee of the House of Commens; it approved

in principle that a complete withdrawal. from the coast was the

best pelicy for the British Govermment bﬁt nonetheleés resélved

&

that -- : . _ :
(a) it is not possible to withdraw the British Government,
immediatély,. from any settlements or engagements on

the West African Coast; . o .

(b) the settlement on thé Gémbia may be-réduFed, by ﬁac-
1Carthy Isiand, which is 150 miles up river; aﬂd the
.settlemenf shéﬁld be confined as much astﬁossible;to

tﬁe mouth of the river;

(¢) extension of territory, or conclusion of new treaties
i - T . .

-20m o, Elias, Ghana and Sierra Leone: The Detelopment of
their Laws and Constitutions--Vol. 10 of the British Common- .
wealth, the Development of their Laws and Constitutions (Stevens
¢ Séns Ltd., London: 1962}, p. 25.

u‘: . l - . T ~ B . * ¥
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offering any protection to the native tribes

. * should be eschewed;

4
kY

(d)lthe’object of British'ioiicy in tne seftiements ~
should be to 1nculcate and encourage 1n the Afrlcan
peoples the exerc1se of those qualltles which may
render 1t p0331ble to transfer to them the
Jgainistration of all the Governments with a view to

_our ultimate withdrawals; and

(e) in order to retrench expenditure and promote a’
. general incrase of efficiency all the.folur British

Settlements on, the West Coast of Africa ehould be
91

. administered centrally from Sierra Leone.

Following the above recommendatione,ali the four settlements.on
the West Coast of Africa were merged into one known as the -
British West'Afriean'Settlements.with the Governor of Sierra

Leone as the Governor in chief while the adninistrators of the

other three settlements were redes¥gnated as Lieutenant

22 -
Governors. .

I¥ is apposite at this stage, before dealing with the

<

demise of the central adminstration, to discuss briefly how

-

210 W. Newbury, British Pollcy Towards West Africa: .
Select Documents 1786-187u (Clarendon Press, London: 1865), -

pp. 529-530. .

221b1d., pP. 528, see also .the Charter of February of 19,
1866, establishing the Government of the West African Settlement.
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Britaih, ﬁétwithsténdiﬁg her pblicy-of Qécillation towards all
- tHe Britiéh Settlements on the West Coaét of Afﬁica, gradually
established a colony and ﬁfotedtgréte‘in The Gambia. As we
hgve'npteq, Siq'Robért and'his_éssociates fouhdéq‘Fort.James in
the léoué-and the abolition of the slave trade saw the establish-
ment 6?‘a military post-on the Island of Bathurst (Bénjul),at
the mouth ofvthé River Gambia. Onge British connections were
gstab}isﬁed the acquisition of‘téQritofy became the order of
the day.- In 1823‘the Island of LemainJ now Maccarthy Island,
was by a Deed, ééded to Great.Britaings In.1826.Brﬁ;ay.king
of Barra, by and with fhe advice and cqﬁsent of his_éhiefs '
and hgadmén, ceded to His Majesty the entire and unlimited

2

_sovereignty of the River Gambia.2 Thereafter between 1827

and 1801 a series of treaties were concluded by the local rulers
" and the representatives of the British Government whereby Britain
acquired control of The Gambia and established.a colonial

regime in return for the protection of the native inhabitants;

af in 1894 a proclamation was issued announcing the énnéxation
25

hIRY

of Foreign Combo to the Gambia.

] 23Hértslet, Map of Africa by Treaty, vol. 1, 3rd Ed.
(Frank, Cass & Co. Ltd., 1967), p. - 7. '

2%1pid., pp. 8-9.

. 2Syeptslet mentions about seventeen treaties concluded
between the local rulers and the British between 1827 and 1901.
In 1889, the present boundaries with Senegal were delineated by
an agreement with France. In 1902 Musa Molloh, the King of
Pulladugu, signed a treaty with the British which brough Full-
adugu within the sphere of British influence 'in the Gambia and
completed the process of colonisation. The 1889 agreement with
France on the delineation of the Senegal-Gambia boundaries were
ratified in 1904. :
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It is not proposed to go into the pros and cons concerning

the validity of these treaties; it is sufficient for our purpose
to raise the question whether the local chiefs, Kings andl
headmen, who purportedly surrendered the entire’sovereignty of
their people under the so- -called treatles,.fully apprec1ated
&h@M}mpllcatlons of their actions and whether both partles to
the so-called treaties were equal parties without one exercising
any form of duress over the other. The answer to the first
questlon seems to be embodied in the reaction of Tomani

Bojang one of the local chlefs, who surrendered absolute;
soverelgnty over Brlkame, when he learned of the Anglo-French
diplomacy for the exZhange of The Gambia foé-some other
territory. Tomani requested Her Majesty Yto return my territory
+o me as an act of friendship" if Britain was no longer interested
I1n his territory. It may be that such .a request would never
have been made had«he understood the full implications of the
treaty he signed. It is hardly open to doubt that these so-

called treaties were not contracts or treaties between equal

partners. This assumption is strongly sdbported by Lord Palmerston

who indicated that what was signed by the African Chlefs were

‘ J .
not -equal’ to treaties but that "the compacts to be made with

the Afrlcan Chiefs Should be described as 'Arrangements' or
'Agreements’ or by some other words which should exclude them

4

from the class of Dlplomatlc Conventions to reserve to thee

.Secretary of States for Foreign Affairs hti-ownh;}biusixfxyower

of negotiating treeties--ahd to mark the distinction between

e et s e e DU S
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Agreements with barbarous chieféagnduthe internatioﬁal compacts
of civiliséd sta‘teé.“26 ﬁ““/lﬁ

What . prompted Lord Palmerston's comment is not clear,
but one way safély assume that hls desire to exclude "the
Agreement with the barbarous chiefs" from the "internatibnal
compacts of civilised states". may have been dictated by the
fact that the barbarous chiefs were not in any way conversant
with rules and. principles of international law which they could °
call in aid when concluding treaties with %he‘members of
"eivilised stqtes:" Ghai and McAuslan, quoting Oliver and
Matthew, have indiqated that  "most fribes cannot have been
aware of (their) real meaning; the stack of treaty forms collecfgg
in the Foreign Office files in ‘London repfesented to the chiefs
and elders, who agreeably inscribed them with their X-marks,
considerably less than the familiar ceremony of bldod—brothen—
héod."27 But whatever misgiving we may have about the validité‘

of these treaties they were} as far as the British-Governmegt7>‘

was concerned, as effectual and binding as a written contract

' ~axecuted by two sane adult Englishmen. ' : . s

(g

While Britain, through her local representatives in The
Gambia, was busy extending her influence into the hinterland
there were intensive diplométic maneouvers by Britain and

France for.the exchange of Gambia for Assini and Grand;Bassam.

~—

26)inute, 6 Sept. 1841 Colonial Office 87/25, quoted by
C.W. Newbury in his.The West African)Commonwealth.(Duke Univer-
sity Press, 1964), p. 7. .

27Ghai and McAuslan, Public’ Law and Political Change in
Kenya (Oxford University Press,'1970), p. 6. .

»
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Such an exchange was thought as the best and most practical
solution to the isolation--an isolation brought about by the

creation of artificial boundaries--of the Méndingo and Wolof

people from their neighbours in Senegal. The necessary dip-
lomatic agreemeq; for the exchange was postponed and eventuaily
reject?d in thes 1870s after protests from British Commercial
firms with interests at Banjul (then'Bathurst) and beéause of
*fears on the part of the Creole British sﬁbjects:' The petition
of the latter grpuﬁ in 1874 opposed transfer to the French
"because they are averse to thg French, because as loyal subjects

of the'Queen,.tHey ave attached™o Brifish institutions, because

they love political and religious)liberty and because by their
industry they have acquired property in these settlements, which

1 '
the ‘projected transfer will materially affect."?8

The negotiations
having failed Britain brougﬁt an end to her policy of vacillation ~
towards The Gambia.
Beforé\cggcludf%g our histor?cal.survey of how Britain‘

"established herself as the colonial master of The Gambia, we
' should not in passing that the arrangements of 1885, whereby
a central administration was created for the West African:
Settlements, was gradually put to death first with the separation
of the Gold Coast and Lagos administration from the central

administration and then the severance of The Gambia from

Sierra Leone in 1888 and its establishment as a separate colony

28C.W. Newbury: The West African Commonwealth, p. 853

4
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with its own executive and Legislative Councils.29

SUMMARY AND CONCLUSION

Britain's primary interest in The Gambia and its surrounding
regions was ‘to tap the "vast" resources of black labour needed
in the Plantations in the West Indies. But the eighteenth
ceqfury witnessed a re-assessment of British policy towards the
unconscionable traffic in human carge not only in The Gambia
but in other ﬁi%is of Africa. This re-assessment of policy was
brought about largely through the campaigns of such well spirited
philanthropists as William Wilberforce and-Granvélle Sharp.
Gambia thus Ceaéed in law as a supplier of slaves and came to
be used instead as a stragegic place for combatting clandestine
slave trade. Though the Imperial Government took over the
responsibility for administering the territory in 1821 there
appeared to be no definite and concrete policy as to whether
The Sambia should or should not remain a British possession.
The indeciéive policy of Britain led The Gambia to be twice
amalgamated with Sierra Lgone and was nearl& exchanged for
some other territory.

Desplte the Imperial Government's vac1llat1ng pollcy,
the 1oca1 British admlnlstrators were gradually extending British

influence into the hinterland until The Gambla was finally

29Letters Patent 28 November, 1888.
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declared a colony and protectorate of Britain. One is compelled

e . .
-to ask by what authority did Britain exercise jurisdiction in

. : i _
The Gambia? As we have noted many of the local rulers con-

cluded "“treaties with the local British administrators who were
acting fag\and on behalf of the Imperial Government. By these
treaties much of the hinterland were brought under British

protection and though we have pointed out that these treaties

'prov1de very tenuous grounds for establlshlng British rule

in any part:. of -The Gambia, yet in the eyes of British Con-
stitutional lawyers they were binding and effective. 'It.has
been argued that the exercise of jurisdiction in a foreign
country by the Crown emanates from its prerogativé power,30
while the other view is that the exercise of the Crown's
jurisdiction in a foreign country emanates np; from its pre-
rogative-but from the Foreign Jurisdiction Acts?l. Whatever
may be the views of academic writers on the legal basis for
the exercise of the Crown's Jurisdiction in a foreign country,
Lord Denning seemed to ha&e settled the question for The
Gambia in SABALLY and NLJIE Vs H. M.'s ATTORNEY--GENERAL?2
With regard to the protectorate the exercise of the Crown's

Jurisdiction in as ample a manher as if the  Crown had acquired

Jurisdiction over it by conquest or cession is based on the

3081r Roberts-Wray: Commonwealth and Colonial Law

(Frederick A. Praeger Inc., New York: 1966), p. 192.

31J E.S. Fawcett The British Commonwealth in International

© Law {Stevens and Sons, London: 1963), pp. 124-126. s

32(1964) 3 W.L.R. 732. L
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the Foreign Jurisdiction Acts 18903? coupled wiﬁy its exercise
of jurisdietion in fact. The Foreign Jurisdiction Acts seem to
swallow up whatever prerogative powers existed before. 1In the
case of the colony, however, the Crown exercised Jurisdiction
either under its prerogative rights or by virtue of the British
Settleméents Acts of 1887.Su Both Acts vested in the Crown

plenary = legislative powers to make Orders and-establish such

institutions for the peace, order and good government for those

_subjects of the Crown who have resorted to and settled in

places where there is no civilised government and to exercise
jurisdiction over those in a foreign country. The British
Settlement Acts and the queigﬁ Jurisdiction Acts provide

the legal basis for the exercise of the Crown's Jurisdiction in
Tﬁe Gambia. One inescapable theory that springs to mind is that
Britain's imperial presence could not have:been'established.in
The Gambia without doing so through the instrumentality of .

law. ' The role of law in establishing Britain's Colonial

* presence has not been all that too elegant; the law was used

to impose a Colonial rule that began with thg undue and inhuman
exploitation of the nativés for the sole purpose of promoting
and concretely cementing Britain's trade interest in other parts
of the world. One anémalous consequence ushered in by British
rule was the differentiation in the status of the ‘inhabitants

of the Colony and the Protectorate: the inhabitants of the

33 :
53 and 54 Viect. C. 37,

3%¢0 and 51 Viet. C. 5u.
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' colony were for all purposes British citizens and enjoyed all

the privileges that accompany British citizenship for the colony
was in effect a territorial prolongation of Britain. The
inhabitants of the protectorate were regafded‘at common law as
foreigners living within a foreign country. The common law
conception of protectorate inﬁabitanfs Qas,howeveq,modified by
rules of international law which recognised thé inhabitants of

a protectorate as nationals of the protecting power. Whatever

‘modifications were effected in the common law concept of the

status, of a protectorate's inhabitants 5y the rules.of inter-
national law, -the fact still remains that a dichotéomy persisted
until independence. If law in establishing Britain's

colonial presence in The Gambia didrproduce éome negative results,
it also did produce some admirable and positive results; the
colonial regime that was established brought in some values

and institutions that are foday Fegarded.as a sine qua non for
any society that professes true democracy: The rule of‘law as
opposed to the ?ule of men has been one of the greétest values
the colonial regime has handed to the Gambians and it has,
since independencq,guided the action of both.the governors

and governed "towards the .common good." |

-—




CHAPTER TWO
THE DEVELOPMENT OF THE LEGISLATIVE COUNCIL

%

The imposition of British rule over The Gambia led to
the portioning o} the territory iﬁto a colony aﬁd Protectorate.
The colony was in strict constitutional théory a éerritorial
prolongation of the United Kingdom and therefore under the
complete legislative competence of the United Kingdom Parliament,
The Protectorate was for all purposes and in strict constitutional
theory a foreign countfyrwhose defence and external affairs
are managed and controlléd by the United Kingdom Government.
Legislations for the protectorate could not in theory be assed'
by the United Kingdom Parliament though the practice bdgjfl- .
variably been the exercise of unlimited jufisd%ction over the
internal affairs of the protectorate by the Uniféd Kingdom
Parliament in the same manner that the crown possesses'unlimited
jurisdiction in the c_olony.l The unlimited legislative
competence of the United Kingdom Parliament'could not however
be exercised in the colony and protectorate on account of
distance;and thls made it necessary for the British Government

to devise methods whereby both the colony and protectorate

could have an assembly similar to that in existence in the United

,Kingdomrfor the promulgation of laws. The physical structure

of the assembly itself was not as necessary or imperative as

its constitution. To enable the United Kingdom to divest

N

. ~

lKenneth Roberts—Wréy, Pp. U4L-48,
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itgelf of some of its .legislative powers réspecting the
territory, a constitution was granted to the colony and pro-
tectorate of The Gambia. The development of this constitution
was very much along confentional patterns. The government
established in the territory was based on two principles of
'subordination, (1) the legislature was subordinaﬁe‘to‘tﬁé'
executive; and (2) the coloqiallgovernment was subordinate to
the Imperial ébvernment.? The aim of this chapter is to indicate
how' by the various constitutional instrumeﬁts, the colonial
government was subordinated to the Imperial Government, and

~ how that principle of subordlnatlon was subsequenﬁ}y dismantled.
As the subordination of the colonial government to the Imperlal
Government was in itself -a defect in the_constltutlon, we will,
in our discussion on the development of ,the Legislapure, attempt
to expose:the other defects of the various coﬁstitutions in so
far as they related to the Legislature. A general éccount of
all the éonstitutional'conferences that followed the liberalis-
ation of the conétituion will be éiven. ~ For gur purposes, the
development of_Gambia's constitution, in so far ds it affected
the Legislature, may be divided int6 four broad periods:

*

h’,/); (1) the era of uncertainty; (2) the era of expg}iméﬁtation; )

S~

(3) the era of partial seif—government; and (4) the dawn of

independence. . .

. 2w:x;.ght British Colonial Constitutions, 19“7 (Oxford
University Press, 1952), p. 17.



1. THE ERA OF UNCERTAINTY

As we noted in the prece.ding chapéér,'the Pro?ince of
Senegambia was declared a crown cblony and placed under the
immediate authority and direction of His Majesty. The direct
consequences_of such a declaration was the establishment of a
gqvernment'machinefy responsible for the day to day administ-
ration of the colony. The‘Committee of the Council for
Plantation affairs and the Board of Trade were mandated to
submit proposéls for the civil and militapy government of the
colony.3 The Constitution of the colony, which was set out
in an Order in Council of 1{65, was ﬁodelled on the constitutions
found in the American colonies_"as far as the differences of
circumstances will permit." The civil constitution consisted
bfﬁé Goverpor and a council for the legislative and administrative
responsibilities of the éolony and a Chief Justice in charge ”
5f the judicial system. The Governor was assisted in the
édministnation of the colony by a Council cdnsistiné of faour
ex-officio members and nine persons appointed by His Majesty.
Though the appointment of the members 5f the council-was the
) prerogatxve of the, crown), the Governor ;;s empowered to choose

nlne protestant 1nhab1tants who with thée ex-officio members

were to canstitute the council and might, in the case of

e.c. Martin: p. 66 (The relevant historical material
on the constitutional structure of the government of Senegambia
is derived.fom E.C. Martin: Imperial Studies No.- 2 -- The
British West African Settlements 1750-1821 (Longmans, Green &
Co. Ltd., London, 1927), pp. 66-71.

- !



vagancies in ‘the membership_of the'council,-make temporary

app01ntments until His Majesty's pleasure was 51gn1f1ed.u-

The Governor had unlimited powers to suspend any member of the
a3 -
council. He and the council could make Ordinances necessary:

for the colony but no such Ordinance must be repugnant to'fhg
laws of Bngland.5 The éonstitution‘e#pressly reserved.powen-té.
ajesty to revoke or annul. any Ordinance made by the‘
Govgrnor in council. The 1765 Constitution was not in reg}ity
o;stitution for the colony as such. It was a constitution
£€signed to provide an outlet for the expression of opinion

by the merchants, churchmen and mllltary personnel. It did

not only fail to take cognlsance of the need to open up to-
Africans, however rudimentary their educational stgndards might
have been, the opportunity to contribute in the deliberations
of the council but it also shﬁt out the Roman Catholics from
its membership.-- )

The Consfitution had a very short lease of life; it was
revoked in 1821 and thé colony gf The Gambia, which was now
separated from the Province of Senegambia, was made a dependency
of Sierra LeoneB and had fo rely on the Governor and council
in Sierra Lecne for its législqtions. The affiliation of The

Gambia to Sierra Leone lasted for only twenty-two years for in

1843 it was separated from Sierra Leone. A legislative Council

41bid., p. 69.
SIbid., p. 67. - :
6Letjters Patent 1821.

“
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‘Coast of Afrlca ‘were placed under a central admlnlstratlon in -

composed of the Goverhor.and'ndt less than two public officers

?serving‘in the colony. was'established' Twenty-three years

after Gaﬁbla s separatlon from Slerra,Leonq articulate publlc

|

Ioplnlon in England favoured Brltaln s -withdrawal from, or at least.

[

no further British 1nvoluemeﬁgl1n, the_effelrs of Africans. The

- British Government's response was she commissioning of Colonel
o :

Ord to investigate and report on the state of the African

Settlements; Hisufeport was submitted to a Select Coﬁmittee

of the House of Commons.8 All the Settlements on the West

4

\
Sierra Leone. The Leglslatlve and Executive Counc1¥%festabllshed

in 1843 were abollshed 9 A small counc1l composed of the =+

S

Administrator, the Collector of_customs and the Chief Maglstfate ’

was .created. The Coun01l acted in a merely adv1sory capacity

‘as all 1mportant leglslatlons and policy decisions 'were st111

made In Sierra Leone. _The Counc11-wes,howeveg enlarged untll,

just.before its abolition, it conteined five officials and
t P
four unofflclal members of whom two were Afrlcans. The inclusion

v

-of two African members in the Counc1l.reflected ‘a drastic

departure from other copstltutlons that were granted since 1765,

The African members might have been docile .instruments of the

X

Victorian colonisers but it nonetheless demonstrated the desire

and willingness.of'Bﬁiteéﬁ to inculcate in the Africans the

basic techniques of running a "civilised government."

"Letters Patent 24 June 1843. _
8yide supra, pp. 12-14.
ILetteds Patemt™20 February 1866, . '!}




-

f::“_m

N

30
2.  THE ERA OF EXPERIMENTATION

i ‘UnCertainty éver Gambia's constitotional status finally
came to an end when shé‘oeaoed-to be a dependency of Sierra
Leone. InllBéB The Gambia was once again granted a legislature
that.wgs,-throﬁgh a slow process of constitgzioiii_evo}ution’.
to.méfure into a House of Represenfatives.ln' The Lettorsn
Patent“an&fthe Esyal Instructions referred to the Officer

responsible for. the administration of«the colony as "Governor"

though the government of the colony was initially vésted in an

 Administrator. The Letters Patent establishing the government

did not spell out either the composition of the Legislative

or Executive’Council. These matters were dealt with in the

Instructxons 1ssued to the Governor.

The Leglslatlve Counc11 conelsted of the Governor, the

)

Treasurer, the Chlef Maglstrate and Collector of customs and
1
such cther persons holdlng offlce 1n the colony as. ex—offlclo

members. Provision ex1sted for the appointment of unofficial
membefs who could hold offlce for flve years and were ellglble

for, 2e-appo;ntmen¢ The G

ernor could app01nt extraordinary g
membérste the council §n order to advise on any*mag%er about
to be brought before the Leglslatlve Council.» The Governor
was the President of e Counc11 and any matter brought before
thémﬁéglslatlve Counc11 was to be dec1ded by majority vote -

with the Governor having both orlglnal and casting vote.11

-~

L3 L.
10Letters Patent NovVember 28, 1888.‘
llRoyal Thstructions, 1888, '

-




" the crown under ¢the Foreign Jurisdiction Acts.

31 .

,In the maklng of Ordinances, the Governor had a negatlve voice -

and any ordlnance enacted by the Legislature could.be disallowed
by the Crown. Initially the Council was a 1eglslatﬁre‘for the
cclony area’only as the Letters Patent aﬁd Royal Instruétibns
issued thereunder limited its leglslatlve authorlty to the

colony. In 1893 the Leglslatlve Council for the time being of

the colony was empowered to exercise ample. and plenary(leglslativé

authority in the protectorate by Ordinance or Ordinances in order

Er—xwuﬁo give effect to any jﬁriédiction'aequired'or'to be acquired by ' :

12 The first Ordi-

nance passed by the Legiglature for ‘the administration of the
Protectorate was the_Protectorafe_Ordinance 1891&,13 the relevaﬁt
provisiong of which will be discussed in another context. The

comp051tlon of t € Counoil was enlarged in 1915 to include the.

Governor--the Admlnlsfiafbr was upgraded to th ank o
.Governor in 1901--and the Colo ial Secretary/;igz;:;ff1c1o

members, four official and thre! unofflca\“/_omlnated members -

L3

of whom one was to represent the business community and two to
be filled by African Christians"fr::/ﬂathufst. In 1921 the
reduced to one to make

room for the nomination ¢f one Muslim member.lu The Protectorate,

African Christian representation w

which was still inaccessible and where educated people could

hardly be found, had no mominated representative on the Council

12Order in Council, 1893.

13Ordinance No. 11 of 1894, Ty
1y

Council,

Alhaji Ousman Jeng was the first Musllm member of the
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until 1932. The enlérgegent of the Council and the inclusion’

of a protectorate representative seemed to give an impression
that ‘the Council was in reality a representative body and

ﬁhat the membership coﬁld clog the powers of the Governor.- This’
" concept was mofe_appargnt than real fér as Sir Martin Wight -

explains, "the majority of the members of the Council are‘
_colonial officialé, heads ‘of departments who themsélvgs witﬁ i;;\

wld The preponderance

Gerrnor form the governmént of the colony.
of the officiql majority was indeed frustréting; the presence’
of the unofficial members only provided a mask tolcover the
‘undisputed gubernatorial powers. ) ) ot >
Tﬁis'state of affairs could only Be remedied by a
revision of the consfitutioni a revision that would not only
.reduce the official majority in the Council but also introduce
some measure of elective representation. The demand for elective
' re%resenﬁatiqn wéé engineéred by the Gambilan.branch of. the
British‘West African National Congress--a congress that had as
its ultimate bbjective the achievement of se;f-determination
by the colonised peoples. The Gambian.branch of the Coﬁgresé,‘
| like its counterparts in the otﬁer West African ter;itories,
drew its leadersﬂip from the legal profession and the business
community. At tﬁat stage of the Colony's. constitutional
deve}épment the exponents of elective representation did nét

aspire to have unofficial majority representation in the -

15gignt, p.22.
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be made) have yet reachel a 1evel<i;9£:
' “institutioes valuable."l? ‘
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Legislative Councii; the demand was for the purpose of having
some moral influence on the represéntation of the people without
really ag%ecting the strength of the 6ffic€gl majority in the
Qouncil. The demands of the Congress were scoffed at as

""loose and gaseous talk" emanating from a self-dppointed

‘ congregétion of educated Africans who referred to themselves

as the West African National Congress. Notwithstanding the
scorn from the colonial administrations, the Gambian branch of
the Congress continued to flood both thé Colonial Office and
Governor's Office with demands for elective represen’ta‘tion.l6

The Secretarx;of Siate for Coldnies, unwilling to extend a ~
.liﬁeral constitution to The Gambia, réplied that "while i
.sympathise with theif desire for élective'institutioné, I do

' not consider that education énd pélitical thought 'in the Célony;
and still less in the protectorate (whic? could not be separated

from the colony in any#constitutional arrangement which might

ould render elective

The 'end of the Second World WAT saw
nationalist movements on the West/Toast of Africa. Britain
had fought the war and dragged in her dependencies to fight

against the Nazis on the grounds that democracy was threatened

by the Nazis. The leaders of the nationalist movements thought,

16 .l . . .
' Ghana, Nigeria and Sierra Leone were given some degree
of elective representation.

17Gambia 3/433 confidential MJP. No. 5.2831, 17 December
1942: Historical Notes on Executiue’and Legislative Councils,
G.R.0. quoted in Langley's Pan-Africanism, p. 144,

Y
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and rightly so, that for_Britain's adherence to demccracy to

be justified, the colonial people must be granted indgpendencen
Gambia, however, had no broad based nationalist movement that

tould act as a cafalyst for the realisation of the politiéal
aspirations of its peoples. A group of individuals, notably /
Francis Edward Small, who was regarded by the colonial administ-
ration as a "self-appointed champion of nop-existiﬁg grie&ances,"
spearh‘ the struggle for fhe introduction of more liberal
constitutions that would reflect the democratic structure of

the government.

The first post-war major constitutional change took place

in 1946. In that year, by the Gambia CLegislative Council)

Order in council 19”5,18 the Legislative Council was reorganised.

The Council now consisted of the Governor, three ex-officio
embers--the Attorney General, Colonial Secretary, and the
ceiver General--three official members, 'six unofficial members,

one of whom was to represent the protectorate and one elected
N .

member to represent Bathurst and Kombo St. Mary Division.lg

Tﬁe tenure of office of the nominated unofficial members and

the elected member was three years. Though the new constitution

'provided for election of the elected member no Ordinance was

passed to regulate this matter, but in 1947 thé Governor,

acfing-in pursuance of powerfs enabling him in that behalf, pro-

mulgated the Legislative Counecil (Electoral) Regplations, 1947.20

18g.mbia Gazette No. 4 Vol. B4 of 1947,
19The elected member was Hon. F.E. Small.
- 20pegulation No. 7 L.N. No. 71 of 1947.
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It might also be mentioned here that before thé revocation of
the 1946 constitution the number of elected members was increased
to three. - ' ' . '

The'period of constitutional experimentation in The
Gambia had not much to win the admiration of the natiohalists,
It was an era that strongly.confirmed serious defects of
colonial constitutions, The principle of official majority
gave the debates in thé Legisléture an aura of artificiality,
The Legislature was only used‘as the forum throﬁgh which the
Governér could givg a summary Ef maf;ers of intérest in the
colony; it acted as a veil on the autocracy of the Govebnor and
Provided an easy venue for sanctioning the decisions of the
colonial , administration. The paucity of the unofficial members
made'theip presence on the council ineffeptive; though their
opposition to any government measure would make the colonial

administration reconsider itg position, the Governor always had

the official'majority'strongly lined to out-vote the unofficial

members. The coqcegt;of nominated membership‘also meant that

only those who were: sympathetic to the colonj administration

‘could ever findltheir way into the Counci usiness of
the Council was conducted as if it wepe truly repregehtative
body. The Governor, as President,occupied the position of the
Speaker; the officials sat to his right while the unafficials

were on his lefj. This gave the impression that there existed

21On the defects of colonial constitutions see Martin
Wight: Colonial Constitutions, 1947. (Oxford University Presg)
and T.0. Elias: Government and Polities in Africa (Asia Publish-
ing House, London,,lgsl), PpP. B2-45, .

e
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in the Council an opposition and a government .and the unofficial

memberd. unconsciously regarded themselves as t offieial

N

opposition. But one Colonial éovernor took 6pport&nity to
explain to the members that the notion of a governmént and an
opposition was noﬁ—existent in a colony because "there is a ¢
difference between a Legisl@tive Assembly = and a House of
Rarliament. 1In the latter you have a government in contra-
'distinction to an oppositién, and if the opposition is strong
enoﬁgh it can throw out the government and'take itsﬂplace. In

a Legisiative Council, on the other hénd, in no circumstances
whatever can the unofficial members-displace the official mbers
‘and take over their duties from them: ThHere is no sﬁcﬁiiﬁzzg

in an Assembly as a government and opposition--instead we Hgye

to realise that we form a single corporate body all of whose

. members are working equally twoards the attainment of a single

end.".z2
The common end for which the corporate body was to work

was the political independence of The Gambiay and the constitution

which -was still in operation ieft the teryitory many steps away

| \/—\J
. ‘
o -

3. THE ERA OF PARTIAL SELF-GOVERNMENT L T

rs

from its goals.

The first post-war constitution did not last long; the

-l

??Gold Coast Legislative Council Debates, p. 21 quoted
by Elias in his Ghana and Sierra Leone, the Development of their
Laws and Constitutions (Stevens & Son Ltd., London), p. 36.
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Governor announced that after reviewing the conditions in The

Gambia from m;ny angles he had come to-the conclusion that the
time was not only ripe for broadéning the basis of represent-
ation in the Legislature but also for introducing -an unofficial
23 The Gogprnor's proposals‘fof a new coﬂstitution

were submitted to the Secretary of State for Colonies who

. approved them. The Constitution was revised--a natural con-

tinuation of the 1947 Eonstitution-—and embodied in The Gambia
(Legislqtive Council) (Amendment) Order iq council, 1951.2u
The council was reconstituted to include three ex-officio members,
three appointed official members, and eight unoffic&al‘members.
0f the unofficial members, four representéd the Protectorate and
two were glected to represent Bathurst ana one Kombo St. Mary
Division.. A Vice-President was appointed by the Governor.to
preside at the tings of the Council in'the absence of the
Governor. Neither the Governor nor the Vice-?resident,when
presidingyhall a vote. s )
In 1953 Governor Percy Wyn Harris appoiﬁtea a Consultative
Committee to adviée him on the future)constitution of The Gambia
in relation to the declared policf of Her Majesty's Gove%nmeﬁf
to help colonial territories tbﬂzttain self-government within

the Commonwealth and to establish in each territory institutions

best suited to its circumstances. The Committee, which consisted

23Gambia Gazette No. 31 Vol. 6b.

2YSI 1951 No. 1169, Gambia Gazette No. 19 Vol. 68.
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of members Sf past Legislative Councils and the Council then

in being, met on six occasions in May of 1953. The four
PortectoLate répresentativeé attended only.two of the Committee's
sittings as observers. The Commi%tee after studying fhe outlines
of the 1947 Constitution as amended in 1951 recommended, inter
alia, that the people ‘of The Gambia should be given an increaS—
ing share in the management of their own affairs.25 The
Committee's report was submitted to the Sécretary of State_for
colonies. The Hon. Oliver Lyttelton, commended "the  spirit of
realism and co—operafion" by whieh the memberé, who reprsented

a wide variety of interests in The Gambiea, havé been able to

26 The report of "the Com-

submit an unanimous recommendation.
mittee, with minor modifications, formed the\basis of The
Gambia (Constitution) Order in council 1954,

The new constitution reconstituted the Legislative Council
to consist of five official members and sixteen unofficial
members. The Governor remained the Presidgnt of the Council and
coﬁtiﬁued the consfifutiénal préctice of attending the Council
on formal occasions and addressed it wheﬁ he wished. The office
of Vice-President wés abolished and in its stead the office
of the Speaker was created. The Speakér henceforth presided at

all the meetings of the Council unless prevented by illness or

. /
other incapacity.27 Of the five officials,four were members

25Reports of the Consultative Committee Advisory to the
Governor on the Constitution of The Gambia: @ambia Gazette No.
27 Vol. 70 of 31st July 1953,

26 A.F. 39/1/01 Gambia No. 352.

273ip John A. Mahoney was appointed first speaker of the
Legislative Assembly.

N
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of the Council ex-officio and.%hey were the'Colonial Secretary,
the Financial Secretary, the Attorney General and the Senior
Commissioner. Tﬁe fifth official member was a Gambian public
officer appointed by the Governor and named by office.28 The
sixteén uncfficial members, except two, were elected. Three
¢f the elected members representéd Bathurst, one Kombo St.

Mary Division and seven the Protectorate. Four of the seven
Frotectorate representatives were elec%éd b& Divisional
Councils from names submitted bx‘District Authorities and three
by the Chiefs. The remaining thfee elected representativés
from the Protectorate were selected by the Protectorate,
Bathurst and Kombo St. Mary Division representatives frdm a
list of nine names submitted by the Bathurst Town Council and
the Kombo Rural Authority. The remaining two unofficial members
were appointed by the Governor after consultation with the.
members of the Council. ‘

The new constitution marked a gigan%ic leap in thé
country's constitutional development. It,along with the 1947
Coﬁs#itution; dealt a serious'blow to whatbhas been described
as "the plurality of the GoveTrnor's au'tocracy,"29 némely_the.
officiai majority. It aiso provided a direct link between
the central administration in Bathurst with the traditional
authorities and District Councils through the system of indirect

R
elections. It also gave the. Governor a large 'scope and field

28Dr._S.H.O. Joneq,then Director of Medical Serviceg,was
the fifth official member.

2Syight, p. 22.
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from which to choose members of the Executive Council. Probably
the most significant consequence of the enlarged Leglslature
was the improvement and effectlveness of the unoff1c1al members
who, not being members of the Executlve Counecil, felt more
free to criticise Government policies; it also provided a
large number of persons skill and, experience in the affairé
of Government. The.greatest consolation of the Gambians about
the new constitution was that it ; not a constitution worked
out by_officialslin Whitehafi\gbut one that emanated from their
own spirit of'co-opérationland desire to meet the peculiar needs,
of The Gambia. As ;iberal.as it. was it had some defects, the
most';onéﬁicuous;of which was the Prétectorate representation.
Although the Pr5¥ectorate had the largest number of elected
seats in the Cpuncil; paragraph VIII of the Committee's recom-
mendation excluded the inhabitants of Upper River Division
from sending any representative to the Council as "they were
not sufficiently close to Bathurst." The entire constitutional
arrangemeni as it affected {he Protectorate, though wel}
intentioned, had the effect of denyingwfranphise to the Pro-
tectorate people who formed the bulk of the territory's
population and tended to create disparity in the political con-
sciousness of the inhabitahts of the same territo;y.

Three year; after the introduction of the 1954 Consfitﬁtioq,
a body of dpinion in Bathurst held that the time had-come for
further constitutional change, the Governor was .presented with
sevéral proposals from various bodles and persons in Bathurst‘

Though the propesals emanated from different bodies and persons °

with different interests they all had oneé common aim--the

. YA 7
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removal from the Gorernor and the United Kingdom Government
of all effective control of the 1nterna1 affairs of the
territory. The Governor found himself unable to concede to
any of the proposals because they reflected the views of only

Bathurst and the colony. The administration thought that any

‘proposals for. any form of const1tut10nal change would have to

take into account the views of the Protectorate people since

they cannot be dlvorced from the colony in any constitional

arrangement that mlght be made, In the meantime Governor Harris

was recalled and was succeeded by Sir Edward Windly who was
Minister for Afriecan Affairs in the Kenyan Government. The
new Governor cenducted. consultatlons with all interested groups
on the future constitution of The Gambla. The consultations

were held in Bathurst--The Bathurst Constltutlonal Conference
of 6th to 11th March 1959-~and wag attended by unofficials from

the colony dnd Protectorate. The conclusions of the Bathurst

conference were embodled in The Gambia (Constltutlon) Order in

council) 1960, 30

by

The new constitution by section é established a ﬁouse of
Representatlves in the place of the Legislative Co neil.
Membership of the House was 1ncreased to include t Governor,
the Speaker, four ex- officio memberSv-the Civil Secretary, the
Financial Secretary, the Attorney General and the commissioner

for Local Governments—;not more than three Nominated Members

L2

305.1. 1960 No. 701 Published in Gambia Gazette No. 1u
Vol. 77 of 1960, | ~
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and twenty-seven elected Members. The Spéaker was to be

gppointed by the Governor after cé{%ul;ation with such Members

of fhe House as were available. Seven of fhe elected members

who were eiected in accordance with the provisions of the

Colony Elections Ordinance, represented Bathurst and Kémbo St.

Mary Division. ' Of the tWenty;Prétectorate representatives;

twelve were returned to the House in accordance with ‘the provisions
of the Protectorate Elections Ordinance and eight were elé@ted

by Head Chiefs to represent the traditional elements. Oniy A

persons born in the Protectorate could, under the new constitution,

contest élections in the Protectorate.

"4,  THE DAWN OF INDEPENDENCE

Though the 1960. constitution did not go far to satisfy

the aspirations of the Gambians, it nonetheless took the country

- one step nearer to independence. Organised party peolitics was

1

eafnesfly begun.- The Gambia Muslim Congress»and the. Democratic
Alliance, which were respectively found by ILM.Garba;Jahﬁmpa
and thevReverend J.C. Faye,lwere merged intdé the Démocratic
Congress Alliénce to put up a fight against the United Party
and. the People's Progressive Party. The United Pdrty, like
the Democratié Congress Alliance, drew its sﬁpﬁort from the
urban population. It wés foundedrin tﬁe 19505 when its leader
Mr. P.S. MJie, a barrister, lost at tﬁe elections under the

1947 constitution as amended in 1951. The People's Progréssiﬁepérty

(P.P.P.) sprung from the Protectorate People's Society. At

1
-
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_ its embrybnic stage; the paﬁtY'éas called the Protectorate
eépleé Pért§ but it wyas realised by the leédéfship that the
ush of the wofd "Protecforate" tended to give the impression
‘of secti ; : sm. 1 the parties were interested to see
independence achieved , he country as soon as possible. The
political activism tha% followed the granting of the 1960
vcoﬁsfitution signalled to the colonial adminstration that the
wind of changerwas blowing at a high speed in The Gambia. An
T ald pafty conference was convened'in Bathurst from 4th to 1xth-
ﬁay lggl‘to.discuSS the next stage of Gémbia's éonstitutioné;
-progfess. The Bathurst conference did not produce agreement

-

on a number of issues the'@ost important of which were:
{(a) the composition of the House of Representafives;
(b) the creation of afsécond ?hmmber;
(¢) the number of chief's - representatives and their
voting right in the House; and

(d) the appropriate time for holding elections under the

proposed new constitution.

The Béthurst conferenee was foilowed‘by another conference
in London,-whicﬁ‘lasted fr&m 24th to 27th July. 1961. Before
.the start_of theé conference the Gambian delegates mét and
\‘agreed on tﬁe issues that'wére'leff,unsettléd at fhé May con-
ferenchin Bathurst. A revision of the 1960 constitution was

‘necessarj not because of any inherent defects in it but because

" of the growth of political consciousness in The Gambia and

the political lopments in the surrounding countries of

-

S
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West Africa. The innovgtiq?s'which were required in the

country's constitutional ‘structure were:31

(;) an increased respensibility to be pleced on
Gambian Ministers; ' ° | | .
(b) reconstitption vf the House ef Representatives so
that it more directly represents the people;
(¢) fresh general elections te elect representatives
'to the reconstltuted House of Representatives.
Sir Dauda Jawara, the leader of the P.P.+P., had gone to the
conference with the hope that independence for The Gambia wouid;
be granted in January, 13@3. He-expreESed the views that firm

indications for'the‘independenee of the country ought to be

given at the conference. Mr. M.E. Jallow, Mr. Sheriff Sisay

~and the leaders of the Democratic;Congress.Alliance agreed with

Sir Jawara's views on the question of independence. Mr. PLE;//
N'Jie, who was.theﬁ Chief Minister, considered it ineppropriate

to fix a date for indepe epce at the conference; he considered

it approprlate for the gover paqt which would emerge from the
next stage of. constltutlonal change to negotiate for a date

for independence. The other independent delegates, Mrs.

Rachel Palmer and Mr. Hen;y Madilend the Chiefs' representatiﬁes
‘at.the conference, Seyfo Omar M'Bake, considered that, thle
the ultimate aim should be independence, the conference should

l'-

not look forward further than to the creation of full 1nterna1

31Gambia Constitutional Conference, London 1961 Cmnd
1469, p. 2. -

-
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seilf-government. .

The wishes and hopes of Sir Jawara-and his supporters
both at %he conference and in The Gambie for the early attain:*
ment of natlonhood by The Gambia were shattered. Mr. N'die and
those s}mpathetlc to his views emerged with moral v1ctory, a
moral victory that ultlmately kept his party in the minority.
The*greatest achievement of all the delegates was the revocatien

of the 1960 Order in council. A new Constitution was granted

33

by The Gambia (Constitution) Order in council, 1962. The

new constitution restructured the House of Representatives to
congiit of thirty-two elected members who would be réturned from
1

singlel member constitueneies on the basis of universal adult
suffrage. Seven of the elected members repreésented the Colony
& .

 and twenty-five the protectorate. The number of chiefs'

representatives was reduced to four and these were elected by"ﬂ

chiefs in Assembly. The Attorney Genrral continued to be a

member ex- OfflClO without a vote, the nominated members were not
to be more than two. The Speaker was appointed by the Governor
after consultations with the Premier and provision was made

for a De y Speaker to‘be elected by'the House of Representatives
from amongst its members. The most drastic change was the
abolition of the requirement that candidates for protectorate

constituencies were either to be born or registered in the

A -

. protectorate. The usual legiSlativé pdwers of the House were

32cmnd 1469,
3351 1962 No. 826.:
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_retained; and the’ieader of the party which commanded or

appeared to command the majority in the House was to be appoinfed
Premier. The Governor refained the responsibility for interhal
securitf, external affairs, defence and fhe publio service, -

_ One of the'principal conclusions.of the 1961 London
conference was that a general election should be held under the
1962 constitution not later than May 1962 "if this is admlnlstr-
atively p0551ble."3 Accordlngly in May, 1962 a general electlon
was held under the new constitution. Sir Jawara's Peoples
Progressive Party swept 17 seats while Mr, N‘Jie's United Party
did with 15 seats. Jawara was in accordance with the lettef
of the constitution appointed Premier. The resuits:of,the
1962 general elections brought with it a constitutional impasse:
that added to the "small crop of eccentric cases in-ghich the
cdburts-have been belatedly calleo upon to determine the ambit

and competence of the Crown's 1eglslat1ve powers in relation
35 '

to colonies." R
In Mamadi Sabally Vs Ian Coghlll Mamadl Sabally an
unsuccessful candldate in the protectorate oonstltuency of
Sabaoh-San]ally filed a petltlon against Ian Coghill in the
Supreme Court of the Protectorate seeking a declaration that
the register of votere as compiled and etertified by the defendant
was invalid because of non-compliance with the Protectore?ef _
Elections'(Amendment) Ordinance, 1961 whicb provided for the -

3k - - ]?‘ \‘\

Cmnd 1u69

35 Annual Survey of Commonwealth Law, 1965 (Butterworths
London, 1966), p. 11.
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revision of the 1959 register and not acompilation of a new
‘register as the fendant did. Chief Justice Wiseham dismissed
the claim but on appeal to The Gambia Court of Appeal the order
of the Chief Justice was set aside. It was conceded that as

a result of the Court of Appéal's decision the elections of

the twenty-five Protectorate)representatives were invalid. The

dgovernment could nbt fupction as the required quorum for

convening 3 meeting fof “the House of Representatives could not.

+

be obtained. The result w that there was no legally con-
stituted government and the oﬁly solution to the constitutional

impasse was either a fresh general election or legislative

-

. intervention by some other competent authority other than the

.

House of Representatives. The situatién was remedied by the

Gambia (Validation) order in council, 1963?6

which validated
retrquecitvely the inyalid elections of May 1962. Secfiqn Y
of the Order in council proQided that "Section SA ‘of the
Protector é;\ﬁlections Ordinance’ (as inserted by Section 4

of thE_Pro ectorate Elections (Amendment) Ordinance 1961) shall
hayé effect, and shall be deemed always to have

v

" &s if the references therein to the register

ad effect,

f voters included

\\
r:¥£rences to the 1961 registers." Saba and Mr. E.D. N'Jie

dissatisfied with the Order in council prought an action‘against
Her Majesty's Attorney~-General sub- no Sabally and N'Jie Vs H.M.

Attorney—Genera1.37 They contended.that the Crown exceeded its

.\\\ | | o

3651, 1963 No. 1051.

37(1964) 3 W.L.R. 732.

4
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- powers but also by virtue of the British Settlements Act 1887
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owers in validating the invalid elections as there were no

owers reserved to the brown to revoke or aménd the constitution
and that section 7% only ré;erved to the Crown the power to
‘make laws from fime to tyme for the peace, order and good
government of fﬁe Gambia. The trial Judge Salmon L.J. dismissed

the action on the -grounds that the constitution of 1962 was

granted not only in the exercise of the Crown's prerogativé

38

-

39 1890 sections 5 and 10

and the Foreign Jurisdictidn Act
respectively of which. were wide enough to give the Crawn plenar&
legislative powers to validate retrospectively the 1962 elections.
The Court of Appeal (England) upheld-the decisian of the

trial Judge despife the fact that there were differences in
their reasoning. The.doctriﬁe that once a representative
legislature is granted to a colony the Crown renounces its pre-
rogative power to legislate for thaf colony found, in the
particular circumstances of the case, no sympathy with their
Lordships since "the implied renunciation of the Crown only

applies while the legislative institutions are in existence

and capable of functioning. If the legislative institutions’

set up by the Crown cease to .exist, or are for any reason incaqule'

of funetioning, then the Crown must be able to resolve the

impasse. It can in that event resort to its prerogative power

to amend the constitution or set up a new one.“u0~

3850 and 51 Vict. C5u. ,

L }
3953 and sS4 Viet: C€37. - . .
40

Per 'Denning L.J. at p. 7ub.
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The arguments of/the appellants that the Order 'in council

“‘\\ of 1963 was an’ Order’granting a new constitution was'perhaps based
| . on the fact that the 1962 constitution could not work without
% the Validation Order and that reliance on the British Settlements
' Act and the F%reigh Jurisdicfion Acts was an attempt to write
~into the 1962xsonstitution a provision that was deliberately

omitted. But :n truth the Validation Order in council was not

an Order érantiﬁg a new constitution nor was it an Order aménding

the existing constitution for as the Court pointed out "Assuming
.. ,

s

- L . .y
for this purpose that what are talled constituent powers

can only be subject to the prerogative, I am of the opinion that

section 28(3) of the Order of 1962, with which alone it is

i i sought to interfére, has nothing to do wiﬁh constitutional

; matters: it deals merely with the machinery for setting up- )

' e voting registers'and'hasiho concérn at all with the constitution

or membépship of the House of Representatives."lll The Validation

&\.

Order was done in the exercise of the power to legislate which
'Qas reserved to the Crown by section 74 of the 1362 ;onstitption.'
The decision of the éourt of Appeal (England) in the

~Sabally case cleared the wéy for the convening of another
constitutional conference. One of the main conclusions at xﬁe
1961 constitutional conference was that independence for The
Gambia in one }orm or. the other should 5e shelved for consider-

ation during the.next stage after the new constitution had

come into operation. The government outlined its prgpo als

I-I-l- . . . e
Per quman L.J. p. 747.

,?"
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for independence in Sessional Paper No. 12 of 1964 and therein
indicated the vériousiyypes of goverﬁ;ent that Gambia may opt
f?r at independencg. A confepence‘was therefore convened at
Marlborough House London frqm 22nd to 30th July 1964 to
discuss and settle the form of éonstitution for The Gambia and
the date on' which independence should be attained. The Gambia
delegation included Prime Minister D.K. Jawara and the members

of his government, the Leader of the Oppositioﬁ Mr. P.S. N'Jie

and three Opposition members.- The conference agreed that Gambia

- should become an independent nation within the commonwealth

and that Queen Elizabeth the Second would coptinue to be

Queen of Gambia‘and represented by the Governor=General. The
retentiqn of the British m0q9rch«wasmpénsidered as a more
pra;%ical and sensible approach to make transition to independehce
smooth with the minimum of dislocation. The Independence
constitution, it was agreed, should be based on the Constifution
as contained in The Gambia (Gonstitution) Orders iq council,
1962—1964.”2 Tﬁe'most contentious issue at the conference was
the date for independence;‘ The government sought approve:%gr
independence to be attained on 18th February, 1965 but the
Opposition could not commit thehseives without a fresh general

~

election being held before independence. The British Government,

howeverbsaw no compelling reasons wquh justified the holding

of elect%ons befcore granting independence. The conference

*20mnd Paper. 2345,
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accordiﬁgly agreed that Gambia should attain nationhood on

18th February 1965.°°

LEGISLATIVE POWERS OF THE COUNCIL
| a
Before concluding our’ survey of the growth of the Con-
stitution we may take a brief look at the functions of the

LegislatuqsiuestabliéhEd thereunder.

The Council was the principal law making institut}ég\in
. © the country. It hqd authority teo enact Ordinances for /the
peace,'opder and welfare of the Colony. All ordinances were
enacted by the Governor with the advice and consent of the
Legislative Council. Every Bill that.reééived the assent of
the Governor was numbered and the Governor had a negaf&ve voice

in the making of Ordinances\ ’

Any member of the Council could propose or bring before
the Council any matter for discussioh; but this was subject to
the veto of the Governor. Where the Governor exercised his

- 4
powers of veto--this was rarely done--he was bound to report

the matter to the Secretary of State for Colonies and must state
his reasons for so doing. It was only the Governor who was
competent to bring before the Council any matter dealing with r_\\\vz

taxation or expenditure from the revenue..

“3Mp. P.S. N'Jie and his Opposition colleagues refused to
sign the agreéments reached at the conference on the grounds,
" inter alia, that (a) their demands for elections had not been
accepted;.and ‘(b) the question of association with Senegal had
not been put before the ‘electorates of The Gambia.




—

[ YR PRI ES S L o

: 52

Ordin;;::s passed by the Legislature‘é;st not be
repugnant to any order in force in the colony, nor were they
to be repugnant to any iaw of England which was expressly made
appliecable to The Gambia or which by'necessary'implication
applied to The'Gaﬁbigl There were certain Bills to which the
Governor could not give his assent without the signification
of the Crown in the Colony unless aprovision for the suspension

of the ordinance was included. These were Bills dealing with

"divorce; granzzn;f/;éﬁa\Bﬁ\money to the Governor; currency or
the issuezof notes; imposition of differential duties;

Matféggiincd sistent with the tfeaty obligations of the Crown;
the discipl ne-of land, air or sea forces; the exercise of the
royal prp ogativeg'the rights and property of British subjects
not resident in Gambia; the trade or shipping of the United
Kingdom and dependencies. In additien to these the Governor
was ‘prohibited tp assent to any Bill that had the effect of
subjecting or maﬁ%ziezifble persons not of European birth or

decent to disabiliti or restrictions to which persons of

European birth or decent are not subjected or made’liable.uu
In the making of Ordinances all native customs as well as
the rights of native inhabitants were not teo be .interfered with

except in so far as these may bg incompatible with the due

"exercise of the powers and jurisdiction of the Crown or clearly .

R R N R

injurious to the welfare of the natives.'45

L”'}Rc)ya.]. Instructions, 1946, Section 186.

%51pid., s. 17:

f




SUMMARY AND CONCLUSION

Thé evolution of Gambia's Constitution as evidenced e
by the development of its Legislative Council corresponds to
s the pattern as in other ﬁependencies in West Africa. The

granting of a constitution and the subsequent establishment of
the Legislative Council took place not becasue it was demanded
by the native inhabitants but largely to satisfy the needs of.
the white "settlers" who found themselves on fﬁe shores of The
Gambia. The Council provided the forum for deliberations on
the affairs of the- colony. Initially the entire establishment
seemed to be personalisea in the Governor, who cccupied the

. position and carried out the fﬁnctions of the Crown; he was
pfactically for all ﬁurposes the Council though the 116& con-
stitution also required him to be assisted iﬁ the adﬁzﬁistration
of the Colony by officials of the most important departments. |
Later constitutions, however, specifiea that membership of the
Council was to consist of the Governor and such persons holding
offices in the colony. It appears that these persons were not,
so t eak, only to assist the Governor but were also for all

purposes/members of the Council. This therefore effectiv

removed from the Governor his powers of actiné as the
and vested the entire legislative authority in a council the
members of which still continued to be the officials of the
Colonial service. In theory the Governor's powers were whittled

but the presence of the official majority in the Council only

helped to pluralise his powers. Legislations were easily

w
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channelled through the Council. This was to be expected as no

official member would vote agaihst.any measure bﬁoﬁght'before

the Council because they constituted the spinal cord of the/
colonial adminstration. The Council acted as a forum foé»J

el -
explaining Government policies to the unofficial iembers for
the benefit of the local inhabitants; the unofficial members,

- . t
numerically weak andsineffective as they .were, could not put.
. 4 =~

up any méaningful oppositon to Government measures. It is,

however,fair to say that when the Government found itself

with solid and concerted ‘opposition from the unofficial R

memberé on any measure, it invafiablyyreconsidered'its position.
As we noted, when,the principle of nominated membership

of the CounCLl became intolerable to the polltlcally conscious

local 1nhab1tants,demands were made for the democratlc right

of the cltlzens--the plght to elect their representatlves.;

These demands were channelled through the medium of the Na%ional

Congress of British West Africaj a congress that had as its

ultimate ‘aim the liberation of British West Africa from colonial

rule. Their demands were greeted with official scorn and it

was not until 1947 when The Gambia was privileged to elect one

representafive to the Council. The principle of official

majority lingered on - until.in 1954 vhen it was abblished. Its

' abolition however only took away from the colonial administra-

tion one of its chief weapons but subseguent pre-independence
&
constitutions including that of 1954 found a suitablﬁrsub-

. a : o
stitute foriﬁﬂn namely the. concept of the Governor's reserved

>
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powers, which "gimply unmasks the ultimate responsitility,
of"the Governor" and "more fittingly‘institutionalised in the
eystem of reserved powers.“us It is however fair to point out ‘ ff)i
that the use of the reserved powers was rare and where they
were used the exigencies of the clrcumstances called for %;, It
was equally essentlal to_vest in the Governor such general powers
as he was ultimately responsible ta Whitehall for any matter
pertaining to the administration of the Colony.'
-The Colonial administration, probably follow1ng the examples . !

of the God Coast and Nigerian admlnlstratlons, for the first
time in 195k allowed the Gambians to work out a constitution
for The Gambia. That copstitution, which in theory sprung |
from the deliberations of the Gambians themselves, abolished
?he-concept of official majority and brought into the Council

a large number of representatives from the Protectorate. One

of its credits was the exposure of the traditional elements to

the parliamentary system of government, a practice that has ' |
e o : :
beefi continued even after independence, by providing for the

<@ : §
—""1oeal chiefs to elect their own representatives to the Legislature.

This system served to marry the Legislature to the Dlstrlct
Authorities. The constltutlon of that year, as benevolent as
it was, sought to, and 1n fact did, impose on the Protectorate
people representatlves who could #ardly represent them. As

we observed earlier in this chapter, three of the Protectorate

_representatives we lected 1nd1rect1y from a list of members

stight:,Colon' onstitutions, p. 32,

w
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~ of the Bathurst.Town Couréil and Kombo Rural Authority. This /~H_/2/

+ "

. éysﬁem amply demonstrates the defects in earlier constitutions
®

that excluded the Protectorate inhabitantslfrom membershib of

r

the Council. This had the unavoidable result of creating a

big cleavage between the colony and Protectorate in the political

- awareness Of their inhabitants.

When the liberalisation T tHe constitution and democcratis-

ation of the Legislature was bdgun in 1954 it became an on goingX
matter. The political paﬂgisgyihat were on the scene, devold

of ideology as they were, all had one‘common aim--the ultlmate
1ndepepdence of the Colony. Their approacheé to the pelitical
probiems that were likely to beset the infant'nation were not
eseentially dissimilar. All favoured some sort of association,
if not a complete merger, with Senegal. But the political
parties reflected the personalities of their leaders and they
often adopted opposite viey points just to promote the political
fortunes of tﬁeir-leaders. This Eecame more apparent at the.
constitutional conferences that took place on the dawn of .
1ndependence though 1nvar1ably their dlfferences were always

settled before facing the Officials of the Colonlal Offlce.

. One of the contentious issues on which the parties at the last

constitutional conference could not reaeh agreement was the
methed of safeguarding the institution of chieftaincy. While
the Government was agreeable to protecfing that institution

by providing that any Bill abolishing.the offlce of a chief

could not rec¢eive Royal Assent unless—eﬂbported by two-thlrds

»
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vote in the Legislature, the;opposition considered such safe-
\

guard insufficient and suggested the alternative.of entrenching

the safeguards in a special provision.u7 It is not diff{cnlt '

to see the motive underlying the'opposition's proposals and
it can hardly fail to win the sympathy of those in the opp051tlon
party and.‘those conversant w1th the party pOllthS of the country

in the first ‘three years of the 1960s: it was the chiefs who
, - o -,
sustained Mr, P.S. N'Jie in powér as Chief Minister when his

party was actually in the minority.

One more thing we ought to mention before concluding our

discussion on the Legislatufe was the resepved power of the
y ;

¥
The Gambia.

]

CrownAto'legi ate for the peace, order -and good government of
Zie reservation of this.power by the -Crown after
the establishment of a.iegistatﬁre to sErVe the same purpose only
conf;rmed the subordinatioq ofhfhe‘Legislature to the Imperial
gdvernmént; It'oniy Sernec to indicate that there exists for.
the colony ¢wo legislative authorities both concurrently
posse551ng ample and plenary legislative powers in the CoIony,
and’ thls fact has been amply demonstrated by the fapts g1v1ng
rise to the case. of Sabally and N J1e Vs H.M. Attorney
General 48 The virtues of the reserved powers of the Crown to

legislate for Gambdgnrescued The Gambla from a constltutlonal

.1mpasse that would have temporarlly halted its march to..independenc

-

l+7See The Gambia Independence Conference 1964 Cmnd 2435.

L”’(196») 3 W. L.R. 732, TN _ e .
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 and delay the transfer of "th'e conduct of Gambian affairs to

* s - ) . -~ . ! .
men whose demands, for self-determination and democratisation of

1 institutions of gov'er'nmen'i‘, were at one point in

- -

- [ . ' E -




CHAPTER THREE
THE DEVELOPMENT OF THE EXECUTIVE .COUNCIL - ' .

o}

L T LR

; 3 The introduction of colonial rule in Gambia meant the
establlshment of 1nst1tutlons that would cement and sustaln the
34/;;::\\§~ authority of the colonial adminstration. While, as we have seen,
a legislature was established to make Ordinances’ for both the
i colony and Protectorate the implementatioﬁ of these Ordinancm;
' and whatever regulations were made under them could not be left
to the.Législature. The task of formﬁlating policies and the
P preliminary steps necessary to implemenf them by legislation
% : came within the province of a sister institution of the Legis-
) 1atube, namely the‘Exécutive.Councilf. Tﬁe EkecutivelCouncil,
which just before independence matured into a. cabinet, was, as
J should be expected, for the most part of the coloni;; era the
dominant insFitutibn as its members and President were answerable
to no one in the colony. Its dominaﬁce was only limited with
respect to its activity within the colony and in relation to

the Legislature, which its members invariably\used as a rubber.

stamp for endorsing ifs pélicies. It was as -subordinate to

the Imperial government\és the Legislature was subordinate to

-@ ‘ it. Like the Executive Councils of the other colonial dependenciés
. in West Africa, the'Executive Council for the colony of’Tﬁe Gambia
did not, at its embryonic stage, provide room for Unoffipial
Members; but the system of‘exbluding Unofficial Members,

particularly Africanlmgmbérs,'was departed from when some of
N

i A
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the most 'articulate and vocal of the local inhabitants began
to highlight the defects of the Coléniél constitutions. This
chapter, like the previous one, will trace the, development of
" the EXequtive Council, and discuss how, by the various
cpnstitutiénal_instruemnts, the Governor's aufocracy was eroded
when the principle of official majority in" the Executive
“\ Council yielded/%o'tﬁe principle of unofficial majority. lBut
our discussion w%ll indicate that the princple of official
_majo?ity was a device to conceal the real powers of the —~
Governor; these powers became more apparent when, with the
disappearance of O0fficial members from the Executive Cougci;,

the constitutions of the early sixties vested reserved powers

in him. We will now. consider the various cantitutional

: instruments as they related to the developmenttof the Executive
E;Eggpéﬁi and the relationship of the Council to the Governor.

" As we have nbted earlier, the system of organised government
was introduced in ‘Gambia when the territory,as part of the
Seneéambia Province, was vested in the Crown and accordingly
declared a Crown colony. It is not certain whether the establishm nt
of a Legislative Council was followed by the creation of an
Executive Council,bu# it is safe~for one to assume that both -
organs of government were established simultanesouly or in the
same period. This assumption is fortified by the fact that a
Governor and four ex-offiﬁio Members of the Legislative

e

Council were in existence, and further evidence to buttress

the assumption ljes in the fact that it is un-British to entrust
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the formulation of policy’Egg’z;;is;ative powers to one and

the same body. The Government of the Senegambia Province was ,
however abolished and its constitution withdrawn. The administration

of the Colony--now separat from Senegambia--was subsequently

1

revested in the Crown but notwithstandi

the ct of 1821,
E_ + it would appear that no Executlve ouncil was established for
% The Gambla untll’ln 1843. In that year the Letters Patent
. severing the administrative link between Sierra Leone and Gambia
established an executive council for the Colony of The Gambita
to advise and assistthe Governor in the, administration of the
colony. This Council,.which existed for only twenty-three years,
~was composed of only heads of the most important departments. .

It was abolished in 1866 when Gambia with the other British

Colonies in 'West Africa were, as a resulz of the recommendations

of the Selct Committee of the House of Commons, put under a

_central administration with the seat of goverhment_in Sierra

;Leone. Gambia's affiliation to Sierra Leone came to
in 1888 and.that year marked the nofmal and undisturbed develop-
; . ment of the Executlve Council. -

: Letters Patent of November 1888 erected ?Fe Gambla into

? - a separate crown colony

; the Imperial Governmext. The composition\of the Executive

Council, which w%s stablished as a result of the Colony's new

acquired status,/was defined in “the Instructions to the

Governor. 2 ~The\Council consisted of the Lieutenant Governor

-
: 13, and 2 ce . 28,
; 7 ) 2Roya1 Instructh 28 November 1888.
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and all the Official Members of the Legislative Council. The
Governor had power to appoint a ‘ to the Executive

Council any member w had special knowledge on any matter to

. be brought before it for discussion. He was required to consult

the Council on all matters affecting the administration of the
- ) .

Colony except where ‘the urgency of the situation makes any

consultation impractiable, or the unimportance or trivial

nature of the matter makes it unnqsessary:for Him to hold

consultations with the oQE?r members of the Council. Only the

Governor could submit matters to the Council for adviée but
other members were at liberty to request the Governor to submit
any matter to the Council for its consideration. He was not
obliged of'required by law to accede to a member's request but
where'suéﬂvrequestvwas refused the .Governor's refusal must be
recorded on the minutes of the Council's metting; in adqition
to the recording of the Governor's refusal, the records must
indicaté the written application of a member's request and

the Governor;s answer tﬁereto. |

In its deliberations the Governor could act in opposition

to the'Executive Counqil but must report to the Secretary of

‘State for Colonies his ground for soc doing and membebs may

require their opinions to be recorded in fhé/minutés, which

were forwarded to the Secretary of State twice annually. The
- ‘ - N

constitution seemed to vest extraordinary powers in the

Governor in relation*to the Executive Council. The Executive,

Council was in théory the principal poliey making body. of the
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go;ernment but in reaiity it was only an advisory bod% which
the Governor ma; consult. The Govepnér,was nat‘gven bound

to follow its advice; thisrimperfection in the cénstitutional
arrangement demonstrated the impotence of the Executive Council.
This impotence ié further demonstrated by the fact that the
clause requiring thé Governor to consult with the Executive

H

Council had an important exception tagged to it. No standards

were laid to Qefine what constituted an urgent situation or )
an unimportant matter or a 'matter of frivial nature. These

were left for the determination of the Governor. The system

of colonial adminigtration lends justification to the unlimited
powers vested in the Governor since "in a crown colony the
direction of poliéy'is in the hgnds of‘the Governor alone, subject
to the supervision and control of the Secretary of State for
Colonies. There is no one in the Colony with whom he shares

that responsibility and there is no body in the Colony to which

he 1is responsible.“3 He was not only responsible for the

‘direction-ofgpolicy in the coloﬁy but was also the representative

" of the crown and in that capacity had authority to exercise

the Crown's Jurisdiction and powers as he saw £it subject only
to the instructions vesting, the Crown's powers and jurisdietion

in him. As the chief executive, the Governor was required to

v

35tatement by Sir Bernard Burdillon. Quoted by T.O.
Elias in his Nigeria:&The.Development of its Laws and
Constitution (Stevens & Sons, London, 1967), p. 29.
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promote religion and education among the native inhabitants,
.and‘protect thém in their persons and in the free enjoyment
of their possessions,and by all lawful means to prevenf.and
retain all violence and‘injustice which may'in any way be

practised or attempted against them. 1In a gsﬁernhent where -

no cabinet system existed, it can hardly be expected for the

head of.the prinepal policy-making organ to be answerable to

LR

any group of individuals in the Colony. This may be the only
explanation for vesting extensive powé;; in the Governor to
the éxtent that he could act in opposition to the entire |
Executive Council. The composition of the Executive Council
remained unaltered for the most part since tﬁe introduction of
the 1888-constitution.u .

The Governor dnd his principal aids continued to dominate
the Executive Council; the Unofficial Members had to be content
with airing the opinions on governﬁént pblicies in the Legislative
Council. They could not propose or implement policy as the
organ resonsible for this was shut to them;{kTherfirst post-
war year was a significant™year fqr the West Afprican Colonies
énd even The Gambia,iﬁhich had no major constitutional change
in the pre-war days, benefited from the new constitutions
" Britain was granting her colonies in West Africé. The first

"1iberal" con -ituI{;q¢whigh did not only increase the member-
ship of the.EZ:cutive Counéil but also inaugurated. unofficial

membership was the Gambia (Legislative.Council) Order, 19u6.

F

: I
uHoweyer-, Sir Martin Wight indicates that there was an
Unofficial Member on the Executive Council between 1892 and 1895--
Wight, The Development of the Legislative Council 1606-13L5--
(Faber & Faber Ltd., London), p. 131.
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dnder that constitution,the Council was reconstituted to con-
sist of the Colonial Secretary and such other persons who were
jsf&led ex-officio members. There were five ex-officio members
including the Colonial Secretary. The unofficial members .
consisted of three unofficial members of the Legislat?%gqﬁauncil
one of whom was the elecfed member for Bathurét and Kombo St.
Mary electoral dlstrict. The tenure of office of the appointed
members of the Counc11 was three years or such earlier period

as may be specified in the instrument appointing them or by
resignation addressed to the Governor. An appointea unofficial -
‘m'ember would vacate his seat in the Council on being appointed-
permanently to any offlce of emolument under’ the Cgown or if he
was absent fromtthe colony without the permission of thg
Governor. The Governor was the President of the Council and he
/;as required to preside at all ite meetings if practicable.: The
extehsive powers vestediin the Governor under earlier constitutions
continued to be vested in him and in addition he was empowered
.to suspend any member of the Council and affect teﬁporary »

T

appointment. -

¢

The 1nclu51on of unoffical members in the Executive "
Council was an attempt to bridge the gulf between the Executive
and Legislative Councils;6 it also at the same time entrusted

. responsibility without power to the unofficial members. A

further step'was;taken in 1953 when-.a consultative committee

was set up to adivse the Governor on the form of the next

» .‘
61pid., p. 27.
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constitution it was propoéed to grant The Gambia. As we

already noted, the Committee recommended the transfer of the
management of the internal affairs é% Gambia to Gambians. With

an ehiarged Legislative Council the Governor could appoint a lot
more Gambians to the Executive Council and give them ministerial
responsibilities. Giving ministerial reéponsibilities to
Gambians, it Wijjargued by the framers of the new‘Constitution,
"will give real authority and prestige to the Ministers and

they will be able to speak for ué,on equal terms with the outside
world--particularly our neighbours in West Africa."’ These

4y .
recommendations led to the restructuring of the Executive Council

under The Gambia (Constitution) Order in Council, 195“:8

the
LCouncilfwas @nlarged by iﬁcreasing its membership to twelve,
seven of whom were uncfficials. The Senior Commissioner, who
was de factc Minister for chalpGovernments, 3%% given a seat
in the Council to represent the Protectorate interest. Provision
was m;de for the appointmént by the Governor, after éonsultations
with the unofficial members of the Legislative Council, of

no less than fwo and no more than three Ministers with portfolio
responsible for certain-dgpaﬁ%menfs. In pursuance of this con-
stitutional arrangement, the Qovernor acting under section 19

of the Constitution appointed three Ministers to be assisted

by a committee which had advisory function only.g The idea

'7Gambia Gazette No. 27 Vol. 70 of 31st July 1953, p. 180.
85.1. 1954 No. 1145.
9See L.N. No. 69 of 195k,




-executive council. He was not bound to follow any adgéfe

of an ad;isory body assisting a.Minister was the baby of the
Consultiafivg Committée;_it was’ﬁn awkward arrangement that
really left enough room for sfruggie_betweg; aAMinister and the
appropriate heads.of departments that constitute the advisory
committee. While the Qommittée.would want to see a Minister

endorse a particular proposal given in pursuance of their expert

G&ﬁvice, the tendency of resistance by a Minister, who for all
P

rposes regarded himself as fhe political head of the department
and ultimately answerable to the Legislature,‘was always gfeat.
The -intention underlying the setting up o he1Committee_was, 
it is* submitted, to indicate to the Gaﬁb:;:\hinisters that
their responsibilities for the departments assigned to tﬁem
were to be shared with the civil service heads of fﬁese‘
departments and that ultimaté:respongibility for the departmenfs

were still vested in the Governor. This ultimate‘responsibility

of the Governor was clarified by the provision that though a

Minister was not bound to follow the expert advice of-a committee,

he was, when requested to do so by the Committee, bound to réfgr

‘the matter to the Executive Council. Tﬂis'was a position akin

to the position of a colonial governor in relation to his

tendered'by the Council, but any cbuncillor may ask t Governor

to forward his views to the Secretary of State.l®

- 1

The inauguration of the concept ofjninisterial responsibilities

s

called for guidance and enlightment of those upon whom the

I3

IOW;E.F. Ward, Government in West Africaé 4th Revised
Edition.(Allen € Unwin Ltd. London, 1972), pp. 174-175.

R
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4 .\
“responsibilities were thrust if _their duty and their interest
were not to come into conflict.;l To avoid the situation where

the members Bf the Executive Council, and in particular those
assigned mlnlsterlal responsmbllltlgs would find thelr publlc
duty in conflict with: their prlvate 1nterests, certaln guidelines
were laid by the Secretary of‘Stg;;‘for the guidance of éll the
members of the Executive Council. Thesé'guidelines or rules
of obligations required Ministers ﬁpoh assumption of offiée'

" (a) to resign all directorships except honorary

directorships;

(b) to resign paid official Positiéns in'trad; unions
and cease to actively partic}pate in the affairs of
trade unions;

(c) not to enter transactlons whereby their prlvate
pecuniary interest would be in confliect w1th their

-public duty; : . |

(d) not to use official information which comes to him
in his capacity as Minister for private gainsj;

(e) not to. put himself or allow to be put in a positipn
that could lead him to use his influence as a Minister
in support of any scheme or in the furtherance of aﬂy
contract in regard to which he has an undlsclosed

prlvate interest;

(f) not to use his influence to support a candidate

117 o. Elias: Ghana and Sierra Leone, p. 252.
12p; gpatch No. 517; Gambia Gazette No. 46 Vol. 71 of

15 November ISSH{E\\ '




. Gambia (Constitution) Order in Council, 1960.
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-l

for admission to or promotion in the eivil service;
(g) to reject favours from persons negotiating with

or seeking to enter into contractual relations with

-
-

y

government;

(h) not to speculate investments in Securities as to
which from their Posi#iéné and their special means
of early or confidential information they may have
advantage over other people in antiéipating market

change.

These rules of obliéatioﬁs or conflicts of interest code were
not formally enshrined in tﬂe constitution; they were based on
the custom and practice of the constitution as practised in_the.
United Kingdonm. | |

The reconstitution of the Executive Council in 1954 was
a landmark in the constitutional development of The Gambia as
it associated the'Gambians.not.only with policy inigiation,but
also with its implementation. It began the earnest transfer

of both power and responsibility to Gambians and the gradual

erosion in the executive powers of the Governor. It,however,

‘left The Gambia many steps away from the total committal of

-

poﬁer and responsibility in the hands of the 16cai inhabitants.
The next step twoards this direction was tgken‘in 1360 under The
13 Under the 
1960 Constitution the composition of the Executive Council was

redefined; it consisted of four ex-officio members’ (the

. 13g.1. 1980 No. 701.

"

-
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Gambian appointed official Member of the Executive Council

under the 1354 constifution Dr, S.H.0. Jones then Director of
; , <

Medical Services was dropped) and not more than six aﬁpoihted .

=

" members. The six appointed melibers were to be seléctéd from

the elected or nominated members of the House of Rgpresentatives
.of whom_not less than threé were -to be charged with résponsibility
for any matter that might be assigned gb them. Members who

were charged with responsbility'for specific matters w@re styled
Ministgps and those wihtouf speéific'respogfibilities were
styledfMinisters-without porffolio. The éovernor, as usual,
continued to preside at all the meetings of the C&uncil and
,De was résponsible for co-ordinating the activities of all the
ministries. . —

In 1961 it ﬁas considered that the time was riﬁe for the

£ . ' . .
appointment of a Minister to co-ordinate the functions and

_ activities of the other ministers. It was not easy to selegt’

L 2 P
any particluar individual acceptable to all the parties in th

House of Representatives. Hon. D.K. Jawara's P.ﬁ;P. commanded
eight seats while Hon., P.S. N'Jie's U.P. had éix elected éeétg
to its eredit in thelHouse of Representatives. The éhieff, who
at this timé were a powerful political force in the House, |
tilted the scale in favour of the U.P. and Hoﬂ. P.S. N'Jie

was appointed Chief Minister. Jawara; who thought that hé was
unfai;ly by-passed for appoinf‘as Chief Minister; reéignéq

from the Executive Council with his party'co;%eagues: There

" is some argument for the resignation of Jawara and his

4 e

‘\,
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'though ;t digd spec1fy a mlnlmum number“

“ . T .
colleagues from the Executive'Councf& If from the polltlcal

" B

atmosphere then prevalllng in the House of Representat1Ves,

At was de51 able- to appo;nt a Chlef Mlnlster, the tradltlon and

prabtlce of the Brltleh Constltutlonal Conventlon, which was

N
.belng ftaught to the Gémblans, ought to have been folloded._

Jawara and hiis party certainly had .not commanded an 1mpressive
. R ~¢ « . .

majoﬁ;ty . in the House. Be that as it may’, the pp&cfice

L4

of according the iea&er of the majority parfy in the Houée the_
title of Chief Hlnlster ought, it is submltted to have been
ac&orded him untll it is shown that his party could not, in -
the faqeﬁgffth’ ggrmldable opp051t10n by the United Party and
Chiefs' Representatlves in the House of Representatlves, attaln.
fhe'object;ves and’ execute the responsibilities which the

-

office of %he Chief Minister entailed. Howevegbthat-was the

price‘Jaﬁara's P’Q‘P.L which drew its'leadership from inexperienced’

M

men: and novices at the art of party pOllthS, had to pay for

their open antagonlsm to the Cﬁlefs.A‘The Constitution itself

was an improvement on its predecesgsors. 'While the 1954 con-

stitutibn“hadﬂprovided-for the appointment of not more than

' -three Mlnlsters, the new cOnstlt tlon dld'hot 1imit€ the number

1

' of persons. who may be ‘charged wlth mlnlsterlal re3pon51b111ty

K
t legs than three B

members of - the House of Represent_tlves were’to be .given minis-

terlal respf%fp-lllty ﬂnother i provement waé the abolltlon
b .

of the adv1sory cbmmlttee set up o adv1se1n1nlsters A mlnlster

wes no longer obllged to follow‘the adv1se of the expert civil

gervant nor was he bound to refgr any matter to the GoVeﬂhor

[ } . . R
Lo, ,._. ' . \0"
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and}the executive council in the event of his decline to- ¢

2 . I

‘fqllow an advice tendered by the.civil service head of his

-SLbillty to th

. department. o : ) L

Not long efter'the grenting of the 1960 constitution it

was. recognlsed by all the polltlcal partles and indeed by
]

) Great Br;taln that the gradual commlttal of power and respon-

Qambians must now be accelerated for obvious
reasons,the incipal one being- the politic 1 dqﬂg;opment'in
both Fre ch and British colonies 1n West rica. It was - also

felt that the fosterlngqpf any mean1ngfu1 rklations between

- The Gambia-,and her nelghbours,partlcularly Senegal, could not

be effected by an executlve council whlch was not .only llmlted
in .its.powers but one that also drew its membershlp from British
Colonial civil servants. In recognition of these facts a new
cohstitﬁtional'instrument-—The Gambia (Constitution) Order in

Counc11 19621u—-was drafted‘to enable the British-Goverﬁment

transfer 1ncreaed responsmblllty to Gambian Mlnlsters. The

_-Constltutlon prov1ded for the post of a Ppemler on whose advmce

.

the Governor was to act sub]ect té‘certaln exceptions. The

Executlve Coun011 composed of the Governor as "President, a

' Premler and not fewer than elght mlnlsters appointed from among

the elected members of the House of Representatlves. The

> !

. Premier was to be an elected member of the House and must be

the 1eader of the papty that ‘cbmmands the support of the
» - LT LN C. . '

[ .
4

g.1.'1962 No. B26. . 7- SR o
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majoriyy-in the House or if there is ﬁo person whose party
commanded ‘the support of'éhe majority, the elected member

wﬁo, in the Governor's opiﬁion, was mést likely to command the
support of fhe.maﬁority. Minfs;ers were appointed by the
Governor on the advice of the Premier.‘ ‘The_Financial Secretary,
_Chief Commissioner and Civil Secretary disappeared from the
Council. The Financial Secretary attended the meetihgs of the
Council only when appropriate. The post of Civil Secretary

was aBolished and in its place the office of Deputy Governor

was established. The Deputy Governor was to assist the Governéﬁ
in matters for which the Governor still had responsibility,<and
to administer the GdVeﬁﬁment of The Gambia in the absence of

the Governor. The Governor continued to_be responsible fdr
inférnal secruity, external éffairs and defénce,_ana the public
service. Théugh the Govérnor'continued to bé the President of

er instrument authorising

thefCouncil, the Premier. could also uy

him in that behalf, preside at meetfings of the Executive Council

in the absence of the Governor or th eputy Governor when the

A
latter was administering the govermment. The only Colonial

N

0fficer who remained a.member of the Exepﬁfive Council was the
' Attoruey-Genera1;  As a member of the,Executive Coucil, the
Aftorﬂéy—Geﬁeral was not a4 minister but a public servant who

wasfﬁriviIEged to receive papers and attend th& meetings of the
Céuntil_in an advisory éapacity;ls-\ | ‘

-15H6nl D.K.rJawara who resignéd from the executive Council
in protest-was appointed first Premier of The Gambia tin 1962
and has since been the captain of The Gambian Ship. of State.
' a.‘ . .' | ..‘._a‘ L. 5 "(
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The 1962 Constitution was modified in 1963 by The Gambia
(Constitution) Order in Council, 1963.'% Under the 1963 Con-
stitution*tﬁe Executivé‘éouncil was put to death and ffop its

remaiﬁs sprang a cabinet system of Government. The Cabinet

" consisted of a Prime Minister and no less than six Ministers
]

appointed,from tbe members of the House of Representatives.
The Primé Minister was, és\in the previous constitution, féquired'
: to.be:the'leader of the party that commands the majority
in thi House;-he‘waé responsible for selecting his ministeré
fér fofmalrappoin@ﬁgﬁt by the Governor. Thé cabinet wég néw
made responsible to the House; and th; British-Gonstifutional
Convention of coilective responsibility of ministers betame
" part of our jcabinet system of government. The -Governor had
' powers t6—aésmiss the Prime Minister if the latteroﬂo longer
commanded the suppbrt-of the-majority in tﬁe Heuseiaﬁ sufferé
a vote of no confidenz:’ié the House. The71963vcon§titution
did not follow the pragtice of the' British éénventioh thét ) ‘
where a Prime,ﬂinistér suffers a vote of no co;fideuEE.he

either resigns or asks for a dissolution.t’

‘Under the Gambian
constitution of 1963 where a vote of no confidence is carried

against the Prime Minister, he has three days to, decide whether. .

¢ " to resign or ask for a dissolution; if at the expiration of.the -

three days pericd he has not res{gned or advised a dissolution
. .

- the Governor may dismiss him. Thé€ Prime'riﬁster took—over the
¥ o _ : -

165, 1. 1963 No. 135. | o : B
A74ard, p. 209. : ‘ |
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'wsleves, but the membershlp of the Exeputlve Co'

and for that ma*xte

:laté”19405, r le ed only the coliglal 01v1h
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the functions of the Governor as President of the cabinet but

"the Governor still continued to be iifcharge of the matters

L
specifically reserved to him under the 1962 cgﬁz%itution.,

v ! T
. SUMMARY AND* CONCLUSION -

-
- -

The-Executive Council, as our survey has ttempted to

. . R . . Bl
show,éwas the principal organ of the colonial &dministration

for influencing and “gualifying official-policy._ As central &s’

it was in cementing

e authority of the colOnlal admlnastratlon,
-+ .

he Governor, 1fhﬁgg\not had a continuous
ts 51ster organ, the Legislative Coun01l; The o
tlnulty in its develqpment was essentlally due to -the
absence of a coherent and’ deflned pollcy of Britain untll one
hundreed and twenfy-three years after Gambia was formally

declared a Crown,Colony. The idea or philbsophy'underlying -

the establishment of an executive cbuncil iﬂ'the colony was
essentially to enable the Governor, the Crown's represehtativé,
to exer01se on behalf of the Crown all the powers and juris-
dlctlons of the Crown in the colony and to protect the 1nterest
of the.natlve inhabitants, on the advice of the Council. It

cannot bé denied that those who were better suited to advise

“the Govefnoﬁ on matters relating to‘the‘proteétion of‘the'

native inhabitants' 1nterest were the natlve 1nhab1tants them-

11, up to the :

grvants. Tt
[\

a B - . L.
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might be argued in extenuation that the right-caiibre of men
were nct available to live up ‘to the expectatlons of an |

" Executivg Coun01l-member but it 1s the view of fhe wrlter that.
if the colonial administration had confldence in the ablllty

and competence of some Gambians to the extent of providing them

seats in the Legislative Council there can be no reason for

excluding them from the Executiye Council.18 The truth of the

matter is that the Exegutive Council reflected the very basic

principles of colenial admiistration, that is, the exclus;onh“

of local inhabitants from the\golicy initiatihé"crgan of the

government until at such time that the. colonial and Imperial

govérnments .fhink it right to radually commit responsibility

J o _ J and authorlty in the local inh bltants. 'The'demdcratisafion

; of the Leglslatlve Council and he appearance of nascent polltlcal
r‘partles began to change thé cosmetid ppearance of the Executlve
- Counc11 as constituted wunder the, 1946 nstitution. From

1951 onwards the Bxecutlve Council ceased: t be the :721651ve

- : ‘preserve of the colonlal c1v11 vants; the =43 be ween the

'Executlve and Leglslatlve Coun01ls began to be brldge and/é

,greal committal of power and responsibility -to €ambians bd%h in

- £

form and practicé was inaugurated. ljough most gf the colonlal

. civiivservants disappeared from .th 'ytive Couhcil, the

central and most_promihéht‘figur: onig ‘adminstration--

i

1

|

|

|

I

| nRs .

P : Ho am Forster was one of the first: Gamblan Unofflclal

; . members of the Legislative Council. ' ALl his colleagues in the. ~
i " Legislative Council, both Official asd Unofficial Members had
i high regard for his ability and competence. y

- *
P -
i . . '
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the Go ernoq--stili continued to wield extensive powers. He

was’sti 1, so to speak, the chifs efkecutive of the colony; his

: . :
role and the powers vestéd in -him. continued to elude the

.~ destructiffe-sentences and phrases-of the constitutional drafts-

man untillon indepéndence when his powers were vested in an

executive council that could be said to be thoroughly represent-
R X S : ;

ative of {the people. ‘ ) -

.
) »
.
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CHAPTER FOUR
ADMINISTRATION OF JUSTICE-

The-coﬁbegfjﬁf justice and its administration is not
alien to Africa and for that matter to The Gambia. As we - _
1nd1cated in our survey con the gene31s of Colonial rule in Gambla,
prior to the imposition of the colonial system of admlnxstratlon
there existed in Africa- such emplres‘as Mali and Mandlng‘and_
that Gambla form;d a constltuent part of these empires at thelr
various times of ex13ten9e.‘ These empires were, as we noted
- dividided into provinces for admiﬁistrative purposes and each
province was serviced by a éhief Ju%icial Officer. The}CQiefJ
Judicial Officer and his subordinates administered Islamic law

.and customary law for the resoltulon of dlsputes betwen

iilgants. In the chiefly soc1etleﬁ, the machinery of Justice

f'seemed to be hlghly organised especially in those places where

the religion of Islam had begun to root 1tse1f firmly. Such
. . - . . -.. A ."
knowrt features in the British or Europeanaadministrapion of
‘5{ﬁstice as the services of counsel in litigation were already

known among the Mandinges of Gambia and other tribeg in West

Africa. Dr. Eiias; qﬁoting from Sier ©7 A Modern Portrait,

admlnlstratlon of justice afong the Mandlngos of Gambla in these

._words- "This frequéncy of appeal to written laws,.W1th which .

the ‘pagan-natives are necessarlly unacqua}nted, has glven rlse
. in their palavare to.- (what I llttle expectéﬁ to flnd in Afrlca)

professional advocatesuvor expounders offthe law, who are

/ . . w0
. . kY
. ' )

~
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allowed to appear and pIlead for plaintiff or defendanf, much
in the same manner as counsel in the law courts of Great Britain.
They are Mohamedan Negroes who have made, or affect to have made, f
the laws o% the Prophet their peculiar studyj; and if I may
judge form thelr harangues, which I frequently attended, I

" believe that in the forensic quallflcatlon of Yp#ocrastination
ano cavil, they are not always surpassed by the ablest pleaders
in Europe."1 .Dr. Elias quotes this passage as a probable’ argument
against the exc1u31on of lawyers from native courts; the author
of. this study also thinks that the above quotation is ample

. ev1dence to 1nd1cate that the c1V11151ng influence of an organlsed
administration of justlce ex1sted in Gambla before the- 1mposlt10n
of colon1al rule. “ B

Q

British rule,however, brought w1th it an alien system of
+ 4
justice which was administered side by side with the ex1st1ng

+

i+, traditional.laws in so far as the latter wds not inconsistent’

w1th morallty noer 1ncompat1b1e with the exerc1se of the Crown‘s;’
powers and jurlsdlctlon.< ThlS course was 1nev1table, even though
the traditional system of admlnlstratlon of justice may not have
been surpassed by the system in Europe, as the European traders
and those in the serv;ce of the Crown in the colony could

-_hardly be expected to submit tébthe ]urlsdlctlon of’ tribunals

A whose laws were, . for the most partﬁ not only unwrltten and

S

vague bgt were (also susceptlble to change from one dlstrlct to

?mother and in xome cases from tribe to tribe within the same

ent and Politics in Africa, p. 156.
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disftrict. Tpe'assumption ofpowerxﬁnd jurisdiction inzGambiar

by Britain could have led.to the comp}ete abrogation of the
cus qﬁafonr native laws prevailing in the aféa.z_ The benevole;t
pa rnaligq of British colonial policy preserved the‘existing
ative laws and customs, ,The courté were specifically directed
to observe and enfb%ce the observance of any native law or
k\’/ custom existing in the Gambia and not repugnant to natural

justice, equity and ggndfconscience nor incompatible’ either

directly or by necessary implication with any law for the time - - ..

.

Hging in force.® The preservation of native law and custom has
.héd the inevitable consequence’' of creating a dualism in the
administration of justice in Gambia, nqmely, law-administered

by native tribunals and law administered b& the British types,
of courts. Both systems of court operate on paraliel basis
within an organic whole and converging .at one . péint through the
system of appeals. If is common ;round that where tﬁé differing
systéms of law are adminiétered-side by side the ihcidgnée of
internal confliét is bound to rise. It is not the task of this
study ::jhighliéht the.internalconflicts;' these have been. -
adequateiy dealt with by_specialiéts on-African-law and their
expositions, though specifically restricted to particular

. e ) p
jurisdictions, are nonetheless generally applicable to any African
. ? .

.
A }

' b ?For'the constitutional consequences of a change of
sovereign on local laws see Nwabueze: Machinery of Justiceé in
Nigeria (Butterworths Ltd., London, 1963), pp. 3-k. '

S 31aw of England (Application) Ordinance cap. 3 sincq_
amended and restyled Law of‘EnglandeApplication) Act cap. 104,

-
-
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country that was once under British rule.u, The main purpose

of this chapter i§ to survey the deveioPment of the courts,

. anothé% branch of govermment, their compositions, jurisdiction,

and the laws apﬁlied by them. o o -

-

A. NATIVE COURTS

DISTRICT TRIBUNALS

At various stages of their development, the qour%s,
established by statutes to adjudicate between native and native

have been variously called Dist}ict or Native Tribunals. For

purposeé of consistency of terminology-we shall employ the

term "District Tribunal” to refer to those courts which administer

justice betwee tive and native.

The Law England (Applica?ion) Ordinance, since ‘amended

' and restyled the Law of England (Application) Act§ empowers _
. / . .

the courts tolobseﬁve and enforce the observance of such native
jaw and custom as are not repugnanf to natural justice;"The
direction to the courts; to respect native law an? cu%?ém‘was_
»e-enacted. by thetProtectorate_Ordinancea‘with the addition that |
the,natiQe law and custom must not only conform to naﬁﬁral

...... s .

uSee A.N. Allot: Essays in African Law, with special

* peference to Ghana (Butterworths Ltd.,. London,. 1860}, 'p. 152 et

seq.; A.E.W. Park: The Sources of Nigerian Law (Sweét § Maxwell
London, 1963), p. 98 et seq.; Elias:1British Colonial Laws :

. (Stevens & Sons Ltd«, London, 1962), p. 198 et seq.
- G -

‘SCap. 104 Laws of The Gambia Vol. IV.
Sordinance No. 11 of 1894.
. .' - .

* . ”
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justice hut also had to conform to any Ordinance or regulation
of the colony that was ‘applicable to the Protectorate. This

declaratlon of pPIHClpleS, partlcularly the observance and

enforcement of native law and- custom, could be best 1mp1emented

. by a tribunal whose members were nativesand knowledgeable in

lf
natlve law and custom. The 1894 Ordinance therefore authorlsed

the Governor (who was then called the Admlnlstratorjnto app01nt
fit and proper persons, not exceeding five, in each Dlstrlct
to constitute Dlstrlct Trthunals for the purpose of trylng
breaches of any regulatlon made for promoting the peace, good
order and welfare of the Protectorate, or of any native Yaws or
custom; and to exerc1se civil and crlmlnal Jurlsdlctlon in
causes or matters in which all the parties were natlves.

" The 1894 Ordinance was repealed by the Protectorate “

: -~

Ordinance of 19027 which J%nflrmed the jurisdiction of the.

Dlstrlct Trlbunals under the 1894 Ordlnance and regularlsed

, their establishment and area of 3ur15d1ctlon. Trlbunals whlch

were to be constituted by the Governor con51sted of three or

-

‘more native members, the Comm1581oner of the DlVlSlon, 1n .which

a particular Distpict Trlbunal was located, could sit w1th the
native members of ‘the Trlbunal and when he so’ sat he was the
Pre51dent of . the Trlbunal and his . judgment was the judgment of
the Tribunal.’ In some eases the Comm1531oner 31tt1ng alone

constltuted a Tribunal’ 3 s

The acute shOrtage of quallfled persdénel to man the,

<

~

- 7Gr-dinance No. 7 of71902. ' N 'f:”
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Britisﬁ types of courts in the Protectorate hindered their
E establlshment in the Protectorate. As those persons born in the -
colony and subjects of c1v1lmsed natlons were not ordinarily
Bubject to the. Jurlsdlctlon of the Dlstrlct Trlbunals and the
latter certalnly not amenable to natlve law and custom, the
— crlmlnal jurlsdlctlon of the Polzce Court at Bathurst, 1nc1ud1ng
L ' the power»to commlthof nders for trial before the Supreme

P Court of the colonj, was conferred on the District Tribunals.

'Aieo the;civil jurisdiction of the Court of Request\in,personal
Aacfions;'actions for ejectment or other like matters was conferred
i - on each District fribunai iﬁ the defendant or at least one of
R  the defendants was resident within the territorial jurisdiction
of the Tribunal. The DisfricfvTribunals were, in'exercisiné'

the ¢le1nal jurlsdlctlon of the Pollce Court or the civil

3ur1d31dctlon of the: Court of Request to be governed by the

e A P P e e -

same practice and procedure preyalllng.ln those courts.

I

It does appear, and the present writer believes this to

be so, that the ﬁistrict'Tribunals were qnly native courts in
name qnl§ Their criminal and: eivil. jurisdiction as well as "

thelr composition, - especlally when preslded ‘over by the Com~

mlSSloner or when constltuted by the Comm1551oner alone,_made

' them anything but natlve courts in StPlCtO s€nsu. They were, -

apart from admlnlsterlng natlve law and custom accordlng to

procedures known to customary law, requlred to exercxsa ‘eriminal
o~ «

and civil jurlsdlctlon in matters’ governed“by laws forelgn:

. . to them and in the exercise of that jurisdiction followed

~ .

T DR e i 4
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~to customary law but at tlmes .ot easily comprehen51ble -to

as mere assessors whose oplnlons ‘were not blndlng ‘on hlm, the

was glven by the Gomm1551oner sittdl

‘the name of the other members’ of the Trlhqnal. In cases-where

i T

cumbersome procedures whlch were by and large’ not only unknown

those tralned in those systems. -It is submltted, w1th respect,

that though the, natlve 1nhabitants were familiar with the
A
admlnlstratlon of jUSthE, the pollcy of entrustlng the Dlstrlct .,
ST B

Trlbunals, even when pres1ded over by the Comm1551oner who was

invariably not a profe551onal lawyer, with the respon51b111ty
kTS

of adﬁanlsterlng the. laws worked out and drafted byﬁprofe5510nal
lawyers cons;atuted a mockery of justlce. But, more than this,:
the Comm1551oner who was t%e Pre51dent of the Trlbupal : :. o

| .
nvarlably carrled the day. The natlve -members sat wlth him

rldlculous as“‘pect of the whole s:.tuaaon wWatever judgment

lone was recorded in

' the Comm1551oner sat alone, ‘it is not clear-whether he applled

‘.’

natlve law and custom in the resolutlon of dlsputes between

natlve and natlve, “and to dlsﬁutes relatlng to ‘land held under

) natlve tenure or ‘his own idea of" what constltuted naxlve law

_and’ custom. It is hardrnot-to agree w1th the views of one \\*\\

commentator ‘who sald, “the (District) Commlssloner had a

"natural predllectlon to apply the law w1th whlch he was famllaar,

namely, Englls‘h law“«ot rather }u.s notions of ity

-

It may be argued 1n exentuatlon that though it.was

unfalr thallow the Commlssloner alone to constltute .a Dlstrlct

R

R : C
‘ . W ' m .« . -

anabueze} Machinefy§of;Justice, p. 60, . T ) ,*'7-
. ' .:._.".'_- . . f . .

-
3 a

. . . . . N o .
-/\- . Lol - '
! a . . . X - o . . »
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4

-‘.Trlbunal, the- new acqulred Jurlsdlctlon of the Dlstrlct Tribunals
' over criminal and civil matters called for am arrangement(ﬁhereby

ta persbn who had some idea and knowledge of the law governing
3

those matters should be allowed to sit. alone and determine the
issues involved. This was partlcularly ’desu*a.ble #V:Lew of

the faet fthat wubjects of ‘Woivilised nations" and native Borns
of fhe\colény had pegﬁn'to.take up their abodes within the '
jurisdictions of the.variéué DiStrict.Tribhﬁals:- Tﬁg-cost Bf

-

prosecutlng a case by a re31dent of George Town in an action

for ejectment before the Court of Request in Bathurst would

qertalnly have been prohibitive. The only way cat of the

dilemma was to éonfef the.necessary jurisdiction on the District
Tribunals presided over.by the Commissioner. It could also be’
argued that the 5istrict Tribunals though empowered to aﬂmiﬁigter

customary law were not the creation of customary law and as

such were n native institutioﬁs whose membership was.gonfinéd
only to natives. As cneaturés of the Legislature they could,~”
and were in fact, presided over by bothinatives and non-natives
applying suchhlaws.aﬁ the Legislature décreed.g

The Districg Tribunals Ordinance i933§?cap. Lg, reorganised
the District Trlbunals. ‘That Ordinance, after a series of o
'amendments, now regulates the admlnlstratlon of justlce in
native courts under an Act now called the Dlstrlct Trlbunals

Act.:_L0 Before proceedlng to con51der the prov151ons of the

T 85ee also the arguments of Graham'Pag} J. in Egba Native
Authority Vs Adeyanju (1936) 13 N.L.R. 27 at 30; quoted by
Nwabueze, Machinery of-Justice, p. 58. :

10cap, 52 Laws of the Gambia 1966 Vol. 3.
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LI Act we may note that in 1933 when the District Tribunals

Ordinance was passed Prov1nc1aﬂ Courts were. establlshed in m

. each admlnlstratlve d1v151on’t0 serve as a Court of Appeal for

N
4
i r
- the District Trlbunals in each d1v1310n. " The judges of these \f
| .

; L] i

i Acourts were, 1nvar1ab1y the Commlssloners or their a551stants. »

e " The Provincial Courts werejhoweveg aobllshed by the Protectorate

4 -
i : Courts Ordinance, lguull in an ‘effort to stream17n§§t%f.admlnlst-‘

'ratlon of ]ustlce. ' _ | .
% ‘ ) Under the reorganlsed system, Dlstg;nt*Trghunaie-naw be
E ' ' establlshed in the Provinces by warrant to exerc1se jurisdiction
| " over Afrlcans w1th1n the territorial llmlz spec1f1ed in such
- . warrant. Subject to the Dlstrlct Trlbunals Act and to any
1imitation that may be specified 1n the warrant est iishing

~ 1t, each Trlbunal has authorlty to administer the , stomary
Y o R law prevailing within its jurlsdlctlon, Mohammedan law relatlng
to eivil status whenever the parties are Mohammedans; by—laWS f
E - made. by a council or by a comm1351oner in force w1th1n the

jurlsdlctlon of the Tribunal; provisions of any Act or regulatlon

which the Trlbunal 1s-e1ther empowered under that Act, regulation

or under the Prov1nces Act to admlnlster, and prov151ons of the
crlmlnal code. - Two grades of Dlstrlct Trlbunals have been

set up, namely Group Tribunals and Slngle Dlstrlct Trlbunals.

-

Grou' Trlbunals may try all .criminal cages whlch can adequately

~

be pun shed by 1mprlsonment not exceeding 12 months or a fine

110rdinance No.‘la of 1944,




-\--. ' ‘ | - E : 87

dalasi is the equlvalent of one pound sterling) or both such
. imprisonment and fine.: Single Dlstrlct Tribunals may now try : M
| 'all,criminal'cases that can adequately be punished by imprisonment
. not enceeding six‘monthe or a fine not exceeding fifty dalasis

- " or ‘both snchhimprisonment and fﬁne. In civil‘matters, the Group

i - .
T T A o 57 1 R S 8 AT T A

Tr;bunals have jurlsdlctlon over causes and matters in whlch the ‘

. demand debt or damage does not exceed five hundred dala51s whlle
| -'the jurisdiction of Slngle ﬂ&qﬁ;lct Trlbunals in ClVll cases 1s,/”’

~ 11m1ted to the value of two hundred and flfty da1a51s. There

s

is howevgr one restrlctlon 1mposed on the Dlstrlct Trlbunals
in the exer01se of thelr customary crlmlnal jurlsdlctlon. The‘
Dtstrlcthribunal Rules fOOk away from the District Trlbunals-
the power to try any offence agalnst natlve 1aw and custom if

such offence also constltutes anoffence under any Act which a

: Trlszal\pas jurlsdlctlon_to enforce, and»consequently may be

[ T T

e

disp ed of by the Tribunal in exerclse of the juPlSdlCthn

under such Act. The Group Trlbunals on . thelr part are generally

=

prohlblted fpom ¢ entertalnlng any action, cause. or ‘matter where

there 1s a Slngle Trlbunal with .jurisdiction in that cause, actlon, A

r-r’

/
or matter unless the Comm1531oner of his own motion or on the

H

application of a party, directs. : y

} Fod The procedures in these courts are informal; the rules of

i evidence are not followed to the letter. Proceedings in criminal

matters ' cognisable by a Distrig{ﬁ}ribunal are commenced by
complaint or information made to the Tribunafczhging sitting

of the court, or if the court is not in seesion to the President

';:-‘_ﬂw;_..-wgﬁ-g—-.-_,.r,.. e e P
.
~
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‘ must report cases'ﬁ%ied by them to the Commissioners of th?:r

‘cases tried by the Tribunal, the particulars of the parties in

88

of the Tribunal. ' The Tribunal or President on hearing the com-

plaint or information decides whether the court will entertain

~the matter. Where the court decides to entertain the matter a

summons is issued égainstathe'accused person to appear before .the

'

Tribunal at the time and place indicated on the summons. The same
procedure for initiating criminal proceedings applies in civil®

matters. The summons may be in writing or may_be verbally com~- _
mﬁnicated fo-the persQn against whom itris issuéd. ~All Tribunals

3

11

—

Division. . Records of court, which must contain entries of

a civil action or an accused in a criminal case, are kept. Despite
. . t
the fact that section 3 empowers the Tribunals to exercise jupris-

. diction over Africans, members of the Armed and Police Forces,

Government employees, Members of the House of Represeptatives,
Justices of the Peace and members of Banjul City Council are
exempt from the jurisdiction of the District Tribunals. Legal

practitioners are' not allowed to appear before the Tribunals;

- evenm prior to the réorganisation of the Tribunals under the 1933

- OrdinanceyLegal Practitioners were not only forbidden to appear

ahd‘plead cases in the Tribunals but -... ° also to é;gue a case

before.a Commissioner or the Supreme Court without special leave

" if the case involved some question of customary law.

The District Tribunals are under the supervision of the
Divisional Commissioners who have access to them and their
recopds. The Commiss%gners exercise wide revisionary powers

P L3

including tﬁexpgﬁgr to order a retrial before :the same Tribunal

.4 '_
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" or another Tr;punal of competent jurlsdlctlon. A Commissioﬁef's”
.rev151onary powers aré not exercisable in any case in whlch an
appeal has been duly flled ‘before the Supreme Court or in ;'
case,other than a case for an order relatlng to guardianship or
custody of a chlld, after the explretlon of three months from:r
the termlnatlon of the’ proceedlngs in the District Trlbunal Y.

By sectlon 26 of the Dlstrlct Tribunals Act any person, who. E
feels aggrleved by the judgment of a Dlstrlct Tribunal or an

Order of a Comm1551oner in exercise of his rev151onary power,
may appeal to the Supreme Court-ln the same manner as 1f such
appeal were an appeal from a subordinate court.

MOHAMMEDAN - COURTS T‘ _ .'

Mohammedan‘Courts, which are mainly located.ih Banjul and
Kanifing in the Kombo St Mary D1v1slon, may- c0nven1ently be
cla551f1ed 'as customary or natlve courts even though they do
not, in the strict sense of the word,administer native law
and custom nor do they exercise jurisdiction over all Africans
1rrespect1ve of their rellglous bellefs. The logic of classifying
these courts as customary ‘or natlve courts 11es in the fact
.that the law admlnlstered by thelr 3 s, namely Mohammedan
Law, "has no pr1v1leged p051t10n, it preval s, where 1t does‘

12

preévail, because 'it is there the local law and custom."

This view was recently re-stated and applied‘by the Gambia

12000 Ames J. in Bornu Native Authority Vs Abatcha
, Magudama quoted by J.N.D. Anderson: Conflict of Laws in Northern
' Nigeria (1957) 1 J.A.L. 88,



and- two Assessors
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Court of Appeal when it stated that "in West Africa, which

1ncludes The Gambia, Moslem law forms part of customary law. "13

The Mohammedan Court at Banjul was first established by
The Mohammedan Law Recognition Ordinance, 1905,lu and Kombo

o

St. Mary Mohammedan Courf was established by -the Kombo St.

Mary Divisién Ordinance 1946.15'-Thé latter Ordiﬁance empowered
the Governor in council, by Or&er, fé confer upon the ﬁohammedan
Court, estéblished ﬁndeﬁ the Ordinanc¢e, jurisdiction to

enforce any of the'provisions of any Ordinance that may be

specified in such order and to impose peanlties on persons who
1

offend against such provisions.. Both Ordinances have. been

consolidated into one Act known as the Mohammedan Law Recognition

Act.ls_ The consolidating Act restates the establishment of the

.courts constituted by a-Cadi who is appointed by the Judicial

Service Commission. The court may be constituted by a "Cadi
N 17

where it is shown that the Cadi is not a
I d

man of uncontested ability. The courts administer.the Moham-

medan Law of the Maliki School in all matters and causes

contentious or uncontentious, between or exclusively affecting

" Mohammedan Africans, relating tO/civil-status; marfiage,

4

L

AN

3per Adeylnka Morgan .J.A. in Theresa‘Saldi Vs Saika
Saldy civil Appeal No. 4/73 reported in (1974%) 18 J,A.L. 190
at 197. )
_1u0rdlnance No. lQ of_1905.
‘150rdinance No. 15 of 1946.

18cap. 124 Vol. 6 Laws of The Gambia 1966.

17An Assessor must be a person of the Mohammedan faith

and must be a Justice of the Peace of the City of Banjul and
Kombo 8t. Mary. The Chief Jusgtice of the Supreme Court selects
the Assessors.
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'éuccession, donations, testaments and guardianship. Théipe//

91

jﬁn@gdictidn.does not cover c¢riminal or quasi criminal matters,
the constitﬁtion of religioué trusts and civil ¢oﬂtract§ other
than marriageé. The procedure and préctice of the céurts

are governed by rules of Mohammedan law. The Chief Justice may-
hewever, with the consent of the House of" Representatlves, make
rules, inter alia, regulating the practice and procedure of

the courts; limiting and defining‘their jurisdiction'relating
to landj; making provision for the avoidance of conflict of law
or jurisdiction between the courts and any othef court or tfibunal v
in Gambia. Appeals from the decision of a Mohammedan Court lie
to the Sﬁrpemg Court which is assisted;by a Tamsir if_an appeal

involves a question of Mchammedan Law.

h

-

B. ENGLISH OR BRITISH COURTS

Apart from the nétive courts another system of court,
which for want of better terminology we. may call the English'orJ
British Courts, was established to gdminister generally all-
Acts of the United Kinédom Parliament decléreé to extend to.
Gambia subject only to local circumstgnces and torany existing
or future local Ordinance. The Berlin Act_had imposed aﬁ
dbligation on the signatory powers to establish in their various

spheres of influence institutions for extending the civilising

~influence of the colonisers. Britain's civilising influence

RN
through the judicial institutions found expression in the
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setting up of a Supreme Court and a series of subordinate or

inferior courts. Tﬁése courts were initially established in

the colony- ‘and as such their jurlsdlctlon were for the most
part exercised in that area until 194% when the Protectorate

saw the establlshment of English Courts on the pattern of

those operating in the colony. We shall for the. purpose ~of _Ei_
our exp081tlon deal with the courts of the colony flrst and then

with those of the Protectorate before a single court system

v
e T e | T e A < e L b i b -

was inaugurated for the whole country.

SUPREME COURT OF THE COLONY

In 1765 a significant event took place in Gambia. In that
year what was later known as the Crown colony of The Gambia,
as part of the Province of Senegambia, was declared a Crown

colony. The constitution of the Crown colony provided for the

establishment of a Supreme Court tofbe pr sided over by a

/

Chief Justice with full powers to‘“hear determine all criminal

i e A+ A e ey T A R e e e i = o

cases, and all manner of civil pleas in tRe territory. Criminal

v

(]

/;//ha\\andcivil matters of inferior nature were dealt with by justices

6f the peace who had all the powers of'justicco’of the peace in

'England, subject only to local circumstances. Appeals from the

decision of the Sug\ige Court in all cases of error in the

common law proceedlngs and in cases of equlty,when the cause

of the suit did not exceed one hundred dalasls, lay to the-

Governor in council with a fupther right of appeal to the Privy

\_;___\\k_ _ Codncii.18~ﬁ$he subsequent affiliation of Gambia-led to the !

)i i R lsﬂartip; Province of Senegambia, . 67=-70.
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. abolition of the Supreme Court of the coldny; its jurisdiction

and powers became vested in the Supreme Court of Siérra Leone
which conducted criminal tﬁialé_in the more serious.cases and
eXerciBEd'jurisdictién'in.Civil matfers that could not be handled
by justices of'the peace. Tﬁe sefveraﬁce of the administrative
1link between the two colonies inevitably led to the  severance

of their judicial}systems. A Supreme Court was therefore

established for the colony of The Gambia. o .
The Supreme Court so established continﬁed to function
until the Ordinancé‘establihhing it was amendeq'and preplaced
by tﬁe Sup;éme Court Ordinance lBBQllg The Ordinance confirmed
the establishment of the Sﬁpfeme Court of the colony as a
Superior Court of Record with unlimited jurisdiction and powers
simi%fr to those Qested'in fhe High Court of Justicé in England

except the jurisdiction vested in and exercised by the High

Court of Admirality unless such jurisdiction became exercisable

. by the Supreme Court by virtue of an Imperial Act. The Court

exercised the same powers and authorities of the Lord High
Chancellor of England with regard to infants, lunatics and
idiots. The exercise of the. Court's jurisdiction in probate,

divorce and matrimonial causes was, subject to the provisions

. of the Ordinance, to be exercised ih_conformity with the law

and practice for the time beihg-in England. The laws administered

190pdinance No. 4 of 1889. UPon the separation.of Gambia
from Sierra Leone the first Ordinance that dealt with the

. establishment of the Supreme Ccurt was Ordinance No. 5 of 1888,
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‘by the court wgre the commen® law, the doctrines of equity and

sfatutgs bf.genéral @bplication in force éﬂ NoVembér;l,‘lQSQ;
éll Imﬁerial A9ts declamed_to.extend:to-Ggmbia;;and customary
law betweeh nétive and naﬁiVeg Ali cri@iﬁ51 éé§es were'tr§ed
beforé“the Chief Magistrate (as the .Clief Justi@e-wés'then
éalled) with a jﬁry of twelve men whére the cpiﬁe is punishable
with.death.l Persons charged with an offence not pﬁnishablé‘
with ﬁ;;;; may elect to be triea by the Supreme Courtvwith the
aid of agsegsors whiie the Attqrﬁey;eeneral hig an option to
apply fof an order for trial by assessors instead of’trial by
jury.20 Civil causes were tried before'the Chief Justice

L

without a\jury.

IHE'BATHURST AND KOMBO ST. MARY MAGISTRATE'S COURTS v
The Bathurst Magistrate Court was.established by the:;Bathurst

Magistrate's Court Ordihance 19162%

and was presided over by
the Colonial Magistrate, any qu or moré,Justices of the Peace
or any person appointed to be a Magistrate of the court. The.

Colonial Magistrate was a stipendiary magistrate. Justices of

“the Peace'were not, and still are not, by virtue of their being

Justices of the Peace, magistrates though in somg cases limited
judicial powers of magistrates are-conferred on them.
The ﬁ;mbo'St. Mary Magistrate Court was first established

by the Kombo St. Mary Diviéion Ordinance ‘and, like the Bathurst

20J.H. Jeafey, Trial by Jury and with the aid of Assessors "
in Superior Courts of British African Territories (1960) Vol. 4
J.A.Ll PP- 139-11"10 '

215 dinance No. 28 of 1916.

.



‘Magistrate's Court, was eubordlnate to the Supreme Court. It

" ‘more justices of the peace for the colony, a subordinate court
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exerc1sed the same jurlsdlctlon in criminal matters as the
Bathurst Maglstrate Court - It was presided over¢by the Colonial
Maglstrate, in whlch case the court was regarded as a Magistrate
Court of the first class- ahd when presided over by two or
of the second class. .The practice and procedure ofwthe court
in exercise of its‘crimihal jurisdicfion were assimilated,
as nearly as clrcumstances permitted, to the practlce and pro-
cedure observed in the Bathurst Maglstrate s Court,

Both subordlnate courts, apart from trying summary con-
v1ct10n offences, were also required to condkst preliminary

investigation into 1nd1ctable offences for the purpose of

determining whether the evidence adduced against a person is

sufficient or establishes a prima fac1e case for his commital

to the Supreme Court. If on a fair eppraisal of the evidence
adduced the magistrate cohes to the conclusion that there was.
no suff1c1ent evidence or prlma facie case to warrant ah
accused person s committal he was bound to acquit himj in all
other cases he was bound to commit Him. |

ﬁoth sghoréinate courtsxwere)uhder e Ordinances that
set them up,required to forward a monthly return of the cases
decided by them to the Supreﬁe Court for the phrpose of review,

In addltlon to the power vested in the Supreme Court, every

_subordlnate court was reqdlred to keep a register containing

' all complaints and offences. The Attorney-General, Colonial
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Secretary and Prineipal Auditor. had accdss £o

all times. Another‘additional.means of the control of the
‘courts was provzded for 1n the Cr1m1na1 Proceduve Code whlch
by section 65, stlpulated that if upon the hearlng of amy -
(criminal) proceedlngs under this gode it appears that the capsef.
or'matter isuoutsidé'fhe limits of éhe juriaaictio; of the court,
sucﬁ court 'shall direct the. case to be transferred to fhe court
having jurisdiction. The court having j&risd;céion has ihvariably
been the Supreme Court as there ﬁas no intefmediate court Between
the Supreme Court and the Magistrate Courts. The dlfference
in the power,of thetyaglstrate courts was their Jurlsd;;tlon
to punish; while the Colonial Magistrate could, as a Magistrate
of the first class, impose a heavier penalty, a Magistrate
of the second class could .not though he cowld try the’same
offence as a maglstrate of the second class, ° ) . ,l -

As we have had occa51on to observe, the subordlnate courts

b

. operating in the colony were not established in the Protectorate.
To extend the criminal jurlsdlatlon of the Bathurst Maglstrate
.Court to the Protectorate, the Protectorate Ordinance of 1894
prdvided that the Commlssioher was to .exercise the same criminal
jurisdiction over Britiah subjects or subjecfs of civilised
powers as was exercised by two justices of the peace or the
Manager of Maccarthy Islan&. Subsequenfly,'by Ordinancp'No.‘7
of 1902, the Police Court (as the Bathurst Magistrate Court |
was then known) was declared to have in pésPec{ of mattefs
within the Protectorate thersama ériminal-jurisdetion as it
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possessed in re €ct of matters occurring within the-colony. . = ~

Id !

eir E?i@lnal Jurlsdlotlon both .courts were under
]

duty to apply,and admlnlster the same law as applled and?

admlnlstered by ‘the Supreme Court except/gustomary and Iglamic

\
Laws.- Both courts had no appellate jurisdiction.

r I 'V .
OURT OF REQUEST - «'/fﬂ ’ \\

ThlS was perhaps one of the oldest subordinate courts

[}

-,\Of_Gambla. It was.establlshed by'the Court'qf Request Ordlnaﬂhe
-188222 but laéér aﬁendgd 5y the-Cdurt of Request Ofdinance, 1899;23.
The Court held éiétipgs in the colony on every Friday of the week
and was presided Qﬁer by the Colonail Magistrate or two

-commissioners of the court who had jurisdiction in:

~(a) all pleas of personal action where the debt or
damage was not more than two hundred and fifty
dalasis whether on balance of accdunt or otherwise;

-+ . (b) any action in which the debt or demand claimed con-
' - ¢ ' :
sisted of a balance not exceeding two hundregdnand
L3
- flfty dalasis after an admitted éet off - reco _rable

~

‘by the defendant frqm the plalntlff- - j

" hj

(c) a ons of ejgctmentlor in which the title to

22Ordinanc_e‘No. 6 of 1882.
23

‘Ordinance Ho.‘ls'of 1899,
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hundred and fifty dalasis;

EEEEr

All actions were trled ‘summarily. - The court ha :Po juris 1ct10n

in. actlons relatlng +to mallclous prosecutlon, 11be1, slander,

.'

_crlmlnal conversation, seductlon or breach,pf promise of marrlage.

Mlnors were . allowed to sue for any sum of _money due for wages

2-1
or for plece of work or for work as a servant as if he were

an adult. e Y
~The KomboﬂSt. Mary Magistrate Court exercised the same
. \ S ~ ./ -
civil jurisdiction ‘as the Court of RBquest at Bathurst and

foliowed'the practice and procedure as were observed by the

' ;Court of Request. The ]urlsdlctlon of the Court of Request -

.was exerclsed by the comirissioners in the Protectorate, and.
' subsequently, under Ordlnance No. 7 of 1902 . by the District
Tribunals. In the exercise of its jurlsdlctlon the court is
subject to the same control as'the magistrate Courts; it admlnisted

the same law as the .Supreme Court with the exception of Customary‘

‘o

and Islamic Laws. t

HIGH COURT d? THE PROTECTORATE' o C

The ngh ‘Court of the Protectorate was establlshed by the

uzu

Protectorate Courts Ordlnance, 19u as the prlnolpal court

A o .
'of Judlcature for the Protectora@e. It was constltuted by the

Chlef Justlce of the colony, and any Deputy Judge of the Supreme.
Court of the colony. was 1pso facto a Deputy Judge of the High

a,

»- 2% pdinance No. 13 of 19,

-
. . . . . L] .
’ .
. B . . f
[ . . . . 1
. ' & . - : L
.

- . ' \ -



P T T

[ S

UL A

e

o a e I AT T s ULt

99

) Court. It exerclsed the same jurlsdlctlon, in respect of
'matters occurrlng within the Protectorate both 01v1l and crlmlnal,
as the Supreme Court of the Colony. ‘The Governor in Council

\

) had power to direct that the ngh Court may not exercise or1g1na1
ﬂ\\\v jurlsdlctlon in any SUlt which 1nvolved any .issue relatlng to
tltle to. land or tltle to any 1nterest in land whlch was subject
to the jurlsdlotlon of a Dlstrlct Trlbunal or 1n any matter
relatlng to marriage, famlly status, guardlanshlp of chlldren,
1nher1tance, or dlsp051tlon of property on: ~death and subject to

. the jurlsdlctlon of a District Trlbunal.
1’,

f' In the exercise of its c1v11 and eriminal- jurlsdlctlon,‘
" the ngh Court was requlred to apply and administer all statutes,
Ordlnances and Rules of general application in the coldny and

ﬁ\\::% force thereln in so far as the same were con31stent with

the Protectorate system. All natlve laws and custom exlstlng

-

1%

! in ‘the Proteotorate were, where g‘%rrepugnant to natural justice.
nor 1ncompat1ble with the laws of" England or with any Ordlnance
*4? \ﬁbf the colony app}ylng to the Protectorate, to be enforced and
applled in all matters arlslng in or relatlng to the Protectorate.
. o | o

L]

SUBORDINATE OR MAGISTRATE COURTS .

"S ' h Thffse were established by section 12 of the Protectorate
) £ : : : ’ :

- Courts® %rdinance in every'Division of the Protectorate. All '_-
subordlnate oourts of the Protectorate were styled the Maglstrate .

Court of the DlVlSlon in which the subordinate court is

51tuated and were pres;ded over by a maglstrate who exer01sed
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jurisdiction within the Division in-whieﬁ the court #® con-
stituted, ,There'were two,grades of Hagistrate's_Cogrts esf;
ablished in eaéh‘diﬁiSiOn: The Colonial Hagisfrate, Seﬁior‘
CommlsSloner were all FlPSt Class Maglstrates in each and every
'D1VL51on whlle every comm1551oner was constituted a First
‘Class Maglstrate w1th1n hlS admlnlstratmve lelSlon. Every.
:admlnlstratlve offlcer was by Virtue of hlS office a Second Class
éeglstrate in the d1v151on in which he was.- app01nted as such.
All subordlnate courts ‘exercised both civil and eriminal
jﬁrisdlctlon in matters arising within their territorial juris-
diction and exercisea concurrent 5urisdiction with District
Tribhnals established under the District Tribunals Ordinance,
1933. First Class Maglstrates had jurlsdlctlon 1n all. cr1m1na1
casés punishable with 1mprlsonment not exeeedlng two years; a
flne not exceeding one thousand dalasis or corporal?punishment
when confirﬁed by the Supreme Court Magistrates of the Second
Class had power to try all criminal offences punishable by
imprisonment for a term not exceeding six months; a fine not
exceeding two hundred and fifty)dalesis, or aorporal punishﬁent
when confirmed by the Supreme Court. |
The civil jurisdiection of these-courtsleééenﬂed to:
(1) all pleas of personal actions:
(a) where the debt or damage eleimed did not exceed
one hundred dalasis whether on balance of7aeeount

or otherwise;

Y
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(b) where. injah.action‘fhe'debt or emand cléimed
con81sted of a balance not exceedlng one hundred
‘dala51s after an admltted set off recoverable by

 the defendant from the-plalnf;f}; or

(c) where a, demand not exceedlng one hundred da1a51s

. was the whole or part-of the: 11qu1dated balance of
alpartnershlp'account or thelamount or part of the
'aﬁoupt of a‘dds$ributive'share under an inteste4cy

. or any .legacy under a will.
o ' ) .

- (2) all actions of ejectment'er‘actions in whicﬁ tétle to
any. coporeal heredltaments where the value of the
lands etc. did not exceed one hundred da1a51s,

(3) all claimé’of:rellef by way of 1nterp1eader‘whered
the debt,‘money, goods or ehatties or the proceeds or
vdlue of any such goods or chettles'did not_exceed|dne
hundred dalasis, ) .

(4) any action:or matter which was cognisable by the Court

of Request. .

Every subordlnate court was requlred to submit to the
ngh Court returns of cases tried by 1t._ The ngh Court had
authorlty and power to order any c1v11 case pending in any
Protectorate court to be transferred to another court of equal
or superior Jurlsdlctlon or to the Court of Requests. A sub-
ordinate court likewise had‘power at -any stage'of ¢ivil or

criminal proceedings to order such proqeediﬁgs to be transferred

for trial by any District Tribunal having jurisdiction to
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entertain suoh civil or cirminal proceedings. L//}ﬂg’

‘The subordlnate courts like the High Court administer the
1aw in force in the colony so far as it is appllcable, together
Wlth such local laws and. customs as are not repugnant to

natural justlce or 1ncompat1ble with the principles of the laws

of England

F

C. APPELLATE COURTS

A colony &ubject to British rule and sovereignty is
governed by the general orinciplés of adminstration of law in-
cluding appellate jurisdiqtion; The appeilate eburts ip-Gambia
are hisrarchioally graded withivarying degrees of authorit¥ in
their judicial pronpuncements. _ ) : Y
" The District Tribunals as we have seen, though not belonging
tolthe category of British subordinate courts, were courts
subordinate to the Supreme Court or High Court of the Protectorats
to which appeals lie from all decisions of the DistrictﬁTri-
bunal orta commissionsr sxsrcising his ﬁowers of review. Décisions
of the Magistrate'Court were aopealable.to the High Court, iu
the case of the Protectorate Courts, and to the éupreme Court,

in the case of the colony courts. In civil matters the leave

of trial or appellate court must be obtained if the value of

" the matter at issue did not exceed twenty-five dalasis.

. By an Order in Council of 1891, the Supreme Court of

Sierra Leone was constituted a Court of Record to hear/an

determine appeals from the Supreme Court of the Colofly of %he
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Gambia. A pefsoh aggrieved by any final judgment or decree of
the Supreme Court of'?he Gambia may appeal to the Supreme'Court
of Slerra Leone w1th1n three months, appeals from 1nf§;iocutory
proceedlngs may be filed within fourteen days. A supra national
Court of Appeal--the West ‘African Court of Appeali(w.Aib.A.)-h
was established or more cofrectly re-established in 1928 to
rgceive and heaf'appeals from the Supreme Courts of'tﬁe foq?
'British West African Colonies; fhe Opder in Council establishing
W.A.C.A. was subjééted to many amendments which were consoli-
dated into thé West African Ccﬁrt of Appeals Orders‘in Council,

1928—1935;25

lthe-Ordéfs in Council created the office of the
President of the Cburt. Hifherto the court consisted of the
four Chief Justices of.the colonies which were serviced by the
appellate cour%. By the,West'Africah Court of Appeal Rules

of that year” appeals ffom judgment and orders of the Supreme
Court of Gambia were to be heard and determined either in Gambia
or Sieéra Lebne. The time limit for appeals was the same in
interlocutory matters and final decisions of tﬁe Supreme Court
as that which governed appeals to the Supreme Court of Sierra
Leone; 5ut, subject to the discretioh‘of the Appeal Court, the
time'limit'could‘be eniarged; Application for special leave to
~ appeal was to, be made within 1Uu days and where such leave was

- granted the appeal must be filed within 14 days. In civil

‘mateers, for an appeal to be entertained by the court, the

255 1. 1948 No. 1330.
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cause or matter must not be less‘than two hundred and fifty

da1a31s.

» o The attalnment of nationhood, flrst by Ghana and ‘then
Nigérla, 1?d to the dlSlptegratlon of the West Af;lcan Court
of Aﬁpéal by-thg_ﬁithdrawal of thése two nations from the. jurisQ
dictioﬁ of the court. A Court of Appeal was set up for Gambia
and Slerra Leone by thg Slerra Leone and Gambla (Court of Appeal)

Order in Counc11 1959, 26 Procedure for appeals and the appellable

valLe in ecivil matters to the new court of appeal contlnued to
be governed by the W.A.Q.A. rules and exerc1sed all the powers
of W.A.C.A. 1in relation to ilerra Leone and;Gambla. The
Judicial Union--at least at the appelléte-level-—between'Gambia
and Sierra Leone was put to death when Sierra-Leone established’

its'own.Supreme Court that was not, and is not, supreme .in

name only but in law as well. A Court of Appeal name
Gaﬁbia Court of Appeal, which has‘thf practice of MHearing
appeals twice ‘annually, was established to receive and hear
appeals from the Supreme Court of Gambia. Its practice and
procedures are the same as those oé its predeéessofs. Appeals
lie from the Gambia Court of Appeal to fhe Judieial Committee

of the Privy Council whenever the substance of the suit is worfh
at least two thousand and five hundreéd ;dalasis. An aggriebed
person could apply for leave to appeai under section 5 of the
West African Coﬁft of Appeal--this should no#d be read as The

Gambia Court of Appeal--(Appeal to Privy Council) Order in

s

3.I. 1959 No. 1877.
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._council. This section provides that "Applications to the court.

for leave to-appeai shall be made by motion or petition within

21 'days from the date of the“judgment to be appealed from, and

the applicanf shall give the opposite party notice of his

intended application.” The Privy Council however did not, in

Attorney—General of The Gambia Vs P.S. N'Jie,27

think that the
statute was intended to say what it said. -The Privy Council, -~
through LordlDenning, argued that "if section 5 is construed
literally, it does seem to lead to the result reached by the

West African Court of Appeal: for an application remains an

'intended application' until it is heard in court. But this would

‘mean that the application itself would have to be heard within

21 days. That cannot have been intended. . . . All fhat wag

intended was that notice should be lodged with the court within

. 21 days: and a copy served on the oppoéite party as soon as

possible and in any case a reasonable time before the date of
the i'learing."28 The court toock it upon ifself_to redraft the
statute in terms that would avoid what it believed to be an
undesirable consequence fesultiﬁg from a literal reaéing of the
clear words. But there is no justification for this as the duty
of a court is to éxpound and apply the words of a statute where

these are unambiguous; to adopt a technique to circumvent the

clear meahiﬁg'of words and plaéé:upoh them interpretations to
: ‘ : . - 1.
avoid what the court consié%rsw as an unjust result, amounts

- 27(1961) 2 W.L.R. 843. o o

281p34., p. 854. | e
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to a usurpatign of the functions of the Legislature.zg

GENERAL OBSERVATIONS

£

Thls sketchy survey of the development of the courts
in Gambia .is not exhaustlve and does not clalm to be exhaustlve.
It only gives in general outllne the development of the courts
and the administration of Justice thereln. As we have already
noted, when a Supreme Court of Judicature was established for
The Gambia after its separation from Sierra Leone, that court
had its jurisdiction limited only to the colony. The Pro-
tectorate was serviced by District Tribunals, which administered
all sorts of laws though with limitations set out in the warrant
establishing them. The statutoryﬁiétqgnition'given to the
Distriet Tribunals to admlnlster native law and custom was
intended to use the DlBtrlCt Tribunals as organs for promotlng.
an efficient system of native administration ' and this could only
be achieved by maintaining intact some of the institutions ahd
traditions of the native Gambians. The District Trlbunals -
themselves were, in some cases constltuted by men who were not
30 but men chosen by the colonial
government for the purpose of administering justlce to thelr
peers. The Pre51dent of the Tribunals, who 1nvar1ab1y was the

head chief of ,the District in which -a -particular tribunal is

29See generally E.A. Drledger. Constructlon of Statutes
(Butterworths & Co. ®anada Ltd.), pp. 1-26.

30Th15 is partlcularly true of the present era.
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situated, 6wés his allé¥iance +o fheLadministratioq by whiéﬁ_
he céuld be removed form office at‘épy time. He of d?urse did
have a great influence on the other méggers of the tribunal.
His‘position both as head chief of the'Disfrict--in which _‘; ‘<
capacity he sepved'as a strong link béfween—hiéjdistrict1ahd fhg .
cenfral administration--as well as fregidént of the Tfibuhal_

amounted to conferring judicial and executive power on the same

~indiviidual ‘and thereby associating the Distri@t‘Tribunals with

the administration. The only faith one can place in the

-~

‘administration of ‘justice by the District Tribunals is the system

of appéals‘to the Supreme Court. We did observe that legal
practitioners are probhibited from appearing in the District
Tribunals; at some point in the'deVelopment of our legal systmé

legal praétitioners_were even forbidden to appear before the

~ Supreme Court in appeals from the District Tribunals. This has

however been abolished; legal préctitibners may appear before

the Supreme Codrt in appeals from District Tribunalg.31 One

_Questionable aspectﬂintfiﬁvadministratioh of justiée'by the

courts has been the equation of native law and custom with Moham-

medan or Islamic Law. Indeed section 11 of the District Tribunals

Act does draw a distinction between Islamic law and customary

et

o ¥
31The_aboli_tion of the practice of excluding legal.

praétitioners to appear in the Supreme Court to argue appeals
from District Tribunals has not been given any statutory force,’

. The writer stumbléd over a correspondence between the Attorney —

General of Gambia and the Chief Justice wherein the former sug-
gested that consideration should be given to allowing legal

- practitioners appear in the Supreme Court to argue cases invoiving

questions of .customary law.
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ios
law by enjoining the Tﬂ{gunals to adminster‘both laws.. The
distinction is further made Sy the Mohammedan Law Recognition
Act, Wthh establlshed courts primarily for the admlnxstratlon
of Mohammedan Law. The Gambia Court of Appeal by its gdherence
to precedent seem .to 1gnore.thla dlstlnctlon.32 ‘The approach
of the court apart from belng influenced by precedent was per— :
haps influenced by the fact that the District Trlbunals, and for
that matter the appellate courts, which are gstaffed by men who
are themselves nof Tamsirs, are unlikely to draw any distinction
betwéen Mohammedan'law and'eustomary law sinee'i; appears that

it was not envisaged that the law of the books as distinct from

-

.practice of the people would be enforced under .the District

pribunal Act.oo

.:The British established courts did no?, in the opinidn of
the ﬁaesent writer; fulfill the ideals for which they wefe '
set up. The Protectorate had no court until 1944; the Supreme
Court of the colony, which was‘supposed to exereise jurisdiction
over matters outside fhelcompetence of the subof&inate coufts,
was under staffed--only one judge--and far removed from the
people, and even when a High Court was establlshed for the Pro-.
tectorate the Judge of the Supreme Court of the colony was made
the judge of the High Caurpt. The resulting consequence of this
was the entrusting of judicial responsibility to the administrative

officers who dispensed "administrative justice" instead of

justice according to law. At the close of the colonial period

32neresa Saidi Vs Saika Saidy (1974) J.A.L. 190.

33 J.N.D. Anderson: Islamic Law in Africa (Frank Cass § Co.
Ltd., 1970), p..227 and footnote 10 thereof.

LY
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some changes wére intfoduced in the court system. The dis-
tinction between the colony and Proteétorate Court‘system was
abolished and a single Supreme Court established for both areas.
The Cé%oniﬁl Magistrate“ﬁ_Cou:t was abolished and three grades
of Magistrate Courts created. The Court of Request was
substiuted for by the Subordinaté Courts which exercised civil
juriséic&ion in matters wiﬁhin the jurisdiction of the Court of
Request. By far the most significant change brought about by
the "amalgamation of the Proteétorate and colony systems related
to trial by Jjury. Hitherfo in the colony aljury system was in
operation for the trial of serious offences whereas in the
Protectorate the Judgé of the High Court tried all ééées without
jurofs or even assessors, The new system wihtout.abolishing the
jupy system, ‘modified it in su;h a way as to make trial by

jury for the most serious offences operative tﬁroughout The
Gambia.

We only want to méntion that the system first introduced
by the colonialists.has endured eveﬁ after independence. The
Personnel of the courts--the subdrdinate courts--has not radic-
ally changed. Administrative officers are gradually yielding

their judiéial functions to what are  termed in Gambia as

‘Travelling Magistrates. The majority of the Travelling Magistrates

are of course non professional magistrates drawn mainly from
court Registrars and justices of the peace! Their presence on
the Magisterial bench only serves to divorce the administration

of justice from the executive but they do not serve to solve
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the long standing problems of Gambia,ﬁamely‘administrétion'of
; - ) e

 justice by lay men. The system, like the laws administered

of the legal'systém and its administrdtion the erstwhile .

by the courts, has been inherited by The Gambia and Gambia
grew with it to'hationhood; But whatever may be the defects
colonial masters of Gambia can ppoudiy boast that tl.2 Britain's
important legacy to Gambia at the end of the colonial period

was the intréduption of the Rule of Law and Brifish cohceptions

of justice which has had the effect of civilising'and enlighfening

the native Gambians.



Lo CHAPTER FIVE

\

THE ELECTORAL MACHINERY AND THE GROWTH OF THE FRANCHISE

. -’ N

The era of c0n81tutlonal experimentation’ was domlnated
by demands ‘for the introduction of some measure of elective
representation in “the Legislative Councii. Slncetthe establisHhment
of the Council in 1765 unofficial membership was based on
knomlnatlon.. The device of the neminative Principle gave the
Governor extraordinary powers to thrust on the communltx¥ripre- ,
sentatives who did not ordlnarlly represent the publlc opinion '
of the communlty, and in many cases were only used to mask the
undemoc%ftlc nature of the Council. ~ When, therefore, the
various territorial committees of the National Congress of v .
British West Africa began tb put pressure on the local colonial-
admlnlstratlons for the 1ntroductlon of elective principle in u
the Counclls, The Gambla branch also flooded both the Colonial.
Offlce and the Governor 8 Offlce?w1th demands for elective i7
prlnclples. Gambla s demands were,however modest and realistiec.
It was not the 1ntentlon of the local terrltorlal committee to
wrestle from the colonlal administration the complete respon-
s1b111ty for the admlnlstratlon of the colony, nor was it its
1ntentlon to abollsh the Governor s autocratlc powers masked in ‘i?-
the prlnclple ‘of 0fflClal majority. ~The demands for elective |

<

measures were, at that stage of the country 8’ const1tut10na1

. development, 1ntended tq achleve a lxmlted franchlse that would
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pecple and also initiate the first portent crack in fhe.poWere
of the Governor.® - T o . i ‘
THese dehanﬂs;-ﬁOdestaahd realietic‘as‘tﬁey were, were

brushed aside by the colon1a1 admlnlstratlon becausé the

admlnlstratlon felt the demands emanated from a group of individua

who d1d not represent the majorlty of theé//;al 1nhab1tants.

Thus Gambla had td content herself w1th r p‘eaentatives who wefe .

chosen for them by the Governor.

‘.yt

The era of part1a1 self-government,howeveq,ushered in libera

constltutlons that were. almed at 1nvolv1ng the 1coa1 people
'\

in the management of their own affalrs.' It was an era that gave

4

the greenllght for- the actlve, though gradual dlsmantllng of ,
the powers of the colonlal reglme.A ‘The process of dismantling .
the Rowers of Ehe colon1a1 regime also inyolued the ﬁrocese of
not: only transfebring,ﬁesponsibility but also pdwef_to +the local
inhabitants who would thenceforth fake'fheir'seafs in the

Legislature, not as nomineés of fhe;Governer but as eiected

-

‘representatlves articulating the oplnlons of the community they

S

represent. .In order to achleve a stable tran91t10n from nominatiw:

to elective- representation various electoral laws -were formulated.

It is proposed to devote this chapter to an analysis of

the electoral laws and the gradual grantipg of *the franchise.

The analysis of the electoral laws will not be confined to a

, mere: outlining of these laws ag they were or are to be found.

in the statute books; where possible, the defects in these laws

e

’

lror the arguments put forward by the advocates of elective
representatlon and its opponents see Dr. J.A. Langley: Pan African.
ism and Nationalism in-West Africa 1900- 19u5 (Oxford University i

_Press, 1973), PP- 141 153.

. . ,
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will be pointed out{ It is also proposed to p01nt out one or w
,two 1solated 1nstances ‘'of the court's approach in applylng some
of the pr visions of the electoral laws to dlsputedrelectlons.
As the cofrts of The Gambla haye not attempted to explain the '
.object of( ome qf the prov1sgons relatlng to dlsputed electlons,
we will, ‘re ylng on judicial _ de0151ons from other jurlsdlctlons

that have electoral 1aws 51m11arly worded ‘as that of Gambia,
‘attempg‘to prov1de that explanatlon.

"By section 20 (2) of The Gambia (Leglslatlve Counc11)
brder in council, 19462 prov151on was made for! the electlon of
the Blected Member to the Leglslatlve Co;ncll It is pertlnent

'to note that only one Elected Member was provided for and this
was confihed to Banjui and Kombo St. Mary area where enough
educated persone could be found.. The Order in.council did not
“speli out the procedpres for -eleetion nor did it mention any
of the‘matters that are usually eovered by election laws; it
" merely specified a list of matters for which laws may be made.
The Governor was empowered under section’ 20 (3)ito make
}regulations regarding‘the elction of the Eiedteé Member.‘ The
 Governor, by virtue of,section 20, (3) of the Order in Council,'
' promulgated The ‘Legislative-Council (Electoral) Regulations,
l1947.3 Under the Regulationthhe colony area was declared an
electoral district (8.6). Any Brltlsh sub]ect or’ Brltlsh

protected person who had attalned .the age of twenty flve years

and had, for a period of at least twelve months prece:ding

—r— — . : S
25.R.0. 1946, No. 2084 and S.R.0. 1947 No. 25804,
3Regulation No. 7.0f 1947 L.N. No. 71 of 1947.
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the day on’which the_Registéring Officer issues notices for .
\;ﬁe fegistration of voters, been ordinarily resident in the

Electoral District was qualified to have his. name inserted on

‘the register 6f voters. Persons convicted by any competen?_//\h”

Britigh Court of felony or any offence punishaPle by death ox
imprisonment exceeding six monfhs and had‘not received a free
pérddn; or a person of unéoundAmind so found under any law in
force in the coloﬁy? cr a peréon employed 6r retained on behalf
of a candidate at thghelections as an égent, clerk’ messenger, -
or in other capacity; were all disqualified to vote'(sedtién

6 (2)). The qualifications for voters applied, mutatis mutandis
to the qualifications of a candidate. No'iﬁcome or property

qualification was essential as was in the cdase of Ghana), Sierra

Leone and Nigeria.

The Registering Officer was empowered under the Regulations
to conduct investgiations aé to the qualifications of any person
claiming to be qualified to vote. Hé had ample diséretioﬁf%o
require evidence to be given.bn oath or affirma.'t'ion.u It would
appear that the Régistering‘Officers exercised a dual function,

- . .
one_ administrative and the other quasi judicial. The quasi

'judicial function is exercisable when he takes evidence to

determine the entitlement or otherwise of a claimant to be
registered as a voter. His determination as to the issue of a
_person's entitlement to be registered is not final. An aggrieved -

person had a right to appeal to a Revising Court within ten -

o

\__
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dajs after the gdmpilation of ‘the register of voter-s.5 In
hearing appeals, the Revising Court wae te‘apply the law and
s rules of ev1dence as are applled by Magistrate. Courts in civil
cases,. Further appeals lay to the Supreme Court (colony) on.
.points of law material on the result of the case.6 f .
| Other related matters dealt with by the Regulations were
the nomination of candidates. A‘candidate had not only to
possess the‘qualificatiene of a votef but he must, in order to"
be eligible-for election, ﬁelnominated by -at least three voters.
The nomination papers; which must reach the Returning bfficer
not later than seven days ‘before the electlon date, must be

° .
sdbscrlbed to by both the candidate and hlS three nomlnators.
A person who obqects to the nomination of a candidate could
serve notice of his objection on the Returning Officer at
least ferty—eight hours.before‘the opening of the election.
The Returning Officer's ruling on any such objection was final,
rsubjeet to -any ‘action that may be brought by way of an election
petition. Voting was by secret ballot; but the Secrecy,of the
lvotlng method was more apparent than real since an 1111terate
voter was requ1red 50 dellver hls ballot paper to the Presiding
Offlcer " who places a, cross agalnst the name of the candidate
of the, voter s choice. Though the Presiding Officer was required

to read_the names of all the candldates on the ballot paper

and to put a cross.agalnstAthe name of the candldate of the
L] . L .

s 10.
6s. 3s.
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voter's choice in the presence of tﬁé voter, the system had
little to commend itself since it could be open to a lot of

abuses. An unscrupulo@s Preéiding Officer could easily defermine

" the outcome of the election as there was no guarantee that he.

would do exactly as directed by a voter. The chandes of abuse
were really great as the majority of the colony residents were

still illiterate.

The 1947 Electoral Regulatlons were revoked by the Legis-
1at1ve Counc11 (Blectoral) Regulatlons, 191+8.7 The new
Regulations did .alter some of the prov151on under Regulation
No. 7 of'lQH?'though the alteration were not so fundamental.

The scope of a voter's dlsquallflcatlon was now widened. In -
addition to the dlsquallflcatlons under the 1947 Regulaklons,

a’ person serving or has within the immediately preceeding ten
years completed serving a sentence of imprisénment of or

- exceeding six months in any part of His Majeét}fs Dominions or
in any terrltory under His Majesty's protection and has not

received a free pardon, or. was by virtue of hlS owWn act under

any--acknowledgement of allegiance, obedience or adherence to
>

a foreign power was dlsquallfled to vote. Votes continued to be

given by ballot but - w1th “the varlatlon that the ballot of each

voter contalned the full names of candldates a9~1ndlcated on

their respective nomlnatlon papers. The ballot’ papers had

numbers prlnted on the back and each had a counterf011 attached

o o -~ o
"Regulation No. 5 of 1948, L.W{ No. 36 of 1943.
< : ‘ RN
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with the same numbers prlnted on the face.

The most 51gn1f1cant change 1ntroduced by the 1948
Regulations was the relaxatlon of the rule that a voter had to
vote at the polllng statlon located in hls‘reglstratlon area.
It was necessary not to applytthe strict letters of this parti-
cular rule since it would have the‘effect of denyipg persons,
emPloYed to assist the Presiding Officer in the supefﬁision
of elgctlons, the. rlght to cast their votes. Constables on

duty at, or assxstants to or clerks employed by the Pre31d1ng

.Offlcer at any polling place,were allowed to vote at polllng

places other than at the polling place designated for them by

the register in which their names appeapea. Té prevent double
voting the constable, assistant or clerk, as the case may be,

was required to produce a certificate under the hand of the
Returning 6fficer stating that the constable or other officer,

as the case may be,lwas registered as a voter before he was
allowed to vote. A copy of the ceﬁlificate‘was invariably
furnished tqrthe Presiding Officer at the polling place for which
the person to whom the certificate related was registered. .
Regulatlon No. 5 of 1948 did not effect any fundamental change
in the electoral laws.' The illiterate was still obllged to

cast his votes through a_third person. The problems of identi-
fying'voters were-'not solved and the persistence of this
particular ﬁrobiem was open to abuse as many Gambians bear the
same name and.same.family.name. This sas bound to lead

to impersonations;.the ‘answer of the administration was to
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enagt é pravision which stipulated,that if a person representing
to be a particular voter named in the register of voters applies
for a ballot paper‘hfter another person has voted as such voter,
the applicant éﬁgll, upon satisfaqtory proof of the fact that
his name is on the register of voters'aﬁd thgtrhe_did not vote
at any other polling station, be.entitled to mark a ballot
paper in the same ménner as ahy other voter;' These ballot papers
. were categorlsed as tendered ballot and were not counted for the
purpcse of determlnlng the ;;%come of an electlon. The admlnlst-
ration's panacea to the problem of 1mpersonatlon did not prqfide
a solution. | |

The 1948 Electoral Regulatlons were amended in 1949 by
the. Legislative Counc1l (Electoral) (Amendment) Regulatlons
.1948.8 By that amendment the Registering Officer was required,
on the publication of the election date, to furnish the Returning
. 0fficer with copies of thé register of.voters for the Electoral
District bearing in each case a certifica{e under the hand of
‘fhe Registering.officer certifying such copy to be true énd
accurate copy of the last register of voters then in force.'The
responsibility of certifying'registers of'voters was vested in
‘the Revising Officer. Nomlnatlon papers for candidates were
not ;nly to be subscrlbed to by the candldate and his . nomlnators,

but were ‘now required to be submitted w1th1n ten days before

elections and before four o'clock in the afternoon of” the last

.8Regu1ation No. 10 of 1949 L.N. No. 51 of 1949,
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day for delivery of nomination papers. The most striking change

in the law was the introduction of representative Syﬁbols. A
candidate was required uﬁaer section 57 to submit to the Returning
Officer a péper béaringgrepreséhtation in black ink of some symbol
by which the candidate wisﬁed to be identified during election.

The wisdom of that amendﬁent is too glariné to be over-emphasiéed.
In a community that is predominanfly inhabited by illiterate voters,
the method of casting vote tﬁrough the intermediary of fhe Presiding
Officer did not only militate against tﬁg concept of voting by
secret ballot but it was aiso .fraught with the dangérs of possible‘
abusé of the system. A voter, whether illiterate or literate, '
was no ldnger required to put a cross against the name of the
candidate of his choice. A voter ﬁefely presented himself to the
Presiding Officer at the appropriate polling station and the

Presiding Offlcer, upon satisfying himself that the name of the

‘person who clalmed to berentitled to vote appeared in the register

of voters, makes the off1c1al mark on the ballot paper, record

on the cBunterfoil thereof the number appearing opposite .

the name of the voter on the register. The marking of the

ballot paper and recording on the counterfoil therecf the

number appearing opposite the name of the voter had as its object

the elimination of the danger that some one might come a

gecond time and might get another ballot paper, perhaps from

- another clerk at the polling station and so record his vote

twice.
The Electoral laws discussed above were operative only
in the colony and had‘ho application to the Protectorate. Colony

representation by direct election was increased from one to

- ——
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but the progedures for vegistration, nominations and
voting that existed under amended Electoral Regulations continued

to govern elections in the four constituencies that were created

by the 1854 Order in Council. Protectorate representation

was increased by three but elections were hot, as we noted in
an earlier chapter, direct. The representatives were elected
through what might be called an elécforal college which consisted

of the Divisional Councils and the chiefs of The Gambia. Towards

the end of.the 1950s the franchise was extended to the Pro-

tectorate. The selection of their representatives was no lohger'
to be by indireé%'eléctions; The Leéislative Council then in
existence was empowered by The Gambia (Eiectoral'?rovisions)'
Order in Council10 to- make proviéion for the election of Members
to the new House of Representatiﬁé which was proposed to_bé
established for Tbe Gambia by The Gambia (Constitution) Ordér
in Council 1960, and to enable registration of voters in
pursuance of anyﬂsuch provisioﬁ to take place. \
Pursuant to the Electoral Provisions Order in Council,
the Legislature enacted the Protectorate Elections Ordinance

11 Both Acts were amended

and the Colony Elections Ordinance.
in 1960 to make linguistic qualification as an additional
prerequisite for membership of the House of Representatives.

The. amendments made it mandatory for prospective candidates to

dgambia (Constitution) Order in Council 1954 S.T. 1954
No. 115,

105,1, 1959 No. 1771--Gambia Gazette No. 32 Vol. 76.
lcap. 6 and Cap: b4, | "
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'submlt themselves to a test prlor to nomlnatlon 80 that it

could be ascertalned whether a partlcular candldate was sufflclently.
fluent and understood the language that is used in conductlng

business 1n‘the House. The’ decision of the person conductlng

’the'linguistic test Was conclusive and 1ts efficacy cannot be

-

questioned in any proceedings. The amendéents restriet the

rights of a prospective petitioner:to-rely,oﬁ'SOme.other facts
other than irregularity in the‘helding'of_eleetiods in order to
succeed in an election petition. The memorandum attached to
each of the amendisg Bills made it clear that the Bill was for

an Ordinance to amend section 40 of the \€olony Elections Ordi-

.nance and section 27 of the Protectorate Elections Ordinance.

(which dealf\w1th -election petltlons) SO as fo make it clear

that the 11ﬁéu1st1c tests and their results cannot be questloned
in any proeeedings. Thelamendment to the Protectorate Elections
Ordinance fufthefimaq$¥ . conclusive any decision of the Bleeteral
Commission appointed.under the rules set out in the Third

Schedule (this dealt with the election of Head Chiefs' repre-
sentatives) to the Ordinance on the grounds that.the cmmmissios
wrongly'@ecided that aﬁy person has or has not the required .
lingpistie qualificstion. |

The Protectorate Elections Ordlnance and the Colony

- Elections Ordlnance were consolidated and enacted as the

12 yhich was subsequently revised and

'

12CePJ‘27.
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is now foﬁnd'in the Elections Act.® The Elections Act has
retalned most of the matters’ covered by earlier statutes though
some of the provisions were spelt out in Schedules. Prov151on
is made under the Act for the appointment of a Superv1sor of

elections who is empowered to exercise general direction and

- supervision over the administrative conduect of elections, and

to the best of his ability, to enforce on the part of all election
Officers fairness, impar?iality and compliance with the pro-
visions of the Act. There now exists a thirty-five member
constituency each constitueney returning one’elected member.
Qualifications.of voters is now iimitéd to Gambian citizens who
have attained the age of twenty one years and have been contln-
uously re51dent for six months in a constituency in whlch he
claims to be registered. Provision is made for a change of
register at any tim@wot?er than the period immediately folldwing
the last sgpplementafy régistfation, before a generallregistr-'
ation. This is éésigned to enable a person who hés ceased to
reside for a pefiod of six months in a constituency to request
tpansfer of his name to his new constituency. General regist-

ration of voters is conducted in constituencies in every general

J .
registration year. The Elections (General Registration)

' (Initial Stages) Rules govern . the conduct of registration and

adjudication on claims. The adjudicators determine the validity
of any claim and they are entitlgd to reject a claim if the

evidence adduced in support thereof is unsatisfactory. Und¥ér

13¢ap. 58 Laws of The Gambia 1966.
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"~

the Elections (voter's cards) Rules the registering officer
is required to prepare a voter's card, with a photograph of

the voter portraying his face and shoulder, in respect of each

i e e T S AT R T e

claimant.. Only persons who are in possession of voter's cards
or a replacement voter's cards and have tﬁeir némes'on the
register. in a constituency are allowed to vote. The édoption
of the voter's card sysfem for éll theuconsfituencies makes
it easier for election officers to identify a voter and lessens
the danger of impersonation. ‘ | (
The Constituency Election Rules of 1963 deal, inter alia.
with linguistic test and nomination of candidates. The Rglés i
stipulate tﬁat on the uth, 5thland 6th day éfter the return of

the writ for elections candidates must present themselves for

ha
k= AR kS

nomination and to such tests as the Returning Officer may-deem'
fit for the purpose of satisfyihg himself that a pfospectiﬁe
candidéte has or has not the linguistic qualification that may

be required'for memb;;ship of the House of Reprehentative. The
Returning Officer, after conducting the test, issues a certificate
under his hénd-stating whethef 6r not. a particular candidate
posesses the requisite linggéstic qualificéfions. A céndidate5
who is aggrieved by thé decision of ._'the Returning Officerj may
appeal to the Chief Justice by preséhting himself to the Chief
Justice, who may administer such test as he may deem:: fit. The
decision of the Chief Justice is final and conclusive. Candidates
for elections do not only have to.fulfill the qualifications

‘necessary. for a voter and pass the required 1ingﬁistic test, -

, ‘but must also be nominated by three registered voters who must
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subscribe to the nomlnatlon papers.. The candldat must also

'_ dep031t an amount of one hundred and twenty-flve alasls, Wthh

: may ‘be forfelted to the stgte 1f 1n a. contested electlon the

’ 1'1

_ candidate is unable to- obtaln more‘than one-flfth of the votes

cast for the elected candldate. Votes are cast not by ballot
papers but by ballot tokens all of which. must beoldentlcal.

Ballot boxes are equlpped with an internal baffle plate, which

"~ produces a slight ringing noise as in a bell, when the ballot

.

token is dropped into the ballot box. The 1nernal baffle plate

prvents a person from casting more than one ballot token when

‘he votes. It also reduces the danger of ballot boxes being Ea

4 .
“*

Section 32 provides, that.no election and no return to the

House of Representatives may -be questioned in any proceedings

except by way of electlon petition. A petition complaining

of an. undue return or undue election may be presented to the
Supreme Court within ten days after the declaration of the
results of the electlon. The petltlon must be presented by
a person who voted or had a right to vote at the election to
which “the petitien pelates or by a person who claims to have had
a rlght to be returned or elected at the election or a person
who alleges himself to have been a candldate at such election.
The Attorney Geﬁ‘fal may at any tlme, after the- present—

ation of an electlonvpetrzlon, 1nspect -any document filed in

hion

connection therewith'dr the record of the trial of such petltion;"

" He may addréss the court at any stage of tpe proceedings., The

court is required to notify the Attorney General 1f durlng the
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proceedlngs, the pre91d1ng judge con81ders it probable that
the result of an election petltlon may turn upon a matter of
law rather than a’'matter of fact. Dev1at10ns from the electlon

rules do not necessarlly vitiate the results of an electlon 1f

it 1s shown that, notw1thstand1ng such dev1at10n,the electlons
, were conducted substantlally in accordance w1th the law and

that the acts or omissions dld not affect the result of the

electlons..

There have been few electlon petltlons presented to the
Courts in Gambla, the most outstandlng and- 81gn1f1cant one of
those belng the case of Sabally Vs, Ian Coghlll which we have had
occasion to discuss. The Gambia Court of Appeal's decision in
that case was cured by a Valldatlon Order in Council. To avoid
a similar 51tuatlon whlch led to the passing of that Validation
Order, the House of Representatlves amended the Elect;on Act
by providing that every-reglster' purported to be complled

under the Election Ordinances then in operation shall be deemed

-to be made under the Election Act'1963. This therefore takes -

away from a petltloner the rlght to invalidate an election
solely on the grounds that. reglsters of voters have- not been
compiled according to law.: ’

One interesting petition'recently presented.tottheisupreme
Court‘is +o be found in‘the case of N.H. Allen Vs H.R. Monday

(Sr)';lu In his petition the petitioner, an unsuccessful

e P, No. 2/1977.



'e. candldate “in the By-Elebtlon held in: Banjul Central, challenged
the valldlty of the Respondent's electlon to the House of
*
- was constltutlonally dlsquallfled 1n that he owes alleglance

o . ‘ .
~’ o . .Representatlves on the grounds, 1nter a11a, _that tHb Respondent
! ~‘to a forelgn power namely Great Brlt n, by virtue of “his

‘ﬂ*“ decoration as a~Commander of the Brltlsh Emplre? The petition
"!H was dismissed and the Petltloner appealed to The Gambla Court
f of Appeal which also dlsmlssed ‘his appeal on the grounds
'! y . that under sectlon 34 (5) of the Electlons Act, the determlnatlon
! of the Supreme Court in an electlon petltlon proceedlngs is’
. _ final. The prov131on of the Electlons Act on Wthh the Court :%ﬁ
of Appeal . pegged its de0151on mlght leave an aggrleved person
T : at the mercy of an arbltrary trlbunal without any rlght qf appeal
. ‘ | But then the Court of Appeal like any other court does attempt
’ to do substantlal justice in any matter brought before it, |
1nc1ud1ng appeals ;rom the determlnatlon of the.Supreme Court

in eleptlon petltlons, llke any other court, the Court of Appeal
'.1slbouhd by ‘the c¢lear and express words of the Leglslature and
P . if the Leglslature says there is no power for the court to
. - entertaln appeals from the Supreme Court in certaln spe01f1ed
matters i? 1s 1mp0551b1e for it to exer01se its appellate
jurisdietion over_those spec1f1ed matters. The appllcat;on of
the provision could indeed be misued by ah exeeutive that'has no
respect for the independence of the judlclary by intimidating

T th pres;dlng Judge 1nto g1v1ng a’ Judgment in favour of &

-

.l o . ) w - L
f : : 1Ssee 6.C.A. Civil Appeal NO* 16/77. ‘ .

+
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goVernment‘candidate.; The phllosophy or object of the enact-
'ment under dlscu5110n 15 to create a\trlbunal for the purpose
of trylng election petltlons in a manner,whlch;should make
its decigion flnal for all purpOsee and not make that <decision

16

subject{ to the rev1ew of an appellate court Another

. explanatlon for denylng the .appellate courts jurlsdlctlon to'
tentertaln appeals in electlon Eitltlon proceedlngs has been
based on publlc interest.. It is 1mportant in the ihterest of

the public to secure at an early date a f1na1 determlnatlon oy
T

of the matter SO that the constltuency affected by the petltlon
could at an early date be represented in Parllament.17

It does appear that dn elected member of the House of

J - Y
Representatlves may be unseated by other means other than by an

‘election petltlon. The Elections Act is silent as to the

c1rcumstances in which an elected member could be unsedted by
other means, but the rlanguage of the Act puts beyond doubt

N
what procedures are to be adopted when it is proposed to unseat

an elected member. Under section 36 (1) of the. Electlons

t

Act, the Speaker of _the House of Repres atiyes ;s requlred
to consult the Attolney—GeneraI for dvice if Ei (the Speaker)

is of the oplnlon that an elected mem er has become dlsquallfled
or entltled to. be a member of the Houf$e. If, npon-such con-
“sultation, the Att@rney—Genéral advises the Speaker that the
member, whose membershlp is 1n question, is. dlsquallfled to

be a member, then the Speaker must publlsh a notlce 1n.the

- 4. -~

, . /’_7' ! -
Arzu Vs Arthurs and Ors (1965) I.W.L.R. 675.
Y senanayake® Vs Navarante (1954) 3 W.L.R. 336.
. W

e )

16
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_Gazette declarlng that member dlsquallfled. A member, who-

is declared disqualified, may apply to the Supreme Court w1th1n

twenty-one days to set a51§e the notice; the Supreme Court s ’

decision' in any such proceeding is final. As obeerved-earlier,‘
it is not specifically sfatﬁ$>1n the Act in what c1rcumstance5'

| the provisions'of'sectiqn 36 (1)  become -operatlve. But it

is unlikely that the Speaker will invqke that provision except

"

in' cases wherée a member of the House has been convicted of an
‘of fence punishable with imprisonment fir“§\3erm exceeding six

ﬁon@hs and that conviction and sentence have not been set'eside"
by thelappellate courts. The provision.maw be invoked for any
breach of ‘the conditiens set out as disqualificétions for
membership of the House, or where a member, without the per-

(1 -from the

m1551on‘9f the.Speaker, consistently absenti(gizs
siftings of the House. ‘ e
Eundementalalteratipns to the constiz{ition arelrequi d

. gw;azf

governing the conduct of any referendum is the anstitutional

Referendum Act.18 That Act does not specify what procedures

to be put to the-~electorate By means of referen

are to be adopted when it is necessary to hold a referendum
on any 1ssue, but by sectlon 3 (1) of the Constltuflonal
Referendum Act, it is rrov1ded that the provisions bf the
Electlons Act and any subsidiary leglslatlon made thereunder

are to apply to the holding of a referendum as they apply to

the holding of an electlon. ‘The Supervisor of Electiohs,

180ap 30 Vol. 11 Laws of The Gambia, 1966.



R however has a-discretion'to specify what provisions of the

b : ' Electlons Act and sub31d1ary 1eglslatlon made ‘thereunder may be

applled in: the conduct of’ a referendum .-

CONCLUSION

; L L C r \
-Africa has seen many sham and mock elections, all of them

.condgéted\in thé name of democracy; all of thHem coﬁducted with
the évowed‘ iﬁtention and deéiré of sending_representativés to'
national assemblies through the will—-may be free will--of the

‘; ) electorate. fheée sham and mock elections have invariably led

| - the sjidiers, who think the} héve a duty to protect democracy
fpom- é poiéénous doses of the politibiéng;to overthrow
governments. This is not tor say that those counfries in Africa,

- which have apéndoned fair and free élections, do hot have the

necessary laws that céuld ensure a free and féir eiection; but

tRe calibre of honestrﬁen required to enforce these 1éws are
waﬁting.~ It is mot an over exaééeration to say that Gambia‘hag
both the neééssary 1aw$ ané‘calibre of honest men to ensure

a and faif election/ ‘Minér s@gle violatipnsﬁof the law,

such as\treating, and buying of voters' cards, do occur here-

and there but no oné has ever challenged the validity of an

election on such'grounds since the people wheo usually engage

in such outrageous things do so clandestinely and the possibility

6f addué}ng/evidence'to substanti such violatiopn is remote.

. ——
Buying of voters' cards, though prohibited by the Eleéctions

R ——s s g
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 Act, are problems that the Act cannot easily combat; these

‘their voters' cards (selling one's voter's card amounts to

selling one's voting rights). The independence of the Super-

'No system, however elegant, can command public confidence 1f

‘Unwin Ltd., London, 1958), p. 19.

¢ . d v
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problems can be solved,only by the voters by refusing to sell

visor of Elections of the executive in the performance of:hisf

dutles under the Act, and the remedles available to a voter

r a candldate, ‘in the event of a violation of the Act, are

all intended to ensure free and fair elections. The problems:
attendant to the administration of the elections are solved

by efficent and independent‘bodies of administrators and judges.

it 1s@adm1nlstered by men under the direct orders of the

government of the day,and if these men have full powers to
' 18

decide all disputed questions of fact and‘law. Public

confldence in the electoral system of Gambia is securéd by
extendlng the powers of the courts—Jkev131ng Court and the
Supremg\Cour?——w1dely-enough for them to play an impartial

‘ N .
part in the working of the system.-

The problem. of impersonation’in a country where the
voters, are predomipagtly illiterates has been solved partly
by the systﬂm-of voters;'oards with'.-the photograph of the
voter attached to‘it} The abolitiorr of voting by ballot
paper and the adoption of marble stones in the shape of a

ﬁiston ring, which when dropped in.the ballot box produces a

,
: 19W J.M. Mackenzie: Free Elections (George Allen and

. ’ . )
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sound that could be heard by those out31de the polllng booth,

all have the effect of av01d1ng stufflng of ballot boxes

and double vot1ng.,20 - But then no device can make elections

21 and this support

18 forthcomlng from the p011t1C1ans, the admlnlstrators and

the electorate.

Y

e

f
20The writer has information that a nelghbourlng country,
after studying the electoral system of Gambia, espe01a11y the
method of voting, came to the conclusion that the syste
ngt only too complicated but also too honest.

21Mackenz:.e and Roblnson Five Elections in Afrlca . i
(Oxford University Press, 1960), p. 464, -
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CHAPTER SIX

. FROM MONARCHY TO REPUBLIC
At the Marlborough House constitutional; conference of

June 1964, it was agreed that Gambia should become an independent.
monarchy on February 18, 1965. The Queen should contlnue to.
be the sovefeign head of state whose executlve powers are to
be exerclsed on her behalf by the Governor- General. The
Governor-General is to be app01nted by the Queen on the advice

of the Prime Mlnlster,.and all executlve acts performed by

the Governor-General on behalf of the Queen are performed on
the advice of the Queen's ministers of_The Gambia. Thus on
February 18, 1965 the Duke of Kent, on behalf of Her Majesty,
handed to Prime Mlnlster Jawara the constitutional 1nstrument‘
for Gambia's independence. By this simple but solemn act The
Gambia, the smallest and perahps oldest British dependency in
_West Africa, became the twenty flggt 1ndependent member of the
Commonwealth,w1th a constitution’ that haé been described as a
. sophisticated version of the Westminster export models.

The converitional method of relinquishing British rule

ever its dependency2 was adopted in the case of The ‘Gambia ﬁy
passing an Act of Parliament on December 17, 1964 to meke

provision for the attainment by The Gambia of fully responsible

1S.A..de Smith: 1965 Annual Survey of Commonwealth Law,
p. 68. ) A

?Roberts—Wray in Changing Law in Devéloping Countries by -
J.N.D. Anderson (ed.) (George Allen and Unwin Ltd., London,
1963), p. 4.




’/_-‘.

v

- S 133

-

status within the Comgonwealth. This Act is known as The

Gambia Independence Act,_lgqu,s The constitution of the new

| independent state was provid for in the Third -‘Schedule to the

The Gambia Independence Order, 1965.I+ The constitutions of

the older members of tﬁe dominions are contained in Acts of the

United Kingdom Parliament (e.g. The B.N.A. Act) but for reasons

of expediency this practlce was departed fyom in the case of the
emergent nations of the Commonwealth. The reason for not in-

cluding the constitution in a Bill to-»€ formally enacted by

the United Kingdom Parliament is because the Bill to become an
Act of Parliament would have to be subjected to all the legis-

lative proceduyes as required by the rules of Parliament;

"delicately balanced compromises, arrived at after strenuous

negotiations, may be up set, and even if suggested amendments
are defeated the ventilations of every contentious iseue may
ﬁave unfortunate repercussions in the territory concerned."S

An oder in council is not subject to the ordinary parliamentary
procedures.

Slnce it was the desire of the Gambian leaders that The.
Gambla should: remaln part of Her Hajesty s domln:l.ons6 it became
necessary that the Protectorate, whlch was not a Brltish
terrltory, be merged with the colony to form the "Domlnlon of ~

The Gambia." The merger of the two separate terrltorles cleared

b

312 and 13 Eliz. 2 C. 93.

u8 T. 1965 No. 135. :

53.A. de Smith '(1957) M.L.R. 347.
sSessmnal Paper No. 12 of 1964,
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the way forlany possible consfitutional_ehomalies thet eould:'
have.arisen'at independence.7  Section 1‘(l) of fhe.IndepenQence
Act (hevein after called the "Act") therefore prevides that

on the'appointed daye-February 18§‘19657-a11 those tefritories‘
comprised in the colony or Proteetorate of The Gambia areeée
form part of Her Majesty's dominions under. the name of The o
Gambia. The same subsection further provides that as from the.

appointed day the Government of the United Kingdom ceases to

be respon51b1e for The Gambla. Section 1 (2) of the Act; which

follows closely the language of section 4 of the Statute of

WeStminster; 1931,B clogs the legislative authority of the
United Kingdeﬁ Parliament over The -Gambia. Section 1 (2) of the
Act provides that "No Act of the Parliament.of the United
Kingdom passed on or after the app01nted day shall extend, or
be deemed to extend, to The Gambia as part of .its law; and on
and after that day the provisions of Schedule 1 to this Act
shall have effect with respect to the legislative powers of The
Gambia;" and section 4 of the Statute of Westminster provides

that "No Act of Parliament of the United Kingdom passed after

_the commencement of this Act shall extend, or be deemed to

extend, to a Dominion as part of the law of that Dominion, unless
it is expressly declared in that Act that that Dominion has
requested, and consented to the enactment thereof." Like

section & of the Statute of Westminsfer, section'l (2) of the

Tor the likely constitutional difficulties that could
have been faced see (1957) J.A.L. 99.

825 Geo. V, C. W. e
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~ Act .makes'inoperative‘ih The Gambia any Act of thé‘United

=
Klngdom Parliament passed on or after the app01nted day Bﬁt

unllke section U of the Statute of WestmlnsteB the incapacity
lmposed on the,Unlted Kingdom Parliament by section 1.(2) of
the Act is absolute. Under section 4 of the'Stgfufe of Westminster |

the power of the Imperial Parliament to pass any law and extend-

——

.ing it to, say, Canada, remains in theory unimpaired; the

Imperial Parliament can, as a matter.of abstract law;‘repeal or
dlsregard sectlon 4 of the Statute of Westminster. No such

p0551b111ty, even in abstract law, could happen to the Act as

. there has been a complete ahdlcatlon of legislative authorlty

by'thg United Kingdom Parliament in favour df the Gambian
Parliament and any purportéd repeal of the Act or any part of/
it would be 1nva11dated by section 1 (2). The Act is an -
Improvement on the StatytEF;}\Westmlnster and leaves no doubt
as to the sovereign legilsative powers of The Gambia Parllament:
The renunciation of fesponéibility for the governmenf of
The Gambia and the abdication of absolute legislativelﬁowers in
favour of The Gambian-Parliament'by'the United Kingdom lbgically
meant the vesting of respons&biliyy and 1egisigtive power 1in
the government'of The Gambia and Gambian Parliament.regpectively.
The ,Jlegislative powers thus'transferred to the Gambian Parliament
were set out in the First Schedule to the Act. Paragraph 1 of
the Schedule makes the §rovisions of the Colonial Laws Validity

9

Act, 1865 inapplicable to any law enacted by the parliament

928 and 29 Vict. C. 63.

&
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" of The Gambia. The ' obvious purpose and-meaning of this

- pestrictive statute as dpplied to colonial legislatures, it

" b

"has been explained, was to.preserve‘the right of the Imperial

_ . - é
- Parliament to legislate for the colony, although a local legis-

lature had been established; and to make it impossiblé,‘when an

Imperial statute had been passed expressly for the purpose of-

governing that colony, for the colonial legislature in that

sense to enact anything repugnant to an.express,laﬁ'applied ﬁo
that colony b& the Imperial 'Legisla'tur'eli't:self".-10 * The removal
of this restrictive fetters on the legislative competénce of
the Gambian Parliament is a redognition of the fact that the
gsovereign legislative body of.The Gambia has exclusive legis-
1ativé author%ty‘for the peace, order and good government of -
Gambia unimpedeé by the doctrine of repugnancys; the unlimited
authority thﬁs_conferred is as plenéry and ample as the
Imperial Parliament in the plenitude of its powers péssessed and
could bestow.ll’ The non—applicability of the Colonial Laﬁs
Validity Act and all its attendant consequéﬁces is hot the only
1iberating provision that asserts the sovereign 1egi51étiye_
powers of The Gambia Parliament; Prior to the passing of the,
Act, tﬁe legislative ompetence of the Gamblan Parliament was
confined within the terrltory of Gambia; any statute enaé&ed by
her leglslature, however wide and all embracing its 1anguage

might be, was operatlve within the colony only and appllcable

10
11

R. Vs Marais Ex parte Marais (1902) A.C. 51.
British Coal Corporation Vs R. (1935).A.C. 500.
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' to those within the territorial limits of the colony.”" The

inability of a colonial legislature.to enact legislation having
extra;territorial opefation is said'to.ha§e been prompted by
broad cdhsidératidns:of éolicy,'namely not to render the United
Kiﬁgdom governmeﬁt'intérnafionally responsible for acts of an
irr;sponsible colonial_legislature.la The incapécity of The
Gambian legisiature to enact legislation having extra-territorial
o?eration has.béeﬁ removed.by paragraph 2 of the First Séhedule

which provides that the legislature of The Gambia shall have

full power to make laws having extra-territorial operation.lu

It has been suggested that the word "full" implies that there

was some power in the colonial 1egislatufes-to make laws
having extra-territorial operation.ls\ )

The attainment of independence only means the termination
hY

of Gambia's dependence on the suzerain power. The sovereign-

and executive powers of the country were still vested in an .

125, ys Macleod (1891) A.C. 55.

135.p. O'Connell: Colonial Legislative Incompetence;'
(1959) 75.L.Q.R. 318. -

1% us in 1974 the Gambian Parliament amended the criminal
code by the Criminal Law (Amendment) Act, 1974 to confer juris-
diction on the courts of The Gambia to try any person who, while
abroad and in the employment of The Gambia government or a corp-
oration, steals any property of the government or corporatiqn.
This amendment is intended to cover persons working in Gambian
missions abroad and to engure that objections based on juris-
dietion of courts do not succeed. In fact the amendment was
done in the light of objections raised on the jurisdiction of
Gambian courts in Inspector General of Police Vs Dennis-

N'Jie (unreported).

. 15chai and MacAuslan, p. 179.
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aﬁsentee monarch 'represented by the Governor-Genenal. The
exercise of the soverelgn and executlve powers of the.state,

by the Governor~Genera1 on behalf of the absentee monarch and
the separatlon-that exists between the head-of state and head
of government‘ane notions hardly undefstood‘by‘the mass of the

population. To the najority of the Gambian people not-to vest

the executive authority in the men who brought them political -
independence means that the independence of the countrp’is still
incomplete; The people, and in partlcular the p011t1c1ans in
power, desired the formal authority vested in Her Majesty abroad
to be transferred‘or enpatrlated to Gambia in order to,reflect
more realistically herp independence andlsovereignty. The
enpatriation of the formal authority vested in Her Majesty neces-
sarily involved the revision of the independence constitution
and the promulgatlon of one that would abollsh the crown in The
Gambla and usher in a pre51dent1a1 system of government.

The adoptlon of a-presidential system of government would

give the nationalists the- satisfaction that our independence

oo i; unalloyed. Apart from these nationalistic aspirations, to
maintain the monarchy would necessarlly entail a diffusion of

. authorlty ‘and power between the monarch and the Prlme Mlnlster.

Such diffusion of power and authorlty--whereby the executlve

poipr re81des in the monarch exercisable on the adv1ce of the

Prime. Mlnlster-—may not augur well for a developlng country

‘where ‘the 1nst1tut10ns,of,government‘and the - practlge of the

" constitution are création of the law. In-the United Kinédom |
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the practioe of. diffusing power is not 1ike1y-tohproduce any

H
w
o

const1tut10na1 1mpasse beoause the - practlce of the constitution
has grown up and matured with the people. For a small country 7

- like Gambla, whose emergence 1nto natlonhood has aroused a great
al of skeptlclsm 1nternat1ona11y, w1th meagre financial 7
regources at.her.disposal; it will certainly‘he anrunpardonable.

N
luxury for her to hang on to the monarchical system of government

% ‘ in which the Governor—-General draws very heavily on the treasury
-? -
: for dozng virtually nothing, except szgnlng bllls and performing

-ceremon1a1 duties. Gamblavhad.other compelllng reasons to move
. -

[
qulckly to a republlcan form of govermment: the Gambian- leaders

~had in the early sixties started negotlatlons w1th Senegal a

republic, for closer union, and the parlty of constitutional

_status could undoubtedly assist in the negotiation. The parity’
o of constitutional status of both countries will clear any suspicion
on the part'of Senegal as former French territories lock upon

FE ‘ the independence of former British territories with suspicion

because of the retentlon of the Queen of" the United Klngdom as.

. e e

head of state16 even though the Queen is Queen of The Gambla‘

A LA Ao 3 e e i i P i et Aot e 3 e e
. - '

- in the right of the crown of The Gambia. One last reason for
the desirability of  adopting.a republican form of government'is

: o : . c a . Jo
© that the Gambian leaders will win international respect and be

. accorded with sll.the:ﬁomo and'majes’ at surrounds a head

'lof_State.17

...............

1 Newbury West Afrlcan Commonwealth, p. 69,
ThlS really has no practleal constitutional 51gn1flcance,
‘1t 1s only- to edlfy the status of whoeVer 1s;head of state.'

/
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of the proposals for 1ndependence. Those pro-
e that the poss;blllty of,h change to a

republlcan form of government iss development which could be

- more sen31bly be held over for cons tion in the future.

.The .power “to change the form of government is prov1ded for by

»

_paragraph .5 of the Flrst Schedule to the Act, Whlch confers

power' and authorlty Jon. the Gambian Parllament to amend, repeal

Yo s 18 -

! e L. o ) -
e the form of government was .within the contemplation

—

or modifyuthe ‘Act or thejconstltutlonal provisions in. accordance

with the procedures set out in section 48 of the constitution.
Accordingly on Juﬁe 1, 1965, barely three monthaﬁafter
independence, the government introduced in the House - the

Republie of The Gambia'Bill, which sought to transform the

- system of government from a monarchy to a republic under . an

executlve pres1dent. The country was scheduled to become a
repubiic within the bommonwealth on February 18, 1966 subject

"to the approval of the electorate at a referendum. The Bill

'had ‘an easy passage in Parllament but it was not easy to sell

:the idea of an executlve pbesident to the’ electorate"whose

approval was a sine qua non. As we have attempted to indicate .

above, tﬁe retention of the monarchy necessarily invelves &
v X . o

. 1

‘diffusion of power and the same diffusion offpower between the

president and the cab{net would still persist if the country

Qf state on the Westmlnster pattern, the constltutlonal strains’

.

2 8sessional Paper No.'12 of 1964. t- S :

v ‘ . :

- were to adopt a republlcan constltutlon with a pre31dent as head
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p. 249,

that‘may arise from this are any body's guess.19 The devolutlon
\

of executive power in one person is not unusual and 1t does

Provide great troom for,unamlnlty, dispateh and strength-—these

a developing country needs to accelerate social and economlc

development. The deslrablllty of ves'ting executive power in a.

single individual has been commended by Blackstone in these :
words: "This (executlve power) is w1sely placed in a s1ng1e

hand by the Brltlsh constltutlon, for the sake of‘unamihity,

strength, and despatch. Were lt placed in severalrhands, it

would be subject to many wills: many w1lls if disunited and

drawing dlfferent ways, creat Weakness in a government, and -

‘to unlte these several wills, and reduce them to one, is a

work of more tlme‘and delay than the exegencies of state will
20 S
1]

?

afford.

y

| - ’ -
A . ~

\

Notw1thstand1ng the expedlency of vesting executive power

in single person as Blackstone s testimony bears, the

0pp051t10n partles and groups saw the proposals . of the government

-as a means of 1naugurat1ng a reign-pf tyramny, dictatorship

-

and the per31stent perverszon and desecration of the constltutlon.

The opposition contended, and very forcefully too, that if the

president, in whom the executive power of the state would be

‘vested under the .proposed. constltutlon, and therefore ‘the father ‘
‘of the nation, is himself a part;san polltle;an, to whom could

"his opponents turn for redress as an impartial arbiter when

!

.f_» - \ - - - \ '

For practlcal cases where conflict have occurred between .

" the Pre51dent and Prime Minister under such a system see

Nwabueze: Pre51dent1allsm in Commonwealth Africa (C. Hurst and
Co. Ltd., 1974), pp. 58-92.

0Blackstone. Commentaries on the Laws. of England Book 1,

L - oy
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fhe »govepnﬁent, which.he_leads, indulges in'khe desecration of
the constitution.21 The opposition parties' fears may have been’
justif%ed;iﬁ"the'light of events happening -in some of

the neigh?puning countries under executive presidents. But the
repuﬁliéégyéonstitutibﬁs of some of these neighbouring countries
were markéaly different~from that proposed for Gambia. There
was no gparantee that if.Gambia‘were to adoﬁt‘a presidential
system of éovernment on the Westminster model, the president
w&uld'nex be a person Qho in fact haé partisan political tend-~
encies, a person who wquld be- content with beiné a rubbér stamp
of the government and as such indirectly a rubber stamp of
fhglruling party; nor was there any guarantee that the president
could be:a ﬁap of integrity who would defend the ‘constitution
even if it meéﬁs displeasing those whose political support énd
sanction did earn him the position of presideht..

Whatever may be the fallacies of the opposition's con-
tentioﬁs and hoﬁever ill-foundeé their fearé may have been, thg'
electorate rejected the gévernﬁent‘s proposals for a republic
with an executive bresident. Some 6f the opposition's charges

that unequal treatment was bound +o” exist between the ruling

ks

2lrhe present writer still vividly recalls some of the fears .
expressed by the late N.M. Darboe then M.P. for Lower Fulladu
West in one of his anti "executive president” campaigns when he
+old his audience that the effect of an executive president is
to allow one man to rule the country the way he wished and that |
the opposition United Party can have no justice from the

president in the event of a major conflict between the ruling
P.P.P. headed by the president and the opposition United Party.

»
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,_party and the opp031tlon in the event of a change in the form

. of government was reported to have’ taken pPlace even during the

ﬂ L Saho explalned, in a radio broadcast, that the proposed

referendum campaigns. * In a post-referendum statement Garba-
Jahumpa, one of the leadlng opponents of the government s
republlcan pProposals, asserted that the Gamblans want to remain
a monarchy and he déprecated in no uncertain terms as undemocrati
the denial of campaign fac111t1es, such as the radio station,

to the oppos:.tlon.22

The rejection-of the republican proposals did not indicate
a lack of confidence in the government of Prime Minister Jawara.
He‘asked for a dissolution of Parliament and called a general
election in which his party increased its'majority. The pro-
posals for a republican form of gevernment under an executive
president were again put before Parliament which, on account of
the numerical strength of the government, enoorsed it The
Opposition as usual, both within and without the leéislature,
warned the electorate that the change from monarch;—to-a
republic under an executive president was being rushed into withon
knowing the full implications. The o1d arguments were put
forward in opposition to the proposais. ;The government on
its part, made it-clear that the country nill be governed under
an ultra democratic constitution with all t?e fundamental human
rights and necessary checks and balances between the executive

and the judiciary and leglslatnre. The Attorney-General Alhaji

-

22 Afrlcan Unity Paper, 1965: The full statement is
reproduced in Africa Diary 1966, p. 2694,
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. between Britain and Gambia. Like all other English speaking

1u4 |

constitution is an "ultra-democratic one under which the

executive is finally answerable to the legislature and the courts

and that if the President misconducts himself or abuses the

constitution he can be removed}",/ ,
. [ . - . e

Ih April 1970, the pfbposals were put before the electorate,
who overwhelmingly endorsed them. Tﬁe Reéublic of The Gambia
Bill was assented to by the-agtiné Governor-éeneral on behalf
of Her Majesty on April 24, 1970, The formal assent to the
Bill cpmpleted-Gambia's long journey.to epublicanism} it also
marked the end of a long peqiod‘of éonstjtutional relationship
countries of Afrlca, Gambiig continued 'to be a member of the
Commonwealth but urilike most of them Gambla shyed awa from////ﬁ\-%6
act%a;lyl;nscribing the'%ﬁpe of her first President in<%ﬁéfd . ﬁg

-

constitution.

1 . .
“Une cannot underestimate the proposition of the opponents

~of the government's proposals; but their fears may have been

justlfled in a multl racial soclety where racial conflicts can
attract such great political dimensions that the temptations on
the part of the- Pre51dent to be biased in favour of his own
racial group ma& not easily be resisted. Gambia is a hetero-
geneous society which has been occasibned by the plurallty of
tribes but, notwithstanding this- plurallty, noc sarie polltlclan
who has the well-being of the country at heart (and for that-
matter his o;;—political survival) will exploit tribal sentiménts

s -

gince no single_tribe forms the majority to sustain any’
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polltlcal party in power. It may be that the‘opponents of. the
proposed constltutlon did not realize that a constitution, however

well drafted, and however good 1ts contents, is nothing but a

means to an end, and that nd isTmood government. The quallty

of government depends upon the people who exercise it, not | gr

upon the cons_ti.tution.23 It is too early to’ evalu;iirtgevﬁzhi
of adopting a republican syétem of government in The Gambia,
but if a constitntion is to provide good government, Gambia .
appears to be endowed with the calibre of men who can make the
constitution work smoothly in the interest of good government.

‘The mature, refined, tolerant and sober attitude of the Gambiar’
e ‘ -

‘;/”;\h_”//,_BfEETdent\indicates that there is a great future for good
. . N »
i i i t is a government limited

: government and constltutlonallsm (tha
; in its actlons by rules of 1aw) in Gambia.
Before partlng with Gambla s enpatriation of sovereign
- and executive power to pealistically reflect her 1ndependence,
it should be pointed out that in the British courts Gambia may
still be regarded as part of Her Majesty's Dominions for ceftain
E purposes. The Ghana (Consequent1a1 Provisons) Act is in the
same language as the Republlc of The Gambia Act. 2% The Court
of Appeal, in construing the provisions of The Ghana Act, made
|

it clear that as far as the British courts were concerned,

thoud® Ghana has become a republic, she was still within the

e i e SR TR, g T

Commonwealth, and the laws affecting her in those courts were

: ’ 23W.I.,Jennings: D in Africa (Oxford UniverSity
Y Press, 1963), p. 82. ’

‘ 2415 and 19 Eliz. 2,
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to be.treated until altered as having effect in the same way .

as before she became a republiSJ that is as if she were a
25

dominion of Her Majesty's. The same interpretation cap~be -
applied to‘section 1 of the Repﬁ£lic of" The GambiaAct</p’.

The attainment of republiecan status in 1970 marked the
final sfgge in the country's constitutiénal struggle to gain
political independence; in eésence éxecutive power was localised.
It has been-suggested that not all countries in the British

Commonwealth arve content to rely for the legal authority of

—

" their cdnﬁtitution upon its carrying the imprint of "Made in

England. These countries, Wheare explains, do not.only

assert the principle of autonomy but also the principle of

cohstitutional autoch'thony.27 The Gambian leaders during their
.:9 ' .

campaign3’ for a constitutional change made no pretence by their

s

‘proné&ncements that they were not 'only seeking to egtablish
complete political and constitutional autonomy but also con-
stitutional autochthony (that is, the constitution being ¢
originally roote ip The Gambié); they wére not as concerned

with constitutional niceties as they were with the pragmatic

-'results_of‘republicanism. We nonetheless want to carry our

enquiry further to see whether the principie of constitutional
autochthony applies to the Gambian constitution.

The procedures adoﬁtéd by India, Pakistan and the Irish

...... BB 4, X

2SGohoho Vs Guinea Press Ltd. (1962) 2 W.L.R. 1471

26K.C. Wheare: Modern itutiqné (Oxford University
Press, 1960), p. 53. -

K.C. Wheare: éonstitutional Structure of the Common-
‘wealth (Oxford University Pressy; 196Q), p.:89 et seq.

-~
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Free State to achleve constitutional autochthony have been
explalned by Professor Wheare28 and do not need repétition
here. Ghana, the first country in black Africa to change

;Epe monarchy for a president,adopted a Constituent Assembly

not the legislature a creature of an Imperial Statute, for

- the purpose of enacting its republican constitution. This, it

29 . e

{
{ o is said, made the-constitution home grown. But the snag,
i .

; -~ wﬁich Ghana seemed not to have overcome in effecting a clean
E. break with the Imperial power, was that the plebescite et which
: ‘ the eiectorafe endorsed the republican constitution was con-

N | . ducted undér the authority and in accordance with a stétute

that was enacted according to the procedures laid down by the

ial power. It can therefore be argued, as unconvincing as

bé,_that, however remote the sourée of power may be, the

1 b enactin of_the Ghana constitution.thro;gh a plebescite was

done in pursuance of a statuterthat was not itself home~grown.

This leads one to the ineviggble conclusion that the constitution
lacks the autochthony which is accorded to it. Nigeria did not .
adopt a constituent -assembly but opted for tﬁgféather‘unprecedented
i method of swearihg in the Governor-General,who was deemed

* under section 157 (1) of the constitution to be elected Pres-

ident on the commencement of thé new constitution, as President

o -

and soon thereafter signified his assent to the consti‘g’ution.30

T‘ ' Coné%itutional Structure of the Commonwealth

: 29For- the procedures adopted in enactlng Ghana's Con-
N . stitution see F.R.A. Bennion: The Constitutional Law of Ghana
= (Butterworths, London, 1962).

30E1ias: The Commonwealth ip Africa (1968) 31 M.L.R. 286.

!

i Y
: .

i

[




. .
lative process it was widely subjectéd to discussionj; the

- independence constitution
Y

148

. This procedure was adopted after all the constitutional require-

_ments were fulfllled It is,however, doubtful whether thls !

method prod!ﬁes the required legal break to make the constltutldn

home-grown. It does appear, and the present writer believes
al

‘this to be so, that the swearing in of the Governor-General as

_J/”“\§resident had no legal effect as the office which he purported

'3
<

"to assume had no legal existence until the i&z:establishing it

had received the royal assen%. -The assent was, it is-submitted,

- not a Presidential assent but a reyal assent given under a

dlfferent name.

Y

The Republlc of Gambla Bill was one that was passed by

<

the legislature--a creature of an Imperlal statute—*ln-accordance\\h

with the terms of an Imperial statute, After the normal legis-
electorate wefe informed end enlightened as to the form of
constitution that was proposed to govern them and it did receive

their acceptance. It did not purport to have been enacted by

the people themselves nor did j purport to have been enacted

E
by the representatlves of the people assembled in either a

o

constituent assembly or in th leglslature. It is unnecessary
to mention’that the constitutibn was enacted on or by the

authority of the people as theipr endorsement of the constitution

1

' at the referendum is an ample t stimoﬁy of that fact. The

legislature adopted the procedfires laid down by .S. 48 of the

d paragraph 5 of. the First Schedule'

to the Independence Act and followed the constitutional pro-

vision that requires the submission of all Bills to the Governor-

y

\
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General for hlS assent before they could become law. The sub-

missdion of the B111 to the acting Governor—General for his

| assenté\gn behalf of Her Majesty, does not affect the autoch-

thony of the constitution. The fact that the Queen is one of

the'two'eetates of the Gambian Parliament legally makes her the
Queen of The Gaﬁbia and, ﬁhen therefore an assent was given on
her behalf that assent was given not on behalf of a forelgn

monarch or the Brltlsh monarch. Her assent to the Bill was an

assent given in her right of the crown of The Gambia and in

her right as Elizabeth II\ Queen of The Gambia.31 It is sub-

mitted that the act of givihg royaliassent in no way detracts
from the autochthony of the constitution; the Queen gave effect.
to the desire of the electorate by bringing an end to her

role as the Queen of The Gambia and ushering in a new relation—
ship with her erstwhile subjects, namely recognising her as
head of the Commonwealth. There is, however, one principal
actor that is said‘to determine the autochthonous nature of

a conetitutioné-the‘source of authority to enact a constitution.
he Queen, even where she was Queen of The Gambia, did not
prov1de that source of "authority. The source, of authorlty lies
in the Gambla Independence Act, an Act of the United Klngdom
Parllament Whlch confers authorlty on the Gamblan Parliament

to modlfy, amend or repeal the Act or the constitutional pro-

visions in accordance with the stipulated procedures. It was

3Royal Styles and Titles Act, 1965.
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. pursuant to this Act that the whole process of transforming
the\consfitution was ‘embarked upon. By making use of that
source of authority the.Gambiaﬁ constitution. could not be said
to be autochthonous. - B

But then must the autochthony of a constltutlon he

based solely on its source? It has been-suggested, and con-
vincingly‘too, that it is the contents and not the source of
“ the enacting'authority of a constitution that is more relévght

in determining its autochthony.32 It is'cdmmon ground that the

1ndependence constltutlon of The Gambia was not 1mposed on her

.

by the United Xingdom. That constitution and most of its pre-
decessors, especially those that were granted since the early
fifties . were_the outcome of full discussions and the recom- Lo
mendations of the local people themselves. It éan bélargued
that the very authorlty by which the 1970 constltutlon was

enacted I¢ formed,w1th the consent of the Gamblang,part of the
constitutional instruments granting 1n§ep§ndence."The only

probable course that the Colonial Office would have adopted,‘

(this is mere speculatlon) had the Gamblan leaders asked for the

1nclu51on of a prov131on in the Independence Act (a far-fetched

Nwabuezé: Constitutionalism in the Emergent States;
Presidentialism/in Commonwealth Africa (C. Hurst & Co. Ltd.,
London, I pet

“ .
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1y . colonial Officé.asf The adoﬁticn'of,a republican form of %ru

government under a constitution that places the entire

executive authority in a éingle_person is not unknown t? Gambia.
The' pre~colonial history of_tﬂe countryisﬂab;§§a$githevidence
'; - that the Kings of Barra, Fulladu and Kombo , t§ mention a few, -
| did not share their executive authority with any peréon though
they did delegate power to their vassals for-administrative‘
convenience. To édppt such a system in alréfined.form to meet
the needs of a modern government is only re-aager%ing in a

e .

modified form the traditions native to‘the Gambians. Thus this

-

' makes the constitution autochthonous.

w2

The contents of the constitution apart, its ‘acceptance

by the people is a forceful consideration that bears on its
autochthony. Once it is acpepteé as law of TheLGambia the

. question why is it accepted is extf&neous to law. While the

e m———— T —

constitutional law purist may want to question the source of
the constitution, that consideration is not likely to attract
. the Gambian politicians or even the populace whose conducts

are governed by it and they.woula”certainly'rely more ‘on its

acceptance than on its source. Thus Professor Wheare commented

i ey, s e e

‘that "if the constitution obtained its 1life from the seed bed

at Westminster, and was transplanted to Australia, it -has

. ’ A
struck roots in the Australian®soil, and it owes its life
| -

A

B 33Swéz‘iland actually got the United Kingdom government

P into acquiescing to certain proposals for independence and this

acquiescing was a departure from the British conventional

T method of granting independence constitutiors. For the details
. see N'wabueze's Presidentialism, pp. 76-77.7, I

»

o
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' a separatlon of power between the three organs of government-e

the executive, parliament and judiciary. .

-

152
g ‘ ) ' -
_now to Australia and not to Britain." The same can be said

of the Gambian.constitution; _ﬂ"‘ Y
- The 1970 constltutlon,‘whlch is divided into eleven
chapters, follows closely the . prov131ons of the 1ndependence

constltutlon of 1965. It prov1des for the mode of acqulrlng

. cltlzenshlp, protectlon of human rlghts and estabﬂlshes the _'

xecutlve Parllament and the 3ud1c1ary, 1ndeed its prov151ons

‘are strlklngly 51m11ar to those of the 1965 constltutlon,

-

7 varlatlons only 1ntroduced to meet the necessary changes brought

' about“by a change in the form of government. Before proceeding

to analyse the prov151ons of the constltutlon we may as well

carry our enquiry a. step further to examine whether there exlsts'

-

'

The.doctrine'of separation of powers is said to signify

three thlngS'

(a) that the same. persons should not form part of more
~than one ofrthe three organs of government;
(b) that_one<qrgen of;goyernment should not fontrol or
interfere nith'the‘exercise of its funcfion by
‘another organ,- | i .
(c) one organ of government should not 'sxercise the.
n\ ‘l : functlons ‘of another.?s\i> h;. . B

Thefdoetrineiwas formulated by-nonteéquieulbased'On his

~

. Commonwealth, p. 108.

.Waﬂe-andnBradley: Constitu

. nal Law 7th ed. (Longmansi}
a CO. Ltd., London’ 197“), P. 23. . - o ' '

. ' - j .', . .‘ . s ] . o . . ‘ R l ._ - [ i..‘
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;f;'COnceptlon oﬁ the.@rltlsh constltutlon, whlch makes a theoretlcal /___//

A

,dlstlnctlon between the three organs of government. But<

_,studles in the practlce of the Brltlsh constitution - have'

"shown that the valldlty of the doctrine is pé;haps more applicable

to the American than the British constltutlon. Gambia, though

"a republic with an executive pre81dent has not abandoned the

‘cabinet system of government, unllke the Amerlcan practlce the

cablnet or executlve members - are drawn from the leglslature

’FS: 45 (1)). The membership of the le 1slature by cabinet

\.

ministers makes the executive an 1ntegra1 part of the legislature.

Thepe may be a theoretical separatlon ‘6f the two or a separatlon P
in name but the absence of" phy51ca1 separatlon and separatlon

of functions is conspicuously ahsentn The first eriterion for .
determining separation of powers is 1acking2

The membership of the leglslature by the members of the

-t

- executlve sort of puts the eXecutive under the control of the

—

legislature. This fact -is recognised by sectlon 50 of the

constitution, which makes the cabinet collectively responsible

'_to the legislature for all acts done under the authority of_the

cabinet or_the Predident. . The dependence of the executive on

the legislature is soundly testified by the fact that without

the support of the leglslature “such executlve measures as Bills
cannot be given the force of law. Indeed the very existence
of the Bxecutlve at any given moment depends upon the support "

of the legislature (S. 85 (3)). " The executive can,. and does,

with parliamentary sanction, ekercise the legistative_functions




.of the legmslature by means of eub51dlary 1eglslat10n.r Ordlnarllyb
:where a Separatlon of power ex1ste,the executlve would be '
~ responsible only for executlng and 1mp1ement1ng laws enacted

by the legislature. The absence of the doctrlne 1n practlce

_mekes the executive tq assume.akdual.roleJ both executlve and»
_legielatiqe; and this leads one to the'conelusien that'as between

the execﬁtibe-and the 1egielatdre therer is no sepafation of

.- powers.

: \\_,«—~When we turn to'thelthird organ of the government--the
3udiciary-—we“do not only find that the existence of the doctrine

L; ‘! +is theoretical but“aleo actual. Members of the executive and
o ' the leglslature are excludéd from membersh:p of the judlclary

[P ‘ and v1ce versa. Judicial functions are denled to the members

of the executlve and the leglslature and 1t 1s completely free
,from the control,of elther of them while execdtlve and leglslatlve

functlons are kept: from the jud1c1ary.

» * i

Hav1ng con51dered the appllcatlon of the doctrlne of "

. .sepdration.of powers to the three orgeps of government, it remains -

to consider whether Parliament=--in all its embracing meaning .o
-

under sectlon 56 of " the constltutlon--the Judiciary or the cone~ o

stltutlon clalms supremacyrover'ﬂ.hfthers. Professor chey

con31dered that Parliament is sovereign and» this sovereignty

"means neither more nor less than this, ' namely, that Parliament .
thus defihed (i.e. the -Queen, Lords and ComﬁonS) has, under
. the English constitutlon, “the rlght to make or. unmake any law'

whatever; and, further, that no\person or body jis recognlsed byf;*

b I8

b 4 -
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law of England aé having a right to override or set‘aside . '
Thisvpgineiple of English

K —
a the- leglslatlon of Par ame "36

constltutlonal law is courate +o the extent that there is no

‘inherent jurisdic%io in the courts of England to declare an

Act of Parliament-invalld.- Once passed the courts are bound to «

-

give effect to it and w111 not ordinarily go behind the veils

of parllamentary procedures to determine whether the approprlate
proceduraes were adopted in: p3551ng the Act. ‘Such 1nqu1ry 1nto

the mode of the leglslatlve process will amount to denying

et e

Q Parliament the - pr1v11ege of being master ‘of lts own proceedlngs.

| While the souzgelgnty or supremacy of Parllament entails the

' ability to make laws for any person no matter where he may be,

i ‘ it can hardly be supposed that the British Parliament in all

{. ‘ its soverelgnty can make crlmlnal the practice of female

i circumcision among the Mandingos of The Gambia. In fact the
soVereignty of the British Parliament has been greatly clrcume
scribed by conVention. Parliament cannot in time of peace T
»prolong 1ts ex1stence beyond the five year perlod recognised by

(. ., conventlon nor can it bind 1ts successors as to the mode and

content of 1eg131atlon. Its soverelgn powers are based on the

\ ,
T common law recognlsed and ‘acted upon by the courts of England; 37

-t . the concept 1s a dlstlnctlvely Engllsh prlnclple whlchﬂhfé::7

no counterpart in- Scottlsh const1tut10na1 1aw38 and that it is '

................ - 5 -

, 36Introductlon to the Study of Law of the Constltdtlon
e 10th ed. (Macmllan ‘€ Co. Ltd., 1965), Pp. 39-10.

370 H.  Philips: The Constitutional Law of Great Britain
and the Qommonwealth 2nd ed. (Sweet & Maxwell London, 1957}, p. Lh,

9’
o 38McCormJ.ck Vs Lord Advocate (1953) S C.. 39.
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.ﬁothing but "é legai‘fiction‘and'legal fictions can assume
.anythihg;"ag |

A Under The Gambiafi constitution this legal fiction does not
exist. Legislative actions of Parliament are subject “to judicial
- ——4/)// review; the courts may, and have power fo, declare what Acts_are
| , " constitutional or unconstitutional. Thi§ power flows from the,
?ﬁ§==\\\\ existence of a written constitution which prescribes the limits

of the powers of Parliament, limits that the courts jealously

guard against transgression. This, of course, tempts one to !

hold the view that as between Parliament and the judiciary, the

N SO ——

judiciary is supreme. One cannot underestimate the authority
and poweﬁéof the judiéiary in the exercise of its function of
judicial révieW'but.one cannot also overlook the fact that
whatever may be the supremacy of the judiciary, its composition,
. " and jufisdiqtion are all regulated and determined by Parliéﬁent.
Parliament may, when it so desires, by -appropriate language
divest the judiciary of its role of judicial review or even
nullify a decision of the courts by apﬁropriate legislation.

The judiciary,thereforq,thodgh supreme in the sphere of judicial

review, that supremacy is only relative for otherwise the b

judiciary may assume functions not consistent with the. doctrine
of the separation of powers.

- In some jurisdictions the constitution expressly declares

39Jennings: The Law and the Constitution 4th ed.(University

i

|

!

]

E

| o

{ o itself as the supreme or fundamental law of the land and any
| . :

]

1

i

: of London Press Ltd.),p. 15?.' .
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law that is inconsistgnt'with‘it is to the extent.oflthét'
inconéiétency inoperative. This tendé fo assert the supremacy
Ofsthe copSfitufibn; .The Géﬁbian.éonstitution does not déclaﬁe
itself Sﬁbremé but.thé'fact of - its supremacy lies in its being

a writtéé one. It is the;ver& document that gives Parliament

and-the.judiciary their livééﬁ'It-sets out what proéedures

‘Parliament may follow in .enacting a law without transgressing

on the sacrosanctity of the constitution. ‘It also regulates

the mode by which the courts are to review parliamentary or

‘executive actions\yﬁere these are alleged to violate the

~constitution. In short the constituﬁion provides and regulates

the very mechanism of government. "If the constitution claims

-
~

by its terms, to limit the_powers:of the;iﬁstitutioﬁs it Ereates,
ineluding the legislature, its provisions.must surely be '
regarded as of supersqsgfggzé to any rules or act1ons 1ssu1ng
from those 1nst1tutlons,"uoso says Wheare. This assertion
finds support in the words'ofklhiéf Justice Marshall when,
arguing_on the question of the supremacy of the constitution,
he made the c1a351c statement that "certalnly all those wﬂo
have framed written constltutlons contemplate them as forming
the fundamental and paramount law of the natlop,'and, gubsequently,
the.theory that an act of the-legislature, repugnant ‘to the

conétitutién is void.'"ul The learned Chief Justice continued

”

40

Modern Constitutions,'P. 57.
L1

Marbury Vs Madison (1803)*1 Granch 137.

L




[

-

e

iﬂ!"* P L e s e

M e o o M o M I e g % AR e et £ o e C e e ee et e L

e - R .
e o : R ) - 158

to argue that as the constltutlon 1mposes fetters on, and
llmlts, the powers of the governors no one can é;;test that the
constitution controls any leglslatlve act that is repugnant a4
“to it. These arguments are.indeed forceful But the Chief
Justice also reallsed that though the leglslature cannot by
ordlnary means 31ter the consft%utlon, he, by,lmpllcatlon, accepted
that ‘the constltutlon can be altered by means other than the
ordinary leglslatlve process-when he said "the constitution is
_eit?er a supevrior, paramount law, unqhangeable by ordinary
o - means. . . ." The constitution's supremacy is not absolute;
. : it defines thg-limits ofllegislatiﬁe competence and how legis-
(;\_* lative power may be exefcised within the ambit of the. constitu-
tion.  We do know that Parliament has ample legislative powers
to alter even those very provisions of the constitution that
restricts its legislative power-though the procedure to do so

may be extremeiy_cumberéome and any' such at empt'méy be met with

ﬁostilé‘opﬁoéifibn,

__CONCLUSION r

We have attempted to sketch/Gambia's transition From

menarchy to a repuplic- as well/As to track the origin or source
cof the republican constitutidn and also attempted to give a .
brief account of the interr lationship between the various

» —

3 organs of the government. e constitution vests the executive

authority of the statewin the Rpesident who is not a member of

A ]
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the legislature but who depends on the support of the

legislature for his mandate to rule.  The sophisticated version
Aof the Westminstgr export medel has Beeh modified to reflect'.
the republidan statﬂslof.The Gambia and at‘the same time biends
traditionalism with modernism., Indeed.the reversion to tradi-
tionalism (that is, vesting executive authority in one man
and discarding the foymal separation of power between the Qsad
of state and head of government) under.a constitution that
;eets the needs of a modern govéfnﬁent thoroughly explains why
the Gambian constitution could claiﬁ:to be "Made in The Gambia."
h.By adopting a constitution that reflects the fraditional

values of the beoﬁle, values that were swept urider theICarpet
by colonial rule, is oply a re-assertion of those values and not
a reaction of the wiaer "phenomenon of liberatioh ffom the

' y2- -

'cultural imperialism' of colonialism" as-suggested. It is

~_ ‘ a manifestation and réssurrection of the African tradition.

From the brief diséussioh.oq the separation of powers it
is clear that the doctrine, as literally understood and practised
.under the American cdnstitution, is ndﬁ a feature of the

Gambian Constitution. Both the executive and the legiélagure

are constituted by the same individuals, the executive perf

some of the functions of the legislature while the legislature
7
. t
. exercises control over the executive through the principle

of the collective responsibility of the cabinet to the legislature.
. . _ .
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is the 3ud1c1ary in its relatlonshlp w1th both the executlve
and the legislature. The judlclary alone 15 free from the .
control of the llglslature and the executlve, the judlc1ary
alone performs jud101al functlons, it alone does not engage in
leglslatlon and it is the only organ whose members are phy51c—

cally distinct from the members of both the legislature and the

'._executive.‘ The discussion on the separation of powers inevitably

-

led us to a‘consideration of the supremacy of Parliament, the
judiciary or the constitution. -While onr discuésion on this
aspect tends to favour the suprémacy of the constitution on
account of 1ts regulatlve functlons over Parllament, it is

safe to conclude that the constitutlon is supreme only to the

extent that in the exercise of its powers, Parliament must ‘

conform to the prov151ons of the constltutlon and any purported

derogatlon from its prov151ons w111 certalnly be declared

void. As between the jud}clary and Parllament, each 15 supreme,.

within its province unfettered by the supremacy of the other.
The detall analy51s of the oomp051t10n and functions

of the organs of government establlsﬁed under the constltutlon

and the. other provisions of the’ constltutlon w1ll be postponed

for the next,chapters. v .

gt e -
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 CHAPTER SEVEN

-
L}

1 o I  PARLIAMENT
§ ) Gambla 8 change from a monarchy to a republic entailed
{ the modlflcatlon of the Westminster parllamentary system to
! reflect in a modified form the republican character of the
f ~state. Thé,;nstltutlon of parliament and the concept of
: parllamentary democracy,; which are sallent features of the
‘Westmlnster monarchical form of government, were inherited and

continued under the new constitution. The continuation of the

" institution of parliament found expression in the re-establlshment

;
|

E
‘g »of parllament §s the principal law maklng organ of the sta‘te,l )
g the concept‘of parllamentary democracy was partly restated under
{ section 87 of the constitution, which requires‘the holdlng of

% elections every five vears through the medium of free and: falr
EA electlons and partly sanctioned by non-leglslatlve 1nterference
- with the number of polltlcal partles that may ex1st at any !
one tlme. Free and falr elections, and %he multiplicity of
political parties are 1ndeed necessary for the v1ab111ty of
parllamentary democracy. Parliament's function as the bulwark

against executlve excésses and its ultlmate control over the

latter has been malntalned by a method of checks and balancee(‘

5! T ' _ The Constitution redeflned the quallflcatlons aﬁrxals-:

" -qualifications for membership of the House of Representatives.

e e + ’ \
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Some of .these quallflcatlons were borrowed ‘from the country s
earlier constltutlons and these were in themselves horrowed
from the usage and practlce of Brltlsh‘constltutlon, and given

statutory force. Others were inserted in the constitution as

"'a result of changes brought about by ihdependence. In this

apter we propose to examine the.composition of Parliament;
the qualifications and diequalificetions for membership of the
House of Representatives; the’legislafiee and other fﬁhctions;
of the Heouse. The functions of the House of Representatives
as the forum for the ventilation of all contentious national
issues in a fearless and ﬁnim?eded mannexr is essehfial.to the
operation‘of a parliameﬁf&ry éystem of government, and‘fof this
reason the_lasﬁ‘section of this chapter will address itself
to a ‘discussion of the powers, privileges‘and immunities’ of

the House of Bepreéentatives.

A.. COMPOSITION OF PARLIAMENT

Parliament, which exercises the legislative pBWEfs of

- the Republic for the peace, security and good government of The
' Gambia, is composed of the President and the House of Represent-

' atives2 (herelnafter referred to as the "House"). The posztlon

of’the President as one of the estates of Parllament reflects

i

the important role he plays in the legislative process, for

_without his assent no measure of the House can become law.
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But as we w111 see later the 1dea of empowerlng the President
to w1thhold hls assent to any legislation, 1s, in the present
context of Gamblan pélitical realltles, otlose.

- S -

B." MEMBERSHIP or THE HOUSE

The: House con51sts of a- Speaker and forty-three members,
who are for the purposes of votlng 1n the House, divided into
voting and non-voting members. For the purpose of-our study -
and clarity of expodition of some of’the_proviSions of the
constitution rﬁ}ating to qualification and disqualification

-of members), we shall cetegorise these into four classes, namely
(1) elected members; (ii) chiefs' representatives members, -
(i4i) nominated merbers and (iv) the AttorneyLGeneral‘ wﬁo may .
fall within ‘the category of an elected or a nominated member.

There are thirty;five elected members3 elected from single

y

member constituencies. In order to avold unfair gerrymandering

" a Constituency Boundaries Commission is established and its

members are app01nted by the: Pres1dent after consultatlon with-
the Judlclal Serv1ce Comm1551on.-.Apart from operatlon of law
a person appointed to- the Comm1831on cannot be removed

w1thout prlor consultation with the Judicial Service Commission
and such a removal can only be effected on grounds of the

person's 1nab111ty to perform the functions of his offlce

or for mlsbehav1our. -To insulate the Comm1351on from polrtical

4

3. 57 (1) (a). .
"*Ss. 60 and 62 (1).
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1nf1uence, Members of the House,-publlc servants or persons

who are or have at any tlme during the two years 1mmed1at1y
precedlng their app01ntment as-a member, been nomlnated as a
candidate for electlon to the. House or hold an office in any

organlsatlon that sponsors or sponsored a candldate for

election to the House, are dlsquallfled for membership of the

_ Comm1551on.5 The_underlylng'phllosophy ofrexcluding Members
' ﬁ\‘\\\\\:of the House, and politicians in general, is to secure a

‘minimum of political influence from beiné exerted on the Com-

mission in the execution of its duties., But the shortcomlng
&

of the safeguard is the non-exclusion of political act1v1sts'
and persons who hold offices, for example, chiefs, by politieal

.appointments but do not fall within any of the excluded

categories,
It is the task of the Commission to ensure that the

number of constituencies correspond;to_the number of elected ’

[

- seats in the House 'and that all_constitgtenoies contain as

. nearly equal numbers of inhabitants as appears to be reasonably
practioable. The Commission7may,however, depart from the

populatlon con31deratlons in order to take 1nto account the

t

ineed to ensure the adequate representation of sparsely populated
rural areas; the means. of communlcatlon, geograph1cal features

and the boundarles of ex1st1ng administrative areas. The

i dellmltiylon,of constltuency boundarles_}eges place at:such
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time.as'thg‘Pres§déht ﬁay, in pﬁrsuance'of é ;esolution of
the House, 'determine, but in fhe absence of such fesolution
‘the exercise must be conducted at intervals of not less than
leight and not more than ten years§ of-whenever a census of the
'populafion has been held or when the constitution has been
amended altering the numbgr of électeq seats.® .

The Chiefs"réprésentative members are four in numbe_r'7
and they are elected separately byfthe chiefs in assembly
to represent what may be called the traditional elements.”Their
election takes place at the same time as the election of elected
members; most. of the rules governing the election of elected
members appiy to that of the chiefs as well. The Attorney-
General may be either an elected or a nominated‘member of the
Héuse with votipg righté. Since the abolition of the office
of the Attorney-General as a public of.fice,8 the only incumbent
has been a nominated member. The fourth éategory of. members
‘are the pdminated members: ‘who, until Parliiament otherwise _
prescribes, numben threé; they-afe appointed by the Pﬁesident.s
It is not c;eﬁﬁ from the provisions of the constitution why

&

nominated, K membership of the House, which was a feature of the - -

_colonial legislatures, is still retained. Its retention hay-

be a hangover from the ¢olonial system of according representation

SS. 62. The last review of ‘the constltuency boundaries

.A}ln.1975/77 was carried out when Parliament amended section 57

(1) (a) of the constitution to increase the number of elected
members from thirty-two to thlrty-flve.

3. 57 (1) ¢b).
85ee The nbia Independence Order (Miscellaneows_Pro-
v131on) Act, 1968, Act No. 14 of 1968.

SS. 57 (1) (d) and 65,
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" to organidations such as the Chamber of Commerce, trade unions

'~ and women's ¢rganisations whose views and interests are not

~and twice women.haVe been-appointed as nominated members. One

: hawe'beeh drawn into the House for this purpose as his sub-

wroaTIn L TS TR T R R R TIUN PN A TUR  T P TI T LTI (e e e e e e e e e

>

;ikely tq‘be‘adequafely represented 5y either the elected or
phiefsf'représenfati#e"membérs. In fact the practice has been
to allocate one of the_nominated‘éeats.to.the business community
other reason that may be advaﬁced for its retention is that

the President is‘affordé& an ample opportuhity to reward an

industrious and loyal party member for whom no constituency

could be foun .10"'~Whatever reasons influenced the framers

ey

of the constitution in inserting section 57 (1) (d),~its
- wisdom cannotibe easily brushed aside. ﬂnder.thaf-provision

the Presidenf,.as appointiné authority, has power to.drawnintd

the HouSeSomeiofthé best available talents that can con- ’
tribute to thé efficient running of‘the government.;lg;THis

is the only way to 6pen the membership of the House to |

talented men who arehunwilling_to subject themseives to the

rough and ﬁnpredictable'game of party polities. = |

- Membership of the House carries with it dértain attributes

which are defined -by the cohstitutioh as ”qualif%pations“ and

“disquélifications." Thus all citizens of The Gambia who have

10In’deed, the writer “thinks that it was on this ground

that Mr. Jallow Sanneh was nominated as member of the 1972/77

and 1977/82 Houses, while Sir Alieu, Jack who hasgserved the o
country in various capacities as Speaker and acting Governor-
General and served and continues .to serve as a loyal supporter

of the ruling party was appointed a nominated member of the
1972/77 House. . S

lsir Alieu may, in addition to other considerations,.~fﬂ
sequent appointment as a Minister indicates. S S
- - ¢ . . X -
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attalned the age of twentymone years and able to speak Engllah

suff1c1enrly enough to enable them to partlclpate actlvely
, A >
ln‘the proceedlngs of the‘House are elaglble for membership

of the House as either an elected, a Chiefs rrepreaenfative,

»

" or a nomlnated votlng member. In addition to these'three_

quallflcatlons, in order to bereligible.aS»an elected member,

‘a person must be reglstered in some constltutency ‘as a voter

“in elections of elected members12

‘though he need not contest
elections in, the constituency'in which he i% régistered. An
appointed nominated member, other than the Attorney-General

if he is not ap elected member, need only at the time of his

Under the' constitution a person is not eligible for
¢ . .

- membership of the Héuse, if.(in the case 6f an elected member,

a nominated voting member or a chiefs, representatives) he “is;

by virtue of his own act, under the acknowledgment of alleglance,

obedience or adherenqg to a foreign power or state. In
addition té thls, a person is not qualified for election to
!

or app01ntment as ' a nomlnated member of the House if at the

R

date of hlS nomlnatlon for election or app01ntment as a nominated
f

member of the House he holds the office of Speaker; he is
iadjudgedLOr declared to be of unsound mind under‘any-Gambian [y
125, 58, | - -
13, . |

S.. 58 (a) and (b).

. , 1) . R a
appointment fulfil +the age and language proficiency requirements.]f3

O
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-iaw;‘he.has;been‘declered‘bankrupt ﬁndef any Gamciaﬁ‘iawgfand'
remalns undzschargedg he is under a sentence of death or 1mpr1-
sonment exceedlng gix months or haé:w1th1n flve,years of the )
date of hlS nomihEtI;; for electlon pr app01ntment as a nomlnated
"T member completed eerv1ng a septence of 1mprlsonment exceedlng
‘le months, or sub]ect to such exceptqons and llmltatlons as
Parllament may prescrlbe,he has .an- 1nterest in any government

contract.t |, . R ' W &

'Parif-"“’%C}s empowered to make 1aw disquallfylng persons
holdin or actln in an ice bespon51ble for or connected w1th
g g ‘~_Hd,off ity

the conduét.of an‘elect;on to the House. it may also provide

that any personrﬁho'has.been convicted'by a court in The
Gambla for an offence connected with the election of members-

of the House is dlsquallfled for~membersh1p. The dlsQUallflc—
‘———.-J

. at;on perlod for a, person conv1cted of "an elecflon offence can—-‘
16

not. exceed five y ars. Head Chlefs that ane nomlnated

‘as Chdefsf reppe tatlve members cannot be nomlnated for
17

b Jat

) ‘e}ected seats wh11e appointed nominated %embers (this pro-

bably excletdes’ an .appoirited nominated Attqrney-General) cannot . .
be'nominatéd'fof any of the elected seats. Slmilarly persons .

who are ,nomlna;ed for any of ‘the elected seats or who ‘have
N

stood s candldates for electzon But were unsucce

sful canngt

- . ‘ : "‘ "--- . .‘k
. lLI» - 'l-. ) _\ "“ S 4 N
S. 59 (1)0 - b - * ’ .
135059 2y, L T P AU
. 185, se.¢3). oo e ST
s 54 . N
. Y . ~ -.. v ' | J.,?,\'- .; . ‘ ]
l. -' !. ) . . .- . f' . Y .‘ [0 "
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befapp01nted as nomlnaﬂed members.

to exceptlons and llmltatlons as it may prescrlbe, deflne dls-‘

18

| Parllament may, subj'

- 169,d°

quallflcatlons for members of the armed or pollce forc § or

persons holdlng or actlng in preecrlbed offlces or appomntments.

It may be observed that dlsquallflcatlons stemmlng from a

sentence of 1mprlsonment exceedlng six months, two or more

terms of 1mprlsonment§ that are requlred to be eerved onsecu-

»

tively are regarded as a 51ng1e term of 1mprlsonment e may

further note that 1mprlsonment as an alternatlve to or.’in

default of the payment of a fine is irrelevaht for the purposes

'of a person 'S quallflcatlons or dlsquallflcatlons for member-

ship of the House.

‘Supreme Court in dieputed membership of the"ﬁouee, and tenure

of seats of membens of the House we may 1ook at some spurlousl

20

N e e

N

.Before proceeding to consider the jurisdiection of  the

1nterpretat10ns the Supreme Court was recently called upon to

lay on the provisions of sect10n“59 (D (a)

"N.H. Allen Vs H.R. Monday (Sr). 21 Sectlon 59 - (%) (a) precludes

r

(£) and (5) 1nr

-elected membershlp of the House to Gambians who are, by their

own act, under the alleglance to a forelgn power. Section 59

(5) ¢b) empowers Parllament to define dlsquallflcatlons for

membershlp of the House by members of the armed forces. The

respondent, in that case, was alleged to hage contravened

:b'_'

& N .
.

- 185: 59 (5). .
195 gq. (6). e
205,59 (1), - - -
2 b, N 2/1977 (hnifported).
" - ' P o . (,"

g
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Q;\;' paragraph (a) of section §9. (1) in that as.- Commander of the
A L - : .

Order of the-British Empire_asrwell as an honorary Commander'
of the National Order of the Republlc of Senegal, he, at the
tlme of his nomination for electlon to the House, owed alleglance
| to a foreign power. The t;t%e or honour of,"Comman@er did not-
only amount to owing ailegiance to a foreign power but also
amounted to beingla member of the'armed forces of that foreign
power, the petitionef contended. Neither submission won the
admiration of the Presiding Judge who gismissed them as "a piece of
ontrageously far-fetched and muddled thinking. . . . and a
specious argument.“.thatrhas-no vestige of validitﬁ. But
would acceptance of a foreign title of honour, other than a
dlstlnctlon conferred by an educational, profe551onal or
scientific body, in contravention of section 73 of the constitution

‘amount to owing allegiance to a' foreign power or st

seems not. Allégiance can only be owed by a subje tvto‘a

RC

soverelgn, the mere decoration of, or conferment of a itle
-of honoun_{on, an 1nd1v1dual by. a for-e:Lgn state does not entail
the incidence of_subjection_by the decogating state. The,
Q . absence of a subject, and sovereign relationship in'suchba‘
v situation~isievidencedwhy the fact that the decorating}state
| cannot call upon the=dEcorated foreign national'to‘serve in' BN
.1t§ armed forces in ‘case of a rebellion agalnst the 1atter,
other 1nc1dents of alleglance are obedlence to a state by’ the
sub]ect and the protectlon of the sub]ect by the state. None
of these 1nc1dents were applicable to the respondent and the

. L. v
) ¢ oLt 4 . ' . - -
i A o &« . sl = . > "

A
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acceptance of forelgn Jhonours: w1thout more. is not sufflcent
- to disqualify a person for membershlp of the House under
/ section 53 (1) (a).

" " The other spuricus argument based on seetion 59 (1) (f)
stchs from tﬁe fact that the respondent wés, immediatclyfbeforc
his nomination for.eléction,‘the Chairmgh'of the Management
Committee of the Banjul City Ccuncil and in that capacity had
interest‘§n government contcact and thercfore sinned againtt
section 59 (1) (f). The court wa's quick to point out that

‘Ehere was no evidence of thc respondent's interest in a goverp-
ment contract and that whatever contract he may have intcrestv
in must be a-contract efecuted in his official capadéity ac

Cﬁ?irmah of the City Council. .But even if the respondent had °

any personal interest in a govcrnmént contract, it must. be
M ;

. such nﬁérest in a ‘govermment contract that Parliament pfe—

scribeslas a vitiating féctor.fcr embership'of the House:
The wq;dlng of the prov151on under con51deratlon is wide . =
enough to exclude 1nterests in government contracts that are

‘not declared by Parliament as prohlblted for membershlp.of i

the House: the disqualification-by reason of interest in a -
. ~ : .
%r\\ ' government contract.is not absolute. : :

The objectlon taken under section 59 (5) by the petltloner

-

{Kgs not so-much based on his muddled thlnklng ps it was-on o~

// :%ﬁe compllcated 1anguage of the subsectlon--the wordé\"nomlnatlon"‘

and "nomlnated“ are used once and four tlmes respectlvely--

which could 1ead the layman into the wilderness. The fact

~
v
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which led the petltloner to put’ spurlous 1nterpretatlon on’

that subsection are as follows: 'at the general electhns held

1n March 1977 the respondent was nominated for electlpns\ ;} o=
to the House but lost to his opponent, who dled ba;\i§‘\g day

or two after belng declared glected. Subsequently, in May of
the same year a by- electlon was ordered to be held for the

“ [
.

vacant seat; the respondent again won his party's nomination

i —

as candidate for the.vQcant-seat} It'nas this act of nomination ()
and subsequent election of the resporident that led to the.
challenglng of the valldlty of: his ellection under sectlon 59 <t

{5). Subsectlon (5) of section

-

3 provides as follows 'No - per-
" son shall Dbe quallfled tg;be nomlnated for electlon ag\ik

voting member of the. Hous

of Representatlves, who, at the date
of his nomlﬁatlon for electl n, is a nominated member, and
no person shall be qualified to be app01nted as a nomlnated
member who, at the date of his appolntment, is, or is nominated

for electlon as, a votlng member or who has, at any tlme 51nce

Parllament was last dlssolved stood as a candldate for electlon ’

..... ed.n2? This provision, )

it was alleged dlsquallfles ‘a person for membershlp of the

{House 1f that person d1d ‘not only contest elections and

lost 81nce Parllament was last dlssolved but also a person

o who égdﬂ;:\&ny time contested“electlons but was unsuccessful.23 o

22Under1igfng mlne.. - 1 . . ) éﬁﬁ@h“

“ v " B [ . N
h_;_ﬂFaThese points were cleaply mdde 'in the petiticner’s . b
—eV¥idence when he made reference -t earller unsuccessful atte s -
. t

by the respondent and two' dldates to be glected to

t+he House,

¢}
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'fat the polis, or a nominated member offering himself f

"election.”

" empowers Parliament to declare vacant  the seatj

.zf"Lf' o, 173 | o

The: argument was 1ndeed mlsconcelved and the Supreme Court

put this beyond doubts when it ruled "the purpgrt of the section
is clear and 1ts wordlng also, it is to prevent an unsuccessful

candldate.belng‘nomlnated to Parliament desplte hls.fallure

[

As a general rule a votlng member once elect or
nomlnated as such retains his se?t for theglife of the House,
a non—votlng nom1nated~member also retalns his seat for ‘the - li?e

of the House unless his app01ntment is revoked by the Pre-

" sident before disgolution. _Other conditiong, other than dis-

loses hlS Gambian 01t1zensh1p (thls does notgﬂﬂﬂﬁ?%g D
votlng nomlnated member), ‘in the case of an(elected member,
t

1f he ceases to be a reglstered voter, in the ¢ase of a chlefs"

representatlye . member, if he ceases tguye a Head Chief'; or_

R

.

in the case of a nominated Atto?ey-General, Af hremoved

from office.2’ A subsequent amendment fb‘the congl
: ‘ ‘ ' -

who, without the prior permis ;qn of the Sneaker,:a-sents - '
,himself from two meetings /7;L House.?_5 Parliamen® has
- . ) .. - . . ' . B ‘
- 2%, 86 (1), - - Loe

L]

V-
25Thus Mr. P.S. N'Jie, Leader of the Oppositlon United >
Party, was unseated for non—attendance of themmeetlngsaof the
House without hav1n&_obta1ned the prior- perm1851on of the Speaker.

L N ~_ o -" ~



‘poweriunder the constltutlon to permlt a member o the House
declared insane, bankrupt or sentenced to de:&h or 1mprlsd?ment
‘for & term exceedlng six months,_or reported guilty of an. '
offence under section H9 (3) to'retain his seat until an appeal
from such declaration, entence or conviction is heard and

disposed off. The retentlon by a member of his seat on

Parllament=s permission may be subject to any condltlons‘it
' 26

may-preﬁbrlbe. e E o ' o o

Disputes db occur, and there have been isolated‘ﬂéstances
of this, with respect to the validity of a person'sﬂﬁembership
of the House. 'The determlnatlo? of dlsputed membershlp of
>the House is wlthln the jurlsdlctlon of the Supreme Cqurt Whlch
may be prayed to decide on the valldltx of ap on's electlon.

to, or sppolntment ;E‘§Otlngﬁ or non-votlng nodrsated member .
" of, the House. The court also. has jurlsdlct1on to determlne
cuestions as to whether a person elected Speaker from outside
the House ﬁas'qualified to be so elected and questions whether
the seat of s‘member in the House hes becoﬁe vacant; Only
.'persons quallfled to vote 1n the elections of elected members

or the Attorne;;’kneral have a loous stand1 to apply to the’

Supreme Court Tor a determlnatlon of the questlon of the -

of a member's election’to, or appoiptment as a voting

» the House. Every‘gember of the House has a locus’
CL ’ ] : '

~

1}engehthe'valddity of the election of the Speaier-
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chse. "An appllcatldh for the determlnatlon of the 1ssue

whether the seat of ‘any mez::iJ27S-b§come vacant may be made

by a voting member of the gse/or by a registered voter (where

the dispute relates to the seat of an elected member) or by

a Head Chief (where the vacancy of a

proceeding before the Supreme Court where he has not

Chiefs! representatlve

~is in questlon). The Attorney~General may interfere in any

seat
iy

,exercised

his prerogative to make an appllcatlon under the constltutlon.27

The rullng of the Supreme Court, conflrmed by The Gambla

of The GambjaZ®

_Court of- Appeal, in I JA.S., Burang-John Vs The Attorney -General

appears to be that an appllcation can only . be

properly made under section 70 (1) if an election petition is

. ¢ ) .
also presented The courts indicated that "under section 46

(l)'(a)29 of- the ponstltutlon the Supreme Court flrstly, does

have jurlsdlction to determlne whethe

r a person has been validly

elected, \%ut under the same sectlon U6 subsectlon (2) the appll—

catlon can only be made by a person quallfled to vote 1n the

electlon to whlch the apgllcatlon relates. ‘ Parllament has

-

- made prov131ons for the exercise of this jurlsdlctlon and

‘

under section 32 of the Electlons Act

1963——no electlon and

no return to the House of Repreeentatlves ahall be questlone

?

.in any proceedlngs except by an. election petltlon made in

i

L

e

273. 70.

29

280rv11 Appeal No. 5/1966 (unreported)

N

:\ ,

1

'This has. been reproduced . as-aectlon 70 (1) (a) of the
republlcan'constltutlon.

ey ’ “ . ¢
——"p\ '.l. 5 o . s -
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aécordance with the-Act. 'That Has'nbt'been done and no electipn

petltlon has been preeented to thls court w30

There is no doubt that the usual procedure for unseatlng
a member of Parllament—-by election petitions--had greatly .
1nfluenced both courts in arr1v1ng at their de0151ons. "It can

hardly be expected that Parliament intended to prov1de double

.procedubes for unseating a member all of which must be adopted

by an-applicant, nor can section 70 or any part ofiit.be said
"t6 have been enacted ex abundanti cautela. Even ﬁhere section
32 of the Electlons Act and section 70 (1) (a) (seqﬁ}on 46

(1) (a) as it was) are overlapping provisions, the principle
that where a spec1a1 procedure or modus operandi_is'prescribed
for a special case; the courts are likely (and should, ae the

- L3 :
Courts. of England have done) to regard it as exelusive.a}

The provision of special procedures is a manifest demonstration

. of Parliament's intention that the .special procedures s 14

Y

mine,

apply to the sgfplal 81tuatlons they are intended to gov n. it
is suggested, with deferrence to both courts, that section 70

creates a special procédure to cover 51tuat10ns where an appllcant,

_who would otherw1§e be entitled to-present,i§-e1eetlon petition,,

finds himself barred by the limitations impoBed by section 33

(1) 'of the Election Act

Such a person cg%lé proceed under

. ThéASupreme Court. pplled the’ same reasonlng in P. S.
N'Jle Vs The Attorney-Generyl Civil Suit No. 5. 208/466 (unreported). )

31Dr1edger: Construction of Statﬁtes; P. 99.‘Parentheses
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-sectlon 70 to seek a declaratlon that an elected or app01nted

votlng member, as the case may be,should be unseated. Toe
make sectlon 70 (1) (a) operatlve on the presentatlon of an

electlon petition is to rob it off_of-;ts utility. To argue

to the contrary, as the court did, will necessarily exclude
‘tﬁg’gelidity of the appointment of auvoting‘member;%aéﬁintﬁhe~
‘case of an appointed nominated AttorneyAGeneral from being

: challenged since his membershlp/df the House is. not effected

by "election or return" to the’ House but by appolntment. The .

Elections Act puts it beyond doubt that electlon petltloos may -

be. brought under sections 132 and 33 .on-the_grounds- of - "undue

. election or undue return." Furthermore it cannot be reasonably
P - . . t

for the members of the House, including the Spgaker,'dé the court

seems to suggest. Assuming the reasoning of the courts to be

correct, what can be the possible grounds for "an undue election

-

or undue return" where the veiidity of the Speaker's appointment
from outside the gouse is in question? : - N

The prow{/;ons of section 70 (5) .(then u6 (5)) greatly
exegﬁgeed the mlnds of the judges. That subsectlon empoﬁ%ns
Parllament toiﬂigg_prov1s;on w1th respect to the c1rcumstances
and manner in which the 1mpoe1t;on of reasonable condltlons
upon which any appllcatlon may be made to the Supreme Court for

‘the determlnatlon of any question’ under section 70; further_

:Parllament Ais empowered to regulate the: powers, pE?ctlce and *

.procedure of the: Supreme Court with respect to any appllcatlon'

-
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3under .the same sectlon. The courts observed that ‘the enactment

. .
of eectlon 32 of the Electlons Act is .an 1nd1cat10n that

Parllament has under section 70 (5) made prOV151on for the ex-

ercise of the court 5 jurlsdlctlon, that-ls the jurlsdlctlon

' is exerCLSable only by way of electlon petltlon.

It is the view of the present wrlter that neither sectlon

32 nor sectlon 33 1s w1th1n the contemplatlon of section 70 (5)

or its correspondlng sectlon in- the 1865 qpnstltutlon. The -
o -1
leglslatlve evolutlon of the Electlons Act, and in partlcular

L)

the prov151cns.of sections 32 and 33 thereof, and the constitutions

that were gfanted to Gambia since the piecemeal introduction

of franchise are all cogerit evidence indidating that the court's

Lposition,:onlthe_way and manner in which the Supreme Court's

jurisdiction‘is:exercisap;e'under:section 70 (5), is untenable,

The law reiating tc_election'petitions first appeared as part

32

of the ‘laws of The Gambia in 1947 and has continued to be part

" of the laws since then. The earlier constitutions that were

introduced did not contain any comparable provisions to section

70 (5) (46 (5) of the 1965 constituti%n) dntil'1962 when -a new -

constltutlon ;;Sczﬁlng for an enlarged 1eglslat1ve council was

granted. In the light of this h;etQE}cal ev1dence on the

legisiatiVe evolution of the Act and the constitutions, it can

-

" habdiy-be maintained that Pariiament has undef section'TO (5)

' ade prov1310n—-the provision belng sectlon 32 of tpe Electlons

Y
L . . P -

. ’ ' 8

L 32 o

Leglslat1Ve Counc11 (Electoral) Regulatlons 1947,

e

am

e
:

»

Regulatlon No. 7 of 1947 publlshed as Legal Notlce No. 71 of 1947.. .
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Acf--empowering the'SupremeJCourt to exercise its jurisdiction‘
under section. 70 Cl) (a) only on the presentatlon of an electlon
- pétition. To argue otherwise would not only be dlsregardlng
the‘histerlcal ev1dence, wnlch we have attempted to adduce, but
- also eftnibuting gfoSS ineompetenCe and inability to the-dréffs~l

\ .

man " of the cbnstituticn to simply say that "The Supreme Court

)
—

'shall have jurledlctlon to hear and determlne any questlon whether: °

P

.o

(a) any person has been valldly elected or app01nted
as a voting member of tne'House of Representat;ves;&J
but no such question shall be deternined'by the Supreme Coﬁrt7
unless it is brought by way of an election petatlon under
sectlon 32 of the Elections Act." This is how the courts read

the prOV151on, that readlng would have been correct had that been

the intention of Parliament, but as we haffe attempted to'lndlcate

‘ . [ ..
+, earlier that is not the-'intention of Parliament as this pro- .

vision creates a special procedure to meet the needs of special

circumstances. i R ' R

-

C. OFFICERS OF THE HOUSE

~

TherPrincipa} officer of'the House ig the Speaker{ he

is the representative of the Houee 1tse1f-1n its proceedlngs

33 and the pr1nc1pa1 characterlstlc of his offlce .

s that of authorlty and 1mpart1a11ty.3u

and dignity

As the symbo;rqﬁﬁ

- - . . -

N " 4
" ¢ . - 4

33Ersk1n May. The Lew, Privileges, Proceedings and Usage ﬁ;g
: of Parliament 19th ed (Butt worths, London, 1976), P. 228.:- o
. ®bid.,p. 220, . oo S

- .
Lo . -
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authorlty and 1mpart1a11ty, the Speaker has to be a. man of _

el

'great 1ntegr1ty, and problty, able to subdue hlS polltlcal feellngs

*in the 1nterest of the orderly conduct of the House s busmness.f

He is elected by the members of the House at 1ts fert meetlng |

Q;after—dlssolutlon or at the flrst meetlng of, the House after -

. the occurrence of. a vacancy in the offlce of the Speaker,aS?andl:
0 N R .

,‘to be quallfled;for‘electlon_as a speaker, a candldate must -

" be a citizen of7>The'Gambia.3B' Ministers,or Parliamentary .f

Secretaries“cannot be-elected Speaker.37 ?He i§=required'to pre- -

d sxde at all the meetlngs of the House and 1n hls absence the h
o —
Deputy Speaker presides and.ln the absence of both a member of

'the House elected for that 31tt1ng pre51des.38h The-Speaker~has
‘nelther an orlglnal nor a castlng vote._ In consultatlon w1th
the Leader of the House he determlnes the tlme for the s1tt1ngs
of the House39 and as pre31dent -of the House he has the

unenv1ab1e task of malntlanlng.order and dlgnlty in a House _

that draws 1ts membershlp from bltter polltlcal opponents and -

sgmetimes unruly back benchers. HlS declslon as to orders-and -

edures not covered by -the" Standlng Orders, and hlB 1nter—

-pretatlon of the Standlng Orders is flnal.%of \u

-

O ¥s0e 20 0 T
B TR ATE P TP
Mg.e7 (3. .
, BS 76 and §v0. 4, - oL
P390, 7 (0. -
.“Us o. 88. - 2

-
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Hls tenure of office. 18 generally cotermlnous to the

:'ffllfe of the Parllament. He,however vacates his offlce when the

*'f'House flrst . meets after a dlssolut10n° 1f he is .removed frch

':;folce by a resclutlon of the House’ supported by the votes of
not less than twe-thirds of all’ the voting members. He W111

japart from these condltlons, vacate hls office 1f he ‘incurs any

dlsablllty that could have pPrevented hlm from being elected
A} ,

Speaker or in the case of a Speaker E1i$t8d from. amoﬁt the members

of the House,. 1f he 1ncurs any disability:that would dlsquallfy

him for membershlp of the House.ul As-sectlon 67 (2) dlsquallfles

ministers and parllamentamy secretarles for the o ice of

'Speaker, one may assume that a Speaker elected among members

a

- of the House would vacate h{s office as Speaker if he 1s app01nted-‘

1

- g mlnlster or a parllamentary secretary. * d : _'

The Deputy Speak r is elected by. the House from among
persons who. are member of the House.uz_ In the absence cf the-
Speaker he performs all hls functlons and when he pre81des at v

any 31tt1n

House he 1s supposed to dlvest hlmself of

all. polltlcal feellngs and be: as unemotional as possible on :

’

any 1ssue, even. 1f that 1ssue-juolves hlB constltuency. In
shcrt when he leaves hlS party h.nches 1n the House to take
the chair of the Speaker he must carry w1th him to that cha;r

all- the symbollsms that characterlse the office of the Speaker.

. . f . .
g .o . . u .

“ls.maz 3y, e R RN
o Msies (. L T .
Y i R X .
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Like the Speaker, the Deputy Speaker has no orlglnai vote

but, unllke the - Speaken, he has a castlng vote whlch-may be |

\ ,.--.--"‘ u

used for the purpose of brehk}ﬁg’tlee.uan ‘}1e every membér '

of the House is E}lglble to be elected Deputy Speaker, ministers

1]

and parllamentary seeretarles are notuu unless they re31gn .
¢

. &
‘ their offices first. Electlon tothe office of the 'Députy-

Speaker’{;fweld on the first'sitting of the House after dis-

solution, on the flrst meetlng of the House 1n every se581on
45

and when the offlce becomes vacant. Unllke the §peaker the.

tenure oflpfflce of the Deputy Sp aker 1asts for only ore session
of-theiﬂpuse. This in effect me 'that at the beginnipg of
each seeeioh the Deputy Speaker must vacate his office.. Hdwever,
hie office Pecomes vacant if he ceases to be a member of'the

House; if he is appointed a Minister or Parliamentary Secretary e

or if he is removed from office by resdltuion of. the House.-

*

The constitutidn does not define the ﬂ?qulred majority that can

sustain a reso tion for the remqval of the Deputy Speaker as

it does in the case of the Speaker; but on\“can safely assume
that a resolutlon for the removal of the DepJ%y Speaker “can .

be ‘declared carrledalf it wins the support of the majorzty of
‘members present and ;otlng. - . - S

s Section 69 establlshes the office of the clerk of the

House. He and the members of his etaff-are public servants
‘ under'the cphtrdi of the Public Service Commission and, therefore,

! .

€ 335, 79 (3).

Y s 68 (2). ,
* %55, 68 (3). :
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-subject to all the rules ‘and regulations appllcable to publlc
servants. "He preSIdes at the first 51tt1ng of the House after

dlssolutlon for the purpose dﬁ electlng a Speaker and, until

'“some person has been SO electjd members oftkhe Houeeiaddress

all their proposals to-him (the proposals must of course relate

to the electlon of a Speaker)cqg\\He is responsibile for the

b

routine admlniatratlon'Qih?atters affecting the House.” He 1s,

- M
the custodian of the Order Book, “Order Paper and all records .

.

of the House. In conjunctlon with the Serjeant at Arms, the

i

clerk ensures that all orders of the Speaker are carried out 47

" The Serjeant at Arms is app01nted by the Speaker; he attends

. upon the Speaker w1th the mace and is respon81ble for the

preservatlon of order and proper conduct in the'%\use.l”n3 It

would appear that though the Serjeant at Arms may. technlcally

'be a servant of the House the power to revoke his appolntment
dogs not lie %n the House but in the app01nt1ng authorlty--the
Speaker. Unlike -the Serjeant at Arms in the House of Commons
oflpngland the Gambian Serjeant at Arms has no immediate

control over the police on duty at ‘the meetings of the House.

.

D, PRO‘CEE'DINésA IN THE HOUSE AND THE LEGISLATIVE PROCESS

The House is'the master of 1ts own proceedings; 1t 13

vested with power to regulate 1ts own procedure and in partlcular

r

46
47
48

S. 0. b, )
S.0. 85. ' T
S.Oo 86.'\"‘"--—_ '
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it has authorlty to make, amend or revoke Standlng Orders for

the ord rly conduct of 1ts proceedlngs. Standing Orders were

stitution &fter %he revocation of the earlier constitution.

Spme of the matters in the Standing Orders governlng proceedlngs
\\5 -1n the House and the leglslatlve proceSs have been reproduced

verbatim in the constltutlon where we make reference to the

relevant provision of the constifution we shall also-indicate‘

its corresponding order in the Sténding Orders.

-

‘/’F“I . As noted earliér,the Speaker is the President of the

House and in that capacity presides at the sittings of the House
to deliberate on the affairs of thebnation. The provisions of
the constitution and the.Standing Orders seem to suggest that
even where the office of the Deputy Speaker is not vacant the
House cannot proceed to.transact any business other than the
election of the Speaker wheﬁ his office falls vacant.ug On -

. . : N

the first sitting of the House after dissolut{én, and after

'thg electien of the Speaker at that sitting, members of the

House are required to take and subscrlbe to an oath of alleglance

or. an afflrmatlon of alleglance before taking their seats. The

oath or affirmation is administered by the clerk. 50 English

51

" language is theé/Mmedium of communication in the House, but

a member may present a ‘petition to the House in any other

S. 67 (4), and s.0. 2,
S. 75 and s.o0. 3. . e
S. 78. '

50

s
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BN
language if it is also accompanled by a certified tra latlon

in English, 52 The requlred quorum for the transaction of any

‘bu81ness in the House ig one~-fourth of all its members. Where

any member objects to the transaction of any matter on the

grounds that the members present do not constituze the requireé’
quorum, the person presiding must ascertaln that fact and if

he ascertalns that there is no quorum, he must adjourn the
Hotse. >3 As a general rule all questions proposed for decision
in-the House are.determined by simple majority subjeet to the

restriction imposed’under'section 72.53

.

Perhaps. the most 1mportant ‘function if the House that

readily attracts attention is its legislative function. As //—\

important as its role is in the legislat%ye process, one cannot

* .

ignore the fact that in a system’ where there is no absolute

separatlon of power between the legislature and the executlve,

. the role of the legislature as the principal law maklng.organ

[}

is more apparent than real. The cabinet determines and 1n1t1ates

legislative policy. It has the final say as to what government .
'pollcy should receive formal expression by approprlate legis-

*1at1ve enactments. It is after the discu551on by the cabinet

of ‘the pPlnclpleS embodled 1n a draft b111 that the bill is

submitted to the House for enactment with or without amendment.

"In effect the House invariably comes into the legislative .

™~ 52 . -

5.0. 13 (u).
S. 77 and s.0. 9,
S, 79.
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' process at a late stage and evef at that late stage, it acts
' 55

-

as a rubber stamp of the executive.”” Be that as it max,the

i legiglative powers of Parllament are exercised. by bills passed by

F thotHouse - and assented to by the Pres:.dent.,sB Every member

?> of the House is entitled to introduce a bill for discussion’

i * and suboequent enactment by Parliamen}: Bills introduced by

) private members- are classified as Private Mé@bers'-Bills; the

E rules governing their pulbicotion and procedure for their
introduction are dealt with in Standing Ofders 56-69; -A govern-

_meﬁt pill may,bo‘introduced by a minister or parliamentary

secretary only after notice of intgnt;on to introduce it is

. published in at least tﬁo_issues of the Gazette. The text of

-j‘ ‘ ' the bill may, where practicablé,lbe contémpraneously published

i ' with one of the notlces and if p0551b1e be clrculated to members:

Y

o of the House.57 The actual 1ntroductlon of a bill is signified

by handing a copy of it to.therclerk; this }s followed by the

. . -+ 55The writer has witnessed occasions when the House endorses

bills containing not less than 30-40 clauses in a matter of

' forty-five 'minutes. In many instances members, during the Com-
mittee Stages, deal with Bills by parts instead of by clauses.
Some of these Bills had spent some months journeying between’

« the desks of the draftsman, the Attorney-General and the cabinet

i . office, Thete can be no better indication of the apparent but

| "\ 'unreal dominance of the House as the ‘Principal legislative

: ' . organ. 4

565, 71.

57

. " %'5.0. 51 and 53.
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first and second readings',58 thereafter the bill is committed

to the Committee of the whole House or to a Select Committee. >

A biil thag has‘satisfiéd‘ &11‘the_netessary legislative

rituals and declared passed is submitted to the'Presiéent fof
his assent.°? The President may either give or withhold his
assent to the hlll In the unlikely évent that tﬁé’President
withholds hls assent to the bill, he is requlred to send it back

to the House with a message stating why he has withheld his

assent.61

Section 72 (1) clearly endows the President with ample
powers to assert the dominance of the executive in the lebis-

lative process. Tt is perhaps one of the constitutional pre-

rogatives of the monarchy that the tides of -republicanism has

not swept away from the shores of our statute books. The utility

of its retention in the present constitutional set up of The

Gambia is hardly defensible. The President as Chairman of the

!
cabinet whlch discusses . all gpvernment legislations-~the very

'process of fdrmulating policies that are sought to be drafted

into law and the dlscu§51on of draft bills before they find

their way to the printef¥-would naturally give his blessing to

‘the introduction and subsequent passage of any bill in the

. House. It is unlikely that the President will withhold his

5

585.0. 53 and 55.
>9s.0. se.
505.0. &3.

S. 72 L.
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assent to a blll which was endorsed by cabinet and subsequently

pasSed by the Houﬁe. The 31tuatlon where the Pre51dent may find
hlmself compelled to1w1thhold his assent to a bill is when a
‘particular bill is subjected to fundamental amendments to the
;extent that in its amended form; it does not give effect to

the aims which it was originaily intended to achieve. But

even in such ‘a situation the Minister in. charge will ensure

that any amendment of fundamental nature will be killed by the

numerical strength of the government the very moment that the

\Oamendment is proposed. The very realltlesof Gamblan polltlcs,

where the ruling party is in evepy respect the embodiment of
government, hakes the incidence of disagreement between the

President and the House on a bill'very remote. The interpretation

or meaning .that can easily be attached ‘to such a disagreement

by outsiders is mutual lack of confidence between the President
and the House; and it does appear that ne;ther the Presldent is,
nor the members of his party in the House are, llkely to
create a 51tuat£bJ that could produce a const1tut10na1 impasse -
which may subsequently lead to mutual polltlcal destruction.

As the framers of the constitution are not unmlndful of
the fact that the’ Pre51dent could, by section 71 (2), hold the
House at ransom, prov1s1on is made under sectlon 71 (3D whereby
after six months thq House'/may agaln present to the President -
for hlS assent -a blll to hich he has w1thhe1d hls assent. The'
House may also w1th1n six months present a bill, whlch has been

returned to the House, for Presidential assent 1f the bill is

supported at 1ts last stage by the votes of not 1ess than two-thirds




e ey = T

T T R e o g Bt T WA oy P 8- era s o e ot e o

[ oais bttt

 Gazette as required by section' 71 (8).

189
. . —‘1.
of all the votlng members of the House. Where the House -

complles w1th sectlon 71 (3) the Pre51dent must w1th1n twenty-

one days, glve ‘his assent to the blll unless he’ has flrst dis- .
. :
solved Parllament.S? ‘;‘: . S

.,
1
'

Parllament may be the prlnclpal leglslatlve organ but )

1t is by no means the exoluazve one.: It may confer power on

any person or authorlty to make statutory 1nstruments. A sta-

tutory 1nstrument made 1n pursuance of an enabllng Act Has to
be publlshed in the Gazette w1th1n twenty—elght days after it

1s made or where the enabllng Act BPeleleS the approval of some
person or authorlty as a condition precedent‘for its validity,
then the 1nstrument must be published in the ‘Gazette wlthln
twenty-eight days after such approval has been obtalned.

Non-compliance w1th this constitutional requlrement renders the

statutory 1nstrument_1nva11d. Thus in Chazi Mahamound Vs

.Inspector-General of Police-(unreported) the Supreme Court.

(Amendment) Rules;“1971,6u which soughf to bar Barristers and

Solicitors ot permanently resident in The Gambia from appear-.
ing‘before the Gambian courts other than The Gambia Court of

Appeal was declared inValid because of non-publication in the
65

525, 71.(W).

635, 71 (8).
6%, N. No. 10 of 1971.

65The impugned Rules were made by the Rules Committee
on July 16, 1970 and published on May 21, 1971 after nearly
one year lapse. The Rules we however reproduced, published as’
requlred by the constltutlon and given retrospectlve force.

-
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Though the determination of any qd&gﬁﬁon proposed for

the decision of the House is by simple majority, proposals dealing

- with the alteration of the provisions of the constitution are-*

subject to different majorities and different"procedures. A

' bill alterlng the unentrenched sectlons of the constltutlon

cannot be passed by the House unless, before 1ts first readlng,

its text is published in at least two issues of the Gazette

and supported on its second and third readings by'the votes
of not less than two-thirds of all the voting members of the
House.65 Any law that has as its pﬁrpose the abolition of the

offlce of a Head Chief, Deputy Head Chleﬂ,Sub -Chief or Headman

‘cannot be passed by the House unless the law conforms to the

provisions of sectlon 72 (2).57

The restrlctlons on Parllament =
power to alter the entrenched sections of the constltutlon are
evenlmore strlpgent. Thése sections relate to what may be

called the fundamental pillars of the constitution: they‘ére )
thé sections thét deal with the republican status ﬁnd the public
seal of tﬁe country, the fundamental human rights, the judiciary
(other thanlthe proviéions dealing with appeals to.gbé/;:E}cial
Committee of the Privy bouncil), the compositibn and legislative
competence of farliameht and'fhe-legislative procedure of the
House, Té thesé grbup of entrenched subjeqts are added

matters dealing with the summoning, prorogation and dissolution

of Parliament; the time within which elections may be held after
’ . .

865, 72 (2).
67

S. 4.

B e e L
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| dlssolutlon- and section 72, which deals with the alteratlon |

191

of the constltutlon. Prealdentlal assent éb a b111 altering
any of the entrenched'sect;ons cannot be glven unless after
its passage; and in the form in which it was passed in the -
House, it‘is submitted to the electorate and appmoved at a

referendum by the votes of not less than one-half of all those

entitled to vote or by two-thirds of all the votes validly cast

at that geﬁerendum.ss‘ The constitution provides for one further

. / ‘
condition to be met before a constitutional bill can be submitted

[ )

to the Presldent for his assent; the bill has to be accompanled
by a certlflcate under ‘the Speaker 8 hand indicating that the
. mandatory provisions of section 72 (2) or (3) and (4) as the

case may have been complied with. The Speaker's certificate is

ety S RUREE

. conclusive for all purposes and cannot be questioned in any

courf.§9

Section 72 (6) prohibits, the courts from enquiring into

the validity of any constitutional bill or Act once the Speaken's
certificate is issued. 1In such a situetion all that the courts
can do is to lock to the Parliamentary roll;_tney cannot

arrogate fo themselvee_the function of an appellate authority
from Parliament. 'Other.bills that ere‘not subject to the

{
1 ' cumbersome procedures stlpulated by section 72 must be judicially

; 3. noticed as Acts’ when the Preszdentmal assent’ is glven.70
L_”’f/,///"‘33d1c1al recognition Of Acts by the courts does not, however,
68

. S. 72 (3) and (#).
i 6%s. 72 (6.
7OInterpretation Act, S. 4 Act No. 10 of 1866.

3
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carry wzth it the- outeter of the’ courts' Jurlsdlctlon to'

enqulre into the validity of Acts. If +the courte can enqulre T
into the validity of an ordinary Act of Parllament on what

grounds, other than substantlve grounds, can they do so? The

- preponderance of judicial authorlty denies the courts power to

raise the cellophane cﬁrtaln and determine whether the required

-

parliamentary procedures haye been complied with in pa531ng
an Act.. It is‘seid that n;;;compliance with the law of Parlia-
ment cannot be of any use in. determlnlng the validity of an

Act of Parllament "because it is no part of the Business of ‘the
court in construing a statute to enqulre as to whether the legls—

lature in pa351ng 1t d1d or did not proceed according to the

lex Parliamenti. It is a matter of elementary 1law that “when

a statute appears on its face to have been dul@ passed by a
competent legislature, the courts must assume that all ‘things

have been rightly done in respect of its passage through the

“legislature. . . It is a case where the maxim omnia praesumuntur

rite esse acta applies with great force and vigour.“7l This

restatment of the law, even though in another form, is only"

2
i,

correct where the lex Parliamenti, which defineeﬂﬁhet pro-

cedures a legislature may follow in passing an Act, is contained

. in Standing Orders and do not form part..of <the.fundamentalidaw -

of the country. Where the constitution, which is superior to

any other law, stipulatee/yhat\irocedures’are to be addﬁted

71
The King Vs Irwing (1926) Ex C.R. 127 at 129 underlined

words emphasised see also Pickin Vs British Railway Board
(1974) 2 W.L.R. 208. -
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the courts. Parllament however competent, haS‘ﬂp ower to

1gnore the conditions of law—maklng that are 1mpos

- . _‘

'constltutlon which regulates 1ts law-maklng power. “This pro-

by the

p081t10n leads to the concluslon that where Parliament in pa551ng

e

a atatute 1gnores the condltlons of its law—maklng power, the

_maxim omnla praeLumuntur rite esse acta will not ‘apply when. the
valldlty of the statute is challenged on grounds of Parllament'

non-compliance with the law-making condltlone and the courts

are competent to raise the cellophane curtain to enqulre 1nto
the fact. 72 .
b ;o .
- As we observed; é@%ﬁy member of the House is eompefent
< to introduce bills in the Houee. The'House'ie,howeven;preeluded
from coneidering-any bill,except on the recommendation of a
mlnlster--thls would invariably be the Mlnlster of Flnance—-
that makes prowision:-for the 1mp031t10n of“taxatlon or’ the :
' ‘ : alteration of taxatlon other than by reduction; for the 1mp051tidn
of any charge upon the Consolldated Revenue Fund or any other
- publlc fund of The Gambia of any moneys not charged on any of
! l o these funds or any 1ncrea8e in the amount of such payment, 1ssue,

or w1thdrawa1, or for the eomposition or rem1551on of any

72 .

Quare can Parliament valldly pass into law a bill spon-
sored by a Mlnlster who, by virtue of his nominated membership
i v : .0f -the House, is denied by the constltutlon the right to vote
E " on any measure brought beﬁore the House for- con51deratlon. It
‘

!

would seem that such a law is invalid as there is a fundamental
pProcedural defect, namely the'introduction of the bill- by a non-
voting member. :

L T dpens e
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debt due to the Government of The Gambia. Parliament is

further precluded from proceedlng on any motion. or amendment
to a motlon whlch, 1n the oplnlon of the pereon'pre31d1ng, has

the effect of making prov181one for any of the purposes
enumerated in sectlon 81 (a).7l+ i ' o -7

~

Parliament's functions and dominance, however illusory
these ma& be, are not ~ confined only to the \legislative field.
It has absolpte control over the finances ifﬁ;he coyntry: thus .

there can be no taxation except by or under the autherity of

an Act ofﬁParliament75 nor can there be an'Appropriation_Bili'

Y @

~ ) i 7 - >
without the sanction of the Committee of Supp;y;gs The Appropri-
ation Bill is-usually contained in the:estimates, which gives
a projection of- revenue and expenditures of the government for

77 Withdrawals from the

the next following financial year.
Consgolidated Revenue Fund can only be made to meet expenditure
charged on the Fund by the constltutlon or by an Act of Parlia-

meng; or to meet the expendlture necessgary to carry on the

services of. the government before an Approprlatlon Act comes

into operat:.on.78 A Supplementary Approprlatlon Bill, accompanled

by a supplemémtary estlmates, may ' be presented to the Houge

by the Minist if it 1sfound that in respect of any, fin cial.
. ’ . e :

73
74

. . . . \
S. 81 ) and S.0, 12.° <L
S. 81 (b) and™\§.0. 12,
75

S. 10t.

783 0. 71-74.
5. 104. §
783 103. .

Av>'
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year the amount‘appropriated?by the Appropriation Act is insuf-
Fficient or that anunfopeseensituation for which no amount has

been appropriated has arisen. In the llke manner a Supplementary

L

Appropriation Bill may be presented to the House 1f~£he mlnlster

is satisfied that’ moneys have been expended for any purpose in

excess of the amount appropriated for that purpose or for a

[

purpose for which no amount was approprlated 79 Parliament

may establish a Contlngencles Fund ipto which the minister can
. . : - 5, ) o

ddip for,the purpose of meeting urgent and unforseen expenditure

for whiech no provision exiéts. Advances made from the Con-

tingencies Fund are replaced by Supplementary Approprlatlon

Bills. 2"

-

<

}Reckless'and unwise spending beyond the authorised limits
are incidents that occur;often, but need etrict'control. Parlia:
ment is duty bound to ensure that government opérates.within the
budget allotted to it for promoting the, welfare of the nation.
As this duty of survelllance cannot p0581bly be performed by

Parllament as a corporate body, the constltutlon empowers the *

1.

Audltor-General, a publlc officer appolnte by -the Pre51dent,

to ensure that the const1tut10nal prqwlslons relatlng to the -

flnances of the country are complled w1th, and that all moneys
_ are spent’ for the purposes for which they are appropriated.

‘Apartvfrom his dutgfof-general=survelllance to ensure compllance

with_the constitution's financial provisions, the Auditor-

795, 104 (3), e
805, 108, |
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4 - "-‘General audits andﬁreports'on the public accounts of the.
= ‘ . country, the.aceounts of all officers and‘authorities of the
, government the accounts of all comm1351ons establlshed by the

constltutlon, the accounts of all ‘courts whose expenses are

»° " met by Panllament,'and\the accounts. of the. clerk of the House.
_ 'The, reports on the audited accounts are submitted to the
“\;\‘ : Hinister whe must lay them before the House not later than

seven days after the House flrst meets on th® receipt of the

report by the Mlnlster. If, after rece1v1ng the reports, the

w1th1n the prescribed perlod, “the Audltor-General must submlt
-“
the same to the Speaker to be 1a1d before'the House.81

E
' E , Mlnlster for any reason defaults to lay them before the House
i
|
é The nature .of hls dugles puts hrg in a pos1tlon not o |
ordlnarlly enjoyed by public servants. He is not subject to
“\\ESEe control or direction of any person, not even the authority
ﬁ '_ ' -t at appoints him, in the discharge of his duties under section
109. He can only be removed froﬂ‘oiflce for 1nabillty to exercis
the functlons of his offloe or for mlsbehav1our. Where it is
“} proposeq to remove.h;m from offloe for anyone of the reasons
o jhst'mentioneﬂ, the;House has to, by resolution, appoént a
e ' tribunal to investiéate-the question of his removal. The s
1nvest1gat1ng tribunal must consist of three persons one of

whom must be or must have been a high jud1c1a1 officer. The

1tr1buna1 reports its flndlngs to the House, Whlch consgiders

the report at its first convenient 51tt1ng and thereafter by

é
€
v
P
&
Iy

815, 109. - - - L
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resolutlon remove ‘the'Auditor-General from office.82

Another mode of Parllament's conérol over the country s
finances is through the Publlc Accounts Committee. This Com-
mittee is composeq.of a chairman and six other members appoiﬁted_
by the Committee of Seleotioo; ﬁiniSfﬁbo and -parliamentary
éeorotaries cannot be appointed to the Committee. It examines
the accounts showing the appropriation of the sums granted by
the House to meet the public,expéhdifure; aqo'its meetings are
attended by the Auditor-Genoral or his represontative to explain
to it some of his findings. It may call, and often does call,
upon‘heads of departments to explain why there has been over
expenditure beyond the appropriated sum or non-collection of

revenue. 83

 {
E. ‘COMMITTEES OF THE HOUSE ,
( B .

The'ehormity of the'House's business (and the infrequency

of its sittings) means.that some of its businesses have to de .
transacted in committees. Of these committees the most important
appears to be the Committee of Supply, which is appointed at

the beginning of each session for ‘the purpose of serutinising,

. discussing, and approving‘the estimates with or. without amend-

ments. In short it is the provider of funds for the maintenance
' . C

%§22;232. Although the section provides that upon the
conside ion of the tribunals.report, the House shall by
reésolution remove the Auditor-General from office it is fair to

. assume that the House will only adopt that course if the tri-
- bunal reports pdversely on the Audltor-General

83g. 0. 77.°

.
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of the country's services; its membership consis
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of the‘entirq
members of -t:.he'I-Iov.nse..Bl't Apart from the Committee~of Supplf

there are the Select Committees which are classified as Sessional
and SpeciaI.Seléct Committees. The Sessional Select Committees |

)

consist of the Committee of Selection; the Public Accounts

Committee, the Standing Orders Committee*and the House Committee.

We have already noted the composition and functions of the ,
Public Acéounts Committee and they need no repe ition here.

The Committee of Selection is composed of the Speaker aa.
chairman and five other members three of whom are nominated by
the: Leader of the 6pposﬁtioﬁ. As ité name implies this Committee
selects and appoints the members of the other Committees and,
by order of the House, the members of a Special Select Committeé?s.
The Standing Order Committee is composed of five members one of

whom is appointed chairman. Its main function is to consider

and report to the House on ‘the need and desirability of amending

" the rules of the House; it may npt issue subpoena against

persons or demand the production of records or papers without

the approval of the House.2® The House Committee, which is

composed of four members, is responsible for considering and
advising the House on matters connected with the comfort and

87

convenience of the members of the House. A Special Select

«

845 0. 7u.

S.0. 76.
S.O.- 78- ’ ’
875.0. 74.
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Commlttee is" app01nted by order of the House and itznzjgggsition

is determlned by ‘the Commlttee of Selectlon. Its fupétions are
not_ specifically set out in the Standlng Orders but one may

reasonably supposes that: 1t deals w1th matters referred'to it

for consideration by the House. One definite purpose of a

Special Select Committee is to consider bills that may be

[

commlfted to it by the Committee of the whole House. Neither
adjournment nor prorogatlon interferes w1th its business; it can

be discharged only after submitting its report to_the House.

F. - SUMMONING, PROROGATION AND DISSOLUTION

Parliament meets at such times and places as may be
©

designated by the President. As a general rule’Parliament‘musf.

N

meet at least once in the year, and within twenty-eight days Y

" from the holding of a general':;ection following a dissolution.

Prorogation and dlssolutlon of Parliament are the prerogatlve
of the President which he may exercise at,any time. A Parlia-

ment, once constituted, lasts for five years unless sooner

e

dlssolved, %t may,however extend its life beyond the five year

periocd if The Gambia is at war. L1kew1se a dissolved Parliament
™

may be recalled to deal with any state of emergency that might

. exist and the Parliament so recalled is for all purooses the

Parliament for the time being. Parliament may be dissolved on

the paséing of a vote of no confidence by the House on the

885.0. 80.

89. Bu.



J S O REP SV R ? SAIR PR Er SRS ERTE S AP RSP . . . -

g .

government. The Pres?dent must dissolve Parliament within
tﬁree days Sf the passing'of a vote of no confidence in his
government and if he does not, Paqii;ment will stand‘dissoived
on thé'.fourthrday.g0 This proviéion recogn{;es and supports
the ba51c constitutional practice that 8o long as the House is
in being, the majority of its members who are prepared\éé act
in unanimity and cohesion is entitled to determine the effect1Ve
leadersﬁip of the government of the day. Be that as it may
the‘cﬂénces of ité sucéess are remote for the éimple reason thét
tle seven days that 1ntervene between the giving of the notice
of the motion and the actual votlng on it does afford the
goverament of the day an ample opportunity #o lobby support
against’the motion. Though the dévice is intended to ﬁake the
govermment of the day dependent for its continuance in officé
on the House, it is unlikely to be qﬁed by the House as the.
successful passing of a vote of no cénfidence in the government
does not only entail thting the government to death but also
the Parliament. Members of the House, who are unsure of their
staﬁdings among their constituents, will not readily csnspire
with others to bring about an-end to their membership of the

House. o ) 4

" 6. POWERS, ?RIVILEGES’AND”IMMUNITIES OF THE HOUSE

—

The functions and duties 6f the members of the House require

that they be veSted.with,certain privileges, powers and immunities

. gOS. 85. ' . ‘ . - "
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’

.to protect them from arrests and legal proceedlngs for any thing

dorie in the performance of their dutles w1th1n the’ prec1ncts of

the House. Parllamenrktherefore,enacted in 1960, the House of

Representatlves (Powers and Prlvmleges) Act 1960?1 This Act

came 1nto force before both the independence and republlcan

constitutions were promulgated, 1t has however been contlnued
under the transitional, prov151ons-wh1ch provide for the con-
tlnuance of exlstlng 1aws. - The ;rivileges and immﬁrities con-
ferred by the Act are "enjoyed by individual members, because
the House cannot perform 1ts grnctlons w1thout impeded use of
the services of its members, and by the House for the protection
of its members and the vindication of its own authorlty.and
digni‘ty."92 ’ . : ' a |

Under the Acf,members of the'House enjoy'absolute immunity

from civil or criminal proceedings for words spoken before,

-

or written in a report to, the House or to a Committee of th
House on any matter Erought before the House by way of p€tition,
bili or motion, ,Thisliﬁmﬁnity is infended to enable sembers to
express their views in the House wihout fear of breaching the

law of sedition or be,}iable in eivil euit for libel or slander.
Absolute'and unhindereé freedom to ventilate'riews is essential
for members of the House as this element of free speech “is the

element which gives 1life to (a deliberative) body, as air does

_to natural body. And the free and fearless discu581on of

every plan and purpose, which is essential to wise legislation,

Cap. 91,

92Erskln May:. p. 67. -
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would be impossisle if members were: ubjected to restraints
1mposed with respect to prlvatejreputatlon n93 The_free and
fearless dlscu331on of every plan and Purpose, whether emanating
from government or prlvate members, are not llcenses for -
unwarranted and scurrllous attack on individuals or’organisations
tpat are not in,the position to rebut, on the floor of the House,
any’ﬁzgounded allegatlons levelled against them. A member
should therefore,be in a position to substantiate any remarks
or allegataqgﬁ made agalnst other individuals. One can expect
that “the members will only make use of thelr pr1v11eges to
point out the errors of government with a view to securing thelr
corrections; the rules of debates and the general duty of the |
Speaker that the House conducts itself in a dlgnzfled manner
are a likely deterrent agalnst the abuse of . parllamentary
bowers, immunities and Privileges.

Hembers are‘privileged from arrest for any ecivil debt,
the contraction of which does not constitute a crlme, while
proceeding to, attendlng at or returnlng from a sitting of +the

House or _any of its Commltteesgu and no eivil process can be

8gerved on a member within the precincts of the House or through

any officer of the House during its sittings.95 The Act

further provides that neither the Speaker nor any other offlcer

of the House is subject to the Jurlsdlctlon of any court in

. respect of the exercise of ?Ty power under the Act. 96 As

. 3Schwartz:sAmerican Constitutional Law quoted 1n Nwabueze's
Constltutlonal Law of the ngerlan Republic, p. 218.
sy, | o
953.22. v o o

383, 21,
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‘members are expected to exhibit a high degree of decorum and
¢ s :

Act \nakganit unlawful  for a member to accept bribes,  receive

compensation dr a gift.as an’ 1ncent1ve for the member to promote

. Or oppose any matter before or ‘to be brought before ‘the House
or any of its Commlttees. The 1nfractlon of this prohlbltlon

by a member is punished by a fine of two thousand and five
hundred dala51s.g7 | |

: ' Strangersumay enter and remain w1th1n the pre01nctscof
the’ House but may be asked by the Speaker to withdraw at any
tlme.98 Unquallfled persons, who sit or vote in the House, are
liable to a fine not exceeding dne hundred dalasis or such

- other sum as Parliament uay prescribe.gg Nou—members, wﬁo
enter or attempt to enter the House in contfavention of tho
Speaker's orders, or refuse to w1thdraw from the House after

being asked to do so or part101pate in the proceedlngs of the
House, are liable to a flne not exceedlng one hundred and
twenty-flve da1a51s or imprisonment not exoeedlng three months.

_ Intimidation of ﬁembers of the House, or the incitement of
other persons to prooeed to the House, whlle it is in session,
in a tumultuous, rlotous or disorderly manner is punlshable by

a fine not exceedlng five hundred dalasis or imprisonment not

'exceedlng twelve/_months.l00 Just as members are forbidden - to
/ ' ?
.

- '-:/ ’
S 13. .o
Ss. 5 and 2..

_\\urz?s..ao (Constitution).
0

Ss. 8 and 9.

97
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regéivé bbibeé, gifts ér éompéﬁéation fbr.the'purﬁose of'
promoting, or opposing any meaaﬁf% before the House so are
étrangers'forbidﬁen to offer the same to members of the House

for thé purpose of winhing members' support or opposition to

any meagure. Tﬁese and acts of assault, molestation; insult,-
threat, the use of violence or force agéinéf members with a

view to coercing them to support or oppose any measure are
punisﬁed by a.fine not exceeding five‘huhdred dalasis or imprison-

ment not exceeding twelve months.101
i

Under section 3 of the House of Representatives (Witnesses'
102 |

~

and Qaths) Act, a Select Committee. may summon witnesses or
order the production of any repdrt or document. It is an
offence punishable with imprisonment not exceeding twelve

months or a fine not exceeding five hundred dalasis to present

’

an untrue, a fabricated or falsified document to the House with

intent to deceive it; to refuse to be eéamined before a Committee

of the House or to produce any document ordered to be pfoduced;

to give false testimony before any Committee or without reasonable
' 103

excuse, to refuse to appéar before a Committee. Similar

punishment is imposed for the printing or publicatién,in any
form, of any scandalous or defamatory matter reflécting on the
character or proceedings of the House{ abstraction of records

or documents in the custody of the clerk, their falsification

o >
1015 30 (a) - (o).
10264p. 92.

1035, 10 (8) - ().
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~ or 1mproper alteratlon.lou ‘The Act ﬁurther‘provides that’

the Journals of the House of Commons of the United Klngdom are

¢ v

to be admitted as prlma fa01e evidence in any enqulry touchlng

a on the pr1v11egee, 1mmun1t1es and.powers of the House of Re-
presentatlves or any of its members, and all the Journals prlnted

by the Orders of the House are to be admltted in ev1dence

" W1hout further proof.105 Persons respon31b1e for the publlcatlon
} , -

of the proceedlngs of the House are immune from eivil or crlmlnal

proceedlngs 1n respect -of matters publlshed under the authority

106

of the House. ClVll or orlmlnal prosecutions instituted

against.a-persOn for prlntlng a-false copy of an Act or a

Journal of the House may be dismissed 1f the court is satisfied

that the prlntlng or publlcataon is done wgthout mal:.ce.107
-&-
The prosecution of an offence under the Aot can be instituted

only with the 'written consent of the A'ttor'ney-Gener'al.108

|
N
B

R ' fhe Act does not provide for the punishment of either
a member or a stranger for contempt of the House. Standing
Order 46 does_empoWer the Speaker or -Chairman of a Committee
to order a member?'whose conduct is grossly disofaerly, to

withdraw from the preoincts of the House for the remainder of

104

S. 10 (k) and (m).
10533. 15 and 16.
106 5. 18.
? s, 1a.

- .1°°s..12.
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" that day and a member who réfuses to withdraw when-qrderedfto—
rdo 80 may be éuspended for three sittiﬁgs of the House. Section
15 of éaﬁ. 91, and Order 88 of the Standing Orde;s are drafted

in suchlwide langdage th2F the House's power to punish any

person for contempt can beﬂ;;érqised under them. This conclusion
is'fair aﬁd cdnsiatent'with ﬁariiamentary practices; to suggest
otherwise will make the House "entirely 1neffectua1 to enable

it to dlscharge its functlons, if it had no power to punlsh
offenders, to imposge discipliﬂarykregulatiqns upon its members,

or to enforce obedience to its commands.“109

. ‘ . : . (‘_
CONCLUSION

An active, a lively and dem5¢ratic House was whaf Gambia
inherited on the eve of independence and on the eve of Republic
day. Its democratic character-.is its most important éttribute
that has been maintained since the ‘departure of the célonial
government. Its position :as the principal legislative ofgan
and the dég:ee of control it exeréises over the country's finances
leaves'it as perhaps the only dominant instrument for promoting
social and.eéonomic‘development. By its role it does help
to provide a check agéinst-executive caprices; the greatest
‘instrument at ifs disposal for cantrolling the government is
its power to pass a vote of no éonfidence.iﬁ_a governmeht that

has'proved itself irresponsible or insensitive to the needs of

109 Cushing: Legialative Assemblles, paras 532-3 quoted
in Erskin May,.p. 68.
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the‘country.

The quallflcatlon for its membership seem to be unique,

It is probably the only leglslature in Commonwealth Africa in -
which non—cltlzens can be members. It is falr to p01nt out

"that since Sir. Ph;llp "Bridges, who aat in, the House. 1n an ex-

- officio capaclty left the offlce.of the Attorney-General to

. become Chfef Jcsticet‘no non-Gambian has been appointed as nominated
“member of ‘the House. Ihdeed.political wisdom and expediebcy

will always influence the President’ to dlsregard app01nt1ng h

r

of ncn-Gamb1an3 as nominated* members of the House. , |
| What 1s sadly lacklng,however, is the frequency of the

meetings of the House. It meets not'more than five timesiin

the year and, except duringltﬁE‘buoget seesion, mostly for

two.or”three:days{ " Indeed if the-house's meetinga'are to last

for a period of two or three days one'can only suppose that

its business are transacted in a hasty manner. ‘It is no dis-

reepect to observe that the quality of debates are indeed

poor; this is because the magorzty_of “the members are not well

educated to enable them to make their:contributions on com-

plicated national matters. Those that are reasonably educated

. are not making any meaningful uee of . tbeir membership of the

House. Sycophancy and panegyrlsm, all dlctated by 1nab111ty to

draw a clear dlstlnctlon between the government .and the majorlty

party in the House, have . 1n some cases affected the tcne of

debates in the House while the opposztlon, except 1n 1solated

0

cases, have always come down heav1ly on the government for the
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"simpie regsonzthat‘%hey carry the label of "oppositi;%\<biﬁdeed .
the averageﬁmemﬁer ofdthe House feels himself obliged to sup-
. _. ﬁort the position ;f his party on any issue even ;gainst his own
better judgmént; this feeling o€~0biiéationis the result of party
discipline which has ultimately circumscribed in a material way

the freedom of speech in the House. The absence of many educated

men in the House has partly been due to their inability to dis-

'_place what may be called the "old guards," who have built for

themselves - great reputation among a rural population no! 1nterested

in the.niceties of political or party 1deo;ogy: these people are
interested in what a particular candidate's stand is on questions
of peanut pricés'and medical facilities, to mention a.few.‘ Apart
from the popularity of the"old guards," there is the unwillingness

onthe part of the educated men to sacrifice their well paid

jobs, which guarantee them pensions during their old age, and \\\

Al

? | subject  themselves to the broils aﬁd unpredictable game of party
'politics. It may be that if Parllament does amend section 78 i
R ‘ of the constltutlon to allow the House® to conduct its buslness
| in English and all the three major local 1anguages-a’marked_ o .;
chaqge will Be registered in the quality of thé debates of . the -
House, . Govefnment-ﬁas recently taken steps to make parliamentarian- |
ism, and therefore polities, attf;ctive té_those who feel there .
is novsecurity-in-being a member of the House. Parllamentarlans'
- salarles have been increased by fmfty pe?/EEht and a law, has béen " f%
passed to make prov181ons fpr,pen81ons’and gratuities for the -
. .

members of thg House.
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If we look at the other 91de of the. ‘coin we flnd that
the near 1ack of sufflcent cr1t1c1sm of government on the floor
of the House 1s not becauSe of party dlSClplIne onlyi " The Ty
'wrlter knows as ‘a fact that the members of the House do exert
great presSure on the cablnet membe;s at meetings® of the
party caucus where parllamentarlans treat themselves as members
of the _same. famlly and thereforemfeel free to point out the |
shortcomlngs of the government. A‘majorlty of e meinbers have,
iby personal contacts, been,eble to break through.the'bureaucratdc

clap~-trappings to achieve the;implementation'of projects for

their constituencies well on time. The silent back benchers

. fealiseﬂthat demgggfuery may win them the'admiration of the

v131tors to the House,\hut they also P8311834that it is no

‘substltute for the effectlve use of personal contaots Whlch
0

-

, produce] a lot more benefit for'thelr needy constltuents. '
It is also fair to mention that the parliamentarians.in The . .
Gambda have not'only limited'their'demagoguery}but mhey have, 3
by their personallcontaots and'reputation in the community; =
part1c1pated effectlvely in the development of the country by

the- pngmotlon of the concept of "te31to" or self—help.

- L1

-

The Gambian Parllament though young and sometlmes ineffective
has for the ‘short perlod of its exlstence lived up to I
-expectatlons and 1t does prov1de the only forum for the - dls-

-cu551on of national affalrs 1n the true spirit of democracy. 7




- . - - .,
+ v o . -

. CHAPTER EIGHT

THE EXECUTIVE

By fargthe most significant change brought by the adoptlon'
of a&nepubll formfof constltutfbn with an executive. president
is the centra ‘Satioﬁ of the executive authority and its mode
~of exereise.' When Gambia was an‘autonomous monarchy fhe ¢
'executive'adthority of the state was vested in the'Queen exer- .
rciSable oqiher behalf by the Governor-General who, except in
'cersain'sbecified cases, ected on the'advice of-the Prime
Minister. That constitutional arrangement or prac%ice, however,
- came to an end when the Crown in its rights of The Gambia was
ylished. The new constitutiod did not only do away with the
_Crown but it 'also dlsregarded a pre51dent1a1 system of govern-
ment under which the President as Head of State acted in that
capacity on the advice of the Prime Minister and the cabinet.
The Gambla,therefore adopted a republlcan form of government,
which reflects an amalgam of the American and Westmlnster

systems of government These systems were, not borrowed in

- L]

their entlrety as the members of the cabinet, unllke the
American system, are drawn from the House and the President -
_as head of gowvernment is not, unliké the Westminster system,

a member of the Houge. As Head of State and government

the President wiélds enormous powers some of whic efhave

. . ry - .
'already dlscussed A discussion of the executive power in

‘The Gambla loglcally means a dlscu551on of the owers of the

- -~ . . : “ 1



L
-

President as the constitution makes him the 1inchpin of the
executive authority.of the Republic, which he'may‘exérciSé
withoﬁt regard to advice téndereﬁ‘b} any person.. His pq?ers
havé in some instances beenadéquately;defined’ﬁnder the
conétitutibn and‘this is especially so in reiéfion'to his
cabinet; the public_éervige and periods of emergency. Where,
however,lthe constitution does.nof provide for the speéifiq
powers of thelPreéid;nt in felation to any subject; he may -
assume powers.with respgtt to %haf subject under section 128

e commencement of the constitption,'

if the Crown could, at
exercise its prerogétive ih relation to that subject in fhe
Gambjia. ' -

o while the themé of this chipter is the discqésion of
J;eéidehtial powers under the cpnstitution, we_may as wgll
before.embarking.on that task throw some light on the method

of his election to, and removal from, office.

A. ELECTION OF THE PRESIDENT

' *

Presidential elections are: coterminous with parliamentary -

elections so that whenever Parliament is dissolved an election

- . .« 2l . .
is held to the office of President. To comblne*?géﬁidehtlal'

‘eléctions with parliamentary elections-does’hot only reduce

the cost of electioneering but, as we shall note, it ensures
a Presidential candidate the hope te foym a government if his
. party also enjoys‘the support of the majority of the elected

members. When the constitution came into force in 1970

“ . o : ’ _ f
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it was not necessary to hold a pre51dent1al electlon as

‘prov151on was madel .for the person who,’ 1mmed1ate1y before

24th of Aprll 1970, held the offlce of Prlme Mlnlster under
the 1965 constltutlonz‘ to assume the Offlce of Presldent on
that day as 1f he had beén elected ﬂh accordance with the
constltutlonal pPOVlSlODS governlng Pre51dent1al elections.
Under the constitution a Pre51dent1a1 candldate must
be a c1t1zen of The Gambia who has attalned-the agé of thirty
years, quallfled to be reglstered as a voter for the purpose
of electlon to the House, ﬂomlnated by not less than one

hundred reglstered voters (where the electlon follows a dis-

l-solqtlon of Parliament), and an elected member of the House

(where the election is held as a result of a vacancy in the

roffice of the President in circumstances'where there is no

ViceAPresident);s' It appears from. the language of section 33
that entltlement to vote, which is conferred by reglstratlon

as a voter, is not an essentlal_constltutlonal prerequisite - -

for the-office of the President. All that is essential for a

Presidential candidate is to be qualified to be registered as

. a voter though the very act of belng reglstered as a voter

‘would strongly confirm his quallflcatlon for the off:t.ce,r The

assumption.that one nééd not be entitled to vote to qualify

~

for the Pre51de“fiy prov1ded “the other legal requirements are

e

.

/

s. 32,
25,I. 1965/4135.
3s. 33, - : :

1



Tty narn e

e P T e 1 Y gy YL

T e

- - ..213

satisfied, finds support from the priviso B section‘3§ (b),

?hich_makes it apundgntlyfclfar that a Head Chief, notwith}
standing his disquaiifiéafion to be registefed as a voter, is
qualified for election as President if he.satisfies the other
gonditioﬁs.- Aﬁart'from the qualifications enumerated in
section 33, one may venture to add in negative terms thét a
person adjudged.to be Qf unsound mind or a bakrﬁpt-undeb ény
law in force in The Gaﬁbia, or a person sentenced to death B
or imprisonment exceeding sixmonths or who within five yeérs
of the date of his nomination for election as President has
served or completed serving a sentence of imprisénment exceedihg
six months, 'is not eligible_fSr election as Pfesidént.-

The laws gqﬁerning the election of the President are to
be found in the Presidential Elections Act, 1972u and chapter
4 of the constitution. The Presidential.Electiéns Act makes -
the prdviéions of the Electibns Aéfs and subsidiary legislation
made thereunder to be applicableJto'Presidential elections.
The Returning Officer for the Preéidential elections may in
consultation with® tﬁe Supervisor of Elections, by order pub;,
1i$heé‘in the Gazette, declare what provisions of the Elections .
Act and thé subsiéiary legislation are applicable to Presidential

elec‘tions.B Chapter U of the constitution deals in part with

the election of the President; the procedure‘is-pa%atively

+

"Act No. 4 of 1872.
Scap. 58.

6 - :

Act No. U4 s. 4, : e

<



7 Where a Pre31dentlal election 15 held on a dissolutlon

of Parllament and there is only one candldate valldly nominated,
the Chief Justlce, who is, the Returnlng Offlcer in Preszde£t1a1
electlons, declares him elected. This somewhat mandatory
provision of the constitution faiis to takeﬁinto account the
multi-party system that exists in Gambia; the provision echoes
the procedure for electlng a Presldent in.a one party state.

In the Gambian polltlcal set up one candldate may be valldly
nominated as a Pre81dent1al candidate but that does not. ipso
facto guarantee that his party will win the majority. of elected
seats in the House. The present writer thinks that since a
Gambian President becomes President byvvirtue of the support

he ‘commands in the House (and this -support cbmes.only from |
his party), the réasonable meaning that can be ascribed to
seetibn 34 (2) is that the Returning Officer will oely declare
a sole Presidential candidate eilected as President if that
candidate's party also wins more than half of the‘electea seats
'at‘the general election. | This is onf? lgical for otherwise

a sole Presidential candidate may find himself pronounced:
eletted as such whlle -his lack: of support from the House will
_frustrate all his efforts to form a workable government. The
loglcallty and re;sonableness of  the interpretation just ascribed

to section 34 (2) is borne out by paragraph (a) of the same

'subservtion. . Paragraph (a) brovides that where more than one

7Constitution s. 34 (2).

R i IR
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candidete‘is,validly‘hoﬁinatedﬁinpé:Prééidentialleiecfion,

the candidateé ﬁomiﬁated‘fOr‘elecfieh fe the HouSE‘Es elected
' members may declare thelr preference for a Pre51dent1al can-

_dldate and the Pre81dent1a1 candldate who obtalns more than -

half’ of the total’ number of persons elected to the House shall

'berdeclared as President, Making the election of the President

dependent upon the number of, elected members on whose support

- he can rely in the House, in cases where there are two or

more. Presidential candidares, coﬁfirms our suggestion that it

is ‘not the ieention of sectionxﬁ% (2) to have a sole Presidential

candidate declared elected as President unless he has a solid

political support .in the House to enable him to form a govern-

ment. Paragraph (b) of section 34 (2),however3envisages a

sitetuion where none of the Presidential candidates is electee

under paragraph (a), and we suggest that paragraph (b) could

also apply to a situation where there is only one validly

nominated Presidential caﬁdidate. But we will first discuss

when paregraph (b) becomes operative whennone of the Presidential

eanaidates is eletted under-raragraph (al. |
Failing the election of the President at the polls by

reason of a tie between two or more Presidential candidates

(this situation is likely to arise where there are more than:

two Presidential candidates so that none of them is able to

win the support of more.than half of the &lected members or

- where some of the elected members are unaligned to any.

Presidential.eeididate), the voting members 6f the House

e bl B e o temit e
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conéregate into an electoral college to elect a Pre51dent

by secret ballot. As much as three ballcts may be taken. A
Pre51dent1al candldate who obtalne, on the firgt or second
ballot? ;f'the_flrst bellot fails tc‘elect a President, more

: ' than half of the fotal number of.votes.cast at the ballot is

) deClared elected. It may be necessary'tc hold.a third ballot

Wb . where both the. first and second ballots fail to elect a President

and the person who obtains the majority of votes cast at the

third ballot is declared elected. 8 One can .imagine that the
procedures stipulated by paragraph (b) cf section 34 (2) and
section 34 (3) will autcmatlcally apply in situations where
a sole Presidential candidate is nominated but the numerical
strength of whoee party in the House is not up to more than

-

half of the elected members. AQ\i:jument to the contrary will

-

\d l produce the same effect he have earlier endeavoured to explain.
| The procedures governlng the electlon of the President
through the medium of an electoral college apply to the electlon of

& .. successor when the offlce of the President becomes vacant

' in circumstances in which there is nc Vice-President. In the

inter regncm period, the functions of the President ate per-

. formed by a minister chosen by the cabinet until a President

is elected. In such circumstances the eleection of the President
must be held within fourteen days after the occurrence o a

vacaney in the office of the President.g

R e L I .

8s. 3u (37,
%. 49 (2).
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vIt‘is‘ﬁértinént to note'that although under séction 3y
(2) (a) a Presidential candidate relies very much on the sup-
poft he can muster from persons nominated for election to the

House, the base for his support could be broadened under

~ section 34 (3) (which speaks . of voting members) if it becomes

necessafy to determine»thg election of the President through-

an electoral ggllege. The broadening of»thaf base by reference
to vﬁting members enables the four‘ChiefS' representative
members to do exactly what they cannot ordinarily do under the
electéral laws, namelj\

to vote at a Presidential election held

on dissclution of Parliament. Indeed section 34 (3) does - -

¢

not only enable the cﬁiefs_ repfesentative members to do
indirectly what they cannot do directly but it also appears

to be diseriminatory in their favour. .It ﬁight be eminently

fair if the other chiefs, who on account of their disqualification,

cannot vote at a Presiential election, are allowed to suggest

to their colleagues in the House their preference for a

Presidentiai cahdidate. By'this_way they cén‘participate, -
however indirectly, through their representatives in the electioni’
of the President. 1In effect Chiefs' representatives should

have a fresh-madate from their dolleagues whenever it is

necessary for the House to resort to the procedures under |
section 34 53). On this argumént one may question the desir-
ability of the popularly elected representatives' participation ’
in the elecfion of the President without first obtaining-a

mandate from their donstituents as to dhich'Presidential
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candidate theyrﬁquld likg'their representétives'to'vqte for.

. - - - - - ‘ » S ‘.'. .
The simple answerto. that 1s that Presidential candidates are

‘_usually, and have beén,nominated by the political_paﬁtieé they

lead; the non-election of a candidate who 'Supports a particular.
Presidential candidate is a strong indication of the wish of
the majority of the constituents that théy prefer as Prééident
one whose supporting éandidate is elected and not otherwise.

We have indicated that all’voting members of the Hoﬁse
are eligible to paPticipate in the election of the President

.

under section 34 (3). What is unceftaiq,howe?erbis whethenr

B

- the expression "voting member" embraces a nominated Attorney-

General for the purposes of electing a President under section
a4 (3) after a Presidential election fhat ends in a deadlock.
It would seem not to embrace a ﬁominated Attornenyeneral for
the logical reasocn that his ﬁomination and appointment as such
is effectéd by the President and one cannot imaginé an incumbent
Presidenti, whose fate is iﬂlthe scale, to nomiﬁate an‘
Attorney-General. 'This‘théory is sound notwithstanding section

46 (d), which requires‘allfministers, ineluding the Attorney— 

‘General, to vacate their offices immediately before the

assumption of office of a President. One might be tempted to |
argue that "immediately before the assumption of office by

a President" is so vague as to enable an incumbent nominated
Attorney-General to regain a voting member of thé House for
the purpose of section 34‘(3) until a President is elected.

However vague that phrase may be)

-

f only stands: to reaéon_

T
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that mlnlsters must - rellnqulsh their offlces as soon as the
electlon results are declared, and the queetlon of membershlp r
of the House in. being before dlssolutlon becomes 1rre1event.
The Attorney General's p031t10n is however dlfferent when it
is necessary for the voting members to elect a President in
c1rcumstances contemplated by section 39 (2).

One further  matter under sectlon 3u calls for observation,

The Chiefg" representative members are entltled to participate

-at the election of the Pre51dent through the secret ballot but

they cannot give a preference (this probably means nomlnatlon)
to a Presidential candidate. A Presidential candidate, to be
elected as President by secret ballot, has to obtain the preference

of at least one elected member10 (an elected member is one

who is elected to the House on-the basis of unlversal adult
suffrage). Thls_seems ‘to be a contradiction in terms in that -
though a Chiefs' representati#e member is, by virtue of his
status as a voting member, perfectly entltled to determlne by -
his vote who should or should not be Pre51dent he is at the

same tlme denled the rlght or privilege to sponsor a candldate

for the Pre81dency by declaring his preference, TIf the

Philosophy is to prevent a Chiefs' representative member: from

openly assertiné his political.aliénment, the provision should

go further to 1imit voting rlghts in such 81tuat10ns to elected

members who have made no secret of their political allgnments.

7/

10S.'3l+ (2) (b); underlining mine.
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- It is submitted‘thaf Chiefs' representétive members'ahouid; ‘

be excluded from electing the President through the_ﬁrocedupe
contemplated by section 34 (3) because the vepy'fact'Of_voting

for a ﬁarticular Presidential candidate, however secret the

voting may be, is an ultimate indication of political alignment

with that particular.candidate.

Just as in ordinary constituency glectiogq’disputes may
arise as to validity of the Presi&ent's election by reasonAof,
non-compliance with‘thé‘procedure reguléting the election‘of“
the President. There is however a fundamental difference in
determining disput?é in.constituency elections and'diéputes
in Presidential elections. In the latter any question as to
whether the constitutional provisions governing the election
of a Presidentor any law-inthat bgﬂalthas beén complied with,
or whether any person has been validly elecfed President is
deterﬁ%ned by the Returning Officer and his determination on
any such issue is not sﬁbjéc@ to an enquiry by any'court.l1

Thé President is not a member of the House; aéy person
who is eleéted President and alsqg a member of the House at
the same general election must vacate his seat in the House

12

as soon as he assumes office. Similarly where the Vice-

. . - ) o .
President succeeds the President or where there is no Vice-
President and one of the elected members is selected by the

I

- 1lg, 35 (2).
125 36.(2).

Lt




' gHouse-as?Pnesident;;#hen he must vscatejhis seat in the

VI

Houselas sodn‘as'he'assﬁmes'the office of'Pnesident.la' There

n\lB much sense in thlsusystem as 1t ensures that the dlgnlty

.a..

him in unedlfylng dlsputes with his pollt;cal opponents-ln
the House, or muzzle those who have: any sense of respect for

the Head of State as they might not'easily distinguish his

"position as Head of State and that as head. of govermment. But

-the political antagonism and ani{%sity that have been generdted
d

during the electioneering period“/is likely to tempt even the

most sensible political opponents of the Presient to drag him

into dlsputatlons, which, to say ‘the 1east, *is not compatlble

1

_with his office. It is for the_avoldance_of dlsrespect and

Jhumiliatign to the office of the President and its holder that

-

' the constitution requires the/}resident not to be a member

of the'_House.lu ' : (/ . '

B. _THE PRESIDENT'S TENURE OF OFFICE

™~

The Presidenf_assnmes dffice on the day following his .-

135, 39 (). CeT

1u'.{‘he writer bellevif that Hon. Joe Clark would not have
felt himself free durlng a House of Commons (Canada) question -
period to tell the Prime Minister that this is not the time

(an apparent reference to%4Me results of the October 1977 mini- °

‘attachlng to the offlce of the Presldent is malntalned Member— o

) o

-8hip of the House by the Pre31dent will certalnly elther 1nvolve

|

elections) for -the Prime’ Minister to adopt his usual disputatious

ways if -the Prime Minister wae also Head of State. Such a
statement, if addressed to the Head of State, will certainly w1n
the dlsapproval of a great number of people._ Ne
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‘“=;President is no longer in office, but no more. Since the
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felection and cohtihues to hold officegxuntil‘th ‘person elected
Pre51dent at the next follow1ng general electlons assumes

offlce.].'5 ThlS means the Presldent can hold offlc for flve

years and there ;s no constitutional prohibition on\him R? seek

re;election‘fob‘as‘mahy.terms as he desires provided: he has
the support of the electorate. |

" His offlce,however, becomes vacant if he‘dles, if he re51gns
or 1f he is removed from offlce in which case the Vlce-Pre51dent

assumes offlce or where thene is no Vice-President the funections

“of the.Pre81dentdevolve&.on a minister selected-by the cabinet

16

until a new Presldent is ‘elected. The automatic assumption

of the office of Pre31dent by the Vlce—Presadent.has its short—
comlngs. A Vlce-Pr351dent who so assumes the Pre31dency in
thls manner is not the popular cholce of'tﬁe electorate and
may in some cases lack a SOlld pol1t1cal‘base ‘both inside and
eutside the‘Hoﬁse. Such a situation could induce rebellion
among the govern%ent'M.é.s and &hat rebellion could lead to

e‘break"down'of constitutionél government. The selection of

a-¥ice-President by the-President is oﬂly_a tacit indication on

ihe part qf.the President that the man‘eppointed Vice-President

is capable of handling the affairs of the state in case the

country Beeame‘a republic there ﬁave-been three persons appointed

155, 36 ().

185 39 (1) and (2)- (a)..
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S, as Vice-Presideht1 one of whom could deflnltely be sald
| ‘to lack a solld p01t1cal base not only throughout the country
5 " but also in hlS constltuenCy, the assumptlon of offlce as
‘ Pres1dent by a. Vlce—Pre51dent w1thout a large following ‘will
make his’ apceptablllty extremely dlffloult. The practlce in
.Kenya,ls whereby when the office of the Preszdent falls vacant
' = . the Vice—Pre51dent or some other minister performs the functlon
. L ‘
of the PreSldent for & period: of not more tHan three months

after whlch a fresh Pre51dent1al electlon is held, is to be

preferred to‘%he Gamblan practlce.

. Sectlon 40 stlpulates that the salary and allowances ‘
payvable to the Pre31ent are to be determined by a resolutlon
. of the House and that the salary and allowances so determlned
; L shall be a charge qP the Consolldated Revenue Fund. It is
| ' further prov1ded o that while the President is in office his L.
salary and allowances cannot be altered to his ‘disadvantage.
He is aleo exempt frbm Personal taxatlon his exemption from
_.Vpersonal taxatlon relat:; only to the salary and allowances that

are prov1ded by the House. HlS 1ncome from other sources, such t
&

as rent, cannot be exempted from taxatloncas these are not

. .

1ncomes derlved or earned by h1m 1n hlS oapaC1ty as Pre31dent

K p . . ) } Co ’ . L i - ‘
e - . ; ' N 4"

C. REMOVAL OP THE PRBSIDENT PROM OFFICE

Mental ‘and’ phy31oal fltness are-’ essential attributes

} ' 17At the moment of writing Hon. Assan Musa Camara was
: . appointed a Vlce-Preeldent a second time.
18 See Ghai and MacAuslanf-p. 230,

I
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-'undertakqia;gjpréserve and defend. As\the

. the>tribunal is submitted-tb‘the Chief

.

to be péssessed byT;\??ésigsﬁt in order to-qischdfge the.

omerous: functions of his officé.A It is equally essential for

a President to exhibit some modicum of afgafetgasif;f:aﬁis
donduct‘and-;o'éhsﬁre'fhat'he'does‘ﬁof in any way victate the.
T L . - . R
provisions, of a constitution, which by hls(gath of office, he
one o _ .

e is no' full proof _

insurance /#gainst the physical or ment ncapacity of a

President or agaiﬁét is indiscreét'b viour the constitution
provided the only panasea.in such situations--namely power to

rémove the President [from office.

(i) 'REMOVAL ON GROUNDS OF MENTAL OR PHYSICAL INCAPACITY '

The process for the removal of the President on grounds

-

“of his mental or physical inadapcity to discharge the functions
. -y -

of his office is initiatéd by a cabinet reéolution, supported
by the vétes of a majofity-of all its members, stating, that
the mental‘or ppysical capacity of the Predident shoulq be
invesfig&ted: Th® Chief-Justice is then informed of the

[

cabinet's desire to have, the investigation conducted. A tribungl

cdnsisting of .not less than three persons qual®fied to practice_

medicine under the lawéyéf.The Gambia‘mu be appointeﬁ by the

Chief Justice to conduct the investigatich. The report of
tice who, on the
basis'of Ehe medical g@?oﬁt, must issue a certificate indicatiné
whether or not the P;Qéident is.physieally or mentall& fit' to

A -

[

-~
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execute the functions of hlS office. - The Chief Justice's

“+

certlflcate on any such issue: is conclusive and cannot be

questioned in any court.lg ' '

'As soon as the cabinet resclves that the question of
%ﬁg mental or physical capacity.of the President shouid be
inyestigétéd;he-stands suspgndea from office and his functions
are pgrformed by the Vice;Presideﬁt or in case there is no
Vice-President by such minister as the cabiﬂet:may appoint.

The suspen51on of the Presldent ceases if the medical trlbunal

finds him capable of performlng the functioms,of his offlce.20

“An act;ng President has no power to revoke the appointment of

Ca . _
the Vice-President or to dissolve Pariiament.?l

-
-

> ~ - * ‘ 2 L) )
Thereis yét andther sitdation whgre the President may

v

. be temporarily removed from Sffice because of illness. °This

temporary“abdication of Pneéidentiai powers to some other .

-

cabinet minister may be done by the Pre51dent hlmself where

he con31ders tbat by reason of hls 111ness, it is de81rable

S

to authérisg the Vice-President to discharge certain specified

¢

_functions of the Priesident. The Vice-President will discharge

those fumctions "until his authority to do, %o is revoked. :

-

Whete the President {é, by reasonlof his physical.or mental

illness, unable to give authdrisation tq the Vice-President

or to another person to perform the functions of the President,
: g

W\v 1) and (23, o
m3>-"' -
(u)
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those functions w1ll fall to be performed by the Vlce-Pre31dent

r : -4

©or in hlS absence by some other mlnlster appolnted for that

purpose. A certlflcate 0f the- Chlef Justice’ that the Pre81dent
is’ 1ncapab1e, by reason of phys1cal -or mental infirmity, .
to perform ;he functlons of his office is conclusive and remains
in force until the Pre51dent 51gan1es his intention to resume
the functlons of his off{Se. A person acting as Pr351dent
durlyg the temporary absence of the,Presldent cannot‘revoke
the appointment of the Vice—President~or dissolve Parliament.

The temporary assumption of the office of the President by

reason of his mental or physical infirmity does not-disqualify

]

the emporary holder from membership’ of the Houée.22 Bernion

_commentifg on a similar pvbﬁision in the Ghana constitution

remarks that "illness here means temporary illness and does
not anlude 111ness of such gravity as to have resulted in
the- Pre51dent's having been adjudged 1ncapable of actlng by )

the Chief Justice. "23 )

ﬂii) REMOVAL ON GROUNDS OF GROSS MISCONDUCT ETC.

. , o - < L

Violation of the constitution or gross misconduct by the
President are further grounds on which he could be removéd from
office. His removal from office on any of'these ground is

initiated by a notice in writing signed. by not less than one-

half of ali the members of the House alleglng ‘that ‘the Pre51dent‘

22
23

S. 39 (3) - (7).
The Constitutional Law of Ghana, pp. 13-~-14Y,
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i

Ahas'ﬁiolafgélthé constitutioﬁ or as the case may3be‘has{
grossly misgondﬁcted‘himself (thé notice must specify parti-
‘culars of the ailegations—and aiso must eontain % prépoSal
that ;'tribunal be appointed to investigate thbse allegation%).

Th§ notice is served on'thé.Speaker who must within seven days

. put it before the House for its consideration, if the House

‘iS'sitting; or where Parliament is prérogued the Speaker must‘i
sgmmot the House within twenty-one days to consider the
motion. Thewsubstahce or merits of the motion are not subject
to debate;-the Speakef causes a vote to be takén on ‘the pro—'
posal and if it wins the Bupport of not less than two-thirds
of all the voting members, it ik deciared passed. The Chief
*Juétiée then‘appoints a-triﬁunal!conéisting of a chairﬁén and

not less fﬂgn two other persons one of whom must be or must

have been a high judicial official to investigate the allegations .

ro ’

and repoﬁt to the House on its findings. The President_is )
entitled to appear and'Sé defended Befori the"tribgnal. I}

the investigating tribunal reports to the]@ouse that anJLalleg—
ation against the‘Presidént ?as not been substantiated, the

matter is closed. If, howeter, the investigating tribumnal

reports that the particulars of any allegation have been

the constitution or gross misconduct and upon such

pesolqtion th¢President ceases to hold office’on the third
2y '

-

day unless he sooner dissolves Parliament. It has been
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"Sugggsted; and the prééeﬂt writer agrees, that this procedure
'has a sélffstultifying,éffect.zs It is unimaginable why-such

aﬁ-elaborate-and cumbersome procedure should be provided
for if at the end of the;whole exercise the President could
call into aid his power fd diésolve'Parliament in order to
egscape a humiliatiﬁg departure from that high office."What
is also stultifying is the fact that during the investigation
the President is not ?équiﬁgé to relinquish the functions’éf
his office to hig Vice~-President or some other minister as he-
"is required to do when the question of his mehtal or physical
incapaéity is ‘being inquired into. A Presidert who faces an

. ‘%nvestigaéing tribunal for gross misconducf or violation of the
constitution could, by his official position, intimidate or
influence the membeés of the investigating tribunal and this .
will certainly tantamount to addiﬁgrinsult to injury. There
can hardly be any gross.$isconduct or violation of the con-
stitution py'a President than tampering with a-tfibunal set

up to investigate charges against him.

»

" D, PRESTDENTIAL IMMUNITIES

.

During his tenure of office no criminal or civil pro-
ceedings can be instituted against the President for anything

done or omitted to be done by him in his official or private

s

Nwabueze: Presidentialism in Commonwealth Africa, p. 134.
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capacityrg- JImmunity from civil or criminal proceedings for

' matters done or omitted to be done by the President in hlS

~offieial capac1ty is absolutely necessary to ensure the fearless

~ .

and unlmpeded performance of hls functlons as Pre51dent. It

. cannot be over-emphasised thet fhe best proceSS'against a

Pre31dent for his erring off1c1a1 acts is the electoral machinery

*%hrough whlch the electorate, by their votes, can 1ndlct and

T

pass verdict on hlS official performance. Immunity for acts

done cr ‘mitted to be done by hlm in his personal capac1ty is
hardly defen51ble. It is en open authorisation to an unscrupuious
President to interfere%—iﬁtepference that could amount to a
tortious act--in his ocivafercapacity in the affairs of others.:
An aggrieved indiQidual'heS no remeoy for wrongs committed

agalnst him by the Pre51denI in hlS private capacity. A marked
distinetion ought to have been drawn between the offlclal and
prlvate acts of the President since the President's personal
liability to an aggrieved individual "is not likely to assume
political cimensions, and the rule of Perliamentary accountability
(or indictment by the elec?orate) ig e%épor remedy for‘an‘
aggrieved ipdividuall"27 Granted that it is'necessafy‘to clothe
the President with immunity for his private acts dubing his
tenure of ‘office in order to preserve‘the dignity of his
office.such imﬁunity should only last while he is in office.

An aggrieved person ought to be at liberty to seek remedy ;

265, y1.

27Ghai and MacAuslan, p. 233, Parenthesis mine.
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‘vagaihsf the‘President-when he is no longer President and the

statutory limifatioh period shouidlonly commence to run from
the_day\thaf the‘Preefﬁent vacates office.

The concept of Pre31dent1al 1mmun1ty Heans that “the courts
cannot 1ssue any process agalnst the Pre51dent As unsatis-
factory as that concept 1s under the Gamblan constxtutlon 1t
has begun to be extended to the Vlce—Pres1dent. The extension
of immunity to theIY1ce-PreSldent_from the courts' pﬁocess_has
no constitutional or other stafutory backing; if is an immunity -
enjoyed by the Vice-President through judicial "magnanimity."

The Suprmem Court in Allen Vs Monday (sr.) decreed Vice-

-Pre51dent1a1 1mmun1ty in favour of A.B. N'Jie in these words,

© "Mp, N'J1e is the Vlce—Pre31dent——1f he will come voluntarily -

he may do so; but no subpoena will be issued." and later in
the same case the court opined that "there is ne process agalnst

the Vlce-Pre51dent before me. I have however, directed that

.'-subpoenas should not be 1ssued agalnst the Vice-President or

Pre51dent and there is an end to the matter, so far as thls
court is concerned." The rullng is indeed unsupportable;
Pre51dent1a1 1mmun1ty, ‘which includes immunity from the courts!'
process, and not Vlce Pre31deu{1a1 immunity is what the con-
stitution provides for. The'pOSltlon adopted by the Supreme
Court is tantamount to an amendment of the rule of evidence

that, unless the contrary is provided for by statute, all persons

are both competent agnd compellable witnesses.zs, To hold that
o TUTREEERT SRE compesds

-

28See generally Phipson on Bvidence 11th Edition, paras
1471-1478. o -

'
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"the Vice;President is, in the absence of a statutory provision

to the contrary, not-aicompellable‘witneés is ndt'only contrary

to the accepted rules of evidence but it also undermines the

efficacy of section 20 (8) of the Constitution,which entitles

@ person to fair hearing (fair hearing includes ordering ‘a

Vice-Presideht;to giVe:evidence on bzhalf of any iitigant).
If the efficaéﬁ of section 20 (8) is to be asserted then a
litigant, the %ubstantiatién of whose case depends upon‘%he
appearance of %pe Vice-fresidéntin'the witness box should be’
able to have dubpoena issued against him unfettered by the.
novel conceptfcf Vice-Presidential immunity from the cqufts'f
process. It is conveivable to attach immunity to a Vice-
President while he is acting as.President but not otherwise.
There are'twofproblems that have not been put to rest Sy fhe
court's.ruling and these are: if the court will not issue
subpoena against the Vice-~President at the-behest of a litigant
cén it issue ‘one against another person at the behest of the
Vice-President; and does the'ruiing}apply to only questions

of subpoenas or the processes of the court generally?

E. PRESIDENTIAL POWERS

The powers of the President under. the. constitution are

-9
various and not easy to- c1a551fy as formal or substantlve. The .

dlfflculty of c1a551fy1ng Presidential powers arlﬂLs from the

fact that’ those powers whlch were formally vested in the

e

R S Y A
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"’ vested in the Prlme Mlnlster as head of government have all

been 1umped together and vested in the Pre81dent. For the

purposes of our dlscu551on we will not draw any distinction

_between the formal and eubstentive'powers of the President but
rather we will treat all those powers under the generic name

" of Presidential Powers.

In the 1est‘chapter we observed among other things the
powers of the President to appoint nominated members &f the
House, members of the Constituency Boundaries Commission as
well ‘as the power to dissolve Parliament.;These powers and‘the
otherslwe are about to discuss are vested in him by virtue
of'his,position as the'_repository.of the executive authority. =/
of the Republic. As Head of State he is also Commander-in- '
Chief of the arﬁed forces.zg' In that capacity he has authority
to declare war and‘meke_éégoeT\ There is no provision in the
constitution which makes the declaration of war or conclusion
of peace the province of Parliament.. It is however hot clear
whether as Commander-in—Chief:he‘oould'take‘personal'command-
of the armed forces and give instructions as +to its operation.
s As President the executive power of the Republic is
vested in him‘and,_subject to the provisions of the’constitution,
he may exercise that pover either directly or through officers

subordinate to him. . He may act in his own deliberate judgment

-

5. 31, R '
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and 1s not obllged to follow"the adv1ce tendered by any person

or authorlty 1n the exerclse of hls executive powers. Parllament ‘

may, where 1t thinks necessary, confer on other persons or

‘ ,authorlty Pre51dent1al funotlons.30 The., constltutlon prov1des

for a Vlce Pre51dent and a cablnet of’ mlnlsters, which functlons

as the pr1nc1pa1 1nstrument of poliey" and as an adv1sory

organ to the Pr351dent on matters of policy. Before dlscus31ng

the appointment of mlnlsters theip tenure of offlce and

'relatlonshlp with the Pre51dent we may take g brlef look at

" the Vlce-Pres1dent whose offlce is recognised by the constltutlon.

(1) - OFFICE oF THE‘VICE—PRESIDENT

]

The Vice—President's offlce is established by the con-
stitution and the holder of that offlce is the prineipal as51stant
to the Président in the dlscharge of the executive functlons

of the State.31 He is app01nted from among elected members

- of the House32 and holds office until his appointment is

revoked or ‘Parliament is dissolved whichever is'eerlier. He
is de facto the Prime Mlnlster and though section 43 (1) of

the constltutlon has been amended3 to empower the President

" to app01nt any member of the House as leader of Government

/

305, y2, ' | <
g, 43 (D).
323 45.(1). |
See Sections 2- and 3 of the Constitution of the Republlc 'ﬁL
‘of The Gambia (Amendment) Act, 1973; Act No. 1 of 1973. i

~

A

i

'

-
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.bu51ness, the practlce has been for “the Vlce Pre31dent to’ per-

form that functlon. He assumes the functlons of the Presldeet_

is being investigated; he executes Presidential functions

. when the President is absent from The Gambia or authorises him

to do so0 by reason of his (the Presidenf's) illness, and in

the absence of the President presides at all cablnet meetlngs.
When the Vlce Pre51dent temporarlly assumes the office of the
Pre51dent he is ‘nothing but a glorlfled caretaker of the affalrs
of the state as he has no power to dlssolve_Parliaméht. The

° : , ]
scope of his authority &s acting President may be heavily cir-

_cumscribed as the President, can, under section 39 (3), define

what specific Pre51dent1al functlons the Vlce-Pre51dent is to

perform in the absence of the. President.
_ , \

(ii) THE CABINET

The establishment of ministries, the appointment of

ministers and parliamentary secretaries are the prerogatives

_of the President. Ministers and parliamentary secretaries

are appointed from the members of the House but they need ‘not
be elected members. What speclflc functions ministers perform
in relation te/the departments of state assigned to them.is
not, except in the case of the Attorney—General, pre01sely
clear; alilthat the cenatitution proyides for is that ministers
are‘to be responsiﬁle fOr)such departments of state or other

business of the Government as the‘Presideht may assign to

i : -
]
’,
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them._EF The Vlce-Pre81dent, mlnlsters.and parllamentary

secretarles hold themr offlces durlng the pleasure of the -
Presmdent. Apart from the tenure of the1r offlces belng dependent
on- the good w111 of the Pre31dent, a mlnlster 1nc1ud1ng the
‘Vlce-Pre51dent,or parllamentary secretary vacates his. offlce
1mmed1ate1y before the assumptlon of .office by the. Pre81dent,

1f he ‘ceases toaﬁe a member of” the house otherw1se than by
dlssolutlon of Parllament- if he re31gns hlB offlce, or 1n

the case. of the Vlce-Pre31dent, 1f he assumes the office of '
~Pre51dent on the death op re51gnatlon of the latter.35

' The mlnlsters of government and the V1ce-Pres1dent con~
stltute the cab1net. The meetlngs of the cablnet are’ pre31ded
‘over by the Pre51dent and in his absence the Vlce-Pre51dent.
The functions of the cablnet are vaguely expressed "as the'

prlnelde instrument of pollcy" and "responsible for. adv151ng

Lthe Pregident w1th respect to the pollcy of the Government n36
"The functlon of the cabinet &s the Principal instrument of .

: pollcy and advisor to the Pre51dent with respect to the

pollcy of the Government 1s quallfled by making those functionsg
subject to the powers of the Pre31dent. ThlS qualification
reduces the cabinet to the p051t10n of a sort of super civil
serV1eevw1th a role to formulate pollcy and advice the Pre51dent
oh that pollcy, which the President is not bound to follow.

Pl

- *

34

S. u3 (5),
353, us, . o
Bsoue. | - g




BRI ~ the babinet's fﬁnéti9n to formulation of policy and advising

‘:ThEE°theoby}iseeveniﬁede‘eieerer_by s€ction 42, whith empowers

E S e . e ot . 2. ;
. ‘the President not to follow the advice of any person in“the

exercise. of hiS'exethi#e‘ﬁowefs.n The exercise qf‘ekeeutive i
" power-must necessarily include determination of matters of

.- policy. 1Thefhethef£ect;of'secfions 42 and 49 (2) is to limit

-the Presideﬁt fhereon}‘-hﬁt eveh‘in that‘role-the cabinet;s
,fﬁqctibn is‘eubjectito'the ovepriding powers of the President ’
so that while cabinet ﬁay devise poliey its ultimate executivn
is sdbject to the good will of the Pfesident. Notwithstanding
- these faﬁ4neachiné powers-vested in the President in relatien
te his eabinet, it islynlikely fhat the President will rely
.on the language ef the constitution to disregard the advice
of his ministers on eny paﬁticular-i:olicy nox' is it iikely
that ithe Presidenf wili'assume'responsibility for policy decisions
on matters thatcare:within the portfolios of his -ministers. -
4 Indeed any mov: on' the part of the President to reiegatefthe |
' cablnet to the role of super c1v1l serVants w111 lead to the
breakdown of cablnet government.

. (.

(iii) COLLECTIVE RESPOMSIBILITY OF THE CABINET . - S i

.D-'
P

The Brltlsh conventlon of cabznet government whereby

the cablnet is collect1ve1y re8ponslb1e to Par%ﬂ/,ent has been

given statutory force under the OnBtlt n. Thus the cabinet

is collectlvely respon51b1e to Parliament for 1 things
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"doné by or under the‘authbrify of thé.PpesidBnt, the Vice- '

. g S . .
‘ensure unanimity\among ministers in support of government

' Preéiden%'gr y minister in the execution of his pffice.37
. . . PO ! . :
I e e . . G amaa .
'3¥-‘ : -\ The concept of \the cabinef's .collective responsibility 'is to,

policies on all pub ccasions, and to prevent a cabinet

e e

:diﬁi@ed'on policy matters to carry “their ‘disharmony to the public.

Once the cabinet adopts a policy it becad the duty of every
single minister to éubmit-it to and defend it before the House{
! “and to resign if defgated'on an issue of confidence.38 The

~ duty to submit and defend governhent policy before thé House

on ail public octasion cannot be sﬁirked'by a minister .on

J the grounds that the ﬁolicy was not forﬁuiated by his department,
R or that deing;the discuséion s'tage 6f Ehelpolicy in;xhe‘
cabinet his role was that of-a passive aﬁdienCe,éfifhgt he

did not agree with .the poliéy. A cabinet member therefore

cannot, in the public, disseciate himself from any governmen

poiﬁcy ér anything authorisgd to be done by another cabinet

member. 'The propeﬁ and-hqqpurgble_poufse open to a memﬁer who
é i feels himself unable to defend an act authofised by any of
L : . hisé cabinet cédlleagues is to résign~or keep his siience when

! the matter is being debated by the House. PYoposals made by.

»
. o "any member of -the cabinet are proposals of the«government .
'E o . even where_the proposals have not received cabinet approval.39
b . . R v [ e N
375" s0.

. aaﬂaréhéll and Moodi:.Some'Problems-of the Constitution
. 4th ed. (Hutchinson & Co. Ltd., London, 1968), p. 62.

;

i

i

' 39 ‘ : :

{ Jenning: Cabinet,Government 3rd ed. (Columbia

\ Univérsity Press, 1959), p. 494, :
‘
i
3
i
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‘not. extend to the appointment and removal from office of

o Y ' 238,
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The collective responsibility of Gambian ministers does -
. M.'
ministers of the Gevernment and parliamentary secretaries, the
\

a531gnment of portfollos or the authorlsatlon of .any person
to perform the.duties of the Pre51dent or Vice- Pre51dent. Also

excluded from the cabinet's col}ective respnsibility are?ac%s

_done or ordered to be dome by the President'in the exercise

of his Prerogative of‘Hercy and decisions taken By the Attorney-
General in the exercise of his functions relating to criminal

L0
proceedlngs.

The position- of the Attorney-General deserves partlcular

_attention. .He is a cablnet minister who shares respon51b111ty

for the actions of his colleagues and_it would seem that his
colleagues'éhare:rasponsibility‘for matters done under his

authorifﬁfother.than matters relating to criminal proceedings.

What may not be easily &iscerniblein fheAItorney—Geperal's1;

+

decision relating to criminal proceedings is whether the decision

paflects tate'bolicy,-in which qase his colleagues will

‘not bé.co'iectively résponsible for thatvdecision,'or,whethar

theldecisi baséd on the government‘s.policy on criminal‘
procéedings, in whichcase the aabinet‘would be collectiveiy.
respon81ble. One may assume with reasonable éertainty that
decisions on criminal prosecutlons are 1nf1uenced by general

stateApollcy and 'not.by the pollcy_of the government of the

.

405, 50 (a) - (@). O
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day. Tnis-state‘peliey considenetion puts the.responsibility
on the Attorney-General to decide when to insfitute and under-
take crlmlnal prosecutlons, to take over and contlnue any
criminal proceedlngs 1nst1tuted by anys person, and to dis-
continue at any stage, before delivery of judgment, any criminal
proceeding instituted ny'him or by another person.I+1 To put

criminal prosecutions beyond the control of the cabinet has

- the virtue of ensuring healthy and unbiased administration of

criminal law. Thls is indeed de51rable as the "respon51bL11ty
for- decmslons in matters of crlmlnal prosecution is quasi-
judicial 1n nature; it necessarily involves the exercise of
diScretion, and if the rule of law is.to be-maintained,;it
must be as well protected from extraneocus influence, political
or otherwise. Any person to whom control of criminal pro- |
secution is entristed should, therefore, be endowed therein-
nith a status of independence, recognised as a matter of con-
stitutional law.""*? This is what the Gambian cbnstitutinn
seeks to do by section 50 (c). | ‘ '

The Gambian Attonney—General ie ipso facto a_pblitician
and, aparn'from his learning and experience in the practice
of law, he hold office pr1n01pa11y because of his political

alliance. As 1t 1s absolutely necessary and desirable to

insulate criminal prosecutions from pOllthal influence, the

*1s. ws (2,
ll21(. Roberts-Wray‘(S}r): Commonwealth and Colonial Laws,
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present Attdfnényeneral Mr. Saho has, on his own inititativé,
abdicated hislpowérs_under section 48 of the cénstitution;to

the Director of Public Pfosecutions and he'hasAbee; concentrating
mainly or giving legal advice‘té his cabinétkbolleéguéé. This
magnificent course is only what‘we'may call as "the Saho |
policyh and subsequent Attorneys—Generql may depart from :i.T:.L}‘3
As expedient as it is to shed himself of his powers under the

constitution in favour of the D.P.P., fhat'act'is nothing more

‘than a delegafion of those powers. One cannot rule out the

possibility of situations arising which are pblitical'in nature,

‘that may force the Attorney-General re-assert his position

by withdrawing from the D.P.P. his delegated powers. The best
protection of criminal prosecutiqns.from extraneous. influence

is the establ%shment of an independent office of the D.P.P.
protected by ﬁhe constitufion. Finally, it is pertinent to

note that the D.P.P. in pepformiﬁg the functions of tﬁe Attorney~

General relating to criminal prosecutions does so under ‘and ..

* in accordance with the general or special instructions of the

Attorney-General. ™ What the D.P.P. may not do is to enter a

7

u3The writer is not aware of "any occasion on which the
Attorney-General has given any specific direction to the D.P.P.
about any criminal case. He of course always wants to be informed
as to the state of any criminal trial and this is done for the .
sole reason.of equipping himself with adequate infromation should
he be questioned in the House by M.P.s on any case. ' '

Hs . ug (2).
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nolle roseqoi and take over criminal proceedings instituted

L

by some other person; the D.P.P. may perfofm other\duties

T4

(iv) PERSONAL RESPONSIBILiTY.OF MINISTERS . ' ‘ '
Ministers do have a certain amount of dsicretion and it
would seem that where the exercise of that diLoretion leads to

ill-considered and irrational decisioﬁs, the defeat of the

minister cannot be a defeat for the entire government as the

decision is wholly attributable to his faulty judgment. He

- therefore bocomesvpefSOnally responsible -for his decision. Also

L A,

M
ministers are individually responsible to Parliament for

. answéring‘parliamentafy questions on specific matters within

/

(A

their portfolios. Though the question of 1nd1v1dual respon51b111ty
of mini ters is not expressly dealt w1th in the constitution,

one can imagine that the Brltloh Convention of cabinet govern-
ment, wheréby a ministef assumos personal'respoﬁgibilitﬁ for
certain matters, is applicable to Gambia. Thus a minister

may be individually responsible for policy that is largely his

own jdea or he may be individually responsible for a policy

_which though formulated by the entire cabinet is passed on to

‘may extend to the particular minister thé benefits of the

him for :i.r_nplemen'ta—n::i.on.M5 In both caées, however, the cabinet

v

quttorney-Geheral Vs bennis R.S. N'Jie (unreported).

usFor a dlscu551on on personal respon81b111ty of ministers .
see J.P. MacKintosh - The British Cabinet Srd ed. (London, s
1877), pp. 529-531. : _
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KR eencept of the cabinet's collective responsibility.

M Y

(v) - EMERGENCY POWERS

" Of the .powers tonferred on the President by statute,

. the most extraordinary s

L

ms to be the emergency powers. He ¢
is empowered under.the onstitution to declare’by ggeslagegi%% -
that a state of emergency exists or thaf a situation existe \t
which. if allbwed to contlnue may lead to a state of publie -
emergency.u7 A state of public emergency is defined as a perloa
_durlng which The Gambia is at war or a perlod durlng which
there is in force a declaration under sectlon 29 (1). 48 A

declaratlon that a state of emergency exists must be publlshed

in the G te.

It ®ontinues in force for a period of seven

and twenty-one days in any other case unless it is approved by
a resoltulon of the House supported by the votes of two-thlrds

all its voting members. A resoltulon of the House approving

he declaratlon remalns 1n force for twelve menths or such
-shorter period as may be specified therein unless the declaratlon
1s earlier revoked by the President under section 29 (3).

As the existence of a state of emergency necessarily
involves authorisation of some person to take seeedy legislative

measures to deal with the situation, the Governor-General, up

473, 29 (1), | ' | -
48

8. 30 (2) (b).
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tc 23rd Apri1-1970;an thereafter the Pre51dent 1s Vested with
pOWer “to make such regulations as appear to him to be necessary -
or expedient for securing the public safety, the defence of
The Gambia, the maintenance of public Order and the suppression
of ‘mutiny, rebellion and for maintaining supnlies and serpices
essential to the life of the community. %9 y

In additlcn to these subjects, the President may. by

emergency regulations, provide, inter alia, for the detention’

of persons or restiction of their mcvements; provide for

. anmending any law or suspending the operation of any law except

the constitutlon andg the“Emeggency Powers Act; provide for the
apprehen31on, trial and punishment of persons who-v1olate the
emergency regulations; authorise acqulsition of property by
the Government_or authorise the entering and searching of premises.'
Though the'PEesideni may by regulation pr&%ide for the

appreheneéon, trial and punishment of violators of the emergency

regulations, the trial of thﬁfe violators are to be conducted

by the ordinary courts of the land.50 Regulations made in

puprsuance of the emergency powers may not be decalred void by

reason of repugnancy inconsistency With any other law except

the constitution or the enabling Act itself, %! The’ significance

-

of this provision, as far as it relates to the constitution,

495 3 1) Emergency Powers Act, cap 60 Laws of The

Gambia 1966 ed. .
| SOIbld., s. 3/(V}- . .
SIipia. g, v o
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. ‘fi R w111 be adverted to in our discu851on of the human rights
prov131ons. The.emergency regulations,as-the declaration of
a state .of public emergency, are effectivevonly'if affirmed
{' ' by a resolution ofpthe Hougse and onl& for such period that the
~ emergency proclamation is in force.%?
' The combined effect of section 29 of the constitution
and the prov131ons of the Emepgency Powers Act is to confeﬂ
;: . on the Pre31dent ample discretion to determine when a state -

. of emergency exists and to make what regulations-he deems'fit

to deal with the situation. Section 30 (2) of the constitution
could be relled ocn to challenge the Pre51dent's Judgment as to
- . whether there indeed exists a state of emergency by reaspn

of the fact that The Gambia is .at war; but the President need

not, by issuing a proglamation, base* his judgment on the fact

' that The\Gambia is at war. Section 30 (2) (b) nay always be
.relled onj\and under that paragraph the determination as to
whether a state of emergency exists or that a situation_ exists
which if allowed to continue may lead to a state of emergency

5 B is wholly w1th1n the discretion of the President. The courts

are not. likely to questiogxhi\ judgment on that though -they

may question the validity of -any regulations made. in pursuance
of the emergency Dowers vested in him by reason of their
1ncon81stency with the constitution or the terms of ‘the bnabling

Act. Once a’ declaration of a state of émergency is in’ force

ﬁyg;idt, s. 5. .
i,
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the President essumes wide legislative powers. His powers in
this regard aré not confined to the specific matters defined

kunder section 3 (1) and (2) of the Emergency Powers Act but _
extend to thaﬂputhorlsatlon of offlcers subordinate to him to
make rules and orders for any purpose for which the regulations
are authorised.’> o N e ;

o As mentloned earller, the emergency.powers g% the President

are perhaps the ;os;\extraordlnary powers conferred on him by

-

the Statute. These powers, whlch are expressed in terms of.

leglslatlve competence,‘are 1ndeed necessary to deal speedlly
o .w1th 51tuatlons whlch if allowed to contlnue would result in
the social and economie dislocation. of the state._ If the normal
parliémentary process.were to be adopted in enacting legislations
| to deal with a stete of public emergency the rdsults could.

be extremely averse to the state as the delays inherent in that

_-“7%“ |

'Jprocess would impede speedy action: The untremmelle emergency
powers of the President, prima fecie, projects him ds a sole "
autocrat who.could by emergency reuglations, decree what he
wills durlng a period of publlc emergency 1nh1b1ted only by

L, ‘ his consclence. But 'the safety valve agalnst unwanton use

- LY

of emergency powers during the period of publie emergency is

provided for by Gambia's constitutiondl system of government.
ot .

Both section 29 of the constitution and section 5 of the

Emergency Powers Act striectly circumscribe what may be calleaj

*31bid., s. 3 (3), - . '

g o e m
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the Presiéht's autoeraey in\;‘berlod of publlc emergency.

3,

. Presidential declerationzdof a state of emergency are effectlve
k::oniy if*approved;by a resp

lution of the House and so are the
- emergency reguiatiohs. ThlB stlpulation ensures that the
| Pre51dent does not go unchecked_in the exercise of the powers
conferred on him by the constitution and the Act, and they
,ultlmately re-assert the fact that Parllament has not abdlcated

its leglslatlve functions to the Pre51dent

(vi) - THE PUBLIC SERVICE/\J

. s .
The general administration of the. government .of The

- Gambia is carried out by the publlc serV1ce which is department-
alised into various departments two or more of which may be
— ‘merged to constitute a mlnlstry under the general suprev151on
of a permanent secretary. The public service generally
executes and 1mp1ements .government pollcles and is protected from
political 1nf1uence. Its relatlonshlp with the President,
except in few defined.ceses, is not exectly ¢elear;, howeVeru the
' powers that the President has with regards to the Public
\\\_ Sexvice Commission--the appointing autority to the established
Pogts in the public service--is ‘beyond doubt. . _
The Public Serv1ce Commission (called "the Comm1551on"~
for short) con51sts of a Chalrman, a Vice-Chaifman and not less

than two and not more . than four members appolnted by the

Pres1dent. Membershlp of the Commission is open to fit and

sl+S. 110 (1) (Constitution).
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- for election to the House; and persons

~ House

ou7 N

proper pereensa' Bﬁt.me@bers of the‘Hquse; public'servants

 and persons who" are, or have dt*Enytime during the two years

'preeeding rheir.appointpenfs been, holders of an office in an

organization that sﬁoneors or otherwise sup ed a candidate

are, or have at
anytime during the two years immedia \'4 preeediﬂg their.

appointments béen, nominated as candidate for election to-the

55 are dlsquallfled for membg¢rship of the Comm1551on.

2 except with the consent of .

'Ss\_“ﬁ%member of the Commlsslon ig n
the President, eligible to hol offlce in the public service

‘within two years from the datejon which his membe?shlp of the

Cemmission terminates.
A member of the Commission holds office for two years‘frem

the date of his appeinfmept. He must, however, vacate his office.

if he incups;anﬁ of tﬁe3di3a5£1ities ?hat would have disqualified

him to be appoinfed asfé.membefuss Tﬁe President may, before

the explratann of h1s tenure revoke a person s app01ntment, as’

a member of the Comm1581on on grounds of that person's 1nab111ty

o to exercise the functions of his offlce whether such inability

is by reason of 1nf1rm1ty of mlnd or body; or for mlsbehav1our.

Though' the Pre31dent has power to revoke the app01ntment of a

melber of the‘Commlsslon, no such revocation can be done unless an

investigating tribunaliis set up Sy the.President to enquire

into. the allegation that a member has misbehaved himself or

.
14

S. 110 (2) (Cbnstitution),
S. 110 (u).

- 58
56
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he is- by reason of mental or phy51ca1 1nf1rm1ty unable to

' dlscharge the functlons of hlB office. The members of the .'

trlbunal, a chairman and’ not less than two persons one of -
whom must be or must have been a hlgh jud101a1 officer, are

selected by the Chlef Justlce. Dur;ng the.egulry, the member,

‘the de31rab111ty of whose removal isubeing enquired into,

may be suspended by the Pre51de” and ultimately - removed, 1f

"the trlbunal flnds him guilty of the, charges.s7

By section 11l 1) of the constitution the power to

appoint. persons to hold or act in offices in the public service

- including the power to confirm appointments, the poweé&to exercise

disciplinary control over persons holding or acting in public
offices and the power to‘remoye them is vested in the Commission.
Under section 53 the President'is, sﬁbject to the provisions of

the constitution and any Act of Parliampnt,'empowered‘to con-

stitute offices for the Republic, make appointments to such

' offices and terminate any such appointment. These two prov181ons

leave one wonderlng as to whether the control of the publlc
service is-vested in the Comm1331on or in the Pr331dent. ‘It
may be that both exerc1se concurrent powers. over the publlc
service or as suggested the effects of both provisions is to_
leave the Commission largely ih.control of existing established
pdsts-while the President is previded.with'power,to cfeate.

new ministries&and provide new staff for the newly crea%pd
. ' R o >

s, 120 (5) - (). D
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The powers of the Commlsslon in relatlon to the publlc

servmce have no appllcatlon to the judges of the superlor
- courts*of record, the Auditor-General, Permanent Seeretaries,
the Establishment Secretary, Principal Representatives of The

‘Gambla abroad the Inspector General of Police, the Seoretary- ‘ o

i

'General or, the Deputy Secretéry-General. Except for the Audltor-

€ ' General and judges of the superior courts of record the tenure
of offlce of holders of the established posts in the publlc ser-
v1ce‘are not protected by the constitution apd they may be

'fr;remoqed,by the'President.or the Commission without going
through-hair-splitting procedures. The appointment of.Permenentﬁ

Secretarles, the Secretary-General, the Deputy Secretary—

General, “the Audltor General or Inspector-General of Police is
59

done by the.Pre51dent after consultation with the Comm1581on.
Ekcégt with tﬁe consent‘bf'the Présidenf, the Commission cannet
appoint any person to or to act in‘aﬁy‘officé on the personal
staff of the Presidert;§0 and similerly the Coﬁmission may not
exercise Eny'of its powers in rela%ion to the clerk of the
‘ House or a member of‘hls staff without prior consultagion with

the Speaker. 1-

Neither the constitution nor-the Public ‘ce Commission

)
8hai and MadAuSl&n, » PP. 246-25(, ' ' . .
*%5a. 112 (1), 10F (1) and 115 o
- B0g, 311 (). :
61

"I, 111 (5).
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;»3Regulat10ns nor the General Orders of the Government has made
g 1t expreasly clear that a publlc servant holds hlS offlce at

' 3the'pleasure of the*?r331dent, It has,however,been'held in

Abdoulie Waggeh Vs * The Attornéy-General (unreported) that

the terms of section 128 of the constitution, whlqh provides

that‘"where under any law in The Gambla immediately before the

commencement of thls.constltutlon any prerogatlve o privileges

[}
[y

are vested in Her Majesty, those prerogatives on privileges
shall, from the commencement of this Congltitution, vest in
the Presfdent," are wide enough to embragce the British con-

statutlonal eonventlon that all publlc servants hold thelr

offices at the pleasure of the Pre31dent._ It was the opinion-

. of the Supreme Court, conflrmed by the Court of Appeal, that a

3pub11c servant cannot assert a right to’ be retalned in the

publlc service after the Commission,~dcting as agent of the

Rre51dent,‘term1nates the services of that public servant.

While the Commission'is not subject to.the direction of -.

any person or authority in the execution of its duties, the

ve

'Presldent may nonetheless request it to con51der ‘whether there

are local candldates suitably . quallfled for appomntment or

promotlon to pOSlt}ODS held by expatrlate public servantei: This ;

is to enable the President to give;effect to the Gambianization

of the public service. Depending on the availability of suitable'

local candidates the President may request the Commission
to retire a specific number of expatriate appointees. . The

President's direction is only limited to a request to the

b ‘\.—’J |

3
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Commlssmon, the app01ntme t of partlcular persons tc the ' ﬁr'*‘

vacant posltlons cannot be determlned by the Pre31dent. ‘The Aiﬁ‘

:Comm1531on does 'l:herl:.-82 o - . .

"(vii) PREROGATIVE OF MERCY AND NATIONAL HONOURS

To complete the study of Pre51dent1a1 powers it is necessary

to advert to the Pr351dent s powers in the exercise of his

Prerogatlve of Mercy and his: power to award National Honors. Both'
of these powers are exércised by the Pre51dent in virtue of his
position as Head of State. In his capacity as Head of Stete

_ the President 1s,the Fountaln'of Mercy‘and mayfgrantato any

pergon convicted of an offéncg a pardon either free op subject

+

to lawful condltlons, grant a resplte either 1ndef1n1te or for
a speclflc perlod of the execution of any punlshment 1mposed

on a person for an offence; or substltute a less severe punish-

ment 1mposed .on any person for any offence, penalty or for-
3 L - L] -

feiture due to the Republ:.c.B An Adv1sory Committee on- the LJ

Prerogative of Mercy is establlshed to advise the Presadent
. L .

_on the exerclse of his prerogatlve under section 54. The
;Members of the Adv1sopy Commlttee on the Prerogative of Mercy,
who must number not 1ess than two and not more than fcur, are

-

app01nted by the Pre51dent to hold offlce durlng his pleasur'e.Bu h

.

825, 124, _
533, &1, }
6lg. 56, .

«f .
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As Head of State the Rzii:jcnt is also the Fountain of
Honour. The Constitution empow¥rs Pariiament to make laws with
» Trespect to titles of honours and‘'to empower the'President to

- - - t— - - i
award natconal honours and corations. Gambian citizens and

members of the publlc service or the armed forces cannot accept
S

for31gn titles of honour, decorations or dignity (other than

P

a distinction conferred by. an educational, profe551onal or «

e = m————— e

‘scientific body) without the pricr consenf of tﬁe President.65 ;f;::?

. In pursuance cf aection 73 of the constitution,the Gambian

Parliament enacted the National Honours Act, 197256 under

which the Precident may; by Warrant,.make proviéionlfor the

award of honcursi " The‘provisions of a Warrant of honour-%ay

amoﬁg.other things_pro#ide'%or'the precedence to be accorded.to

different honours and different ranks .of hcnour; prescribe the

insignia by which an honour or rank of an honour is to be ‘

dn:.stinguished-.67 Section 2 (3) of the Act provides that the award

. of honours in pursuance of a Warrant under the Act‘is to be

exercised by- the Pre81dent in accordance with section. 73 of the

| 'copstltutlon. Unfgrtunately that section is silent on ‘the mode

- o of fﬂc eiercise of- Pre51dent1al powers in this respect. All:‘
that is prov1ded for by that section 15 for the President to

: . nfer tltles of honours, decoration or other dignity and—a

: ge eral,prohibi%ion against Gambian cltlzens,-c1v1l servants,;

65 S
S. ’73.
68 v

: ) - Act No. 5 of 1972. - L
N 671pid., 5. 2 (2). | : a
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' and members ‘of the armed forces to accept foreign‘honoups with-

out the prior consent of the Pbegident. ‘One may however

iﬁagine that the President is not restricted in the exercise

of his power to confer honours on any deserving individual.

The exercise of the power is discretionary on his part.

Finally the President, like the Eritish sovereign, may
. ' ' v
attend and address the House at any time or send messages to the

.

House to be read by the Vice~President or a minister designated
’ .

in’ that behalf by the President at the first Convenient .sitting

58 Under section 128 of the constitdtion,all the ~

of the House,
prerogatives or privileges vested in the Queen in the ﬁight

of her crown in The Gambia became vested in the President. These

‘ prerogatlvei or pr1V11eges(§EE; be ones that are capable of

being exercised by the Queen‘in an independent Gambia. *

- s
GENERAL OBSERVATIONS

Our analysis of the executive authority of the Repuelic'
has proved to be an analysis of the pewers of the President
in his capacity both as Head of State and head of government )
and the exercise of thesehpoyers with_respeet‘to‘certain spheres
ef government operations. That course has been inevitable
since the entire executive power of the republlc revolves around

the Pre31dent in his dual capac1ty. It has not of course -

been possible to draw a clear demarcation line between his

688, Bf (Constitution).
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pqwers as- Head of State and those as head of government. One

) aspect of the exercise of his.powers, which is blurﬁ%dﬁgy.his
dual position, is in relation to the cabinet. It is not.clear
whether in selecting and appointing ﬁembe;; of the cabinet he
does 50 as Heaa ef ‘State and government or does the selection

as head of government (whlch would be the practlce if the offlee
of the Heae of.Sﬁste-is separate -from that of head of govern-
ment) and appeointment as Head'of Stafe. These difficulfies
are irrelevant for.tﬁe.purpose of'the exercise of his powers, |,
. whether sebstantive on formal, and aéeﬁhot likely to produce
any constitutional centroversy. What'is_perhaps worth noting
is that the owers conferred on him under the constitution

are Qery much reﬁinisbent of the powere of an autocratic
"Colonial Governor. Like the‘Colonial.Goeernor he exercises - -
his executive powers to the exclu51on of any other person'

the funaémggzg}’dlfference belng that the Presj dent is elected
‘and may be removed from office ;f he 1T§gng e displeasure
-ofrtheHHouse;.or, as.the cage'mey'be, t electorafe while

the Colonial Governor was answerable‘te the Secfetary'of State.
The President is in'fact the power base of the state vested with
plenary executive and discreéionary poﬁeré the'exercise of .
which may only be restricted by hlS own good senset . |

‘.

) The President's good sense as a restralnlng factor 1n

(4

‘the exerC1se oﬁ hls.constltutlonal powers cannot be_over-emphasised;
his good sense will perhaps prove more efficacidus‘than )
restrictive constitutional stipulations, which the canstitutional

Ay
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.of the Pres1dent and of course his concept of a

\\“ . £285
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hlstory of some countrles in Afrlca under an executlve presldent

.. have proved to be worthless. " The v1rtue or vice. and excesses

of an executive pre81dent1al system depends very much on the

executive pre51dent hlmself The Gambian experlence 80 far.

-has been oneé of non-regret, and thlszls largely due to the

good sense of  the present Presldent who_cherishes constltutionai
government as much as his- erstwhlle colonial masters. The )
exlstence of vocal opp051t10n partles (some of them have of
course died because of carpet cr0551ng), the accountablllty
of-the executive to Parliament and even in an indirect way to
the electorate, and the‘infernational reputation that the
present President has earned for himself for his  adherence to
constitutionalism have .all provided fetters against unwarranted

use of presfdential 'oowers-for his own personal political’
glorificaizfn.

The exercise of his powers., which are unfettered by
the constitution, has by and lerge been done on the advice of
some person or authorlty and one may imagine or rather’ w1sh

that that practice will mature 1nto a recognzsed conventlon. As

“the Republic is very young and enormous powers are'vested 1n

a person who is a polltlcan w1th polltlcal b1as, it will be

powers will be used or exerc;sed-ln the future. The.
their use and‘exercise in the future will invariab be deter-
mined by the prevailing political situation,'the personality
mocratic and
cahstltutlonal government
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~a sense of "ecivilisation" in the colonised subjects of The

CHAPTER NINE
THE JUDICIARY

The judiciary was one of the iﬂetitutions established

by the colonial regime to sefve.as a vehicle for inclilcating

qugla. As part of the entire colonlal administr S _ ip Y,
the judlclary was part of the. colon1a1 civil serv1ce though

a speclallsed branch of 1t the jud1c1ary was consmdered as “‘

"the colon1a1 judicial service. The judges were. app01nted by

the Governor on the advice of the Secretary of State for colonles
and, they held thelr offices at the pleasure of the Crown.
App01ntment to judgeshlp wa usually by promotlon .via -the
magistracy and in some casej Attorneys—General and Solicitors-
General have been appoiﬁ%ed as judges.f Appeintment to the high
bench by promotlon was deprecated on tﬁejgrounds that 1t “fs
bound to induce in the mind of the person expecting that pro-
motion some kind of fear and respect for the authority which
he considers will appint him."l Notwithstanding the unsat%s—

factory system of appointment to the hiéh bench by'promotion--

which could make the appointee dependent on the appointing
[

~ authority--and the de0151on of Lord Goddard C.J. in Terrell

Vs Secretary of State for the colon1e52 that judges hold thelr (ﬁ:;>fﬁ

'1Nwabueze:_Judicialism in Commonwealth Africa (St. Martins
Press, New York, 1977), @. 265.

2(1953) 2 Q.B. u82.
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. offices at the pleasure of.the_erwn,'the judiciary remained /
independent throughout the colonial era. The indepe

of the judiciapy during the colonial_-éfa was not sustained by
any entrenched legal provisions but rather by practice which .
was evolved since 1870. This practice of maintaining.the
independence of the judigiary-—wherepy,colonia1>judges may
not be removed without reference to the Judicial'Comﬁittee-—
was coqfirmeq by the Colonial Regulatidns.3

The anticipated departure éf the colohial regime manﬁif
necessary ‘to translate into statutory provisions--entrenched
by section 72 of the constitution--mechanisms that would guér-
antee the ancieﬁt tradition of the j?diciary'é independence.

This was both necessary and desirable as the judiciary can, if

‘not insulated from 'extraneous influences, be a viable instrument

for the suppression of political opponents and the perversion

of the Rule of Law. To maintain and further cement the indepen-

"dence and impartiality of the judiciary, the 1965 constitution

stipulqﬁed‘provisions for the appointment and remvoal of

judges of the superior courts and also provided security for

. their tenure of offices. The personnel of the lewer bench

and the registry were made the respansibility of the Judicial

Service Commission. These provisions were not abrogated

* when The Gambia became a republic in 1970.. Both the 1965

and 1970 constitytions did not only provide for %the independence

of the judiciary but also re-established the Supreme Court

‘SNwabueze: Judicialism, p. 266,

-
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and The Gambia Court of Appﬁeal léaﬁiﬁg“itﬁto‘Parliamenf to
establish courts subordinate to the Suﬁreme Court, Before
proceedlng to analyse the compos&tlon of the courts re-establlshed
by the constltutlon, their jurlsdlctlon and 1ndependence,

we should note that the Supreme Court. of The Gambia is a court -
thaf is onlyAsupreme in.name and-ﬁot in law. Its .decisions

are’ subject to appeal to The Gambla Court of. Appeal from

wherein further appeals lie to the Judicial Commlttee of the -

N -

Privy Counéil.

A. COMPOSITION OF THE GAMBIA COURT OF
APPEAL AND THE SUPREME COURT

t P
The Gambia Court of Appeal is the highest court/of

N

the land that sitsllocally but it is hy no means

court of appeal for The Gambia. It is composed of thexPre51dent
cf the court and such other number of ]ustlces of appeal as may
be prescrlbed by Parllament. The Chief Justlce of the Supreme
Court and the puisne judges thereof 51t on the Court of Appeal
in an ex offigio capaC1ty.H ~Like all. other cohrts of appeal,
The Gambla Court .of Appeal is a superlor court of record with
all the powers of such.court. When the appeal court is

determiring any matter, other than an interlocutory one, it

At the time of writing, there are apart from the ex -
officio Justices of Appeal three Justices of Appeal ingluding
the President.

5s. 88 (3) e L

-
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Vthrég.s

By section 89, the Supreme Coﬁrt is established with '

unlimited original jﬁrisdiction‘tO'hear and determihe'any civil

‘or criminal proceedlngs and it may exercise jurlsdlctlon and

!
powers conferred on it by ‘the constltutlon ‘ot any other law.

Under the Courts Act the Supreme Court is empowered to’ exercise

the‘jurisdiction, powers: and authbrijies vested in Her

Majesty's .High Court of Juﬁtice in. England; the powers, juris-
diction and authorities thus vested in the Suppeme Court must- -
be such as are capable of being exercised By Her Méjesty's

High Court of Justice immediately before February 18, 1965.

The Supreme .Court is’constitutéﬁrby the Chief Justice and such

number of puisne judges as méy be prescribed by.Parliémenf,B

-/

- 'B. JUR;SDICTION OF THE CQURTS

(1) THE SUPREME COURT

The Supreme Court exeréises both ofiginal»and appellate

) L .
‘ jurisdicitions.-)lts ‘original jurisdiction in c¢ivil and criminal

matters is unllmlted and may exercise such further jurlsdlctlon

and  powers as may’ be conferred on it by the constitution or

.88 (4). ' S - .

) 7s. 3 ) Courts Act cap. 36. )
| 8s. 89 2.

A it
i .
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any other 1aw.g By‘v1rtue of this sectlon and sectlon 3, (1)
of the Courts Act cap 36 the Supreme Court is empowered éB
exercise the Jurlsdlctlon,Powgr, andauthorltles vested in
or capable of belng exercised by Her Ma]esty s ngh Court of
Justice in England 1mmed1ate1y before‘February 18, 1965. _

Except in the most serlous felonles trlable by jury -and con-

¢
v1ct10n for which entall e1ther 1mprlsonment for life or

a sentence of death, the Supreme Court does not usually
exercise ifs originél jurisdiction in criminal matters.

The court‘also has original jurisdiction to hear and
deternine any applicatien,py any ‘person who alleges that any of
the human rights provisions of the constitution has been, isv
being or ié likely to;be contravened in relation to him; andrto
hear and determine questiqns involving the interpretatien of

the constitution in any proceeding in a lower court,.10 Questions

' -involving the interpretation of-the constitution are referred

to the Supreme Court for its determlnatlon if the person g
preSLdlng in the lower court 1s of the oplnlon that the questlon

involves. a substantial questlon of law and one of the- partles

“to the proceedings_requesté the matter to be referred to the

11

Supreme Court. Such a réference was made to the Supreme

Court in Dennis R.S. N'Jie Vs Attorney—Generallzﬁto determine

9
.10

S. 89'21)

S. 28 (1) ~ (3).
1ls: 93 (1).
12(unreported)f

1
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" the questlon‘does involve a substantial question of law."
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whether a statute that confers juPlelCtlon ‘on the Gamblan courts "

to try employees of the government of " Gambla for offences
oommltted abroad agalnst -the laws of The Gambla has the
effect of translating an act that was not an offence into an

offence. The court held that the statute--The Criminal Law

(Amendment) Act, 1974-- wes not one creating an offence but one

1

conferring jurisdiction on the .courts to try offenders for

offences committed abrpad while in the employment of The

Gambia government. The Supreme. Court did not lay down any

general or specific guiding principles for the lower courts in

matters of constitutional references. Eut the Nigerian Courts

in a similar situation have attempted to- shed 1light on what
should be the determining criteria for referring constitutional

questions for the determination of the Supreme' Court. The

‘Nigerian Supreme Court advised that "the first requirement for

a reference under section 108 (2) fthis section was the same as
section 93 (1) of the Gambian constltutlon) is that a question
should be raised as to ‘the 1nterpretatlon of the constltutlon.'
Secondly the court must be satisfied that the quest;on

involves a substantiel cuestion of law., ‘It is not enough that
any party to the proceedlngs has requested the court to refer
the guestlon' the court must be satisfied that.in its: opinion

13

For a matter tofihvolve a substentiai‘question of law there

. b . . ’ ' .
. 13Olawoyin'-Vs Commissioner of Police (No. 2) (1961) .
1 All N,L.R. 622, Parenthesis mine.
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has to be some doubt or dlfferences oﬂ oplnlon as to what

" the law 1s.l4 T;' L

Apart ffbﬁ beiﬁgﬁé court of first insfénce; the.Supreme

Court 13 also a court of appeal. Appeals may be brought to
‘1t as of rlght or by leave of the court whose dec151on is belng
aPPealed. - An appeal lies as of rlght to the Supfeme Court frqm

final dEC{siOns'of a sprrdinate'court or a court-martial ihn

'.any civil'opﬂcriminal proceedings involving thé_interpretation_
. ofathelconstiéﬁfion'(not béing quééﬁions that 'have beeg}referred
‘.xo the Supreme Court under section 28 (3) or section 93 (1) of
thé éonstitﬁtioﬁ).ls Slmllarly an appeal lles as of right to
the Supreme Court from f1na1 decisions of .any subordlnate court
‘ ;p any c1v11qproceedlngs where the matter in dispute in the
‘appéal exceeds the value of two hundred and fifty délasis_or
where the appeal inbdlves directly or indirectly a property or
‘the right to a property;the value of which exceeds two hundred
and fifty dalasisj; or from final decigions in proceedings
for dissélution .or nullity of marriage; or finalxdecisions

- in such other cases as‘may be defined'by Parliament.16

Althoughf
a prospectlve appellant may appeal as of rlght from the final
dec151on_of a gubprd;nate”¢ourt‘1n‘any-of the matters just a
mehtioned; that right is curtaiied byfpéragraph (a) of the

proviso to section 97 (3). ,AppeaIQ'frdm thé fihal decisions of

4 T.0. Elmas; Nigeria,'étc., p. 238,
155 g7y, | "
85, 96 (1) ana 97 (3).




‘263

.a subordlnate court eannot be taken dlrect to the Supreme

,"Vfl’cQurt‘;f under any Taw. an appeaI lles as of rlght from the’

:F%iflnal declslon of such subordlnate court to the Gambla Court
'-:*of Appeal or an appeal 11es from such f1na1 dec151on to the
I-:E_Court of Appeal w1th leave of the subordlnate court and that -
' leave has not been refused. 7 It is. not only under sectlon
97 3) (a) that appeale may not be brought dlreet to the
Suprene Court from final~ decisions of a subordlnate court. ;
- An appeal from a subordlnate court may not be brought direct
'Ito the Supreme Court Af under any law an appeal 11es of right
from that dec131o% to another subordlnate court or an appeal
lies from that dec151on to another subordlnate court with
the leave of the court ‘that gave the dec1slon or some other court

and that leave has not been withheld.I&

(i) THE GAMBIA COURT OF APPEAL AND THE JUDICIAL COMMITTEEE

OF THE PRIVY COUNCIL
i

The Gambla Court of Appeal has no original jurlsdlctlon,
it is an appellate court. Usually appeals do not 11e from
‘_courts subordlnate to the Supreme Court direct to the Court of
_‘Appeal ‘noy do appeals lie as of rlght to the Court of Appeal
from courts subordlnate to. the Supreme Court unless there is a
law in that behalf. : . ’ o .A ’ \

An appeal ‘lies as of rlght to the Court of Appeal from

-

175797 (3) ().
185, 97 (2) and (3) (»).
Ys..97 (3 (a).

| §
¥




"lfiﬂel'decisiq;l ef;the Supreme Court: e;l ' .'_: ' . '

| fa):in,ahy.ciVil or criminal proceedings on questions
as to-fhe_interpretation of the constitution;

(b) in exercise of the. jurisdiction eo;ferred_unde?
section. 28 of the.cohstitutionwfwﬁich reletes,to
the”enfofcementfof fundamental rights and freedoms) ;

£e) in any civiljproceeding where thehmatter in'dispute
in.fhe appeai exceeds two hundred apd fiftyrdalasis;

T opr where the appeal 1nvolves*property or “the right
to property and .the value of which exeeeds two
hundred and flfty da1a81s, ’ _

(d) in prpcéegings for qissélution or‘nulliﬁy of marriage;
or ' E ‘

(e) in such ofher cases as mey be prescribed by

Parliament.20 . .

L5

The flnallty of the Court of Appeal's de0131on depends on
the burse of the lztlgant in’ any particular case. - The con- ST
stituation prov1des for further appeals ée be taken t6 - the
Judicial Commlttee of the Prlvy Council. An appeal lies as of
rlght to the Judiecial Commlttee from flnal decisiens of the
Court of ‘Appeal in matters 1nvolv1ng the 1nterpretat10n of the

constltutlon.zl Slmllarly an appeal 11es as of right to the .

Judicial'Committee from . final dec;81ons of the Court of

, N o e
2°s. 95. (1) and 96 (1. . -
ls. 95 (1).
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Appeal in any olv1l proceedlng where the matter: 1n dlspute

o

.on the appeal is of the value of two thousand and flve hundred

.hundred«dlasls or more; -or from flnal d801SlO

~

da1a51s or more or where the appeal 1nvolves property or’

rlght to property the. value of whlch 1s two‘t sand and flve

.

for -the dlssolutlon or/nu—llty of marri ges for flnal dec151on33

B
1n suoh other cases as Parliament may prescrlbe.

-

The Court of Appeal may enteftain appeals from the Supreme'

Court w1th leave of that court and likewise the Jud1c1a1

Commlttee may hear appeals from the Court of Appeal w1th leave

" of that court. ‘Th rlnolple on Whlch suoh leave is given in //,'

. c1v1l proceedlngs 1s that ‘the cou%t, Which grants leave to appeal

to the Court of Appea or as the case may be to the Judlelal

Commlttee, must be sati fled that the, questlon 1nvolved in,

bl

the appeal is one that, by 1ts great general or publlc 1mportance,

ought to be submltted to the Court ofkgppeal or as the case may

be: to th\\dudlolal Commlttee.22

By seetion 96 (4) of the
constltutlon the Jud1c1a1 Commlttee may by spec1a1pleave hear

an.appeal from any dec131on of the Court of Appeal in any

e

c1v11 or cr1m1na1 -matter. The grantlng of the Judlclal Com-

m1ttee 8 speclat 1eave 'in cr1m1na1 matters will be in exceptlonal

. cases because "it is obv1ously proper . that Domlnlons‘éand“ '

countraes whlch st}ll malntaln appeals to Her Majestyiln
\ L]

225, 96 (3). .l oer o

ny o

in proceedlngs .

4
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in criminai'cases]fﬁ has been‘laidfdown so stricfly.that it is

only in most exceptional cases that the sovereign is advised

to intervene."

C. APPOINTMENT AND REMOVAL*OF JUDGES & °

- s “ . . ) L . . ]
In the colonial era appointment of‘judgee-was done by, -
the Governor actlng on the adv1ce of the Secretary of Stajte

-

for colonles. The Judges in .the ColonlalJudlclal Sbrv1ce eld

thelr'offlces at the pleasure of the Crown; this pr1n01ple was

confirmed by

of State for

;subsequeutly'

Lord Goddard in the case of Terrell Vs Secretary
colonies. On the attainment of .independence and
republican status, Gambian Judges continued to.

by the executive. though undeér -a’'different pro-

be appointed

Lo -
cedure. ' The termlnatlon of the app01ntment of judges ceased

to be regulated by conventlon, this, 1like the procedure of

]
thelr app01ntment, 1s_governed hﬁ'entrenched constitutional

' provisions uhich‘tend to sanctify the office of the judges.

L] .

The procedure for remOV1ng Judges from office--a procedure that

only operates in Gambla among the Gommonwealth Afrlcan

-~

natlone--ls so cumbersome that it 11tega11y ‘makes them

T

1rremovab1e. i ' : . N

The Pre81dent of the Court of Appeal and the Chief Justlce

are appeinted by the Pre81dent 1n hlS sole dlscretlon while

s L 4 . . e

-
L L

23Eer Viscount Haldane in Hull Vs McKenna (1926) Ir.
R. 402 at 406. Parentheses mine. . S . R
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the Justlces of Appeal and the puisne Judges of the Supreme
cCourt are app01nted by the Presmdent but actlng in accordance
w&th the advice of the Jud1c1a1 Service Commission (herelnafter

I

called "the Judicial Comm1551on") 24 It would seem ideal to

. place the appointment of judges of every.category in the hands

of the Judicial Commission so .as to ihsulate the jndiciary _
from any form of executive'influence. As ideal as such a situation
may be, it has been argued that it "would be wrong for the
government of the day to be denied any effective voice in

judicial appo:.ntments"25

and, though it is'pdesible to place
the appointments ‘of other judges in the hands of the-Judicial
Commission, it would be prepcsterous to make that Commission
the appointing authority of the Chief Justdce since the Chief
Justice is usually, ﬁnd in the case of Gambia he,is; the
Chairman of tne qudicial Commission). To deny the Judicial Com- -
miseion power to appoint the_Chief Justice Yis inevitable, since
albodj which‘makes recdmmendaticns'for-appointmen of persons

to any public office cannot properly include perso & who may"

w26

be candidates. It would also appear that the selection of

the other Juptices of Appeal and judges of the Supreme Count

l-for'aﬁgpintment is solelycthe'prefogative“cf the Judicial

-~

Commission. Tt would geem that the ianguage of section 96 (2)

.
“

245, g0 (1) and (ﬁ) - .
2581r K. Roberts-Wray on the Independence of the: Judlclany
in Commonwealth Countries in Changlng Law in Develop:ng Countrles

by. Anderson (ed.}, p. 65 : . 7

- 25I‘bld., p. 66. ' . - -_' - »

.

. . . .
L. . . - . . '
. " N . ' i . ~
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o whlch requlres the Pre51dent to "act in accordance w1th the
advice of the Judlclal . .>.‘} 1eaves mo rooom for the
Pre81dent to refuse to app01nt a cand;date recommended by. the
Judicial Comm1851on. But granted that the language of section
90‘02),does not impOSe any duty on the Pre51dent to act as
recommended by the Jud1c1al Comm1ss1on, the system cannot lend
ltself to abuse prOV1ded "there 1s mutual confidence between
the Presmdent and the Chief Justlce (or. the JﬁdlClal Comm1331on)

. as ogght normally to exist Fhe mechanism of consultatlon.(orﬁ
_actingoﬁ'ﬁhe advice of the Judicial.Commission) could Se as : 1
effeetiqe (and politically unbiased) as appointment by the

n27

Judicial Service Commission. It is to be assumed that on

principle the PresidEPt will onlf‘appoint persons ae‘Justices A
of Appeal or Supfeme Ceurt'judges ohly on the advice of‘the - .
Judicial Commission. Igftg‘unlikely, and indeed it would be .
out ;f harmony with constitutional practice, that a-eendidate 

recommendged for appointment by the Jue::ii} Commission will be’ s

passed over by the Presifient. Such a s#fhation is more unlikely
when one ears in mind that the Judicial Commission is headed 9/
< . —

'by the Chief Justlce, who on account of the trust and ‘confidence
reposed in him by the President has earned him (the Chief
Justlce) the high position of Chief Prlest in the temple of

-

Justice. Apart from. the Chlef Justlce_the other two mehbers

T | -
~%Zﬁe1ected‘speeches of Chlef Justice Telford Gebrges

repyo ed- in Law and its Administration in -a. One Party State R edl

. eq;ted by R.W. James and F. M. Kdssam (1973), p. 2. Parent eses
mine.
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"of the Judlclal Comm1581on, namely the Chalrman of the Publlc ,

. Pre51dent in the former as Chalrman of the Public Serulce 3

 The membershlp of the Judicial Comm1531on by the Chalrman Q?\

: accordance.with the advice of the Judi
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Serv1ce Comm1551on and the app01nted member, all 51t on the

Jud1c1al Comm1381on by v1rtue of thelr app01ntment by the :"

4e
- + -

Commission and the latter in consultatlon with the Chlef ﬂustlce. =

\ o
the Publlc Serv1ce Comm1551on and the app01nted memher, like
that of: the Chief Justlce, rests on the trust and confldence -
the PresLdent has in them; and it is unllkely that the Pre51dent

w1ll disregard that trustfand oonf;dence by not acting in

jal.Commission in ' -

matters relating to the,appointment of /Justices of Appeal and.
o - .

judges of the Supreme Court.

A candidate for appointm as a Justice of.Appea}kB?\a'

-juage of the Supreme Court mus? be a profeséionai 1aﬁyer versed

in the law and u&th many years o experlence to hlS credlt.

Section 90 (3) prov1dee that a personvasbnotqqualailed ke be

‘appointed a Justice of Appeal or a judge of the Supreme Court

' unless he is or has been a judge of a cdurt mith unlimited o

jurisdiction in civil and e¢riminal matters "in some'part'of
the Commonwealth or in a country out51de the COmmonwealth that
may be prescribed by Parllament, or a court that has juris-
dlctlon 1n appeals from such courts. One may assume that if

Parllamigt_ugri to prescrlbe some other country out31de the

‘Commonwealth-i would be a country that has the common law as

the basis of its laws{ The section.further provides in the

- .
e . N . - - .
. . . . . I .,
. - . o
N . .. . v
. . 3 .
. . oo . )
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fone has to be admitted as a barrls

alternative that in order to be qualified for appointment as .
JustiCe of Appeal or a judge of the Supreme-Court a candidate

must hold one of the specified quallflcatlons and has held one

v

or other of those qualifications for a total perlod of not

less than seven years. These specified quallflcatlons-are.

deflned in Order IX of the First Schedule to the Rules. of the

Supreme Court,28

and they are condtions'reQuired for admission

as a Barrister or solicitor of fhe Gamblan Bar.. The condltlons-
necessary to be fulfllled before adm1351on toi}he Gambian Bar .
are brlefly entltlement to practlse‘as a barrlster in England -
Northern Ireland “the Republic of .Ireland or as an advocate in

Scotland or admission as a Sollcator in Englan ) Northern -

fIreland ~or the Republlc of Ireland or as a Wr ter to the Slgnet

or law agent in Scotland Recetnly 'this list has been expanded

to 1nclude ng%;la and further expan51on of Ehe tst may be . . -

. made as more and more Gamblans pursue their legal traln'ng 1n

some ,other commonwealth countrles not at the ﬁ?méggf;hclud
in the list of countrles. . - ‘ ‘

. . ) .

- The wordlng of the alternatlve qualification under sectlon

'. 90 (3) (a) (11) and (b) is not entirely free from doubt. Does

it mean that one has to hold or must have held one
e
quallflcatlons which entltles one fer adm1s61on to

Bar for at least a perlod of seven years or daes

’

- . . ) % -~ . ' o '
- - . . . ' T . ‘s
* . . . b . ' ‘ ) .

Ca'p. 36. - . -~

Gambla Bar for seven years beio\\’b ing qualified to be abpointed .
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as a Justlce of Appeal or a judge of the Supreme Court?

:Gambla qurt of Appeal's view on the provision 1n N H.
29

Allen

Vs Haddy Bah and six othere did not throw Yy lag‘ on the

: o 2
meaning of,that section. The Court of App&al after summarlslng

the oontention of the appeA ant_  (the appellant had. contended
that the app01ntment of th Solloltor-General as an acting
judge of the Supreme Court- was unconst1tut10na1 1n that the
Solldltor-General is not and was’not, prior to his app01ntment
., as an actlm;-judge of .the Supreme Court of The Gambia, a juége
of a- superlor court with unllmlted jurlsdlctlon and therefore

did not. possess. the-"spec1f1ed quallflcatlon“l,observed that

"it is not necessary to determlne the soundness of otherwise of

-

this submission. No evidence was adducedse Before the court

below or before thie court that the Leerﬂeg-dudge did.not
possess both of the quaI}éﬂoatlons spec1f1ed in f’;tion d
(3). (a) (1) and sectlon 90 (3) (ii). The undlsputed fact is'
that the Learned Judge actéd gs a Judge of the Supreme Court -

and dlscharged the duties of thét court in the proceedlngs the

subject matter of th;s appeal. " In those eircumstances, ‘we must -

Al

présume, on ‘the strength.of'the presumption of law which is’
) ‘ .t . . . Y ' _“- ’ ) :
- expressed’ in_the mgxim omnia‘praesumuntur esse rite et

‘'solemniter acta onec probetur in coﬂtrarlum, that hé was

regularly appointed. In Reg Vs Roberts (1978) L.T. 690 which

related 4o the appointment of a deputy judge\of the Countj
. - . . 3 : N . - .

o -

29 ClVll Appeal No. G. C ‘A, 11/1977 (unreported),

30Unde,rl:.m.ng mlne.'._ . .

v
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iCourt Lord Colerldge C J. who sat w1th four other judges (all

of them concurred w1th hlm) in the Court of Crown Cases Reserved '

sald xpter alla at P« 691 -—"one ‘of the . best recognlsed

prlnclples of law omnia praesumqht:;y}sse rite solemniter acta

.

-donec probetur 1n contrarlum is app 1cab1e to public officers
actlng 1n dlscharge of publlc duties. The mere actlng in a
gubllc capaclty is sufficient prima facie proof of the proper

'appointﬁent."'lt is beyond question that the principle is

-

. . = l;} -
part of/the law of The Gambla. +.+ .« that principle is applicable

to the facts of thls case.” It is. submltted, w1th respect that
the Court of Appeal dld not determlne the question put to it.
The v1ew of the court that no ev1dence was adduged to 1nd1cate
that the Learned Judge d1d not possess both quallflcatlons did
not only fail to clarlfy the meanlng of sectlon 80 (3) but

. it would appear to have even been further confounded. What the"
Courtldld was to leave the doors wide Gpen to any prospettive
objector to ad&gce ev1dence to 1nva11date the app01ntment of a
Judge on the gpoundsthat he does nOtAPOSSESS‘bOth qualifications’
under sectlon 90 (3).‘ The correct approach, we submlt, was- for .
the oocrt to 1ndlﬂate‘that the quallflcatlons specified in
sectlo% 90 (3) are alternatlve ‘and not cumulatlve. .

" The~ dlfflculty that arises from the word;;gs :of: sectlon
30 (3) (a). (11) and sectlon 90 (3) (b) is that on a 1iteral

readlng of those prov1slons one 1s forced to the concluslon that),

in order to be ellglble for adm1351on to the Gambian Bar, one

ﬂ_»has to hold or must have held one of the quallflcatlon specmfled‘

>
&

A
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in Order IX of "the Rules of Supreme Court Sectlons 90 (3) (a) )

contstrue mean admission to the Gamblan Bar for a period-of
seven years. One may of cohrse be bold to concede that the
object of the statute in questlon is to stlpulate

a seven year'perlod as a post call quallflcatlon perlod (that is’
the number o years one has to hlS credit after being called to
the -Bar) for ny barrlster or’ sollcltor of the Gambian Bar to
"be’ app01nted & judge of the Supreme Court or a Justlce of Appeal
But the method adopted for expressmng that 1ntent10n, namely _ |
1eglslatlon by reference beclouds the 1ntent10n of the, law
makers. It was p0551ble fcr the court to haVe upheld the7
constltutlonall vy of the Sollcltor-Gnheral's app01ntment

\

on the grounds that the quallflcatlons under sectlon 90 (3) are

\

not cumulatlve and to further 1ndc1ate that though a 11tera1

‘would dlsquallfy he Sollcltor-General for appointment as a
judge, the object f the statute is to- aIlow barrlsters of &ﬁ\

Gambian Bar w1th least seven years experlence to be appointed
. as Judges or Justlce Lf Appeal. Such an approach would
defeat any bsurdlty hat would arise from the literal con-

-

structzon of the statu é and 1t would 1ndeed brlnééabout an B

effectlve result.’ Peggllg its decision on t lack of ev1dence,‘

‘-the court ha ~qncqnscious and unlnténtlonall 1eft room for

i

2@ plethora of ohjectionérto e ralsed on the vaildity of a’

judge's or Jﬂétice ofoppea} appointmeht as such: such.

v

- S
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. objections may not only préve'embaraséing to'the'judge concerned'
fbut perhaps to the Justlces of Appeal, .1f the objectlﬁn is the
‘gubject of an appeal as there may be enough ev1dence to sub—
stantiate that the judge concerned does not possess "both quall-
flcatlons." In such a s;tuatloh the reasonlng of Lord- |
Coleridge, which the Court of Appeal adopted and applled in the
Allen case, would be of no ava11 as Lord Coleridge was quick
‘tb qualify his reasoning by sfying that "but it 1is éniy a

g
" prima facile ﬁresumﬁtion and it is capable of belng rebutted."

"
It ﬁust, in féirnesé t6 the Court of Appeal, be pointed that it
imPliqitly stated the possibility of the presumptiqn being
febqtted when it said "No evidence was adduced before this
court or the court below. . . ." |

" But the'probimnihherent‘in'the Court of Appeal's*reésoning
and even the approach we suggest to ééoid the absurdity, which
a llteral 1nterpretatlon of sectlon 90 (3) (2) (1) would e
produce, would still endure._ ‘As we have ventufed to suggest
the principle underlyipg thaf provision is to enable,barrlsters
of/;ﬁé Gambian‘Bar with at least seven years experience to be
app01nted to the’ hxghxbenches.‘ One questibn that may:be_asked
1n this cd!.hctlon, however, is what would be the p031t10n of
a.person loaned to The Gambia to be app01nted to the high '>5”‘
bench but. who does,adf?guallfy for sugh appointment under

'section‘QD (3) (a) (i) but has been admitted as a barrister to,




’
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#1R
say, the OnfabiodOr Alberta Bar“for.a*period of not less, than
ten‘or more years? = It would appear that on the reasonlng of

the Court of Appeal 1he app01ntment of such a person to the

' hlgh bench in The Gambla would be ‘held unconstltutlonal if an

objector adduces evidence to §ubstant1ate that the person so
-appointed does not qualify under elthqr seotlon 90 (3) (a) (i)
'or section 90 (3) (a) (ii) by réason of the faot that he is
‘or was not a judge of a superlor court w1th unllmlted juris-
diction 1n 01v11 and criminal matters or that though he has
been a memben of the Ontarlo or AlbertakBar for a- perlod of
more than seven.years, his adm1881on to the Gambian Bar .is less
than the seven year-statutory per:.od.32

A p0881b1e method to avoid the 1nconven1enoe whlch we

have endeavoured to outline above is' to enact a Judges Act,

whlch among other thlngs w1ll contain the Philosophy of section

90 (3) of the constltutlon. A Judges Act is adv1sedly suggested

as it will certalnly be unwise and expen51ve to amend any

constltutlonal prov181on relatlng to the Judlcature (other than

B -

r,

?zThe majopity of the Judges of both the Supreme Court

- and The Gambia Co of Appeal are, 8t the moment of writing

non-Gambians - loaned to the Government of The Gambia on basis
of technical assistance. All the Justac\srof Appeal are or
have been superior court judges in their Tountries of orlgln.

(Mr, Justlce‘Sam Forster is a Gambian but now resident in : *

Sierra Leone.) The Chief Justice and the Puisne Judge are non-
Gambians; in fact the latter was loaned to Gambia by the '
government of Nigeria since 19733 there is all indication that
he has not been a barrister of, the Gambia Bar for seven-gears

A

_ nor has he.been a superior court judge as contemplated

8. 90 (3) (a) (i) before his appointment as a puisne judge of
the Suprege Court. He 1s -of course a barrlster of long standlng
. »in the Nigerlan Bar, - _ .

s

.
v
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\-; appeals to the Jud1c1a1 Commlttee) because such a gpnstltutlonal
:amendment w1ll certalnly lead’ to the holdlng of a referendum

pThe Judgés Act should reoast sectlon 90 (3) of the constltutlon

- -

to read thus: . ‘ - ‘]_ - o
7y person 1s not quallfled to,be appbanted as & Justlee
of Appeal or a Judge of the Supreme Court unless .
' (a) he holds or has held offlce as"a judge of a. court
hav1ng uﬂllmlted Jurlsdlctlon, 1n c1v11 and
‘;. crlmlnal matters in some part of the Commonwealth .
or in any country outside the Gommonwealth that ' T:
may be prescrxbed by P llament or a court hav1ng |
;juPlSdlCtlon in appeals from such a oourt, ‘or
(b) he 1shadm1tted as a barrlster or SOllcltOP of /
'the Supreme Court of The Gamb1a ‘and has been so

Iadmltted for a permod of not leﬁp than seven years "o~

Paragraph (b) qf sectlon 90 (3) should also be deleted and be o “

substltuted by-a new subsectxon, Wthh I suggest, should

read thus:

-

"Parliament may exempt any person, who has been admltted

&

to the bar in some part of the Commonwealth or’ in any

Tcountry out51de the Commonwealth as Parllament may, pre-

scr;be for a total perlod of not less than seven 'years,

-

- from the prov151ons of paragraphr(b) of” sectlon .-Z;. "

In thls form the intention, of the statute is clear and unamblguous,

.-

'there 19 no ‘doubt that the m1n1mum quallflcatlon requlred ﬁn Cﬁ

be- possessed by a,candzdate for app01ntment as a Judge of the
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' Court of Appeal or of the.Supreme Court is among other quEll—;f:

flcatlons seven years experlence after belng called to the i'l'"**”” o

Y

bar )and Parllament has power to exempt non—members of the
“‘Gamblan Bar from the prOV181ons of paragraph (b) in order to

“ ’app01nt 1ega1 personnel loaned to Gambia on technlcal as31stanoe
to the hlE' bench. In thls form it w111 not be neoessary for .

:'any court to proceed on.a’ prlma facie presumptlon of the regularlty
of - the app01ntment of a judge under our suggested paragraph |

.(b). ;11 that the pre31d1ng judge or the Court of Appeal should
"Ldo, where the constltutlonallty of -a judge's" app01ntment under

'.”paragraph (b) is in dlspute, is to refer to the roll of bar-

r;sters and sollc1tors in the Suprqme Court. The perusal ofu

that roll would provxde enough eV1dence as to whether the

,:judge, the constltutlonallty of whose appo:ntment is belng
.1mpugned, has or has not been admltted as a barrlster or sollcltor
of the Supreme Court for at least seven eyars; and the court -

‘is bound to take jUdlClal notice of the matters entered on .

. that rqll. _ ' s
(ii) TENURE OF OFFICE S :

.K Unllke the Unlted Klngdom app01ntment to Jud1c1a1 offlce

in The Gambla does not endure for the 11fe of the app01ntee.

:The constltutlon, however, prohlblts the abolltlon of the )

: offlce of a Justlce of Appeal or a judge of the Supreme Court

. 'while there is a substantlve holder thereof. ‘ Further there

¥

[ T -
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%f], 13 a preecrlbed compulsory retlrlng age for judges of both el -

the Court of Appeal and the Supreme Court and that presorlbed-a
age 15, in’ the ° case of Justlces of Appeal, 51xty-f1ve and, in i *

: the case of” judgee of the Supreme Court, 51xty-two.3g An-' -
;‘ Act of Parluament alterlng the prescrlbed retlrlng age of elther PR

a Justloe of Appeal ora.judge of ‘the Supreme Court’ cannot

affeot a person performlng the functlons of elther of * those

-offlces unless he consents that the altered age is appllcable

- S o . | o
tohim. . o Y N L T
e e o Y - N TR
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(111)' 'REMOVAL OF JUDGES _', “~w;,-i Lo . o

3 "' The\power to app01nt judges of elther the Court £ Appeél
or the Supreme Court :I.S vested in the executlve but ‘ |

g - .
app01nted the exeoutlve is d1vesf’d of the power to remove o
them, the House is vested w1th the power to remove judges from
offloe. The procedure to emove a - Judgecn?elther oourt is.. - S
L}

1n1t1ated by;a wrltten no 1ce of motlon,51gned by at least one-

thlrd of al the votzng 'embers of the House alleglng that the - v

]udge be remov offlce by reason of 1nab111ty to perform

the functlons of hlS offlce (whether arlslng from 1nf1rm1ty ], .

of ‘bodyt or m:i.nd) or because of mlsbe vn.our. " The wrltten
Fy

notloe of motlon, whlch must be’ dep051&@d1W1th the speaker, S )

mnst contaln a: proposal that a trlbunal.be establlshed .to

1nvestlgate the allegatlon agalnst'the Judge. The motlon -is.

Ms. 01 (s, L

A .
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" have béen a judge of a superior eourt.'

S .o 279

Co S o W et
not subject’"to debate; the only actien that thé\HOUSE Takes,

. . o RN
on the motion is a vote. Iffthe motion is supported by

two- thlrds majority of all votlng members, then th&=Naeuse must

by regblutloﬁ;g;;31nt.z trlbunal consisting of a chairman ang~,

+

o
not less than two other membeqs one of whom.,must be qr must

The judgé whose con-

duct is being investigated ma&, if he so desires,‘appear and

be represented before the tribunal. The .House islempowereq to

suspend the judge from pérformingrrhe.functions of his office-
. v .

dufing,the course of the investigation. After the investigatidn
and the tribunal }eports unfavourab1y~on the judge to the House,

the*latien‘ﬂjg after consmderlng the report resolve., by a

s
two- third majority of all the voting member tHat the judge

. be removed from office and upon such resolution the judge will

stand Pemoved 35 A judge whose app01ntment is revoked by the
procedure contemplated under sectlon 91 () may nonethelbss
conE;nue to act as a Judgg in order to enable hlm to dellveg_

judgment or do any other thing in relation to prdceedings that

were commenced bef’or'e'_him.36 : o .
P ) -- - “ . ’ -
~ " D. JUDICIAL SERVICE »COMMISSION .

LU v *
A Judicial Commission is established by the constitution
to édviSE the President on the appointment of high judieial

-

b .
officers other than the Chief Justice of the Supreme Court and

255, 91 ). S R

3%s. 90 (8.

et S U
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‘ thé President of the Court of Appeal. The Judicial Commission
s ~/ - -

is also responsible for appointing, and exercising disciplinary
power over the Registrar and the Assistent kegistrar of the

.' N . : ) . =
Supreme Q?urt as well as Magistrates.37 District Tribunal

Judges a@d administrative officer, who by, virtue of their office-

<, U . .
" Thot as, or perform. the functions. gf, Magistrates, are not subject

to ‘the control and power of the Judicial Commission.

The Commission itself is composed of the Chief Justice as
, ~ : ' ‘

Chairman, the Chairman of -the Public Sefv1ce Commissiqq and

one other person appointed by the President acting in' consultation

with the Chief Justigs. The disqualifications for membership R
:ﬁof the

udicial €ommission are the same as those for members of
the»P blic Service Commission. The tenure of officé .of the
appoint r is twb-years'but he may be removed ffom office
béfore ﬁhe expiradion of his term of office for inability to
perform the functions of his office (whether by reason of
infirmity of mind or body) or for misbéhaviohr. .The procgéﬁre
for thejremoval of thg appointed member is the same as that for
reméving a member of thé Public Service Commission with the
éifférence>th§t a proﬁosaiv to remove the appointed meﬁber.is
initiated by the Chief Justice. - |

" The Judicial Commission, likg the other Commissions

1 . .
established by the constitution, is independent of and not

subject to the direction of any bersdn or authority in the

o

37g, 100 (1) and (3).
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_performance of itg\functions under the constitution.38

w

.E. INDEPENDENCE OF THE JUDICIARY

An independent judiciary is a sine qua non in any place
if the Rule of law is to survive and subjects protected against
executive and administrative caprices. The constitution
-prov1des for the necessary safeguards which provlde the roots
for the 1ndependence of the judicidary. " Like their counterpart
in many Commonwealth and common law countries, the Gambian
judges enjoy securlty of tenure of offlc; and once app01nted the
office of a -judge cannct be abolished while there is a sub-
stantive holder performing the functions of that office.
Although Parliamengiéay reduce or increase the compulsory
retiring age of judég; of. either the Court of Appeal or the
Supreme Court, such legislative alteration cannot affect a judge
who 1s already in the judicial service without his consent.39
These consitutional prescriptions prov1de the protectlve shield

~against executive intrusion in the temple - of justice and
also provide the roots that sustain the inﬁE;endence of the
-judiciary. | S
The salaries ano allowances of the judges are provided

by ?arliament, and are a charge on the Consolidated Revenue

Fund. Judge's salaries and their other terms of services can-

38
39

§. 99 (10).
ss. 88 (1) (b)Y, 89 (2) and 91 (5).
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not be altered to their disadqgntagq.uo By insisting that

Parliament fixes the salaries o%\judges section 107 of the
constitution protects "the judiciary from executive power to

R

impair judicial independence by reduction or'raiées'in
salaries’.™ In addition térsecuring the salaries of judges
being a chérge on the,Cquolidate@ Rebendg Fund, two. other
safeguards have been instituted to secure the independence of
the judiciary. Thse safeguards relate to the aﬁpoinfmegtwﬁng
removal of the judges. As wé‘have seen, apart from the Chiéf
Justice and the President of the Court of Appeal, thg éppointment
of éuﬁerior cour£ judges is the concurrent responsibiiity of

the President and the Judicial Commission. This system of
entrusting to both the President and the Jdgg;ial Commission
_resRopsibility forasappointing the other superior court judges
provides a fetter against the executive to fill fhe'judiciary
with political appointees. The system does proviQe the Judiecidl
Commiségﬁg'the opportgﬁity to do what could concretise and
enhance the independence of the judiciary, namely the selection
of men 6f probity'and integrity for éppointment by fhe Prééident.
The constitutional safeguards for the independence of the ,
judiciary is not limited to the superior court judges only.

-The Magistrates; whose lack of independence of the' executive

could lead to a violation of the Rule of Law especially in

406, 107, .

ulP.W. Hogg: Constitutional Law of Canada (The Carswell

Co.. Ltd., Toronto, 1977), p. 118. '
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eriminal triﬁls where the state has the greatest interest,
have been expressly insulated from %he executive by entruéting
their appointments and removal to the Judiciil Commission. This
indeed guarantees the independence of thé Judiciary even at the
lowest level. i

The pre-republican procedure for fhe removal éf judges
hasjfontinued 35 part 6f_the 1970 constitufion though a
‘reference to the Judicial Committee has beeh abqg%shed. The
power to remove judges from office is vested in the elected
representative of the people and not the exechtive. The executive
is ngi only divested of the power to remove a judge from ofﬁéce
but even thewpower to suspend him while the enquiry into his
conduct is béing conducted. The combination of the parliamentary
and judicial processes for removing a judge from office
greatly enhances the independence of the Gambian judiciary and
- that procedure-—operétiﬂg no_whefe ih Commonwealth Africa except
The Gambia--would seem to be thelbest.u2'

Finai;y the indepéndence'of the judiciary is guaranteed
by the entrenchment of the judicature provisions of the constitutior
{except provisions relating to appeals to thedJudicial Committee)
which virtually ﬁuts them beyon& the reach of Parliament. The

judges are as a matter of common law, not liable for slander

or for damages for any thing done or said in the exercise of

4 2ywabueze: Judicialism, p. 273.
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judi ial\{Pnctions. Equally no person can criticise the

a judée\not even Parliament (in the case of Parlia-
ent such cbiticis$.has to be on a substantive motion) and no
omment may be made on any case that is sub judice.
L
GENERAL OBSERVATIONS

The éxit of the colonial power and the handing of poli-
tical power to the local politicians did not bring in their
weke the attrition of judicial independeﬁce. " The independence
of the judiciary is reaffirmed undechthe 1970 constitution and
this reaffirmation is expressed by entrenching the constitﬁtional

provisions relating to the judiciary. It is not possible for

‘Parliament to abrogate the independence of the'judiciary by

tampering with these entrenched provisions without also holding
a referendum. It is not likely that any government will
attemptfto derogate from the independence of the judiciary by
subjecting itself to a referendum: referenda -campaigns in

Gambla are not always llmlted to the proposals which are put to
the electorates for their approval but they also provide the
opponents of the proposdls every opportunity to diseredit any
other policy of the government., A government that is not ready
to mount a full scale campaign will certainly not initiate -
any legislatiee proposals that would lead to the attrition of
judicial independence. -

Sifde the attainment of nationhood, there has been no
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discernible effort on the part of fhe executive to tamper -with the
independénce of the judiciary nor has there been confrontations--
confrontations that normally undermine the independénce of

the judiciary-rbetween the éxecutive and the judiciary. Despite
the lack of confrontation between the executive and the judiciary,
the executive has no? hidden its disﬁay at what it considers

token fines in certain offences. It may be argued that thea
expression of the executive dismay (probably addressed to the
Magistrates) is to bring to the attention of the judiciary that
the judiciary has a role to convince the public that it
admin{sters justice evenly for "when a Magistrate cbnvicts a

man of this }ind of crime (as has happened in some cases)
involving misapbrépriation of scores of thousands of Dalasis'

of public¢ funds and the Bench then proceed to impose a token

fine of a few hundred Dalasis or even iggé; and the prosecuting
counsel dbes not even bother'to complain. . . . one cannot blamé

43 To the.

the public if they draw the obvious conclusior.
constitﬁtional purist these utterances have the effect of dero-
gating from the independeﬂqe of the judieciary in %hat they
constitute a tacit direction by the executive to thé judiciary
for the latter to impose fine or other punishment that the
executive finds sati;ifactory. That however is nof.the'purport
of the executive's intention; that statement.is aﬁ attempt on

the part of the executive to bring home to the judiciary that

~ "3presidential Speech on the occasion of the State opphing
of Parliament 16th August-1978: Sessional Paper No. 3 of 1978
pp. 19-20.

i
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while fhe independence of the judiciary must not be compromised,
it cannot be insensifive and indifferent to the role it has to
Play "in maintaining the economic, social and moral health
of the Nation."qu For the judiciary to accomplish this‘goal,
it perhaps needs some orientation, an orietnation that would v
drag it'from the centre of too much legélism; an orientation
whichrwould also ﬁake the judiciary "without sacrifice of
principle, to appear independéﬁt tholugh not isolated, impartiai
but‘not indifferent; positive but not inflexible.""®

The whole concept of guaranteeing the independence of
the judiciary is to pfotect it from executive interference and
fo»enéure litiganfs a méﬁi&Um judicial impartiality. Judicial
imparfiality is perhaps'hore esggntial than anything else as
tﬁe bulk of litigation in Gambian ‘courts are usualy between '
' private citizens, and the govefnment normally does not have an
interest in these litigations. .Although the constitutional
prescriptions have a bias'towards an independent judiciary. which
in turn has a bias towards an impartial judiciary, thosé pre-
scriptions do not provide a panacea for the frailtiés of human
nature. Judges, like all other persons, are humans and as humansg
they cannot easily ignore certain ideas and notions which are
prevaiént in the circles in which they move. These ideas and

notions are part and parcel of the judge so that "when you have

“4%pid., p. 19.

quames and Kassam (eds.) Law and its Administration in
a One Party State, p. 62.
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to deal with other ideas, you do not give as sound and accurafe
judgement as you would wish."*® The independence of the judiciary
cannot eliminate the personal prejudices .of individuals and
evéry one, be he a 1litigant or otherwise, has to tolerate
this fact knowing that no human being canidivest himself of
all his ﬁrejudices. A judge's personal prejudice is only
intolerable when it leads to constant and unbridled perversion
of justice. .

In this and in an eaflier chapter it was observed that
the Judicial Committee of the Privy Council still performs the
role of a final Court of Appeal for .The Gambia. One would
have expectgd that'the severance of constitutional links between
The Gambia and the British monarch would have-led the Judiecial
Committee to be an effete institution as far as The Gambia
is concerned. To efface the Judicial Committee from the hierarchy
of appellate courts can be justified dy the history of that
Committee. An appeal to the Judiecial bomﬁittee is in practice
and in substance an appeal to the sovereign in council as the
fountain of justice to dispense justice to any of his subjects
who is aggrieved by the decision of the Sovereign's Courts
beyond the seas. The residual ., vrerogative of fﬁeSovereign,is
exercised by the Judicial Committee whose advice to_the'SOVefeign

is translated into an Order in Council of the Sovereign.LF7 - .

usLord Serutton: Commercial Courts, 1 CamJL.J.'p; 6 at 8.

4751 George Rankin: The Judicial Committee of the Privy
Council, 7 Cam.L.J, p. 2; Viscount Haldane of Cloan: The Work
for the Empire of the Judicial Committee of the Privy Council,
1 Cam.L.J. p. 1u43. :
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In the light of the historical development of the
.appellate jurisdiction of the Judicial Cdmﬁittee, the only
reason why a republican state, such as The Gambia, may still
maiﬁtain appeals to the Jﬁdicial'Committee may only be pegged
on the é%perience and iearning of the judges of that Committee.
Bf their wealth of experience and 1earning.the judges of the
Judicial Committee have helped to elucidate and settle once
and for all difficult points of law in many former colonies
of Britain. This factor is likely to be an. invaluable asset
to both Gambian judges and practitioners. Added to ‘this fact
is the other reascn that the Judicial Commitfee.ié completely
divorced from the local scene. This ensures in every way that
the Judicial Committee is ;ot the tool of the executive and is
insulated.from the influence of "big men" litiggnts. The fact
that the iudicial‘Committee does operate outside would repose
confidenceﬁin the average Gambian who thinks that the-judiciary
is nothing but an appendage of the executive.

As cogent and impressive as these arguments may be, one
cannot ignore the fact that the Judicial Committee is essentially
a prerogative Court that exercises the residual prerogative
powers of the British sovereign to avert injustice beinglmeted
to its subjects. It cannot be over-emphasised that Gambians
are no longer subjects of the British sovereign. it is a
ridiculous and an anomalous situation for the sovereign of a
foreign country to indicate by an Order in Council how a dis-~

satisfied Gambian subject should be treated in thg law courts,
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It is ngf/ﬁ;nsiétent with Gambia's sovereignty that appeals

shoul \be'finally determined "by an external court constituted
’ : .

under laws of another country, composed almost entirely of

judgées appointed by an outside government. and functioﬁing

&M 43

entirely from outsid It is hardly defensible that the

Queen in hep capacity as the fountain of justice for her subjects
dghould perform that same role for Gambians when hef role in l
that capacity was put to rest wheﬁ Gambians, in 1970, saw it

fit to bring an end to the role of the monarchy in The Gambia.
The present writer believes that the exhortation of Lord Haldane
in Hull Vs McKenna thét "Doﬁin{bns", and we venture fo édd,

all republican sfates that still maintain appeals to the Judicial
Committee,v"should more and more dispose of their own cases,"
should not only be strictly observed by Gambian courts'but

the Gémbian Parliament should go a‘étep furthef.to_efface_the
Judiciai Committee from the hierarchy of Gambian appellate
courts. The abolition of. appeals to the Judicial Committee
-ought not to generate any fear in the people as to what could

be the fate of the judiciary, the last hope of fhe,poor man, in
the ﬁands of the executive. If the avérage Gambian has absolute.

. Y
confidence in-the local politicians by vesting in them enormous

executive and legislative powers--legislative powers that can

. be used to annul the decisions of the Judibial Committee in so

far as ghey affect The Gambia--one cannot imagine anf reason
-
v
48 i . ~—
Nwabueze: Machinery of Justice, etc., p. 20%4.
, . v
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why Gambians cann?f repd%e\the same degree: of confidence in

" a final court of abp$al ghégszerates withiq the ¢ountry and

/ .
presided over by Tocdal 5ﬁq%:s. However, if the Gambian

-

Parliament does not thiﬂ;\% fit to abolish aﬁpeals to the

s

Judicial Committee one may suggest that appeals can still go
fo the Judicial Committee not under the Judicial Coﬁmittee
Act, 183?};g as amended but undeg é Treaty of Judicial: Co-
operation betweeﬁ the United Kingdom and The Gaﬁbia whereby

the Judicial Committee will, in appeals from The Gambia, advise

the President instead of the Queen.50

93 and 4 will. v, c. 1.

S0Scction e of the Federation of Malaya Independence Act;
5 and 6 Eliz. 2, C. 60 provides for such an arrangement to be

made between the govermment of the United Kingdom and the
government of Malayaf . o

LB
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- - ' CHAPTER TEN ,

7" THE INDIVIDUAL AND THE STATE

[ 3

Perhaps th? most prominent negative role of law in’ o°
establishing Britain's colonial presence in Gambia was in the
sphere of citizenship law. Not only were the colonised sugjects
deprived of whatever qitizenship they could laﬁ claim to befgre
golonisation, but the'colggial-Q?wer through i%S’syﬁEEp of
administration differentiated be%ween'the colonial subjects as
citizens of the United Kingdom and colonies and British pro-
teotedpers;ns. This differentiation in the nafﬁénal or citizen-
ship status of the colonised subjects did not have any pragmatic
effect gsﬂalllthe colonised subjects, wheéher citizens of the

United Kingdom and colonies or British protected persons, were

for all purposes regarded as British subjects.’ The notion or

.idea of a Gambian nationality or citizenship during the colonial

era was more apparent than real. The adjedtive "Gambian" was ’
only used for the convenience of describing the:i?d{vidual'é- ' ’T’_

place of origin rather than his nationality or citizenship,

' ¢
since international law does not recognise nationality or citizen-

ship of a non-sovereign state bef3ugé "the fundamental basis )
of a man's natjonality |is hisqmembership of an independeht

L E ' ™~ o
political cqmmunity."l‘ It is the absence of an independent

nd sovereign political community %? The Gambia. during the

ki

D | -
. ;J.G. anke: Introduction to Internatio
(Butterworths, London, 1967), p. 91. P

. g
’d
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colonial era that made the idea or notion of a Géﬁbian nationality

or cfzizenship more’ apparent tﬁan real., The differentiation

or dichotomy tﬂat ékisted in the status of the Gambian inhabitants,

namely citizens of{fhe Uni%&& Kingdom and colohiés and British ‘-

protééfed;persons;'persisted until‘februapy 18, iQSS,when a

. common citizenship emerged with the birth of the new nation.
Al}iéd with the absence of a common Gambian citizenship

or.ﬁére corréctly a common British nationglity among all the

inhabitants of Gambia was, -the absence, until in 1963, of a

codified Bill of.Rights-guaraﬁteeing'fundamental freedoms and

liberties. An argument in extenuation for the absence of a

Bill of Rightg might be based on the grounds-that the English

Bill of Rights 1689, the Habeas corpus Act 1816, all being ;/)

statutes of general application in Gambia, and all that bodf

of fundameﬁtal fre%doms ;;dliberties recognised by the common

law wére all appliéable in Gambia. Local legislations, such

as the Criminal Procedure Code, provided some of the libertie§

dnd freedoms that any democratic government would ineclude in

its constitution. 1In addition to these, the 1848 United

L

Nations Universal Declaration. of Human Righ?s, to which the
United Kingdom Government was a party, could be enjoy%d éy the
colonis?d.subje¢tbxsf Gambia, since one would assume that the
Government of the United Kingdom committedherself to obser(:;g
and respecting the principles of human rights contained in‘t%e
UniVerégi Declaration,not only within the.geegraphicél limits -’

of the United Kingdom, but also within her/;olonies.-
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But one cannot ignore the fact, that the statutes of

‘general application and the common law are applicable in a’

colony subject to lcocal circumstances. These bodies of ;awé
and the local legislations are amendable to amendment or vari- -
ation by the local legislature in exercise of its legislative

power. This does not mean. that the colonial government, though

. autocratic, acted in & tyrannical fashion to-deny the local

inhabitants their fundamental rights as recognised by the

#

. statutes of general application, the common law and 1ocai/////
(=]

legisxatiohs. The point is only observed to indicate t

“dangers inherent in’ the absence of a constitﬁtionally//zgtrenched

-

Bill of Rights. Challenges to government violation of the *
.

common law freedoms”and freedoms enjoyed by virtue of the

statutes of general application are not likely to succeed,

for reliance on any of’?ggse faced the dangers of being brushed

aside on the grounds that local circumstances made them in-

-applicable. Violations of human rights might be challenged

by‘persoﬁs who-were subjects of the United Kingdom and cplonies
with SOme'degreé cfyhope for success; challenges of vioiétions
of human rights by pérsons who were British protected perspns
stood little chances of success in the courts because the
colonial legal gdvisors were well ‘armed with the defence of
"éct of staté:" A pléa of an act Sf state against a British
Protected peéson always had the effect of driving é aagger?
fhrough the heart of his case.

4

The extenuating argument based on the United Kingdom

e . ot WL SO . . e

r



Goeernment’s commitment to observe and respect-within.her
colonies the rights declared‘in the Universal Declafation of
Human Rights cannot be  sustained when one reallses that that
Declaratlon contains no machlnery for the enforcement of the
catalogue of the generally acceptable rights of the individual.-.
The Declaratlon "did not purport to be more than a manifesto,

a statement of ideals, 'a path flndlng jlnstrument "2_ But

even if the Declarétlon was more than a manlfesto and contained
machlnery for the enforcement of the catalogue of rights contained
thergin, it was still a poor ‘substitute for a constltutlonally
entrenched Bill of nghts The Declaratlon is in its nature'
and purport an 1nternatlona1 treaty imposing obligation on the
singatories thereto; as an 1nternatlona1 treaty imposing obllg—

atlon on the state parties, enforcement of its provisions could

properly be done by 3 state signatory thereto. An aggrieved

'person be he colonial subject or a subject of an independent

sovereign state, may not bring action against his-government

for non-observance or compliance with its treaty obligations
unless he has exhausted all the local remedies avallable to

him under the m1n1c1pal law.3 But one*would be: assumlng too
much to expect that an aggrieved colonial subject, who has-
exhausted all the local remedies available to hlm would exe¥c1se

his right of recourse to other venues or to expect that any

2Starke, P, 314,

This is a crude generalisation as other state partles,
may and can initiate 1nvest1gat10ns lnto allegatlons of
violations of human rights.
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of the colonial powers or independent non-third world countries

would take up the case of an aggfieved_coloniallsubject for
investigation in any tribunal by whatever name called.

On the attainment of independence'a common Gambian
citizenship was inaugurated. A few years before this a Bill
of Rights guaranteeing fundamental righfs and freedoms with a
machinery for their enforcementlfound a place‘in the constitution.
In part one of this chapter it is proposed to discuss the ‘
citizenship and national ty léws of The Gambia and in part two

it is proposed to deal with e fundamental rights-and freedoms

as guaranteed by the Bill of Rights.

PART I

N
CITIZENSHIP

Gambian citizénshi; is fegulated by chapter two of the
constitution and supplemented by The Gambia Nationality and
Citizehship Act, 1965u (Qereinafter referred to _as the "Act™).
The constitution distinguishes between citizens by birth, by
déscent, by registfation and By naturalization and the Act
provides for the mpde of acquisition of c¢itizenship by natural-

ization or registration and the mode by which a person may

renounce, or be' deprived of, his citizenship.

“Act No. 1 of 1965.
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(1) CITIZENSHIP BY OPERATION OF LAW

'By section 3 (1) of theLgdg;;itution evéry persoﬂ who
was hofn in The Gambia and was on the 17th‘day of Februéby
1965 a British subject or a British protected person auto-
matically‘became a Gambian citizen on the'leh of February
1955. This has no application to a person neither of whose
parents nor grahdparents were born in The Gambia or to a per-

son neither of whose parents was naturalized in The Gambia

‘as a British subject under the British Nationality Act. Similarly,

any peESOn who on the 17th ¢f February 1965 acquired éitizen—
ship of the United Kingdom and colonies under the British
Nationality Act by yirtue éf-his having been naturalized in

The Gémbia as a British subject automaticall& became a citizen
of The Gambia on the 18th of Eebruary, 1965.5 Any person who
was a British subject on the 17th of Febyuary, 1965 but born
outside The Gambia became a Gambian citizén on February 18,

1965 if his father became or would but for his death have become
a citizen by virtue of either section 3 (1) or section 3 (2) .

of the constitution.B

(ii) CITIZENSHIP BY BIRTH AND DESCENT

A person born in The Gambia after the 17th of February,

1965 becomes a Gampian citizen at birth unless neither of his

5Constitution s. 3 (2).
5. 3 (3).
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parents is a citizen of The Gambia and his father possesseés

—

such immunity form suit and 1egal,proc¢ss as is aceorded to
the envoy of a foreign sovereign poﬁé? écredited to ‘The
Gambla, or hlS father is a citizen of a'-country w1th whlch The
Gambla is at war and the birth occurs in a place then uhder
enemy occupation by that country.7 For the purpose of deter- .
mining a person's place of birth, the cdnétitution‘béovides that
a person born aboard a registered ship or aircraft of the
Government of any country‘shall Be deemed to ﬁave been born
in the place in which- the ship or aipcraft was registered or,
as the case may be, in that country.8

Citizenship by descent may be acquired by fhose born
outside The Gambia after the 17th of February, 1965. A person
born outside The Gambia after that date ‘became a citizen of:The
Gambia at the date of his birth if at that aate his father was
a citizen of The Gambia by birth, by naturalization or by
registration. This means that a person born outside The Gambia
and who by descent has himself acquired citizenship through
his father cannot transmit Gambian citizenship to a child born
to him outsidé'The Gambia.g.

By section 8 of the conétitution, Parliament is empoWeréd :
to enact legislation for the acquisition‘bf Gambian citizenship

by persons who are not entitled to become such citizens or who




‘as a citizen of The Gambla.
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‘have ceased to be entitled to become such citizens under the

constitution. Those eleigble to be registered as citizens of

The Gambia are defiﬁed in the constitutioniand in the Act.

U
D
iate

- -

(iii) CITIZENSHIP BY REGISTRATfON

A person who was born in Thé“Gambia and was a citizen
of the United Kingdom and Colonies or a British protected person,
but neither of whose parents or grandparents waé born in The
Gambia may, before the 18th of February 1967, be registered

as a citizen of The Gambia. An application for registration

as a citizen may be made on behalf of a minar, other than a woman

who is or has been married, by his parent or guardian.lo'

Similarfy a woman who on the 17th of February, 1965 has beén
married to a person who becomes a Gambian citizen by virtue

of section 3 of the constitution; or a person who died before
the 18th of February, 1965 and would but for hisideath have
become a citizen by virtue of section 3 of the constitution,
may upon application to the appropriate minister be reglstered

11 The constitution further pro-

‘vides that any woman. who, on the 17th of February, 1965, has

been married to a person who becomes, or would but for his
death have become entitled to be registered as a citizen of

The Gambia but whose marriage was, before the 18th of Febryary

1965, terminated by death or dissolution is entitled to be

10
11

S. 4 (1).
S. b (2),

J
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regiétered as a citizen of The Gambia. The termination of

the marriage on or after the 18th of February 1965 does not
affect the woman's rlght or entitlement to be reglstered as

a c1t1zen provided appllcatlon for registration is made before
the 18th of February, 1967. "A woman who is married to a
citizen of The Gambia or who has been mafried to a man who was,
during the_éubsistence of the marriage, a citizen‘of.The

Gambia is entitled to be registered as a citizen of The Gamb:_a.13
The Act provides that the Mlgﬁfter responsible ®or matters
relatlng to nationality and citizenship of The Gambia may

cause a person born outside The Gambia, and whose. father was at
the time of that person's birth a citizen of The Gambia, to

be registered as a citizen of Thelgambia.lq‘“

. A Commonwealth citizen, aiégéizen of the Repubiic of
Irelaﬁd or a Britiéh protected person of full age and éapacity
may, Sn application, be registered as a citizen of The Gambia.
A person in this élass can acquire Gambian citizenship by
registration if he satisfies the Minister that he (the applidant);
is a person of good character; he would bé a suitable‘citizen
of The Gambia; he has sufficient knowledge of a language
in current use in The Gamiba; and he is ordinarily resident in

The Gambia and has been so resident for a continuous period of

. five years, or such shorter period as the Minister may in. the

special circumstances of any particular case accept, immediately

{

;

112
13

.4 (3).
. 7. oo ‘
The Act s. 3 (2).
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preceding his application.,l5 .

(iv) CITIZENSHIP BY NATURALIZATION

An alien of full age and capa01ty may, on satisfying the
Mlnlster that he possesses the requisite qualifications for
naturalization as a citizen of The Gambia, be_granted a certi-
ficate of naturalization after taking the prescribed oath of

allegiance.16 The requisite qualifications are set out in the

‘Second Schedule to the Act which provides that an applicant for

a certlflcate of naturallzatlon must satisfy the Minister that

(a) he has resided in The Gambia for a contlnuous
period of twelve months immediately Preceding the
date of his appiicgtion;

(b) during the sevén years immediately Preceding that
period of twelve months he has resided in The Gambia
for a total period of at least five years;

{(c) he has adeqﬁate knowledge of- a language’ in current
use in The Gambia;

td) he is of gooq character;

(e) he would be a ;Gitable citizen of The Gambia; and

(f) he intends, ifq;aturalized, to continue. to reside

permanently in The Gambia.l’

:
In special circumstances the Minister may, with the approval

15
16
17

Ibid., s. 3 (1),
S. 6.
Para. 1 Sched. 11 to'the Act.
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of the President, vary the requirements under subparagraphs

(a) and (b) of paragraph 1.lB @

\

(v)  RENUNCIATION OF CITIZENSHIP \

A Gambian citizen of full age and capacity may by
declaration renounce his citizenship of The Gambia. The Minister
has a discretion to cuase a declaration of such renunciation
to be registered if he is satisfied that the person making such
declaration will become a citizen of a country within the
Commonwealth or a national Bf a foreign coutnry. Registration
of the declaration may be withheld if the Miniéter is satisfied
thaf the dectarant is ordinarily resident in The Gambia and
that in his opinion registration of the declaration would be

contrary to public policy.19

(vi) DEPRIVATION OF CITIZENSHIP

A Gambian citizen, other than a citizen by birth, may
be deprived of his citizenship if the Minister is satisfied
that such a citizen has, at any time while a citizen of fhe
Gambia and of full age and capacity, aequired the nationality
or citizenship of a foreign country by any voluntary or formal
act other than by marriage; or voluntarily claimed and

exercised rights that are eiclusively accorded to the citizens

e d
"

18Para. 2 Sched. 11 to the Act,
181p14., 5. 7. '
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or nationals of that foreign cduntry- Deprivation of Gambian

citizenship on any of those grounds may be done only if the

Minister is satisfied that the continued Gambian citizenship of

such person is not conducive to the public good.20 A person

who acquires, Gambian citizenship by registration or natural-
jzation may be deprived of such citizenship if the Minister is
satisfied that that person has acquired ﬁis citizenship by
false representation, fraud or concealment of any material
fact. A naturalized citizen may lose his citizenship if he
has shown himséif by act or speech to be disloyal or dis-
affected towards the Government of The Gambia; or has, during
any war in which The Gambia was engaged, unlawfully traded, or
communicated with any enemy or been engaged in or associated
with any business that was to his knowledge carried on in such
maﬁner as to assist an enemy in that war; or hés within seven
years of his becoming a naturalized citizen been séntenced in
any country to imprisonment for a term of not less than twelve
months. A naturalized citizen may be deprived of his citizen-
ship if the Minister is satisfied that .that citizen has been
ordinarily resident in a foreign country or foreign countries
for a continuous period of seven years and has not during

that period registéred annually at é Gambian consulate or has
not by notice in writing to the Minister signified his intention

to retain his Gambian citizenship.21 If a citizen of The

20Constitution s. 10 and the Act s. 8.
218. 9 of the Act.




?4”fA

303

[

Gambla who was also a c1t;zen of any country within the Common-
wealth or a c1t1zen of the Republic of Ireland 15 deprlvedfof
his latter c1tlzensh1p on grounds which, in the opinion of the

14

Minister, are substantially the same as those under section 9

(1>, (2) and- (3) of the Act; then the Minister may by order

deprive him of his Gambian citizenship.22

In all cases of aeprivation of citizenship, the Minister
muét be satisfied that it is nogﬁconducive/to the public good
that the person should continue to Qg*a*cf%izen of The Gambia.
Renunication by a person of his Gamﬂiah citizenship of depriv-
ation of any person of his Gambian citizenship does not affect
hisg llablllty for any offence committed by him. before the
renunciation or deprivation of his ci‘tizenship.23

The Minister's power to deprive a person of his Gambian
citizenship islnot automatically exeréisable even where he is

satisified that the conditions on which deprivation of citizen-

-~

- ship can be made exist. The  constitution requires the Minister;

before making a deprivation order, to give notice to the citizen
of the.grounds on which it is proposed to deprive him of his
citizenship. The notice must i;dicate the citizen's right to
have his case referrred to a committee of enquiry; the Minister
must refer the case to a committee of enquiry if the citizen

50 requests. The mode of the committee's operation in any such

reference will be such as determined by the Minister., In deter-

223, 10 of the Act.

235, 11 (2) of the Act.
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j, mining whether to make an order depriving a person of his

citizenship the Minister must take into account the committee's
rep&rt, but he is not obliged to be bouﬁd-by any recommendation
contained 1:her'c.=::|‘.n.2l‘l

F%nally, it may be observed-that-in 1977 the Act was
amended to empoéér tﬁe President to confer on deserv::;\}Vdividuals

25 The same amendment for-

honorary cifizenship of The Gambia.
bids any Gambian to hold the nationality or citi enship of
another country, and requires that persons who geek to be t
registeﬁed or naturalizedlaé Gambian citizens must not only'

satisfy the requirements under section 3 or, as the case may be,

section 6, but must also renounce any other citizenship they hold.

¥

PART II

THE BILL OQF- RIGHTS

As indicated aﬁg;e the constitutions granteé to The Gambia
did not, until fAn 1963, contain any Bill of Rights guaranteeing
human rights and eedoms. What rights and freedoms existed were
protected and saf}guarded by.the ordinary laws of the land. The .

1963 const?tution contained a Bill of Righﬁa:that was fairly

2“Constitution 8. 11.

25rhis 'is the first provisién of its kind that the present -
writer has encountered in the nationality and citizenship laws
of any country.: Perhaps the principal purport of the amendment
is to honour people who for many years have sincerely and faith-
fully served The.Gambia or to honour people who have through
regearch established their connection with, or roots in, The
Gambia.
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legislative process.27 ' ‘ : : H\
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similér to fhe one in the Sién{u Leone constitution and it pro-
tected and guaranteed the fundaﬁéntal rights and freedoms and

at the same time prov1ded machf%ery for their enforcement. The
effect of 1ts inclusion in the constitution was to "egtablish

the right of the 1nd1v1dual to go into the courts of this
country, thereby assuring the preservation of his freedoms. These
great t;aditional rights are merely pious'ejaculations unless

the individual has the.right to assert them'in the courts of

w26

law. On the eve of independe:ce the government of Prime

Minister Jawara (gs he then was) proposed by'Séssional Paper No.
12 of 1964 to include in the independence constitution the same
"safeguards" and liberties of the individual as weré enshrined
iu:the 1963 constitution; the Sessional Paper contained a further
proposal for the entrenchment of the "safeguards" and liberties
and the mode of their enforcement. Entrenching the Bill of
Rights and'the-mechauianfor its enforcement in the constitution

is a suzg_wéy of providing it durable protection as the act of
e

" entrenchment puts it beyond the capricious reach of the ordinary

The 1965 constltutlon and, subsequently, the 1970 republlcan

constltutlon made provision for a detalled and elaborate Bll%/

e

of Rights. Both in its con t and draftsmanship the Gambian

Bill of Rights does not releal any thing novel; its provisions

-2 //

- o

J @. Diefenbaker quoted by W Glen How in "The case for
a Canadaan Bill of Rights (1948) 26 Can. Bar. Rev. 759.

Bora Laskin: An Inquiry into the Diefenbaker Bill of
Rights (1959) 37 Can. Bar. Rev. 77.

-
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aré virfuaily the same as those containted in the independence
constifufion ;} Sierra Leo;e.28-.The first section of the Bill
of Rigﬁts opens“ﬁiyh astaremenf or deélaration' of principles .
indicat;ng wha£ fuﬁdamental rights and freedoﬁs are guarahteed
gpd profected by the constitution. The statement or declaration
of princiﬁle 1s said to be the entitlement of e;ery person in
The Gamﬁia "to the fundamental rights and freedoms, that is to

say, the right, whatever his race, place of origin, political

opinions, colour, creed on/é:x, but subject to respect for ‘the

rights and freedoms of others and for public interest to each

and all of the following, namely--(a) life, liberty, security
. .

-

of the peréon and protection of the law; (b) freedomof conscience,

of expression and St assembly and association; and (c) protection

- for the privacy of his home and other. property and from depriv-

ationmof’propérty without compensation."29

‘Thi§ declaration or
statement of principle "brings out the general purﬁort of the
guarantees, lifting them above the austerity of tabulatéd legalism,
and may help to spread awareness of their implications. .

among the community at 1arge."30

The declaration of the principle
ends with a caveat that the righté and freedoms thus guaranteed

and protected are to be exercised and enjoyed only in so far as

28Indeed during a House of Representatives debates on the
proposals for Gambia's independence Prime Minister Jawara invited
Members of the House to peruse the Sierra Leone Bill of Rights as
the government would like to have a smilar Bill of Rights entrenchéd
in the Gambian Constitution. '

29constitution s. 13.

30

S.A. de Smith: The New Commonwealth and its Constitutiocns

»
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their exercise does not iné%izzii with thé rights and freedoms
of others or is not prejudici o the public interest. In
effect the rights and freedoms can only be exercised or enjoyed
within the limits allowed by law.

We will not turn to a consideration of the prévisibn of
the Bill of Ri%pts to see how far the fundamental rights of the

people of a democracy in the sense in which it is known are

protected by the constitution.

(i) RIGHT TO LITE

The first, perhaps the most important, right of thé individuél
protected by the constitution, is the right to 1ife. By pro-
hibiting -an intentional deprivation of a man of hiévlife, the
constitution entrenches the existing law of murder and allied

offences. The right to life is, however, qﬁalifiéd'by the

constitution to the extent that a person may intentionally be

deprived of his life in the execution of a sentence of a court

in respect ;f a criminal offence for which he has been convicted
under the law of The Gambia. An intentional killing'may not
amount to a contravention of the constitution if such a killing

is done in defence of one;; pfoﬁérty against trespasseps: It
is-also recognised by the constitution-tﬁat an intentional killing
ig proper if spch killing is done inlordef.tb»efisét the arrest ~
or prevent the escapeqpf’apgrson from 1awfui custogy. The

. .
other instances in which a person may be justifiably deprived.

of his life are killings ‘for the suppression of a riot, insurrection,

DU VN PRI PP PSP S ————
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cr mutiny; or for the purpose ofrpreventiné_the comnission of

an offence by the person killed. In all cases of justifiable
killing, other  than killing in the execution of a court sentence,
the constitution demands that the force used must be reasonably

justifiable in the circumstances of the case.31

(ii) RIGHT TO PERSONAL LIBERTY

Protection ef the personal liberty of the individual in
a poly ethnic and multl-party soc1ety is of paramount importance
so that opponents will not be subjected to unwarranted and undue
incarceration. The ordlnary laws of - the land do contaln prov151ons
guaranteeing the rlght of the individual to hlS personel liberty
but some of these provisions were transplanted into the con-
stitution, which also provides them additional buttress. Every
person in The Gambla has a rlght to his personal 11berty and nay
not be deprived of it: the consﬁltutlon SO declares But as it
may be necessary in. the pyh&}g‘lnterest to curtail the personal
liberty of the individual, -the constitution goes further to declare
in what circnmstances deprivation or curtailment of personal
liberty is permitted. Thus, it‘is not in contratention of the
constitution if a person is deprived of his-personal 1ib;rty in
execution of the sentence or order of a court for a criminal

*
offénce for which he has been convicted;through’ detention by order

~

of any superior ‘court for contempt of that court or any other

court or tribunal; detention to secure a person's fulfilment of

8lg 3y,
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-or to effect his, expulsion or extradition from The Gambia.
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any obligation imposed on him under any law; or apprehension of
a person for the purpose of bringing him before a court in
execution of a court order. Also excepted are the lawful
apprehension of aperson reasonably suspected of having committed,
or being about to commit, a criminal offence; the lawful detention
of a minor for his education or welfgre; the lawful defention
of a person for the purpose of preventing tﬁe spread of an
infectious or contagious digease; the lawful detention of a
lunatie, drug addigt, vagrant or alcholic for the purpose of his
care or treatment or for the purpose of protecting the community.
It is permissible to deprivé a person of his personal liberty
for the purpose of preventing his unlawful entry into The Gambia
' 32
Procedural matters designed for the fair administration
of the Criminal Procedure Code, in so far as it affects the
liberty of the individual, have also been given constitutional
recognition. To this end the constitution stipulates that a
person arreéted 6r detained must be informed as socn as réasonably
practicable, in a language he understands, of the‘reasons for
his detention or arrest.33 It wou%ﬁ appear that the detaining
or arresting authority need not, though it is desirable, inform
th detained or arrested person of the reasons for his detention
or arrest when heiis found aétually committing a erime. But to
be found on the scene of a crime“or to be reasonably suspected

of having committed a crime does not absolve the arresting or

325, 15 (1).

335 15 (2).



e i ——

- - 4 310

detaining authority of his duty to explain the reason for
his action. A person arrestfd or detained for the purpose of
bringing him before a court in pursuance of a court order, or

upon reasonable suspicion of his having committed or about to

commit an offence, canﬂUf’EE{subjected to undue confinement.

He must be brought, without undue délay, before a'court or
released on bail unless his continuocus detention is ordered by
a court. " Compensation is payable to any person who is

unlawfully arrested or detained.®®

(iii) PROTECTION FROM SLAVERY: FORCED LABOUR AND INHUMAN
TREATMENT '
Slavery and forced laboﬁr were outlawed in The Gambia
well before independence. But it ‘was found necessary to provide
constitutional prescriptiéns to reaffirm their abolition for the
simple reason that the customs of some tribes, mainly the Mandingos .
do respect ownership of human beings. It must, however, be
observed that the concept of slave ownership in this context is
not the same as that concept use . to be in the days of the slave
trade. A master and slave relationship as recognised by the
custom of the Mandingos--the courts in Weséhﬁfriéa havé'heid
such custom to be repugnant to naturél justice equity and good

conscience--only arises where one person, because of his weakness
~ 7

or poverty, puts himself under another person for the former's

5. 15 (3) - ().
355 15 (6).
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protection or support. Thé person who thus puts himself under
such protection or support is not liable to give his services)
to his protector or supporter if he does not wish to do so.
This type of relationship is abominable by reason of the fact
:that the person providing the protection or support regards the
other person as a "slave." But in truth and in reality fhg
person recediving the -protection or support is nothing more than

r
a co-opted member of the protecting or supporting family. Pro-

scription of forced labour is absolutely nec;;sary to prevent
powerful Chiefs or Alkalolu from abusing their authority by
ordering inhabitants of their districts or villages to wofk,
against their wishes, on the farms of the Chiefs or Alkalolu.
The constitution fherefore provid that person shall
be hgld in slavery and no person sh;I;giZF;;;:?jzs to perfofm
forced labour. 36

The first of the prohibitions is not subject
to any exceptions but the second is. The constitution excludes
from the definition of forced labour any - labour fequired in
éonsequence of tﬁg sentence or order of a court, labour demanded
during any period of public emergency or labour required as

part of reasonable or normal communal or other civie obllgatlons.
In a period of public emergency the labour that a person may

be required to perform must be such as is reascnably justifiable

in the circumstances of the situation.37

36
37

S. 16 (1) and (2).
S. 18 (3).
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The dignity of the Person is protected from tortufe or
inhuman or degrading punishment op treatment 38 This‘prov151on
prohibits police officers and all persons in authority to use
means, amounting to the degradation of the human person, for the
purpose of obtaining confessions from persons charged with the
comm1551on of a crime or arrested on suspicion of having committed

a crime. However the protection is not absolute since the

. constitution saves any law that authorises the 1nf11ct10n of any

descrlptlon of punlshment that was lawful in The Gambia on the
23rd of April, 1970.3 On this basis corporal punishmént, which
would ordinarily amount to torture or 1nhum;h or-degrading
punlshment, is excluded; this form of punishment isg inflected

on young persons found."guilty" of an offence.

(iv) RIGHT TO PROPERTY

Any property of whatever description and any right or
interest in any such bProperty cannot be compulsorily acquired

from any person in any part of The Gambla unless such acquisition

is done by or under the authority of a law. Any law that pro-

vides for the compulsory acquigition of Property or rights or

interests therein must provide for the payment of adequate

-compensation and must provide the berson claiming such compens-

ation a right-of access to the Supreme Court for the determination

38537 (1.

3%5. 17 (2).
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of his interest and the adequacy of the compenéation.uo Property
or interest therein may‘be compulsorily acquired in satisPaction
of a court order or judgment; or by way of penalty for breach

of the law, whether under ecivil procegs or after conviection of

a crimingl offence. 1In.addition to these 'exceptions,; any pro-
perty that poses danger to human ér dnimal health may be cbmpul-
sorily acquired by the state, and so may -enemy properfy.’Any

law éhat authorises the acquisition of a déceased pefson’s pro-
perty, property of a lunatic or of a bankrupt company for

the purpose of vesting it in an administrator or a.liquidator
for the purpose of its administration for the persons entitled
to the beneficial interest therein is saved from the operation
of section 18 (1) of the constitution. These constitufional
guarantees of freedom from.deprivation of property apply to
broperty taken possession of or acugired by or for the state

as they do in relation to other persons.ul

(v) FREEDOM FROM ARBITRARY SEARCH OR ENTRY

The next freedom guaranteed by the constitution is the
freedom from or right against arbitrary search or entry. Except
with his own consent no berson may be subjected to the search

of his person or his property or entry on his premises by others.u2

-
-

405 18 (1). »
s, 18 (2) - ).
%25 19 (1). .
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Freedom frmnarbitraryseafch or entry 1is not absolute since a
person may, in the absence of legislation, compromise his freedom
by consenting td be searched or by consenting to the entry on |
his property by others. It may, however, be necessary to search
a person or his property cr to enter on'his premises withaut

his consent. Derogation from a person's right not be searched

or not to enter on his premises withou{ his consent may be done
under the authority of any law that is reasonably reduired in
the interest of defence, public safety, publiic order, public
mcrality, fown and country planning, the development aﬁd exploit-
ation of mineral or the utilization of property for communal
bgnefit. Denial of the freedom from search or entry is not
limited to the circumstances just enumerated. The constitution
permits derogation from freedom of arbitrary search or entry if

such derogation is done in pursuance of a.law that is reasonably

required for the purpose of protecting the rights or freedoms

of other persons; or for the purpose of authorising government,

or 1ocalgqye;pment'officers or officers of any body‘corpbrate
to enter the premises of any person in order to inspect those
premises or anything found therein for the purpose of'gny tax,
or rate; to execute any public work on the property; or to énfonce
the. judgment or order of a court in any civil proceeding. Anything
done under the authority of any such law is invalid if'it is
shown that the measures taken are not reascnably justifiable in

a democratic sociefy.l+3

"33, 19 (2).
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(vi) RIGHT TO THE PROTECTION OF LAW .

-

The brinciple of English law requiring speedy trial of an

'gecused.person, on the grounds that justice delayed is justice

-denied, is entrenched in the consxitufion; To avoid delays in

the trial of persons charged with a ecriminal offence, the con-
stitution stipulates that any pebéon eharged with a criminal
offence must, unless the charge is withdrawn, be afforded a

fair trial within a reasonable time by an independent and impartial
court established by law. A person charged with a criminal
offenee must be presumed innocent‘pﬁtil he is proved, or has
pPleaded, guilty; he must be informed in a language he understands
of the detailed nature of the charge against him; he must be

glven adequate time and facilities for the preparation of his
defence. Similarly a person charged with a . criminal offence
must be allowed to defend himself in person or, at his own
expense, by a legal repéesenative of his choice; he has to be
afforded facilities to cross-examine witnesses for the prosecutlon,
and unless he otherwise consents his trlal cannot be conducted

in absentia unless he so conducts himself as to render the con-
tinuance of the trial in hisg presence impracticable.us In shkort,
all the rights basic to a fair trial are_guaranteed by the
constitution. Representation by counsel of one's choice is very

cardinal to any fair trial and the necessity of such a represent-

1Y

20 (1).

%55, 20N(2).
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ation has been eloquently suppdrted by Lord Denning when he
remarked that "I know of nothing which is so essential to a right
decision as to have the benefit of arguments which put forward
all that can be said on eacﬁ side "8
The right of ‘an accused to be affofdedadéqu&tetime énd
facilities for the‘preparation of his case and the right to be
represented by counsel of his own chéice came up for determination
in Baba Musa Tarawally Vs Inspector General of Police (unreportedj.
The accused, who was a licensed journalist and publisher of a
pamphlét, published and dissemiﬁated material alleging that the
President was engaged>inrice cultivation in his native village of
Barajally and that the inhabitants of that village worked in
the rice fields of the President against their will--in essence
the villagers were performing forced 1aBour..{The accused was
arrested and charged with the offence of criminal libel and his
case was set down for hearing on the very day of his arrest.
Accuseé instructed counsel to conduct his defence. Couneel applied
for adjournment so that ﬁe could interview his client and prepare
his case adeqﬁately; the application for adjournment was denied,
whereupon he decided to withdraw from the trial. The accused's
trial_continued without his being represented by counsel, and
throughout the trial he pleaded to be given thé opportunity to

be represented by counsel of his .choice. He was subsequently

"6s5ir A.T. Denning: Freedom Under the Law .(Stevens and
Sons Ltd., London, 1947), p. 91.
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convicted by the trial Magistrate and his grounds of appegl to
the Supreme Courtfcontained, inter alia, an ‘allegation tha&

hig right to be defended by counsel’of his own choice was
violated. The Supreme Court (Sir Philip Bridges C.J.) conceded !
that thé accused's right I; be defended by a counsel of his .
choice was violated--this, it is submitted, was sufficient £o~

vitiate the entire trial--but went further to hold that the

conviction could not be set aside because there was sufficient

_evidence to justify the conclusions reached at by the trial -

Magistrate. The Supreme Court, like the trial court, failed to
take into account both the principle and letter of the constitution.
It was not the sufficiency or insufficiency of evidence adducei/
but rather it was the principle of fair trial as guaranteedr

by the constitution that was the cardina; point in.issue. The
decision of the Supreme Coﬁrt, it is submitted, ought. not to

have been based on the sﬁfficiehcy of evidence; it ought to

have ‘been based on the right of the accused to be defended by

‘counsel of his choice. That, right should have prevailed because

"where there is a conflict between the freedoms of the individual
and any other rights or interests (including the right to be —
protected against criminal libel) then no matter how great

>

or powerful those other interests may be, the freedom of the
humblest citizen shall prevail."u7 *
The right to be defended by counsel of one's choice was

recently invoked in the case of Ghazi Mahamoud Vs Inspector-

Denning, p.4. Parenthesis mine.
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‘General of Police (unreported). In that case the accused,

who was charged for foregery and defrauding insurance companies

in the course of his buiness, instructed one Bathern’Macauley,

'a Queen's counsel then resident in Jamaica to conduct his

defence.. Prosecuting counsei objected to Mr. Macauley's appear-
ance on the grounds that he was not a barrister or solicitor

permaneg?ly resident in The Gambia as required by the Supreme
L8

Y

Court (Aﬁendment) Rules,.1971. The accused chaileﬁged the
validity of the amended Supreme Court Rules on the grounds that
the amendment violated the constitution inasmuch as it purported
to deny the accused his Eight to counsel no métter where such
counsel . may be permanently resident. The Supreme Court (J. Omo
Agege J.) following the decision in Awolowo and Ors Vs Minister
of Internal Affairs ruled that counsel's right of audience in

any Gambian court othér than The Gambia Court of Aﬁpeal is
dependent on the 1enéth of his residence in The Gambia--which
must be not less than six months--and that fhe Rules Committee

was entitled to determine and set what conditions a barrister

or solicitor must, K satisfy before exercising his right of audience

in Gambian courts.

The constitution also requires that a person cannot be
compelled to give evidence at his own trial nor can a person
be tried a second time for an offence for which he has been

conviﬁﬁed or acquitted or for an offence for which he could have

RS

L3 o
ey
»
J

l+8These rules were declared invalid but subsequently
validated. See Chapter Seven above. '
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been convicted at an earlier trial.ug

fhe_last of these pro-
visiohéfieéffirms the rules of‘autrefois>convict and autrefois
adquit, thereby constitutionally protecting the indiQidu;l_
from double jeopardy. Simiiarly, a perscn cannot be tried for
a criminal offence if he shows that he has been pardéned for

that offence.50

Also prohibited by the constitution is the
conviction of a person for an act or omission that did not at )
the time it took place constitute an offence; nor may a penalty

be imposed for an offence that is severer in degree or déscripfion

than the maximum penalty that might have been imposed for that’

" offence at the time of its'commission.51' A stétute that retro-

actively confers jurisdiction on the courts tp try offences
committed by the employees of The Gambia Government abroad is not

z 1 .
a statute making criminal an act or omission that did not at the

time’ it took place constitute an offence. >?

It is pertinent

to néte that the Gambian Bill of Rigﬁts, unlike most other Bills
of Rights in the Constitution of Commonwealth African states,
does not require that a person should be tried for only offences
that are defined in a written law and the puﬂishment-for which
is prescribed in a wéitten law. This omission means that an

act or omiss{on that constitutes an offence under customary law

may be prosecuted if that act or omission constituted an offence

under customary law at the time it took place.

495 90 (7) and (5). -

505, 20 (£). L

o5g . 20 ().

52Dennis R.S. N'Jie Vs Attorney-General (uhreported).
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. As regards -civil g}roceedings, the prov151ons guaranteelng
protection of the law are brief. It is prov1ded that any court
or other adjudlcatlng authorlty prescrlbed by law for the deter-
. mination of the existence or extent of any civil right or ob-
ligation, must ‘be established by }aw and must be 1ndependent and

/\

authority gquust be gﬁven fair hearlng- within 'a reasonable time.. (J
- .

impartial: any* “case brought ~before such court or adjudicating

The court or adjudicaEing authority is? as a génepal rule, required
to hold ifs proceedings in public; but ‘it may in certain cip-
cumstances hold proceedlngs in camera in the 1nterest of publlC'
morality, the welfare of mlnors, privacy of the lltlgants con--

cerned,’ public safety or public order.ss, )

\

The rigMi to protection of- the law, like thk other
guaranteed rights, suffers from the cautlous approach of its
-bromoters and the draftsman, it too has a catalogue of ‘exceptions -
attached to it. The presumption of an accused person's-innocence
-until proved guilty is made subject to anything contained in or
ddne under the authority of any law to the catent that such
law 1mposes on an accused person the burden of provlng partlcular
facts In any criminal trlal SH Strlctly speaking this exceptlon
does not quallfy the presumptlon of innocence in favour of a
person charged with a crlmlnal'offence; ali that this exceptlon

. does is to entrench a rule of evidence whlch requ1res that any

person whp relies on any fact peculiarly within His knowledge

53
54

S. 20 (8) and (10).
S. 20 (11) (a).

a7 LS o
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has to prove the existence of that fact.55 Imposiné the burden
of proof on an accused in special circumstances does not amount

to a presumptlon of his guilt as section 20 (11) (a) seem to

suggest. Also excluded ;from the right of protection f the 1

is any law that prohlblts legalreprnsentatlonxn proceedings

before a cus

court or before another court in appeal from
- a customary court.56 While the constitution prohibits double

jeopardy, it also pPQJ des that nothing contained in or permitted

~

(\ to be done under the uthority of any law shall be held to be

in,wiolation of the rights guaranteed under, section 20 (5) of
the constitution to the extent that th law authorises a’ .
court fo try a member of a disciplined force for a criminal
offence notwithstandiné that such memﬁer has ‘been tried and con-
victed or acquitted under the disciplinary law of the force'to
which he geloﬁgET\)Eut in any’such seéond trial the court must'
take into!account any punishment available to him ;nder the

e * 57 il
disciplinary law.

BEN
(vii) TFREEDOM OF CONSCIENCE

-

Subject to the exceptions defined in‘'the constitution and

subjject to his consenty-no one can be hindered in the enjoyment

of his freedom of onscience, including freedom of %Bbugpt and

religion and freedom to change religion or Bglief. Every person
k .

*

ﬁﬁf
See Phlpson on Evidence 11th edition, paragraphs 108 110.

Fs. 20 av ®. -
mm .

/
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v :
is entitled either alone or in community with others, and

both ip private and in publiec, to manifest and propagate his
religion or belief..58 Guaranteeing freedom of religion in'a
community where eighty—five per cent or more of the inhabitants
profess and practice the religion of Islam is of fundamental
necessity; without such guarantee fanatic and over-enthusiastic
adherents of the dominant retigion may, thfqugh persecution, seek
to 1mpose their religious wviews and practlces on adherents of
other rellglons. The. penetratlng statement of Justlce Murphy

in Prince Vs Massachusetts that "No Chapter in human history
has been so largely written in terms of persecution and
intolerance as the one dealing with religious frfedom. From
ancient times to present-day, the ingenuity of man has known no

. limits to forge weapons of oppression against those who dare to ;
'express an unoﬁfhodoxreiigious belief. l . Religious freedom
is too sacred a right tc be restricted or prehibited in any |
degree withput proof that a legitimate interest of the state is
in great danger,"59 is an ample testimony on the desirability

of religious freedom in any community; that freedom helps to °

contain persecution by relgious bigots. Religious Communities may

~

establish educational institutions for the purposes of providing

religious instructions to adherents of their religion,. but no

person attending such an educational institution can be compelled

583 21 ().

nguoted in "The case for a Canadian Biil of Rights," 26
Can. Bar. Rev. 758.

S, VU UV =
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to take the religigus indtruction provided the institution
(in the case of* a minor the éonsént of his guardian must be
obtgined). Similarly, no one can be ‘forced to take any oath.
that is contrary to his religious beliefs or take an cath in a
manner not consistent with his religious beliefs,®0

As usual, the right to freedom of religion may be restricted
under a law that is reasonably required in thé interest.of |
defence, public safety, Public order or public morality; or for
tﬂe brotection of +the rights and freedoms of others, including e
the right;to cbserve and bractice any religion withoutitﬁé

unsolicited intervention of adherents of any other -religion.
* ¥

But any 1law restricting the exercise of freedom‘of conscience
: A
or religion or anything permitted to be done under such law
will be unlawful if those challenging the validity of the measures

taken under such law are able to show that the Meadures are not

reasonably justifiable in a democratic society.61

i

-

(viii) FREEDOM OF EXPRESSION

e - 3 . . ?
Freedom.of expression, including freedom to recelve‘and

impart ideas and information®2 is very cardinal ‘in a cqﬁhunity

“that practices_parliamentary democracy. It is only through .free

and frank discussions "and imparting of ideas that the errors of

60
61

S. 21 (2) - (u),
S. 21 (s).
625, 22 (1).
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. _ the Government can be pointed out; through fre;k@nd ﬁnhindered

| freedom of expression, matters of interest t¢” the public at
: - lgrgé can be freely discussed. -Institut
| s 4their-;peration "derive their efficacy f

of government and‘
.the free public dié—
cussign of affairs, from criticism and answer and counter-
eriti ismg from attack upon policy and administration and defence
/ggd c unter-attack; from the freest and fullest analysis and
examination from every point of view of political proposals.“83
The freedom of expression is, however, freedom within the law.
In guaranteeing freedom of expression the constitution strikes
a balance ﬁetwgen the freedom of the in&kvidual on the one hand
and the interest of the state on the other hand; it aiso pro-
tects the reputation and private lives of others brom being injured ~
thfoﬁgh the exercise of freedom of expression. On fhis principle’
5f balancing of interest the constifution provides that.me&sures
s may be taken under a law restricting freedom of'expressioh in
the‘interesf of defence, public séfety, public morality of publie
order or public health; restriction may be imposed on public
officers not to divulge confidential matters that céme into their
possesgion in the course of their pfficial duties. Exercise of
the freeéom of expression may be curtailed in order tc¢ protect
the freedom of others; }br the purpose of preventing the dis-
é ¢losure of infoFmafion réceived in confidence, maintaining the

authority and independence of the courts or for regulating the

technical operation of telephone, telegraph, posts, wireless,

63Reference re Alberta Statutgs (1938) S.C.R. 100 at 133.
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bfoadcasting or television.Bu These- exceptlons are not novel;
the laws of sedition and defamatlon, the 0fficial Secrets Act

and the. Telephone and Telegriaph Act already circumscribe the

freedom of expre551on Their 1nc1u31on in the constltutlon only

serves as a remlnder to any one exer0151ng his freedom of
?
expression that he must do so within the limits allowed by the

law,

(ix) FREEDOM OF ASSEMBLY AND ASSOCIATION

)

This head of freedom has been long recognlsed in The Gambla,
as ev1denced by the formatlon of friendly socletles, polltlcal
parties and trade unions. Guaranteeing freedom of assembly and
association in the constitution is of particular importance, for
without it "electors and elected representatives cannot band
themselves into parties for the formulation of common pelicies
and the attainment of common ends. "6§ It is, however, interesting
to - note that though freedom of assembly and a53001at10n is
essential for the formation of parties in order to achieve a
common end, the constitution does not .specificially confer the
right to form political parties. This leaves room for +the govern-
ment to eénact legislatjion proscrlblng all political parties or
certain polltlcal parties except the party in power unless it

it can be shown that such Proscription is not reasonably Jjusti-

%, 22 (2).

5Jennlngs' Cabinet Government quoted in Nwabueze's Con-
stltutlonal Law of the Nigerian Republie, .p. 3785,
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fiabfe in a democratic society. What the constitution guaranteéS'\.
‘under this head'is the right to assemble and associate freely
with others and in particular the right to form and belong to
trade unions or other associations for the purpose of protecting
one's inter-est.66 The right to form trade unions is subject fo
the provisions of the Labour Act, which requires a number of
conditions to be satisfied before a trade union could be, registered;
the Act also emfowars the Registrar of trade unions to’de—
register any union which fails to comply with the Labgur Act.s7
Public officers may be denieé the right to belbng to tfade
unions; and the general right.to freedom of assembly and association
may be curtained in the interest of public order or public safetf
or to protect the rights or freedoms of other persons.68 It

1

is axiomatic that the freedom of assembly and association can

only be exercised for lawful purposes.

(x) FREEDOM OF MOVEMENT

B

The constitution guarantees to every peréon his freedom
\ ; l_‘-":. )
of movement througﬂfout The Gambia, including the right to reside
in any part of The Gambia; in addition to the freedom of movement

all persons are immune from expulsion.69 It is pertinent to

665. 23 (1).

67ABout six trade unions were de registered in 1977 for
failure to file statements of accounts with the Registrar.

585, 23 (2.
695, 2y (1).
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observe that tﬁe freedom guarahteed undér this head is not
guaranteed only to c1élzens of The Gambia but to any person
hithln the territorial limits of The Gambia. But the constitution
goes further.to stipulate 4 number of exceptions to the guaranteed
freedom. It is provided that restrictions on a person's freedom
of movement that is involved in his lawful detention is consistent
with the constitution.70 Restriction can be imposed. on the
movement or residence within The Gambiaof“'any person of any
person's rlght to leave The Gambla in the interest of defence,

. publlc safety or public order. Where a person's freedom of
movement is restricted in ‘the interest of defence, etc., he has
a right to have his case revieweaiat intervals of three months
by an independent and impartiai'tnibunal presided cover by a legal
practitioner appointed by the Chief Justice.71 The tribunal may
make ngcommendatlons concernlng the necessity or expediency of
the continuation of that restrietion to the authorlty by whom
it is ordered; the authority 1s, however, not obllged to act
in accordance with the recommendatjons unless he is required
by law to_do so.72 Also exciuded from the protection of the
_ffeedom of movement is ahy law that imposes restrictions onlthe

movement or residence of peérsons generally or on a class of

persons within The Gambi?\or their right to leave The Gambia in
705 2y (2).

s, 24 (3) (a) and (4).
725 20 (5).

T e M
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the interest of defence efc., except so‘f T that law or

anything done under it is shown not to be reasonably justifiable

in a democratic soéiety. The right of ingress and egress by
non-citizens is also subject to the Immigration Act; and even
though the constitution grants immﬁnity from expulsion, undesirabie
immigrants may, under the Immigration Act, be deported. Deport-
ation does not apply to citizens but they can, by court order

or under the authority of law, be confined to particular designated
areas in the country. A person’s right of residence in any

part. of the country does not carry with it the right to acquire
property or land.73 This restriction buttresses the provisions

of the Lands (Provinces) Act, which prohibits acquisition of land
or interes£ in land situated in the Provinces by persons who are

not indigenous to the Provinces.

(xi) FREEDOM FROM DISCRIMINATION

The gonstitution prohibits jsubjeet to speéific limitations,
the enactment of any law that is discriminatory in itself or
in its effects; or to treat any person in a.discriminatory
manner by a public officer or authority in the execution of his
duties under any written law. iDiscrimination as contemplated
by the constitution means affofding different treatment to
different persons attributable wholly or mainly to their

respective descriptions by race, tribe, place of origin, pdlitical

T35, 21 (3).
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opinion, colour or creed whereby persons of one such descpiption

are subjected to qwiébllltles or restrlctlons to Whlch persons
of another such description are not made subject or are accorded
privileges or advantages which are not accorded to persons of

another descr1pt10n.7u

It has been held that section 26 (1) and

(3) and Schedules 3 and 6 of the Elections Act, 1963 are not

contrary tc section 23 (3) (this section is the same as section

25 (3) of the 1970 constitution) of the 1965 constitution by

reason that these provisions required the inhabitants of the

Provinces not to possess voters' cards for the purposes of election

and that the law is not discriminatory in favour of the ~

prov?ncial voters by reason of their place of origin.75

; | The constitution, however, stipulates a number of matters

' for which discriminatory legislation may 5e made, and sanctions

. discriminatory actions by persons acting under a written law

or igfrhe\functions df any public officer or authority in specified
cases. Discriminatory legislation may be enacted for the
appropriation df public revenue or other public-funds; or with
respect to non-citizens of The Gambiai Legislation is not m-—
valid, even where it may be discriminatory in itself or in its
effecf, by reason that such legislation makes provision for the.
application of the law with respect to diVorce, burial or

-devolution of property or the application of customary law with

, regpect to any matter to a particular tribe or to inhabitants

s, 25 (1) - (3).

75P.S.‘N‘Jie Ve The Attorney-General Civil Suit No.S.
208/66 (unreported).
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. 76 . . . s
of a particular place. Thi's exception preserves the existing
personal laws of individuals relating to devolution of property,
marriage, divorce, etec. and perpetuates sex discrimination under

the Islamic law of succession and inheritance whereby a female

beneficiary does not stand pari passu with her male co-beneficiaries

in the distribution of the estate éf their deceased relative.

Also excepted‘is any law which makes‘provisions with respect

to standards or quélifications not specifically based on race,
place of origin, political opinions, colour or creed, to be
required of any person who is éppointed to or to act iniany office
in the public service, any office in a disciplined force, any

office in the services of a local-govermment authority or any

‘office in a body corporate established by law for public purposes. .’

Finally, the constitution provides that nothing contained in or
done under the authority of any law shall be held inconsistent
with the constitution to the extent that such a law makes pro-
vision whereby a person is discriminated against in the exercise

of his freedom against arbitrary search, freedom of religion,

freedom of expression, freedom of movement and freedom of

assembly on grounds of his race, tribe, place of origin, péliticall

opinions or creed. But the discriminatory legislation or

discriminatory act in any such case must be within the 1limits

of the exceptions attached to these heads of freedome '8

785, 95 (u).
g, 25 (5.
785 925 (1.
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(xii) THE BILL OF RIGHTS AND EMERGENCY POWERS

The fundg%ental rights and freedoms guaranteed by the
¢

constitutional Bill of Rights are subject to so many limitations

and exceptions that the legislature or executive may derogate

i from them. Séction 26 of the constitution specifically permits

| derogation from freedom of personal liberty and.freedom against
discriminatioﬁ during a period of public emergency. Apart from

; ~ these two specificderogations permitted by’the consfitution, the

. ‘ executive may, during a period of public emergency, take such
measures to secure the malntenance of democratic and essentlal
1nst1;utlons of .the state. Any such measure may violate .the
rights and freedoms of the individual. In spite of this, the

i freedoms and rights guaranteed py the constitution are not

) nugatory even in a period of public emergency since any emergency

! regulation or measuLe or both may bé declared invalid if found

to contravene the constitution in circumstances not reascnably

justifiable in a democratic society. The constitution also

affords bésic constitutional rights to a persoﬁ deprived of his

personal liberty under an emergency law. Aﬁe must be informed

in writing of the reasons for his detention as soon as reasonably

.practicable, but not later than seven days after the commencement

of his detention. Within fourteen days after the commencement
his détention, a notice must be published in tbé Gazette
stating the partichlars of the‘provisions of the law under which
his det?ption is authorised. The constitution also requires that

a detained pernson must have his case reviewed within one month
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from the date of his detention and thereafter at intervals of

not more than éix‘months b& an independent and impartial tribunal
presided over by-.a person appointed by the Chief Suétice from
among persons entitled to practise as a’baffister or solicitor T
in' the Supreme Cburt. He must be afforded facilities to consult
couﬁsel of his own choice and must be permitted to appear before .
the tribuﬁal in person or be represented by a legal representative
of his choice. The authority making the detention is not‘obliged

to act on the recommendation of the tribunal unless it is

specifically required by law to do 50.79

(x1ii) ENFORCEMENT OF RIGHTS

!

The mere declaration or theoretical recognition of fundamental
rights and freedoms in a Bill of Rights is utterly useless unless
there is also provided machinery for their enforcement. Thé
machinery provided for by the constitution for the enforcement
of the guaranteed rights is a logical feaffirmation of éhe_long
‘recognised princip}e of law that where there.is a right there
is a remedy:.it is the availability of remedy for legislative,
executive or administrative intrusion into areas of human rights
that gives the provisions. of the Bill of Rights their éfficacy.
The courts, which are traditionally the guardiéns of human rights
‘and freeddms against arbitrary government acts, are entrusted

;hith the onerous task for adjudicating on complaints of human

=

795, 97, p
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rights' violations. Thus any person who alleges that his right
or freedom has been, is béing -or is likely to be, contravened

in relation to him (or in the case of a person who is detained,
‘ . 3
another person . alleges such contravention in relation to the

)
-

detained person) he may apply to the Suf%eme Court for redress.

The powers of the Supreme Court in granting rédress are wide
as it may make such orders, issue suéh writs and issgg such

directions as it may consider appropriate for the purpcse of
enforcing the guaranteed rights. The Supreme.Coprt, However,

has discretion to decline to exercise its powers under the con-

stitution if it is satisfied that other means of redress are avail-

80

~able to the applicant. Additional powers .for the enforcement

"of the guaranteed rights may 'be conferred on the Supreme Cdurt-

by Parliament. No specific procedure has yet been formulated
for the enforcement of the guaranteed rights though the Chief

Jstice has power to make rules with respect to the practice

and procedure for the exercise by the Supreme Court'of its juris-!

LY

by édlctlon in constltutlopal matters. In the absence of a spe01f1c
4 :

brocedure, an appllcant may adopt any procedure that isg speedy-
.__'#.f -

and easy. The experience of other countries, w1th similarly
worded provisions as section 28 (1) of the Gambian Bill ‘of Rights,
has shown that for a person to have a locus standi to invoke

the Supremé Court's jurisdiction under section 28 (1) of the

805, 28 (1) and ().
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constitution, he must be able to show that he is in imminent

b

dangergof suffering under a legislative enactment or that his
norma&?business or other activities have been directly inter-

fered with by‘or under such enactmEnt.Bl

NERAL OBSERVATIONS

Tﬁe constitution and other relevant laws have sought to
clarify tﬁe status of the individuel in his relationshiﬁ Wit
the state and in .his releéionehip with other individuals. The
citizenship and nationality laws have, at least in terms of
status, effaced the dichotomy that had hitherto existed between
the inhabitants of the former coloey and ﬁrotectorate. é;phaﬁs

~ the only unsatlsfactory prov151ons governing acqulsltlon and
deprlvatlon of 01tlzensh1p dre sections 6{and 11 of the constitution.
The former section delcares a person born Joutside The Gambia
after the 17th ef February, 1965 becomes-a amblan citizen if
‘at the date of his birth.his father is a c1tlzen. o othe?hxee .
than by virtue of section 3 (3) of the constitution. The net
effect of this provision js to prohibit transmission of citizen-
ship by descent, it also has the effect of leaving a child born

outside The Gambia of a father who acqulred hlS c1tlzensh1p by

descent in llmbo, ‘and unless .the laws of his country of birth

-~

BlElias: Nigeria, The Development of Its Laws, etc., p. 161.
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" reeognise.citizenship by birth he would automatically become

stateless. But the inconvenience or absdggity of that situation
may be averted by the Mlnlster exercising Ris discretion to cause
.any minor to be reglstered as a citizen of The Gambia if his
. parent or guardian makes appllcatlon ins the -prescribed manner.
Section 11 of the constitution does entltle a person to have
-hlS case referred to & committee .of enquiry where it is proposed
to deprlve him of hls ditlzeHShlp. Reference to. a Commlttee
of enquiry only has the effect. of prov1d1ng the citizen an
opportunity to plead reasons why hée should not be deprived of hi%
citizenship. Following the‘procedure for deprivation of citizenf
ship has no meaning at all since the Ministef is not‘obliged'to
act on the recommendation of the Committee even where it recommends
that the person whose case was réviewed should not be deprived
N of his citizenship. The only purpose of review by the Committee

is to'delay the Minister in issuing =a deprivatién order.

- ] ~ The inclusion in the constitution of an entrenched Bill &
' of Righta\ reflects a desire on.the part of the government to
. reconefli\%Hé/E;;ocratic pPrinciples of the freedoms of the individual
,47\\ with the desirability of maintaining the integrity and security
™~ of the stete. The rights and freedoms guaranteed in the Bill

of Rights are meant to be enjoyed by persons in ‘their individual
capacities and not in a'group; thus the freedoms and rights
guaranteed are individual and not group rights. The Gambian

.

Bill of Rights appears to be an improvement on other Bills of

———

Rigﬁts in the constitutions of Commonwealth Africa@ nations granted
e

+
-
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before 1965. The Gambian Bill of Rights does not restrict the
freedom of movement and freedom against discrimination to
citizens only; these freedoms and rights together with the others
coﬁered Ey the Bill of Rights are granted to "every person "

though freedom of movement in its wider deflnltlon does not

+

provide non-citizens immunity from expulsion.

The discussiéns on the various provisions of the Bill of

Rights reveal that even the sacred right to life is subject to

exceptions and limitations; these exceptions and limitations

"have the near effect of reducing the provisions to nothing more

than a mere decoration on the statute book. But the exceptioné
do not matter in 8o far as they are intended to preserve the

interest of the state and the freedoms of others. Notw1thstand1ng

~the numerous exeeptions attaeched to them, the very fact that

the rights are provided for in the constitution serve as a constant
signal to the legislature, the executive and administrators that

certain high ideals have been declared to be maintained .in order

to preserve the dignity and integrity of the human being even

though "a government determined to abandon demecratic courses will
find ways of .violating them. But they are of great value in
preventing a steady deterioration in standards of freedom and .
the unobtrusive encroachment of a govermment on individual rlghts w82

They also provide a standard to which appeal may be made by {

those who feel their rights are being infringed by a capricious

2Report of the ngerlan Minorities Commission 1958 quoted
in de Smith's New Commonwealth and its Constitutions, p. 197. .

\
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executive, legislature or administrator.

-

The constitution classifies the rights and freedoms into

R

those that cannot be derogated from in the interest of defence,
public order, public safety and public morality and those that
may be derogated from in the interest of defence, etc. unless

it is shown that such a derogation -is not reasonably justifiable

‘in a democratic society. The first class of ‘the guaranteed -

a.

N

rights are insulated from legislative interference while those
in the second class ﬁay, by iegislative action, be curtailed.
It must, however, be oﬁserved that the rights in. the first
class are not absolutely fréefrom.derogation since they may be

derogated from'within the limits of the exceptions attached to

them. The second category of rights may be derogated from under

v

a law that is.reasonably required and not shown to be unjustifiable

in a democratic society. It is not knowm- exactly Qhat this
provision means: there is certalnﬁy an ‘obligation on the party
impugning the validity of tﬁ;giaﬁ or the act done thereunder to
show, that the act done i§>net reaqonably ]ustlf}able in a
dempcratic society; but wheth the éxecutive has an obligation
to sﬁow that tﬁe law is reasonably-reéuired is not quite clear.
Presugably the courts wiil relieve the executive of thatvburden
and proceed on a presumption of the constitutionality of legis-
lative acts. But the exceptions to these freedoms and rights
tend to involve a contradlctlon for "it 1s very .hard to.see how

a law can 1tself be both reasonably required and not reasonably

N
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jus'tifiable‘."83 These provisions do not only reveal a. contra-
diction but they also cast a héavy'bufden on the courts'to.
delimit the fgontiers of what is or is not»"reasoﬁably justifiable
in'a democratic society." Wha@ is or is not reasonably justifi-
able in a democratic society may diffef from time to time. and

may depend very much on the -ideas and notions of a.particular s
judge. Without the gonst'tution specifying what amounts to
"reasonably 5ustifiable in a democratic society," the courts
might, whicﬁ it is submitted would be a disservice to the ﬁatibn,
take shelter behind the rules of ev1dence, namely, the 1nab111ty
of the person alleglng the unjustlflablllty of the law or the?
act dome thereunder to show that the law is ipdeed not reasonably
justifiable in a democratic society.’fﬂn\—5\\~\\

'ﬁut even with these feelings of scepticism one may
réasonably hope that the pfovisions guaranteeing human rights
and-freedoms will prove efficaciou§ and resilient to the needs

“

and aspirations of the young republlc, their entrenchment’

and

mode of enforcement, one may hope, w111 always provide’ a restralnlng

force on the government.

‘.
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CHAPTER ELEVEN

" GENERAL CONCLUSIONS

THEN AND NOW

The preceding chapters of this study have been directed.
at an analyeis of the establishment of colonial rule in The |
Gambia, the deveiopment of the institutions necessary to sustain
that rule, the ultimate attainment of political emancipatiqn and

how the inherited colonlal 1nst1tutlons of government operate

under the nat10na1 government In every, res‘ect law has been
the most important instrument in esta lishing these institutions,
including the establishment of 'delg igl rule, defining their .
modus operandi and transforming them\whenever the politicai

master desired so. The iritial utilisation of law in bringing

part of what is now known as The Gambia'inﬁcontact’with the

" British administration was not for the purpose of establishing

. British political influence in thé area; It . was for the purpose

of tapping the economic potentials of the aﬂg;; namely to promote
the slave trade. The trader-customer relationship ultimately
gave birth to the governor-subject relationship with its loglcal
corollary of the subordlnatlon of the governed and their
institutions. To accom;llsh the subordination of the colonial
people and their institutions the law was again called in aid;

the Foreign Jurisdictions Act gave the Crown anple power and

authority in the areas within the Protectorate while the Law of

L)

o
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England (Applicatién) Ordinance expressly made the application
of customary law subject to the repugnancy test. The colonial
governmeht might have thought the native institutions inferior
to the British institutions but it was careful not to dismanfle
the native institutions such as the courts and native administ;
ration system;‘it adapted these to meet its needs.
Throughout the colonial period the native courts operéted
under the name of District Tribunais dispensing justice to
i " persons of African descent witﬁin the territorial limits éf th§ir
jurisdictions. These Tribunals, in dispensing justice to peopile
within their jurisdictions, applied native ;gw and custom, but
N subject to natural justice, equity and good- consc1ence and sub7r~—-\\

X ject to the pr1nc1 les of common law and local statutes. The

ey

criteria for applying customary law made, and still makes, it
P suborqgnate to English law which governs the relationship of
the minority. Before we attempt to give any reason for that
subordination we may as well lcdk at the enactment that sﬁb-
ordinategzcustomary law to English law. The.Law of England (Appli~-
cation) Act, which provides for the reception of English law’
Nk in The Gambia, stipulates by section 5 that "Nothing in this Act

shall d iye the courts of the right to observe and enforce the

observance, &r deprive any person of the benefit of any customary

law,existing Gambla, such law not being repugnant to
natural justlce, equity ang/good conscience nor 1ncompat1ble
either directly or by nﬁfﬁésary 1mpllca£?bn with any law for

the time being inwfroce." (A similar prov151on is contained in

*

~
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the Protectchate [now Provinces Act] Ordinaqce). Tﬁe wording
of this provision is wide enough +to embrace no£ only Imperial
Statutes and enactments of the local legislature but also the
common law rules that were in force in England on the receptlon
date. But why did the Law of England (Application) Act pPreserve
customary law and at the same time make its application subject
to, amohg other things, its .compatibility with any law for the
time being in force? The answer, it 1§ submitted, is an attempt
on the part of the colonisers to impress on the colonlal subjects
that customary law could not serve as an instrument to inculcate

any sense of civilisation in the natives. English law had &

" therefore to be given a position of superiority in order to

serve as a vehicle of civilisation; the colonial masters felt,

'rightly or wrongly, that the barbaric rules and institutions of

the natives were not suitable for this purpose and therefore

had toybe subordinated to the Engiish law and English institutions.
But history ddes provide ample evidence that English law was

given a position of superiority not bécause of *ts civilising
influence, But'because_those responsible for‘its administration
were in the position to Empose their will on the siﬁple-mindéd
natives: indeed, hlstory does prov1de ample evidence ‘that Engllsh
law was used to legalise what by every standard can be labelled

as contrary to natural justlce, equity and good conscience,
namely, slave trade and slavery. The point thatiis‘SOUght to

be made he?é is.that the subordination of customary law and
customary institutions was not on account of their inferiority

to English law but because English law could be;_and was, used
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by the ,colonial government‘?o keep tight céntrol over the
coclonial subjects. '
k) .

The tenor of the I;nguage of the Protectorate QOrdinance
under which the Tribunals were first established:rdid not only
subordinate customary law to English law but it also created a
dual sys%em in the administration of justice, which in turn resulted
in discrimination between the people of The Gambia. It was evident
that all the people in The Gambia, from the Govérnor.to the .
village farmer, were subjects of the crown, blt they were subjected
to different courts and different rules of law in certain matters:
differential treatment. in the administration of justice was,
until the enactment of the Protectorate Courts " Ordinance,

.__——%‘-_
to which all persons irrespective' of their descent were subject.

1844, evident in the administratf?n of criminal law and procedure
Until the enactment of the Protectorate Courts Ordinancé; trial
by jury was confinéﬁ to the coleony and even when that Ordinance
was passed the Protectorate was only privileged to have t
system of trial with the aid of assessors. It may, howevery, h%ve

been that the policy of the colonial govermnment to allow \\

different systeﬁs of law to apply to Africans and Europeans\was

well intentioned. The practice and procedure in the Distri

Tribunals are siméle, inexpensdve and free from technicaliti
)

which are the hallmarks of English law. The operatiQH”S?z;he

dual system may also have been a desire on the“ﬁ@pﬂ of the

colenial government to preserve existing traditional institutions

and norms. It is, however, doubtful whether any extenuating




e b e d—

3 | o 343

argument;\Ean be advanced fof the subordination of customary
law to English law.
I~

(" The colonial government or rather the colqnial civil
servants could not administer customary law because they had
little knowledge of the customs of the people. The traditional
chiefs, who were gradually being drawn near to the nerve centers
of decision making within the set up of the colonial administration,
provided valuable collaborators-for this purpose. They were

not o made or rather reaffirmed as the presidents of the

District Tribunals but were also a-vital link between the adminis-

‘tratfgh and the local authorities. In the exercise of their

customary judicial power the traditional chiefs were also required

+to enforce such government regulations as they were given

jurisdiction over. It should be observed that though the chiefs
could enforce government regulations, which were in themselves
part and parcel of English law, they never had jurisdiction over
non-Africans who could possibly contravene those regulations
within a chiefs' territorial jurisdiction.

\ The subordination oflcustomary law to Eng}ish law and
the creation of a dual system of administration have been singled
out for brief comment in order to indicate that during the growth
and metamorphosis bf the constitution and government of The
Gambia the colonial government again called in aid the law to
gradually put the local legislature and the executive on equal
footing with the Parliament and cabinet of the United Kingdom

but no such move was made to inject any measure of parallelism
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between customary and English law.

It has been féurteen years since The Gambia attaiﬁed “
nationhood. Indepeﬁdence did not‘bring in its trail aﬁy measure
of equality betw?én customary law and English law nor the dis-
mantling of the dual system of the administration of justice.
Both matters can be sélved by bold 1egis}ative action by
declaring customary law to be pari passu with English law and
making all persons subject to the jurisdiction of District
Tribunals in so far as breaches of statutes for which  they
have authority to enforce are\ concerned. The solution will not
necessarily involve a complete integration of the court system
nor would it free customary law from the repugnancy test but it
will certainly make every person.subject to the jurisdiction
of thé District Tribunals in their power to enforce ce?tain
statutes. The_soiution will also relieve a person nélying on
a rule of customary law from proving the existence of that ‘

particular rule. At the moment customary law must be proved in

¢

the English type courts as any other foreign law.l

The national government has so far made no attempts to

o
e

eradicate what discrimination there is in the'éxercise of the
Jjurisdiction of the District Tribunals; what it has done is to

steadfastly maintain what the colonial government thought fit

lpngus Vs Attah P.C. '74 - '28, 43 established the rule
that customary law like any other foreign law must be proved by
the person alleging the existence of that custom unless it has
been notoriously acted upon in the courts when the courts will
take judicial notice of it. .

Y
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for a colony. Whether such an omission on that part of the
government is intentional or not raises questions as to its

fidelity in the District Tribunals as institutions fit for all

“

- the local inhabitants. To arrive at an answer to this'question

one has to ask the question why is the government's fidelity in
the District Tribunals qué;tioned? The‘bistrict Tribunals_Act,
by section 8, excludes all persons of non~African descehf from
the jurisdiction ofsthe Tribunals. Under the authority of the
same section Members of the House of Representatives, members

of the armed force, Justices of the Peace, government servants,
members of the Gambia Police Fofce are all exempt from the
jurisdiction of the Distriet Tribunals unless they otherwise
consent. Such a partial exemption may be appreciated during the
periods when virtually the rersons falling within the exempted

- - - - o ! .
categories were colonial civiil servants and persons of non-

African descent. But to maintain such an exemption in present

Gambia is not only perpetuating dlscrlmlnatlon in favour of

an elite group but also absurd. The absurdity of the situation

is the more glaring when it is reéalised that the majority of Members

of the House of Representatives, the members of the police

force and a large number of government servants are persons of

provincial origins where the District'Tribunals are located.
The absurdlty of the 51tuat10n is further manifested by the ﬁact
that four tradlglonal Chiefs Member€ of the House of Representatlves,

who sit and serve as Presidents of some of these District Tribunals,

LY

cannot be)§ubject to the jurisdiotion of these Tribunals unless

-

they consent; this is llké/E}hcing the magistrates and judges

-. ‘- . . ) . ﬂ\ ‘
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chieftainey rotated famozg/fhese families.
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of the superior courts of record beyond.the jurisdiction of the
Magistrate Courts or High Courts unless they freely submit
themselvési

The query on the partial exemption of a ceftain group of

Gambians and in particular the.four traditional chiefs who are

Members of the House of Representatives, from the jurisdiction

of the District Tribunals leads one to question the propriety

of the\éhiefs' memership of the Distbict Tribunals. TIn the periods

before independence chiefs were, ‘as'still they are, a vital 1link
between the central administration and the local authorities,

They were appointed from influential families who generally

commanded respect among members of theirn communities;
there were not more than thgge such families within District and

At the close of thé colonial rule antagori®m between the
'chiefé and the peliticans, notably the membefs-of the present
ruling Progreséive Peoplés Party, was noticeable everywhere. The
politicians, without sacrifiecing the institutipn of chieftainey,
outmanouevered the chiefs by retiring a great many of them and |
instituted elections to fill the’ vacan eftaincies. Candidates
for chieftaincy elections have tof rely more on their political
alliance to be allotted ballot b es (this ensurgs nomination) and
the allocation is done by_th nister responsible for Chieftainey
Affairs. Chieftaincy elections are conducfed substantially on
same line as orQéB;ry cdnstiﬁhency elections; campaigns are

conducted more or less on party lines and supporters of the

RN,
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" opposition make no secret of their disapproval of the candidates

as they see all of them as hand picked loyal supporters of the

government. There is nothing inherentiy wrong with filling a

allows a-'person who has gaineg such office.by virtue of fis political

alliance to adminigtep justice to a people, some of whom ha

overtly indicated\how much they disapprove of Him. One can hardly .

We may carry our inquiry further into the propriet} for
the t%adifional chiefs.to try breaches of Area éouneil (these
are the edzzvalents of Couﬁty Councils) Regulations and some
specified Acts of Parliament. The traditional chiefs are ex-

officio members of the Area Counciils and they are responsible, .

at the District level, for administering the regulations of these

councils. In effect they are not only legislators but also the

. 2A chief's dependence on the goodwill of the government isg
shown by the powers of the President to dismiss or suspend him,
This is in itself strange; one weuldoguppose that once a person
is elected chief his removal from office should be done by the
voters who elected him and not the President. Do chieftaincy

L)
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of legislator, administraton and "judicialﬁ offiper in his
Distridt. The four traditional chiefe whe are Members of the
House' are active 1egielatoné and that fact raises questions as

to the compatibility of their roles .as legislators and at the
same time as members and Presidents of their-DistnietnTribunals:
It may well be argued that the dual role of a tnéditienal'chief
as legislator and Pre51dent of a District Trlbunal is not
essentially d1551m11ar to the position of the Lord Chancellor.ln‘:
England. But if there is any comparison between a Gambian tradi-
tienel chief and the Lerd Chancellor, that comparison stops at
the duality of their roles. The Lord Chanceilor, though a
politician and legislator,\does not allow political sentiments
to affect his ﬁudicial mind,, and in any dase the dec131ons of

~

the courts irf which he usually sits are majority decisions. It
is net sué%ested that the other members of a District Tribunal
are not alloneq tordiffer fpéﬁ the chief in their deliberations,.
bue'such a situation is very remofe. While‘theQLord Chancellor

hay cléim‘eomplete independence of his appointing authority, a

traditional chief cannot claim such independence; it is because

of his doecility and willing subordination to his appointing

aﬁthority that natﬁraIly leads to his elevation as, chief within

his community.. : ' S~
The foregoing comments endeavour to reVeal t;;t_aylle

the countr;'s congbftutlonal development was aimed at breaking
with the colonial past——subordlnatlon at every level--there was

no appreciable move to achieve such a break in so far as the
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ﬁistribt Tribunals are concerned. The discrimination in fhe
exercise of the District Tribunal's jurisdicfioﬁ and the sub-
ordination of customary %aw contiﬁues to be perpetuated by the
nﬁfijff} goverﬁment. The rédsons for these are not far to
seeRy continuation of colonial policy in this area does not

~ .

'éxplicitly demonstrate to either the politicians or their principal.

advisors that Gambia's decolonisation is incompiggg//A%o the

politicians and their advisors polisical) decolonisation matters

V—

more\E:::lthe eradication of a system tha¥% is more germane in
g .

the colbnial era. But.it may as well be consistent with political
decolonisation to promote some measure of decolonisation of the
legal system. It is nét enough thaf'existing power should be
conéolidéteq nor is it enough to create new political power for
politicians; these pdwers shonld be used to bring about changes

in every institution of government so as to realis liy reflect

-

the republican status of the country. 'Whatéfer m
philosophy of the government with respect to the District ibunals
and the traditional chiefs, it is high time that the chiefd_be-
exciuded from membership of the District Tribunals If/2£e administ-
ration of justice in these Tribunals is to win the confidence

of the'peopie. In the alternative, if.chiefs are to continue

as members of the District Tribunals, then the selection or
election to the offipe of a chief should be divorced from his
political affiliation and be based 6ﬁ*ﬁ¥§/integrity‘and knowledge
of the customary law pnevaﬂ&ing within his District. By‘fhis

111 the District Tribunals gain
&
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the cbnfidence.and respect-of the people but the institution u/ﬂ
of éhieftaincy will win similar canfiden¢e and respect of the
people.

If independence has not produced ‘any’ appreciable effort
to tackle the problems briefly pointed out in the Preceding
paragraphs, it has surely pushed the national government to depart
from the colonial system of ad¢inistration of justice by administ-
rative officers. The departuré has not as'yet received statutofy

LN g .
sanction,,since' the administrative officers continue, by virtue

.of their offices, to be magistrates. A system of Travelling

Magistracy has been insqizjf%d to take over the judicial functions

~of the administrative officers and it is expected that these

travelling or itinerant magistrates will mature into Resident
Magistrates within the judicial serviqg.‘ But the .departure from
the cblonial system is'largely limited to the divesting of
administrative officers of their judicial functiops; all the
itinerant or travelling'magistrates are laymen whose connections
with the administra%ion of justice thappened to be in their clerk-
ship or .régistrarship of the Supreme Court. This situation is
likely to continue for a while as The Gambia has not yet produced
enough lawyers to meet the demdhds of the government,. The
institution of trabelliné magistracy has the virtues of divorcing
the administration of justice from the executive, in sﬁort it
ccmpletes the separation of powers, But the practice in its
present form cannot coﬁmend itself to any one who is véry much
concerned with the proper administration of justice: the exercise

of judiecial power especial}y.in criminal matters by non-professional

o e e ——e e e v e e
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lawyers is one that falls short of-tﬁe Rule of Law.3 *
The formal declarafion of The Gambia as a Crown Cofgiy
was, as usual, followéd by t _\establishmen{ of the two polifical'
institutions of government--the legislature and the execttive. Both
institutions were established to serve the needs of the settlers,
since they were entitled to carry with them into their new
_settlement the immunities and privileges of the laws of England.
For the segttlers one of the privileges conferred on them by
English law was the privilege to have a legislature. The native
Gambians; because of their backwaraness and state of civilisation,
wére initially excluded ffom.the legislatufe and, in keeping
"with the colonial policy, from the executive council. The
uncertainty ov ;\the‘future of The Gambia led her to be exposed
to as many c§nstitufions as that uncertainty lasted. The inter-
war years saw a complete stagﬁation in constitutional development
of the territory. But after the second World War the constitution
.wasrevisedto give Fhe local people ipcreased representation in
the Legislative and Executi Councjls. The revision of the
constitution.and the increaged refresentation of the local people
in the two main institutions. of government did not affect the
. reserved powers of the Govermor. The retention of the Governor's
reserved powers in the constitution had the ultiméfe effecé of
making the Governor as autocr?%icaas_he was under the first

constitution. But-thé slow cohstitutional progress was not

-

‘ 3African Conference on the Rule of Law, Lagos T.C.J.
Geneva, 1961, p. 20. :

o
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. the majority ofs the people cautioned virtually every.British

‘elected to offiqe on the basis of the -consent of the majority

. answers to these questions. It is not as yet known whether
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solely attributable to the desire of the British government to ~
perpetuate colonial rule in The Gambia; her size, geographic

1ocatioﬁ; and economic viability and the level of liferacy among

administration to slow down the pace of constitutional development.

The slow march to independence has, however, proved to be an

‘assgf for her; politicians have adjusted themselves and the game

of politics and the entire administration to the dictates of
constitutionalism.

The concept of -democratic rules whereby governments are

ofrpeople has been maintained. But why has this democratic
principle not beeﬁ discarded? TIs it that the institutions of _ ;
government and the rules--including elecforal rules--under which
they operate ﬁave earned the confidence of t?e people on account

of their efficacy? It is difficult to provide any conclusive

adherence to democratic rules and fhe principles enshrined in the

cause of. the sober political leadership of the'cogﬁ%
short it is not clear whether fhe constitution and
of government operate as they do on account of thei
values or not. ﬁvents in soﬁe parts of the Africanm\ continent
have shown that national governments tamper with .the nsititutions

and debase them to the role of suppressive instrumenté/ét

e
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hands of the ruling party. The constitutions inmany of these
cbﬂntries have lost their purpose of being a check on the powers
of the executive and an umpire between the government and its

opponents. ~Every where amendments are introduced to more and

.more fortify the executive author at the expense of other

institutions of government: oppo ition'parties have, tﬁrohgh
proscribed, Suéh changes in the
constitution indicate that the basic rules of democracy have

really not taken deep roots in those countries. Such changes

have mainly been injected in the constitution after the adoption

of an executive presidential system and these aéEounted.fqr

some of the feafs and reservations e&pressed by the opponents of

an executive presidential system in The Gambia. It is,however,

much te¢ the credit of the govérnment that the executive presidential
system in The Gamgia ha; not become. the synonym of ‘dictatorship,
abuse of basic human ri%hts, consistent degradation and dehuman-
ization of pOli‘EiCal oppbnents and regular perversion of the =
constitution. In short, the dictates of constitutionalism thch
espouse a gerrnment by laws are still maintaiéed. But judging
from the utterances of some Members of the House of Representatives,
adhererice to constifutionalism and respect for the constitution i
has been influenced not by.their own inherent virtues but by the

political leadership. There have been c%}ii;grﬁsuggestions

-
for the establishment of a one ﬁarty system which would give
'

the ruling party a recognised constitutional position in the
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pplfticdg set up of the countr'y;u but these suggestions have

" been resisted by the President. Such an attitude adopted by a

sizable number of government henchmen paints a gloomy -picture

for the survival qf constitutionalism;in The Gambia and it does
indicate. to some degree that the reign of constitutionalism draws
i?s force from the charisﬁatic leadership of the country's

leader and not from the values of government by law. It may

be that the political leadership should utilise his charisma to
educate the mass of‘?%e people, including the peliticians, on

the need to have the institutions derive their efficacy and
legitimacy from their inherent values and not from‘the,charisma
of the political leadership.

While the gévernment has not used its powers to aggrandise

itself and’reduce the legislature to a mere audience of the

executive, party discipline has ténded to achieve that result.
Members of te House of Representatives, a4t least those on the
government benches, are docile and have been greatly impaired

in their freedom éf speech by party discipline. With a few
hotable exceptions debates in.fhe House of Representatives have
tended to be sterile and lifeless. Legislation of the most
importance, often drawn in the legal language of common law
lawyers of the nineteenth century and containing far-reaching
issues affecting the 1ives’of the peasant electorates, has passed

rapidly through all stageé w%}hout comment on the fundamental

DrThese suggestions have been made by the Hon; H.0. Smega-

Janneh and H.E. Alhaji Musa Dabo M.P. The latter made the suggestion

in the House of Representatives when Sierra Leone, the country to
which he was accredited Ambassador, altered its constitution and
established a one-party rule.
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priﬂciples or carful scrutiny gf'Members of the House.

Inasmuch as the governm;nt has not used the law to
emasculate the House of Representatives, there have been conscious
efforts +to exclude from it individuals who could bring life into

it. These individuals form part of the <ivil sepvice and though

they may be mémbers of a political party fﬁey are forbidden to
hold an}vpaid office in any sgcﬁ party; and to indirectly forbid
them from taking part in active politics, the government has
instituted what it termed as a cooling period of four years

during which a civil servant who has been unsuccessful at an
election cannot be re-employed. This amounts to shutting the
doors of the House of Representatives to civil servants except

the most daring since the government is the principal employer

in the country. Theffegégfitzsz/sﬁéh é.policy can onl& be explained
on the grounds of‘insulating the regular administration from
political influence. But the insulation of the eivil service

from politiecs or rather from party politics cannot: be complete

if it is not applied to all facets of political activities., While
some civil servants who are sympathisersn;f the opposition parties

have been reprimanded, aﬂd in some cases dismissed, no such

SGenqral Orders 03110. Dr. Lamin Saheo the government can-
didate.who‘unsuccessfully contested against the Leader of the
Opposition in the 1977 general elections has been appcinted by
the Government as Executive Director of Seagull Cold Store in
which the Government holds 49% of the shares. See Wegt Africa
No. 3172 of 1/5/78 p. 864, Dr. Saho was not a civil ant
before he offered himself for elections but the principle
involved in 6.0, 03110 should be applicable to all. .

.
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action has been taken against civil servants who are sympathisers
of the government, and who are very often seen at political
rallies and activély involved in campaign organisations. This.
;ndeed undermines to some degree the freedom of assoeciation of
those civil servants who for some reason do not feel djisposed
to give their support to the government's political programme.
If the rhetorics of thé government, namely freedom t¢ belong to
a party of one'schoice, are to match its actions, then the
treatment given to those civil servants who‘symbathise with the
government ought to be granted to others.

The Civil Service Code prohibits civil servants from adopting
a partisan politi&al position, but they have_been_occasionally

used to promote the political fortunes of the ruling party. The

A B e 1 b G e e B S L T

involvement of these civil servants, usually Divisional Commissioners,

in what is regarded as party politics has been explained away '

by the Govermment ministers: their explanation is that these

civil servants do not promote the political fortunes .of the

ruling party in attending on ministers or pafliaméntarx secretaries
at village or District meetings; these civil servants only attend
those meeting to help explain to the gpeople various government
policies. Such an‘explanation may well be justifiéd and valiﬁ,

but there is indeed a thin line separating political campaigns

" from explaining government policies; the latter could be, and

is indeed used in political campaigns. This is, however, to
be expected’'as the politicians have now come to be vested with

the powers and privileges of the departed colonial masters.

N
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Time was when different political groupings could appeal to a
non-partisan authority, but now the authority to which appeal
may be made has a vested political interest and the law of self-
preservatién dictates him to sacrifice some of the rhetorics.
EEF oécasional lapse of the government to aahere t;ﬁgg?e

of its pHetorics has not reached a magnitude sc as to warrant

.the conclusion that the basic rules of constitutionalism have

been eroded. The electoral machinery has come to be accepted as
the best means to change a government or a representative in

the House. Politicians have come to accept defeat at the polls
as the correct verdict of the electorate at‘fpeir perfobmances%
and the electorate have been assured the opportunity to giﬁe
their verdict on the politicians every five years. The oppoé{tion
parties are accorded the most important facilities--the freedom
of ﬁovement, and freedom of expression at any time and any

where. It is much to the credit of the government and perhaps

the ‘Gambians' faith in the system of parliamenta
that political campaigns and open challenges to the President and
his government are conducted in a manner unprecedentgd in Africa.
It is not a condemnation of the system of democracy in other
parts of Africa but the stands taken and public statements made
by oppasition‘parties in ThehGambia would have opened the prison
gates for them had they been in some other African country. If
these trends continue, as both the government and the opposition
parties believe they will, then Gambia will truly falsify the

the statement that parliamentary democracy as practised in the
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Western World cannot be transplanted in a develplng nation and.

-

be expected to survive.

THE FUTURE: GAMBIA OR SENEGAMBIA?

A study of the growth of the Government and constitution

of The _Gambia cannot be complete without g consideration, however

_,brlef, of the possibility of a Senegambian federation, which

will drastically alter the-constitutional status of The-Gaﬁbia.
The idea of a Senegambian federation or at least some form of
close polltlcal ties between The Gambia and Senegal has been-
seen by many polltlcal and economic analysts as the loglcal
solutlon to dismantling the artlflclal and freaklsh boundaries

brought about by the scramble for Africa, and as the solution

to Gambia's weak economy. The very concept of - Senegambla as

a single territory is not new as The Gambia arose -from the

abandonment of the Crown Colony of Senegambia in 1783. Attempts

‘to erase the artificial boundaries existing between -Senegal

and THe Gambia were made in the 188 when France and Britain

were negotiating for the exchange of @ambia for some other French

-posse551on in ofher parts of the wordd. The Anglo French diplomacy

of exchange was frustrated by the Bath rst (as the capltal of

Gambla was then called) 1nhab1tants by petitioning Her Majesty

not” to hand bver Gambia to France becayse the Gambians have been
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freedom of speech freedom of religion and the right to hold

and enjoy property among others--which they might not enjoy

under French Colonial rule. The elan and impetus for merging )

both territories evaporated and this was due to the desire of :
Gambians to keep their distinet identity. That desire was
abqndantly made clear in the Renort of the Consultative Committee
on the Constit&tion of The Gambia when the Committee advised the
Governor that "our close co—operation‘with other West African
territories is essential particularly in all spheres in which we

have a .common interest, but although small we must be able to

speak with authority and not be bound to’ accept_an inter~territopial

ma jdrity view in all matters that conecern us. n6 The adv1ce ‘of

-the Committee did not materially influence succeedlng Brltlsh

: admlnlstratlons whlch,'rlghtly or wrongly, felt that Gambia's

salvation lies, not in maintaining her separate 1dent1ty, but
in some form of polltlcal unlon with Senegal

The subsequent constitutional conferences that ensued
51nce 1961 focused greatly on The Gamb1a—Senega1 relationship -
because “the Brltlsh Government felt a consideration on the
future constltutlonal status of The Gambia must take into account
the underlying economlc realities, Perhaps the Brltlsh Government

did not want to be seen as coerc1ng her small colony into any

. form of political unlon with Senegal and therefore opted for the

granting of a more representative government: which will be

®The Gambla Gazette No. 27 Vol. 70 of 1853, p. 180. Under-
lining mine. -
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"able to éxercise responsibility in major fields of internal

- affairs and able, because of its representative nature, to foster

" closer relationship with its neighbours in the interest of economic

and social development."? Both Senegalese and Gambian leaders

think that some form of close. political association between the

- two countries is imperative because geographically Senegal

carries The Gambia as "a big brother carries her sister," and
the factors in favour of a union were stronger than their

differences, and these factors justify the two countries to be

_ called Senegambia. The enthusiasm for a.Senegémbia pelitical

union‘culminated in a requeét by the Government of Senegal and

the Government of therUnited Kingdom on behalf of‘The Gambia for

a Committee of experts under the Uﬁited Nations! Programme of
Technlcal Assistance to conduct a study on the alternatives for
assoc1atlon between Senegal and Gambia. In‘explorlng the altern-
atives of assocation the Committee was "to examine ‘the present
constitutional,legal. . . systems of Senegal and The Gambia and

to provide data to enable the Governments and the peoples concerned
to consider and to decide on the form which the future relationship
of the two countries might take .on -the attainment of independence
by The Gamiba. n8 The alternatives considered were integration,
federation and entente. The idea of even a part1a1 integration

was ruled out while a Senegambian entente was considered as a

means to and not an end to accomplishing union. After considering

7Report of The Gambia Constitutional Canference 1861,
Sessional Paper No. 8 of 1861, p. 2.

8Report on ‘the Alternatlves for Association between The
Gambia and Senegal: Sessional Paper No. 13 of 1964, p. 1.

-
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the political and administrative syst 5f both countries

the Committee favoured a Senegamblan federatlon since that
"would offer most advantages, if not in the 1mmed1ate future,
‘at least 1n the cemparatlvely near future, both from the point

of view of Senegal and The' Gambia and from the general point of

" view#of African Unity.“g TKHe federal state would be established

through evolution whereby both'Gahbia and .Senégal will gradually

’ surrender their sovereignty to the new central gove::*nment.]'0

*+

What is the nature of the government recommended by the
Committee and how is it created? In the"maln, as the exper;ences
of older federations_have shown, the concept of federalism

involves a division of powers between a general government and

0y . . 3 .
‘regional governments. That division of powers may be obtained

by the federating states agreeing on some measure of delegation
to the gpneral government' and in the main continue to preserve
their original cohstitutions or by the federating states agreeing
to delegate their powers to the general godernment with a view

to entirely new constitutions even of the states "'I:hemselves.11

-

‘There seems to be present most of the prerequisitesl2——a desire

“to be under single independent government for some purpose; a

desire to have independent regional governments responsible for

31bid., p. 32. -
01hi4., p. 25. |
15

Attorney-General Vs Colonial Sugar Refining Co. Ltd.
(1914) A.C. 237.

12K C. Wheare: Federal Government (uth ed ) (Oxford Univer-
sity Press), pp 35-52. . ~
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* certain- matters; and geographlcal contlngulty--for the
. 'L“f ..
establlshment of a Senegambman.federatlon. T ’

: . v .
, . Notwithstanding the ex1stence of some' of the basic pre-,

requisites for the formation of a Senegambian federation some s

. © problems exist, which may impair ethe smooth working of the feder-

‘i,fﬁion. Both Senegéi and The Gambia have been exposed to different,

~ systems.of colonialfadministration and these diffefences in their

«

¢olongial past- is reflédted in their administrative and social
. . ~

ins%itutions.' During the- fact flndlng progect of ‘the M.N. Mission

d ae

both governments gave their views on matters that ap eared to

‘\___,—icj concern them most in ‘the event_o@ an asso01atlon. Sepegal has
| suggested that foreign policy a the defence of the(two countries
- should be o; a joint basis and th?t on matters of(reﬁreéentation
‘abrecad, The Gambla;zould be assurec of a share nore than commensurate
,with 1ts “territorial extent or size of populatlon as compared
with’ Senegal Gambia's attitude towards any form of a58001at;on
is geared to tnexﬁbeservation of itsllegal'system, educational
and professional sfanaoerds, ins links_with the Commonwealth and
the-confrol of.its'police.13 *The stated positions of bothAgovern—
mente do not only reflect something short of a, federal reéime
but also what sort of problems the federal regime may be faced
‘with. Defence and externél affalrs 1n any federal set’ up )
= . N

fall. w1th1n the Jurlsdlctlon of the federal government, the

- e suggestlon therefore that defence an

ign affelrs should

-

[y
- -

o

VLSRR i QT

e
]
¢
t
4
3
|2
]
H
H
¥
r
i
H
1



363
A\

35'fédera1 structgre. By the sanje argument Gambia's desire to

[N S

‘ cbntlnue its association with the Commonwealth may not be con-

Y

. 51stent with the entire fore;gn“pg&isy/;f the federal governmenth

'It may be possible for Gambia to malntaln cultural 'and educatsi énal
ties with the other members of the CommOnwealth but to push

it beyond that by“‘recognising or accepting -Gambia as 5 full
member of the.éommdnwealth would amount to agcording indépendent
and sovereign s{atus tc a component unit of (the federgtion. Such
a situation could induce in tue‘Gambians a greater sense of
loyalty and adherence to the Commouwealth than to the federation.
Gambia's insistence ég preserve its legal system bears out the
glaring differences iﬁ}some of the institutions of both countfies,
but thlspartlcular dlffefénce dces not pose any 1nsurmountable
problem as the experlence of Quebec, w1th its ¢ivil law system
surrounded by a sea of common law tradition, has shown.

- To présbrve Gambia's legal system may be said to be the
safety va%vg.for the'institutional protection of the minority’
Gambians within a Senégambiéh federation, but such preservation
would logically lead to the operation of a pluralistic 1egal

\

system: the running or malntalnlng of a plurallstlc legal system

n

is a potential Iicence for the suppression of the legal system,
at least at the federal 1éVe1,:with which the dominant group

within the federation abe not acquainted. General 1eglslat10n,

L]

judlClal organlsatlon and the entlre admlnlstratlon of justlce

-

will all.tend to. reflect the cultural values of the dominant
group mn the federation ‘and this is likely to 1mpa1r the autonomy

of the mlnorlty groups “The same laws.are-nox suitable fora§11
. . CTo . .0 G

L
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people: "on the contrary, laws have a cultural aspect; herce ~
due consideration should be givén in ffaming them to the character,
conditions and beliefs of those for whom they are made. Autonomy

is designed for the very purpose of meeting this requirement."lu
The common law system, however foreign, forms an important

bart of Gambian valuésl There ia'nofhing particularly sacred

in the common law éystem, but the way in which it is administered,
1(especia11y iﬁ criminél matters) proves it to be a fair system:
Under’ the common law system the Gémbians havé been ekposed to

the due ﬁrocess of law with all ité ramificatioys. Whether

the Gambian will cont;nue to enjoy within a Senegambian federation
the basic rlghts in a crlmlnal trial for offences within the
,federal juPlSdlcthn will by and large depend on the attitude

of the law enforcement officers towards the competing legal
syétems. That attitude may, if not suppressive of one legal

system in favour of another, help blend the two legal systems

to/produce a legal system that can truly be called Senegambian.
. s ‘ . .

The existence of a pli istic legal system is not the’
only factor which may pose problems in a Senegambian federation.
- .

The viability and workability of a federal government dépends o

S
v
very much on the sizeg of the component units of the federation,
"The capa01ty of states to work a fedpral union is greatly
/\__‘_/-_—

influenced by their sizes. t is undesirable that one or two

units shéuld be so powerful that they can overfrule the others

14 Louise- Phlllppe Pigeon: The Meanlng of Provincia Auto-
nomy (1951) 29 Can. Bar. Rev. 1126.

Y
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and bend the will of the federal government to themselves.“15
While most of the essential prerequisites for a Senegambia
federation exist, Gambia' s 51ze and population are 1nt1m1dat1ng

factors for her membershlp of a Senegambian federatlon These

Tactors have to some -extent been responsible for the loss of

elan for an association with Senegal, which the euphoric enthusiasm ..

and pronouncements of the polifical leaders in the sixties spem
to hold out. The disparity in the sizes of the two countries is
the respult of the balkanisation of the éfricen continent. If,-
having regard to one of the essential criteria for the werkability
‘0f a federal unionr, a Senegambian federation is a logical step
to the unification‘of the African continent then that,federal
state may be properly establlshed by further ‘ball®anisation. We
are alare that such a suggestion 1s not'“in tune w1th the views
f/agiy who deplore the unnecessary boundaries separatlng the
same people, but it is a method of providing the legal frame-
work within whlch thej viability and durablll%y of the fe@eral

structure can be maintained. - But one cannet ignore thé dangers

of balkanisation however llmlted. A has the9ﬁengers of inculcating

in the newly created regzons w1th1n the federation a sense of
regional loyalty that maw outwelgh their sense of national loyalty
and may even prévide‘aspirations,for.independent and sovereign -
statu?fH‘RIfernatively, to compenshte for Gambia's size, a |

scheme may be devised whereby certain matters of great national

+* -

e

15 —
““Wheare, p. 50. ' \
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importance may not be implemented without the consent of The
Gambia. While this alternative suggestion would to some degree
compensate for Gambia's size and populatlon it may also prov1de
fertile.grounds for conservatism because the federal authorltles
are likely to find some of their policies frugtpated by a
regional government, \\/'\\

Both these suggestions have their shortcomings, but they

alternatively provide some answers to- the disparity in the sizes

of the two countries in the event of a feéeratlon, elther suggested
solutlon'ﬁifi prov1de safeguards against the J;ﬁ:atorshlp of the
majorlty and preveént it to use "its powen to aggrandise 1tse1§

to the utter dis

gard of the mlnorlty, and thus convert government

by‘the majority, but\\or-tne ma]orlty.“ls /some

degree of Eg;kanisation or a dévice in the form of a veto power

can proviée guarantees against encroachment by the federal T

government Bn the politica; autonomy of The Gambia. \
The-other problem to‘consider is;whether both countries

can in terms of manpower run tne federal government and the

regional governments efficiently., As a federal gerrnment involves

a two-tier government, the oemands on the federating states to

provide‘the.required personnel for the runniné of the. governments

may pose acute problems for the less advanced units of the -

federation. The general tendency would be for the reglonal

governments, in a bid to get their fair share in the federal set

16Nwabueze: Constitutional Law of the Nigerian‘Repunlic,

-p. 145, - SRR ' R ;o
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up, to second their best brains to the federal c¢ivil service,
but this may sefiouély'hamper the efficient administration of
the regional governments. , ',

-

The constitutional prerequisites for & Senegambian federation
seem to be preéent, but the frémework within which'fh;t federation-
can be operated seem at the presenf.moment te be.absent. The
absence of that framework and the‘fundamehtal differences in the

" colonial past of the. two countries puts the possibility of a

. political fusion of The Gambia and‘Senegal in the remote future."l7

While a suitable;tframeworka for the working' of a federal syStém

)and to Bome extent 81m11ar1ty in the pre- lndependence political

states is essential for a viable

federal structure, the atti udeaof-the'people in the federation

is a; important as vy inst tutlonal dev1ce for the V1ab111ty

‘of‘tbe fedefal%strgcture. does appear that the people of

fhe two countries,.panticulirly e Gamblans, are not psychologicaliy
and that stafe of'unpre-

prepared for a Senegambi?g/fggg}atio .
paredness on sthe part oftthe Gambians i

.respon51b111ty of * the Senegalese whose actlo

by and larg 5 the
and e troverted
attitude are treated with suspicion by a great man Gambians.

;hBut the West African proverb that "no condltlonfls\permanent"

may prove to be true as far as :sychologlc preparedness

Slr Hilary Blood Par$ afiknts in Small’ Territories in
Parllament as Export by Sir A. ‘Burns (ed.) (George Allan and
Unwin, London,jf}ﬁﬁ), Pp. 259-261. -«

e
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of the People is concerned, . The peaples of ?he two countrles
may in the near fufure'attain a‘de Tee &f political consciousness
that will generate the;jlan for Senegambian federation; a
poiitibel consciousneeﬁ that will ensure Phe dominance of con-
stituti 1 rules as is- practlsed in the older federatlons. With
the pagsage of time both Gamblans and Senegalese may abandon

c% their Adglo-French mentality and perhaps the Gambians will
graduallY:pe trustful of .the Senegalese. When most of the human

féctors essential for the working of feé.%alism_come'into

existence, the - aPtlflClal boundaries siparatlng peoples with
the same linguistic, ethnic and cultrual (traditional) backgrounds

surely disappear and the dream for a Senegamblan federation

w111 then be a reality.

kd

It has been stated that federa;jsm prov1des a tran51tlona1

sta&\\§or the complete 1ntf§}at10n o

a unitary goveﬁnment.lg"Thefultimate dismantling of a Sene-

the federatlné states under

gambian fgderation thrgygh attrition of the powers:and the
au{onomy ofx?he regionél governments and aggrandiseﬁent of™p wer
" to the ceatral governmeﬁt is a posssibility, not a mere ‘moot
point, that cannot be discarded.. That poesibility is berne out
by the defunct Federai.Republic of Cameroon! which the U.N. Mission
4”, on the alternatlves of association between The Gambia and
Senegal ‘held out as a perfect example of a federation embrac1ng

19

an ex-French gglony and an ex-British Colony.”~ The federal -«
. . . :

[ . .
18 Edward McWhlnney Comparatlve Federallsm (Unlver51ty oﬁ_

Toronto Press, 1962),.p.

lgThe Camercons were not. strlctly speaking colonies of the

admlnlsterlng powers. Both France and Britain respectively admin-.
istered East dnd West Cameroon as Mandated Territories. -
1 s g

-
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system of government has »for reasons beyond the scope of this
study, been abandoned in Cameroon.‘ Such ultlmate 1ntegrat10n

-

is bound to pose problems for Gambians if no consideration is

glven to fiemijfferlng ways of life in the two countries. It

'sufflces tc ntion only two of such problems.

Within the Gembian administrative and constitutional
systems traditional chiefs enjoy a positionsthat is off1c1a11y
recognised. They do not only prov1de a v1ta1 link between the .
central admlnlstratlon and the locai authorities but also play
2 vital role in the representation of chiefs in-the House of
Representatives; being or at least expected to be corversant
with customary law, they perform fgnctions of adjudicators.
There are no traditional chiefs ip Senegal comparable to the
ones in The Gambia; administration at every level'ie Senegal is
carried out by the civil servants. The grand marabouts of

‘Senegal (rellglous leaders) may be compared to tradltlonal chiefs

V3 only in terms of their community leadership, but they, unlike

the trad1t10na1 chiefs, have no official posutlon recognised

Tand sanctioned by the constitution. For unlformltxwef adminis-

”tratlve practices the institution of chleftalncy 1n The Gambia

will gradually be eroded under a unitary government.

Perhaps more 1mportant than the likely abolition of the

L
1nst1tutlon of chleftalncy is the curtallment of p litical freedom’

and activities. As SlP Hilary Blood, an ex-Governor of The

Gambia, has p01nted out -The Gambia holds parilamentary democraty
L

_1n ‘high esteem and cherlshes freedom of pO%ﬁtlcal expre351on

. and association and free elecﬁaons. - It is not suggested that‘fﬁere

/ < >
f

A
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.
is no freedom of political expression and free ,elections in
Senegal, but recent government attitude towards the fo_\ﬁfﬁ¢n

of political parties (freedom to form political parties is con-
sistent with freedom of political association) indicate that if
there exists freedom of political 'association in Senegal it is

in a limited form. The Government of Senegal has decreed that

no more than four parties can be. allowed to legally operate and
that each party must pfoﬁagate either Marxist-Leninism, Socialiem,
Liberalism or Conservatism as its political philosophy before

it can be reglstered and recognlsed fér purposes of electlons.

It cannot be ‘over-emphasised that limitations as to what type

of po;ltlcal philosophy a given pblitical party must manifest

and propagate is a serious limitation on ‘the constitutional and
democratic rightsJof the people to form a political asscciation

for the propagation and manifestation of a ﬁhilosophy”not con-
81sten¢ with those the g??@ﬁ’_ent of the'day recognises. A cofmplete

1ntegratlon of Senegal and The Gambia will of course mean thdt

throughout the country.. The Gambian has never been subjected to
a limitation of his politiecal right to form or belong to what
party he desires; any such limitation will 1ndeed be a potential

squrce of confllct between'ﬁse Westminster oriented Gamblans and
£

the government of a bigger Senegal. _
£ %

Whatever may be th form of government 1n the Senegamblan .

'on—-whether an lntegrated unitary Senegambia or a federal

Senegambia--the prescriptions of the political theorist or the Ar

e

/\'
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. institutional devices of a constitutional lawyer cannot provide

the needed safeguards for the protection of the Gambians as a
mihority'group; habits of tolerance must be widely diffused if

institutional protection of the minorities,is to be éffective,

.

and by the same habits of tolerance can the dlfferlng ways of

llfe in th;\two countrzes be reconc11ed.20

«

N

/pf,ﬂ“ ‘ A 1 . . T

205 A, de Smith: Federalism, Humam—Rights, and .the Pro-.

tection of Minorities in D.P. Currie (ed.) Federalisn in "“the
New Nations of Africa (Chlcago, 1954), p. 279. -,
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The Constitution of the Republic of The Gambia <
.
+
No. 1 or 1970.. :
Assented to in Her Majesty's
name this Twenty-fourth day of -
April, 1970.
A. S, Jack,
Acting Governor-General.
* ‘:
. P : < 1
AN Acr to establish and to make provision for
the Constitution of the Republic of The Gambia.
) Date of
[ 24th April, 1970. ] commence- -
ENACTED by The Parliament of The Gambia. Enactment.
) CHAPTER1 | oy
(Y . " 4
THE REPUBLIC- . Dotamtion -
1. The Qambia is a Soversign Republic, L Rie.
2. The Public'Seal of the Republic shall'be such device as Pacliament Public Seal.
shall preseribe, ‘ . ' . :
M - F
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The Constitution of the Republic of The Gambia o

CHAPTER [y
Cfi'IZENSHIP

Persons who *  3—(1) Every person. who, having been
becor:: :-u? 17th February, 1965 a citizen of the Unitqd_ Kingdom and Colonies or a

Provided that a persbn shall not become a citizen of The Gambia
- - by virtue of this subsec on if— .

" (a) neithér of hizg

1

yparents nor any of his grandparents was born
in~The Gambia; or )

(b).neither of his pareats was naturalized in The Gambia as 3
British subject under the. British Nationality Act, 1948, (a) or
before that Act came into force, :

(2} Every person who, on i_?th Februaxy' . 1965, is a citizen of thc‘
Unitcc? Kingdom and quonics— . ) T

-(a) -having become such a citizen under. the British Natiopality.
Act 1948 by 'virtue of his having beeq naturalised im~The
Gambia as a Britisltﬁubject before that Act came into force; or

" (b) baving become such a ctizen by virtue of big haviog been
. naturalised or registered in The Gambia under that Act,
" shall become a citizen of The Gambia on I8th February 1965,

(3) Every person who, having:been born outside The Gambia, is.on
17th February 1965 a citizen of the United Kingdom and Colonies or a
. British protected person, shall, if his father becomes, or would but for
Tiis death have become a citizen of The Gambia by virtue of subsection (1) .
or subsection (2) of this section, become a citizen of The Gambia on
18th February 1965. :

Pensons "~ 4—(1) Any person who, but for the proviss to subsection (1) of
entitled to  section 3 of this Constitution, would be a citizen of The Gambia by virtue
bo registered of that subsection shall be entitled, upon making application before the
a3 citizens by  specified date in such manner as may be prescribed by or under an Act of
virtw of con- Parliament, to be registered as a citizen of The Gambia:

pection with C . N . . . :
The Gambia  Provided that a _person who_Mot attained the age of twenty-one
before 18ih years (othet than a woman who is or has been married) may not bimself
February make an application under this subsccqon. but an application may be made
1968, on his behalf by his parent or guardian, ]

) L, S
" (2) Any woman who, on 17th February 1965, hns‘ecn&gmcd to
a4 persop— . ; : e -
(a) who becomes a citizen of The Gambia by virtue 61‘ section 3
of this Constitution; or :

" (@) 11 and 12 Geo. 6. ¢. 56, -
* .y

orn in The Gambia, is o -
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(&) who, having died before 18th February 1965, would, but for his
death, have become a citizen of The Gambia by virtue of that
section .

. but"whose marriage has been terminated by death or dissolution before
+ 18th February 1965 shall be entitled, .upon making application in such
manner as may be prescribed by or under an Act of Parliament, to be
registered as a citizen of The Gambia, -

ment, to be registered as a citizen of The Gambia,
(4) In this section “the specified date” means —

(a) in relation to a person to whom subsection (1) of this section )
refers, 18th February 1967; and

(6) in relation to 2 woman to whom subsection (3) of this section
refers, 18th Fcbr_uary I_967 or the ex;_:irat‘ion of a period of two

(whichever is the later), . .
or such later date ag may in any particular case be prescribed by or .
under an Act of Parliament. :

Shecivery person bon in The Gambia after 17th February 1965 peryons bora

shall"become  itizen of The Gambia ot o of his birth: in The Gain-
: . bia after 17th
" Provided that a person shall not become a citizen of The Gambia by February
virtue of this section if at the time of his birth— 1963,

(a) neither of his parents is a-citizen of The Gambia and his father
possesses such immunity from suit and legal process as is
"accorded to the envoy of a foreign sovereign power accredited

to The Gambia; or. . T
(b) his father is a citizen of a country with which The Gambia is at
. war and the birth occurs in a place then under occupation by
that country. ) ‘

6. A person born outside _,'ﬁééambia after 17th February 1965 Persoas bom
shall become a citizen of The Gambia at the date of his birth if, at that ouside The
date, his father is a citizen of The Gambia otherwise than by virtue of thiy Gambia after
section or section 3(3) of this Constitution. ) 17th February

. - , 1565,
7. Any woman who is married to a citizen of The Gambia or who Martage to

has been married to 2 man who was, during the subsistence of the marriage, cltizenolThe .

a citizen of The Gambia shall be catitled, upon making application in G, 0o "
such manner as may be prescribed by or under an Act of Parliament, to '
be registered as a citizen of The Gambia, , :

A . .-

- »

~
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Common-~ - 8—(1) Every person who, under this Constitution or ﬁﬁr Act of
wealthcitizen- Parliament, is a citizen of The Gambia or who, uader any cnactment for
ship. "the time being in force in any country to which this section applies, is a
citizen of that country shall, by virtu¢ of that citizenship, have the status
of a Commonwealth citizen. ‘ , : -
(2} Every person who is a British subject without citizenship ynder the
British Nationality Act 1948, or who continues to-be a British subject
under section 2 of that Act, shall, by virtue of that status, have the status
\of rCommonwealth citizen. :

(3) The countries to which: this section aﬁﬁiics are the Usdlted "-'., ,

Kingdom and Coloni¢s, Carda, Australia, New Zealand, India, Pakistan,
** Ceylon, Ghana, Malaysia, Nigeria, The Republic of Cyprus, Sierra Leone,
" Tanzania, Jamaica, Trinidad and Tobago, Uganda, Kenya, Malawi,

Malta, Zambia, Singapore, Guyana; . Botswana, Lesotho, Barbados,

Mauritius and Swaziland.

(#) Subsection (3) of this section may fro time to time be amended
. by resolution -of the House of Represe . _

Powers of 9~—(1) Parliament may make *grovisiOn. for the acqyisition of

Parlioment.  Citizenship of The Gambia by persons who are not eligible or who are no
lopger eligible to become citizens of The Gambia under the provisions
of this Chapter.” S yo , .

o (2) Parliament x‘n'ay' make provision authorising the Minister to
deprive of his citizenship of The Gambia any person who is a citizen of
The Gambia otherwise than by virtue of saction 3, section 5 or section 6

" of this Constitution. . .

. (3) Parliament may make provision for the i‘cnunciition by any
persan. of his citizenship of The Gambia. A

~

7 lvation 10—(1) If the Minister is SatisEied that any citizen of The Gambia

* ofcitizcnship has atany time after 17th February 1965 acquired by registration, naturali-
on acquisi- 5ation or other voluntaty and formal act (other than marriage) the -

tlon or excr- Citizenship of any country other than The Gambia, the Minister may by
cise of right order deprive that person of his citizenship. R
o oy e th:.bj:niitcr is satisfied that any citizen of Thé Gambia bas
: - at ‘any time after 3th February 1965, voluntarily claimed and exercised
* in 2 country other than The Gambia any rights available to him under
the law of that copntry, being rights accorded exclusively to its citizens,
‘ne Minister may by order deprive that person of his citizenship,
Procedure for . 11.—(1) Befors.any order is made under section 10 of this Constitu-
deprivation  tion or under a law made in pursuance of ssction 9(2) of this Constitution
ofcitizenship. depriving a person of his citizenship of The Gambia, the Minister shall-
give that person notice in writing informing hint of the ground on which
the order is proposed to.be made and of his right to have his case referred
to & committee of eaquiry. N - >
s

N s

.
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. - (2) If any person to whom notice is given applits to have his case

f* ' referrpd to a committee of enquiry the Minister shall, and in any other

oS ; case the Minister may, refer the case to a committee of enquiry which he

‘ shall appoint for that purpose and which shall consist of a chairman who

shall be selected by the Chief Justice from among persons who are entitled

to practise as a barrister or a solicitor in The Gambia and’ two other
members who shall{be selected by the Mintister. )

the € ittee shall hold an enquiry in such manner as the Minister may

difect submit its report to the Minister; and the Miister shall have

regard to the report in determining whe to make the order but shall
" not be obliged to act in accordance with any recommendation contained
_in the report. : .

"1, (3) Where any case is referred to a committee under this section,

- 12—1) In this Chapter— e N

“British protected person” means a person who is a British
protected person for the purposes of the British Nationality Act
1948; and T ~

“the Minister” means the Minister who is for the time being
responsible for matters relating to citizenship of The Gambia.

(2) For the purposes of this Chapter, a person born aboard a
registered ship or aircraft, or aboard an unregistered ship or aircraft of
the Government of any countyy, shall be deemed to have been born in
the place in which the ship or ai was fegistered or, as the case may be,
in that country.

K . (3) Any Teference in thi

Chapter to the national status of the father

Interpro-
taticn. -

of a person at the time of that person's birth shall, in relation to a person

born after the death of his father, be construed as a referede to the
national status of the father at the time of the father’s death; and
where that death occurred before 18th February 1965 and the birth
occurred after 17th February 1965 the national status that the father

'7 -would have had if ke had died on 18th February 1965 shall be deemed to
be his national status at the time of his‘dcath.

CHAPTER Il

. PRQTECTION OF FUNDAMENTAL RIGHTS

- . AND FREEDOMS .

13. Whereas person in The Gambia is entifled to the funda-

mental rights and freedoms, that is to say, the right, whatever his race,

place of origin, political opinions, colour, Mor sex, but subject to

respect for the ri#ﬂs and freedoms of others' and for the publiginterest,
lo each and all of the follgwing, namely— - v

(a) life, liberty, security of the person and the protection of the law:

i ) . (bj fréedom of conscience, of expression and of assembly and
association; and

Fd
1
a

Fundamental
rights and
freedoms.
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{c) protection for the privacy of his home and other property and
« from deprivation of property without compensation,
the provisions of this Chapter shall have effect for the purpose of affording
protection to those rights and freedoms subject to such limitations of that
protection as are contained in those provisions, being limitations designed

_to ensure that the enjoyment of the said rights and freedoms by any

protection of

right to life.

Protection
o of right to
_ personal
« liberty.

d*,:::‘:‘ .

person does not prejudice-the rights and freedoms of others or the public
interest. . . ‘

" 14—(1) No person shall be deprived of his life intenticnally save ‘in
execution of the sentence of a court in respect of a crjminal offence under

the law of The Gambia of which he has been convicted.

(2) Without prejudice to any lizi_bilily for a contravention of any .

other law with respect to the use of force in such cases as are hereinafter
mentioned, a person shall not be regarded as having been deprived of his
life in contravention of this section if he dies as the tesult of the use of
force to such extent as is reasonably justifiable in the circumstances of
the case— ‘

(a) for the defence of any person from violence or for the dcféncc
of property; ’ s

or
(b} in order to gffect a lawful arrest or to prevent the escape of a
person lawfully detained;

“(c) for the purpose of suppressing a riot, insurrection or mutiny; or

{(d) in order to prevent the commission by that person of a criminal
"offence,
orif hc‘dics as the result of a lawful act of war.

15.—(1) No person shall be deprived of his personal liberty save
as may be authorized by law in any of the following cases, that is to say:—

(@) in execution of the sentence or order of a court, whether
established for The Gambia or some other country, in respect
of a criminal offence of which he has been convicted;

(b) in_execution of the order of the Supreme Court or the Court
of Appeal punishing him for contempt of that court or of
another court or tribunal;

(¢} in execution of the order of a court made to secure the ful-
filment of any obligation imposed on him by law;
\

the order of a court;

{¢) upon reasonable suspicion of his having committed, or being
about to commit, a criminal oﬂ“endundcr the law of The
Gambia;

(A

(d) for'the purposc of bringing him before a court in exeeution of *
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_(f) under the order of a court or with the consent of his parcat or
guardian, for his education or welfare during any period
ending not later than the date when he attains the.age of
cighteen years; * - «

(g) for the purpose of preventing the spread of an infectious or
contagious disease;

(%) in the case of a person who is, or is reasonably suspected to be,
of unsound mind, addicted to drugs or alcohol, or a vagrant.
for the ‘purpose of his care or treatment or the: protection of
the community; .

(i) for the purpose of preventing the unlawful entry of that person
into The Gambia, or for the purpose of effectirig the expulsion,
extradition or other lawful remova! of that person from The
Gambia or for the purpose of restricting that person while he
is being conveyed through The Gambi2 in the course of his
extradition or removal as a convicted prisoner from gone
country to another; or ‘Qg\:’

1{j) to such extent as may be necessary in the execution of a lawful
.~ order requiring that person to -remain within a specified area
within The Gambia, or. prohibiting him from being within
such an area, or to such extent as may be reasonably justifiable

for the taking of proceedings against that person with a view

to the making of any sach order or relating to such an order

_ after it has been made, or to such extent as may be reasonably

justifiable for restraining that person during any visit that he is
permitted to make to‘any part of The Gambia in which, in
consequence of any such order, his presence would otherwise
be unlawful.

(2) Any person who is arrested or detained shall be informed as soon
as reasonably practicable, in a language that he understands, of the
reasons for his arrest or detention.

(3) Any person who is arrested or detained—

(a) for the purpose of bringing him before a court in execution of
_the order of a court; or i

(#) upun reasonable sus&cion of his having cormittcd, or being
about to commit, a criminal offence under the faw of The
Gambia; :

~and who is not released, shall be brought without’undue delay before

a court.

(4) Where any person is brought before a court in execution of the

. order of a court in any proceedings or upon suspicion of his having com-

mitted or being about to commit an offence, he shall not be thereafter
further held in custody in connection with those proceedings or that
offence save upon the order of a court. .

i

- N

N
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(5) 1f any person arrested. or detained as mentioned in 'subsection
(3X) of this section is not tried within a reasonable time, then, without
prejudice]to any further proceedings that may be brought against him, he
shall be released either unconditionally or upon reasonable conditions,
including in particular such conditions as are reasonably necessary to
ensure that he appears at a later date for trial or for proceedings pre-
liminary to thial. - :

(6) Any person who is unlawfully arrested or detained by any other
person shall be entitfed™o compensation therefor from that other person
or fromany other person or authority on whose behalf that other person

was acting. . .

Protection 16.—(1) No person shall be hejd in slavcrylor servitude.

from’ slavery
and forced +(2) No person shall be required to perform forced labour.

labout, .
(3) For the purposes of this section, the expression “forced labour™
1

does not include— - ' . . .-

(a) any labour required in consequence of the sentence or order
of a court; -

(b) labour required of any person while he is lawfully detained that,
though not required in'consequence of the sentence ¢r order of
a court, is reasonably necessary in the interests of hygiene or
for the maintenance of the place at which he is. detained;

(c) any labour required of ‘a member of a disciplined force in

pursuance of his duties as such or, in the case of a person who -

has conscientious objections to service as a member of a naval,
military or air force, any labour that that.person is required by
law to perform in place of such service;

(d) any labour -required duﬁng any period of public emergency or

in the event of any other emergency or calamity that threatens
the life and well-being of the community, to the extent that the
requiring of such labour is reasonably justifiable in the cir-
cumstances of any situation arising or existing during . that
period or as a result of that other emergency or calamity, for
the purpose of dealing with that situation; or

\€) any labour reasonably. required as part of reasonable and

/~normal. communal or other civic obligations.

17.—{1) No person shall be subjected to torture er inhuman or de-

Protection  orading punishment or other treatment.

frdm in-

human " (2) Nothing contained in or done under the authority of any law

trealment.  cha)| be held to be inconsistent with or in contravention of this section to
the extent that the law_in/question authorises the infliction of any descrip-
tion of punishment that was [awful in The Gambia ¢h 23rd April, 1970,
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)‘ 18.—(1) No property of an;r description shall be taken possession of Protection
compulsorily and no right over or interest in any such property shall be from depri-

acquired compulsorily in any part of The Gambia except by or under the vation of r
provisions of a law that— o b property.

[V

(@) requires the payment of adequate compensation therefor; and

(b) gives to any person claiming such™compensation a right of
access, for the determination of his interest in the property and
the amount of compensation to the Supreme Court.

b

2) thhiﬁg contained in or done under the authority of any law .
shall be held to be inconsistent with or in contravention of subsection (1) -
of this section— : .

() to the extent that the law in question makes provision for the
taking of possession or acquisition of any property, interest or
right—

(1) in satisfaction of any tax, rate or due; .

(i) by way of penalty for breach of the law, whether under
o civil process or after conviction of a criminal offence -
under the law of The Gambia;
(itf) as an incident of a lease, tenancy, mortgage, charge, bill /
of sale, pledge or contract; : .- - .

(i) in the execution of judgmc.nth or orders of a court in
‘ proceedings for the determination of civil rights or
obligations; ’

(¥) in circumstances where it is reasonably necessary so to'do |
because the property is in a dangerous state or injurious
to the health of human beings, animals or plants;

{¥!) in consequence of any law with respect to the limitation '
of actions; or

(vi) for so long only as may be necessary for the purposes of
any examination, investigation, trial or inquiry or, in the
case of land, for the purposes of the carrying out thercon
.of work of soil conservation or the conservation of other
natural resources or work relating to agricultural develop-
ment or improvement (being work relating to such
development or improvement that the owner or occupier
of the land has been required and has without reasonable
excuse refused or failed to carry out), and except so far as
that provision or as the case may be, the thing done under
the authority thercof is shown not to be reasonably
justifiable in a democratic society; or '
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" (b) to the extent that the law in question makes provision for the “/
taking of possession or acquisition of anhof the following

property (including an interest in or & right-ever property)
that is to say:— . ‘ .

(i) enemy property;

(i) preperty of a deceased person, a person of unsound mind
or a person who has not attained the age of eighteen
years for the purpose of its administration for the benefit
of the persons entitled to the beneficial interest therein;

L d

(ifl) property of a person adjudged bankrupt or a body
corporate in liquidation, for the purpose of its administra-
tion for the benefit of the creditors of the bankrupt or
body corporate and, subject thercto, for the benefit of
other persons entitled to the beneficial interest in the

* property: or -

(iv) property subject to a trust for the purpose of vesting the
property in persons appointed as trustees under the
instrument creating the trust or by a court or, by order
of a court, for the purpose of giving effect to the trust,

(3) Nothing contained in or done under the authority of any Act of
Parliament shall be held to be inconsistent with or’in contravention of this
section to the extent that the Act in question makes provision for the
compulsory taking of possessidn of any property, or the compulsory
acquisition of any interest in or right over property, where that property.
interest or right is held by a body corporate established by law for public
purposes in which no moneys have been invested other than moneys
provided by Parliament.

{4) The provisions of this section shall apply in relation to the com-
pulsory taking of possession of property of any description and the
compulsory acquisition of rights over and interests in such property by or
on behalf of the Republic.

19.—(1) Except with his own consent, no person shall be subjected
to the search of his person or his property or the entry by others on his

EN

(2) Nothing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision—

() that is rcasonably required in the interests of defence, public
. safety, public order, public morality; public health, town and
country planning, the development and utilisation of mineral
resources, or the development or utilisation of any property
for a’purpose beneficial to the community;-

(6) that is reasonably required.for the purpose of protecting the
rights or freedoms of other persons;
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(c) that authorises an officer or agent of the Government of The
Gambia, a local government authority or a body corporate
established by law for public purposes to enter on the premises
of any person in order to inspect those premises or anything
thereon for the purpose of any tax, rate or due or in order to
carry out work connected with any property that is lawfully
on those premises and that belongs to that Government,
authority or body corporate, as the case may be; or

(d) that authorises, for the purpose of enforcing the judgment or
order of a court in any civil proceedings, the scarch of any
person or property by order of a court orentry upon any
premises by such order, :

and except so far as that provision or, as the case may be, anything done
under the authority thereof is shown ot to be reasonably justifiable in a
democratic society. :

20.—(1) If any person is charged with a criminal offence, then, unless
the charge is withdrawn, the case shall be afforded a fair hearing within
reasonable time by an independent and impartial court established by law.

(2) Every person who is charged with a criminal offence—

(a) shall be presumed to be innocent until he is proved or has
pleaded guilty;

(b) shall be informed as soon as reasonably practicable, in a
language that he understands and in detail, of the nature of the
offence charged; :

Provisions -
to secure
protection
of law.

(c) shall be given adequate time and facilities for the preparation

of his defetce;

(d) shall be permitted to defend himself before the court in person
or, at his own expense, by a legal representative of his own
choice;

(e) shall be afforded facilities to examine in person or by his legal
representative the witnesses called by the prosecution before

the cquit, and to obtain the attendance and carry out the,

examinatipn of witnesses to testify on his behalf before the
same conditions as those applying to witnesses
called by the prosecution; and

(f) shall be permitted to have without payment the assistance of an
interpreter if he cannot understand the language used at the
triat of the charge, .

and except with his own consent the trial shall not take place in his absence

unless he so conducts himself as to render the continuance of the pro-
ceedings in*his presence impracticable and the court has ordered him
to be removed and the trial to proceed in his absence.
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(3) When a person is tried for any criminal offence, the accused .

person or any person authorised by him in that behalf shall if he 50
requires and subject to payment of such reasonable fee as may be pre-
scribed by law, be given within a reasonable time after judgment a copy
for the use of the accused person of any record of the proceedings made
by or on behalf of the court.

(4} No person shall be held to be guilty of a criminal offence on
account of any act or omission that did not, at the time it took place,
constitute such an offence, and no penalty shall be imposed for any
criminal offence that is severer in degree or description than the maximum
penalty that might have been imposed for that offence at the time when
It was committed. )

(5). No person who shows that he has been tried by a competent court
for a criminal offence and either convicted or acquitted shall again be
tried for that offence or for any other criminal offence of which he could
have been convicted at the trial for that offence, save upon the order of a
superior court in the course of appeal or review proceedings relating to
the conviction or acquittal.

* (6) No person shall be tried for a criminal offence if he shows that
he has been pardoned for that offence,

(7) No person who is tried for a criminal offence shall bc. compelled
to give evidence at the trial.

(8) Any court or other adjﬁdicating authority prescribed by law for

the determination of the existence or extent of any civil right or obligation,

shall be established by law and shall be independent and impartial: and
where proceedings for such a determination are instituted by any person
before such a court or other adjudicating authority, the case shall be given
a fair hearing within a reasonable time. :

(9) Except with the agreement of all the parties thereto, all pro-
ceedings of every court and proceedings for the determination of the exis-
tence or extent of any civil right or obligation before any other edjudicat-

ing authority, including the announcement of thexdecision of the court
or other authority shall be held in public.

(10) Nothing in subsection (9) of this section shall prevent the court
or -other adjudicating authority from excluding from the proceedings
persons other than the parties thereto and their legal representatives to
such extent as the court or other authority—

(@) may by law be empowered to do and may consider necessary
or expedient in circumstances where publicity would prejudice
the interests of justice or in interlocutory proceedings or in the
interests of public morality, the welfare of persons under the
age of cighteen years or the protection of the private lives of

. persons concerned in the proceedings; or

/ .
/-

/

[ )
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i (b) may by law be empowered or required to do in the interests of
; defence, public safety or public order. '

(11) Nothing contained in or ‘done under the authority of any law
.shall be held to be inconsistent with or in contravention of— :

(@) subsection (2}a) of this section to the extent that the law in
question imposes upon any prson charged with a criminal
offence the burden of proving particular facts;

(b) subsection {2)(d) of this section 'to the extent that the law in
question prohibits legal representation in proceedings before a
court, by whatever name called administering customary law
91‘ before another court on appeal from such a court;

(c) subsection (2)e) of this section 1o the extent that the law in
question imposes reasonable conditions that must be satisfied
if witnesses called to testify on behalf of an accused person
are to be paid their expenses out of public funds; or

{d) subsection (5) of this section to the extent that the law in
" question authorises a court to ry 2 member of a disciplined
force for a criminal offence notwithstanding any trial and
] conviction or acquittal of that member under the disciplinary
R law of that forcs, so, however, that any court so trying such a
member and convicting him shall in sentencing him to any
punishment take into account any punishment awarded him
under that disciplinary law.

Nl

(12) In the case of any person who is heid in lawiul detention the
provisions of subsection (1), paragraphs (d) and {¢) of subsection {2} and
subsection (3} of this section shall not apply in relation to his trial for a
criminal offence under the law regulating the discipline of persons held
in such detention.

(13) in this\sa:nion “criminal offence” means a criminal offence
under the law of The Gambia.

21.—(1) Except with his own consent, no person shall bs hindered
in the enjoyment of his freedom of conscience, including frecdom of
thought and of religion, freedom to change his religion or beliel and

v freedom, cither alone or in community with others, and both in public
and in private, to manifest and propogate his religion or beliel in worship,
teaching, practice and observance.

(2) Except with his own consent (or, if he is & ininor, the consent of
his guardian) no person attending any place of education shall be required
to receive religious instruction or to take part in or attend any religious
ceremony or observance if that instruction, ceremony or observance
relates to a religion other than his own.

Protestion of
freedom of
conscicice.
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(3) Every religious community shall be entitled, at its own expense,
to establish and maintain places of education and to manage any place of
education which it wholly maintains; and no such community shall be
prevented from providing religious instruction for persons of that com-
munity in the course of any education provided at any places of education
which it wholly maintains or in the course of any education which it
otherwise provides,

(4) No person shall be compelled to take any oath which is contrary
to his religion or belief or to take any oath in a manner which is contrary
to his religion or belief. .

(5) Nothing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision which is reasonably
required—

(a) in the interests of defence, public safety, public order, public
morality or public health; or

() for the purpose of protecting the rights and freedoms of other
persons, including the right to observe and practise any religion
without the unsolicited intervention of members of any other
religion,

and except so far as that provision or, as the case may be, the thing done
under the authority thereof is shown not to be reasonably justifiable in a
democratic society, .

(6) References in this section to a religion shall be construed as in-
cluding references to a religious denomination, and cognate expressions
shall be construed accordingly.

22.—1) Except with his own consent, no person shall be hindered
in the enjoyment of his freedom of expression, including freedom to hold
opinions without interference, freedom to reckive ideas and information
without interference, freedom to communicate jdeas and information
without interference (whether the communication be to the public generally
or to any person or class of persons) and freedom from interference with
his correspondence.,

{2) Nothing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision—

(@) that is reasonably réquired in the interests of defence, public

safety, public order, public morality or public health;

() that is reasonably r:guircd for the purpose of protecting the
reputations, rights and freedoms of other persons or the private
lives of persons concerned in [egal proceedings, preventing the
disclosure of information received in confidence, maintaining
the authority and independence of the courts or regulating
the technical administration or the technical operation of
telephony, telegraphy, posts, wireless broadcasting or
television; or

385
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I(c) that imposes restrictions upon public officers, and except so far
as that provision or, as the case may be? the thing done under the auntho-
rity thereof is shown not to be reasonably justifiable in a democratic

; ) society,

23.—(1) Except with his own consent, no person shall be hindered Protection of
" ’ in the enjoyment of his freedom of assembly and association, that is to say, freedom of
’ his right to assemble freely and associate with other persons and in assembly and
particular to form or belong to trade unions or other associations for the association,
protection of his interests. ’ :

(2) Nathing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision-—

() that is reasonably required in the interests of defence, public <
safety, public order, public morality or public health;

(&) that is reasonably required for the purpose of protecting the )
rights or freedomas of other persons; or . r

{c) that imposes restrictions upon public officers, and except so far
as that provisiomr or, as the case may bx, the thing done under
the authority thereof is shown not to be reasonably justifiable
in a democratic society,

24.—(1) No person shall be deprived of his freedom of MOVement, Protection of
that is to say, the right to move freely throughout The Gambia, the right freedom of
to reside in any part of The Gambia and immunity from expulsion from movement,
The Gambia. ‘ .

. \

. (2) Any restriction on a person's freedom of movement that is in-
» volved in his lawful detention shall not be held to be inconsistent with or
in contravention of this section.

(3) Nothing contained in or done under the authority of any law shall
be held to be inconsistent with or in contravention of this section to the
extent that the law in question makes provision—

(a) for the imposition of restrictions on the movement or residence -
within The Gambia of any person or on any person’s right to
leave The Gambia that are reasonably required in the interests
of defence, public safety or public order;

() for the imposition of restrictions on the movement or residence
within The Gambia or on the right to leave The Gambia of
persons generally or any class of persons in the interests of
defence, public safety, public order, public morality or public
health and except so far as that provisioncor, as the case may
be, the thing done under the authority thereof is shown not to
be reasonably justifiable in a democratic society;
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() for the imposition of restrictions, by order of a court, on the

movement or residence within The ‘Gambia of any person or

. on any person's right to leave The Gambia either in con-

sequence of his having been found guilty of a criminal offence

i ' under thie law of The Gambia or for the purpose of ensuring

that he appears befole a court at a later date for trial of such a

criminal offence or for proceedings preliminary to trial or for

proceedings relating to his extradition or lawful renoval from
The Gambia; )

{d) for the imposition of restrictions on the freedom of movement
of any person who is not a citizen of The Gambia;
(o

for the imposifion of restrictions on the acquisition or use by
x40y person of land or other property in The Gambia;

(f) for the imposition of restrictions upon the movement or
residence within The Gambia or on the right to leave The
Gambia of any public officer; v

(g) for the'removal of a person from The Gambia to be tried or
punished in some other country for a criminal offence under
the law of that other country or 10 undergo imprisonment in
some other country in execution of the sentence of a court in
respect of a criminal offence under the law of The Gambia of
which he has been convicted; or

. i <
(h) for the imposition'of mn the right of any person to *
leave Thz Gambia that are reasonably required in order to
secure the fulfilment of any obligations imposed on that person
by law and except so far as that provision or, as the czse may

(4) If any person whose freedom of movement has been restricted by
virtue of such a provision as is referred to in subsection- (3)(a) of this
fon SO requests at any time during the period of that restriction not
/eal'lier than three months after the order was .made or three months after LTy
he last made such a request, as the case may be, his case shall be reviewed 4
by an independent and impartial tribunal presided over by a person .
appointed by the Chief Justice from among persons who are entitled to s
practise as a barrister or a solicitor in The Gambia, '

(5) On any review by a tribunal in pursuance of subsection (4) of this
section of the case of any person whose freedom of movement has been
restricted, the tribunal may make recommendations concerning the
necessity or expediency of the continuation of that restriction to the
authority by whom it was ordered: .

- Provided that authority, unless it is otherwise provided by law, shall
not be obliged to act in-accordance with any such recommendations.

be, the thing done under the authority thereof is shown not 1o
be reasonably justifiable in a democratic society, . /u\ -
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25.-\{1) Subject to the provisions of subsections (4), (5) and (7) of Protection P
this section, no law shall make any provision that is discriminatory either from dis-

of itself or in its effect. Jrimination '

(2) Subject to the provisions of subsections (6), (7) and (8) of this ?m:::s of

scction, no person shall be treated in a discriminatory manner by any

person acting by virtue y any written law or in the performance of the ™ ¢ » .
functions of any public0ffice or any public authority. ST \(
(3) In this section, the expression “discriminatory” means affording
"different treatment to different persons attributable wholly or mainly to
their respective descriptions by race, tribe, place of origin, political
opinions, colour or creed whereby persons of one such description are
subjected to disabilities or restrictions to which persons of another such -
description are not made subject or are accorded privileges or advantages
which are not accorded to persons of another such description.
(4) Subsection (1) of this section shall not apply, to any law so far
as that law makes provision— ' )
(a) for the appropriation of public revenues or other public funds;
(b) with respect to persons who are not citizens of The Gambia;
(¢) for the application, in the case of persons of ‘any such descrip-
: tion as is mentioned in subsection (3) of this section {or of
persons connected with such persons), of the law with respect
to adoption, marriage, divorce, burial, devolution of property
on death or other like matters which is the personal law of
persons of that description; :
(d) for the application of customary law with respect to any matter
in the case of persons who, under that law, ar¢ subject to that R

law; or

(¢) whereby persons of any such description as is mentioned in
subsection (3) of this section may be subjected to any disability
or restriction or ma accorded any privilege or advantage
which having regard td jts nature and to special circumstances
pertaining to those persons or to persons of any other. such
description, is reasonably justifiable in a democratic society.
N
(5} Nothing contained in any law shall be held to ‘be inconsistent:
“with or in contravention o section (1) of this section to the extent that
it makes provision with res ards or qualifications (not being
standards or qualiﬁcatior[; specifically ¥glating to race, tribe, place of-
origin, political opinions, tolour or creed quired of any person
who is appointed to or to act in any office in the puklic service, any
in a disciplined force, any office ia t“e service
authority or any office in a body corporate establishe

purposes, -

law fgnpablic
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(6) Subsection (2) of this section shall not apply to anything which is
expressly or by necessary implication authorised to be done by any such
provision of law as is referred to in subsection (4) or subsection (5) of
this section.

. (7 Nothing contained in or donc under the authority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision whereby persons of
any such description as is mentioned in subsection (3) of this section may
) be subjected to any restriction on the rights and freedoms guaranteed by
scctions 19, 21, 22, 23 and 24 of this Constitution being such a restriction
as is authorised by section 19(2), section 21(5), section 22(2), section 23(2)
or paragraph (a) or paragraph (b) of section 24(3), as the case may b=,

(® Nothing in subsection (2) of this section shall affect any discretion
relating to the institution, conduct or discontinuance of civil or criminal
proceedings in any court that is vested in any person by or under this
Constitution or any other law, :

Derogations 26. Nothing contained in or done under the authority of an Act of
feom funda- Parliament shall be held to be inconsistent with or in contravention of
mental rights 5ection 15 or section 25 of this Constitution to.the extent that the Act
and freedom authorises the taking during any period of public emergency of measures
under cmer- that are reasonably justifiable for dealing with the situation that exists
goncy powers, in The Gambia during that period.

Protection of 27.—(1) When a person is detained by virtue of any such law as is
rsons do. Fefcrred to in section 26 of this Constitution the following provisions
t‘:lned under shall apply, that is to say:—

f:::’“"cy (@) he shall, as seon as reasonably practicable and in any case not
' more than seven days after the commencement of his detention,
be furnished with a statement in writing in a language that he

understands specifying in detail the grounds upon which he is

detained;

(b) not more than fourteen days after the commencement of his
detention, a notification shall be published in the Official
Gazette stating that he has been detained and giving particulars
of the provision of law under which his detention is authorised;

. (c) not more than one month after the commencement of his
detention and thereafter during his detention at intervals of
not more than six months, his case shall be reviewed by an
independent and impartial tribunal established by law and
presided over by a person appeinted by the Chief Justiceé from
among persons who are entitled to practise as a barrister or a
solicitor in The Gambia;

(d) he shall be afforded reasonable facilitics to consult a legal
representative of his own choice who shall be permitted to
make representations to the tribunal appointed for the review

: of the case of the detained person; and

""f?_,
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(e) at the hearing of his case by the tribunal appointed for the re-
view of his case he shall be permitted to appear in person or
by a legal representative of his own choice.

(2} On any review by a tribunal in pursuance of this section of the
case of a detained person, the tribunal may make recommendations con-
cerning the necessity or expediency of continuing his detention to the
authority by which it was ordered but, unless it is otherwise provided by
law, that authority shall not be oblugcd to act in accordance wnh any such
recommendations.

(3) Nothing contained in subsection (1}{d) or subsection (1)(e) of
this section shall be construed as entitling a person to legal representation
at public expense.

28.—(1) If any person alleges that any of the provisions of sections
13 to 27 (inclusive) of this Constitution has been, is being or is likely to be
contravened in relation to him (or, in the case of a person who is detained,
if any other person allegessuch a contravention in relation to the detained
person}, then, without prejudice to any other action with respect to the
same matter which is lawfully available, that person (or that other person)
may- apply to the Supreme Court for redress.

(2) Thé Supreme Court shall have originai.jurisdiction—

(a) to hear and dctermine any application made by any person
in pursuance of subsocnon (1} of this section; and

(6) to dstermine any question arising in the case of any perspn
which is referred to it in pursuance of subsection (3) of this
section

and may tfiake such orders, issue such writs and give such directions ag it
may consider appropriate for the purpose of enforcing or securing/the
enforcement of any of the provisions of sections 13 to 27 (lncluswc) of
this Constitution:

Provided that the Suprcme Court may | E;chnc to exercise its powers
under this subsection if it is salisfied that allequate means of redress for
the contravention alleged are or have been available to the person con-
cemcd under any other law.

(3) If in any prowedmgs in any subordinate court any qucstnon
arises as to the contravention of any of the provisions of sections 13 to 27
(inclusive) of this Constitution, the person presiding in that court may,
and shall if any party to the proceedings so requests, refer the question
to the Supreme Court unless, 1n his opinion the raising of the question is
merely frivolous or vexatious.

(4) Where any question is referred to the Supreme Court in pursuance
of subsection (3) of this section, thc Supreme Court shall give its decision
upon the question and the court in which the question arose shall dispose
of the case in accordance with that decision or, if that decision is the
subject of an appeal under section 95 of this Constitution to the Court of
Appeal or to the Judicial Committee, in accordance with the decision
of the Court of Appeal or, as the case may be, of the Judicial Committee.

. :
Enfgrcement .
of protective
provisions.
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(5) Parliament may confer upon the Supreme Court such powers in
addition to those confarred by this section as may appear to be necessary
or desirable for the purpose of enabling that court more effectively to

- exercise the jurisdiction conferred upon it by this section.

(6) The Chief Justice may make rules with respect to the practice

and procedure of the Supreme Court in relation to the jurisdiction and

‘ powers conferred on it by or under this section (including rules with

respect to the time within which applications may be brought and
references shail be made to the Supreme Court).

Declaration 29.—(1) The President may, at any time, by proclamation which
of emergency. shall be published in the Official Gazette, declare that—

(@) a state of public emergency exists for the purposes of this
Chapter; or

(6) a situation exists which, if it is allowed to continue, may lead
to a state of public emergency. -

(2) Every déclaration made under subsection (1) of this section shall
lapse— :
(a) in the case of a declaration made when Parliament is sitting,
t the cxpiration of a period of seven days beginning with the
date of publication of the declaration: and

(&) in any other case, at the expiration of a peried of twenty-one
days beginning with the date of publication of the declaration,

unless it has in the meantime been approved by a resolution of the House
of Representatives supported by the votes of two-thirds of all the voting
members of the House,

{3) A declaration made under subsection (1) of this section may at
any time be revoked by the President by proclamation which shall be
published in the Official Gazette,

{4) A declaration made under subsection (1) of this section that has -

been approved by a resolution of the House of Representatives in
pursuance of subsection (2) of this section, shall, subject to the provisions
of subsection (3) of this section, remain in force 50 long as that resolution
remains in force and no longer. -

(5) A resolution of the House of chrcscnlzitivcs passcd. for the
purposes of this section shall remain in force for twelve months or such
shorter period as may be specified therein:

Provided that any such resolution may be extended from time to tire
by a further such resolution, supported by the votes of two-thirds of afl
the voting members of the House, each extension not exceeding twelve
months from the date of the resolution effecting the extension; and any

gsuch resolution may be revoked at any time by a resolution supported by
the votes of a majority of all the voting members of the House.

o
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(6) Any provision of this section that a declaration made under
subsection (1) of this section shall lapse or cease to be in force at any
particular time is without prejudice to the making of a further such declara-
tion whether before or after that time,

{7) The ident may summon the House of Representatives to meet
for the purposes of subsection (2) of this section notwithstanding that
Parliamefit then stands dissolved, and the persons who were members of
the House of Representatives immediately before the dissolution shall be
deemed, \for-those purposes, still to be members of that House but, subject
to the provisions of section 67(4) of this Constitution (which relates to
the election of the Speaker of the House of Representatives), the House
shall not, when summoned by virtue of this subsection, transact any
business other than debating and voting upon a resolution for the purposes
of subsection (2) of this section. -

- .
30.—(1) In this Chapter, unless the context otherwise requires—

“contravention”, in relation to any requirement, includes a failure
to comply with that requirement, and cognate expressions shall be
construed accordingly;

“court” means any court of law having jurisdiction-in The Gambia
other than a court established by a disciplinary law, and includes
the Judicial Commmittee and in sections 14 and 16 of this Consti-
tution a court established by a disciplinary law; .

“disciplinary law” means a law regulating the discipline of any
disciplined force;

“disciplined force” means—

(@ a naval, military or air force; e

-

Interpreta-
tion and
savings

) ) a Police Force; or ) \/

(c) a prison service;

“legal representative” means a person entitled to practise as a
barrister or a solicitor in The Gambia; and

“member”, in relation to a disciplined foree, includes any person
who, under the law regulating the discipline of that force, is subject
to that discipline. :

(2) In this Chapter “a period of public emergency” means any
period during which— _

(a) The Gambia is*at war; or

(b) a declaration is in force under subsection (1) of section 29 of
this Constitution.
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(3) in relation to any person who is a member of a disciplined force
raised under an Act of Parliament, nothing contained in or done under
the authority of the disciplinary law of that force shall be held to be in-
consistent with or in contravention of any of the provisions of this Chapter
other-than sections 14, 16 and 17 of this Constitution.

(4) In relation to any person who is a member of a disciplined force
raised otherwise than as aforesaid and lawfully present in The Gambia,
nothing contained in or done under the autherity of the disciplinary law
of that force shall be held to be inconsistent with or in contravention of
any of the provisions of this Chapter. 2

CHAPTER Iv
THE PRESIDENT
Part I
OFFICE OF PRESIDENT

31, There shall be a President of the Republic of The Gambia who
shail be Head of State and Commander-in-Chicf of the armed forces of
the Republic.

Part 1I
THE FIRST PRESIPENT OF THE GAMBIA

32.—(1) Notwithstanding the provisions of this Chapter, the first
President of The Gambia shall be the person who immediately before
24th April, 1970, holds the office of Prime Minister under the Constitution
of The Gambia established by The Gambia Independence Order, 1965(a),
and he shall assume office as President of the Republic on that date as if
he had been elected in pursuance of the provisions of this Constitution
and shall, unless he sooner dies or resigns, or unless he ceases to hold
office by virtue of section 37 or section 38 of this Constitution, continue
in office until the person elected President in the next following Presidential
election assimes office.

(2) On the assumption of his office under subsection (1) of this
section, the first President of The Gambia shail cease to be a member of
the House of Representatives and his seat shall be declared vacant.

Part Il

ELECTION, TENURE AND CONDITIONS OF
OFFICE OF THE PRESIDENT

33. A person shall be qualificd for election as the President if he js a
citizen of The Gambia who—

{a) has attained the age of 30 years, and
(a) S.I. 1965/135
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(&) is qualified to be registered as a voter for the purposes of
clections to the House of Representatives: Provided that a
Head Chief, notwithstanding any provision of law disqualifying
him to be registered.as a voter for the purposes of elections to
the House of Representatives, shall be qualified for election as
President if he otherwise fulfils the qualifications at paragraph
(a), {c) and (d) of this section, and

(c) in the case of an clection held on the dissolution of Parliament,

is nominated in such manner as may be prescribed by or under -

an Act of Parliament by not less than 100-persons registered
as voters for the purposes of elections to the House of Repre-
sentatives, and

(d) in the case of an clection held under section 3%(2)b) of this
Constitution, is an elected member of the House of Repre-
sentatives.

34.—(1) Whenever Parliament is dissolved an election shall be held
to the office of President in the manner prescribed by this section and
subject thereto, by or under an Act of Parliament for regulating. the
election of a President. -

(2) Where only one qualified candidate is validly nominated in an
clection of a President, the returning officer shall declare him to be elected
and where more than onc candidate is validly nominated the following
provisions shall apply— Y

(@) The candidates nominated for election to the House of Repre-
sentatives as elected members may, with the consent of the
Presidential candidate concerned, declare their preference for a
Presidential candidate and the Presidential candidate who
obtains the preference of more than one half of the total number

- . of persons elected as elected members of the House of Repre-
sentatives at that general election shall be elected as President.

(b) if no Presidential candidate is elected in accordance with the

provisions of subsection 2(a) of this section, the voting members-

shafl elect, by secret ballot, one of the Presidential candidates
who has obtained the preference of at least one elected member.

(3) Where an election is to be determined by secret ballot by the
voting members of the House of Representatives— -

(a) The Presidential candidate who obtains the votes of more than
one half the total number of the persons entitled to vote at such
ballot shall be elected President;

(b) where two ballots have been held and no candidate has obtained

entitled to vote thereat, the Presidential candidate who, at

Election of
President
after disso-
lution of
Parliament.

the votes of more than one half of the total number of pcrsoE/u

subsequent ballot, obtains the greatest numbers of votes cast
by the persons voting at such ballot shall be elected President.
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Roturning 35.—(1) The Chief Justice shail be the returning officer for the
Officer  at  election of a President.

olections of . ‘

Prosident, " (2) Any question which may arise as to whether—

(a) any provision of this Constitution or any law relating to the
clcction&g‘f)a President under section 34 or section 39 of this
Constitution has been complied with; or

& any pcrso\ has been validly elected as President under those
sections; r\ . .

shall be referred to and determined by the returning officer whose decision
shall be conclusive and shall not be questioned in any court.

Assump- . 36.—(1) The President shall assume office on the day following his

tion and election under section 34 and shall, unless he sooner djes Or resigns, or

teuro of  ypless he ceases to hold office by virtue of section 37 or section 38 of this

office. Constitution, continue in office until the person clected President at the
next following presidential election assumes office.

(2) Any person who is elected President and also member of the

House of Representatives at the same general election shall, on assuming

. office as President, cease to be a member of the House of Representatives
and his seat, shall be declared vacant,

{3) Upon his assumption of office, the President shall take and sub-
scribe the oath of allegiance, and the oath for the due execution of his
office as set out in the First Schedule to this Constitution,

Removal 37—1) If the Cabinet resolves, upon a resolution supported by the
of Presi-  votes of a majority of all the members of the Cabinet, that the question of
dent on the mental or physical capacity of the President to discharge the functions
grounds of  of his office ought to be investigated and informs the Chief Justice accord-
incapacity.  ingly, the Chief Justice shal} appoint a-board consisting of not less than
three persons selected by-him from among persons who are qualified as
medical practitioners under thé-Taw of The Gambia and the Board shall
enquire into the matter and shall make a report to the Chief Justice stating
the opinion of the board whether or not the President is, by reason of any

infirmity of mind or body, incapable of discharging the functions of his
office. :

(2) If the board reports that the President is incapabie of discharging
the functions of the office of President, the Chief Justice shall certify in

writing accordingly and thereupon the President shall cease to hold office. -

(3) Where the Cabinet resolves that the question of the mcntal-'dr/l
physical capacity of the President to discharge his functions ought'to be
investigated in accordance with the provisions of subsection (1) of this
section, the President shall, until another person assumes“the office of
President or the board, appointed in pursuance of subszction (1) of this
section, reports that the President is not incapable of discharging the
functions of his office (whichever is the earlier), cease to perform the
functions of his office and those functions shall be performed by~—
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(@) the Vice-Presiden

t,or

(6) during any period when there is no Vice-President or the Vice-

ident is absent from The Gambia or is unable, by reason of

mentul or physical infirmity, to discharge the funcions of his
office, any such Minister as the Cabinct shall appoint;

Provided that any pers

on performing the functions of the office of

President under this subsection shall not exercise the powers of the

President to revoke the app
Parliament, .

ointment of the Yice-President or to dissolve

(4) A motion for the purposes of subsection (1) of this section may be
proposed at any meeting of the Cabinet by any member thereof,

(5) For the purposes o

f this section—

(g} the Cabinet may act notwithstanding any vacancy in jts
membership or the absence of any member;

(b) a Certificate by the Chief Justice that the President is by reason
of mental or physical infirmity, unable to discharge the
functions of his office shall, jn respect of any period for which
it is in force, be conclusive and shall not be questioned in any

Court.

© 38.—(1) If notice in writing is*given to the Speaker of the House of. Removal
Representatives, signed by not less than one-half of all the members of of Presi-
the House of Representatives, of a motjon alleging that the President has dent for
committed any violation of the Constitution ot any gross misconduct and violation

specifying the particulars of

the allegations and proposing that a tribunal of Consti-

be appointed under this section to investigate those ailegations, the Speaker tution or

" shall— -

(a) if Parliament is ¢
within five days,

gross mis-
conduct,
hen sitting or has besn summoned to meet
cause the motion to be considered by the

House within 7 days of the notice; or

{b) if Parliament is not then sitting (and notwithstanding that it
may be prorogued) summon the House 1o meet within 2] days
of the notice and cause the motion to be considered at that

meeting,

(2) Where a motion under this section is proposed for consideration

by the House of Repressnta

tives, the House shall not debate the motion

but' the person presiding in the House shall forthwith cause a vote to be
taken on the motion and, if the motion is supported by the votes of not

less than two-thirds of all th
the motion to be passed.

(3) If a motion is decla
saclion—

e voting members of the, House, shall declare

red to be passed under subsection (2) of this
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(a) the Chicf Justice shall appoint a tribunal which shall consist
of a Chairman and not less than two others selected by the
Chief Justice, one of whom shall hold or shall have held high
judicial office; r .

(b) the tribunal shall investigate the matter and shall report to the
House of Representatives whether or not they find the parti-

culars of the allegation specified in the motion to have been
sustained; .

(c) the President shall have the right to appear and be represented
before the tribunal during its investigation of the allegations
against him. -

(4) If the tribunal reports to the House of Representatives that the
tribunal finds that the particulars of any allegation against the President
specified in the motion have not been substantiated, no further proceedings
shalt be taken under this section in respect of that allegation.

(5) If the tribunal reports to the House of Representatives that the
tribunal finds that the particulars of any allegation specified in the motion
have been substantiated the House may, on a motion supported by the
votes of not less than two-thirds of all the voting members of the House,
resolve that the President has been guiity of such violation of the Consti-

N tution or, as the case may be, such gross misconduct as is incompatible
with his continuance in office as President and, if the House so resolves,
the President shall cease to hold office upon the third day following the
passage of the resolution unless he, soconer dissolves Parliament.

(6) No proceedings shall be taken or continued under this section
at any time when Parliament is dissolv

Vacancy In 39.~(1) If the office of President becomes vacant by reason of the
offica of death or resignation of the President or by reason of the President ceasing

President to hold office by virtue of section 37 or 38 of this Constitution, the Vice-
" President shall assume the office of President.

(2) If the office of President becomes vacant as aforesaid in circum-
stances in which there is no Vioc-Pn;sjdent—

(a) until a Presidegt assumes oﬁicc in accordance with this section
or section 36 of this Constitution the functions of the office of

President shall be performed by such Minister as the Cabinet
shall appoint; :

(8} unless Parliament is dissolved and notwithstanding that it may
be prorogued, the House of Representatives shall meet on
the fourteenth day after the office of the President becomes
vacant, or on such earlier day as may be appointed by the

Speaker and the voting members by secret ballot as

President one of the elected members qualifed_in accordance
N with section 33 and in accordance with the provisions of sub-
) jou (3) of section 34 of this Constitution;

397
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(c) a person clected as President under this section shall assume
the office of President on the day upon whlch he is declared
to be elected.

(d) a person clected as President under thls sccuon shaﬂ on
assuming office as President, cease to bc a member of the
House of Representatives and his seat shall be declared vacant.

(3) Whenever the President is absent from The Gambia or considers
it desirable so to do by reason of illness or any other cause he may by
dircction in writing, authorise the Vice-President to discharge such of the
functions of the office of President as he may specify and the Vice-President
may discharge those functions until his authority is revoked by the
President,

(4) If the President is incapable by reason of physical or mental
infirmity of discharging the functions of his office MW
such a nature that the President is unable to authorise another pers
under this section to perform those functions—

(a) the Vice-President; or

(b) during any period when there is no Vice-President or the Vice-
President is absent from The Gambia or the Vice-President is .
by reason of physical or mental infirmity, unable to petform
the functions of h1s office, such Minister as the Cabinet shall
appoint,

shall perform the functions of the office of President:

Provided that any person performing the functions of the office of
President under this subsection shall not exercise the powers of the
President to revoke the appointment of the Vice-President or to dissolve
Parliament.

(5) Any person performing the functions of the office of President

. by virtue of subsection (4) of this section shall cease to perform those

functions if he is notified by the President that the President is about to
resume those functions.

(6) For the purposes of this section, a certificate of the Chief Justice
that—

{a) the President is incapable by reason of physical or mental
infirmity of discharging the functions of his office and the
infirmity is of such a nature that the President is unable to
authorise another person under this section to pcrform the
functions of his office; or

(b} the Vice-President is by reason of physical or mental infirmity
unable to discharge the functions of his office, &

shall, in respect of any period for which it is in forcc. be conclusive and
shall not be questioned in any court;

Provided that any such certificate as is referred to in paragraph (a)
of this subsection shall cease to have effect if the President notifies any
person under subsection (5} of this section that he is about to resume the
functions of the office of President.

[ 1970,

398



No. 1 ' Lo o { 1870,
The Constitution of the Republic of The Gambig

(7) The Vice-President or ‘2 Minister shal ‘not, by reason of his
exercising the functions of the office of President under subsections (2Xa),
(3) or (4) of thjs section, vacate hjs seat in, or be disqualified for election
to the House of chrcscntativcs.

Salary and 40.—(1) The President shall .receive syuch salary and allowances, a5
Allowances may pe prescribed by resolution of the House of qurcscnlativcs; and
of Presi. such salary and aliowances Payable 1o the President are hereby charged
dent, on the Consolidated Revenue Fund,

(4) Until the House of Representatives prescribes the salary and

allowances of the first President he shali recoive the same salary and -

allowances as the Prime Minister was receiving,

Protection 41. Whilst 8ny person holds or performs the functions of the
of Pres|. office of President no civil or criminat proceedings shall pe instituted or
dent in reg. continued against him in respect of anything done or omitted to be done
pect of legal by him either in hijs official Capacity or in his Private capacity,
proceedings

during office, CHAPTER v
THE EXECUTIVE
92.—(1) The executive Power of the Re ublic’ shali vese ;n the
pore™®  pregiaze ond. SUbJECt to the provisions gf T Constitution, shajl pe

excrcised by him ejther directly or through officers subordinate 1o him,

() In the exercise of any function conferred upop him by thys
Constitution or any other law, the President shall, unless j is otherwise
provided, act in his owp deliberate judgment and shall not be obliged to
follow the advice tendered by any other person o authority,

(3) Nothing in thjs section shall prevent Parliament from conferri
functions op persons or authorities other than the President.

Establish- 43.—(1) There shall be 4 Vice-President of The Gambia who shayy
ment- of be the principal assistant of the President in the discharge of hjs exccutive
offices angd functigns and the leader of Government business in the House of Repre-
functions  sentatives, A

:lr_c::::;' (2) Where the Vice-President s performing the functions of the
Minisers  President in accordance with sectjon 39(1) of this Constitution he mg
and Parlia-  3PPoint a person from among the members of the House of Representa.

the functions of Vice-President and any person 50

orm
goonary appointed may discharge those functions accordingly:

Sccretarjey,

Provided that g Person apnointed under thjs section shaj| cease to
. perform the functjons of the oﬂ?c(:: of Vice-President_. .
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(a) if his appointment is revoked by the Vice-President;

(6) if he ceases to be a member of the House of Represcntatives
otherwise than by reason of a dissolution of Parliament or

() if the Vice-President ceases to perform the functions of the
office of President. .

(3) Notwithstanding the provisions of subsection (1) of section 45
and if occasion arises for making the appointment of a Vics-President or
other Minister or of a Parliamentary Secretary while Parliament is dis-
solved, the President may appoint a person who was a member of the
House of Representatives immediately before such dissolution.

(4) There shall be such other offices of Minister of the Government
and such offices of Parliamentary Secretary as may be established by the
President. .

{5) Subject to the provisions of section 50 the Vice-President and the
other Ministers under the direction of the President shall be responsible
for such departments of State or other business of the Government as
the President may assign to them. .

(6) Notwithstanding the provisions of subsection (5) of this section
the President shall be responsible for such departments of State or other
business of the Government as he may determine.

(7) The function of Parliamentary Secretaries shall be to assist
Ministers in the performance of their duties. :

44. Where any Minister has’been charged with responsibility for a
department or departments of government, he shall exercise geoeral
direction and control over those departments; and, subject to such
direction and control, every department of government shall be under
the supervision of a public officer whosc office is referred to in this Consti-
tution as the office of permanent secretary:

Provided that two or more government departments may be placed
under the supervision of on¢ permanent secretary.

45.—(1) Appointments to the office of Vice-President, Minister or
Parliamentary Secretary shall be made by the President from among the
members of the House of Representatives by instrument under the Public
Scal: . ;

Provided that the Vice-President shall be appointed from among the
clected members of the House of Representatives by instrument under the
Public Seal,

(2) If the Vice-President is absent from The Gambia or is incapable
by reason of illness or any other cause of discharging the functions of his
office, the President may appoint a person ffom among the elected
members of the House of Representatives to perform the functions of the
office of Vice-President and any person so appointed may discharge those
functions accordingly:

Provided that a person appointed under this subsection shall cease
to perform the functions of the office of Vice President—

Pormanent
Secretarics.

Appoint-
ment of
Ministers
and Parlia-
mentary
Secretaries
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(a) if his appointment is revoked by the President:

(53‘ if he ceases to be a member of the House of Representatives
otherwise than by reason of a dissolution of Parliament; or

(¢) upon the assumption by any person of the office of President,

46. The office of Vice-President, or other Minister or Parliamen-
tary Secretary, shall become vacant—

d,{,,[\(a) if the President removes the holder from office by instrument
under the Public Seal; or

(b) if the holder ceases to be a member of the House of Representa-
tives otherwise than by reason of a dissolution of Parliament; or

{c) on the acceptance of the President of the resignation of the

holder of this office; or
{d) immodiétcly before the assumption of office of a President; or

(¢) if, in the case of the Vice-President, the holder of that office
assumes the office of President in accordance with the pro-
visions of section 39 of this Constitution.

47.—(1) There shall be an Attorney-General who shall be appointed
by the President by instrument under the public seal and who shall be a
Minister of the Government.

(2) The Attorney-General shall be a voting member of the House
of Representatives by virtue of this subsection if he is not such a voting
member apart from this subsection.

(3) If the person holding the office of Attorney-General is for any
reason unable to perform the functions conferred upon him by this
Constitution or any other law, those functions (other than functions as z
member of the House of Representatives) may be performed by such other
person, whether or not that person is a Minister, as may from time to
time be designated in that behalf by the President.

(4) A person shall not be qualified to hold or perform the functions
of the office of Attorney-General unless he js qualified for admission as
an advocate in The Gambiz and has been so qualified for not less than
five years,

48.—(1) There shall be a Director of Public Prosecutions, whose
office shall be an office in the public service of The Gambia -and, without
prejudice to the provisions of this Constitution relating to the Public
Service Commission, an office in the department of Government for

which responsibility is assigned to the Attorney-General.

(2) The Attorney General shall have power in any case in which he
considers it desirable so to do—-

\
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() to institute and undertake criminal proceedings against any
person before any court (other than a court-martial) in respect
of any offence alleged to have been commiitted by that person;

_ (b) to take over and contiouc any such criminal proceedings that
may have been instituted by any other person or authority; and

(¢) to discontinue at any stage before judgment is delivered any
such criminal proccedings instituted or undertaken by himself
or any other person or authority.

(3) The powers of the Attorney-General under subsection (2) of
this section may be cxcrcised by the Attorney-General in person and
through the Director of Public Prosecutions, acting under and in-accord-
ance with the general or special instructions of the Attorney-General,
and through other officers of the department mentioned in subsection (1)
of this section, acting under and in accordance with such instructions.

(4) The powers conferred upon the Attorney-General by paragraphs
(b) and (c) of subscction (2) of this section shall be vested in him to the

exclusion of any other person or authority:
Provided that where any other person or authority has instituted

criminal proceedings, nothing in this subsection shall prevent the with-

drawal of those proceedings by or at the instance of that person or
authority and with the leave of the court,

(5) For the purposes of this section any appeal from any determina-
tion in any Griminal proceedings before any court of law or any case
stated or question of law reserved for the purposes of any such proceed-
ings to any other court shall be deemed to be part of those procecdings:

Provided that the power conferred on the Attorney-General by sub-
section (2){c) of this section shall not be exercised in relation to any appeal
by a person convicted in any criminal proceedings or to any case stated or
question of law reserved at the instance of such a person.

* 49.—(1) There shall be a Cabinet comprised of the Vice-President
and the other Ministers, and at the meetings of which the President, or in
his absence, the Vice-President, or some other Minister appointed by the
President, shall preside.

(2) Subject to the powers of the President, the Cabinét shall be the

instrument of policy and shall be responsible for advising the President
with respect to the policy of the Government.

(3} The Cabinet may act notwithstanding any vacancy in its member-
ship. -
£0. The Cabinet shall be collectively responsible to Parliament for

all things donc b or under the authority of the President or the
Vice-President or any other Minister in the execution of his office. The

provisions of this scction shall not apply to—

Cabinet.

Collective
Responsi-
bility.
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. {a) the appointment and removal from office of Ministers of the
Government and Parliamentary Secretaries, the assignment of
portfolios to Ministers or any authorisation or appointment,
as the case may be, under subsection {3) of section 39 or sub-
section (2) of section 45 of this Constitution .
(8) the dissolution of Parliament;
(c) the exercise of the powers conferred on the Attorney-General
by sections 47 and 48 of this Constitution; or
(d) the: matters referred to in section 54 of this Constitution
(which relates to the exercise of the prerogative of mercy).

Oaths fo be 51. The Vice-President, a Minister or a Parliamentary Secretary

takon by shall not enter upon the duties of his office unless he has taken and sub-

Ministers scribed the oath of allegiance and the oath for the due exccution of his

and Parlia-  office as set out in the Second Schedule to this Constitution,

mentary &

Seccretaries.

Socretary 52.—(1) There shall be a Secretary to the Cabinet whose office shall

to the be a public office.

binet, ..

Cablne (2) The Secretary to the Cabinet shall have charge of the Cabinet
Office and shall be responsible, in accordance with such instructions as
may be given him by the President, for arranging the business. for, and
kecping the minutes of, the Cabinet and for conveying the decisions of the
Cabinet to the appropriate person or authority, and shall have such other
functions as the President may from time to time direct. -

Constitu- 53, Subject to the provisions of this Constitution and of any Act

tion of and . of Parliament the President may constitute offices for the Republic, make

in;:::lf;‘c"“ appointments to any such office and terminate any such appointment.

to c

Offices.

Proroga- 54. The President may—

tive of - : .

Mercy. - (a) grant to any person convicted of any offence a pardon either

free or subject to lawful conditions:
(b) grant to any person a respite, either indefinite or for a specifiz
period, of the execution of any punishment imposed on that
person for any offence; .
(c) substitute a less severe form of punishment imposed on any
person for any offence or any penalty or forfeiture otherwise
) due to the Republic on account of any offence.
Mv;wd . 55.—(1) There shall be an Advisory Committes on the Prerogative
Commitiee.  Of Mercy which shall consist of such persons not being less than two uor

more than four as.may be appointed by the President.

B
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' 1%
{2) A member of the Advisory Committee shall hold office during the
pleasure of the President.

.

(3) Where any person has been sentenced to death for any offence,
the President shall cause the question of the exercise, in relation to that
person, of the powers conferred by section 54 of this Constitution to be
considered at a meeting of the Advisory Committee.

(4) The President may determine the procedure of the Advisory _
Committee and, if present, shall preside at any meeting of the Committee.

(5) Subject to the provisions of subsection (3) of this section, the
President may refer to the Advisory Committee any question as to the
exercise of the powers conferred upon him by section 54 of this Constitu-

tion.
CHAPTER VI
PARLIAMENT .
Part I
COMPOSITION OF PARLIAMENT

: ; .
56.—(1) There shall be a -Parliament which shall consist of the Establish-

President and a House of Representatives, ‘ ment of

. Parliament.

(2) The legisiative power of the Republic is vested in Parliament.

(3} Parliament shall have power to make laws for the peace, security,
order and good government of The Gambia.

57.~(1) The House of Representatives shall consist of a Speaker youse of
and the following other members, that is to say:— Represen-
tatives.,
{a) until Parliament otherwise prescribes, thirty-two members who wu‘
shall-be known as “clected members” and who shall be elected -
in accordance with the provisions of section 60 of this Constitu-
tion; '
(6) four members who shall be known as “Chiefs’ representative
: ~ members” and who shall be elected in accordance with the
- * provisions of section 63 of this Constitution;

(¢} the Attorney-General: and

(d) until Parliament otherwise prescribes, three members who
shall be known as “nominated members” and who shall be
appointed in accordance with the provisions of section 65 of
this Constitution. .

.

(2) Only an elected member or a Chiefs’ representative member or
the Attorney-General shall be entitled to vote upon any question before
the House of Representatives and the elected members, the Chiefs’
representative members and the Attorney-General are in this Constitution
collectively referred to as “voting members”,
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Qualifica. 58. Subject to the provisions of section 59 of this Constitution, a
tiona for person shall be qualified to be nominated for election or appointed as a
member- voting member of the House of Representatives or to be appointed as a
ship of| nominated member if, and shall not be so qualified unless, at the date of
House of his nomination for election or, as the case may be, at the date of his
Represen-  appointment— e
attves. (a) he has attained the age of twenty-one years;
{b) he can speak English well enough to take an active part in the
proceedings of the House; .
(c} in the case of a voting member, he is a citizen of The Gambia
and .
(d) in the casc of an elected member, he is. registered in some
constituency as a voter in clections of elected members of the
House and is not disqualified from voling in such elections.
Disqualj- 59.—(1) No person shall be qualified to be nominated for election”
ficatlons or appointed as a voting member of the House of Representatives or to
for mem-  be appointed as 2 nominated member if, at the date of his nomination for
bership of  clection or, as the case may be, at the date of his appointment—
::u::w:{._ (a) in the case of a voling member, he is, by virtue of his own act,
ﬁ“: under any acknowledgement of allegiance, obedience or adhe-

-

rence to any foreign power or state;
(6) he holds the office of Speaker

(¢) he is, under any law in force in The Gambia,/aa]udgé"!or
otherwise declared to be of unsound mind; '

(d) he is an undischarged bankrupt, having been adjudged or
otherwise declared bankrupt under any law in force in The
Gambia; )

(¢) he is under a sentence of death imposed on him by a court in

The Gambia, or is serving or has within five years of the date

- of his nomination or appointment completed serving a sentence

of imprisonment for a term of or exceeding six months imposed

on him by such a court or substituted by competent authority

for some other sentence imposed on him by such a court and
has not received a free pardon; or

(/) subject to such exceptions and limitations as may be prescribed '
" by Parliament, he has any such interest in any such government
contract as may be so prescribed.

(2) Parliament may provide that a person shall not be qualified to be
nominated for election or appointed as a voting member of the House of
Representatives or to be appointed as a nominated member if, at the date
of his nomination for election or, as the case may be, at the date of his
appointment, he holds or is acting in any office that is specified by Parlia-
ment and the functions of which involve responsibility for, or in cogpection
with, the conduct of any election to the House or the compilat] any
register of voters for the purposes of such an election. Sy
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(3) Parliament may provide that a person who is convicted by any
court of any offence that is prescribed by Parliament and that is connected
with the election of members of the House of Representatives or is re-
ported guilty of such an offence by the court trying an election petition
shall not be qualified, for such peried (not exceedifig five years) following
his conviction or, as the case may be, following the report of the court as

may be so presctibed, to be nominated-for eletion as a voting member .

of the House or to be appointed as a m‘)@led member.

(4) No person shall be qualified to be nominated for election or
appointed as an clected member of the House of Representatives who,
at the date of his nomination for election, is, or is nominated for clection
as, o Chiefs’ representative member; and no person shall be qualified
to be nominated for election as a Chiefs® fepresentative member who, at
the date of his nomination for election, is, or is nominated for election as,
an elected member, . .

(5) No person shall be qualified to be nominated for election as a
voting member of the House of Representatives, who, at the date of his
nomination for election, is a nominated member; and no person shall be
qualified to be appointed as 2 nominated member who, at the date of his
appointment, is, or is nominated for election as, a voting member or who
has, at any time since Parliament was last dissolved, stood as a candidate
for election as a voting member but was not elected.

(6) Parliament may provide that, subject to such' exceptions and
limitations as Parliament may prescribe, a person shall not be qualified
to be nominated for election or appointed as a voting member of the
House of Representatives or to be appointed as a nominated member if,
at the date of his appointment— '

(@) he holds or is acting in any office or appointiment that may be
prescribed by Parliament;
+ (b) heisa member of any naval, military,or air force that'may be so
prescribed; or

(¢) he is a member of any police force.
(7) For the purposes of subsection (_I)(e)/ot' this section—

(g) two ‘or more terms of imprisonment that are required to be
served consecutively shall be regarded as a single term of
imprisonment for the aggregate period of thosc terms; and

() no account shall be taken of a sentence of imprisonment
imposed as an alternative to or in default of the payment of
a fine. K
(8) In subsection (1Xf) of this-section *government contract’ means
any contract made with the Government of The Gambia or with-a depart-
ment of that Government or with an officer of that Government contract-
ing as such, :

i
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Election of
clected
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60.—(1) The Gambia shall, in accordance with the provision of
section 62 of this Constitution, be divided into constituencies and each
constituency shall elect one elected member to ‘the House of Repre-
senlatives, in such manner as may, subject to the provisions of this Consti-
tution, be prescribed:-by or under any law.

(2) The election of elected members of the House of Representatives
shall be based upon universal adult suffrage, that is 1o say—

(a) every citizen of The Gambia who has attained the age of twenty-
one years shall, unless he js disqualified by Parliament from
registration as-a voter for the purpeses of clections of elected

_members of the House of Representatives, be entitled to be
registered as such a voter under any law in that behalf, and no
. other person may be so registered; and

(b) every person who is registered as aforesaid in any constituency
shali, unless he is disqualified by Parliament from voting in
that Constituency in any election of clected members of the
House of Representatives, be entitled so to vote, in accordance
with the provisions of any law in that behalf, and no other
person may so vote,

f3) In any election of elected members of the House of Representa-
tives the votes shall be given by ballot in such manner as not to disclose
how any particular person voies. :

61.—(1) Therc shall be a Cosstitiency Boundaries Commission
which shall be appointed by the President in the circumstances specified
in section 62(4) of this Canstitution and which shall consist of a Chairman
and two other members. )

(2) The Chairman and the other members of the Commissicn shall
be appointed by the President aftereconsultation with the Judicial Service
Commission. .

(3) A person shall not be qualified to be appointed as a member of
the Commission if— . .

(@) he is a member of the House of Representatives;

(b) he is, or has at any time during the two years immediately
receeding his appointment been, nominated as a candidate
or election as a member of the House of Representatives or of

any such House of Representatives established for The Gambia
by order of Her Majesty in Council before the coming into
operation of this Constitution;

(c} he is, or has at any time during the said two years been,
the holder of an office in any organisation that sponsors or
otherwise supports, or that has at any time sponsored or
otherwise supported, a candidate for election as a member of
the House of Representatives or of any such House of Repre-
sentatives established as aforesaid or of any local government
authority; or

() he is a public officer.

<
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4 Subjcct' te the provisions of this section, the office of a member
of the Commission shall become vacant—

{a) whea the order of the Commission is published in the Official
Gazette in gccordance with the provisions of section 62(7) of
this Constitution; or

’ (b) if dny circumstances aric> that, if he were not a member of the
Commission, would cause him to be disqualified to be
appointed as such under subsection (3) of this section.

(5) The President after consultation with the Judicial Service Com-
mission may remove a member of the Commission from office only for
inability to exercise the functions of his office (whether arising from in-
firmity of body or mind or any other cause) or for misbehaviour.

" (6) A member of the Commission shall not upon enter the duties of his

office until he has taken and subscribed the oath of allegiance and the

oath for the due execution of his office that is set out in the Second
Schedule to this Constitution.

(7) Iu the exercise of its functions under this Constitution the Com-
mission shall not be subject to the direction or control of any other person
or authority.

(8) The Commission may by regulation or otherwise regulate its own
procedure and, with the consent of the President, may confer powers or
impose duties on any public officer or on any authority of the Govern-

ment of The Gambia for the purpose of the exercise of its functions.cg.

(9) The Commission may, subject to its rules of procedure, act
notwithstanding any vacancy in its membership or the absence of any
member and its proceedings shall not be invalidated by the presence or
participation of any person not entitled to be present at or to participate
in those proceedings:

Provided that any decision of the Commission shall require. the con-
currence of a majority of all its members.

62.—(1) For the purpose of the election of elected members of the
Housc of Representatives The Gambia shall, in accordance with the
provisions of this section, be divided into constituencies so that—

(@) the number of such constituencics shall correspond with the
number of seats in the House of Representatives {excluding the
seats of nominated members, the Attorney-General if he is not
an elected member and Chiefs™ representative members); and

() the boundaries of such constituencies shall, if approved by the
House of Representatives in accordance witia the provisions of
subsection (7) of this section, be such as the Constituency
Boundaries Commission may prescribe,

Consti-
tuencies.
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(2) Each constituency shall return one member to the House of
Representatives. ,

(3} All constituencies shall contain as nearly equal numbers of
inhabitants as appears to the Commissign to be reasonably practicable

-

(a) the density of population, and in particular the need to ensure
“the adequate representation of sparsely populated rural areas;

(b) the means of communication

(c) geographical features; and
(d) the boundaries of existing administrative areas,

(4) The President shall appoint a Constituency Boundarjes Com-
mission for the purposes of Teviewing the boundaries of the constituencies
into which The Gambia is divided, in the following circumstances, that js
to say;—

(@) whenever a census of the population of The Gambia has been
held in pursuance of any law;

(¢) whenever Parliament has made provision so as to alter the
number of the constituencies into which The Gambia is divided;
or :

(¢) at such times (being not less than cight years and not more
than ten since the boundafies -of the constituencies were Jast
reviewed) as the President, in pursuance of a resolution of the
House of Representatives, may from time to time appaoint,

(5) Without prejudice to the provisions of subsection (7} of this
section whenever the Constituericy Boundaries Commission has been
appointed in the circumstances specified in subsection 4a) or in the
circumstances specified in subsection (4X3) of thissection it shall forthwith
carry out a review of the boundaries of the constituencies into which The
Gambia is divided and may (and in the circumstances specified in sub-
section (4)(b) shall), by order alter the boundaries in accordance with the
provisions of this section to such extent as it thinks desirable in the light
of those circumstances and the review: .

Provided that a Commission established by reason of the holding of a
census of the population may, if the Commission considers that the
. ¢hanges in the distribution of population feported on the census do not

justify an alteration ip the boundaries, 5o report to the President without

entering upon a review of the boundaries of the constituencies,

(6) Without prejudice to the provisions of subsection (7) of this
section whenever the Constituency Boundaries Commission has beep
appointed in the circumstances specified in subsection (4Xc) of this section
it shall, within the period of two years commencing with its appointment,
carry out a review of the boundaries of the constituencies into which The
Gambia is divided and may by order alter the boundaries in accordance
with the provisions of this section to such extent as it considers desirable

in the light of the review,
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(7) Every order made by the Constituency Boundaries Commission
under this section shall, if approved by resolution of the House of Repre-
sentatives, be published in the Official Gazette and shall come into effect
upon the next dissolution of Parliament after it was made.

(8) Any provision by Parliament altering the number of seats in the
Housc of Representatives (other than the seats of Chiefs’ representative
members, the Attorney General if he is not an clected member and of
nominated members) shall come into effect with the alteration of the con-
stituencies that, in accordance with the provision$ of subsection (5) of this
section, is conscquential thercon comes into effect: and any alteration of
constituencies shall come into effect upon the next dissolution of Parlia-
ment. '

(9) For the purposes of subsection (3) of this section the number of
inhabitants of any part of The Gambia shall be ascertained by reference
to the latest census of the population held in pursuance of any law,

63.—(1) The Chiefs’ representative members shall be clected by the
Head Chiefs from among their own number in such manner as, subject
:o the provisions of this Constitution, may be prescribed by or under any
aw.

Chiefs' Re-
presentative
members.

(2) In any election of the Chiefs’ representative members the votes -

shall be given by ballot in such manner as not to disclose how any
particular person: votes. .

64.—(1) There shall be a Supervisor of Elections whose duty it shall
be to exercise general supervision over the registration of voters in clections
of the members of the House of Representatives and over the conduct
of such elections.

(2) The functions of the Supervisor of Elections shall be exercised
cither by the person holding or.acting in suth public office as may for the
time being be designated in that behalf by the- President acting in con-
sultation with the Public Service Commission, or by such other person
who is not a public officer as may for the time being be so designated by
the President acting in consultation with the Public Service Commission.

(3) A person shall not enter upon the dutics of the office of Supervisor
of Elections until he has taken and subscribed the oath of allegiance and
the oath for the due execution of his office that is set out in the Second
Schedule to this Constitution.

(4) For the purposes of the exercise of his functions under subsection
(1) of this section, the Supervisor of Elections may give such directions as
he considers necessary or expedient to any registering officer, presiding
officer or returning officer relating to the exercise by that officer of his

Supervisor of
Elections.

functions under any law regulating the registration of voters or the con- .-

duct of elections, and apy officer to whom directions are given under this
subsection shall comply with those directions.
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(5) The Supervisor of Elections may, whenever he considers it
necessary or expedient 5o to do, report to the House of Representatives
on the exercise of his functions under the foregoing provisions of this
section; he shali submit every such report to the Minister for the time
being responsible for matters relating 1o the election of members of the
Housc of Representatives and that Minister shall, not later than seven
days after the House first meets after he has received the report, lay it
betore the House. .

(6) In the exercise of his [ unctions under the fore-going provisions of
this section, the Supervisor of Elections shall not be subject to the direction
or control of any other person or authorily.

(7) The Supervisor of Elections shall exercise such other functions
in relation to clections (whether to the House of Representatives or to
local government authoritics) as may be prescribed by or under an Act
of Parliament, : .

Nominated 65. The nominated members shall be appointed by the President.
members,

Tenure of 66.—(1) A voting member or a nominated member of the House of
scatsof mem.  Representatives shall vacate his seat thercin—

:;';c’p*r';:f {a) if he is clected as Speaker;

tatives. " (b) if any other circumstances arise that, if he were not such mem- .

ber, would cause him to be disqualified under section 59(1) of this
Constitution or under a Jaw made in pursuance of section
55(2) or section 59(3) or section 59(6) of this Constitution to
be cle;:lted as such or, as the case may be, to be appointed
as such; '

() in the case of a voting member, if he ceases to be a citizen of
The Gambia;

(d) in the case of an elected member, if he ceases to be registered .

as a voler in c[cc!i_ons of clected members to the House of
Representatives or if he ceases to be qualified to vote in such
election; or '

() in the case of a Chiefs® representative member, if he ceases to
be a Head Chief; or

{f)in the case of the Attorney-General, if he s oot an clected
member, if he is removed from office,

(2) Parliament may, in order to permit any member of the House of
Represcntatives who has been adjudged or declared tobeof unsound mind,
< adjudged or declared bankrupt, sentenced to death or imprisonm;nt or

mn
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67.—(I) There shall be a Speaker of the House of Representatives
who shall be elected by the House and who tmust be a citizen of The
Gambia.

{(2) A Minister or a Parliamentary Secretary shlall not be qualified
/10 be clected as Speaker.

(3) The Speaker shall vacate his office—

(g) in the case of a Speaker who was elected from among the
members of the House of Representatives, if any circumstances
arise that, if he had not been so elected, would have caused
him to vacate his seat as a member under section 66 of this
Constitution;

(6) if any circumstances arise that, if he were not Speaker, would
cause him to be disqualified to be elected as such;

() when the House of Representatives first meets after a dissolu-
tion of Parliament; or ,

(d) if he is removed from office by resolution of the House of

" Representatives supported by the votes of not less than two-
thirds of all the voting members.

{4) No business shall be transacted in the House of Representatives

(other than the election of a Speaker) at any time when the office of
Speaker is vacant.

€8.—(1) There shall be a Deputy Speaker of the House of Representa-
tives who shall be ¢lected by the House from among persons who are
members thereof. -

(2) A Minister or a Parliamentary Secretary shall not be qualified
to be elected as Deputy Speaker.

(3) The House of Representatives shall elect a Deputy Speaker—

(a) subject to the provisions of section 67(4) of this Constitution,
when it fitst meets in every session: and

(6) when it first meets after the office of Deputy Speaker has
become vacant, or as soon thereafter as may be convenient.

(4) The Deputy Speaker shall vacate his office—

. (a) if he vacates his seat as a member of the House of Reprzsenta-
tives;

(&) when the House first meets in each session;

(c) if he becomes a Minister or a Parliamentary Secretary; or

Speaker.

Deputy
Speaker.
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(d) if he is removed from office by resolution of the House of

. Representatives.
Clerk to the 69.—(1) There shall be a Clerk to the House of Representatives. -
House of Re-
presentatives (2) The office of the Clerk of the House of Representatives and the

and his staff.  offices of the members of his staff shall be public offices.

Decision of® 70.-(1) The Supreme Court shall have jurisdiction to hear and
qucstions as determine any question whether— ‘
to member-

ship of (a) any person has been validly elected or appointed as a ﬁ)ting e
House of Re- member of the House of Representatives; L
presentatives.

(b) any person has been validly appointed as a nominated member
of the House;

i

(c) any person who has been elected as Speaker of the House from
among persons who are not members thercof was qualified
to be so elected; or

- (d) the seat in the House of any member thereof has become vacant.

(2) An application to the Supreme Court for the determination of any
question under subsection (1)(a) of this séction may be made by any
person qualified to vote in the election to which the application relates
or by the Attorney-General and, if it is made by :‘ person other than the

Attorney-General, the Attorney-General may intervenc and may then .

appear or be represented in the proceedings.

(3) An application to the Supreme Court for the determination of any
question under subsection (1){b) or subsection (1)(¢) of this section may be
made by any voting member of the House of Representatives or by the
Attorney-General and, if it is made by a person other than the Attorney-
General, the Attorney-General may intervene and may then appear or be
‘represented in the proceedings.

(4) An application to the Supreme Court for the dctermination of any
question under subsection (1)d) of this section may be made—

(a) by any voting member of the House or by the Altorney-General,

(b) in the case of the seat of an elected member of the House, by
any person registered in some constituency as a voter in
elections of elected members of the House; or

(¢) in the case of the seat of a Chiefs’ representative member, by
any Head Chief,

and if it is made by a person other than the Attorney-General, the Attorney
General may intervene and may then appear or be represented in the
proceedings.

\13
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(5) Parliament may make proﬁsion with respect to—

(a) the circurstances and manner in which and the imposition
of reasonable conditions upon which any application may be
made to the Supremec Court for the determination of any
question under this section; and

(b) the powers, practice and procedure of the Supreme Court in
relation to any such application.

(6) The determination of the Supreme Court of any question under
this section shall not be subjccl to appeal. .

(7) In the excrcise of his functions under this section, the Attorney-
Gcncmksrllmll not be subject to the direction or control of any other person
or authority.

Pn& 1I

LEGISLATION AND PROCEDURE IN HOUSE
OF REPRESENTATIVES

71.—(1) Subject to the provisions of this Constitution, the legislative Legislative
power of Parliament shall be cxercised by bills passed by the House of Power of
Representatives and assented to by the President and a bill shall not Parliament.
become law unless it is 50 passed and assented to.

(2) When a bill is presented to the President for assent he shall either
assent to the bill or withhold his assent and return the bill to the House
of Representatives with a message stating the reasons why he has with-
held his assent.

}3) A bill returned to the House of Representatives under subsection
(2) of this section shall not be presented to the President for his assent for
a second time within siX months of it being so returned unless it is sup-

ported in the House of Representatives at the last stage before it is again
. presented by the votes of not less than two-thirds of all the voting members

of the House.

(4) When a bill which has been returned to the House of Representa-
tives and has thercafter been supported in the House in the manner
specified in subsection (3) of this section by the votes of not less than two-
thirds of all the voting members of the House, is presented to the President
for assent a second time within six months of it being so returned, the
President shall, unless he has first dissolved Parliament, assent to the bill
within twenty-one days of its presentation.

(5) When a bill which has been duly passed is assented to in accord-
ance vith the provisions of this Constitution it shall become law and the
President shall thereupon cause it to be published in the Gazette as law,

(6) No law made by Parliament shall come into operation until it
has been published in the. Gazette but Parliament may postpenc the
coming into operation of any such law and may make laws with retrospec-
tive effect,

N
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Alteration of
this Consti-
tution.

(7) All laws made by Parliament shall be styled **Acts” and the words
pf enactment shall be “Enacted by the Parliament of The Gambia®.

(8Xa) Nothing in this section or in section 56 of this Constitution
shall prevent Parliament from conferring on any person or authority the
power to make statutory instruments,

. (b) Every statutory instrument shall be published in the Gazelte not
later than twenty-eight days after it is made or, in the case of a statutory
instrument which will not have the force of law unless it is approved by
some person or authority other than the person or authority by which it
is made, not later than twenty-cight days after it is approved, and if it is
not so published it shall be void from the date on which it was made.

72.—(1) Subject to the provisions of this section, Parliament may
alter this Constitution,

] {2) A bill for an Act of Parliament under this section shall not be
passed by the House of Representatives unless—

(1) before the first reading of the bill in the House of Representa-
tives, the text of the bill is published in at least two issues of
the Gazette; and

(6} the bill is supported on the second and third readings by the
votes of not less than two-thirds of all the voting members of
the House. - . ’

(3) A bill for an Act of Parliament to alter any of the following
provisions of this Constitution, this is to say—

°

(a) this section;

(b) Chapter 1, section 1, Chapter I1I and Chapter VII, except so far
as Chapter VII makes provision for appeals to the Judicial
Committee;

(¢) Section 56, Section 71, Sectipﬂ 84, Section 85, Section 86 and
Section 87,

shall not be submitted to the President for his assent unless the bill, after
it has been passed by the House of Representatives and in the form in
which it was so passed, has, in accordance with the provisions of any law
in that behalf, been submitted to and been apwwcd at a referendum,

1

(4) Every person who is entitled to vote in elections of elected
nembers of the House of Representatives shall ‘be entitled to vote at a
referendum held for the purposes of subsection (3)af #is section and no
other person may so vote; and the bill shall not be‘regarded as having been
approved at that referendum unless it was so approved by the votes of not
less than one-half of all such persons or by not less than two-thirds of all
the votes validly cast at the referendum:
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Provided that a Head Chief shall be entitled to vote at a referendum
held for the purposes of subsection (3) of this section notwithstanding that
he is not registered as a voter for the purposes of elections of elected
members of the House of Representatives in nccordance ‘with the pro-
visions of subsection (2) of section 60 of this Constitution.

(5) The conduct of any referendum for the purposes of subsection (3)
of this section shall be under the general supervision of the Supervisor of
Elections~and the provisions of subsections (4), (5) and (6) of section 64
of this Conjtitution shall apply in relation to we exercise by the Supervisor
of Electiony or by any other officer of his functions with respect to a
relerendum as they apply in relation to the exercise of his functions with
respect 1o elections of members of the House of Representatives.

(6) A bill’for an Act of Parliament under this section shall not be
sybmittet 15 the President for his assent unless it is accompanied by a
certificate under the hand of the Speaker of the House of Representatives
(or, if the Speaker is for any reason unable to exercise the functions of his

office, the Deputy Speaker) that the provisions of subsection (2) of this |

section and, where appropriate, the provisions of subsections (3) and (4)
of this section have been complied with, and every such certificate shall
be conclusive for all purposes and shall not be enquired into in any court,

- (7) in this section—

(a) references to this Constitution include refercnces to any Jaw
that amends or replaces any of the provisions of this Consti--
tution; and ~

(&) references to the alteration of this Constitution or of any
chapter or section of this Constitution include references to
the amendment, modification or re-enactment, with or without
amendment or modification, of any provision for the time being
contained in this Constitution or chapter or section thereof,
the suspension or repeal of any such provision, the making of a
different provision in lieu of such provision and the addition
of new provisions to this Coustitution or chapter or section
thereof, and references to the alteration of any particular provi-
sion of this Constitution shall be construed likewisc.

73.—(1) Subject to the provisions of this section Parliament may Titles of
make laws for The Gambia with respect to titles of honour, decorations Honour ctc.

and other dignitics. ~

(2) Any such law providing for the award of a title, decoration or
other dignity shall confer the power to make the award upon the President.

(3) Except with the prior consent of the President—

(a) a person whois a citizen of The Ggmbia; and

(b) any other pc?s.on who is a member of the public service or of
the armed forces of the Republic, \

L v
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shall not accept a title of honour, decoration or other dignity (other thana
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distinction conferred by an educational, professional g*scicntiﬁc bocl)ﬁ~ ]
ifl, O

from an authority of a country other than The Gamb:

of the office of Head
shall. have effect un}
provisions of sectio
Bill for ugg

ef, Deputy Head Chief, Sub-Chief or Headman,
it is included in an Act of Parliament; and the
2 of this Constitution shall apply in relation to a
s they apply in relation to a bill for an Act to aiter
not being such a bill as is referred to jn subsection (3)

74. N}?’r‘gvisi n of law, id so far as it provides for the abolition -

75.—(1) ‘Every mendber of the House of Representatives shall, before
taking’his‘Scat in the House, take and subscribe before the House the oath

of allegianice but a membertnay before taking that oath take part in the
election of a Speaker of the House.

llegiance under subsection () of this section as st out in the Sccond
Schedule to this Constitution, take and subscribe that oath before the
House before entering upon the duties of his office, .

76. There shall preside at any sitting.of the House of Representa-
tives— : ' .
(a) the Speaker: or
{b) in the absence of the Speaker, the ?cputy Speaker; or
(¢) in the absence of the Speaker agd the Deputy Speaker, such

<

" Secretary) as the House may elect for that purpose,

7. If objection is taken by any member -of the House of Repre-
sentatives present that there are preseat in the House (besides the person
presidiig) less than one-fourth of all the members of the House and, after
such interval as may be prescribed in the Standing Orders of the House,
the person presiding ascertains that the number of members present is still
less than one-fourth of ali the members of the House, he shaif thereupor:
adjourn the House,

" 78. The business of the House of Representatives shall be conducted

in English.

.

79.—1) Save as otherwise provided in this Constitution any question
proposed for decision in the House of Representatives shall be determined
by a majority of votes of the members present and voling,

(2) The Speaker shall have neither an original nor a casting vote.
(3) The Deputy Speaker or other member of the House of Repre-

sentalives presiding in the absence of the Speaker shall have g casting vote
but no original vote, )

L N
N

¢

=, member of the House (not being® Minister or a Parliamentary .
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F (4) If there is an equality of votes on any question before the House

ofRepresentatives and cither the Speaker is presiding or the Deputy.

saker or other member presiding does not exercise his ing vote,
;}r&% House shall be deemed to_be lost.

7 80.—1) Any person who sits or votes in the House of Representa- ynqualificd
tives knowing or having reasonable grounds for knowing that he is not personas sit-
cntitled to do ‘so shall be gtzrl:‘yi of an offence and liabie to a fine not tingor voting.
cxceeding £20, or such other dum as may be prescribed by Parliament, for

cach day on which-he so sits or votes in the House.

¢ motion befor

- (2) Any prosecution for an offence undegrthis section shall be insti- !
tuted in the Supreme Court and shall not be so instituted except by the

Director of Public Prosecutions acting under the instructions of the
Attorney-General.

81. FExcept-on the motion of a Minister, the House of Representa- Rétﬁﬂiﬂm
tives shall not— - with regard
’ P . . to ceriain

(a) procecd upon any bill (including any amendment to a bill) gnancial

that, in the opinion of the person presiding, makes provision measures.

s for any of the following purposes:—
(i) for the imposition of taxation or the alteration of taxation
otherwise than by reduction; .

(ii) for the imposition of any charge upon the Consolidated
Revenue Fund or any other public fund of The Gambia
or the alteration of apy other public fund of The Gambia
or the alteration of any such charge otherwise than by
reduction;

(iii) for the payment, isSue or withdrawal from the Consoli-
- dated Revenue ‘Eiind or any other public fund of The
Gambia df any/ moneys not charged thercon or any
increase in the amount of such a payment, issue or with-

K drawal; or

(iv) for the composition ot remissian of any debt due to the
Government of The Gambia; or

(b) proceed upon an§ motion (including any ameadment to a
motion) the effect of which, in thejopinion of the person pre-
.siding, would be to make provisioﬁ for any of those purposes

82.—{1) The President may, at any time; attend and address
Housc of Representatives.

President's
right to

(2) The President may send messages to the House of Representativ atend and 10

and any such message shall be read, at the first convenient sitting of U

g g ; - Py t House of
House after it is received, by the Vice-President or by a Minister designated
, in that behalf by the President. j‘r : 5:;‘:““""

83.—(1) Subject to the provisions of  this Co titution, the House Regulation
of Representatives may regulate its own proced nd may in particular of procedure

make, amend and fevoke Standing Orders for thel\prderly, conduct of its in Housc of
own proceedings. : Representa-
: . . tives, gte.

!
/

/

' ' ' { 18y0.
* #rhe Constitution of the Republic of The Gam@l . i) éi )
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(2) The ‘House of Representatives may act notwithstanding any
vacancy in its membership (including any vacancy not filled when the
House first meets after any general election) and the presence or participa-
tion of any person not entitled to be present at or to participate in the pro-
ceedings of the House shall not invalidate those proceedings.

(3) Parliament may, for the purpose of the orderly and effective -

discharge of the business offhe Homge of Representatives, make provision
for the powers, privileges Xnd immunities of the House.and the com-
mittees and the members thercof. -

Part III .
! SUMMONING, PROROGATION AND DISSOLUTION

84.—(1) Each session of Parliament shall be held at such place within
The Gambia and shall begin at such time (not being later than twelve
months from the end of the preceding session if Parliament has been
prorogued or twenty-cight days from the holding of a general election of
members of the House of Representatives if Parliament has been dis-

_solved) as the President shall appoint.

(2) Subject to the provisions of subsection (1) of this section, the
sittings of the House o @rcscntat{vcs shall be held at such time and

plnce as the House may, by its Standing Orders or otherwise, determine.

85.—(1) The President may at any time prorogue Parliament.

(2) Subject to the prbvisions of this Constitution, the President may
time dissolve Parliament,

Supported by the votes of a majority of all the voting members of that
House, and of which not less than seven days’ notice has been given in
accordance with the procedure of “that Heuse, declaring that it has no
confidence in the Government of The Gambia and the President does not
within three days of the passing of that resolution dissolve Parliament,
Partiament shall stand dissolved on the fourth day following the day on
which that resolution was passed,

(4) Subject to the provisions of subsection (5) of this section, Parlia-
ment, unless sooner dissolved, shall continue for five years from the date
of the first sitting of the House of Representatives after any dissolution
and shall then stand dissolved, . ’

(5) At any time when The Gambiz is at war, Parliament may extend
the period of five years specified in subsection {4) of this section for not
more than twelve months at a time: ‘

Provided that the life of Parliament shall not be extended under this
subsection for more than five years,
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(6) If, after a dissolution of Parliament and before the holding of a
general election of members of the House of Representatives, the President
considers that owing to a state of emergency arising or exisling in The
Gambia or any part thereof, it is necessary to recall Parliament, the
Prasident may summon tue Parliament which has been dissolved to meet
and the Parliament shall be deemed to be the Parliament for the time being,

* put the general election.of members of the House of Representatives shall
proceed and the Parliament that has been recalled shall, if not sooner dis-
solved, again stand dissolved on the day appointed for the nomination
of candidates in that general election.

86.—(1) The President may at any time summon a mecting of the
House of Representatives.

(2) Subject to the provisions of sibsection (1) of this section and of
sections 38 and 39 of this Constitution, the sittings of the House of Repre-
sentatives in any session of Parliament after the commencement of that
session shall be held at such times and on such days as the House shall

- appoint.

87. Subject to the provisions of subsection (6) of section 85 of this
Constitution, a general election of members of the House of Representa-
tives shall be held at such time within three months after any dissolution
of Parliament as the President may appoint.

CHAPTER VI
THE JUDICATURE
Part I
THE COURT OF APPEAL AND THE SUPREME COURT

88.—(1) There shall be a Court of Appeal which shall have such
jurisdiction and powers as may be conferred on it by this Constitution
or any other law.

(2} The judges of the Court of Appeal shall be—
(@) the President of the Court; '

() such number, if any, of other judges (hereinafter referred to as
“Justices of Appeal” which expression shall where the context
allows include thé President of the Cotirt) as may be prescribed
by Parliament: .

Provided that the office of a judge of the Court of Appeal shall
not be abolished while there is a substantive helder thereof; and

(¢) the Chief Justice and other judges of the Supreme Court ex-
officio.

(3) The Com:t of Appeal shall be a superior court of record and save
as otherwise provided by Parliament, shall have all the powers of such a
court.

T
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(4) Whea the Court of Appeal is dei:nm’ning any matter, other than
an interlocutory matter, it shall be composed of an uneven number of

- judges, not being less than three, ﬁ'

89.-4(1) There shall be a Supreme Court which shall have unlimited
original jurisdiction to hear and determine any civil or criminal proceed-
ings uné::- any law and such jurisdiction and powers as may be con-
ferred o\t by this Constitution or any ather law,

(2) The judges of the Supreme Court shall be the Chief Justice and
such number, if any, of other judges (hereinafter referred to as “the

puisne judges™) as may be prescribed by Parliament,

Provided that the office of 2 puisne judge shall not be abolished while
there is a substqntivq holder thercof. . ’

3) The Supreme Court shall be a superior court of record and, save
as otherwise provided by Parliament, shai] have all the powers of such a
court. .

(4) The Suprcfﬂc Court shall sit in such places as the Chicf Justice
may appoint. . .

90.—(1) The President of the Court of Appeal and the Chief Justice
shall be appointed by the President. ,

(2) The Justices of Appeal and the puisne judges shall be appointed

by the Pmideg)t,_ acting in accordance with the advice of the Judicia} -

(3Xa) A person shall not be qualified to be appointed as a Justice of
. Appeal or as a Jjudge of the Supreme Coutt unless—

{#) he holds or has held office as a judge of a court having
unlimited jurisdiction, in civil and criminal matters jn
some part of the Commonwealth or in any country out-
side the Commonwealth that may be prescribed by Parlia-
ment or a court having jurisdiction in appeals from such
a court;

(fi) he jolds one of the specified qualifications andfbas held
one or other of those qualifications for a total period of

not less than seven years, N

(&) In this subsection “the specified qualifications” means the

professional qualifications specified under the Courts Act (a)
(or by or under any law amending or replacing that Act)

.

¢
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{4) If the office of President of the Court of Appeal is vacant or the
President of the Court of Appeal is for any reason unable to exercise the
functions of his office, then, until a person has been appointed to and has
assumed the functions of that office or until the person holding that office
has resumed those functions, as the case may be, they shall be exercised
by such one of the other judges of the Court as may for the time being be
designated in that behalf by the President. _

(5) If the office of Chief Justice is vacant or the Chief Justice is for
any reason unable to exercise the functions of his office, then, until a person
has been appointed to and has assumed the functions of that office or
until the person holding that office has resumed those functions, as the
case may be, they shall be exercised by such one of the Justices of Appeal
or the puisne judges or such other person qualified to be appointed as a
judge of the Supreme Court as the President may appoint:

P_rovidcd that—

(B);a person may be appointed under subsections (4) or (5) of this
section notwithstanding that he has attained the age prescribed
for the purposes of section 91(1) of this Constitution; and

subsections (4} or (5) of this section
may, notwithstanding the sumption or resumption of the
functions of the officesof thé President of the Court of Appeal
or the office of Chief Justice Jas the case may be, by the holder

. of that office contjer® to act as President of the Court of Appeal
or Chicf Justice, §s the case may be, for so long thereafter and
to such extent ay be necessary to enable him to deliver
judgment or to do other thing in relation to proceedings
that were commenced bdore him previously thereto.

(6) If the office of any Justice of Appeal is vacant ot if any Justice of
Appeal is appointed to act as President of the Court of Appeal or is for
any reason unable to perform the functions of his office or if the President
of the Court of Appeal advises that the state of business of the Court of
Alppca! so requires, the President, acting in accordance with the advice
of the Judicial Service Commission, may appoint a person qualified for
appointment as a Justice of Appeal to act as a Justice of Appeal.

(7) If the office of any puisre judge is vacant or if any such judge is
appointed to act as Chief Justice or is for any reason unable to perform
the functions of his office or if the Chief Justice advises the President that
the state of business in the Supreme Court so requires, the President,
acting in accordance with the advice of the Judicial Service Commission,
may appoint a person who is qualified to be appointed as a judge of the
Supreme Court to act as a puisne judge of that court:

Provided that a person may act as a Justice of Appeal oras a puisne .

judge under subsections (6) or (7) of this section, notwithstanding that he

has attained the age prescribed for the purposes of section 91(1) of this
Canstitution,
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(8) Any person appointed under subsections (6) or {7) of this section
to act as a Justice of Appeal or as a puisne judge, as the casc may be, shall
subject to the provisions of section 91(4) of this Constitution, continue to
act for the period of his appointment or, if no such period is specified until
his appointment is revoked by the President, acting in accordance with the
advice of the Judicial Service Commission:

Provided that, notwithsténding the expiration of the period of his

appointment or the revocation of his appointment, he may thereafter
continue to act as a Justice of Appeal or as a puisne judge as the case may
be, for so long as may be necessary to enable him to deliver judgment or
to do any other thing in relation to proceedings that were commenced
before him previously thereto.

91.—(1) Subject to the provisions of this section, a person holding
the office of a Justice of Appeal or the office of a judge of the Supreme
Court shall vacate that office when he attains the prescribed age.

!

(2) Notwithstanding that he bas attainéd the age prescribed for the
purposes of subsection (1) of this section, a person holding the office of a
Justice of Appeal or the office of a judge of the Supreme Court may
centinue in office for so long after attaining that age as may be necessary
to enable him to deliver judgment or to do any other thing in relation to
proceedings that were commenced before him before he attained that age.

(3} A person helding the office of Justice of Appeal or judge of the
Supreme Court may be removed from office only for inability to exercise
the functions of his office (whether arising from infirmity of body or mind
or any other cause) or for misbehaviour and shafl not be so removed
except in accordance with the provisions of this section.

. lk ;.
(4Xa) A Justice of Appeal or a judge of the Supreme Court may be

removed from his office if notice in writing is given to the
Speaker, signed by not less than one-third of all the voting
members of the House of Representatives, of & motion alleging
that a Justice of Appeal or a judge of the Supreme Court, as
the case may be, is unable to exercise the functions of his office
(whether arising from infirmity of body or mind or any other
cause) and proposing that the matter should be investigated
under this subsection,

(%) Where a motion under subsection (4)a) of this section is pro-
posed for consideration by the House of Representatives, the
House shall not debate the motion but the person presiding
in the House shall forthwith cause a vote to be taken on the
motion, and, if the motion is supported by the votes of not less
than two-thirds of all the voting members of the House, shall
declare the motion to be passed.

(c} If a motion is declared to be passed under subsection (4)b)
of this section—

423



424

“

No. 1] [ 1970,

The Constitution of the Republic of The Gambia

(i) the House shall, by resolution, appoint a tribunal which
shall consist of a Chairman and not less than two other
members, one of whom shall hold or shall have held high
judicial office; ‘

(i7) the tribunal shall investigate the matter and shall report
to the Speaker of the House of Representatives on the
facts thereof; .

(i) the Justice of Appeal or judge of the Supreme Court
whose inability to exercise the functions of hjs office is
under enquiry in dccordance with the provisions of this
subsection, shall have the right to appear and to be vepre-
sented before the tribunal during the investigation by the
tribunal of the facts of the case;

Afr} the House shall consider the report of the tribunal at the
first convenient sitting of the House after the report is
received and may, on a motion supported by the votes
of not less than two-thirds of all the voting members of
the House, resolve that the aforesaid Justice of Appeal or

. judge of the Supreme Court be removed from office and,
" if the House so resolves, he shall thereupon cease to hold
office.

(d) if the question of removing a Justice of Appeal or judge of the
Supreme Court from qffice has been referred to a tribunat
under this subsection, the House of Representatives may, by
resolution, suspend that judge from performing the functions
of his office and any such suspension may at any time be re-
voked by the House by resolution and shall, in any case, cease
to have effect if, upon consideration of the report of the tribunal
in accordance with the provisions of this subsection, the House
docs not remove the Justice of Appeal or judge of the Supreme
Court, as the case may be, from office.

(5) The prescribed age for the purposes of subsection (I) of this
section is the age of sixty-five years in the case of a Justice of Appeal and
sixty-two years in the case of a judge of the Supreme Court, or such other -
age as may be prescribed by Parliament:

Provided that an Act of Parliament, to the extent to which it alters
the prescribed age after the appointment of a person to be a Justice of
Appeal or a judge of the Supreme Court, shall not have effect in relation
to that person unless he consents that it should have effect. (

92. A Justice of Appeal or judge of the Supreme Court shall not Oaths to be
enter upon the duties of his office until he has taken and subscribed the taken by
oath of allegiance and the oath for the due execution of his office that is judges of the

set out in the Second Schedule to this Constitution. Court of
Appeal and
Supreme
Court.
- - S—— - -
- -
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Relcrence to 93.—(1) Where any question as to the interpretaticn of this Constitu-
Supreme tion arises in any proceedings in any subordinate court and the cburt is of
Court in the opinion that the question involves a substantial question of law, the
cascs Involv- court may, and shall if any party to the proceedings so requests, refer the
ing Interpre- question to the Supreme Court. )

Lation of .

Constitution. (2) Where any question is referred to the Supreme Court in pur-
suance of this section, the Supreme Court shall give its decision upon the
question and the court in which the question arose shall dispose of the
case in accordance with that decision or, if that decision is the subject
of an appeal under section 98 of this Constitution to the Court of Appeal
or the Judicial Committee, in accordance with the decision of the Court
of Appeal or, as the case may be, the Judicial Committee.

- Part I
SUBORDINATE COURTS AND COURTS-MARTIAL

>

Establish- 94,—(1) Parliament may establish courts subordinate to the Supreme

et of, Court and courts-marti:_ll, and any such court shall, subject to the pro-

othef Courts. visions of this Constitution, have such jurisdiction and powers as may be
conferred on it by any law.

(2) The Supreme Court shall have jurisdiction to supervise any civil
or criminal proceedings before any subordinate court or any court-
martial and may make such orders, issuc such writs and give such
directions as it may consider appropriate for the purpose of ensuring
that justice is duly administered by any such court.

(3) The Rules Committee established under the Courts Act (a) may
make rules with respect to the practice and procedure of the Supreme
Court in relation to the jurisdiction and powers coaferred on it by sub-
section (2) of this section. :

Part II
APPEALS
Appeals on 95.—(1) Subjeét to the provisions of section 70(6) of this Constitution,

Constitu- an appeal shall lie as of right to the Court of Appeal from decisions of the
tional ques- Supreme Court in the following cases, that is to say:—

tions and
questions

relating to (a) final decisions in any-civil ot criminal proceedings on questions
fundamental as to the interpretation of this Constitution; and
rights.

(b) final decisions given in exercise of the jurisdiction conferred
on the Supreme Court by section 28 of this Constitution
(which relates to the enforcement of fundamental rights and
freedoms);

and an appeal shall lic as of right direct to the Judicial Committee from
any decision of the Court of Appeal in any such case.

(a) Laws of The Gambia, 1966 Revised Edition Cap, 36.

425
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{2) In this section—
(a) references to final decisions of the Supreme Court shall be
construed as including references to decisions given in pur-
suance of section 28(4) or scction 93(2) of this Constitution;
and .
{b) references to decisions of the Court of Appeal in any cases
specified in subsection (1) of this section shall be construed
as including references to decision given by that court on
appea! from decision of the Supreme Court in any such cases.
96.—(1) Subject to the provision of section 70{(6) of this Constitution, Other
an appeal shall lie as of right to the Court of Appeal from any decision Appeals from
given by the Supreme Court in the following cases, that is to say:— Supreme
) Court and
(a) final decisions in any civil proceedings where the matter in Appeal.

dispute on the appeal is above the value of £50, or where the
appeal involves directly or indirectly, a claim to or question
respecting property or a right above the value of £50;

(b) final decisions in proceedings for di‘@l.i;;\or nullity of
marriage; and

(¢) such other cases as may be prescribed by Parliament.

~ (2) Subject to the prov'isions of section 70(6) of this Constitution,
an appeal shall lie as of right to the Judicial Committee from any decision
given by the Court of Appeal in the following cases, th_at is to say:—

(@) final decisions in any civil proceedings where the matter in
dispute on the appeal is of the value of £500 or upwards or
where the appeal involves directly or indirectly a claim to or

question respecting property or a right of the value of £500 or

upwards;

(b) decisions in proceedings for dissolution or nullity of marriage;
and

{¢) such other cases as may be prescribed by Parliament.

(3) Subject to the provisions of section 7"0(6) of this Constitution, an

-appeal shall lie, with the leave of the court that gave the decision, from the

Supreme Court to the Court of Appeal and from the Court of Appeal to
the Judicial Committee in the following cases, that is to say:—

(a) decisions in any civil proceedings where, in the opinion of the
court that gave the decision, the question involved in the appeal
is onc that, by reason of its great general or public importance
or otherwise, ought to be submitted to the Court of Appeal
or to the Judicial Committee, as the case may be; and

(&) such other cases as may be prescribed by Parliament,
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(4) An appeal shall lie to the Judicial Committee with the special
leave of the Committee from any decision given by the Court of Appeal
in any civil or criminal matter.

97.~(1) Subject to the provisions of subsection (2) of this section,
an appeal shall kic as of right to the Supreme Court from final decisions
given by any subordinate court or a court-martial in any civil or criminal
proteedings on questions as to the interpretation of this Constitution
{not being questions that have been referred to the Supreme Court in
pursuance of section 93(1) of this Constitution or as to the contravention
of any of the provisions of sections 13—27 (inclusive) of this Constitution
(not being questions that have been referred to the Supreme Court in
pursuance of section 28(3) of this Constitution).

(2) Anappeal from a decision given by a subordinate court or a court-
martial in any of the cases referred to in subsection (1) of this section—

(a} shall not lic direct to the Court of Appeal; and '
(&) shall' not lie direct to the Supreme Court if, under any law—

(i) an appeal lies as of right from that decision to another
subordinate court or court-martial; or

(if} an appeal lies from that decision to another subordinate
court or court-martial with the leave of the court that
gave the decision or of some other court and that leave
has not been withheld.

(3) An appeal shall lic as of right to the Supreme Court from final
decistons given by any subordinatc court in any case in which, if the
decision of the subordinate court were a decision of the Supreme Court,
an appeal would lic as of right to the Court of Appeal under section 96
of this Constitution:

Provided that—

() an appeal shall not lie to the Supreme Court from a decision
given by a subordinate court in any such case if, under any law—

(i) an appeal lies as of right from that decision to the Court
of Appeal; or

(ii) an appeal lies from that decision to the Court of Appeal
with the leave of the court that gave the decision or of
some other court and that leave has not been withheld;
and

(b) an appeal shall not lie direct to the Court of Appeal or direct
t6 the Supreme Court from a decision given by a subordinate
court in any such case if, under any law— '

427
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(/) an appeal lies as of right from that decision to another
subordinate court; or

(it) an appeal lies from that decision to another subordinate
court with the,leave of the court that gave the decision
or of seme other court and that leave has not been with-
held.- :

{4) An appea! shall lie from a subordinate court or a coutt-martial
to—
(a) the Supreme Court; or
(6) the Court of Appeal

in such cases (other than the cases referred to in subsection (1) or sub-
section (3) of this section) as may be prescribed by any law.

98.—(1) The provisions of the Judicial Committce Act, 1833(a) and
any rules made thercunder from time to time shall, in so far as they relate
to the powers of the Committee and the procedurt to be adopted with
respect to proceedings before the Committee apply in relation;to pro-

Supplemen-
tary.

ceedings before the Committee under this Chapter and for that purpose

shall be construed with such modifications, adaptations, qualifications
and exceptions as may be -necessary by reason of the nature of those
procecdings otherwise to bring them into conformity with the provisions
of this Constitution.

(2) Subject to the provisions of this Chapter, provision may be made
by or under an Act of Parliament regulating the procedure to be adopted
by the Court of Appeal with respect to any appeal to the Judicial Com-
mittee under this Chapter or by the parties to any such appeal.

(3) Any decision given by the Judicial Committee in any appeal under
this Chapter shall be enforced in like manner as if it were a decision of the
- Court of Appeal.

(4) The Judicial Committee shall, in relation to any appeal to it
under this Chapter in any case, have all the jurisdiction and powers
possessed in relation to that case by the Court of Appeal.

Part IV
JUDICIAL SERVICE COMMISSION

99.—(1) There shall be a Judicial Service Commission which shall
consist of—

{a) The Chief Justice, as Chairman;
(b) the Chairman of the Public Service Commission; and

(c) a member who shall be styled “the appointed member™ and
who shall be appointed by the President, acting in consultation
with the Chief Justice.

(a) 3and 4 Will4. c. 41.

Judicial
Service
Commission.
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{2) A person shall not bs qualified to be the appointed member of
the Commission if— .o

(@) he is a member of the House of Representatives:

{(5) he is, or has at any time during the two years immediately
preceding his appointment been, nominated as a candidate
for election as a member of the Houso of Representatives
established for The Gambia by order of Her Majesty in Council
before the coming into operation of this Constitution:

(c) he is, or has at any time during the said two years been, the
holder of an office in any organisation that sponsors or other-
wise supports, or that has at any time sponsored or otherwise
supported, a candidate for elections as a member of the House
of Representatives established as aforesaid or of any local
government authority; or

“(d) he is a public officer. -

(3) Subject to the provisions of this section, the office of the appointed
member of the Commission shall become vacant—

(@) at the expiration of two years from the daté of his appointment;
or :

() if any circumstances arise that, if he were not the appointed
member of the Commisston, would cause him to be dis-
qualified to be appointed as such under subsection (2) of this
section. -

{4) The appointed member of the Commission may be removed from
office only for inability to excrcise the functions of his office (whether
arising from infirmity of body or mind or any other cause) or for mis-
behaviour and shall not be so removed excapt in accordance with the
provisions of this section.

" (5) The appointed member of the Commission shall be removed
from office by the President if the question of his removal from office has
been referred te a tribunal appointed under subsection (7) of this section
and the tribunal has recommended to the President that he ought to be

~ removed from office for inability as aforesaid or for misbehaviour.

(6) If the Chief _t'juslicc represents to the President that the question
of removing the appointed member of the Commission under this section
ought to be investigated, then—

(a) the President shall appoint a tribunat which shall consist of a

i Chairman and not less than two other members, sclected by the -

Chief Justice, one of whom shall hold or shalt have held high
judicial office; and

- (5) the tribunal shali enquire into the matter and report on the
facts thereof to the President and recommend to him whether
the appointed member ought to be removed under this scction,
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(7 [f the question of removing the appointed member of the Com-
mission has been referred to a tribunal under this section, the President,
acting in accordance with the advice of the Chief Justice, may suspend
that member from the exercise of the functions of his office and any such
suspension may at-any time¢ be revoked by the President, acting
in accordance with such advice as aforesaid, and shall in any case cease
to have effect if the tribunal recommends to the President that that member

_ should not be rﬂcmovcd.

(8) If the office of the appointed member of the Commission is

vacant or if the person holding that office is for any rcason unable to

exercise the functions of his office, the President, acting in accordance
with the advice of the Chief Justice, may appoint a person who is qualified
to be the appointed member to act as that member, and any person so
appointed shall, subject to the provisions of subsection (3) of this section,
contintue to act uatil the office in which he is acting is filled or, as the case
may be, until the holder thereof resumes his functions or until his appoint-
ment to act is revoked by the President, acting in accordance with the

~ advice of the Chief Justice.

(9) The appointed member of the Commission chall not enter upon
the duties of his office until he has taken and subscribed the oath of
allegiance and the oath for the due execution of his office that is sct out
in the Second Schedule to this Constitution.

(10) In the exercise of its functions under this Constitution, the Com-
mission shall not be subject to the direction or control of any other person
or authority. )

(11) The Commission may by regulation or otherwise regulate its
own procedure and, with the consent of the President, may confer powers
or impose dutics on any public officer or on any authority of the Govern-
ment of The Gambia for the purpose of the exercise of its functions.

(12) The Commission may, subject to its rules of procedure, act
notwithstanding any vacancy in’ its membership or the absence of any

. member and its proceedings shall not be invalidated by the presence or

participation of any person not entitled to be present at or to participate
in those proceedings: . .

Provided that any decision of the Commission shall require the con-
currence of & majority of all its members.

100.—(1) The power to appoint persons to hold or act in any offices
to which this section applies {including the power to confirm appoint-
ments) the power to excrcise disciplinary control over persons holding or
acting in such offices and the power to remove such persons from office
shail vest in the Judicial Service Commission.

(2) The Judicial Service Commissioﬁ'may, by directions in writing
and subject to such conditions as it thinks fit, delegate any of its powers
under subsection (1) of this section to any one or more of its members or
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to any judge of the Supreme Court or to any person holding or acting in |

an office to which this section applics.
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} (3) The.offices to which this section applies are—

(@) the office of Registrar or Assistant Registrar of the Supreme
Court; ‘ ’

(b) the office of Magistrate:

(¢) subject to the provisions cf subsection (4) of this section, the
office of member of any subordinate court (other than the court
of any magistrate who is autherised, by or under the law, to
hold such a court by virtue .of his holding or acting in any
oteer public office and other than a court administering
customary law and which has jurisdiction only in the Provinces);
or

{d) subject as aforesaid, sach other offices of member of any court
or connected with any other court as may be prescribed by
Parliament, '

(4) Where provision is made by or under any law for the appoint-
ment of assessors to assist or take part in the decision of the court in any
case. the power to appoint persons to be such assessors, the power to
exercise disciplinary control over persons so appointed and the power to
remove such persops frem office shall vest in the judges presiding over the
court in that case. :

-

CHAPTER ViII
FINANCE

101.—(1) No taxation shall be imposed otherwise than by or under
the authority of an*Act of Parliament or by or under the authority of a
provision upon which Parliament has conferred the foree of Jaw,

(2) Parliament may confer on any authority established by law for
the purposes of local government power to impose taxation within the
area for which that authority is established and to alter taxation so
imposed.

102. - All revenues or other moneys raised or recgived by The Gambia
(not being revenues or other moneys that are payable, by or under an Act
of Parliament, or by or under any other law, into some other fund estab-
lished for any specific purpose or that may, by or under such an Act or
by or under any other law; be retajned by the authority that recejves them
for the purpose of defraying the expenses of that authority) shall be paid
into ang from a Consolidated Revenue Fund. .

103.—1) No ‘moncys shall be withdrawn from the Consolidated
Revenue Fund except—

() to meet expenditure that is charged upon the fund by this
Counstitution’or by any Act of Parliament or by or under any
other law; or

(b) where the issuc of those moneys has been authorised by an
Appropriation Act or by an Act made in pursuance of section
105 of this Constitution.
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(2) Where any moneys are charged by this Constitution or by any
Act of Parliament or by or under any other law, upon the Consolidated
Revenue Fund or any other Public fund, they shall be paid out of that
fund by the Governinent of The Gambia to the person or authority ‘o
whom payment is due.

(3) No moneys shall be withdrawn from any public ﬁ;nd other than
the Consolidated Revenue Fund unless the issuc of those moneys has been
aythorised by or under any law.

(4) Parliament may prescribe the manner in which withdrawals may -
be made from the Consolidated Révenue Fund or any other public fund.

104.—(1) The Minister for the time being responsible for finance Authorisa-
shall cause to be prepared and laid before the House of Representatives tion of ex-
in each financial year estimates of the revenues and expenditure of The penditure
Gambia for the next following financial year. . from Conso-

. lidated Re-

(2) When the estimates of expenditure (other than expenditure venue Fund
charged upon the Consolidated Revenue Fund by this Constitution or by bty appro-
any Act of Parliament) have been approved by the House of Representa- priation.
tives, a bill, to be known as an Appropriation bill, shall be introduced in
the House, providing for the issue from the Consolidated Revenue Fund
of the sums necessary to meet that expenditure and the appropriation
of those sums, under scparatgvotcé;\ for the several services required, to
the purposes specified thergin. \

(3) If in respect n'y financial year it is found— \/_4

(a) that the amount appropriated-by the Appropriation Act to any
purpose is insufficient or that a‘need has arisen for cxpenditure
for a purpose to which no amount has been appropriated by

* that Act; or '

) that any moneys have been expended for any purpose in excess
of the amount appropriated to that purpose by the Appropria-
tion Att or for a purpose to which no amount has been appro-
priated by that Act, g

a supplementary estimate or, as the case may be, a statement of excess
showing the sums required or spent shalt be laid before the House of
Representatives and a supplementary Appropriation bill shall be intro-
duced in the House, providing for the issuc of such sums from the Con-
solidated Revenue Fund and appropriating them to the purposes specified
therein.  ° o

105. Parliament. may make provision under which, if thc Appro- Awhorisa-
priation Act in respect of any financial year has not come into operation tion of ex-
by the beginning of that financial year, the Minister responsible for penditure
finance may authorize the withdrawal of moneys from the Consolidated in advance of
Revenue Fund for the purpose of meeting expenditure n 10 carry appropria-
on the services of the Government until the expiration of fody months tion. )
from the beginning of that financial year or the coming into oReration ;
of that Act, whichever is the earlier. ’
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106.—(1) Parliament may make provisions for the establishment of a
Contingencies Fund and for authorising the Minister for the time being
responsible for finance, if satisfied that there has arisen an urgent and un-
forseen need for expenditure for which no other provision exists, to make
advances from that fund to meet that need.

(2) Where any advance is made from the Contfngcncics Fund, a

.supplementary estimate shall be presented and a supplementary Appro-

priation bill shall be introduced as soon as possible for the purpose of
replacing the amount so advanced.

107.—(1) There shall he paid to the holders of the offices to which
this section applics guch salary and such allowances as may be prescribed
by Parliament. ' :

(2) Any salaries and any allowances prescribed in pursuance of this
section in respect of the holders of the offices to which this section applies
shall be a charge on the Consolidated Revenue Fund.

(3) The salary prescribed in pursuance of this section in respect of
the holder of any office to which this section applies and his other terms of
service (other than allowances that are not taken into account in comput-
ing, under any law in that behalf, any pension payable in respect of his
service in that office) shall not be altered to his disadvantage after his
appointment.

. (4) Where a person's salary or other terms of service depend upon his

option, the salary or terms for which he opts shall, for the purposes of .

subsection (3) of this section, be deemed to be more advantageous to him
than any others for which he might have opted.

{(5) This section applies to the offices of a Justice of Appeal, a judge
of the Supreme Court, a member of the Constituency Boundaries Com-
mtjssion. a member of the Public Service Commission and the Director
of Audit. .

(6)_In relation t a person who, not being a public officer, is for the
time being designated under section 64(2) of this Constitution to exercise
the functions of the office of Supervisor of Elections, this section shall also
apply to that office and shall so apply as if that person were the holder
of that office,

(7) Nothing in this section shall be construed as prejudicing the
provisions of section 116 of this Constitution (which protects pension
rights in respect of service as a public officer).

108.—(1) All debt charges for which The Gambia is liable shall be
charge on the Consolidated Revenue Fund,

(2) For the purposes of this section debt charges include interest,
sinking fund charges, the repayment or amortisation of debt and all
expenditure in connection with the raising of loans on the security of the
Consolidated Revenue Fund and the Service and redemption of debt
created thereby.
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109.—(1) There shall be a Director of Audit whose office shall be a
public office. '

(2) It shall be the duty of the Director of Audit—

Director of
Audit.

(a) to satisfy himself that the provisions of this chapter of this

Constitution are being complied with;

(b) to satisfy himself that all moneys that have been appropriated
by Parliament and expended have been applied to the purposes
to which they were so appropriated and that the expenditure
conforms to the authority that governs it; and

(c) at least once in every year to audit and report on the public
accounts of The Gambia, the accounts of all officers and
authorities of the Government of The Gambia, the accounts
of all the courts in The Gambia (other than courts no part of
the expenses of which are defrayed directly out of moneys
provided by Parliament), the accounts of every Commission
established by this Constitution and the accounts of the Clerk
to the House of Representatives.

- {3) The Director of Audit and any officer authorised by him shal| have
access to all books, records, returns, reports and other documents and shall
have authority to make such enquiry which in his opinion refate to any
of the accounts referred to in subsection (2) of this section.

(4) The Director of Audit shall submit every report made by him in
pursuance of subsection (2) of this section to the Minister for the time
being responsible for finance who shall, not later than seven days after the
House of 'Representatives first meets after he has received the report, fay
it before the House: and if the Minister for the time being responsible for
finance shalli make default in laying the report before the House, the
Director of Audit shall submit the report to the Speaker of the House (or
if the office of Speaker is vacant, or if the Speaker is for any reason unable
to perform the functions of his office, to the Deputy Speaker) who shall
cause it to be laid before the House

(5) The Director of Audit shall exercise such other functions in rela-

tion to the accounts of the Government of The Gambia or the accounts

of other authotities or bodies established by law for public purposes as
may be prescribzd by or under an Act of Parliament.

(6) In the exercise of his functions under subsections (2), (3) and (4)
of this section, the Director of Audit shall not be subject to the direction
or cantrol of any other person or authority.

CHAPTER IX
THE PUBLIC SERVICE

110.—(t) There shall be a Public Service Commission® which shall

consist of a Chairman and a Vice-Chairman and not less than two nor Service Com-

more than four other members, who shall be appointed by the President.

Public

mission.
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(2) A person shall not be qualified to be appointed as a member of
the Commisgfonif—
v t \

. ' (@) he issa member of the House of Representatives;

(4) he is, or has at any time during the two 'years immediately
preceding his appointment veen, nominated as a candidate
for election as a member of the House of Representatives or of
any such House of Representatives established for The Gambia
by Order of Her Majesty in Council before the coming into
operation of this Constitution;

-~

(¢) he is, or has at any time during the said two years been, the
holder of an office in any organisation that sponsors or other.
wise supports, or that has at any time sponsored or otherwjse
supported, a candidate for election as a member of the House
of Representatives or of any such House of Representatjves
established as aforesaid or of any local government authority’;
or

;! /\\ , {d) he is a public officer.

(3) A member of the Commission shall not, except with the leave of
S the President, within the period of two years commencing with the day on
! which he last held or acted in the office of member of the Commission, be
eligible for appointment to or to act in any public office other than an
office to which section 113 of this Constitution applies.

(4) Subject to the provisions of this section, the office of 3 member
of the Commission shall become vacant—

(a) at the expiration of two years from the date of his appointment;
or . .

‘ (5) if any circumstances arise that, if he were not a member of the
v Commission, would cause him to be disqualificd to be appoin-
ted as s)ich' under subsection (2) of this section,

infirmity of body,'or mind or any other cause) or for misbehaviour and
shall not be so removed except in accordance with the provisions of this

. . 3

(6) A member of the Commission shall be removed from office by
the President if the question of his removal from office has been referred
to a tribural appointed under subsection (7) of this section and the tribunal
has recommended to the President that the member ought to be removed
from office for inability as aforesaid or for misbchaviour,

(7) If th= President considers that the question of removing a member
of the Cammission under this section ought to be investigated, then—

]—-"‘_"*—_\
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Appoint- . 111.—(1) Subject to the provisions of this Constitution, the power
ment cte. of to appoint persons to hold or act in offices in the public service (including
public the power to confirm appointments), the power to exercise disciplinary
officers, control over persons holding or acting in such offices and the power to

remove such persons from' offices shall vest in the Public Service

Commission. : -

~

(2) The Public Service Commission may, by directions in writing

o and subject to such conditions as it thinks fit, delegate any of its powers
under subsection (1) of this section to any one or more members of the
Commission or, with the consent of the President, to any public officer.

'(3) The provisions of this section shall not apply in relation to the:

following offices, that is to say:—
{a) the office of Justice of Appeal or Judge of the Supreme Court;

(b) the office of Director of Audit;
{c) any office to which section 100 of this Constitution (which

relates to the offices within the jurisdiction of the Judicial

Service Commission) applies;

(d) any office to which section 114 of this Constitution (which
relates to the offices of the principal representatives of The
Gambia abroad) applies;

{e) the office of Permanent §ecmtary or Secretary to the Cabinet
or Establishment Secretary; or

(f) subject to the provisions of section 115 of this Constitution
any office in the Police Force.

(4) No person shali be appointed under this section to or to act in
any office on the President’s personal staff except with the concurrence
of the President. '

{5) Before any of the powers conferred by this section in relation to
the Clerk of the House of Representatives or a member of his staff are
exercised by the Public Service Commission or any other person or
authority, the Commission or that person or authority shall consult with
the Speaker of the House.

(6) Before the Public Service Commission or any other person or
authority exercises its powers under this section to appoint to or to act
in any public office any person who holds or is acting in any office the
power to make appointments to which is vested by this Constitution in
the Judicial Service Commission, the Public Service Commission or that
ity shall consult with the Judicial Service Commission,

(7) A public officer shall not be removed from office, or subjected to
any other punishme\at under this section on the grounds of any act done
or omitted by him imvthe exercise of a judicial function conferred on him
unless the Judicial Service Commission concurs therein,
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(a) the President shall appoint a tribunal which shall comsist of a
Chairman and not less than two other members, sclected by
the Chief Justice, one of whom shall hold or shall have held
high judicial office; and :

(5) the tribunal shall enquire into the matter and report on the
facts thereof to the President and recommend to him whether
the member ought to be removed under this section,

(8) If the question of removing a member of the Commission has
been referred to a tribunal under this section, the President may suspend
that member from the exercise of the functions of his office and any such
suspension may at any time be revoked by the President, and shall in any
case cease to have efféct if the tribunal recommends to the President that
-that member should. not be' removed.

(9) If the office of Chairmah of the Commission is vacant or if the
person holding that office is for any reason unable to exercise the fuhction
ol his office, then, until a person has been appointed to and has assumedy,
the functions of that office or until the person holding that office has
resumed those functions, 'as the case may be, they shall be exercised by
the Vice-Chairman or in his absence by such one of the other members of
the Commission as may for the time being be designated in that behalf

by the President. .

(10) If at any time there are.less than two members 3F the Commission
besides the Chairman or if any such member is acting as Chairman or is
for any reason unable to gxercise the functions of his office, the President
may appoint a person whb is qualified to 'be appointed as a member of the .
Commission to act as a member, and any person S0 appointed shall,
subject to the provisions of subsection (4) of this section, gontinue to act
until the office in which he is acting has been filled or, as the case may be,
until the holder thercof has resumed his functions or until his appointment
to act has been revoked by the President. :

(11) A member of the Commission shall not enter upen the duties of
his office until he has taken anwggdbcd the oath of allegiance and the
oath for the due execution of his office that is set out in the Second
Schedule to this Constitution. . '

élZ) Subject to the provisions of section 123(5) of this Constitution,
the Commission shall, in the exercise of its functions under this Constitu-
tion, not be subject to the direction or control of any other petson or
authority. ‘

(13) The Commission may by regulation or otherwise regulate its

rocedure and, with the consent of the President, may confer powers
imposcduties on any public officer or on any authority of the Govern-
ment of The Gambia for the purpose of the exercise of ils functions.

ow

(14) The Commission may, subject to its rules of procedure, act
notwithstanding any vacancy in its membership or the absence of any
msmbcr and its proceedings shall not be invalidated by the presence or

articipation of any person not entitled to be present at or to participaté®
in those proceedings: :

Provided that any de€ision o he Commission shall require the con-
currence of a majority of all its members.

.
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12, —( I)G‘hc Director. of Audit shall Bc'appointcd by the Prcgid;nt. Director of
acting in accordance with the advice of the Public Ssrvice- Commission. Audit.

(2) If the office of Director of Audit is vacant or if the Director of
Audit is for any reason unable to exercise the functions of his office, the
President, acting in accordance with the advice of the Public Service
Commission may appoint a person to act as Director of Audit, and any
person so appointed shall, subject to the provisions of subsections (3), (5)

“and (7) of this section, continue to act until a person has been appointed
1o the office of Director of Audit and has assumed the functions of that
office, or, as the case may be, until the person in whose place he is acting
has resumed those functions, ’

(3) Subject to the provisions of subsection {5) of this section, the
Director of Audit shall vacate his office when he attains the prescribed age.

(4) A person holding the office of Director of Audit may be removed
from office only for inability to exercise the functions of his offics (whether
urising from infirmity of body or mind or any other cause) or for mis-
behaviour and shall not be removed except in accordance with the pro-
visions of this section. C

(5) The Dircctor
Representatives resolves
this section, in which ci

stance— .
(a) the House shall, by resolitfon, appoint a tril;yl.l which shall
consist of & Chairman and not.less than twd other members,
one of whom shall hold or shall have held high judicial office;

(8) the tribunal shall enquirc into the matter and report on the
facts thereof to f.hc House; and

(¢} the House shall consider the report of the tribunal at 4he first
convenient sitting of the House after the report is received and
may, upon such consideration, by resolution remove the
Director of Audit from office.

udit may be removed from office if the House of
at this matter should be investigated under

(6) If the question of removing a person holding the office of Director
of Audit from office has been referred to a tribunal under this section, the
House of’ Representatives may, by resolution, suspand that person from
performing the functions of his office, and any such suspension may at any
time be revoked by the House by resolution and shall in any case cease
to have effect if, upon consideration of the rcport of the tribunal in
accordance with the provisions of this section, the House does not remove
the Director of Audit from office.

(7) The prescribed age for the purposes of subsection (3) .of this
scetion is the age of fifty-five years or such other age as may be prescribed
by Parliament: " - .

Provided that an Act of Parliament, to the extent to which it alters
the prescribed age after a person has been appointed to be or o act as
Director of Augdit, shall not have effect in relation to that person.unless
he consents that it should have cffect.
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Principal H3.—(1) The power to appaint persons to hold or act in offices to
tepresenta-  which this section applics and to exercise disciplinary control over or to
tives of The remove from office persons holding or acting in such offices shall vest in
Gambia the Prcs;'dcm.
abtoad.
(2) The offices to which this szction applies are the offices of Ambas-
sador, High Commissioner or other principal representatives of Tha
Gambia in any other country or accredited to any international organisa-
tion.

Permanent 114.—(1) The power to appoint a person to hold or 10 act in the
Secretaries,  office of Permanent Secretary or Secretary to the Cabinet or Establishment
Sefretary 1o retary and to remove from office a person holding or acting in any
the Cabinet ~'such office shall vest in the President-acting after consultation with the
and Estab- Public Service Commission.

lishent -

Sccretary. (2) In this section and in section 111(3)(e) of this Constitution “the

Establishment Secretary” means the public officer who is for the time being
in charge of staff and establishment matters in respect of the public service,

Police Force. 115.—(I) The power to appoint a person to hold or act in the office
of Commissioner of Pojice and the power to remove the Commissioner of
Police from office shail vest jn the President acting after consultation with
the Public Service Commission.

(2) The power to appoint persons to hold or act jn offices in the Police

" Force below the rank of Commissioner of Police but above the rank of

Chief Inspector (including the power to confirm appointments), the power

to exercise disciplinary control over persons holding or acting in such

offices and the power 1o femove such persons from office shall vest in the
Public Service Commission, ’

(3) The Public Service Commission may, by directions in writing
and subject to such conditions as it thinks fit, delegate any of its powers
under subsection (2) of this section to any one or more of its members or,
with the consent of the President, to the Commissioner of Police or to any
other member of the Polics Force, '

(4) The power to appoint persons to hold or act in offices in the
Police Force of or below the rank of Chijef Inspector (including the power
to confirm appointments), the power to exercise disciplinary conro| over
persons holding or acting in such offices and the power to remove such
persons from office shall vest in the Commissioner of Police.

delegate any of his powers under subsection (4) of this section to any other

member of the Police Force,
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(6) Parliament may provide that where the power to exercise
disciplinary control over any member of the Police Force (including the
power to remove him from officc) has been exercised under subsection (4)
or subsection 5) of this section by any member of the Police Force (here-
inafief referred to as “the disciplinary authority’), the member of the
Police Force in respect of whom it was so exercised may appeal from the
decisions of the disciplinary authority to the Public Service Commission:

Provided that Parliament or (in the case of the exercise of a power
under subsection (5) of this section) the Commissioner~of Pdlice may
require appeals to be made to a member of the Police Force of higher
rank than the disciplinary authority before they are made to the Public
Service Commission. i

(7 In this section “Commissioner of Police” means the officer, by
whatever name called, commanding the Police Force.

(8) If provision is made by or under any law—

(a) altering the ranks into which The Gambia Police Force estab-
lished by the Police Act (a) is divided; or

(b) establishing a police force other than The Gambia Police Force
or a:jtcring the ranks into which any such other police force is
divided, )

the Public Service Commission may, by order published in the Official
Gazette, specify some rank (other than the rank of Chief Inspector) in
The Gambia Police Foree or, as the case may be, in that other police force
as being equivalent to the rank of Chief Inspector as it exists in The
Gambia Police Force under the law in force immediately before the
coming into operation of this Constitution and the references in subsec-
tions (2) and (4) of this section to the rank of Chief Inspector shall then
be construed as if they were, in relation to The Gambia Police Force or,
as the case may be, in relation to that other police force, references to the
rank for the time being so specified.

116.—(1) The law to be applied with respect to any pensions benefits Pensions
that were granted to any person before 18th February 1965 shall be the paws and
- Jaw that was in force at the date on which those benefits were granted Protection of
"‘orany law in force at a later date that is not less favourable to that person, pensions '
rights.
(2) The law to be applied with respect to any pensions benefits (not &
being benefits to which subsection (1) of this section applies) shall—

(a) in so far as those benefits are wholly in respect of a period of
servicz as a public officer that commenced before 18th February
1965 be the law that was in force on 17th February 1965; and

{b) in so far as those benefits are wholly or partly in respect of a
period of service as a public officer that commenced after 17th
February 1965, be the law in force on the date on which that
period of service commenced, or any law in force at a later
date that is not less favourable to that person.

(a) Laws of The Gambia, 1966 Revised Eduion Cap. 144,

-~
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(3) Where a person is entitled to exercise an option as to which of
two or more laws shull apply in his case, the law for which he opts shall,
for the purposes of this section, be deemed to be more favourable to him
than the other law or'laws. __

«(4) All pensions benefits shall (except to the extent to which, in the
case of benefits under the Widows' and Orphans’ Pensions Act (g) or
under any law amending or replacing that Act or under any other law
providing for the funding of pensions benefits, they are a charge on 2 fund
established by that Act or by any such law and have been duly paid out
of that fund to the person or authority to whom payment is due) be a
charge on the Consolidated Revenue Fund.

(5) All sums that, ungcr the Widows' and Orphans’ Pensions Act
or under any law amending or replacing that Act, or under any other law
providing for the funding of pensions benefits, are to-be paid by the
Government of The Gambia inte any fund established by that Act or by
ony such Jaw or are otherwise to be paid by the Government of The

* Gambia for the purposes of that Act or any such law shall be a charge on
the Consolidated Revenue Fund.

(6) In this section  pensions benefits” means any pensions, compensa-
tion, gratuities or. other like allowances for persons in respect of their
service as public officers or for the widows, children, dependants or
personal representatives of such persons in respect of such service.

(7) Reference in this section to the law with respect to pensions
benefits include (without-prejudice to their generality) references to the
law regulating the circumstances in which such benefits may be granted
"or in.which the grant of such benefits may be refused, the law regulating
the circumstances in which any such benefits that have been granted may
be withheld, reduced in amount or suspended and the law regulating the
amoun? any such benefits.

117.—(1) Where under 'any law any person or authority has a dis-
cretion—

" (a) to decide whether or not any pensions benefits shall be granted;
or ;

() to withhold, reduce in amount or suspend any such benefits
that have been granted,

(Jhose benefits shall be granted and may not be withheld, reduced in amount
or suspended unless the Public Service Commission concurs in the refusal
to grant the benefits or, as the case may be, in the decision to withhold
them, reduce them in amount or suspend them.

*(2) Where the amount of any pensions benefits that may be granted
to any person is not fixed by law, the amount of the benefits to be granted
to him shall be the greatest amount for which he is eligible unless the
Public Service Commission concurs, in his being granted benefits of a

smaller amount. .
(a) Laws of The Gambia, 1966 Revised Edition Cap. 193,

-
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(3) The Public Service Commission shall not concur under subsection
(1) or subsection (2) of this section in any action taken on the ground that
any person who holds or has held the office of Justice of Appeal, judge of
the Supreme Court, or Director of Audit has been guiity of misbehaviour
in that office unless he has been removed from that office by reason of
such misbehaviour. '

(4) Before the Public Service Commission concurs under subsection -

(1) or subsection (2) of this section in any action taken on the ground that
any person who holds or has held any office to which, at the time of such
action, section 100 of this Constitution applics has been’ guilty of mis-
behaviour in that office, the Public Service Commission shall consult the
Judicial Service Commission.

{5) In this scction “pensions benefits” means any pensions, compen-
tion, gratuities or other like allowances for persons in respect of their
service as public officers or for the widows, children, dependants or
personal representatives of such persons in respect of such service.

CHAPTER X
TRANSITIONAL PROVISIONS

118. Subject to the provisions of this Chapter, the Act of Parlia-
ment of the United Kingdom entitled The Gambia Independence Act,
1964(¢) and The Gambia Independence ©Order, 1965(5) (hereinafter re-
ferred Lo as “the existing Order”) arc hereby repealed.

119.~~(1) The existing laws shall continue to be the law of The
Gambia as from the commencement of this Constitution and shall be
construed with such modifications, adaptations, qualifications and ex-
ceptions as may be necessary to bring them into conformity with this
Constitution, ‘

(2) Where any matter that falls to be prescribed or otherwise pro-
vided for under this Constitution by Parliament or by any other authority
or person is prescribed or provided for by or under an existing law (includ-
ing any amendment to any such law made under this section) or is other-
wise prescribed or provided for immediately before the commencement of
this Constitution by or under the existing Order, that prescription or pro-
vision shall, as from the commencemant of this Coanstitution, have cffect
{with such modifications, adaptations, qualifications and exceptions as
may be necessary to bring it into conformity with this Constitution) ag if
it had been made under this Constitution by Parliament or, as the gsc
may require, by the other authority or person.

(3) The President may, by Order, made at any tim:}i:fo:c 24th
April, 1972, make such amendments to any existing law a3 may appear

to him to be necessary or cxpcdicgt for bringing that law into conformity,
- with the provisions of this Constitution or otherwise for giving effect or

enabling cffect 10 be given to the provisions of this Constitution,

(a) 13 Eliz. 2.¢. 93,
(5) L.N, No. 9/65. 5. 1. 1965 No, 135,

-
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(4) The provisions of this section shall bs without prejudice to=any
powers conferred. by this Constitution or by any other law upon any
person or authority to make provision for any matter, including the

&5) For the purposes of this section, the expression “existing law’’
means any Act, law, rule, regulation, order or other instrument made in
pursuance of (or continuing in operation under) the existing Order and
having effect as part of the law of The Gambia or of any part thercof
! immediately before the commencement of this Constitution or any Act
of the Parliament of the United Kingdom or Order of Her Majesty in

b Council so having effect.
E,,;,]ng 120.~—(1) Where any office has been established by or under the
olficers, existing Order or any existing law and this Constitution establishes or

< provides for the establishment of a similar or an equivalent office, any
Ecrson who, immediately before the commencement of this Constitution,
olds or is acting in the former office shall, so far as is consistent with the
provisions of this Constitution, be deemed as from the commencement of
this Constitutjon to have been appointed, elected or otherwise selected to
or to act in the latter office in accordance with the provisions of this
Constitution: .

! Provided—

! (i) that any person who under the existing Order or any
| existing law would have been required 1o vacate his office
| at the expiration of any period or on the attainment of any
f age shall vacate his office at the expiration of that period
’ or on the attainment of that age;

(i) that no alteration made in the functions, powers or duties

h of any office by this Constitution shall entitle the holder
‘ ) thereof for the purpose of any law with respect to pensions

benefit to be treated as if his office had been abolished.

(2) Any person who, by virtue of this section, is deemed as from the
commencement of this Constitution to have been appointed, eclected or
otherwise selected to hold or act in any office shall also be deemed to have
| taken and subscribed any necessary oath under this Constitution.

i (3) A person who is a member of the Public Service Commission
established by the existing Order may, notwithstanding that, by reason
of his having held or been nominated for election to any office before 24th
April 1970, he is disqualified to be appointed as a member of the Public

under this section as a member of that Commission and be re-appdigted
thereto upon the expiration of his term of office.

;? Service Commission established by this Constitution continue in office
i

’ (4) The provisions of this section shall be without prejudice to the
provisions of scction 121 of this Constitution,

in scction 119(5) of this Constitution,

amendment or repeal of any existing law, N -

(5) In this section “existing law” means such a law as is referred to

o
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(6) In this section ““pensions benefits™ means any pensions, compensa-
tion, gratuity or other like allowances for the holder of that office in respect
of his service as a public officer or for th¢ widow, children, dependants or

.personal representative of such holder in respect of such service.

(7) Reference in this section to the law with respect to pension
benefits include (without prejudice to their generality) references to th
law regulating the circumstances in which such benefits may be granted
or in which the grant of such benefits may be refused, the law regulating

he circumstances in which any such benefits that have been granted may

amgount of,any such benefits.

121.—(1) The House of Representatives constituted by the existing
Order (hercinafter referred to as “the existing House of Representatives™)
shill be the House of Representatives during the period beginning with
tife commencement of this Constitution and ending with the first dis-
splution of Parliament thereafter.

(2) The constituencies into which The Gambia was divided im-
mediately before the commencement of this Constitution and until other
provision is made in that behalf in accordance with this Constitution to
be the constituencies into which The Gambia is divided in pursuance of
section-62 of this Constitution; and the persons who, immediately before
the commmencement of this Constitution, are the elected members of the
existing House of Representatives representing those constituencies shall
be dcemed as from the commencement of this Constitution to have been
elected to the House of Representatives in accordance with the provisions
of this Constitution as the elected members representing the respective
constituencies corresponding to those constituencies and shall hold their
seats in accordance with those provisions. ;

(3) The registers of voters having effect immediately before the com-
mencement of this Constitution for the purposes of elections to the exist-
ing House of Representatives shall as from the commencement of this
Constitution, have effect as if they have been compiled in pursuance of this
Constitution.

(4) The persons who immediately before the com nencement of this
Constitution are the Chiefs' representative members, the person who
immediately before the commencement of this Constitution is the Attorney
General, and the persons who, immediately before the commencement of
this Constitution are the nominated members of the existing House of
Representatives shall, as from the commencement of this Censtitution, be
deemed to have been elected or as the case may be appointed as the Chiefs’
representative members, as Attorney-General and” nominated as the
nominated members of the House of Representatives in accordance with
the provisions of this Constitution and shall hold their seats in the House
of Representatives in accordance with those provisions.

withheld,seduced in amount or suspended and the law regulating the .

Parliament.

ot

P P PP SN



No. 1]

r

R
]

’ \ . [ [ 1870-
The Constitution of the Republic of The Gambia . +

>

Miscella-

' neous
transac-
tional
provisions.

4

o -
)
£

"(5) The pgrson who, immediately before the commencement of this
Constitution™Ns the Speaker of the existing House of Representatives shall
be deemed as from the commencement of this Constitution to have been
elected as Speaker of the House of Representatives in accordance with
the provisions of this Constitution and shall hold office in accordance
with these provisions. .

{6) Until Parliament otherwise provides, any person who holds or
acts in any office the holding of which would, under the existing Order
have disqualified him for membership of the existing House of Representa-
tives shall be disqualified to be nominated for election as a voting membar
or appointed as a nominated member of the House of Representatives as
though provision in that behalf had been made in pursuance of section
39(6) of this Constitution. ‘

(7) The Standing Orders of the existing House of Represcntatives
as in force immediately before the commencement of this Constitution
shall until it is otherwjse provided by the House of Representatives under
scction 83(1)-of this Constitution, be the tanding Orders of the House
but they shall be construed with such modi cations, adaptationg, qualifica-
tions and exceptions as may be necessary to bring them into conformity
with this Constitution. i 4

(8)- Parliament shall, unless sooner dissolved, stand disselved twelve
months after the date on which the existing House of Representatives

" would, apart from this Constitution, have stood dissolved in pursuance

of subsection (2) of section 60 of the existing Order repealed by section
118 of this Constitution,

" (9) The President, in pursuance of a resolution of the House of

Representatives, may, at any time after the commencement of this Con- .

stitution and before the date specified in subsecticn (8) of this section,
appoaint a Constituency Boundaries Commission in accordance with the
provisions of this Constitution to review the boundarigs of the consti-
tuencies into which The Gambia is divided.

(10) The Commission that is appointed in purguancc of subsection
(9) of this section shall be deemed to have been appointed in the cir-
cumstances specified in section 62(4)(c) of this Constitution.

(11} Any person who, by virtue of this section, is deemed as from the
commencement of this Constitution to have been elected as Speaker or
any other member of the House of Representatives shall be de®med to
have taken and subscribed any necessary oath under this Constitution.

122.—(1) Without prejudice to the generality of section 119 of this
Constitution, all property which, immediately before the date of,
commencement of ‘this Constitution, was held by the Crown or by so
other body or person (not being an authority of the Government of The
Gambia) on behalf of or in trust for the Crown shall on that date, by virtue
of this subsection and without further assurance, vest.in the President and
be held by him on behalf of, or a¢ the case may be on the Like trusts for
the benefit of, the Government of the Republic; and all property which
immediately before the date aforesaid, was held by an authority of the
Government of The Qambia on behalf of or in trust for the Crown shali
be held by that authority on behalf of, or as the case may be on the like
trusts for the benefits of, the Government of the Republic.

)
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(2) References to the Crown in subsection (1) of this section are
references to the Crown in right of the Governmeat of The Gambia; and
that subsection shall, with necessary modifications, apply in relation 10
rights, liabilities and obligations arising out of the contract or other
-arrangement as it applies in relation to property.

123.—(1) The provisions of this section shall have effect for the
purpose of enabling an pfficer to whom this section applies or his.personal

representatives to appeal against any of the following decisions, that is to
say—

(a) a decision of the Public Service Commission to give such con-
currence as s required by section 117(1) or section,117(2) of this
Constitution in relation to the refusal, withholding, reduction
in amount or suspending of any pensions benefits in respect of
such an officer’s service as a public officer;

(b) a decision of any authority to remove such an officer from office
if the consequence of the removal is that any pensions benefits

cannot be granted in respect of the officer’s service as a public
officer; or

(c) a decision of any authority to take some other disciplinary
- action in relation to such an officer if the conscquence of the
action is, or in the opinion of the authority might be, to reduce
the amount of any pensions benefits that may .be granted in
respect of the officer’s service as a public officer.

(2) Where any such decision as is referred to in subsection (1) of this
section is taken by any authority, the authority shall cause to be delivered
to the officer conccrned or to his personal representatives, a written notice
not being less than twenty-eight days
from the date on which the notice is delivered, within which he, or his
personal representatives, may apply to the authority for the case to be
referred to an Appeals Board.

(3) If application is duly made within the time stated in the notice,
the authority shall notify the President in writing of that application and
the President shall thereupon appoint an Appeals Board consisting of—

(a) one member selected by the President;
() one member selécted by an association n:pmeniativc of public

officers or a professional body, nominated in cither case by the
applicant; and ‘

(¢) one member selected by the other membeis jointly (or, in
default of agreenlent between those members, by the Judicial
Service Commission)
who shall be the Chairman of the Board:

(4) The Appeals Board shall enquire iﬁto the facts of the case, and
for that purpose— - .
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(a) shall, if the applicant so requests in writing, hear the applicant
either in person or by a legal representative of his choice,
accerding to the terms of the request, and shall consider any
representations that he wishes to make in writing; *

(b) may hecar any other person who, ifi*the opinion of the Board
is able to give the Board information ongthe case; and

(c) shall have access to, and shall consider, all documents that
wege available to the authority concerned and shall also con-
sider any further document relating to the case that may he,”

produced by or on behalf of the applicant or lhc_aulhorily.i;

(5) When the Appeals Board has completed its consideration of the
case, tReni—

(a) if the decision that is the subject of the reference to the Board
. is such a decision as is mentioned in paragraph (@) of subsection
- (1) of this section, the Board shall advise the Public Service
Commission whether the decision should be affirmed, reversed
or modified and the Commission shall act’ in accordance with

that advice; and

"b) if the decision that is the subject of the reference to the Board
is such a decision as is referred to in paragraph (b) or paragraph
(c) of subsection (1) of this section, the Board shail not have
power to advise the authority concerned to affirm, reverse or
.modify the decision but—

(¢) where the officer has been removed from office the Board -

may direct that there shall be granted all or any part of
the pensions benefits that, under any law, might have been
granted in respect of his service as a public officer if he
had retired voluntarily at the date of his removal and may
direct that any law with respect to pensions benefits shall
in any other respect that the Board may specify have"
effect as if he has so retired; and

(#i) where some other disciplinary action has been taken in
sclation to the officer the Board may direct that, on the
grant of any pensions benefits under any law in respect of
the officer’s service as a public officer, those bencfits shall
be increased by such amount or shall be calculated in
such manner as the Board may specify in order to offset
all or any part of the reduction in the amount of those

< ) benefits that, in the opinion of the Board, would or might
otherwise be a consequence of the disciplinary action,

and any direction given by the Board under this paragraph shall be com-
plied with notwithstanding the provisions of any other law.

(6) In this section— -
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“pension benefits” has the meaning assigned to that expression in
section 117 of this Constitution, and

“legal representative” means a person entitled to practise as a
barrister or as a solicitgr in The Gambia.

(7) This section applies to any officer who is the holder of a pension-
able office and ! R

(a) is designated under the Overseas Service Aid -Scheme and

(b) is, immediately before the commencement of this Constitution

a member of Her Majesty’s Overseas Civil Service or Her
Majesty's Overseas Judiciary,

124.—(1) If the President so requests, the authorities having power

i to make appointments in any branch of the public service shall consider
whether there are more local candidates suitably qualified for appoint-
ment to, or promotion in, that branch than there are vacancies in that
branch that could appropriately be filled by such local candidates; those
authorities, if satisfied that such is the case, shall, if so requested by

" the President, select officers in that branch to whom this section applies
and whose retirement would, in the opinion of those authorities, cause
vacancies that could appropriately be filled by such suitably qualified
local candidates as are available and fit for appointment and inform the
President of the number of officers so selected; if the President specifies a
number of gificers to be called upen to retire (no exceeding the number

—’\) of officers fso sclected), those authorities shall hominate that number

. of officersArom among the officers so selected and require them by notice
‘"\\), in wyiting to retire from the public service; and any officer who is so
Y‘;\;cq ired to retire shall retire accordingly. :

L (2) Any notice given under subsection (1) of this section requiring
\, any officer to retire from the public service shall—

ledve of absence upon the completion of a tour of duty, specify
the date on which he shall so retire which shali be not earlier
than the expiration of six months from the date when he
receives the notice or, if his leave of absence would otherwise

expire later, not earlier than when it would otherwise expire;
and :

L . Vé,f(a)\in\g;,casc of an officer who, when he receives the Rrotice, is on

(b) in the case of any other officer, specify the period, whick shall
be not less than six months from the date when he receives
notice, at the expiration of which he shall proceed upon leave
of absence pending retirement: .

Provided that the officer may agree to the notice specifying an earljer
date or, as the case may be, a shorter period, )

(3) This section applies to any officer who holds a pensionable office
+ and-— \ .

e
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(a) is designated under the Overseas Service Aid Scheme; and

() is, immediately before the commencement of this Constitution,
a member of Her Majesty's Overseas Civil Service or Her
Majesty’s Overseas Judiciary; or

(¢) is an overseas officer who, after the commencement of this
Constitution, is appointed to any public office (otherwise than
on promotion or transfer from another public office) and who
is notified, at the time of his appointment, that this section will
apply to him.

(4) In this section *“overseas officer” means an officer in the ipublic }

service wha s, either individually or as a member of a class, declared by
the appropriate Commission to be an overseas officer, and “the appro-
priate Commission” means —. .

(@) in relation to an officer who can be removed from office by the
Judicial Service Commission, that Commissien; and

(6) in any other case, the Public Service Commission.

125.—(1) Any power that, i 1atelwbefore the commencement
of this Constitution, is \g?adrin an/existing public service autherity (that
is to say, the Governor-Géneral a ing on the advice of the Publjic Service
Commission established by the isting Order, or the Commissioner of
Police) and that, under the existigg Order is then delegated to some other
person or authority shall, as fron] the commencement of this Constitution
and so far as is consistent with|the provisions of this Constitution, be
deemed to have been delegated to such person or authority in accordance
with those provisions.

(2) Any matter that, imme(lintely before the commencement of this
Constitution, is pending before §n existing public service authority shall,
so far as is.consistent with the peovisions of this Constitution, be con-
tinued before the corresponding public service authority established by
this Constitution, and any matter\that, immediately before the com-
mencement of this Constitution, is pe

to whom power to deal with that mattef :  existing
- . public service authority shall, so far as is i i
this Constitution, be continued before the om

that power was delegated:

Provided that, where the hearing of a disciplinary groceeding has
begun but has not been completed immediately before the commencement
of this Constitution, the continued hearing shall not be held before any
person unless the hearing that has already taken place was also held before
him; and where, by virtue of this proviso, the hearing cannot be continued
it shall be re-commenced.

N
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126.—(1) All proceed
ment of this Constitution,
-under the existing Order o

ings that, immediately before the commence- Legal pro- -
are pending before any court established by or ceedings.
t by or under any law continuing in operation

“under the existing Order may be continued and concluded after thq com-
mencement of this Constitution before the corresponding court estabilished

by this Constitution or by

(2) Any deciSion given before the.
- by any such court as aforesaid shall, for the purpose of its enforcement
+ or for the purposc of any appeal therefrom, have effect after the com-

or under an existing law,

-commencement of this Constitution

-

N

mencement of this Constitution as if it were a decision of the corresponding

court established by this

(3) Until otherwisc p

in any court immediately

or any public officerisa p

+ ment of The Gambia is a

(@) in the case of

Constitution or by or under an existing law.

rovided by any law, any praceedings pending
before 24th April, 1970 in which Her Majesty
arty in respect of The Gambia, or the Govern-
party, shall continue after that day—

proceedings brought in accordance with the

Criminal Procedure Code (4) with the Republic (whether or not

that expression

is used) substituted as a party; and

(b) in the case of all ojher proceedings with the Attorney-General, !

or some other
‘ party.

{4) In this section “ex

public officer representing the Repubiic, as a

isting law" means such a law as is referred to in

section 119(5) of this Constitution.

127.~(1) Any appeal or petition for special leave to appeal to the Appealsto
Judicial Committee from a decision given by the Court of Appeal estab- (he Judicial
lished by the existing Order, being an appeal or 2 petition that is pending Committee,

immediately before the commencement of this Constit_ution and——‘\t

s —

{a) in the case of an appes), is one in \»‘vhﬁh the records have been

registerell in the Office of the Judicial Committee before the

commencement

(6} in the case of a

of this Constitution: or

petition is one that has been filed in that Office

before the commencement of this Constitution,

shall continue to lie to the Judicial Committee and may be prosecuted
and disposed of in accordance with the Jaw regulating the procedure in
such appeals that is in force immediately before the commencement of

this Constitution.

(2) Any Order made

by the Judicial Committee on an appeal that

lies to the Judicial Committee by virtue of subsection (1) of this section or
on any appeal that has been made to thb Judicial Comumittee at any time

before the commencement

of this Constitution shall be enforced in accord-

ance with the law regulating the enforcement of such Orders that is in

force immediately before

the commencement of this Constitution.

{a) Laws of The Gambia, 1966 Revised Edition Cap. 39,
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i Prerogatives 128. Where under any law in force in The Gambia immediately
! - and privi-  before the commencement of this Constitution any prerogatives or
loges of the  privileges are vested in Her Majesty, those prerogatives or privileges shall,
Crown. from the commencement of this Constitution, vest in the President.
Rights, "129.—(1) All rights, liabilities and obligations of—
liabilitics and .
obligations. (@) Her Majesty the Queen or the Governor-General, in respect,
or in right, of the Government of The Gambia: and
; {5) the Government of The Gambia or any public officer on behalf
' 0 : N of the Government of The Gambiz,
, shall on and after the commencement of this Constitution, be the rights,
o liabilities and obligations of the Republic. .
' (2) In this section, rights, liabilities and obligations include ights,
‘ liabilities and obligations arising from contrhct or otherwise, other than
; the rights to which sections 122 and 12 is Constitution refer.
.. Public Seal. 130. Until Parliament otherwise provides, the Public Seal shall be
: the Pablic Seal in use immedintely before the 24th April, 1970.
! CHAPTER XI
- MISCELLANEOUS
Resignation, 13L.—(I) Any person who is appointed, elected or otherwise selected

to any office established by this Constitution or atg office of Minister
established under this Constitution may resign from that office by writing
under his hand addressed to the person or authority by whom he was
appointed, clected or otherwise selected:

Provided that—

(a) in Ehc case of a person who holds office as President, his resigna-
tion from that office shall be addressed to the Chief Justice:

() the resignation of a person from ‘the office of Speaker or Deputy
Speaker of the House of Representatives shall be addressed to
the House; and

(c) the resignation of any person from the office of mcn-;ber of the
House of Representatives shall be addressed to the Speaker
of the House,

(2) The resignation of any person from any such office as aforesaid
shall take cffect when the writing signifying the resignation is received by
the person or autherity to whom it was addressed or any person autherised
by that person or authority to receive it.

|
I
I
|
|
|




452

No. 1] [ 1970,
The Constitution of the Republic of The Gambia

132.—(1) Where any person has vacated any office established by this Re-appoint-
Constitution or any office of Minister established under this Constitution, mentsand
he may, if qualified, again be appointed, elected or otherwise sclested Yo concurrent
hold that office in accordance with the provisions of this Constitution. appoint-

. ments,
(2) Where this Constitution vests in any person or authority the

power to make any appointment to any office, a person may be appointed
to that office, notwithstanding that some other person may be holding that

L office, when'that other person if on leave of absence pending the relin-
quishment of the office; and where two or more persons are holding the
same office by reason of an appointment made in pursuance of this sub-
section, then, for the purposes of any function conferred upon the holder
of that office, the person last appointed shall be deemed to be the sole
holder of the office.

133.—(1) In this Constitution, unless the context otherwise requires— Interpreta-
tion,

“the Commonwealth” means The Gambia, any country to ::I:Ch/

section 8 of this Constitution applies and,any ndency of any
such country; d%\_

14
“financial year”™ means the period of twelve months ending on
30th June in any year or on such other day as Parliament- may
prescribe:

¢

Provided that whenever Parliament alters the date on which the
financial year ends it shall provide either—

(a) that the period beginning at the end of the last complete
financial year under the law in force before the alteration takes
effect and ending with the beginning of the first complete
financial year under the law in force after the alteration takes
effect shall be added -to either of those years (as Parliament
prescribes) and that the aggregate period, though greater than
twelve months, shall be reckoned as one financial year;

(&) that the pcn"od beginning and ending as aforesaid, though less
\ " than twelve months, shall itself be reckoned as a complete
financial year;

Provinces” has the same meaning as in the Provinces Act (a);

he Gambia” means the territory comprised in The Gapibia '
on the 23rd April 1970; '

*“The tte” means the official gazette of the Government,

“Head Chief”, “Deputy Head Chief”, “Sub-Chief”” and “Head-
man” have the same meaning as in the Provinces Act (a);

*“high judicial office’” means the office of a judge of a court of un-
. limited jurisdiction in civil and criminal matters in some part of the
Commonwealth or in the Republic of Ireland or in any country
outside the Commonwealth that may be prescribed by Parliament

or the office of judge of a court having jurfsdiction in appeals from
such a court.

(@) Laws of The Gambia, 1966 Revised Edition, Cap. 151,

<L
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(f) except for the purposes of sections 61(3)(d), 99(d), 100(3)
110(2}(d) and 110(3) of this Constitution {(which relate to dis-
qualification for election or appointment to certain offices)
references to an office in a naval, military or air force.

(4) For the purposes of this Constitution, a person shall not be
regarded-—

N ' .
(a) as holding an office by reason only of the fact that he is in
receipt of a pension or other like allowance,

(b) as disqualified for election to the House of Representatives
or for appointment to any office to which a public officer ig not
qualified to be appointed by reason only that he holds a public
(Lfﬁcc and he is on leave of absence pending relinquishment of
that office.

(5) In this Constitution, unless the context otherwise requires, a
reference to the holder of an office by the term designating his office shall
be construed as including, to the extent of his suthority, a reference to any
person for the time being authorised to exercise the functions of that office:

Provided that nothing in this subsection shall apply to references to
the President or Vice-President in sections 37, 38, 39(3) and (4) or 43 of
this Constitution.

(6) Except in the case where this Constitution provides for the holder
of any office thereunder to be such person holding or acting in any other
office as may for the time being be designated in that behalf by some
specified person or authority, no person may, without his consent, be
nominated for election to any such office or be appointed to or to act
therein or otherwise be selected therefor. ‘

(7) References in this Constitution to the power to remove a public
officer from his office shall be construed as including references to any
power conferred by any law to require or permit that officer to retire from
the public setvice: :

Provided that—

(2) nothing in this subsection shall be construed as conferring on -

any person or authority the power to require a Justice of Appeal
or a judge of the Supreme Court or the Director of Audit to
- retire from the public service: and

(b) any power conferred by any law te permit a person to retire

from the public service shall, in the case of any public officer -

who may be removed from office by some person or authority
other than a Commission established by this Constitution, vest
in the Public Service Commission. \

.
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(8) Any provision in this Constitution that vests in any person or
authority the power to remove any public officer from his office shall be
without prejudice to the power of any person or authority to abolish any
office or to any law providing for the compulsory retirement of public
officers generally or any class of public officer on attaining an age specified
by or under that law. ' :

(9) Where this Constitution vests in any person or authority the
power to appoint any person to act in or to exercise the functions of any
office if the holder thereof is himself unable to exercise those functions, no
such appointment shall be called in question on the grounds that the -
holder of the office was not unable to exercise those functions.

(10) No provision of this Constitution that any person or authority
shall not be subject to the direction or control of any other person or
authority in the exercise of any functions under this Constitution shall be
construed as precluding a court from exercising jurisdiction in relation to
any question whether that person or authority has exercised those
functions in accordance with this Constitution or any other law,

(11} Where, under any provisions of this Constitation, any person or
authority is authorised or required to exercise any function acting after
consultation with some other person or authority, the person or authority

_{first referred to shall not be required to act in accordance with the advice
k'ﬂ!ij' the other person or authority and the question whether such consulta- -
( tion: was made shalt not bte enquired into in‘any court,

(12) Where any power is conferred by this Constitution to make any
order, regulation or rule or pass any resolution or give any direction or
make any declaration or designation, the power shall be construed as
including the power, excrcisable in like manner and subject to the like
conditions, if any, to amend or revoke any such order, regulation, rule,
resolution, direction, declaration or designation:

Prvided that nothing in this subsection shall appiy to the power to
issue afcertificate conferred by section }7 of this Constitution. .

(13) Any reference in this Constitution to a law made before 24th
pril 1970 shall, unless the context otherwise requires, be construed as a
reference to that law as it had effect on 23rd April 1970, )

(14) Any reference in this Constitution to a law that amends or re-
places any other law or any provision of any other law shall be construed
as including a reference to a law that modifies, re-enacts, with or without
amendment or modification, suspends, repeals, adds new provisions or
makes different provision in lieu of that other law or that provision.

(15) For the avoidance of doubt it is hereby declared that—

(a) any power to make laws conferred by this Constitution includes
power to make laws having extra-territorial operation; ’
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“the Judicial Committee” means the Judicial Committee of the
Privy Council established by the Judicial Committee Act 1833(5)
as from time to time amended by any Act of the Parliament of the
United Kingdom;

“law” includes—

(a) any instrument lpviug the force of law made in exercise of a
. power conferred by a law; and

(#) native law and custom and any other unwritten rule of law,
- and “lawful” and “lawfully” shall be construed accordingly;

“meeting” means all sittings of the House of Representatives held
during a psriod when the House first sits after being summoned at
any time and terminating when the House is adjourned sine die or
at the conclusion of a session; )

“oath" includes affirmation;

“Minister” includes the Vice-President and a ‘Minister of State
but does not include a Parliamentary Secretary,

“the Police Force” means The Gambih Police Force established by
the Police Act (a) and includes any other police force established
by or under an Act of Parliament to succeed to or to supplement
the functions of The Gambia Police Force but does not, save in the
definition of a “disciplihed force™ in section 30(1) of this Consti-
tution, include any police force forming part of any naval, military
or air force or any police force for the protection of harbours,
waterways, railways or air ficlds or any police force established by
any local government authority; :

“The President” means the President of the Republic;
“public office’ means any office of emolument in the public service;

“public officer” means a person holding or acting in any public
office;

“the public service™ mcans, subject to the provisions of this section,
the civil service of the Government of The Gambia;

“session” means the period beginning when the House of Repre-
sentatives first meets after 23rd April 1970 or after Parliament has
at any time been prorogued or dissolved and ending when Parlia-
ment is prorogued or when Parliament is dissolved without having

been prorogued;

“sitting” means the period during which the House of Representa-
tives is sitting continuously without adjournment and includes any
period during which it is in committee; .

(5 3and 4 Wil. 4.c. 4. - :
(a) Laws of The Gambia, 1966 Revised Edition Cap. 144,
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“statutory instrument” means any proclamation, regulations
order, rule or other instrument (not being an Act of Parliament)
having the force of law; i

“subordinate court” means any court of law established for The
Gambia other than—

(a) the Judicial Committee;
(b) the Court of Appeal;
(¢) the Supreme Court; or
(d) a court-martial; and

“voling member" has the meaning assigned to that expression by
section 57(2) of this Constitution.

(2) In this Constitution, unless the context otherwise requires,
references to offices in the public service shall be construed as including
relerences to the offices of Justice of Appeal and Judges of the Supreme
Court and the offices of membets of all subordinate courts (being offices
the emoluments attaching to which or any part of the emoluments attach-
ing to which, are paid directly out of moneys provided by Parliament) but

" not as including references to any office that, by virtue of subsection (3c)
of section 100 of this Constitution, is excluded from the offices to which
that section applies or to the office of assessor in any court. '

(3) In this Constitution reference to offices in the public service shall
not be construed as including— .

(a) references to the office of the President, the Vice-President, the
Speaker, or Deputy Speaker of the House of Representatives,
or any Minister, Parliamentary Secrctary or a member of the
House of Representatives; '

(b) references to the office of a membey of any Commission estab-
lished by this Constitution or a member of the Advisory Com-
mittee on the Prerogative of Mercy; )

(c) save in so far as may be provided by Parliament, references to
the office of a member of any other council, board, panel,
committee or other similar body (whether incorporated or not)

w established by or under any law; .

(d) references to the office of Head Chief, Dcﬁuty Head Chief,
Sub-Chief, or Headman; . )

(e) references to the office of any District Authority or member of
any District Authority declared to be, or established as, such
an Authority under the Local Government Act, {a) or (to the
extent to which any such law makes provision for the
administration of Districts within the former Protectorate)
or under any law for the time being amending or replacing
that Act; or ) '

(@) Laws of The Gambia 1966 Revised Edition Cap. 109,
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(b) any reference in this Constitution to the functions of the
President includes a reference to his functions as Commander-
in-Chief of the armed forces of the Republic;

! (¢) the functions of the Commander-in-Chief of the armed forces
of the Republic shall be such as may be prescribed by Parlia-
ment. ;

{16) Subject to the provisions of section 72 of this Constitution, no
amendment made to the Interpretation Act(a) as in force at the date of
the commencement of this Constitution, shall have effect in relation to this
Constitution. ) . :

- -

134. This Act may be cited as the Constitution of the Republic of

The Gambia and shall come into operation on 24th April, 1970.

Y

(a) Laws of The Gambia, 1966 Revised Edition, Cap. 97,

!

L.
457-458

i
|
!
i
§
i
i

Sl ol o Sk d.

Ny

e

ot Eidoa R




—)

APPENDIX IT
CHAPTER 91 . ;
PART, I - Preliminary

’

1. This Act may be cited as the. House of Representatives

(Powers and Privileges) Act

-~ . L
2. In this Act—- r\‘\\\\_\/- : |

Y

. "Clerk" means the Clerk of the House of Repreéentatives;

-

"commlttee" means a committee of the whole House of Repwesentatives

or any standlng, select, or other committee of the House
of Representatives; "

"journals" means the minutes of the House of Representatives of
the official record of the‘vofeé'or ﬁroceedings thereof;

"Member"” means any member of the House of Representatives;

"officer oflthe House of Representatives™ means the Clerk or
any other officer or person acting within the precincts of
the House of Representatives under the or&ers of the Speaker,
and includes any constable on duty within the precincts
of sthe House- of Representatives; | |

"precincts of the House of Representatives" means the building
in which the House of Representatives sits in session for
the fransaction of busihess, and the enclosure in ﬁhich
such building stand?; '

"Speaker" means the Spéaker of the House of Representafives, and
includés the Deputy Speaker or any other member wheﬁ

presiding over that House or any_committee thereof;

L oA s s e e
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r

"Standing Orders" means the Standing Orders of. the House of = ¥

Representatives for ‘the time being in force; °

.~

"stranger" means any person other than a Member .or any offlcer

of the House of Representatlves. ) . o .
" . _ .
s
PART IT - Privileges and Immunities
T - T ~ |
3. No civil or criminal proceedings may be instituted against

-

-any Member for words spoken before, or wrltten 1n a report to,

. the House of Repre\\htatfyes or to a commlttee or by reason_ of

any matter or thing broughtxﬁy\him\;hereln byupetltlon, bill,.

. . [ .
motion or ‘otherwise.: - ) -
' . &

' : -

4, .. No Member shaIl be liable to arrest “for any civil debt,
except a-debt the contraction of which constitutes a criminal

offehce, whilst going to, attending at, or returning from a -

sitting of the\fouse of Representatives or any committee.

PART, IIT - Regulatlons of Admittance to the House of
. , Representaflves‘

?

5. No stranger shall,be entitled,-as‘of right, to enter or
. g i - - . -

to remain within the pmecincts of the House of Representatives.

-

6: (1) The Speaken.is-hereby authorised to issue orders as he '

TN é//w/f‘\‘
may in hls descretlon deem necessary for the regulatlon of th .

‘admlttance .of Strangers to the prec1nc%&é§l the Housg of Rep e-_f

- . ¢
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-

(2) Copies of orders made by the Speaker un?qr this sec'tzlon(l

\?ﬁﬂzbhibe duly authentlcated by the Clerk- an &hlblted in a’ con-
spicuous p031t10n in the precincts of the Hdéze of Representatlves,
and such coples when so authenticated and exhlblted, shall be

deemed to be suf&isigﬂz‘notice to all persons .affected thereby.

7. The Speaker mayiat any time order any stranger to withdraw
from the precincts of the House of Representatives without
assigning any reason therefor.

At

* PAﬁT IV - Offences and Penelties

8. .'Any persons whé3 being+a stranéer—~

| (a) enters or attempts te enter fhe precincts of the House
of Represepatives in centravention of any orders of d
the Speaker, or |

(b) fails or-refuses to withdraw. from the prec1ncts of the
House of Representatlves when ordered to withdraw there:
from by the Speaker; or .

(c) contravenes any rule made by the Speaker under thd)

< ¢

." . ‘4,

W(d) attends any sitting of "the House of Representatives or

Standing Orders; or

any committee as the representatlve cf any journal or
newspaper after the general perm1551on granted under the
Standlng Orders to the representatlve or representatives

of that journal or newspaper has been revoked,

. : i ) L
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shall be guilty of an offence and shall on summary conviction,

be 1iable to a fine not exceeding twenfy-five pounds or to

imprisonment for a term not exceeding three months, or to both

such find and imprisonmenf.

g. (1) If any perscn te the numbef of twelvé or more shall comé

in a riotous, tumultuocus or disoprderly manner to the precincts

of, the House of Representatives while the House of‘Representatives
or any committee is sitting, in order either to hinder or to
promote the passing of any bill, resolution, or other matter
depending before the House of Representatives or such committee,
thé& shall each be guilty of an offence and shall, on summary
conviction, each be liable tp a fine not'exéeeding one hundred
pounds or to imprisonméntrfor a“term not exceeding twelve months

or to both such fine and imprisonment. -

(2) If any person shall incite any other person to(come in
a riotous, tumultuocus or disorderly manner to theﬂprec"EYS of
the House of Representatives while the House of Representatives

or any committee is é&tting in order either to hinder or to pro-

&

v

mote the passing of any bill, resoiution or other matter dependin
before the House of Representatives or such committee, he shallxﬂ
- T

“a

be guilty of an offence and shali; on summary conviction, be

" 1liable to a fine not eXceediné,dne hundred poundé, or to imprison-

ment for a term not excéeding twelve'months, or to both such fine

and imprisonment. : ‘ -
— ’

10.° Any person who—- o B

‘ﬁ*}\\\
? -
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{a)

(b)

(c)

463

whether directly or indirectly offers fo any Membér

or to any officer of the House of Representatlves any
brlbe, fee, compensation, gift or reward in order to
1nfluence him inyhis conduct as such Member or officer,
or for or in respect of the promotion of or opréition
to any bill, motion, matter, rule or thing supmifted
to or intended to bewgubmitted to the House of
Reﬁ/esentatlves or any committee; or

assaults, obstructs, molests or lnsults any Member
coming to, belng within, or going from the precincts
of khe House of kepresentatives; .

makes use of or threajz:j-to make use of any force,

violence or restraint inflicts or threatens to

" inflict any temporal or spiritual injury, damage, harm

(d)

or 1os upon or against any Member 4in lorder to compel
such Membér to declare himself in f ur of or agginst

any pro osition or matter pending or expected to be
. <

'brought'béfore the House of Repriesentatives or any

committee, or on account of such Member havihg declared
himself in favour of or against any proposition or
matter brought before the House.of Representatives or

L1
apy commlttee, or

assaults, 1nterferes with, mplests, re51sts or obstructs

rd

andy dfflcer of the House of Representatlves hhlle in

-~
the execution of his duty or while coming to-, belng_

within or going from the precincts of the House of

-
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(f)

(g)

" Orders; or 4

(h)

(1

(4

. of Representatives or such cgmmittee; or

46y

Representatives or such committee is sitting; or

presents to the House of Represenfatives or a committee-
any false, untrue, fabricated or falsified paper, book,
record or document with intent to deceive the House. ‘\

&

fails without reasonable excuse, the proof whereof

- )
shall be upon him to appear before a committee after
<

having been summoned to do’ga,un er the Standing
e

refuses to be examined before r to answer any question

put bﬁ, a~committeéi or t producé any paper, book,

‘record or other document wﬁgdh he has been required to

produce under the Standing(Q§:eré,-unless such questigp
h

or paper, book, record or other document is not, in the

opinion of the Chairman, material to the subject of the
enquiry of the committee or such refusal would be
allowed by a céurt of law; of | "
beforé!g committee, knowingly gives a false énswer

otherwise than on oath te any question material to

"the subject of the enquirjiof the committee which may

e put to him during the’'course of his examination; or
attemp%s wrongfully to interfere with or influence a

ﬁg;;;;g\éh any proceeding beforie a committee.either

befpre or after such witness has given evidence, in

-

. 5. , s
- N R i

o

connectionnfdxh such eviderice; or
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(k) prl\zg\or publishes any llbel, or publlshes either by '
wd/;s spoken or by writing any false, scandalous, er
ldefamatory matter, reflecting on the character or
proce%dings of the House of Representatives or which
tende to bring the House or Representatives into
odium, contempt, or ridicule: -
Provided that nothing in this paragraph shaii
--epply toia fair and accurate reportdgf the prereedings

of the Ho of epresentafives published in any
3 or

newspapey;
pap " e

(1) does any & f’ﬁhieh obgtructs op impedes the Hopse of
Representatives o;'any eommittee in th erforfpance
of its functione, or‘ﬁhich obstructs or impedes\ any
Member or offld&r of the House Jof Representaqpves

* the dlscharge of his duty, or
(m) abstpacts any record or qther document fhom the custody
of the Clerk, or falsifiee or impropefly alters any
: e .

: ) L . 5
records of or documents presented to the House/ofa

Representatives or any committees; i
. T

shall be guilty of an offence and shall, on summary cqhyic
be liable to a fine not exceeding one ‘rundred pounds or/to
imprisonment for a term not exceeding twelve months ‘or 0

such fine.andfﬁmgrisbnment. L. ' ) ' - e
: . Cw

. | :
-ll*ve -offlcér of the House of Rephentatlves shall for

(,_
the purpo es of thls Act and of the applicatiop of the provmslons

|

.< . . . ) ‘. o . j— N '.7‘ a&
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‘than the Attorney-Gene: shall sue for or recqﬁer any such,

466

privileges of a constable.

1

~

12,  No prosecution for an offence ufder this Act shall be

instituted except with the‘?ritten sanction of the Attérney-

General,

13. (1) No Member shall . demand or ask or.accept or receive either

dlrectly or indirect®y any brjbe, fee, compensatlon, gift or

of or opposition to any bill »~ olution, matter or thing ‘sub-

mitted or intended to be submitted for the cansideration of the

House of Representatives or any committee. : .o

)
-

(2) Any person actlng in contraventlon of this sbciion shall
be liable to a penalty of five hu\aéed pounds and, 1n dition,

shall forfelt‘the amount of the wvalue s; the bribe, fes, com-

pensation, gift, or reward, aetépted or‘neéeived bj him, .
: . i

’

14, (1) The Attorney-General may sue for and recover any penalty
incurred or sum forfelted by any person under this Act as though

such penalty or sum,ware a debt to the Crown; and no persons other

]

penalty or sumi.

(2) Any sukch pénalty or sumhshall, whegnrecovered, be credited

" to the genera] revenue of The Gambia,

of the criminal law, have all the powers and enjoy all.the _ '

A

reward for or in respect of ¢r in connection with the promotlon ot /
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PART V - Misceliﬁneous
-~ .

15. Subject to the provisions of thié\f;z;/a copy of the

Journals of the Commons House of Parliamdnt of the United Kingdom

of Great Britaip and Northern Ireland printed or purporting to

be printed by the order or by the printer of the Commons House
‘aforesaid shall be received as prima facie evidence without
proof of its being Such copy upon any>epquir§ toucﬁing the *
priviliges, immunities and poyers of the House.of Representatives

or any Membeér.

-9

-

16. Updn'any enquiry touching the privileges, immunities and
powers of the House of Representatives or any Member, any copy.
of the journals -printed or purporting to be printed by the

Government Printer shall be admitted as evidence of such journals

-

in ali"courts and places withgut any proof being given that such

copy was so printéd.'\“t_F )

< '
.

17. Any person who shall print or cause to be printed a copy

of any Act now or hereafter in force, or copy of any report,

. o
papers, minutes or votes and proceedings of the House of Repre-

sentatives as purportéed to have been printed by the Government ——

Printers or by or under ‘the éuthofity of the House of Represent-
atives or by the Speaker, and the same is not so printed,’op shall
tender-in evidence any such copy as purporting to be so printed

knowing that the .same was not so printed, shall be gﬁilty of ant

IS v

" offence and shall'belliable ﬁﬁon conviction qbon_information‘in'

'(\ -

[y

the naﬁé”of.and_sigqed‘by the Attorney-General to imprisonment

. -

.
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,judgment or verdict, as th& case may be, shall be entered for-
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for a term not exceeding three years,

18. ' Any perscn, being a aefendant in any ecivil or eriminal
proceedings for or on account or in respect of the publication

by such person or by his servant, hy order or under the authority
of the Housevof.Representatives,'of any repocts, papers, minutes,
votes or proceedings, may, on éiving to the plaintiff or pro-
secutor, as the case may be, twenty-four hours' written notice .
of his 1ntentlon »bring before the court in whlch such civil or
criminal proceedlngs are belng held a certlflcate under the hand
of the Speaker stating that the reports, papers, minutes, votes'
or proceedings in respect ‘whereof such ¢ivil or criminal pro-
ceedings have been insfituted were ﬁublished by such person or

by his servant by order or - under the authority of the Hoﬁse of
Representatives together with an affidavit verifying such

certificate, and such court shall thereupon immediately stay such
civil. or criminal proceedlngs and the same and every process

issued therein shall be deemed to be flnally determined.

13, In any ecivil or criminal proceedings instituted for pub-*
lishing any extract ffom or ahstracf of any repoft, bpaper, minutes,
votes or proceedings referred to ih sectlon 17 of this A&¢, if

the court or jury, as the g¢ase may be, be satisfi that such
extract or abstract was p bllshed bona flde and without malice,

it

the defendant or_accgsed.

20, The powers of the spéaker under this Act shall be supple-

o
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atives.
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.
-

-

mentary to any powers conferred on him by the Constitution or

the Sfanding Orders.

21.- Nelther the Speaker nor any officer of qhe-House of Repre-
sentatives shall be subject to the Jurlsdlctlon of any court in
respect of the exercise of any power conferred on or vested in

the Speaker or such officer by or under this Act.
s

22.  Notwithstanding anything to the contrary, no process issued
by any court in the exercise of its civil jurisdiction shall be
served or executed within the precincts of the House of Repre-

sentatives while the House of Representatives is sitting or through

the Speaker, the Clerk or any officer of the House of Represent-

—— _— Y




APPENDIX III

cAP®ER 92

The House of Representatives (Witnesses' Oaths) Act

-

An Act for enabling any select committee of the House of

Representatives to administer oaths to witnesses.

N

1. This Act may be cited as the House of Representatives . !

(witnesses' Qaths) Act.
KR ”

2. 'In this Act---

"Committee" means any select committee of the House of Representatives.

3. (1) Any'Commitéee may administer'an oath to any witness
examined 5efore such committee.

(2) Any person examined as aforesaid who wilfully gives false
evig;nce shall be guilty of perjury and fiable to be prosecuted
and pgpished a?cordingly. -

(S)CWhere any,witness.to be examined upder this Act con-
scientiousl objécts to take an oath, he may make his solemn

- affirmation and declaration in the words follbwingé’--
"I ALB., do splemn Yy sincereiy,_and truly affirm and
declare that the taking of any oath is according to my
religious beiiqf unlawful, (or that I haégrﬁg’religious

) bg}ief) and I do also solemnly, sincerely,.and truly affirm
.« o
r .

‘and dedlare," etec.: i =

any solemn affirmation and declaration so made‘§hall be of the L
saﬁe'fosce and effect, and shall entail the éam¢ coﬁsequences

as an oath taken in the usual form.

Y >

A
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L) Any oath or afflrmatlon under this Act may be admlnlstered
by such’ person or persons as may from tlme to time be empowered
for that purpose by any Standlng Order of the House of Repre—

sentatlves.
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