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" INTRODUCTION .

To a ldrge extent, multlnatlonal enterprlses ‘h ve, by
thelr enormous development, rendered obsolete antltrust andtmost
other laws. It thus_beccmes necessary to deal with such,entea—
prises frcm a new, mone‘realistic perspective.:

Y R | .

+

International as wellas domestic measures are required .

in order to achieve efficient control over corporations which’

have acquired suCh statufe. .But since, in the immediate future,
. \ .

solutlons will have to be found in natlonal actlons, thlS paper

T

“'Wlll focus on domest1C‘laws-\More pre01sely we will attempt to

. il * .
agreements \or arrangements reached between component units of

y s . .
the. same mulljrinational enterprise when the aims of such agree-

.

ments are to locaté territories between the said units and to

ompeonents from exporting'manufactured'goods.

4

prevent Canadian

We will’fir t. look at the Canadian economy and
discover some of the structural brﬁBlems of the manufacturlng

1ndustry We w1ll conclude thlS flrSt chaﬂter by underllnlng

e

[OOSRV Sl
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the need for antitrust 13&3.;0 e'oriented,hambng other things,
. 4 AL . , ‘:

toward developing international c mpetitivenesé}

Chapter I1 w111 theﬁ focus on export ﬁestrlctlons
: - ! . 3
imposed on Canadlan pnlts of multmnatlonals. '

|
h
Lo _ ;
We w111 then try to locate these 1ntr4—corporate

arrangements in the perspectlve of antitrust laws. As an a2id
R I
“to our understandlng we W1ll look at the way they are treated.
-]
. in Europe and in the Unlted States before focu51ng on how®
.

Canadian antltrust laws currently deal w1th the problem

In Chapter IV we will defead the desirability of the
|

1ntra corpeorate consplracy doctrlne g

I .

view. We "will first dlscuss the concé

! |

between affiliates and we will then try to ass?ss what are the

i

rom ‘a practlval point of

lvablllty of competition

costs_and the benefits involved with |a limiteduedoption of the

. . ! I ]
intra-corporate conspiracy doctrine. . - @

*

The neXt chapter will deal with various problems raised

by the intra corforate conspiracy doctrine including those related

to the legal fo of.organization of the enterprise ant its

vertical integratio

Finally, we will look at what the future promises and -
we will suggest the adoption of specific dispositions in the

relevant statute.

- . ’
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CHAPTER I

THE DEVELOPMENT OF INTERNATIONAL COMPETITIVENESS®
AS A GOAL FOR ANTITRUST LEGISLATION

) Some Features'of the Canadian Economy
T. .

As noted in thé "Working Paper on Patent Law Revision"

(1), although Canada certainly can be classified as a developed‘
country} many features of its economy are those of a developing
one; it relies exten51vely on.natural resource 1ndustr1es, in
other sectors lts productlon runs are abnormally short by modern -
standards;.it lacks product spec1allzatlon and it depends heavily

on importation of new technology. Moreover, foreign ownership of

Canadian industry is exceptionally high.

Let us focus for a moment on the importance of this

foreign ownership.

Montreal itself was founded three hundred years ago by

a multinationdl corporation: The Sulpicien Order. (2) .

In 1975, Statistics Canada estimated the book value of.

capital invested in non-financial industries subject to foreign
” o
- :
‘1. Worklng paper on patent Daw revision (Department of consumer

and corporate affairs), Ottawa, Government of Ganada, 1976, p.8.

2. H. ROSS, An attempted summing-up, in H.R. HAHLO, J. G. SMITH and
. R.W. RIGHT (ed.), Nationalism and the Multinational Enterprise,
New York, Ocean Pub., 1973, p. 331. -

o

e it
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control at $35.6 billion, while the total'capital employedrin

Canadian industry stood at $105 billion (3).

&

.';‘

A study'made7ten years before (4)‘had shown that resfﬁﬁi‘
ents of the Unitedﬁﬁtates owned 44% of the capital invested?ﬁn

manufacturing.firms which themselves accounted'for 48% of our

]

exports of manufactured goods. Besa.des, about 70% of these exports is
1ntra—corporate transfers.

The “Gray.Report",loublished in 1972abut which remains

the most extensive work written on the question, presents the

.problem of foreién direct irnvestment in Canada.in thesé terms:
. The'degree of foreign ownership and control of

' ) economic act1v1ty is alreaddy substantially higher
in Canada than in any other industrialized countfy

and is contlnulng to lncrease.

Nearly srxty per cent'of manufacturing in Canada“
is foreign controlled and in some manufacturing
industries such as petroleum and rubber products
forelgn control " exceeds ninety per cent.

Sixty per cent of Canadian mining and smelting is

" controlled from abroad. Approximately eighty per
cent of foreign contrel over Canadian manufacturlng
and natural resource: 1ndustr1es rests in the
Unlted States. : -

In terms of total natlonal wealth the proportion
controlled by non-residents may be of the order of -
ten per cent. But about one-third of total -business -
activity in Canada is undertaken by forelgn- :
controlled enterprlses 5)°

Thus, by comparison with other_inaustrialiZed countries{~

£ -

3. Supra, footnote 1, at p. 74
4. R. N. WALTZ, The Myth of National 1nterdependence, in C P.
KINDLEBERGER (ed. ),_The Internatlonal corporatlon, Cambridge,
M.I.T. Press, 1970, p. 218.
5. Foreign Direct’ Investment in Canada, Ottawa, Government of
- Canaday - 1972 p.AS.' - - '
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' _the Canadlan ec0nomy lS characterlzed‘by a hlgh degree of

forelgn control A United Natlons study descrlbes Canada as the

country where the presence of forelgn penetratron ‘is the most

. A

pervasive: the "end of the spectrum (6)

Note thatfrom now on,: unless otherwlse provrded, the
concern of this paper will be llmrxed to manufacturlng lndustry.
There, forelgn control is even more acute in most of the hlgh
technology 1ndustr1es. The sectors of transport equlpment,
chemlcals, machlnery and electrlcal products are espec;ally

q

affected by such non- Canadlan investment. (7)
- ) ‘

B) Costs and Beneflts Resulting From the Presence of
Multlnatlonals in Canada s_Economy

Forelgn 1nvestment generally takes the form of an

T'afflllatlon between a Canadlan SubSLdlary and a forelgn parent.j

. CRNE—
- . ‘

- For. the purpose of thls study we WAll borrow from thef

"Gray Report" the follOW1ng deflnltlon of the multlnatlonal

enterprlse: _
- 4
‘The multlnatlonal enterprlse w1ll be, deflned as
the embodiment of foreign direct: investment by a ..
single ‘business -enterprise’ which straddles several
economies (a minimum of four or. five) and divides
. its global act1v1t1es between. dlfferent countries
- ;"w1th a view to reallzlng overall corporate object~
c. -eives. (8) : -

a4 .

6. .UNITED NATIONS DEPARTMENT OF ECONOMIC AND ‘SOCIAL AFFAIRS, -

- pimensions of Multinational Corporations, in K.P. SAUVANT

~'and F.G. LAVIPOUR (ed.},. Controlling Multlnatlonal Enter-
“prises, Boulder Col., Westview Press, 1976, p. 18.

7. Supra, footnote 5, p. 26.

8. Supra, footnote 5, p. 51.



- The very 51ze of multlnatlonals suggests an 1mportant
v -
'SOurce of power.. /0 hundred of these corporatlons have a sales

volume of more than $l bllllon and four of them reach the $10
bllllon figure. More than 3>500 corporatlons haVe afflllates in
- more - -than cne- other country and the operatlons of two hundred of

¢

them have ramlflcatlons 1n more than twenty countrles {9y

.}‘ Dependlng on corporate strategy on the attltude of ;”:

governments and on market condltlons, the organlzatlonal struct—\'

- ure of the enterprlse will vary, but typlcally the headquarters

. o
is a central parené holdlng company Whlch exercrces ‘control on -

_forelgn subsrdlarles through ownershlp of a majorlty of stock.
IHlerarchy can be establlshed on the ba51s of terrltorlal lelSlon,
’or can be product orlented Nevertheless when the multlnatlonal
-reaches a more sophlstlcated level of organlz tlon, one form or
another of grld structure 1s establlshed and product d1v1510ns.‘

‘ andvarea dlv;srons then acqulreuequal importance. (10} .

The objectlve of the.enterprlse rs to max1m1se globaly"
proflts, whlch generally means to max1mlse global market share._
ThlS neceSSLtates some degree of central control since 1nterests
'of the varlous component units of the multlnatlonal often confllct

/.
AR

-

9. Supra, footnote’ 6, p- 9. Co
*10. J.P. GRIFFIN, .The power of’host countries over the mulei=-
: national: Llftlng the vell in the European Economic Communlty
. and the United States, (1974)6, Law and Policy in Int. Bus.
P. 378 ff.; Y. HADARI, The Structure of the private Multi-
T,natlonal enterprlse, (1973)71 Mlch ‘L.R., p. 756 f£.; J.M:
LIVINGSTONE, The International’ Enterprlse, London, Associated
Business Programs, 1975, p. 93 ff. "
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“The head offlce makes dec1510ns concernlng the organlzatlon of

-productlon w1th1n the corporate system such as establlshlnq what

cltems wlll be produced‘and where, where research w111 be under—
taken, how flnanc1ng will be done, who w1li se;? in a glven .
market; what transfer prlces and flnal product prlces w1ll be,
where cutbacks in productlon will- occur 1% necessary, and so .
forth. . (11) *
obviously, all'decisions cannot'be maderat'theuhigh—
est levels.‘-But ‘those decisions which are the'mostusignificant

.in terms cf strateglc planning are. In the process lnterests of.

L a glven unlt w1ll be lgnored lf they confllct wlth the best

. lnterests of the enterprlse as a whole.. '..,‘

a-

4 -

'Undoubtedly significant benefitsjmay'resudt'to the
'_Canadlan sub51d1ary from such afflllatlokx;Cost'of'doing business;
can be reduced and level of eff1c1ency ralsed by use of the'
multlnatlonal's name,lresearch,-sales organlsatron and knowhow
_HOrders obtalned by the parent company can be channelled to the
subSLdlary for executlon._Markets are generally ‘allocated
between subsmdlarles thus reduc1ng competltlve pre5sure and
.assurlng that the subsmdlary w1ll remain in bu51ness. These
‘,beneflts do often translate 1nt0 1ncreased productlon, more
JObS and, assuming not all leldends are sent back to the parent
company home country, rnto a contrlbutlon to a favourable balance

of trade for the host country. (12)

“11. upra, footnote 1, p: 80,; R. VERNON, Storm over the Multi- .
-,natlonals- The Real Issues, Cambridge Mass., Harvard Univer-
~ sity Press, 1977, pp. 715-716.
12. Supra, footnote 5, p. 169.
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But afflliatlon w1th a multlnatlonal also 1mplles

. costs for the economy of the host country Dec1510ns made by

‘the parent company may often confllct Wlth natlonal objectlves.

©(13)

'For example, sub51d1ar1es may . be-prevented from enterlng

certaln markets 1nclud1ng the 10cal market in- certaln llnes of -

products thus sometimes forC1ng the host country to lmport ‘they )

are also often bound to have procurement policies which do not

“allow local prodocers to supply the eubéidiary; they'are dis-

r

couraged from creating an exportable distinctive product. (14)

Global optimization of profits and government policiee

‘do not necessarily correspond.

In addition, to the companies' rational ‘decisions in

'pursuance of‘global profit, one must add other disadvantages

which are even more questionable:

The possible reasons for the existence of these
restrictions and the techniques used to maintain
them are then considered. It is noted that in at-
least some cases, the existing restrictions
vrobably reflect the parent company's assessment
of the relative costs of undertaking the activity
'in -the Canadian and other econcmies. However, this
initial judgment on comparative costs can develop

//’f' : into a pattern of dependence, and perpetuate itself’

beyond reasons that are justifiable on the grounds
of cost. This, could occur for a number of reasons.

13.

14.

Supra, footnote 1; p. 8l.; I.A. LITVAK, C.J. MAULE, ‘Canadian
United States corporate interface and transnatzenal relations,

.{1974) 28 I1.0. p, 712 and p. 728.;K. MARKET, Anti-monopoly

legislation in Europe, in 'H.R. HAHLO, J.G. SMITH, R.W. WRIGHT -
(ed.), Nationalism and the Multlnatlonal Ente_prlse, New York,
Oceana Publications, 1973, p. 279.

'D.H.W. HENRY, Anti-monopoly legislation in Canada, ih H.R:
"HAHLO, J.G. SMITH, R.W. WRIGHT (ed.), Nationalism and the Multi- ~

national Enterprise, New York, Oceana Publications, 1973, p. 312;
0.E.C.D., Restrlctlve Busineds Practices of Multinational enter-.

- prises: Report of the Committee of Experts on Restrictive

Business Practices, Paris, O.E.C.D. Publicaticns, 1977, p. 18.
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_.Pirstly, the forelgn controlled firm: may not respond
to the development of cost competitiveness in the-
‘Canadian economy because of committed costs else-
where and perhaps non-economic. biases, such as
‘preference for the .location in the home economy, .. .
* minimizing investment in forelgn countries to reduce
: risks or the existence of governmental pressures to
. dinvest at home.-Secondly, as noted above, it is
" difficult for a foreign controlled subsidiary to
.develop ‘into-a centre of innovation and export of
distinctive products because it.is primarily a

vehicle for selling forelgn dlstlnctlveness to.
Canadlans. (15) .

’But more spec1flcally>re1ated to.the purposes of this
paper, the general tendency for the 1nvestor to commlt as llttle'
capltal_as po551ble in the forelgn”market, plus‘de de51re to
manimlze retuiﬁs.by conCentrating'in'the.parent company fonctlons~

'.for-which there’are'economles of scale .or-other sav1ngs-to be

-

achleved (16) leadsfto what'ls sometlmesl_descrlbed as the "branch.

plant syndrome"; The lnvestor s attltude has the. effect of

s

'truncatlng the development of the forelgn sub51d1ary

For example, research and development 1s typlcally
retalned by the parent company It explalns why Canada,
whose economy is characterlzed ?y the hlghest degree of foreign
-control among developed natlons, is also the country where the
proportlon of patents fllled by Natlonals is the lowest. (17)
Another aspect’ of the "branch plant syndrome" is that

the foreign 1nvestor tends to requlre that the local plants

produce a wide range of products in. short run to supply the

15. Supra, footnote 5}'p. 154.
l6. Supra, footnote 5, p. 42.
17. Supra, footnote 1, p. 64.-

?

i



'”entirep but no more of[ than“localymarket. (18)

To a large extent thls explalns why Canadlan subsrdaarles
3 o \\‘:
although notﬁnecessarlly more costly in thelr operatlons than :

Canadlan owned enterprlses, are less efflclent by comparlson wlth
the parent companles (19) The Canadlan market belng-too small,

economies of scale cannot generally be achleved unless enterprlses
develop export markets and Canadian subsidiaries cannot compete.\

internationally if theylare not allowed to specialize:
’ i .
There is ample evidence that our ability to compete
internationally for markets foxr our majufactured
products has declined and that the decline is
serious: : : :

. . = Our trade balance 'in end products has, deterior-
ated seriouely since.1968. (Mostly because other
countrles skill improved) C .

> S . f'Our product1v1ty falls short of that in the
k <~ . United States by 20 per cent to 25 per cent ln_
' most sectors » .

e Our wage cost competltlveness is deterloratlng
: compared with that of our major tradlng partner

- Our research and ddxglopment expendlture is ‘minimal
+ZCanad1an owned firms have demonstrated a lack of
marketlng clout.

This state of affairs is a result of many causes. Not-
withstanding the advantages Canada possesses as a
result of high per capita resource endowment and a
highly educated labour force, the international
competltlveness of our manufacturing sector has been

-

. '18. 8. FREEMAN; Canada s changlng posture toward multlnatlonal'
' corporations: an attempt to harmonize nationalism with cont-
inued .industrial growth, (1974) 7 NYVJ of International Law
‘and Politics, p. 275. . ‘ .
19. Supra, footnote 5, p. 43.
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eroded Labour, management and government have all
it can be argued contributed to this erosion and,
clearly there is room for improvement in the way in
which the major economlc actors play their roles.

© - A reversal will require more cohesrve and’ co-ordln—'

ated action. But the one cause that stands out and
that urgently requires correction, is the. bottleneck

~ that results from the truncated, multi-product ‘output
of a large proportion of our. manufacturing sector.
(20) (parenthisis is ours) ‘

It is not uncommon to hear that one solutlon to the
ratlonallzatlon of our manufacturlng lndustry is to produce fewer
: products but to produce them on a longer run so that,’ benefltlng
.from economles of scale, Canadian firms could compete on export
markets and vrce—versa - (21) This "world mandate product" theory'
ls closely related to the questlon of tarlffs as was demonstrated
-by the Auto Pact where ellmlnatlon of tarlffs dld enable Canadlan

‘plants to galz/economles of scale by producrng a greater number

of fewer models while the country lmported other nodels - from the"

v
i

United States at lower costs-than'lf all models would have been -

produced 1n short runs»ln Canada (22)

At thls pornt, 1t is rnportant to understand that although
_tarlff pollcles ney help in solving structural problems of manufacturrng
lndustry, they cannot be a fully satisfactory solutlon Moreover, if not

used properly, they may contrlbute in creatlng ‘such problems as they probably
d1d umthe;nst

' 20. ~J.D. FLECK, A_personal perspectlve on Stage II: The Views of
-~ " a 'Provincial deputy minister, in J. WROWLEY and W.T. STANBURY
< ({eds) Competltlon policy in Canada: Stage II, Bill C-134 =~
~ . Halifax,. Dalhousie University Press Ltd, 1978, p. 60. )
21, H.E. ENGLISH, pecrallzatlon and export agreements: Their
e 'potentlals and limitation, in Canadian Competltlon Policy:
Proceedings of a Conference held at Oueen's. University (ed. ),
‘Klngston, Industrial Relations Center Queen's Unlver51ty,
1972, 'p. 31.
22. - upra,_footnote 18, p. 285.
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First one must remember that the cost ‘of maintaining

inefficient firms in business is finally borne by the consumer.

Moreover, by diminishing competition}the tariff also diminishes

incentives to efficiency. I B £

But more directly related to the previous discussion,
the fact is that at least in the past, the so-called "branch
éiant sy?drome“ was favoured by out protectionist pdlidy. It‘ie
possihle that the tariff, by creating obstacles to impertation of

finished articles, forced direct investment in Canada but it is

certain that at the same time it contributed to the fact.that

"local plants would have'to produee.too wide a variety of prbducts

prec1sely because all products had to be produced in Canada. Thus

fcondemned to short run productlon local plants would compete

only where speC1al p:otectlon was afforded. (23)

" This relation"between "branch piant syndrome”™ and

tariff‘is illustréted by the fact that those who are“lergely'

respon51ble for that unhealthy smtuatlon often find themselves
favourlng the ‘tariff status quo

Another result of branch factory expansion is the
vested interest that those plants come to have in
" the tariff status quo. True, it may be that in the
beginning many of them were established reluctant-
ly by American companies who would have much pref-
erred to export finished articles to Canada. Once
in operation on a reasonably profitable basis,
however, thére may be almost equal reluctance to
abandon them should tariffs be lowered. It was

23. Supra, footnote 20, p. 60.
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'reported that more than one of the lobbflng firms

. at the Ottawa Conference in’ 1932 were American
- subsidiaries anxious that "Empire content" rules

. ) be .stiffened and that other protection be maintained . -

,or increased to retaln thelr Emplre markets.

<In general the management of American-owned plants
in Canada. will be found supporting a protectlonlst
tariff policy, not only because 'that is- part of the
traditional habit of mind of manufacturers on this
contlnent but because if an American company has
'establlshed a Canadian plant to serve ‘the. Canadlan
market, it is-naturally anxious to retain a substan-
tial tariff against .its competltors in the United
States which have not establlshed branches.'

In- “two short paragraphs, Marshall Southard ‘and
Taylor raise three critical prop051tlons, which
such a study could easily pass over: first, that
an American firm's preference for exporting over
investing may disappear or even reverse itself
after investments are made; second, that American
multinationals may have substantially different
policy ocbjectives from American exporters; and
third, that multinationals may themselves be instru-
mental in maintaining or even ra151ng barriers to
American exports {24) :

In any event, serious doubts are cast on the effective-
ness of tariff barriers "in today's world (25) and the G.A.T.T.

accords seem to indicate that the trend is toward a more liberal-

ised ‘international trade. One might argue that non-tariff barrlers

‘are simply replacing the former more formal barriers but the fact

is that Canada has traditionally shown little skill in administer-

ing those informal techniques.

Besides, while it is very likely that tariffs favoured

24. C.F. BERGSTEN, T. HORST T.H. MORAN, American Multinationals
and American Interests, Washington, The Brookhdgs Institution,
1872, p. 49. '

25. Supra, footnote 20, p. 61.

'
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the development of a branch plant economy, there is no reason why

their reduction, in the present state of affairs, would eliminate

k]
y

the problem. P
Thus, one way or the othFr, Qariff policies, while they

may be a partial solution, cannot xeach to the“heart of Canadian .

economic problems and one must also look for other measures which

1 T B

will, among other things, enable firms to compete'internaticﬁlyl.

Shpuld these include cnanges in the content of our antitrus#® laws?

L
It

-

C) Development of Export Markets and Antitrust Laws

a

" As a matter of fact the development of 1nternatlonal
competitiveness is generally vrewed as.a government goal. In -
=

1966 the Mlnlster of Trade and Commerce publlshed its "Guldellnes

of Good Corporate Citizenship"” whlch lS a set of guldlng pr1n01ples

concerning the behaviour of foreign controlled corporatlons “It'
stresses the need for the “maxlmum development of ‘market opportu—

nities in other codntries as well'as_in'Canada"l 126)

In 1973 the Forelgn Investment Rev1ew Act whlch creates

a screening agency for forelgn takeovers was enacted by Parlla—‘
ment. It is expressly stated in Section 2 of" the Act that.one of .

its purposes is to encourage ekports_from Canada. (27)f

We think that antitrust legislation should also reflect

26. For comments see.: W. L. FUGATE, Antitruat Enforcement and the
Multlnatlonal Corporatlon, (1973), 8 J.K.L.E., p. 8.
27. 1973-74 S.C.; c. 46., 2. .o :
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b Tradltlonal alms of the Antltrust POlle, such as .
'ass 1ng through spontaneous market regulatlon the most eff1c1ent
alYocation. of socrety S resources, although 'Stlll valld .must
gé¥v1ewed in the context of today S world where bu51nesses .
have attalned hlgh levels of complexlty and where the size and '
the number of markets a flrm can reach have serlously 1ncreased

_Pecullarltles of the- Canadlan 51tuatlon must also be kept 1n '

_mlnd.

Among other thlngs, for reasons we dlscussed before

N

(28), eff1c1ent use of Canadlan resources lmplles long run
productlon, whlch 1tself requlres that other markets than the
ldomestlc one must be reached by flrms located 1n Canada' Antlv-
_trust laws should then be almed at favourlng the attaanent of‘\

lnternatlonal,competltlveness by.these flrms._:s

Be51des the channelllng of the actlvrtles of Multl—“
natlonals depends on a set of overall pollc1es of Wthh antl—h
' trust- laws should be oart. (29) As. one of its pr1nc1pal

authors wrote in reference to the Economlc Counc1l's Interlm

Report on Competltlon Pollcy {30), although competltlon pollcy~'

s

28. Supra, Chapter I, sectlon B) . - :
29. N.T. WANG, The Internatlonal Communlty and Transnaticnal
Corporatlons, in K.P. SAUVANT and F.G. LAVIPOUR {ed.},
. Controlling Multlnatlonal Enterprises, Boulder Col.,
 Westview Press, 1976, pp. 218-219. e
{ 30, ECONOMIC COUNCIL, -Interim Report on Competltlon Pollcy, '
‘Ottawa, Queen S Prlnter, 1979 .
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.is not wholly economic pOlle, lt 1s so to a large extent As
"recognlzed 1n the report, competltlon pollcy objectlves should

» have much 1n common w1th those of other economic policies although

1n practlce empha51s w1ll be put on" those objectlves for the

{

'attalnnent of whrch antltrust laws: are particularly relevant

_,'%:;ff' *To-the Counc1l, maxlmlzlng longer-term dynamlc
"e. o0 efficiency in resource- alloc tion’ is mich the most
ittt T relevant objective for .competiition policy. This
is less a broad, motherhood position than it may at
first appéar. The -seeming booster expressions
"longer-term" and *"dyfiamic" have a specific signif-
icance in economic analysis.:They mean that one
1ifts one's head from excessive preoccupation with
‘resource allocatlon in the short term; that one
recognizes the role of scale exanomies and learn-
ing processes in advancing human welfare over the

. longer term; that one accepts some of the forces S

" .that bring about large firms and activities such as

" advertising and research-and-development, 1n which

"~ large firms often heavrly engage; that one conceives
competition policy in much more sophlstlcated and
realistic terms than simply trying to push the
economy, industry by industry, back to a. text-hook'
state of atomistic perfect competition. -A. 1onger—'
term concept of competition embracing, non-price as_-"
well as price competltlon, at least, where the non-
price variety clearly operates to the benefit of '
consumers, is employed. Even thus conceived however,
~competition is valued, not for .itself, but rather
for its ability to promote, in conjunctlon with
other policies, dynamlc ‘efficiency. It-is a means
to an end, not an.end in itself. 31) :

At times, the antltrust polrcres of the Department of
Consumer and Corporate Affalrs have been. harshly cr1t1c1zed It

has been said that the reliance of'the~department on classrcal

31. D McQUEEN REV151ng_Compet1tlon Law: Overview by a Partig-

E nt, in J.R.S. PRICHARD; W.T. STANBURY, T.A. WILSON (ed.},
~Canadian Competition Policy, .Essays in Law and Economics,

' Toronto,” Butterworths, 1979, p. 7.
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concepts implied too little concern for long-term goals of the

Canadian economy. (32)

There are feW'indicatibns.that present antitrust laws
are considered as a éractical-means of deveioping such intér—
national competitiveness.'True, éome specific measures seem -
to indicate some concern. For example, the exemption afibrded€

by section 32(4) of the Combines Investigation Act (33) (The

Act, The Coﬁbines Act) for arrangements or agreeménts in rest-
raint of trade which relate only to the exportation of products
from Cénada do point in that direction. But it can also be
viewed asla‘mere expression of the fact that the Act has no

" concern for what happens abroad. (34)

‘ Besides, the exemption is rarely applicable since
it is not allowed as soon as  a Canadian competitor is adversly

affected.

LT &

32. Supra, footnote 20, p. 63.; H.I. MacDONALD, Competition
policy and provincial economic development, in Canadian
Competition-Policy: Proceedings of a Conference held at
Queen's University, (ed.), Kingston, Industrial Relaftien

. Center Queen's University, 1972, pp. 20-2l. :

33, 1970 R.S.C., c. 23.

34. D.H.W. HENRY, Mergers and Joint Ventures as they affect
Canadian-United States Trade and Relations, (1966) 32
A.L.J. p. 170. _

et e b A=
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| ., No Eosftlve_measu;e toulqc;ease exports is found,;n
the Act. A e ) e

e

Bill C-13 (The_Bill) mighf-indicete-e{mofe‘encouraging

&

trend. For example, the exemptioh-on:export agreemehts would ‘be

allowed when the effect on a Canadian competitor ‘is only incident
to the agreement. (35) ' B 'f‘.; .
. \\-‘-‘. i . R - RN ,'v. . b,
The Bill alSo includes in its preambule the following

etatement:

Whereas a ceﬂtral purpose of Canadian public policy
is to promote the national interest and the 1nterest
of individual Canadians by pr0v1d1ng an economic
environment that is conducive to the efficient
allocation and utilization of . society's resources,
fosters innovation in technology-.and organlzatlon,'
expands opportunities relating to both domestic and .-
-export markets and encourages the transmission of .

those benefits to soc1ety in an equitable manner,_'V,
(35) ' .

In that‘sense, the most signifioent proposal confefned;':
in the Bill might very well be the speéieliietion agreemeht provi- -

sions contained in what would become - sectlon 31 75 of the Act It

-

is prov1ded that, subject to certaln c0nd1t;ons, former competltors'

£

could agree that each party dlSCOntlnue produc;ng some article

on the condition that each other party to theregreement discontinue

. . . . i . 1
producing some other article. Exclusive dealing agreements could

35. Bill C—-13: An Act to amend the Combined Investigation Act
and to amend the Bank Act and other Acts 1in relation thereto
or in consequence thereof, 1977, 3rd.Session, 30th Parliament,. .
26 Elizabeth II, s. 32. '
36. Supra, footnote 35, s. 1. For comments see: W R.. STANBURY,
The Stage II amendments: An overview, in J.R.S5. PRICHARD/
W.T. STANBURY, T.A. WILSON (ed.), Canadian Competition Policy:

Essays in Law and Economics, Toronto, Butterworths, 1979,
- pp. 61-62.
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. also_be.attached to-the speclalization contract._(37) o

As we have seen, ln a small market economy.product ﬁ'bl'
‘dlver51ty, by preventlng ‘the reallzatlon of economles of scale,‘;.

seriously 1mpalrs the capacrty to compete 1nternat10nally Conse—_:
quently specrallzatlon is. needed- to permlt the achlevement of o . ;?g_

longer productlon runs by concentratlng on the development of

"‘
M

-partlcular product lines.
But such speCLallzatlon ‘is not(;;:§\to achleve 1n normal

'condltlons._True, establlshed flrms could~compete w1th one another

untll each one spec;allzes in what it does best but 1t would be a

'_rlsky course of actlon to undertake 51nce uncertalntles exist as to

‘{' how- the over all market shares ‘and thus profltablllty would be"'

"f: manufacturlng lndustry such as the fact that the frrms are often

baffected Added to that reasons whlch are pecullpr to ‘the Canadlan
-large 1nternatlonal companles accustomed to competlng w1th other‘
51mllar flrms also produ01ng a full range of products ln Canada
and elsewhere and the fact that tarlff pOllCleS render short
productlon runs of a dlver51f1ed range of goods abnormally profit-
able, chances are that unless flrms agree between themselves ‘

-specializatioh will rarely_occurt;038)

Blll C-13 would w1th1n very narrow llmlts, exempt T —
spe01allzat10n agreements from the appllcatlon of the Comblnes
" Act. It is-a case where ‘the appllcatlon,-or rather the non-

appllcatlon,iof the Act would tend to enhance the capablllty of

37;‘ SuEra,‘ﬁootnote 35, o o
S;hnSuEra,‘footnote 21, p. 30. . . B



-, one, of the prlmary goals of Canadlan Antltrust laws.

.some Canadian firms to compete here and abroad.’

Other dlSpOSltlonS such as proposed section 31. 61

Py

f-mlght also po;nt 1n that dlrectlon but we plan to dlSCUSS them

- -~ -~

Lin- Chapter VI.« A

F
L

From now on lt w1ll be assumed in any eventa that'

Mthe development of 1nternatlonal competltlveness should be

"
A L .

-~
“ .

i

“»
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D) . International Collaboration in Controlling Restrictive

;Business Practiceslof-Multinationals

_In thlS paper we have chosen not to elaborate in-
great length concernlng attempts made by the lnternatlonal'

community. to adopt a- unlversal code of conduct which- would

- - -

apply to bu51ness practlces of multlnatlonals The reasoﬂ why

we have chosen not to do- so is that, in the lmmedlate;future’ S ‘
at least, we do not belleve that one canftealisticaliy expect
: .international‘coilaboratlon to:becomeva:major'tool,in controlling

multinagionals.

But it is mostllnterestlng to note at thls p01nt‘f
'that the" very reason why past efforts to formulate such a code:
of conduct have falled is that, whlle developed countrles |
generally view an 1nternatlonal code of conduct merely as. a
mean to malntaln competltlon, developlng countrles v1ew antltrust
'lams as. ‘a tool to get ‘a better share of: 1nternatl0nal trade.w
It brlngs the latter to ln51st on gettlng specaal exemptlons.--

whlle deVeloped countrles advocate a code of conduct based on

reciprocity of treatment..(39)

- This point is interesting in that it faises the question
as to where does Canada stand? On the one hand it certainly: is

33. On these guestions see: S.WEX, A Code of Conduct .on Restticjz;/,,a’*
C tive Business Practices: A Third Option,_(1977), 15 The . .
. Canadian Yearbook of International Law, 198-235; Legal :
‘Problems of the Code of Conducts of Multinational Corporatlons,
M. Horn (Ed.), Studlies 1n Transnatlonal,Economlc Law, - Vol. 1,
‘ Hingham, Kluwer, 1980; B.R. OAMPRELL; The Canada-United States
"Antitrust Notification and Cor tation Procedure, (1978)
56 C.B.R. 459-495, :
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a developed country but on the other hand since it appearsL;

to con51der that antltrust laws should be orlented toward .
1mprcv1ng 1ts p051t10n w1th respect to 1nternatlonal trade, when
.time w1ll‘come to negoc1ate an Lnternatlonal code of conduct,

1t mlght very well 51de w1th less developed countrles. Remember

_our discussion at the»very beglnnlng of this chapter.
: = " y : . . _

But as we have already said, this paper'Will focus on

domestic law.




CHAPTER II

EXPORT RESTRICTIONS

A) Existence of Ekport‘kestrictipns

vVarious types of restrictions may be imposed by the

'?arent company on the subsidiaries activities. Aecording to an
0.E.C.D. report, the most cemmon are the-following: restrictions

.

on improved technology, restrlctlons on dealing in competlng

-t

goods, 1mp051ng of undue prlces, restrlctlons on resale prlces,

quality restrictions, customs restricti Tarestrlctlons on adve

tising, restrictions on sale methods; restrictions concernlng"

,,ffef’*””EEES;Z;ZZ;;;er expdrtetion of goods. (40)

At this poiht We'Want to estaﬁliéh'that tﬁere is no
doubt that foreign coﬁtrolied corporaﬁions in Canada, particularly
in the manufacturing sec;or, often are eubject te export restrictidns.
' For the purpose of the discuseion, we'ﬁill first focus on cases

'where.the parent compeny.expressly forkbids to export.

If one looks ‘at the actual‘perfofmance of multinational
sub51d1ar1es, especmally in sectors of manufacturlng 1ndustry,_ ' *
where forelgn 1nvestment is heavy, one can see that they do not

]

.  Supra, footnote 14, pp. 30-31.
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export as.one could expect Forelgnhowned corporatlons should
normally perform much better than Canadlan—owned since: they beneflt-
from unique’ lnternatlonal connectlons and from technologlcal and

other advantages. But they‘do-not: ‘ some stp%ies (4l)¥indid5te:

that Canadian and forelgn owned flrms do just about as well and

il

these studies are even contradlcted by more recent ones whlch show

that Canadlan owned cqrporatlons export proportlonally much more

(42)

H‘In 1959 Safarlan surveyed 280 firms. Representatlves

of twenty of these felt free to admlt that afflllatlon _retarded

__.-—-—‘*‘— -
et et =T
e

thelr exports because,oierestrlotlons on sales to certaln markets
1S1F eXports becans

or beoause~ofjthe ex1stencefof affiliates abroad. (43) Machlneryh

electrical produots and'chemicals‘sectors are the most affected.

by such reStrictions.fCanadian subsidiaries are generally not

.allowed to export to any country where the multinational has a

local plant (44)_

~ ‘But the most‘conyincing figures are oncé again those g

-

41. Supra,_footnote 5, pp- 153-154.;T.L. POWRIE, Foreign Direct
Investment in Canada, in S.E. ROLFE and W. DAWN, The Multi-

national Corporation in the World Economy, New{York Praeger
Publishers, 1979, p. 96. :

42. U.S. TARIFF. COMMISSION Implications of Multinational Flrms

for World Trade -and Investment and for U.S. Trade and: Labour, ..,
. Washington, 1973, 625 pp. . .
43. A.E. SAFARIAN, Forelgn Ownershlp of Canadlan Industry, To- . .
" ronto, McGraw-Hill, 1956, pp.. 134 ff.; See also: A.E. SAFA- '
RIAN, The Performance of Forelgn—Owned Firms 1n Canada,
Canadian-American Committee, 1969, 108 pp.
44. Foreign Ownership and. the Structure of Canadian Industry;
Report of the Task Force on the Structure of Canadian
Industry, Qttawa,,l968, P- ZQE.

4
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- Table 29 below contalns an. analy51s of the export
policy of 964 foreign controlled manufacturlng

" subsidiaries listed in the Canadian Export Dlrect—:.:.-'

. ory, published by the Minister of Industry, Trade-

. and Commerce. This table shows that 42% or 339 of .
the 798 United States controlled manufacturing. . I

- subsidiaries appear to ‘have unrestricted access to .
world markets. Most of these are exporting to .some .

. extent, with about two-thlrds exportlng more..than
$100,000 per annum. ‘The remaining 459 companies
(58%) operate under spme type of. restriction on .
‘exports: 135, or 17%, are excluded. from the United
States ‘marke ' 14% are. limited to the
~Commonwea “are also. kept .out of the

e ”1Un1ted states markets, brlnglng the total ‘excluded

from the Nnited States to 248, or 31%); 81, or 10%
-, had some other type of restrlctlons {e.g. can ex-
port only to United States or developing ‘countries,
jexcluded from communist countries, etc):and 17
.companies, or 2% were not permitted any exports.
~One hundred and five, or 13% had exports allocated

by the parent company, another 51, or 7% tended to
. use the parent's organlzatlon for export activities.

In the case of companies controlled in other than

the United States, 94, or 57% were - apparently free
 to export while 72, or 43% were uhder some form of
- export llmltatlon (45) . EIN

We ‘are told by representatlves of the Mlnlster of Indust—

L

Y, Trade and Commerce ‘and- by representatlve of Statlstlcs Canada

i that these StatlSthS are the latest avallable

Exact flgures glven by various voluntary survey of thlS

lklnd cannot e relled upon with.complete certalnty But they do

lndlcate that.even stralght dlrectlves plalnly restr;ctlng exports

¥

' Erom Canadlan 'subsidiaries are. freely admltted to ex1st in a vexy

srgnlflcant number of cases.
Inquiries in SpelelC cases also demonstrated thls.

For example- a representatlve of Bell and Howell (Canada) Ltd

‘once stated at a publlc hearlng that it had been the practlce of

the parent company to grant exclu51ve market terrltorles to its

. Supra, footnote 5, Ppa 163—1&4,
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' subsidiary plants. (46),

"'Export”reStrictions should concern Canadian authorities.

True,.there 1s no reason to 1ntervene directly when such restrlct—

.lOHS sxmply are a, reflectlon of our low product1v1ty (47) but

5then two questlons arise: if a Canadian subsmdlary is not eff1c1ent

enough to compete lnternatlonally, why would the: parent bother
i

_to 1mpose,formal restrictions on it? If it cannot compete on

e#port markets it will not sell there anyway.‘(This is basically

- what~ free market regulation is.all about.)

Also, to what extent are these restrlctlons prec1sely

.respon51ble for the low productlv1ty of a glven sub51dlary by

'preventlng it from benefltlng from economies of scale° ,Wh;ch.n-

-

one came first, the chlcken or the egg°

CB) . Export restrlctlons as more than leq1tlmate manaqement

trategy

Even 1gnor1ng the partlcular need for Canadlan economy

‘_to develop export trade, intra- corporate arrangements of the

nature descrlbed above may often be viewed msbelng 1ntr1n51c—

ally unde51rable in terms of antitrust pollcy.

'Often restrictions will exist in order to create v
artificial separations between world markets:
The international £i%¥m may engage in price dis-

crimination and predatory pricing on an international
scale. This may be accomplished through the internal

46. 0.E.C.D., Supra, footnote 14, p. 192.
T.L. POWRIE, Supra, footnote 41, p. 93,



organization of the firm itself. An enterprise with
a strong market position.may seek to increase its
profits by instructing its various national subsi-
diaries to charge different prices in different
national markets according:to the state of demand
in each market. In order for price discrimination .
of that kind to be successful the seller must find
means of preventing buyers in the market with high
prices from buying their requirements in the market
with low prices. On the international level, the
seller accomplishes the separation of markets by
the erection of private non-tariff barriers to trade.
Such non-tariff barriers may include control of ”
dealers in the markets with low prices in order to
prevent them from selling to buyers from the high-
prices markets, and aggressive use of industrial

K property rights. This situation is exemplified by

. the report of the Royal Commission on Farm Machinery,

§ “as well as by the report of the Restrictive Trade

. practices Commission on Drugs. Supplies coming into

the Canadian domestic market may therefore be at

prices which place‘thegCanadian'buyer,‘or.ultimate

user of the product at,awconsiderable_disadvantage

vis-a-vis buyers and users in. other countries, at a

disadvantage which is not nécessarily measured by

the cost of transporting the same goods from the

place of origin to the markets concerned. (48)

The Farm Machinery incident is very illustrative in

this respect. (49)

The report of inquiry indicates that the parent éompany
of Ford, located in the United States, had initiated a policy of
price discrimination, the'pﬁrpose of which was to raise‘pfices

on the Canadian market.

The tractors sold in Canada were manufactured by a

United Kingdom subsidiaryi The parent company orxdered it to sell

48. D.H.W. HENRY, Supra, foothote 14, p. 313.
42, ROYAL COMMISSION ON FARM MACHINERY, Special Report on
Prices, Ottawa, Queen's Printer, 1969, pp. 61-90.




Sat-a hlgher prlce to. Canadlan dealers and to have lts UK dealers
_agree not to sell out51de the UK The art1f1c1al separation of
'markets had thus permltted the prices of tractors sold ln Canada S

to rise- abnormally wlthout dlmﬁnishlng the number of sales in the

UK.

s

The ba51c purpose of erectlng such artlflclal barrlers
between markets may often very well be to prevent the consumer _,“'
from procurlng goods from the producer selllng, for one reason

or another,uat lower_prrces.

-

Art1f1c1a1 market separatlon of that type may also serve'

-predator& purposes; For example,'ln order to ellmlnate a\local
.competltor,-the multlnatlonal may seek to temporarlly lower 1ts
prlces ln a glven market W1thout sufferlng losses of proflts
elsewhere. Worse sales in the- target market may be subsrdlsed

by sales 1n;other,markets.

The Anti- Dumplng Act (50) also deals w1th thls problem

by attemptlng to prevent 1mported goods from belng sold in Cana—
da at prices below the prlce of llke goods when sold by the
exporter in the normal course of trade for ‘consumption in the

" country from where the goods are imported.

Export restrictions also exist for other reasons which

cannot be-justified merely by the normal need to organize labour.

A

One which should be of particular concern'to‘Canadian government

50. Anti-Dumping Act, 1970 R.S.C., c.A-15.
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'.15 the fact that market restrlct;ons are sometlmell mposed 1n

"response to the p011c1es of the home goVernment For example,

\

‘Amerlcan measures ‘such as the Trading Wlth the Enemy Act the

H \\ ’
'_Export Admlnlstratlon Act, the Buy Amerlca Act the inclusion In=

laws of dlSPOSltLODS SUCh as DISC (Domestlc Internatlonal Salesei J"l'

,

fCorporatlons), the balance of payment programme, and so forth

- are espeCLally worrylng (51)

'51;"R. VERNQN;'SuEra; footnote 11, ?- 181.
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THE "INTRA—CORPORATE.CONS?IRACY“EDOCTRINE

. A) &:: Multlnatlonal Intra~ corporate Arrangements- A sophlstlc—
T -, ated form of Cartel?

.
. ...
. ——

.....
‘‘‘‘‘‘‘
—

(the Unlted States (52),_the European Eggnomlc Communlty (53), and
Canada (54) to mentlon a few)dlstlngulsh between two types.of
antltrust offences Flrst are those offences whlch do not

necessarlly requlre that two partles_or more agree on somethlng

For example the Sherman Act makes lt an offence to monopollze,‘nd
whether of not there lS colusron between separate ofﬂenders (55)
In. the same veln, 1n the E E. C the mere abuse of a domlnant
vaSlthD can constltute an offence (56) In Canada also there
are offences Wthh can be commltted in the absence of any
"comblnatlon“ between dlfferent persons to "monopolyze (57),

+0 engage ln prlce dlscrlmlnatlon or‘in predatory pr1c1ng (58)

- are some_examples,

52. The Sherman Act -(1890) 15 U.S:C.A. 1-17; -The Clayton Act,
(1914) 15 U.S.C.A. 12-27; And for reference, The Federal

Trade ‘Commission Act, (1914) 15 U.5.C.A. 41- 51

53. Treaty of Rome, (1957)' s 85-86 ff.

54. Combines Investigation Act, .supra, footnote 33.

55. Supra; footnote 52, section 2,7 " .

56. Supra, footnote 53, s. 86, Cwm e , . .

57. Combines Investlgatlon Act,-supra, footnote 33, section 32 ff.

58. -Combines investigatlion Act, supra, footnote 33, section 34. '
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' The‘second category of offences. always found in_Anti—
A;trust laws are those requiring the existence of a conspiracy.
The 51mplest example 1s prlce f1x1ng At least two persons must
agree to fix prices orx otherwise there cannot be any offence.
ObV1ously one cannot condemn the seller of a product because it
.determines for itself the prlce at ‘which' it will accept to sell.
‘The United States (59),-the European Commnnity'(GOS_ and Canada

(61) all enacted thls type of offence.

Our attentlon wrll now focus on this second %ategory-

the conspiracies. , -e

When the purpose of an agreement is to fix prlces, to

that the consplracy generally damages the ‘economy. Not surpris-

1ngly, these are the cases where American trlbunals apply the

so called "per se” rule:xthe.accused is not even allowed to try

to prove that the economy as a whole has benefited from the{agree—

ment - (62)..

The basic issue -this paper addresses is the:followingﬁ

_ when the parent company and the subsidiaries of a multinational-

agree or arrange to allocdte markets among themselves,

59.
60.

i

-

Sherman Act; Supra, footnote 52, s. 1.

. Supra, footnote 53, s. 86. ;
S 61l.
62.

Combines Act; Supra, footnote 33 's. 32,

T.8.V. Socony—Vacuum 0il Co., (1940) 310 U.S.150, 60 S.CT 811,

84L.Ed. 1129.; U.S. V. Topco Associates Inc, (1972), 405U0.5.

" 596, 925.ct.1126, 31 L.Ed.(2d) 515.
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does it constltute a consplracy prohlblted by. the Comblnes Act

and if not, should it? In other words, when the : component unlts
of a multlnatlonal agree that, for example, the Canadlan subsm—'
diary will serve the Canadian market only, the_Amerlcan.sub51d1ary

will serve the U.S. markettonly and the German unit wili”serve f.

the European market only, is it a consplracy to be condemned by

antltruet laws? " o ' - ; L.

Initially cartels used to be entirelj7executed inside
a given country. From the antitrust;law'enforcementfpoint of

view, it is relatively -simple to deal with thie'kind of cartel.

At the beginning of’ this century'thefinternational cartel
became more COmmon (63) ‘This type of cartel is already much _
- more difficult to reach mostly because o%¥ jurlsdlctlonal problems
.and because of the dlfflcultles encountered in; obtalnlng ev1dence

and 1n_execut;ng a judgment.

‘But since World War II the,world is often divided,'not

' between separate firms, but between component ufiits of what has

{
¥/ : —

become a gigantic "enterprise”:

2. Emerging Situations in the Post War Period

Under this heading fall arrangements-which have been
increasingly familiar in world. market since World
War II. viz. restraints on the international comp-
etifive market which are internal to the international
firm in contrast to the classic situations which in-
volve arrangements between independent firms. In this
context- one must view the  international firm as a
global entity with decision making “taking place out-
‘side the territorial limits of any one national:

Y

63. D.H.W. HENRY; Supra, footnote 14, pp.- 308-309.
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(ekceptfthat‘of,the headjoftice}L (64}».

One mlght indeed wonder 1f the multlnatlonal enterprlse
is not to be v1ewed in a sense, as a very sophlstlcated form.of"
internatlonal cartel.:

_ S J‘ S

. The legallty of a glven arrangement would then turn on
~whether component unlts of the multlnatlonal are to be regarded
',as constltutlng a SLngle enterprlse or as collaboratlon between,,

several separate entltles..(GS)_, jr_f‘- ‘f'f\ : T

To" lllustrate should a football league be v1ewed as

one league or as many teams’ Should "Assocxéted Press be con-

'551dered as a SLngle jOlnt enterprlse ormgs)a system fo

/separate

newspapers to, collaborate°

B) ',//Two Possible.Approaches‘

When deallng with relatlops between component unlts'of
a multlnatlonal enterprlse, one- can adopt two . attltudes.,One can
v1ew the multlnatlonal as a .single- enterprlse (the “Unltary
ooncept) or as an assoc1atlon between separate entltles (the

"distinct entlty" concept)._ ' o ,." )

We w111 now look at practlcal appllcatlons ofsthesetwo
concepts in Europe and in the United. States In so d01ng, our

purpose is not to state what the Maw - is in these countries; it

64. O.H.W. HENRY, Supra, footnote 14 p. 312, -
65. L.B. SCHWARTZ, Free Enterprise and Economic Organlzatlon,

4th, New York, Foundatlon Press, Unlver51ty Caseboop Serles,
1972, p. 476.
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is full of uncertalntles iB’anY event our purpose is rather to;:.

- .
illustrat;}hpt/the/tﬁo/concepts can. be dsed We w1ll focus on
1 .
caseswhieli"seem the most relevant in that regard - A_”"

In 1969 the Commrssmon of the European Economlc Commun- .

ity- (the CommlsSLOn) was. requested to exempt from the appllcatlon

. of sectlon 85(1) of the treatx (66) an agreement 1ntervened bet—

. ween the parent company and the Dutch subsrdlary of Chrlstlanl v

; dr1b7s lt ‘as follows.-

P

and Nlelsen, a Copenhagen based multlnatlonal specrallzlng 1n-

publlc works and major 1ndustr1al donstructlon progects (67)

l

The agreement 1nvolved is gulte 1llustrat1ve. The Comm15510n des—

Chrrstlanl & Nlelsen, Copenhagen, has agreed, ln
partlcular-

- to prepare plans, dESlgnS and estlmates that

'1ts sub51d1ary is dnable to prepare, ' <

- to send its sub51d1ary reports on progects lt
is working on,

L= to place engineers or experts at the dlsposal
of its subsidiary; . _

= to collaborate Wlth 1ts sub51d1ary in cases
where its cooperatlon proves necessary . for
technlcal or economlc reasons,‘

K

e"not tooperate in. the Netherlands
Chrlstlanl & Nlelsen, The Hague, 1n turn’ agrees..

- - .not -to’ operate outsrde the Netherlands wrthout
the consent -of the:parent company,-

*

66. Supra, footnote- 53, s..85(3) 2 ) f ‘

67. Christiani and Nielsen N.V. (1969) CCH COMM MKT REP E
#9308 .; For comments see: Y. HADARI supra, footnote lO, g
p. 785; K. MARKET, supra, footnote 13,.p 281.
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A - to 1nform 'the parent company, in detail, of |
- . . " .work in. process, its plans and matters relatlng -
~ e to employees; :

- to carry out lnstructLOns of the parent company,'

- to pay the parent company a stlpulated amount
for any work completed and to reimburse it for
expenses lncurred in the 1nterest of the sub-
sidiary. : '

Christiani & Nlelsen,Copenhagen, has the right to :
appoint the managers of its subsidiary in The Hague.

'r\ Any inventions of Chrlstlanl & Nlelsen, its Dutch

‘v subsidiarya ox its other subsidiaries or branches
are placed af the Ai5P5SAl of all enterprises in
‘the group on a rec1procal and no- charge basis.

The agreement can be cancelled Only w1th the consent
of both partles. :

2 Chrlstlanl & Nlelsen has nUMEerous sub51d1ar1es
in.various countrles Wlthln the E.F.C., Christia- .
‘ni & Nlelsen has,'ln ‘addition to- its Dutch sub-
sidiary wholly=twned subsidiaries in Germany and

- France. The subsldlarles of Christiani & Nielsen

’ ©omay not engage in any activities ‘in COuntrles in
which' other sub51d1arles are establlshed (68)

The Commlsern concluded that the agreement could not
rhave the effect of ‘distorting competltlon w1th1n the ‘Common "."‘¢,;d¢'
Market because, although there were from a legallstlc p01nt o}’jyi'
view. 'separate units - 1nvolved the dlfferent components weret
part of a 51ngle economlc entlty and could not be éxpected to‘r

'compete agalnst each other

It 5 1mportant to note that the Comm1551on dld not

apply a test based on,the degree of ownershlp of the sub51d1ary

by the parent company but rather a . test based on the actual

7

"ex1stence Or nen- exlstence of 1ndependent dec1sron power

'68. Supra, -footnote 67.



_ retalned by the sub51d1ary Inhother words,.if in fact the
| sub51d1ary had been able to act lndependently, the COmm1551on
‘ would have been wrlllng to flnd that ghe agreement restralned
trade For-now we would just llke to suggest that from the Dutch
p01nt of view at least,_lt can- be ' a way of proceedlng Wthh. |
approaches the problem from the wrong end : 1f the agreement ls
expempted from the appllcatlon of sectlon 85, l) of the treaty,,
.there ‘is no chance the. sub51d1ary wrll\sver become 1ndependent._
However, the Comm1551on is not concerned w1th natlonal 1nterests
but with Communlty 1nterests
. Besrdes, in llght of what we already sald in sectlon B).
of Chapter II we suggest that the Commrssron viewed too readlly -the
lelSlon of markets as mere legltlmate lelSlon of. labour
| A year later the Commrssron v1ewed a multlnatlonal as -
a 51ngle entlty once agaln In the Kodak case (69) sub51d1ar1es,*m
uunder 1nstruct10ns from the parent company, had arranged to f~
| apply unlform supply and payment condltlons for Kodak products-
The Comm1551on flrst~1n515ted on the fact that no restrlctlve
agreements 1n pursuance of thls common polrcy were reached with
unrelated third’ partles It then held that 51nce in the Kodak
enterprlse the adoptlon of market pollcmes was not actually decent—
ralized, the'"agreement" on’ these pollc1es could not be viewed as
an agreement between truly separate economic. unlts
| Where the subdldlarles concerned as in this case,
depend exclu51vely and completely on their parent
company and where this parent. company exercises

its power of supervision by giving exact instruct-
1ons, it 1is 1mposs1ble for the subsidiaries to act -

69. Eastman Kodak Co. (1970) 2 C.C.H. COMM MKT REP. #9378.
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'-rndependently of each other rn the areas whlch the
parent company controls,-

R } Accordlngly when the MNE affrllates in, fact constltuﬁ-
¢ ‘ te a single economic entlty, ‘intra-MNE arrangements

do not violate the EEC law.as long as they do not’
involve restrictive arrangements -.with unrelated ’
third, partieés. But, MNEs that decentralize their
-unmarketlng decisions and, despite the legal control’™
over the subsidiaries, do not instruct affiliates
as to marketing and pr1c1ng behaviour might still
be subject to the antitrust laws in their: inter-.
corporate deallngs, the reason for such a dlstlnct—
_ ion is that'such affiliates. might be viewed and '
B .expected to act as competitors. (70) - '

" The "Unitary"*cOncept ¢an also work againSt‘multi-

nationals ‘It 15 demonstrated by the two follow1ng dec1srons of

the Court of Justlce of the European Communltles In the Dzestuffs 1}

.Case (7L), the parent company of I.C.T. Ltd was accused of hav1ng'

‘-’-
part1c1pated consc10usly wrth other dyestuffs producers in '

'parallel prlce 1ncreases on European markets. The parent companyf

objected, among‘other things, that the reprehensrble conduct

'.was the conduct of its subsrdlarles and not its own and that the,

rd

-parent company 1tself had commltted no wrong doing- 1n51de the

_Common Market. Unless the dlfferent components of the multlnatlon-

al were to be conSLdered as a single ent;ty the Court had no - -

jurisdictiOn over the parent company.

The Court'of Justice utilized the "unitary" concept

approach Although the sub51d1ary ‘had its own legal personallty,

lts cénduct was attrlbutable to the parent company The subsrdlary

70.. Supra, footnote 69, -at. 88l9 -
71. Tmperial Chemical Industrles V. Commission of the European
Communities. (1972) 2C C.H. COMM. MKT. REP-. #8l6l.
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'had no autonomy whatsoever as far as market strateqv .

was concerned An affrlrated group so structured forms, accord*

: 1ng to the Court, a unlty and the parent company can be held

responsrble for the actlons of ‘the sub51d1ary thus glVlng jurls—

dlCthﬂ over the former to’ the Court (72)

The Court of justlce reacted the same way a year

A '

later when ltS jurlsdlctlon was challenged 1n the Europemballagi

’Case (73) Here Contlnental Can Company wWas. accused of havrng

abused its domlnant posrtron through the purchase 1n Aprll 1970
by its subsrdlary, Europemballage Co., of stocks and bonds of a
former Dutch competltor, thus v1rtually ellmlnatlng competltlon:

The Court stated

_The.fact that the subsrdlary has ltS own legal
. personality is not sufficient to rule out the

possibility - that its conduct can be” lmputed to the - .

parent company. This applies ‘particulary where the
subsidiary does ndt determine its market conduct
autonemously but inNthe main follows the 1nstruct¢\
‘ions’ of the parent company. (74)

Note that, although this paper deals w1th the concept of

congsplracy’ rather than w1th the concept of’. abuSe of dlmlnant posl—”

is accused of abusing .its dominant position. First, such cases

PN

tion, it is interesting to look at such cases where the multlnatlonal

help understandlng what the so called "Unitary approach"*means.'SeCOnd1

one has to realize that where the sub51d1ary-w1ll be held véry
tlghtly, the "Unitary approach” may in some 1nstances bring a con-

viction on the basis of abuse of domlnant p051t10n

72. 'supra, footnote’ 71, et 8031. S
73. Europemballage and Continental Can V. Commission of the
European Communltles {1973) 0.J.L. 69.

- >

.74.. SuEra, footnbte 73, P 70.
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‘applied to a licensing agreement reached between a parent

a5t : .f:.f?i.3

' bﬁﬁér'dec}sibhs of the . Court of Justice.afl--d the "Commis=—.

sion concerning.abuse of doﬁihéh£ position contrary to -section

.86 of the treaty (where no qonspifaéy or concertation is requir=

ed)'aléo adopt the.hunitaryﬁ-concépt'approach. (75)'”_1 ~

n-.

Ingidéntally,,thngerman Féderal dartelxoffibe seenms to

"_adqﬁt the saﬁe'éttitude, (76)

 'Cases.like those we just discussed lead some authors to

fcondludé;that multinationals would normally be considered as a

single entity in Europe: : | J

The conclusion, therefore, is that the antitrust
rules against restrictive agreements in Germany and
the European.Economic Community do not, as a rule,

- apply to intra-enterprises practices. Multinational
firms may,.therefore, without violating these rules,
restrict the business.activity of their subsidiaries,
e.g. tHeir exports. The antitrust rules against
restrictive agreements thus do not provide a remedy

R to deal.with possjble adverse effects which such

.restrictions may have on the economies of the
countries where the subsidiaries are located., (77)

-—.\\

But one sﬁould not negledt-the fact that where the

subsidiary would in fact possessisome indépendent pdwers, conspir-
aciles‘ between it and the parent would probably be dealt.with as if two

~ separate enterprises were involved. For example in the~Centrafarm

: - o ~
Case (78) the Court of Justice had to determine if Articl§\88

75. Intituo Chemioterapico Italiano SPA and Commercial Solvents

. Corp. V. Commission of the European Communities (1974) C.C.H.
COMM. MKT, REP. #8209; United Brands Co. (1975) C.C.H. COMM.
MKT. REP. #9800. ' '
76. Supra, K. MARKLT, Supra, footnote 13, p. 282.
77. Supra, footnote (13, p. 282, ' '
78. .Céntrafarm B.V. and Adriean de Peifper V. Sterling Drug Inc.
- T1974-76) ECR 1147. O.E.C.D.; supra, rootnote l4, b. 25

\

~
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have freedom of action.

46

'company and 1ts subs;dLary. Impllc;tely, the Court recognlzed

that there mlght ‘be separate economlc entitles when subsidiaries"

~

‘P

The same questlons have been raised in the Unlted

States in regard to both Section 1 of the Sherﬁan Act whlch always;
requlres collaboratlon between two or more persons in order_tou

constitute a violation and to Section 2 which does not always

require such conspiracy. (79)

In the General Motors case (80) the enterprise was

charged under Section 1 of the Sherman Act because it had

conspired with its wholly owned financing and sales subsidiaries
to force dealers into arranging wholesale and retail financing
through the financing subsidiary of GM. The multinationa;
opposedamohg other things that wholly owned subsidiaries.could
not conspire between themselves and with their parent eompany.

The Court of Appeals of the Seventh Circuit answered that:

79. For comments on American cases see among others: J.W. BURNS,
Antitrust Dilemna: Why Congress Should Modernize the Anti-
trust Laws, New York, Central Book Co., 1969, 251 p.; H.O.
KRAUSE, The Multi-Corporate International ‘business under
section 1 of the Sherman Act: Intra-enterprise conspiracy
revisited, (1962) 17 BL, 912-938; R.A. SOLO, Intra-Enter-
prise Conspiracy and the Theory of the Firm, (1961) 34
J. of B, 153-166; G.W. STENGEL, Intra-Enterprise Conspiracy
under section 1 of the German Act, (1963) 35 Miss L.J. 5-27.

80. U.S. V. General Motors Corp., (1941) 121 F. (2d) 376 (7th
Ar.), Cert. denied 314 V.S. 618.
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The Sp&lelC charge requested by the appellants...
amounted in practical effect to a request that the
jury be directed to find the appellants legally
impotent to restrain the trade and commerce in
General Motors cars. It has been shown as 2 matter
of law that the appellants are separate entities,
even though as a matter of economics they may

- constitute a single integrated enterprises and
“that they are not impotent to restrain the trade
and commerce of the dealers in General Motors

_cars. Consequently, the Court was not obliged to
give such an instruction. (81)

Note that the decision does not rest solely on the4
ground‘thatg from a technlcal point of v1ew, 1egally separate..
~ entities were involved. It also rests: ﬂ)a mmialn extent 1n the

‘fact that thlrd parties (the dealers) were coerced Thls test

seems llmltless since at least the customer w1ll always be

affected by intra-corporate arrangements. We w111 come back to 3

‘thlS questlon 1n:Chapter‘I, section A}.

In Unlted States V. Crescent Amusement Co' (82)

_ and Schine Chaln Theatres Inc V. United States (83),'aff111ated

corporatlons; thelr offlcers and 1ndependent dlstrlbutors were'
charged W1th con5p1racy to v101ate both Sectlons 1. and 2, of the
Act. ‘Involved in the motlon picture . exhlbltlon busrness, the -

afflllated exhlbltors had used the buying- power they had as a.

' result of thelr monopoly in some localltles in, order to- achleve
monopoly power in other areas '(84) - |
'\

jNot only did the Supreme Court in\éjfh of these cases

81.'.Sugra;'footnote 80, p. 410. B L w
- g2. (1944) 323 U.S. 173. - '

83. (1948) 334 U.S. -110. - ' -
84. Seefalsq U.s. V. Grifflth (1948) 34 U.S. IOQ.,,




rejected the argument to the effect that there could be no con— 1f7v

_splracy between afflllates, but, in Crescent Amusement, it

' descrlbedlthe afflllatlon as the lnstrument used to achleve the
, consplracy (85) Remember the dlscu5510n in Chapter III section
' A) where 1t was suqqested that multlnatlonals mlqht be in a sense

il
the,ultlmate formwof 1nternatlonal‘carte1.

: For varlous reasons it would be pointless to discuss
‘lhere since our purpose is not to state prec1sely what Amerlcan
Law is, there is no doubt that the."theatre cases" have not been
con51dered as belng equlvalent to the adoptlon of the intra-

' ‘corporate consplracy doctrlne by the Supreme Court

"But .a step in thlS dlrectlon whlch would eventually
demonStrate to be an 1mportant one was to be accomplished in the

Yellow Cab case (86) There, Markln controlled more or less

:'dlrectly various corporatlons whlch accounted for 15% of cab

ug*llcenses in New York, 58% in Mlnneapolls, 86% in Chicago and
'100% in Plttsburgh It also ‘owned "Checker Cab Manufacturlng
Corp " Wthh manufactured tax1cabs. The Court was convrnced
that operatlng companies were bound to buy their tax1cabs from
Checker and it considered that, since the very purpose of the
afflllatlons was to allow the conspiracy between different .

‘corporatlons'to be effective, the 1ntegrat10n could not be a

85 .- Sugra, ‘footnote 82 'p. 183. .
86. U.8. V. Yellow Cab Co. (1947) 332 U.S. 218.
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defence. Justice Murphy wrote: - : )
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.._"_

described by the appelleeg)as a vertically inte-
.grated enterprise does nof necessarily remove the
‘ban of the Sherman Act. The test of illegality
under the Act is presence or absence of an unreason-—
able restraint on interstate commerce. Such a
restraint may result as readily. from a conspiracy
among those who are affiliated or integrated under
common ownership as from a ‘conspiracy among those
who are otherwise independent. Similarly, any
affiliation or integration flowing from an illegal
conspiracy cannot insulate the conspirators from
the sanctions which Congress has -imposed. The
corporate interrelationships of the conspirators,
in other words, are not determinative of the
applicability of the Sherman Act. %pe statute is
aimed at substance rather than forl.

The fact that these restr;nts occuxr in a setting

el

And so in this case, the common ownership and TT—

control of the various corporate appellees are .-
'impotent to liberate the alleged combinations

and conspiracy from the impact of the Act. The
complaint charge that the restraint of interstate
trade was not only effected by the combination of
the appellees but was the primary object of the
combination. The theory of the complaint, to borrow
language from United States v. Reading Co. 253,
U.S. 26,57, is that "dominating power" over the
cab operating companies, "was not obtained by
normal expansion to meet the demands of a business
growing as a result of superior and enterprising
management, but by deliberate, calculated purchase
for control”. Moreover, the fact that the competi-
tion restrained is that between affiliated corpora-
tions cannot serve to negative the statutory
violation where, as here, the affiliation is
assertedly one of the means of effectuating the
illegal conspiracy not to compete. (87)

2

Once again integration was viewed as a sophisticated

form of cartel.

It was in 1951 however that, in principle, the idea

87. Supra, footnote 86, p. 227-229.
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that affiliates could conspire between themselyes, even absent
a sham, was to be'expréssly accepted by the United States

. Supreme Court.

In Kiefer-Stewart Co. v. Joseph E, Seagram and Sons
‘Inc.~Ltd;'(88) "kiefer-Stewart”, a liquor wholesaler, was award-
ed treble damages because closély affiliated distillers had

conspired between themselves, to fix maximum prices above which

wholesalers could not resell. Relying on the Yellow Cab Case
(89) Justice Black said for the Court:

Respondents next suggest that their status as "mere"
instrumentalities of a single manufacturing-
merchandising unit" makes it impossible -for them
to have conspired in a manner forbidden by the
Sherman Act. But this suggestion runs counter to
other past decisions that common ownership and
control does not liberate corporations from the
impact of the antifrust laws, e.g. (United States
v. Yellow Cab Co., 332 U.S. 218, 675 Cr 1560,
91L, E4. 2010.) The rule is especially applicable
where as here, respondents hold themselves out as
competitors. (90)

A few months later, the Intra-corporate conspiracy

doctrine was applied in a case involving a multinational enter-

prise: Timken Roller Bearing Co. VS United States. (91)

9

* The facts of this case are gquite typical with regard
“to our. previous discuséions-concerning the historical evolution
of cartels and the type of arrangements made in order to

"artificially separate world markets.

"g8. (1951) 340 U.S. 211.

89. Supra, footnote 86.

90. Supra, footnote 88, p. 215.
9l. ) 341 U.S. 593. ‘
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Fraom 1909 to‘192f'Timken RQiler Bearing Co: (Ohio.yl
Timkenf had conspired with British Timken Ltd‘s'predecessor
in order "to divide £grritories of the world markets for anti-
frictiOn‘ bearings. In 1927, Ohio Timken and Deﬁér, an English
bﬁsihessman, cooperated in purchasing all tﬁe étdcks 6f pfitish
Timkén; Later, stocks of Bfitish Timkenfwere'offereévto the
public so that Ohio Timken and Dewa? énded up holding respecti-‘
vely 30% aga~24% of Britisﬂ'Timken.lIn 1928, Ohio Timken and
~ Dewar crea%ed "Société anonyme frangaise Timken" (French Timken{
of wﬁich the§ were the sole stockholders. Since that time, Ohio
Timken, Bnitishlpimken And French Timken had continously agreed
toi}éguiate petween themselves the manufacture and sale of anti-
friction bearings and to use the trademark "Timken". Agreements
concerned allocatioﬂ of trade terrifories; fixing of prices bn
products of one company soid in the tgrritory of the othéfs,
cooperation to protect each other's markets and to eliminéte
outside competitioﬁ'and participation in-.cartels to restrict

imports to, and exports from, the United States.

Once again the Court rejected the defence based on
the affiliation. Justice Black wrote for the majority:

The fact that there is common ownership or control
of the contracting corporations does not liberate
them from the impact of the antitrust laws. E.g.,
Kiefer-Stewart Co. vs Seagram & Sons, supra 340
u.s. at page 215, 71 S. Cr. at page 262. Nor do we
find amy support in reason or authority for, the
proposition that agreements between legally sep-—
arate persons and companies to suppress competition
among themselves and others can be justified by
labeling the project a "joint venture". Perhaps
every agreement and combination to restrain trade
could be so labeled. (92)

Rty

92. Supra, footnote 91,‘pp. 974-975.
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The Supreme Court adoption (if rt was one) of the o
1ntra—corporate conspiracy doctrine has often been criticized
in the Unlted States. it started w1th Justlces Frankfurter and
Jackson dlssentlng rn "Pimken"., It is 1nterest1ng to note that’
both dissenters declare to have been considerably,influenced in
their opinion by the fact that the decision would have the
effect of lmpairlng "Pimken" in 1ts ablllty to reach foreign
markets by dlscouraglng it from using a separate corporate
form to serve markets located abroad As. a matter of fact this’
appears to be the basic ,reason why the two Justices dissented
in "Timken" and not in "Kiefer-Stewart". (93) k

It is ironic.that, as we hope to demonstrate in this
paper, from the Canadian p01nt of view, the adoption of the
‘lntra—corporate conspiracy doctrlne rather than its rejection,

might favour the development of export markets! Not too many

' parent companies are located on the Canadian side of the border.

Since these decieions, the Supreme Court has been
accused of putting more emphasis on legal forms than on economic
reality. It has been said that although from a legalistic point
of view sub51d1ar1es are separate entities, in fact they are
often all part of one single enterprise. (941 However, cases

such as,Suhkist Growers Inc. v. Winsler and Smith Citrus Co. (95)

clearly indicate that the mere fact that units are.separatelyf

yd
4
€

93. Supra, footnote 88.
.94, Supra, footnote 79,
95. 1960} 370 U.S. 19.

o
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incorporated will nat bring an automatic application of the intra-

corporate conspiracy doctrine, There, the Court refused to

. consider an agricultural cooperative, its subsidiary and an

/“‘-L\

affiliated cooperative as distinct entities conspiring with

each other.

. Although iegal form will be an important elemént (96),
other variables will be influential. 'For example, there will be
more chances ﬁhat conspiracy will be found possible if units hold
Ehemselves as éompeﬁito;s in public, if, as a matter of fact,
they operate separately from each other,~or if third parties

]

are coerced (97). In this sense Section 7 of the Clayfon Act

- _

which deals with mergers may also limit the field of application

of the doctrine:

v
Nor shall anything contained in.this section prevent
a corporation engaged in commerce:from causing the ’
formation of subsidiary corporations for the actual
carrying on of the immediate lawful buSLness, or
the natural and legltlmate branches ‘'or extentions
thereof, or from owning and holding all or a part
of the stock of such subsidiary corporations when
the effect of such formation is not to substantially
lessen competition. (98)

We could diseuss in greater length the aéplication of
the doctrine in the Unlted States. For example we might enter

into the polemic as to whether the doctrlne was truly adopted

96. Nelson Radio and Supply Co. V. Motorola (1952) 200 F (2d) 911;
cert. denied (1953) 345 U.S. 925; SuEra, footnote 79; Supra,
foothote 10, pp. 786-787.

97. Supra, footnote 79. Y. HADARI, Supra, footnote 10, pp. 774~
775; O0.E.C,D.; Supra, footnote 14, p. 55.

98. Clayton Act, supra, footnote 52, D.7. o (-
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or whether court statemeggshgere mere obiter dicta (99) ., We
could-also look at tax cases to find-out if Courts really

‘prefer the "separate entity" concept.to the "unltarv" concept:
and if the" adoptlon of such an approach in the restrictive business practlce

field requires its.adoption in any other field of 1aw.;(100)

But, as we have stated already, our purpose at this point is not

to determine precisely what American law is, it is simply to

show the apparent contrast between two approaches.

C) Intra-Corporate Conspiracies in the Combines Act

- Although one mlght blame the Parllament for the
occasional superflclallty w1th which lt treats the questlon of
intra-corporate arrangements, one could not say that it .igneores
the‘prOblem. .

\

Part IV.1l of the Combines Act (Sectlons 31.2 to 31.9)

deals with matters 'reviewable by the "Restrlctlve Trade Pracices

Commission" (The Commission) .

.

Sectien 31.4 provides that, on applicatioh by
the “Director'of"Investigatioh and Research" {the Director) the
Commission will have the.power to make certain-drders in cases
where a major supplier or many of them would practice exclueive
dealing or tied selling or would impose maﬁket;restrfhtions on

customers with the effect of substantially lessening competition

99. Y. HADARI, Supra, footnote. 10, pp. 774-775; H.O, KRAUSE,
supra, footnote 79, pp. 925 ff.; G.W. STENGEL, Supra, foot-
note 10, pp. 17-18.
100. Mobil 0il Corp. V. Commissioner of Taxes of Vermont, (1980)
100 S.A. 1223. Exxon Corp. V. Wisconsin Department of
.+ . Revenue,  (1980) 10 S.A. 2109; see Chapter IV, section B.
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in anymway. But paragraph’(4) indicates that orders made under
"-this section do not apply in cases where such restrictions 7
,occur"between or among companies, partnersh;ps and sole pro-
‘prietorships that are affiliated”. (101) Paragraphs (5) to (7)

then describe with some details what affiliation means.
Thus sectfon 31.4'rejects the idea of intra-corporate conspiracy.

Sections 31.5 and 31.6 deal with problems of direct
or indirect extra-terrltorlal reach of orders from foreign
]udlClal, executive or 'legislative bodies. They allow the
Commission to order persons in Canada or companies incorporated
in Canada not to take measures to implement such orders when

the Canadian economy would be adversly affected.

" But as far as we are concerned, the most interesting

aspect of section 31.6 is that the Commission may also intervene.

if the parent company of a multinational enters intoc an inter-
national cartel and consequently orders to the Canadian sub-

sidiary to act in pursuance of this cartel. (102)

Moreover, section 32.1 makes. it a criminal offence

for the sqbsidiary to implement such a communication. (103)

But sections 31.6 and 32.1 cannot be interpreted as
a limited adoption of the intra-corporate conspiracy doctrine

since these sections will not apply unless the arrangement

101. Supra, footnote 33, s. 31.4.
102. Supra, footnote 33, s. 31.6. -
103. Supra, footnote 33, s. 32.1.

%
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entered’into outside Canada would be in violation of section, 32

if entered into in Canada: section 32 creates no offence-when

arrangements between anything but affiliates are involved.

As far as conspiracies in restraint of trade-are

concerned, section 32 remains the core of the Combines Act. It

is - more or less the equivaleﬁt of section 1 of the Sherman Act’

or of section 85 of the Rome Treaty. Subsection 32(1) and 32(7).
read as follow:

32, (l) Every one who conspires, combines, agrees
j¢”- or arranges with another .person

(a) to limit unduly the facilitiés for transport-
ing, producing, manufacturing, supplying, storing
or dealing in any product, .

(b) to prevent, limit ox lessen, unduly the
manufacture or production of a product, or to
enhance unreasonably the price thereof,

(c) to prevent, or lessen, unduly, competition
in the production, manufacture, purchase, barter,
sale, storage, rrental, transportation or supply
of a product, or in the price of insurance upon
persons or property, or

(d) to otherwise restrain or injure competition
unduly,

is guilty of an indictable offence and is liable to
imprisonment for five years or a fine of one
million dollars, or both. '

------------

(7) Subsection (1) does not apply in respect of
a conspiracy, combination, agreement or arrange-
ment that is entered into only by companies each
of which is, in respect of every one of the others,
- an affiliate as that relationship is defined in.
: subsections 38(7) and (7.1). (104)

104. Supra, footnote 33, s. 32.
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goncerni#g paragraph (7) of section 32, we would

like to mention thét one cannot- talk of Intra-corporate

"

+ conspiracy doctrinelunless an agreement reached only between

affiliates can constitute an offence.

For example, the Dominion Steel and Coal Co. case

»

lcannot be truly considered as a recognition of the Intra-corp-
orate coﬁspiracy doctrine although it raised the question as to
know if both the pafent company and the subsidiary can be fined
concerning a same conspifacf . In this case, independent. companies
were also involved and it was not necessary to find a conspiracy
between affiliated units since there was a éonspiracy between
independent c&rporations to restrict trade in the wire fencihg

industry anyway. o -

The concept of intra—corﬁbrate conspiracy is thus

rejected in section 32.

Section 32.2 which creates specifically the offence
of "bid-rigging" also excludes from its application arrangements

between affiliétes. (106)

In conclusion, there is no doubt that the Combines Act

in its present state rejects the Intra-corporate conspiracy

doct@ine\and rather adopts the "Unitary" approach.

But future legislation might follow a different paﬁh

as we will see when discussing Bill C-13 in Chapter VI, section A).

T

105. R.V. Dominion Steel and Coal Co. et al. (1956) 116
c.c.c. 117. :
106. Supra, footnote 33, s. 32.2.



CHAPTER IV

DESIRABILITY OF THE INTRA-CORPORATE CONSPIRACY DOCTRINE

A) Is Intra-Corporate Competition an absurdity?

LY

The bottom line question raised by the intra-corporate
conspiracy doctrine is the following: 1Is it conceivable that a
subsidiary ignores the wishes of its parent company? The question
is rendered even more accute in the case of market restrictions.
for it will generally mean that the disobedient subsidiary would,

in fact‘\compete w1th other components of the same multlné;&bnal.

)

-~

Before we go further on this path, a few remarks must

be made concerning the practicability of the doctrine.

1

1 First, one of the points this paper‘purports to ﬁake
is precisely that, in the eventuality that the doctrine was to
be adopted in regard to territorial alloéation of markets

and where it would‘be.made clear that Canadian authorities are
serious about it, those who make wofldwide strategy planning
for the multinationél might, in‘order,to avoid troubles, make
decisions_taking the Canadian position into consideration. For
example, in soﬁe cases, the Canadian subsidiary could be asked
to specialize in one line of prodq%}s ahd to.produce it for

worldwide consumption. Thus, assuming a limited adoption of

the intra-corporate conspiracy doctrine, there would not necess-
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arily be directives from the parent'eOmpany to be ignored by
the subsidiaries angd combonent units would not nﬂEessarily have
to cempete against each others. We will come back on this in

’

Chapter VI, section B}.

’ Secondly, the problem of acfually forcing corporations
to compete among themselves, although a serious one, is not
one which is truly peculiar to intra-corporate conspiracy cases.

For example, consider a situation in which a few independant
. F:d .

5y
I3

enterprises produqinq fungible goods in a closed market reach’
an aéreeﬁent by which they allocate te:ritories among them- ‘
selves. A court decree declaring the cartel agreement void
will not by itself lead to compe;ition among these firms, at
least-not in the short term. If enterprises, even Aif not
afflllated do not want to compete, a problem of enforcement
ex1sts in anv event. The same could be sald about prlce fixing

cartels which are simply replaced bv conscious parallellsm

pOllCles after a Court decree.

¥

e would even qgo further. Not only is-the probiem of
actually "forcing" entities to compete among themselves, one
which i's not restricted to cases where affiliation is involved
but, in many cases, it is one which is - less acd;e where component
units of some gigantic enterpfyse are cohce;ned. When'independené
firmelreach a cartel agreement, it is because each.fi?m involved‘
expects to benefit from it in one Qay or another. But, as we

have seen, alloeation of markets oriented toward a global maxi-
mization of prOfltS does not necessarily benefit a specific

subsidiary. Thus, while the 1ndependent flrms would dislike the

+
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fact that the cartel they reached is voiaed and would resist, often the

swbsidiary could be not too reluctant to see the validity of the arrangement

challenged for it would often mean that its profits and its zone of in-

fluence could be hxmgasaﬁ.

.It has been said that it was "obviously unrealistic

to expect wholly-owned affiliates to cdmpete". (107) We think

that such a blunt statement is based on too superficial a study

of the question. We’ghggest that it is derived from a conception

of the flirm which ignores modern realities of the multinational

enterprise:

The doctrine appeared absurd because its critics
conceived of the enterprise as though it were a
person. This'is our traditional and very nearly
universal way of conceiving of the firm. For the
lawyer, the enterprise, the "corporation", has the
formal status of a person, is entitled tothe cons-
titutional prerogatives of a person, is fitted ’
into the apparatus of the law as a person. For

the economist, enterprise - "the firm" - is the
instrument of the entrepreneurial person the ins-
trument of an individual will, shaped to the pursuit
of an individual self-interest. If the enterprise
is a person, or may properly be conceived by anal-
ogy to a person, then the doctrine of intra~entexr-
prise conspiracy is an absurdity. A person cannot
be made to compete with himself, short of schizo-
phrenia, a person cannot conspire with himself.

Yet a great modern enterprise, such as General
Motors, Timken or the Distiller Corporation-
Seagrams Ltd., is not a person. Great organizations
such as these companies can no more be understood
as a person than a nation can be so understood.
Large organizations must be conceived different-
1y, treated differently. That is accepted. But,
alas, given a conventional problem in monopoly,

we turn again to the established analytic techni-
ques, back to the traditional idea of the firm

as a profit-seeking individual. Though the fact

of organization may be admitted the concept of

107. Report of Attorney General's National Committee to Study

the Antitrust Laws, 1955, p. 36.



//,ﬂ*—u—»;;;_‘_“;

61

organization has not yet permeated our way of

" +thinking, The firm, as a function of personal
choice, remains integral to our theory,
As evidence of this, we have the response of the
sixty members of the Attorney General's Committee,
quite possibly the reader's own response as well,

to the Doctrine of Intra-enterprise Conspiracy.
(108) ' \

Various factors have made multinationals resemble more

t

. %
closely the national political entities than a traditional corp-

oration, a "person". We have already seen some of these factors

{109) but let us consider some others.

The primary purpose of the enterprise is global maxi-

mization of profits (which is generally related with market share)

.
onceé pointed-out by a president of E. I. duPont de Ne-

but, as
moﬁrs and Comp&ny (110) , the fact that the multinationals ?each—
ed such tremendous proportions and that they are that much more
diversified make it impossible even for the most gifted indivi-
dual or grdup.of individuals to cdmprehend and control the whole

enterprise. At best, can such individuals make global strategic

planning?

Consequently authority is necessarily delegated and
specialized functions_are developed, thus diminishing central
control. The massiveness and the complexity of the enterprise
require that operations be decentralized to a large extent in

order to permit adaptation to specific circumstances. Special-

108. R.A. SOLO, Intra-Enterprise Conspiracy and the theory of
. the firm, (1964) J.B., pp. 156-157.

109. ~Supra, Chapter I, section B).

110. Supra, footnote 108, p. 158.




ization within the firm takes two forms; territorial ox function-
al and because of the complexity of the operations central manage-

ment has but a remote control on specffic activities.

Although it remains Fhat the enterprise as a whole
will researgh'global maximization of profits (11ll) and that many
strategic decisions will be made at the highest level, groups

or individuals within the firm will have different outlooks as

to how to reach such maximization .of profits and these disparities

will manifest in the decision making process.

-~

added té this is.the fact that-individuals have much
to gain in te;ms_of persohal advancement and éersonal power in
having fhe'component unit to which they belong succeed better
than others. Thus 1t does not appear at all uﬂlikely that units
of “the ‘multinational could 6ppose each other in 5pecific

situations.

Besides, intra-corporate competition is sometimes opénly
used as a means of improving efficiency within the enterprise

thus demonstrating that it is not at all "absurd". (112)

When dealing with multinationals, the intra-corporate
conspiracy doctrine cannot be rejected out of hand merely
because it would*appear at first glance inconceivable that

component units of an enterprise oppose each other.

111. Supra, Chapter I, Section B.
112. Supra, footnote 108, pl 162.
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B) R Costuand'benefitS'resulting from forbiding export.
restrictiang

Assumlng for now that parllament would enact legisla-
tion statlng that it is unlawful for a Canadian subsidiary and
its parent company to make agreements, with each other so that
the subsidiary will refrain from exporting and assumlng also

that multinationals would bend to such an order, what could be

“won and what could be lost in terms of national interest?

 First, note that in cases where a Canadian subsidiary‘
1vaa51cally not efficient enough to compete on foreign markets,

.,

it would not export more after than before the Qovernment order.

In cases where the subsidiary is efficient enough
to compete internationally or where it could be reorganized
to become so, the search for profit would lead “the company to
export. Onuthie point we refer to what has beeh said before.l

(113)

- .

Besides, in order tolrationalize its production,.the multi-
national might replace former restrictions by restrictions not
related to where the subsidiarf can sell but to what it can
sell. In view of what ﬁe have said concerning the need for-
'special;zation_of Canadian eoonomy and the "world mandate

'product" theory. thisishould not be considered as an unhappy

result. (114}

113. Supra, Chapters I and IT.
114. Supra, Chapter I, Section B) .
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‘There is also an important p051t1ve 51de effect which

b

could result frcm the eventual adopt:.on of the intra- corporate consplracy
doct;lne: It is a means of reaching international cartels. When

any true international collaboration is absent, these cartels

are often virtually immune from domestiq;antitrust'laws although

they may seriously affect competition inside given statée%.

These arrangements present difficult problems of juris-
diction, evidence and enforcement. The question has been present-
ed in these terns:

The international cartel is the classic vehicle
of international restrictive business practices
which are often beyond the reach of a single

* national jurisdiction. The presence of inter-
national enterprise in them adds further juris-
dictional complications. For example a country
may have no means of preventing a national sub-
sidiary from becoming a defacto membexr of a
cartel when its' parent is a member. The sub- )
sidiary's policies .respecting exports and imports'
may be directed by the foreign parent acting in
accordanae with the rules of the cartel. In such
circumstances there is no evidence in the sub-
sidiary's possession to establish that it is

- aiding and abetting as prima facie. it is only

taklng 1nstructxons from the parent". (115)

v

i

The "Stage I1" proposal also underlines the diffi-

"culties encountered in attémpting‘to reach sﬁéh\cartels. {(116)

In 1966 the Restrictive Trade Practices Commission

studied the ERCO case (117). Abuse of monopoly and merger were

115. D.H.W. HENRY, Supra, footnote 14, pp. 309-310,

116. DEPARTMENT OF CONSUMER AND CORPORATE AFFAIRS Proposal
for a new Competition policy for Canada, Qttawa, Govern-
ment of Canada, 1977, p. 68.

117. R. V. Electric. Reduction Company of Canada Ltd, (1970) 6l
C.P.R. 235
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then the main pbinté of concern bgt the inquiry also révealea
that four ?roducefs located outsidg canada had allocated among
tthemselves most of world markets: The cartel égreement as.such
was reached outside‘Canada. One of these producefs was "Allright
and Wilson" which owned a Canadian company, ERCO and direéted

it as to its export sales. No ‘charge was laid but this casenis.
interesting in.that,it probably would bave been difficult to
actually obtain sufficient evidence as to the cartel agreement

which occured between the four foreign producers.

But if the intra-corporate conspiracy doctrine had
begn applied eﬁidencé of an unlawfull agreement between ERCO
and "Allbright and Wilsqﬁ" would have beéﬁ'suffiéiéﬁé to f£ind
guilt and to prevent ERCO from becohing, through its parént,\ﬁaff
of the cartel. Evidence would hﬁve.been somewhat easier‘tqlobtain,
jurisdiction would have been easy to estaﬁlish and a judgement
couid have been enforced since the Canadian subsidiary could

have been "taken hostage".

High levels of sophistication of multinationals and
their enormous means often constitute a barrier to enforcement
of antitrust laws.lFor example, Alcan was initially created to
a large extent as a means of permitting the Uniited Steel Co. to
participate in an international cartel‘yithout being subjected
"to U.S. antitfuét laws. It was only many years later that stock-
holders with shares in both Alcoa and the Canadian producer, were

- required to sell their interests in one of'the companies. Certain
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‘patent practicee were also then terminated, (118} .

I3

) To galn respectabillty it is- importank for Canadlan

Antltrust Laws to find the means to reach .directly orx otherw1se, .

large enterprlses. Inc1dentally, a study shows that from 1966 to\“'

1972 the total number of dec1510ns relatlng to antltrust laWS"
1ncreased by 146 (or 47. 9%) by comparlson to the preVLOus seven
year perlod but that the actual number of de01glons reglstered
against the largest corporations decreased by four. Thus the
humbe; of ‘decisions concerning the big enterprises was pEpportign-
all§ reduced by 60%. (119) These figures are not necessarily as

v

indicative as they appeer ah-first glance since they reveal

It

nothing as to the'éontent of the decisions involved but they - L
certainly are worth meﬁﬁibhing. - b
r - . . . ’

In any event some -objections are repeatedly raised aeé}o

the desirabiiity of preventing some types of intra<‘corporate

arrangeﬁents.‘tet us take these objectione-oge_by one.
w - -

Should we refrain from forbiding intra—coréQEatqs
allocation of markets since the Canadian subsidiary may often

be the~one with low p;oductivity problems which benefits%from

e

such edditional protéction (120)? We .do not think so. ™ -
118.  U.LS. V. Aluminum Co. of Amériga, (A945) 148 F.(2d) 416 “. . 47/
(Znd Cir.); U.S. V. Aluminum#Co.-6f America, {1850) 91 -~ -

e’

_ F.Supp. 333 (S.¥N.Y.);» U.S. V. Aluminum Co. of America
(1957) 153 F.Supp. 132 (S5.D.N.Y,); See I.A. LITVAK and
C. I. MAULE, Cartel Strategies in the International Alu-
minum Industry, (1975) 20 Antitrust Bulletlnff4l -663.
119. C. GOLF, C.E. REASONS, Corporations in Canaday A/Study of
o . Crime and Punishment, (1975-76) 18 G.L.Q., p..470-472.
120. T.L. POWRIE; Supra, footnote 41, p.agTﬁ~\ : : .
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* First note that the problem couldgpossibly be avoilded
if parliaméut would prdhibit nothing but export restrictions

- imposed gn Canadian subsidiaries.

L

* -

But more fundameptal, as & matter of principle.in a
liberal system one .has to”be prejudiced in favour of the efficient
_flrm, not the inefficient one. Thus, policies sﬁould be oriented
toward developing efficiency rather than toward fostéring &eak
.'subsidiaries. |

. ’ I

Remember the preu}zus dlscus51on concernlng tar;%fs
(121) It was then concluded that such a protectlonlst attitude
was, to a certain extent, responsible for low productrvrty
. problems in Canada ! that local subsidiaries were encouraged
to produée'too wrde a.uariety of goods to serve too small a
market. One ‘must understand that when a multlnatlonal prevents
its non-Canadian subsidiaries from exportrng to Canada, it does
“hothing but impqse private'non—tariff barriers of the same
'nature as formal tariff barrlers. The tarlff imposed by a
"responsrble government is paralleled or repdaced by other

barrlersfzhposed by 4 business organization. Remember ‘also

our discussion 1n which the multlnatlonal was described more as

’
-~

a "political body" than as a "person .22y 0 °

]
-

) Morepver, as we have seen before, in many instances
L I

if not in most of them, thé inefficiency problems encountered

L.

121. Supra, Chapter I, Sectlon B) .
.122. Supra, Chapter IV, Sectlon Al.

S
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by the subsidiary aye the vyery result 'of intra-corforate

allocation of markets. (123} These arrangements'ﬁo

the subsidiary as such, they bring about the'inefficient
orgaﬁiéation- of subsidia;ies and they then‘alléw thesé sub-
sidiaries to survive no matter what their inadequacies may be
as.long as fhey étill are efficient enough;in terms of domestic_
.market place. The tariff barriers favour intra—corporate_mérket
allocation which 4n turn favours an inefficient organization '
6f the subsidiarx which has to be protected through mo;é tariffs

3

or intra-corporate market restrictions.

Antitrust laws must not favour perpetuation of this

vicious g¢ircle.

The objection that weJare dealing with is sometimes
'pusﬂéd further: Canadian subéi&iaries have.to be protected

since Fhey cannot compete against U.Ss. firms which benefié,
becau;e,of the large U.S. market, from substantial economies of
scale. To this we answer that if market restrictions would not
impose‘oh Canadian subsidiaries the requirement to deal in Cana-
da only, often they could also achieve gconomies of scale by'
enlar.ging the market they sell to. Note in this respect that penetration of
foreign.markets implies that other ??untries will also reduée,.

their tariff or non-tariff barriers. In that sense, the recent

G.A.T.T. round is encouraging.

123: SuEra,.Chapters I and II.
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Is there a rlsk that, faced w;th a prohlbltlon whlch

“waﬁld have some effect on its very structure {(as to 1ts Canadlan

activities at least) the multinational decides to export to

Canada rather.than to invest in it? E

éeiore we get to the core of the qgestion, a few re-
marks should be observed. Flrst, -one must not over-evaluate the
overall;macbdeanmaﬁzmoe of Canadlan antltrust laws. Also,
even if the risk exists. in some instances- it could be one that
the Canadian economy must face. Finally; in most cases .

multinationals already have plants in Canada and have vested

interests in maintaining tpeir,investmeht. .

But more important, at least in many
cases the multinational has no feal choice. (1?4) The best
evidence of this could be the very fact that, although the in-

vestor naturally tends to limit its investment abroad to a

minimum, multinationals, by definition. do invest in foreign

‘countries. It tends to prove that, at ledst at one point in

their history, they had to do so in order to maximize profits or

to protect or ‘increase their market share.’

Without getting into a long discussion on the incent-
ives to foreign investment, let us look briefly at the elements

involved. The Gray Report presents foreign direct investment . .

«

123. Supra, Chapters I and II.
124. C.F. BERGSTEN, T. HORST, T,H. MORAN, American Multi-

nationals and American Interests, Washington, The Brookings
Institution, 1978, 534 pp. .

L
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_as the normal step to take once’ the. foreign market has been secur-
ed through trade. (125) Factors related to the profitability and
. market position of the multinational,'to the host country environ-

ment and to the home country-environment lead a firm to inﬁest.

l(idff—ff\. Followiné is a brief enumérétion of thede faétdrs:

- Tarlffs policies; transport costs; need for product modifica-
tion in .order to adapt to local market condltlons, existence of
strong local competition; servicing réquirements; factors related

" to the néture of the product; patent laws; government and other
customers discrimination in purchasing policies; relative values
of the currencies; size of the prosﬁective market; tax laws;
attitude of the government of the host country; labour costs;
.1ocal human resources; financing facilities; 5&51re to prevent
eventual competltlon on the home market; behav1oural factors:;
antitrust laws of both home and host country; and so forth.
(12?) )

In short it is unlikely that the adoption of the
;ntra—cofporate conspiracy'dbctriﬁe by itself would prevent

foreign investment in any significant manner. Too many other

factors are involved.
Another frequently heard objection to the‘intra—corpor—
ate conspiracy doctrine was enunciated by the O.E.C.D. Committee

of Experts which considered that holding pradtices such as

allocation of functions (in general) among units of a ‘single

125. Supra, footnote 5 pp. 35-36.
126. SuEra, footnoted.24
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enterprise unlawfull" ﬁquld-be likely to discourage internal

N : -~
growth and decrease effﬂgiency." (127)"

This is highly;questionableAsince, when allocating
I b ’

markets at least, the multinational seeks primarily to increase

...its profits, not its efficiency. Both objectives do not necessar-
‘ PR . .

_ily overlaﬁ'completely.

Also, the parert &am;ugﬂé interest may very well differ
from Canadian interest.-ﬁe.have seen that eprrt restrictions

are one of the key elemeﬁt§ whiéh have the effect of forcing the
Canadian subsidiaries intP a chronic pattern of inefficiency.
-(128) From the banadian subsidiary's point of view intra-corporate
allocations of mafkets, not théir elimination( oftén "discoﬁrage

internal growth and decrease efficiéncy“.

Besides, to prohlblt export restrictions does not
xmean that all types of- allocatlon of functions have to be forblden

without discrimlnatlon.

Considering what we have said above in this paper,’

there is not much to add on these points.

127. O.E.C.D.; Supra, footnote 14, p. 59.
128. Suprd, Chapters I and II.

L3
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CHAPTER V.

SPECIFIC PROBLEMS RAISED BY THE

INTRA-CORPORATE CONSPIRACY DOCTRINE

A) - Issues Related to the Legal Form of Organizatien
- of the Enterprise

Intra:corporate agreements cover arrangements between
a parent companx and its subsmdlary or between corporatlons.
owned dlrectly or lndlrectlv by the same natural person. But
they also cover arrangements between unincorporated lelSlOnS
of a samie corporation, arrangements between a corporatlon-and

its officers and arrangements among the officers themselves.

(l29)t For practical purposes, they can be grouped under three
neadings: arrangements cccuring wholy between iegally separate
entities (subsieiaries), arrangements occuring between unin-
corporated Qinisions (branches) and arrangements to which at

least one party is a natural person (officers or employees) .

/\

In this paper, we have used (and unless.otherwise
provided we will keep on using) as working premises, the case

of intra-corporate conspiracy between a parent company and its

B ‘,
129. ©P.A. REEDA, Antitrust Analysis, Toronto, Little, Brown
~and Co., 1967, p. 207.
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subsidiaries ox between subsidiaries themselves. Thus, in regard

_\‘ to the rest of the paper, no speCLal problem is raised by the

use of separate corporate form by the multinational.

But pefore we discuss problems raised by arrengements
to which unlncorporated divisions of a multlnatlonal are partles,
we would like to underline the existence of’ lssues relatlng to
the degree of.afflllatlon.requlred in order to truly have
intra-corporate conspiracy. For example, are arrangements intra-
corporate only when they occur between two corporariops one of
whlch owns all the stocks of the other or is there lntra—
corporate consplracy if one compa;y owns 51% of the ﬁiocks
of the other? Also, what if one corporation has effective
control on another even if it does not own a majority of
stocks? (Which is the‘oommon rule when large public-corporations
are involved) “And whar about a principal agent reiatiohship?

(130)

Besides, should the nature of the investment, the

identity of the investors or the degree to which' they intervene

into the affairs of the company be taken into consideration?

(131)

We raise these questions mostly so that the reader notices that

the solution we will later propose (132) has at least the rerit of avoiding

130. On these gquestions see: H.D. KRAUSE, Supra, footnote 79,
p- 930 fE£. T »

131. IBID. : _

132. 1Infra, Chapter VI, Section B).



this type of consideration.

\\

After the Supreme Court of the United States convict-

ed Seagram in Kiefer-Stewart (133) the company'rébrganized'it—

self so that former subsidiaries were replaced by unincofporat—

ed divisions. Given that the .branches had separate and autonom-
ous sales organizations, that the divisions held themselves

out as competitors and that they acted entirely independently,

. the jury was informed, in Hawaiian Oke and Liquors Ltd., v. J.

'E. Seagram and Sons (134) that unincorporated divisions of a
single company could be found guilty 4f conspiring with each

other. But, in line with Poller v. Columbia ﬁroadcasting System

Inc. fISS) and the Nelson Radio Case (136) the Appeal:Court

reversed. (137)

Note first that it is unlikely that there could be

many cases where, as in Hawaiian Oke and Liquor incorporated

entities would be replaced by unincorporated divisions merely
in order to avoid antitrust laws. Financing and tax considera-
tions, advantages in terms of political and public relations

coming ‘from operating under a local name, limitation of liabi-

lity and other considerations strongly favor the use of the

corporate form.”(lBBy'

133. Supra, footnote 88,
134. T(1967) 272 F. Supp. 915 (0. Hawaii).
135. (1962) 368 U.S. 464. |
. 136. Nelson Radio and Supply Co. V. Motorola (195 2) 200 F.(2d)
911, 914 (5th Circuit);. (1953) 345 U.S. 925 (Cert. denied)

137. J.E. Seagram and ‘Sons V. Hawaiian Oke and Liquors Ltd
' {1969) 416 F. 2d. 71 (9th Cir.), cert. denied, (1970)

396 U.S. 1062,
138. J.G. GRIFFIN, Supra, footnote 10, p. 379.
* L

Y

F

“
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Often, the multinational has no xeal choice:

Most of the large corporations, and many small
ones, have one or more subsidiaries. This multi-
corporate form has been. employed for various
reasons. In many cases it is merely a matter of
administrative convenience. Sometimes it is

used for minimizing taxes. For example,.there may
be a saving in franchise taxes by creating local
selling companies to operate in various states.

It may also be used for spreading risks and limit-
ing tort or contractual liability. If one branch:
of a corporation's business is exceptionally
risky, a subsidiary may be organized to conduct
that part of its business. On the other hand, if .
one part of a corporation's business is of greater
interest to investors than another part, it may

be easier to raise capital if a subsidiary is
organized. When another business 'is purchased by

a corporation, it may help in preserving the
goodwill of the acquired business if it is conduct-
ed by a separate subsidiary. When a corporation
desires to do business in another state, it may

be easier to qualify a subsidiary to conduct that
business than to qualify/the parent corporation.
Or a subsidiary might be’ organized to do business
in another.state in order to prevent service of
process on the parent company. Quite frequently
organization of a subsidiary is the only feasibl®&
way in which an American corporation can enter

the markets of a foreign country. (139)

Thus an author observed that'most marketing-oriented

American-based multinationals by opposition to service corpora-

tions and firms in extractive industries, operate abroad

through subsidiaries and affiliates. (140) He explains the

popularity of the subsidiary in these texms:

140.

139. G.W. STENGEL, Supra, footnote 79, p. 9. \
Y. HADARI, Supra, footnote 10, p. 748,

One of the primary functions of the corporate

form is the insulation of individual stockholders
from liability for corporate debts. Additional
advantages and attributes include separation of
management and. control from ownership, easy trans- .
ferrability of ownership, ability to retain earn-
ings for internal growth, large investments i?

-
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research and development, and attraction of large

sums of funds either through equity participation

or debentures. Those factors and ever increasing

sophistication of managerial skills and techniques

ha rought the corporation to its present status
* as.the Hcipal mode of business organization.

A} u
Hence, in most cases, there is only one legal form of

+

organization truly availables and the intra-corporate conSpiracy

doctrine cannot be rejected out of hand merely because it would

5

favor an inefficieht legal organizatidn of the enterprise (142).

Moreover we ;hink that when dealing with intra-
corporate arrangements, antitrust laws should ighore‘legal
forms thus eliminéting in this regard any incentive in one
way or the other..It is much too superficial an approach on

which to relj’whether or not component units of the multinational

~

are separately incorporated to determine if there can be a
conspiracy between them. It tells little about the way the

firm is managed. (143) L

l
*
- a

Some alternative tests have been suggested.

In terms of benefits of the Canadian economy, a test

141. Y. HADARI, Supra, footnote 10, p. 158.

142. G.W, STENGEL, Supra, footnote 79, p. 9.
143. J.P. GRIFFIN, Supra, footnote 10, p. 380-382.



based solely on the actual degree of autonomy.-‘of the subsidiary {(or
branch) is undesirable: it would encourage the multinational
to delegate as little authority as possible to its Canadian

units -in order to avoid to be convicted of conspiracy.

Many have seen in United States Supreme Court de-
cisions, indication that the intra-corporate conspiracy doctrine

was to he applied only when third parties were involved. (144)

The problem with this test is-that, strictly speak-
ing, it is llmltless. For example, inicase of market allocatlon
at least, the customer will always.be coerced. Besides, since
it ignores the facgrthat the subsidiary {or the local br#ﬁch)
can-itseif be coerced by the agreement, this attitﬁde is

essentially based on the notion that component units of &

multinational cannot be ‘considered as separate entities.

dther'factors couid be taken intclconsideration
when it comes time to determine if a given multinational
has to be treated as a single trader or as an "association"
of separate units. We can think of three: the fact that
component‘units hold themselves out as competitors seems
to influence American jddées ané scholérs (145) and 1in

the Yellow Cab case (146) the fact that affiliation

144, Report of Attorney General's National Commlttee to Study
' the Antitrust Laws, 1955, p. 20.

145. G.W. STENGEL, Supra, footnote 79, p. 10.

l4s. ugra, footnote 86.
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occured in order to make effective an illegal conspiracy which

would hdve existed in any event was not ignored,

A third factox which caa be quite significant is the ré
economic history of the entities involved (147). For example} 'f
when proposing the creation of a screening agency, the Gray
Report "makes a sharp distinction between achisitiohs of exist-

'ing Canadian firms and the creation of new operations". (148)

’»

But, although the three factors we just ment;oned
}E&?ly are relevant, they apply only in a 11m1ted n@mber of
cases and thus rellance on them does not really help find a

global solutlon to problems related to 1ntra corporate behaVLOur.

Finally, how 'should we deal with the relations between officers

{or employees) of a company and relations between these natural

persons and the company itself? (149)

Ah author suggests that since the basic rationales of
criminal conspiraey (conspiracy is undesirable for society in.
that it constitutes an "attempt" to commit a substantive crime
or in that once there ie an‘agreement reached with another
person it is more difficult to change his+- mind ano "hack up"}
focus on iaaividuaLs, it should not be invoked against the

company but rather against the human actors involved. (150}

147. J.A. RAHL. Consplracy and the Anti-Trust ﬂaws, (1950) ee

148. Supra, footnote 5, p. 272.

149, Supra, footnote 447, p. 766.

150. M. R,-GOODE Criminal Conspiracy in Canada, Toronto,
Carsweld, 1975, pp. 136-137,
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Thls quest;on could be the object of a very long

a8 ) !
discussion. But we th;nk that at least in the field of anti- i

trust laws Canadian tribunals are just not psychologlcally

ready to take such drastic‘steps as convicting officers of big

3

companles on a regular ‘basis. Moreover, it seems unlikely that

« they will! ever be. In other words, to convict personally off:.cers

or employees of a company (except for perhaps a one man

compeny) is such a drastic measure that, as a matter of fact,

tribunals will ip;most cases do their best to acqult, thus

endangering the fational application-of the ‘whole doctrine. It

would thus become a means of dealing with the problem which

would have more negative than positive effects.

B)

_

Problems Related to Licensing Agreements

i - ’ o
Laws relatlng 6 lndustrlal and intellectual prop-

erty are at the same time essentlally of the same nature as

antltrust laws and in direct contradiction to them: both types

of laws create'dev1ces to deal w1th monopoly powers, but whlle

antitrust laws oppose these monopoly powers, industrial-and

_circumstances. - i

intellectual property laws expressly protect them in specific

;
h:
By "Industrial and intellectual property laws” we

; mean generally laws dealing with patent rights (151)., iﬁdustrial

deSLgn (152), copyrlghts (153), trade marks (154) and.so. forth.

151.
152.
153.
154.

Patent Act, 1970 R.S5.C., C. P-4,

Industrial Design Act, 1970 R.S5.C., C- 1-8.
Copyright Act, 1970 R.S.C., ¢. C-30, .
Trade Marks Act, 1970 R.S. c., c. T-10. ° ¢

’ ‘ I el v
. . LY 'H‘
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For practical’ urposes though we Wlll mainly focus on apparent -3

- ¥

conflicts between a t;ﬁrust law and patent lawae,

-

'Essentially what patent law does is grant a monopolp ’ !

PEISRTREREEE

power to someone-over a given invention. It necessitates anti-

» . -

trust legislatlon to exempt such a monopoly from their applica—_.

tion. (155) ; T Lo CL - , g

-,

~ ThrougH}% licensindxagreement the owne;\bf‘the patent - J

' right can grant to someone-else the rightnto share his monopoly

‘i:!‘.
power. Such a lrcen51ng agreement will generally 1nclude dlverse’

H]

restrlctlons as to how the llcensee will. be allowed to utlllse

the 1nventlon. ' ¢

£
[} . T

The restrictions often raise the question as to where -

to draw the line between rights granted by Patént law and

conduct prohihited by”antitrust laws. True, Patent‘law grants
rights to the patentee, but to what extent are these rlghts . . o ®

transferable and, more 1mportantﬂy, 1n transmlttlng these rlghts

can he acqulre powers that patent law dOes not expressly glve to

hlm in the first place? . . T

1} N - .
Ll

For example, can corporatlons allocate terrltorles

between themselves through llcen51ng*schemes when they could

azs

-“,not do 1t otherwise? In thlS reSpect the Imperial Chemlcal

's

:Industrles (156) case is 1nteresting in that it shows how such

3155. Supra, footnote.33, s. 2, -

°156. ‘U.S. V. Imperial Chemlcal Imi Ltd, (1952) Civil No.24-13-

(5.D. N.Y.). . . o LN T

) " - . ; .(’.



in the firsr nine months of 1951 only, I.C.I. exported for

81
' Y - o _‘ -
1icensing schemes can be‘eﬁficient.in allocating territories.
-, . DuPont and I C, I. had divided the chemlcal.pmeBtsrwumets

between them and 11censing agreements had baen used to limit

exports by I.C.I, to U.S. and exports. by DuPont to ‘Great Brltaln.

_Thus in 1949, I. C.I.'s exports to U.S. amounted to 500, 000

dollars. In 1950, export restrlctlons were removed As a result,
g

4,000,000 dollars. (157) B

Following is.a list of potentiel ebueeS'ofted found
in licensing contracts (158) : price'control, territoriel'limir-
etiohs,.produét;on or quantity limitations, field‘of use limit--
ations, resale limitations, limitation on the right to porchase‘v

from others, limirations on the right to secure industrial-

property rlghts from others, extended duratlon of protectlon, J'“

‘obllgatlons not to challenge valldlty of “‘the patent and so forthf-

An author explains why such restrictions exist:
Contracts relating to the transfer of technology .
usually contain clauses llmltlng the freedom of
the licensee (whether 1ndlgenous firm oxr foreign
‘subsidiary) to exploit the technology. Three of T
the most common types of restriction are quotas
or prohibitions on exports, ocbligations to purchase
key inputs from the licensor and obligations to
offer technlcal lmprovements back to the licensor.

‘It is easy to see why restrlctlons are to the \

advantage off the licensor. Restrictions on exports
from the host economy - ‘permit the llcensor to

157. Supra, footnote 14, pp 32 33.

158.  J.C. OSBORNE, Industrlal Property and Bill C-13, in
‘ J.W. ROWLEY, W.T. STANBURY, (ed) Competition POllcy'ln
Canada: Stage BI, Bill C- 13, Hallfax, Dalhousle Unlver51ty
Press Ltd, 1978, pp. 280-28l.

’ . . .
- - . >
. ’ L
. '
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Ly

segment the woxld market gnd charge according to
what the market will bear in each segment, thereby
achieving the maximum possible return from his .
monopoly of the technology. Obligations to purchase
key inputs enable the licensor to monitor “the
activities of thé licensee; in particular the -
licensee's demand for the key input provides-an
independent check on the production figures gquoted
by the licensee when determining his royalty pay-
ment. The eobligation to offer back technical im-
provements protects. the licensor against obsoles-
cence arising from marginal technical improve-
ments implemented by the licensee. (159)7.

- ‘s

-

Many studies have shown without a doubt that liqénsees

31l ever the world .and especially those doihg business in 1ess'

»

" developed countries (the economies of which have manv features in
common with Canada's (160)) must cope with export restrictions -

(161) . Canada is no exception: the Firestcdne survey indicated

-

that in at least 85% of cases, export limitations of.some sort

were attached to patents licensed-in Canada. (162)

As we mentioned above (163) responsibility for Research
énd-Development is generally.retained by the parent company .or

by a specific unit of the multinational and«-when licensing its

-
- .

"subsidiaries the parent tompany can impose straight market

_ restrictions or reach the same result through more subtle means

such as exclusive dealinéﬂclauses (i64) or input related

‘1}
i

&

159. M. CASSON, Alternatives to the Multinational Enterprise, -
" London, Billing and Sons, 1379, p. 20.

160. Supra, Chapter 1, Section A).

'161. Supra, footnote 159.; 0.E.C.D.: Supra, footnote 14.

162. Supra, footnote 1, p. 79. :

163. -Supra, Chapter I, Section B). .

164. Supra, footnote 5, pp. 199-200.

-
)
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royalties systems (165).
Fd

this will have to be kept in mind when looking.for a

means to encourage Canadian units of mhltinationals to‘ekport}

~.

Before we temporarily leave this gquestion of licensing
agreements it has to be mentioned that the problem is addressed,

. in section 29 of the'Combines Act which gives to the Federal

Court spec1f1c powers ‘where exclusive rights granted by a patent,

or a trade mark ‘are used in a way whlch restrains trade unduly

»

pProposed section 31.74 of Bill C-13 would give some

powers to the board in that respect.

-

.C) Other Problems Related to the vertical Integration of
the Enterprise

Here agaln we would like to underllne the fact that
terrltorlal alLocatlon w111 not necessarlly take the form of a
bare directive emanatlng from the parent company. It thus raises

_identification and enforcement, problems.

Subtle restrictionsxcan be imposed when the sub-
sidiary obtains supplies from another component unit of the
md}tigational or when it reached the ultimate consumer through

‘another such unit. g

o

There are several reagons whf multinationals' sub-
sidiaries tend to obtain their supply from affiliates; maxim-

b

165. Supra, footnote 153, p. 92.
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¢
ization of economies of scale; re?etriation of profite (through
transfer-pricing) 7 oesir,e % use maximum cepacity- of plents etnroad:
avoidance of.competition; quelitf‘controi; reliability of
supply; appropriate timing of deliverieg; industrial secrecy;:
malntenance of market power; non ecbﬁﬁgio reaeons (such as
Yethargy, labour relations or home government policies) and 50

forth. (166)

..\’

A high level. of procurement from afflllates may have
serious negative consequences as far as government control and
economic structure are concerned. More specifically related to
thie paperﬁubrocurement poiicies can be used as a means of actual-
l; preventing a Canadian so;sidiary from exporting, For example:
if the subsidiary is bound, for one reason or another, to.obtain
supply from an affiliate aod‘the said supplf,is then sold at a‘
price artificially higﬁ, it can very well have the effect of
rendering the Canadian subsidiaty unable- to' compete on foreign
markets. Thus the immediate damages are threefold: Canadian
consumers will pay more for the finished product; tax perception
will be rendered difficult (167) and the subsidiary will not be

able to export (168).

Although doubts have been cast on the actual-ability

of the large multinational to use inter—cdmpany sales to mani-

166. Supra, footnote 5, pp. 195 ££.

167. Y. HADARI, Supra, footnote ‘37, p. 780.

168. 0©On those questiOns see:" R, VERNON, supra, footnote 11,
pp. 129 £f,
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pulate allocation‘of income,'if we are concerned Qith igrra—'
corporate allocation of market we have to keep in mind-that it

can also beachieved through indirect means such as procurement

policies. o

-

such allocatioﬂs of territories can alsa be obtained
by actions occuring at the other end of the subsidiary production
" line. For example exclusive deal?ng arrangemenrs can force the
subsidiary to deal only with a given affiliated distributor which

will itself sell®Canadian production in Canada only.

L]
-

D) " Other ‘Problems of Enforcement

- / .

We would now ilike to mention briefly three problems
which are susceptible to arise if the intra-corporate conspiracy

doctrine is adopted when‘allocétion of markets is involved.

First, agreements of this nature will not always be
£ormalizgq_in wr;pirg (;1though they generally are when. such
“large multinatipnals are involved) and, if they are, documents
can be most difficﬁit ro obtain, especially when locatéd abroad.
(169) We will come back to this question in the next éhapter
but for now we‘would like ro underline ‘the faét that this kind‘
of problem is not one which is necessarily peculiar to cases of

intra-corporate conspiracy.

169. "Y. CARON, Aspects internationaux de la législation et de

: pré&cédents judiciaires en matiéres de pratiques restric-
tives sur le commerce (anti-trust), (1966) 1lR.J.T., p.218,;
J.P. GRIFFIN, -Supra, footnote 10, p. 413. S. ZUCKER, ¥
Extraterritoriality and Canadian Criminal Law, (1974-75)
17 Crim.L.Q., 146-177. A , *
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e

Tne same could also.ﬁe said of.execution measures
although the problem is rehdered somewhat less accute by the
fact that the subsidiary w111 have assets located on Canadlan
soil making it easy to reach.

+

Finally, ae we have already seen, a multinational has .
~at its dlsposal a wide range of techniques to control the export
‘activities of subsidiaries so that they remain in accord‘w1th
its global markeﬁing'strategy. We would like to say a'word about
one of them, which consists inllimiting plant capacity to a size
which would allow a Canadian subsidiary to supply the domestic‘

market and not more. (170) ~ I . e

| .We suggest that limited plantacapacity shoula not

neceSSanily constigﬁie an excuse not to export. As.a matter of
fact, when strongly corroborated by surrounding circumstances,
the Very existence of llmlted plant capac1ty could be viewed

as additional evidence of the existence of a cartel. The act

of planning such limited capacity could then be viewed as an
"overt act“ in furtherance of the conspiracy .to allocate ﬁankets.
We will come back on this question.in section B) of the next

chapter.

i70. P.K. GORECKI, Economies of Scale and Efficient Plant Size
in Canadian Manufacturing Industries, Ottawa, Department
of Consumer and Corporate nffairs, 1978, 110 pp; Supra,
footnote 5, pp. 168-169. .
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CHAPTER VI ' ' t

PERSPECTIVE FOR THE FUTURE -
B) 'Bill ¢-13

Now .pending is Bill C-13 (171) which would modify

the Combines Act if adopted. (172) Is there anything in the

Bill for intra-corporate conspiracy doctrine?

We have seen that under section 31.6 and 32.1 of the

Combines Act, a subsidiary can be prevented from implementing

"~——

a directive of its parent company, located abroad, when the

communication is for the purpose of giving effect to a cons-
piracy entered into. outside Canada (for example an international

cartel). (173)
| \

Bill C-13 would modify section 31.6 so that would be
" exempted from its application the case of a canadian subsidiary

obeying to a directive emanating from its U.S. parent where
v

the said directive would be in furtherance of a cartel reached o

171, ' Supra, footnote 35. ' -

172. For comments see; J. W ROWLEY, W,T. STANBURY, ComEetltlon
Pplicy in Canada: Q%age IT, Bill C~13 Hallfax, Dalhou51e
University Press, 1978, 311 p.

173. ' Supra, Chapter III, Sectlon C).

A
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betweenAincorpqrated'units of a same multinational, (174)

become the new section 31,61:

But the ‘situation would be covered by what would

A

31.61 (1) where, on application by the Competition
Policy Advocate, and after affording every person
against whom.an order is sought a reasonable
opportunity to be heard, the Board finds that
a corporation carrying on business in Canﬁda

(a) has entered into an agreement or arrange-
ment with an affiliate- carrying on business
outside Canada to substantially restrict the
importation -or exportation of a product into
or from Canada, or:

(b} has received from or given to an affiliate
that carries on business outside Canada a
directive, instruction, intimation of policy
or other communication that has brought about .

. Or if, implementated, would bring about, a
substantial restriction in the impog;ation or
exportation of a product into or from Canada,

and the Board also finds that the restriction is
designed to protect the price level in a Canadian
market from the influence of lower-priced products
from outside Canada or to protect the price level
in a market outside Canada from the influence of
lower-priced products ‘from Canada, subject to sub-
section (2), the Board may, by order, direct that
the corporation carrying on business in Canada
withdraw forthwith from the agreement or arrange-
ment or, K refrain from enforcing or implementing

the communication, as the case may be. '

(2) No order shall be made under’ the section in
respect of a corporation where the Board is

~ satisfied that the corporation does not account

- for 25% or more of the production or supply in
- Canada &f the product in relation to which an
application 1is made for an order against the

corporation. .

Bill C-13; Supra, footnote 35, s. 27. For comments see’

R.M. DAVIDSON, An Overview of the Stage II Amendments,
Bill C-13, in Supra, footnote 174, p. 51.
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! (3) For the purposeé of this section, corporations .. =
are affiliated if they are affiliated within the ™.

meaning of subsections 31.71(16) and (17)". (175)

Propdsea section 31.61 shows that the development of

international competitiveness is viewed by government as one

of the goals antitrust legislation must aim at.

. Underlying section 31.61 is the assumption that

component units of a multinational can illegally co pire with

other units of the same multinational. Otherwise pProposed section

~ ’

31.61 and especially pa;agraph 1(a), would makKe no sense in terms
of antitrust laws. Why wo 1d such antitry legislation force &
unit? Mé;ely refraining from e ting certainly does not by

inant position and in any event,

/ .
if it conspired with another one in order to allocate markets.

j"o But section 31.61 does not reach far enough although
it is a step in the right direction. For example it probably
does not reach arrangements or communications between unin-

co;gprated units of an ente;priqe.

'Also, at least two findings have:to be madé by the

Board. Firstly, it has to find that importation or exportation

1

175. Supra, footnote 35, s. 28. . ' | . i
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would be restricted.

Secondly, the Board must make a finding that the
restriction is designed to protect prlce levels. We - think that,
as far as Canadian interests are concerned, to require the
second finding serves nothing more than causing neadaches to
those;who wiil have.t: prove it in every specific case-and-.

permitting some enterprlses to escape enforcement of the law

unduly. “rake a case where a Canadlan subsidiary agrees w1th

its parent not to export; no matter what the ultimate aim of‘the
arrangement, there 15 damage to the Canadlan economy in that

~ the abépnce of exportation Wlll not flow from natural market
causes but from artificial restrlctlons. Moreover, one can hardly.
thlnk of a case where, when corporatlons would take the trouble
of engaging in such agreements the ultimate purposé‘ﬁould not

L 4
be in one way oxr. another to separate markets in order togprotect

price levels.

Before we-close temporarily-the discuesion on this
section, it is important to mentlon that the "Stage IIN proposals
(176) give no reasons for the presence of the 25% exemptlon of
subsection (2). '(177)

The crlmlnal counterpart of section 31.61 would be .

the new section’ 32 1 which, among:other thlngs, ‘makes it an

r
o

176. Supra, . footnote 1l6. : o, 3
177. R.M, DAVIDSON, An Overvlew of the Stage II Amendments,
Bill C-13, in supra, footnote 172, pp 51—52.

4
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offence ﬁg*conspire, combine, agree or arfange to reduce or limit
the value-of-exporté-pf a product from Canada, {178}
Contragyitoisecpioh 31.61, subsection 32.1 (3)(b)
; R
expressly excludes the idea of criminal conspiracy between,

affiliates thus excluding multinationals intra-coroporate arrange-

ments from its  field of application.

.Currént section 32.1 would be repiaéea by secﬁion 32.11
which would-make.%t an pffénce for a corporati0£ canrying on &
business inzcénéda to iﬁpleﬁént in Canada a commﬁnication iroﬁ
a petrson abroad when such communication is to give'effect to a
cartel wherévér enéered into. Subsection 32.11 (3} Lejects.the
intra—corpé:ate conspiracy dSCtrine in that a combination between

affiliates only cannot give rise to the application of section

o f

C

32,11. (179) .

B)‘ ~ Some Proposals

- o«
1

We think that the same few mistakes are repeatedly made

when dealing with the question of relations between affiliate¥s.

First;:there is a tendency to lump together all types
of interaffiliate arrangements and try to find a global solution.

It often leads to the exclusion of all agreements between relat-

-

+

ed parties f£rom thé field of antitrust laws because with some
(ad : - :
— categories of these agreeménts,the intra-corporate conspiracy

- -

178. Bill C-13; Supra, footnote 35, s. 33, ' 3
179. Bill C-13, Supra, figotnote 35, 5.;33. -

Zf ' | . .

ca 4 3 -
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8

doctrlne does not make  any practlcal sense, But practices such

“as price fixlng, exclusxve deal;ng, price discrlminathn, market

‘ allocation and, so forth present different types of problems.

o

requiring speciflcally talrored solutions._

-

1]

This is why, in thistaper,:we have chosen to focus

on one particular practice:.market allocation. More specifical~-

—

ly, we have dealt with market allocations . which have the effect

of preventing exports;of manufactured goods from Canada.

-

One should noshlump together enterprises of all sizes

and all natures @gither. The multinational corporatlon can ob—'
¥

v1ously not be approached w1th the same concepts as is the
"one man" compeny.or in that respect any other tradltlonal

kind of small'enterprise. Mhese are different animals'altogether:

the latter remains more or less a projection of a natural person

. . &

or 6f a group of natural persons while the former constitutes a
: » N ‘ _

political type of organization functioning through complicated

interplay between severalVrelatively autonomous units whose

' . _ ~ : :
respective interests are zot always concordant. This is why{in
‘ 1 , o o

_this paper we have chosen to treat the multinational's intra--

;

corporate relations only. . | 5% : s

Lastlyg'one must not forget that pgrliament is sover-'

eign and if it considers that in a given case policy consider-.

‘ations. favour the implementation of the intra-corporate con-
splracy doctrlne, it can order so even if, from a purely theor-
- ‘\

etical point of view, the adoption of the doctrlne might sound

artificial in some respects (whlch we)do not thlnk it does in
L] {
. _ \ .

I
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A

any event) Also, we do not think -that if parldament adoptsi

the‘separate entlty“ concept with- regard to a: speclflc type of

. - |

bu51ness practlces, it is bound to adopt - .

the same attltude Wlth regard to all sorts of restrlcflve

N ~

hp51ness practices. In the same vain, we do not think that a

%overelgn parliament adoptlng the “separate entlty" concept in

‘the field of Antitrust laws has td adopt it in other faelds.

of law such as tax, bankruptcy or labour.

Before ,we make some concrete proposals, we would

like to state that obviously we are fully aware that short

Jproduction runs problems of the Canadian_economy will not be

- -

solved simply by the'inclusion of some dispositicna in the

omblnes Act. More, ‘we are very conscious that even if the

doctrine should be adopted as proposedl in practlcef lt could
be applled in nothlng but a llmlted number of cases. Among o z :
other thlngs one has just to think of problems of ev1dénce to

realize it. .

But qe.think that in some‘cases it could be effect—
ively enforced. We also thinh that if the Canadian government,
through concrete measures, make it clear that it intends to -
retallate~aga1nst multlnatlonals when agreements prevent
Canaglan subsadlarles from exportlng, these corporatlons mlght
occaszonally take it 1nto consrderatlon in making their strategic

planning. For example, arrangements mlght 1mpose restrlctlons

of a product nature rather than restrictions of a, terrltorlal

.nature thus leading to the "world mandate‘product" theory. This
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could be true espe01ally if other measures such as’ tax lncent-
‘. ives would also be taken. We have seen in Chapter I sectlon B)
that, as far as developlng international competltlveness for
Canadian subsidiaries is concerned, consplrac1es as to product
Vare less damageable than those as to*territories.lNote though
that government would‘then have to'inquiré?into.what kind of
oroduct the Canadlan sub51d1ary is requlred to produce. But
we then leave the field of antltrust law to get into plaln

]

regulation. This could be the‘toplc of another paper.

In -any event, even if we'do not know how much there

‘'is to win in practice by adopting the doctrine, we .certainly
: ) ‘ e -

know that there is not much to lose as was demonstrated in

Chapter 1V.

-1
P

With these remarks in mind, we suggest the following

amendments to the Combines Act.

A new section should read:

32:1(15 Eor'the'purpose of this section

il
’

"canadian unit" means any part located inside Canada
of a multinational corporation or any.part located inside Cana-
da ‘of a corporation control;ed in one way or another by a multi-

national corporation. . -

"Corporation" means a hody corporate with or without

share capital.



“"Multlnatlonal corporatlon“ means a corporatlon whlch

controls 1nvestments 1n51de Canada and cf whici 25% of the total

'assets-lt controls are located outsxde Canada;.Once it is
_establlshed that a corporatlon owns any assets outsmde Canada,
it is deemed to own 25% or more of its total assets out51de"

Canada- unless otherw1se demonstrated.

- "Unit" means.any_part of‘a'muitinational corporation.d_

It includes "Canadia’n anit".

(2) Notw1thstand1ng any other sectlon 1n thlS act,

it 15 unlawful for a unlt of a multlnatlonal corporatlon to

agree or arrange w1th any other unlt of the same multlnatLOnal
corporatlon to allocate terrltorles between themselves ‘when
one of the potentlal effects of the c0nsp1racy could be to
prevent a Canadlan unit of the. multlnatlonal corporatlon from

exportlng manufactured goods out51de Canada.

-(3)'Every unit ofsalmultinational'corporation which
. becomes party to a conspiracy such as the one described in sub-
R . v , ) ) . -

‘'section (2) is guiity of an indictable offence and -is liable

to'a fine in the discretion of the Court. T

(4) Where, on application by the Director, and after
affording. the multinational corporationxagainst whose units
an order is sought a reasonable opportunity to be heard, the

6 N ’ " 0
Restrictive Trade Practices Commission finds that subsection
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e

' (2) is or is about to be infringed, it may make all'ézﬁeré*V

deemed, appropriate. h .

{5) For the purposes of this section a Canadian unit
is deemed to be efficient enough to export’in any part'ofrthg\

"world unless otherwise demonstrated.

(6) For the purposes of this section whenaa'Canadian
Uﬁit is éfficient quugh to export, or is.deemed to be so, but
does not actually export a significaht par£ of its producﬁioﬂ,
a conspiracy-contrary to subsection (2)‘ié deemed to existw
between units of £he multinational.corporatiqﬁ involved uﬁless

it is demonstrated that the failure to export 1is caused by other

‘factors than ajqonspirdcy contrary to subsection (2).
R , T _ ,
(7) Where a Canadian unit.obeys a cdmmunicaiion made
by another unit of the same multinational corpdratioﬁ,'an'agree-

' nmient. is deemed to have been reached between the two units.

(8) For the purposes of this section .it is no defense
t,to demonstrate that 'a practicd dealt with in sﬁbsection‘(2) is

not harmful to the Canadian economy.

(9) For more precision and without restricting the
generaiity of the rest of this section, it is no defense for
the purpose of this section, to demonstrate that a Canadian

unit does not constitute a separate entity legally or otherwise.

. {1h) For the purpcses of this section it is no defense

to demonstrate that a Canadian unit does not export more than it
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déesbecaug;\EEFits limited plant capacities unless it is also
demonstrated théi"such limited plant' capacity does not exist in

order to prevent a Canadian unit from exporting.

')
(ll).Fbr the purposes of this section,- it is no defense
to demonstrate that to increase the amount of manufactured yoods

it exports, a Canadian unit would have to compete with other.

units of the same.multinational corporation.

(12) For the ﬁurposeé of this sedtion;‘it is né defense
to demonSprate that territorial market restrictions -flow. from
iiCensing agreement or in théf respgct from any other agreement
related to the vertical integratioh of the multinational cor-

poration.’

(13) For thé purposeg of this section the burden of
proof required bhefore a finding of any kind can be made is the -

balance of probabilitieé.

——"

(14) Forjgggg%éerfainty, this partieular section does
not make it unlawful for uhitg of a-multlhational corporation

R e . J ‘ : .
- to ;Zz;;;“pafty—ﬂ&ﬁnﬁﬁiﬁﬁgmﬁiiiwith other units of the same

multinational corporation only becquSe‘Ong of the purposes of

such an arrangement would be to-allow product specialization.

‘“
{15) In any prbbeeding under this section, the ﬁultif
national corporation or any unit thereof may request that
sensitive information be_kepi ogtside the reach of the publié,
"when the unveiliﬁg of such information would put competitors

of the multinational corporation or of any. unit thereof in an

.
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“unduly favoured position.
AY

(16) On recommendation of the Director, an after
having afforaed to anyone wﬁo requests:é\reasonéble‘6pportunity-
to be heard, the Minister méy exempt a muléinational corpora;
ﬁion from the applicatioﬁ of this section when the Canadian
e;onbmy wbuld benefit from it. Such an exemption is valia fqr
a maximum period of five years and can be renewed by the
Ministe£ on tecommendétion_of the Director for another five
.year period. Both the'recdmmendation.of the Director and the -

decision of the Minister to grant or renew an exemption must

. be motivated.

Naturally, proposed section 32.1 is nothing but a

fairly rough draft of what could be put in the Combines Act and
N . - " - ‘ ) . .
it serves only the purpose of demonstration. Also, relevant

" adjustments would have to be made in other sections of the Act.

-

We think that, considering what has been said before,
. s X
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most dispositions of proposed sectipn 32,11 speak for them-
selves but some comments must be made.

' First, the proposed amendmehnts , ekcept forr;ubsection‘
(4}, reméin criminal in their nature even though différent .
standards'of evidence are involved and thﬁﬁ should-not cause
constitutionai probléms. In any event, since by définition
‘exports involve international trade, federal jurisdiction should
‘not be cﬂallengéd. (léO)‘
In subsection (1) ﬁhe advantage oﬁ'giving such a‘wide
coverage to‘thé wéra "unit” is thaﬁ.it ineludes unincorporated

subsidiaries. (l81) Subsection (9) simply confirms it.

In the definition of the “mulfiﬁational éofporatioﬁ"“'
thé 25%'6f aéset; located outside Canada'rule.serves nothing but
the purpose of restricting the application ‘of the section to.eases
where a.true mulﬁinational is involﬁedf fhe 25% figure_is a
purely arbitrary choice. The line must be drawn somewhere and
25% seéms at least as reasoQ?ble as any other fi;ure. Note that

multinationals of which the head office is located in Canada

could be affected as well.
‘Subsection (2} speaks for itself.

Subsection (3) is more or less copied on proposed'Sub—

‘section 32.1(2) of Bill C-13 (182). Note that liability to

180. On these questions see, among others, P.W. HOGG, Constitu-
_ tional Law of Canada, Toronto, Carswell, 1977, 547 pp.

181. Supra, Chapter V, Section A.

182. Bill C-13; Supra, footnote 35, s. 33,
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l
)
. |
1 “ | .
-'1mprlepnment ls excluded (183)‘ -‘ﬁi vJ_ . \;'a

-

Subsectlon (4) speaks for ltself
'\ Cety . .@ R
\.‘ s \\ ‘ ; \.\\‘ - A ._‘

o

- 1-\' ubsectlons (5) and (6) are the harshest d159051t10ns.-
Vo \

They are felt necessary because in practlce relevant elements .;:WNQJ_'

of ev1dence are 1n the hands of the multlnatlonal not the

government, and unless the corporatldn 15 1n one Way or“another ,

forced into brlnglng them to the: knowledge of the trlbunal; 1n
\“S_— -
too many cases. subsection (2) w1ll remain dead\letter

Subsection (7) ie designed to avoid conscious parallelism

type of problems

Subsection (8) establishes;the so-called "per se"
rule. (184)
Considering what has been said before, subsections (10)

to (14) require no more comment. (185)

subsection (15) raises one issue which would itself
- : 3
deserve to be dealt with in anether paper . For now, just note the

potential conflict between subsecti F\%lg) and (16} ; any party'

can be heard by the MlnlStEI but some relevant information cannot

-

I

be made available to such a party. f::)

183. Supra, Chapter V, Sectlon A)

184. Supra, footnote 62.

185. For proposed Subsection 10: SuEra, Chapter V Section D);
For proposed Subsection 1ll: Sugra, Chapter IV Section A};
For proposed Subsection 12: Supra, Chapter V Section B) and
Section C). For proposed Subsection 13: Supra, Chapter V

Section D). For proposed Subsection 14 Supra, Chapter I
Section B).
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N Subsectioh (16) is viewed as a precaution to be taken

in cases of unforseeable circumstances, The five year mayximum

period for exeﬁption is designéd t+o avoid a newly electedy govern-

g bound for a long period by an exemption .granted by a

previous government. : \ : ‘ .

ment bein

Note,lfinadly, that the proposed section could be

adapted alsq to Bill C-13. ' 5
.
FUN L B
.. s
} -
P
f
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CONCLUSION

We have seen that‘foreién ownership is a major subject
“of concern in Canada. We have also seen‘that arrangements
occuring inside the multinational corporation often prevent the
Canadian component unit of the multinationai en£erprise from
competing in foreign markets thus contributing to a large extent

to structural problems of the economy.

Moreover, not only are these arrangements undesirable:
as a matter of economic policy but, if one views various component
units of the multinational as separate entities, they conflict

with basic antitrust legislation principles in that they are

. nothing but a cartel to allocate territories. \

- Once realized that the multinational é;nnot-in any
way be viewed as a projection of a natural person or cf a group
of such persons, to.treat.its components ﬁnits as distinét
entities becomes justifiable. Nevertheleés, Canadian antitrust
legislation currently rejects the intra-corporate conspiracf

doctrine even when multinationals are involved. Cor

But pending Bill C-13, al?hqugh{itmdoes nqﬁ\reach far

enough, indicates a more encouraging trend.

In this paper, we have proposed for parliament to enact
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that when the Canadian unit of a multinational-agrees or arranges

4

with other units of the same multlnatlonal to restrict: exports

by the Canadian unit,rlt_constltutes an unlawful conspiracy.

[t

Depending on whereﬂqne'stands, one can perceive anti-
trust laws as a means of artificiallchontrolling‘the economy
or as an arm against such art1f1c1al burdens; -On the one hand

these laws, do llmlt freedOm of action of some firms but on the

other hand they stop hav1ng any effect where natural 'laws of

‘market economy are allowed to. interact. Thus what we have

proposed in this paper can-be viewed as a means of regulating

multinational enterprises or as a means of setting their sub- -

sidiaries free.

~



104

ANNEX A)

COMBIMES INVESTIGATION ACT, 1970 R.S.C., c. 23

~ 2. In this Act .
"article"” means real and peréonal property of
every description including .

(a}) money,

(b} deeds and instruments relating to or
evidencing the title or right to property or
_ an interest, immediate, contingent or otherwise,
. in a company or in any assets of a company, .
. {c) deeds and 1nsFruments giving a rlght o
recover or recelv? property,

(d)\tickets or like veidence of right to be
in attendance at a particular place at a
partlcular time or times or of a rlght to
transportation, and ,

(e} Energy, however generates; 1974-75, c¢.76,
s.1(1), "business" includes the business of

(a) manufacturing, preoducing, transporting,
acquiring, supplying, storing amd otherwise
dealing in articles, and

(b} acquiring, supplying and ofherwise
dealing in services; (1974-75, c.76, s.1(2).

"Commission" means the Restrictive Trade Practices
Commission appointed under this-Act;

"corporation" includes "company";

"Director" means the Director of Investigation and
Research appointed under this Act;

"merger" means the acquisition by one or more
persons, whether by purchase or lease of shares
or assets or otherwise, of any control over or
interest in the whole or part of the business of
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3 yu . )
Boa competitor, supplier,. customer OX any other - .
* person, whereby competition :

(a) in a trade, industry or profession,

(b) ‘among the sources of supply of a trade,
industry or profession,

G - . .
(¢c) among the outlets for sales of a trade,
industry or profession,. or

[

;(d) otherwise «than in paragraphs (a), (b) and
. (C)' - o ' .

is or is likely to be lessened to the detriment or-
- against the interest of the public, whether

consumers, producers oOr others; 1974-75, c.76,

5. 1(3).

"Minister" means the Minister fo Consumer and
Corporate Affairs;
Y ~
. "monopoly" means a situation where one or more

persons either ggbstant’ially or completely control ..
throughout Canada or any area thereof the ¢lass

or species of business in which they are engaged
and have operated such business or are likely to
operate it to the detriment or against the interest
of the public, whether consumers, producers or

. others, but a situation shall hot be deemed a _
monopoly within the meaning of this définition by
reason® only of the exercise of any right or enjoy-
ment of any interest derived under the Patent Act,
or any other Act of the Parliament of Canada;

"product" includes an article and a service; 1974-75,
c.76, s. 1(4). '

ngervice" means a service of any description whether
industrial, trade, professional-or otherwise;
1974-75, c¢. 76, s. 1(5}.

"supply" means

(a)®in relation to an article, sell, rent, lease
or otherwise dispose of an article or an interest
therein or a right thereto, Or offer so to
dispose of an article or interest therein or

a right, thereto, and

(b) in relation to a service, sell, rent, or
otherwise provide a service or offer so to
provide a service; 1974-75,"c. 76, s. 1(6).



e

106

:

. ) v

"trade, industry- or profession" includes any class;

division or branch of a trade, industry or profess-
ion, 1974-75, c. 76, s. 1(7).

29. In any case where use has been'made of the
exclusive rights and privileges conferred by one
or more patents ‘for invention or by one or more
trade marks.so as

{a) ‘to limit unduly the facilities for trans-
porting, producing, manufacturing, supplying,
storing or dealing in any article or commodity
which may be a subject of trade or commerce, oOr

(B) to restrain or injure, unduly, trade or
commerce in relation to any such article or
commodity, or

(c) to prevent, limit' or lessen, unduly, the
manufacture or production of any such article
or commodity or unreasonably‘to enhance the
prlce thereof, or

- {d) to prevent or lessen, unduly, competltlon in
the production, manufacture, purchase, barter,
sale, transportation or supply of any such
article or commodity,

the Exchequer: Court of Canada, on an information
exhibited by the Attorney General of Canada, may
for the purpose of preventing any use in the manner
defined above of the eXclusive rights and privileges
conferred by any patents or trade marks relating

: to or affecting the manufacture, use or sale of
‘such article or commodity, make one or more of

the following orders:

(e) declaring void, in whole or in part, any
agreement, arrangement or licence relating to
such use; ’

(f) restraining any person from carrying out or
exercising any or all of the terms or provisions
of such agreement, arrangement or licence;

(g)  directing the grant of licences under any
such patent to such ‘persons and on such terms
and conditions as the court may deem proper, or,
if such grant_and other remidies under this
section would appear insufficient to prevent -
such use revoking such patent;
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L,

“'(h) direoting‘that the. reéiStratlon of a trade

. mark in the reglster of trade marks be expunged
* or amended and T .

"

(4) dlrectlng that such other acts be done or.
. omitted as the Court may ‘deem necessary to
"o prevent any such use;

but no order shall be made under this section that
‘is at varlance w1th any treaty, conventlon,
-'arrangement or engagement with any other country
respectlng patents or trade marks to which Canada
1s a party .

‘531 4(1) For the purposes of thls sectlon,

"exclusive deallng" means

(é} any. practlce'whereby a supplier of a product
as a condition of supplying the product to a
customer, requlres that customer to :

(1) deal only or primarily in products
supplied by or designated by, the suppller
or his nomlnee, or -

(ii) refrain from dealihg in a specified  _.
- class or kind of product except as supplied
by the suppljer or his nomlnee, and . G%:

(b} any practlce whereby a supplier of a product
induces "a custamgr to me a condition set out

in subparagraph ( i r. (N.) by offering to
supply the product him on Yore favourable

terms or conditions if the customer agrees to

meet the condition set out in either of those &
garagraphs, o o .- -

"market restrlctlon" means any practlce whereby a’
supplier of a product, as a condltlon of supplying
the product to a customer, requlres that customer
to supply any product only in a defined market,"

. Or exacts a penalty of any kind from ‘the customer
if he supplles any product outside a.defined
market; .

"tied selling" means

(a) any practice whereby a supplier of a product
as'a condition of supplying the product (the
"tying" product) to a customer, requires that
customer to :
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. (i) acquire. some other product from-the .

(ii) refrain from using or distributing, in
conjunction with the tying product, another
product that is not of a brand or manufacture
designated by the supplier oy his nominee,
and - S ' : . )

‘(b) any practice whereby a supplier of a product
induces a customer to meet a condition set out
in subparagraph (a) (i) or (ii) offering .to
supply the tying product to him on more favoux-
aBle terms or conditions if the customer agrees
to meet the condition set out in either of
those' subparagraphs. :

(2) Where, on applicatiof by the Director, and
after affording every supplier against whom an
order is sought a reasonable opportunity to be
heard, the Commisgsion finds that exclusive dealing

‘or tied selling, "because it is engaged. in by a
- major supplier

of a’product in a market or because
it is widespread in a market, is likely to :

{a) 'impede entry into drfexpanSionvof-a firm
in. the market, B . :

(b). impede introduction bf;é"pfoduct into or
expansion of sales - of a product in the market,
- or ‘ o . :
(c) have any othgf.excluéionéry effect in the
-..market, Lo . : . ‘

with the result that competition is or is likely
‘to be lessened substantially, the Commission may
make an order directed to all or any of such

king them from continuing to -
engage in such exclusive dealing or tied-selling-..
and containing any other requirement that, in h
its opinion, is necessary to overcome the effect
‘thereof in the market or to restore or stimulate

competition in the market.

~

(3) . Where, on application by the Director, and
after affording every supplier against whom an

order .is sought a reasonable opportunity to be
heard, the Commission finds that market restriction

- pecause it is engaged in by a majorﬂsupplie: of a
product or because it is widespread in relation
to a product, is likely to substantially lessen

t .
) ’ . . ‘u
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competltlon in- relatlon to the product the :-
Commission may make an order directed to all or
any of ‘those suppllers prohibiting them from

_contlnulng to engage in market restriction and
_contalnlng any .other requlrement that, in.its

opinion, 1is necessary to restore or stimulate
competltlon in relatlon to. the product.

~(4) The Commission shall not make an order under
. this section where, in its oplnlon,

(a) exclu51ve deallng or market restriction is
or will be engaged in only for a reasonable’
period of time to facilitate entry of a new
supplier of a product into a market or of ‘a
new product into a market- -

{b) . tléd selling that is engaged in 15 reason-
able having regard to the technologlcal relation-
ship between or among the products to which it
_applles, or . .

(c) tied. selllng that is engaged in by a person
in the vusiness of lendlng money- is' for the
purpose of better securing lgans made by him
and is reasonably necessary . for such purpose,.

and no order made under this section applles in
respect of exclusive dealing, market restriction

‘or tied selling between or among companies, partner-

ships and sole proprletorshlps that are afflllated

(5) For the purposes of subsection,(4),

(a) a company is afflllated with another ‘carpany
if :

(i) one is a subsidiary of the other,

(ii) both are subsidiaries of the same

: company, '

(iii) both are gontrolled by the same ./
pers T N

{(iv) each 1s afflllated w1th the same
company,

(b} a partnershlp or sole proprletorshlp 15
affiliated with another partnership, sole
proprietorship or a company if both are controlled
by the same person; and | ,
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(c}) a company, partnershlp or sole proprietor--s
ship is affiliated with another company, part-
nership or sole . proprietorship in respect of
an¥ agreement between .them whereby one party
~grants to the other party the right to.use a
trade mark or trade name to identify the
business of the grantee, provided

(1) such business is related to the sale or
distribution pursuant to a marketing plan
or system prescribed substantially by the
grantor, of a multiplicity of products
obtained from competing sources of supply
and a multiplicity of suppliers, and

]

(ii) no one product dominates such business.

(6) For the purposes of this sectlon, a-company is
deemed to be- controlled by a person if shares of ~
the . company carrylng voting rights sufficient to.
“elect a majority of the directors of the company

are held, other than by way of security only, by

or on behalf of that person.

(7) For the purposes of subsection (4) in its
application to market restriction, where there is
an agreement whereby one person (the "first"
person) supplies or causes to be supplied to another
person (the "second" person) an ingredient or
.ingredients that the second person processes by
the addition of labour and material, into an article
T . of food or drink that he then sells in association
with a trade mark that the first person owns or
~in respect of which the first person is a regist-
ered user, the first person and the second person
are deemed, in respect of such aagreement, to be
affiliated. 1974-75, ¢c. 76, s. 1l2.

31.5 Where, on application by the Director, and
after affording a reasonnable opportunity to be heard
to all persons and companies to whom an order
hereinafter referred to would apply, the Commission
finds that

(a) a judgment, decree, order or other process
given, made or issued by or out of a court or
other body in a country other than Canada can
be implemented in whole or in part by persons
in Canada, by companies incorporated by or
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puréuant‘to an- Act of Parliament'or of the

'leglslature ‘of a provxnce, or by measures

o

£

taken in Canada, and . . , ’

(b} the lmplementatlon in whole or in part of

the judgmerit,” decree,. order or other process

in Canada would

(i) adversely affect competition in Canada,
(ii}. adversely affect the efficiency of trade
or industry in Canada without bringing about
or increasing in Canada competition that
would restore and improve such efficiency,

(iii) adversely affect the foreign trade of
Canada without c0mpensat1ng advantages, or

(1iv) otherwmse restrain or 1njure trade or
commerce o,in Canada without compensatlng

advantages,

the Commission may, by order, direct that.

(c) no measures be taken in Canadd to implemént
the judgment, decfee, order or process, oOr -

(d) no measures be taken in Canada to implement
the judgment, decree, order or . .process except
in such manner as the Commission prescrlbes for
the purpose of avoiding an effets: referred to
in subparagraphs (b) (i) to (iv). 1974-75, c.76,
s. 12. S ' ‘ '

""" FOREIGN LAWS AND DIRECTIVES - Limitation.

[

31.6 (1) Where, on application by the Director,

and after affording to the person or company, here-
inafter referred to, a reasonable opportunity to

be heard, the Commission finds that a decision has
been or is .about to be made by a person in Canada
or a company incorporated by or pursuant to an Act

of Parliament or of the legislature of a province

(a) as a result of

(i) a law in force 1n a country other than
Canada, or

(ii) a &irective,.instruotion,;intimation of
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-policy or other communication to.thaf person
or company or to any other person from .
. s L /

(A) the government of a country other than
Canada or of any political subdivision there-

. of that is in a position to direct or
influence the policies of that person or
company, Or . .

' (B) a person in a country other than Canada
who is in a position to direct or influence
the policies of that person_or company,

where the communication is- for the purpose of giving
offect to a law in forcé in a country other than Ca-
nada, and that the decision, if implemented, would
have or would be likely tqg have any of the effects
mentioned .in subparagraphd. 31.5(b) (1) to (iv), or

"(b) as a result of a directive, dinstruction,
intimation of policy or other communication to
that person or,company oXr to.any other pexson, . .
from a,pergon in a country other than Canada
who is in 4 position to direct or influence the
policies of that person or company, whére the
communication is for the purpose of giving effect
to a conspiracy, combination, agreement or
arrapgement entered into outside Canada that,

if entered into in Canada, would have been in
violation of section 32, o '

the Commission may, by order, direct that

(c) in a case described in paragraph (a) or (b)
no measures be taken by the person or company
in ‘Canada to implement the law, directive,
instruction, intimation of policy or other
commpnic§tion, or '

(d) in a case described in paragraph (a), no
measures be taken by the person or company in
Canada to implement the law, directive, instruct-
ion, intimation of policy or -other communication
for the purpose of avoiding an effect referred

to in subparagraphs 31.5(b) (i) "to {iv) .

(2) No application may be made by the Director for
an order under this section against a particular
company where proceedings have been commenced
under section 32.1 against that company based on
the same or substantially the same facts as would
be alleged in the application. 1974-75, c.76, s.12.



32. (1) Every on€ who conspires, combines, agrees
or arranges with another person

(a) to limit unduiy the facilities. for transport-
ing, producing, manufacturing, supplying,
stqring—or-déaling”in any product, '

(b) to prevént,_limit or lessen, unduly the
manufacture or production of a product, or to
. enhance unreasonably the price thereof,. ’
; , .

(c) to prevent, or lessen, unduly, competition
in the production, manufacture, purchase, barter,
sale, storage, rental, transportation or supply o
of a product, or in the price of insurance

Upon persons or -property, or '

(d) to otherwise restrain or injure competitioh;)
unduly, -

is .guilty of an indictable offence and is liable
to imprisonment for five years or a fine of one
million dollars, or both. 1974-75, c. 76, s. 14(1).

(1.1) For greater certainty, in establdishing that ™.
‘a conspiracy, combination, agreement or arrangement
is a violation of subsection (1), it shall not be
necessary to prove that the conspiracy,combination,
agreement or arrangement, 1f carried into effect,
would or would be likely to eliminate, completely
or virtually, competition in the market to which

it relates or that it was the object of any or all
of the parties thereto to eliminate, completely or
 virtually, competition in that market. '

(2) Subject to subsection (3}, in a prosecution
‘under subsection (1), the court shall not convict
the accused if the conspiracy, combination, agree-
ment or arrangement relates only to one or more of
the following: ‘

~ (a) the exchange of statistics, - ;
. (b) the defining of product standards,
(c) the exchange of credit information,
(d) the definition of terminolggy used in a
trade, industry, or profesg@on, o
(e) cooperation in research and development,
(f) the restriction of advertising or promotion,
.. other than a discriminatory restriction
directed against a membre of the mass_media
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f (g) the sizes or shapes of the contalners in
which an.article is' packaged, .
(h) the adoption of the metric system of welghts
and measures, oOr :

(i) measures to protect the env1ronment.

(3) Subsectlon (2) does not apply if the consplracy,
combination, agreement or arrangement has lessened
, ‘ or is likely to lessen competltlon unduly 1n respect
o ‘ . of one of the.following:
(a) prlces;

' . . (b) gquantity or quality of production;

: (c) markets or customers; or
‘ - . (d) channels or methods of dlstrlbutlon,

or the COnsplracy, combination, agreement Or arrange-
ment has restricted or is likely to restrict any
.person from entering into or expanding a business

in a trade, industry or profession. '

- (4) Subject to subsection (5), in a prosecution

under subsection (1) the court shall not convict

the accused if the conspiracy; combination, agreement.
or arrangement relates only -to the export of products
from Canada. : T~ ' ’

(5) Subsection (4) does‘not apply if the conspiracy,
combination, agreement or arrangement

(aj has resulted or is likely to result in a
reduction or limitation of the volume of -
exports of a product;

~  (b) has restrained or injured or is likely to
restrain or injure the export business of any
domestic competitor ‘who is not a party to the
conspiracy, combination, agreement or arrange—
‘ment;
(c) has restricted or is likely to restrlct any
person from entering into the business of
exporting psoducts from Canada; or
(@) has lessened or is likely to lessen
_competition unduly in relation to'a product in
the domestic market.

(6) In a prosecution under subsection (1), the
court shall not convict the accused if it finds.
. that the conspiracy, combination, agreement or
- arrangement relates only to a service and to
standards of competence and integrity that are
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resonably necessary for tHe protection of the

Rublic ‘

{a) in .the pfactice of a trade or-profession
relating to such service; or o ~

(b) in the collection and dissemination of
. information relating to such service.

(7) Subsection (1) does not ‘apply in respect of a
conspiracy, comb nation, agreement or arrangement
that is entered into only by companies each of
which is, in respect of every one of the others,
an affiliate as that relationship is defined in
subsections 38(7) and (7.1). 1974-75, c. 76,

s. 14(2),(7). : i

32.1 (1) Any company, /whe er incorporated, that
carries on business in Canada and that implements,
in whole or in part 1 ‘Canada, a directive, instruct-
ion, intimation of poliTy or other communication to
the company or any person from. a person ‘in a »
country other than Canada who is in a position to
direct or influence the policies of the company,
which communication is for the purpose of giving
effect to a conspiracy, combination, agreement or
arrangement entered into outside Canada that, if
antered into in Canada, would have been in viola-
tion of section 32, is, whether or not any director
or officer of the company in Canada has knowledge
of the conspiracy, combination, agreement or
arrangement, guilty of an indictable offence-and

is 1liable on conviction to a fine in the discre-
tion of the court.

- (2) No proceedings may be commenced under this

section against a particular company where an
application has been made by the Director underx
section 31.6 for an order against that company
or any other person based on the same or sub-
stantially the same facts as would be alleged in
proceedings under this secdtion. 1974-75, c. 76,
s. 15.

32.2 (1) In this section, "bid—nigging" means
{a) an agreemeht or arrangement between or

among two or more persons whereby oneé or more .
of such persons agrees Or undertakes not to
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submit a bid in response to a call o~ réquesf
'for bids or tenders, and . - . b

(b) the submission in response- to a call or
request for bids or tenders, of bids or.tenders
“that are-arrived at by agreement or arrange-.
ment . between or among two or more bidders or
tenderers, - '

where the agreement or arrangement is not made
known to the person calling for or requesting bids
or tenders at or before the time when any bid or
tender is madé by any person who is a party to

the "agreement or arrangement.

(2) Every one who is a party to bid-rigging is
guilty of an indictable offence and is liable on
conviction to a fine in the. discretion of the court
or to imprisonment for five years or. to both.

(3) This section does '‘not apply in respect of an
agreement or arrangement that is entered into or

4 submission that is arrived at only by companies .
each of which is, in respect of every one of the
others, an affiliate as that relationship is defined
in subsections 38(7) and (7.1). 1974-75, C. 76,

s. 15. : i '

: . . !

38.(l) No person who is engaged in the business of
producing or supplying a product, or who extends
credit by way of credit cards or is otherwise

engaged in a business that relates to credit

cards, or who has- the exclusive rights and privileges
conferred by a patent, trade mark, copyright or
registered industrial design shall; directly or
indirectly,

(a) by agreement, threat, promise or any like

means, attempt to influence upward, or to
.discourage the reduction of, the price at

which any other person engaged in busingss in
Canada supplies or offers to supply or advertises

a product within Canada; or :

(b) refuse to supply a product to or otherwise
discriminate against any other person engaged

in business in Canada because of the ‘low pricing
policy of that other person.

(2) Subsection (1) does not apply where the person
attemting to influence the conduct of another
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person and that other person are affiliated companies

or_directors,'agents, officers. or employees of
(a) the same, compahy, partnership or sole . .
proprietorship, or ' S :

{b) companies,-partnerships or sole proprietor-
ships that are affiliated, o '

or where the person attempting to influence the
conduct of another person and that other person are -
principal and agent. ' i T

(3) For the purposes of this gection;ta-suggéstidn
by a producer or supplietr of a product of a resale

price or minimum resale price in-respect'thereof,
however arrived at, is, in the absenfe of proof
that the person making the suggestion, in so doing,
also made it clear to the person to’whom the
suggestion was made that he was under no obligation
to accept the suggestion and would in no way suffer
in his business relations with thée person making
the suggestion or with any other person if he
failed to accept the suggestion, proof o@han‘
attempt to influence the person to whom e

suggestion 1is made -in accordance with the suggestion:
o

(4) For the purposes of this section, the publica-.
tion by a supplier of a product, other than a
retailer, of an advertisement that mentions a

resale price for the product is an attempt to
influence upward the selling price of any person

into whose hands. the product comes for resale

unless the price is so expressed. as tg makeN\it

clear to any person to whose attention the a vertise-
ment comes that the product may be sold at a

(55 Subsecﬁions (3) and (4) do not apply to
price that is affixed or applied to a product or
its package oOr container.

(6) No person shall, by threat,'promise or any
like means, attempt to induce a supplier, whether
within or without Canada, as a condition of his

" doing business with the supplig¥, to refuse to

supply a product to a particulér person or class

of persons because of the low pricing policy of
that person or class of persons.

- -

.(7) For the purposes of subsection (2},

1

-

/\ |
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(a) a company is afflllated w1th another company
if .

(i) one is a subsidiary of the other,

(ii) both are subsidiaries of the same company}
(iii) both are controlled by the same person, or

(1v) each is afflllated with the same
company’; and :

(b) a partnership or sole proprietorship is. ,
affiliated with another partnership, sole pro-
prletorshlp or a company if both are controlled
by the same person. :

_(7 1) For the purposes of this section, a company
is deemed to be controlled by a person if shares
of the company carrying voting rights sufflclent‘_
to elect a majority of the directors of the company

‘are- held, other than by way of securlty only, by -
or on behalf of that person.

(8) Every person who v101ates subsectlon (i)-or
(6) is guilty of an indictable offence and is
liable on conviction to a fine in the discretion

- pf the court or to 1mprlsonment for five years

or to both

(9) Where, in. a prosecution under paragraph (1) (b},
it is proved that the person charged refused or
counselled the refusal to supply a product to

any. other person, no inference unfavourable to the
person charged shall be drawn from such evidence
*if he satisfies the court that he and any one :
upon. whose report he depended had reasonable cause
to believe and dld belleve

 (a) that the other person was making a practice
of using products supplied by the person charged
as loss-leaders, that is to say, not for the
purpose of making a profit thereon but for
purposes of advertising;

(b) that the other person was making a practice
of using products supplied by the person charged
not for the purpose of selling such products

at .a profit but for the purpose of attracting
customers to his store in the hope of selllng
them other products;
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(c) -that the other persoh was-makihg a{practicé'
. of engaging in misleading advertising in respect
"of products supplied by the person‘chaxged; or

(d), that the other person made a pradtiée'of
not p;oviding'the‘level of servicing that pur-'—
chaserslof}such'products might reasonably’ -
expect from such other person. 1974-75, c. 76;.
5. 48, : . . .

} : .

44.1 Notwithstanding any other Act, a prosecution
for an offence under Part V or section 46.1 may
be brought, in addition to any place in which
such prosecution may%be brought by. virtue of the
Criminal Code, : S

(a) where the accused is a company, in-any
territorial division in which the company has

its head office or a branch office, whether or
not each branch office is provided for in any

Act or instrument relating to the incorporation’
or organization of the company; and-- '

(b) where the accused is not a company, in any
territorial division in -which the accused resides.
or has a place of pusiness. 1974-75, c¢. 76, s.20.
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~ ANNEX B)

‘BILL C-13: An Act to amend the Combines Invéstigations Act

and to amend the Bank Act and other Acts in relation thereto
or in consequence thereof, 1977, 3rd Session, 30th Parliament,

26, Elizabeth II.

1. The long title to the Combines Investigation
Act is repealed and the following -substituted
therefor:

An Act to provide for the general regqulation of
trade and commerce by promoting competition and
".the integrity of the market place and to
. - - establish a Competition Board and the'office -
’ of Competition Policy Advocate '

WHEREAS a central purpose of Canadian public -
policy is to promote the national interest and
the interest of individual Canadians by providing
an economic environment that is conducive.to the
efficient allocation and utilization of society's
resources, fosters innovation in technology and
organization, expands opportunities relating to
both domestic and export markets and encourages
the transmission of those benefits to society in
an equitable manner; :

AND WHEREAS one of the basic conditions requisite
to the achievement of that purpose is the creation
" and maintenance of a flexible adaptable and
dynamic Canadian economy that will facilitate
the movement of talents and resources in -response
o market incentives, that will reduce or remove
barriers to such mobility, except where such
barriers may be inherent in econcmics of scale
or in the achievement of other savings of resources,
and that will protect freedom of economic opportun-
. _.{ ity and choice by discouraging unnecessary '
! concentration and the predatory exercise of
economic power and by reducing the need for .
‘ detailed public regulation of economic activity;
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AND‘WﬁEREAScihe:éffecfive~functioning of such a

- market economy may only be ensured through the
. 'recognition and encouragement of the role of
~competition in-the Canadian economy as a matter of

national policy by means of the enactment of

- _general laws of general applicagion .throughout
_ Canada and by the administration of such laws in

a consistent and uniform manner;

NOW, THEREFORE, Her Majesty, by and with the
advice and consent of the Senate and House of

‘Commons of Canada, enacts as follows:

27.- (1) Paragraph 31.6(1) (b) of the said Act is
repealed and the following substituted therefor:

"(b) as a result of a directive, instruction,
‘intimatién of policy or other communication to
that pergon or corporation or to any other
person, from a person in a country other  than
Canada who is in a position to direct or -

- influence the policies of that person or
corporation, where the communication is for the

~- purpose of giving effect to a conspiracy,
combination, agreement or arrangement, .whern-
ever entered into, that has or is likely to

. have, in Canada, an adverse effect on competi-
tion, on prices, on guantity of quality of
production or .on distribution of a product,
or on conditions of entry into a trade,
industry or profession.” ' :

(2) Subsection 31.6(2) of the said Act is repeal-
ed and the following substituted therefor:

® (2) No application may be made by the e
Competition Policy Advocate £for an order under
this section against a particular corporation
where proceedings have been commenced under
_section 32.11 against that corporation based on
the same or substantially the same facts as
would be alleged in the application.

(3) No orxder may be made by the Board under
this section where a:conspiracy, combination,
agreement or arrangement referred to in para—-

‘graph. (1) (b) was entered into only by corpora-
tions each of which is an affiliate, within
the meaning of subsections 38(7) and {(7.1)., of
each of the others."” -
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- 28, The said Act is further amended by adding
,thereto, immediately after section 31.6 thereof, .
“the following 'section: .~ - ‘

"3L.61(1) Where, on application by the Competi-
tion Policy Advocate, ‘and after affording

every person against. whom an order is sought

a reasonable opportunity-to be. heard, the

‘Board finds that a-corporation carrying on
business, in -Canada ' '

(a) has entered into an agreement or arrange-
 ment with an, affiliate carrying on business
outside Canada to substantially restrict the
importation or exportation of a product

into or from Canada, or

. .{(b) has received from or given to an affiliate
“that carries on~business outside Canada a.

directive, instruction, intimation of policy

or other communication that has brought

about or, if implementedr, would bring about,

a substantial restricticn in the importation.

or exportation of a product into or from :
‘Canada." ¢ ¢ .

)

: f29. The said Act is further amended by adding
~ thereto, immediatly after section 31.7 therecf,
the following: : : ‘

- w31..71 (16) For the purposes of subsection (2){a),
'a corpdration is affiliated with another
. corporation if’ : :

(i) ‘one is controlled by the other, _
(ii) both are controlled by the same person
or group of persons acting in conc¢ert, or

 (iii) each is affiliated with the same
corporation; and '

(b) a partnership or sole proprietorship is
‘affiliated with 'another partnership or sole.
proprietorship if ' _ '

(i) one is controlled by the other, :

- (ii) both are controlled by the same person
or group of persons acting in concert, or
(iii) each is affiliated with the same '
partnership or person. - '

" (17) For the ?urposes of subsectioﬁ (16)%, a
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. corporation, partnership or sole proprietorship
is controlled by a person or group:-of persons '
- acting in concert, if that person-o;-group'is-in'
" fact able, from time to time, to direct the '
~ policies”of that corporation,  partnership of -
- sole proprietorship. : : ' '

31.74(1) Where, on application by the Competi-
tion Policy Advocate, and after -affording every
person against whom an order is sought .a reason-
able opportunity to be heaxd, the Board finds

. that a person or persons, by exercising any
right or interest, whether conferred by statute
or otherwise, in a patent, trade mark, copyright
or industricl design in.a manner not expressly
authorf¥ed by the Patent Act,.the Trade. Marks '
Act, the Copyrights Act or the Industrial Design
Act, as the case may be, have affected or are '
1likely to affect competition, adversely in a
market, the Board may make an order ditected to
any person who has been so afforded. an :opportun-
ity to be heard ‘ o S

- {a) declaring unenforceable; in whole or in
part, any agreement, arrangement or licence
into which that person has entered relating to
the use of the patent,- trade mark, copyright
or industrial design; ' o
+ (b) restraining that person from carrying

out or exercising any or all of the terms*:
or provisions of an agreement, arrangement or
licence mentioned in paragraph (&); or

(c) directing the granting by that person

of licences under the patent, copyright or
industrial design to such persons and on such
terms and conditions, as are specified in the
order. ‘ ‘ :

(2) No order shall be -made under this section
that is at variance with any treaty, convention,
arrangement or engagement with any other country
respecting patents, trade-marks,‘copyrights'or

industrial designs to which Canada is a party.

Bl;76(l)_Fdr the purposes of this section,

"article" includes each separate type, size,
welght and quality ‘in which an article,
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within the meanlng assrgned by section 2, is
produced;

“specialization agreement” means an agreement
in which each party thereto agrees to dis- |
continue producing an article in the product-
ion of which he is engaged at the time the
agreement is entered into on ‘the condltlon
that each other party to the agreement ‘agrees
to discontinue. producrng an article in the,
production of which he is engaged at the time
the agreement is entered into, and intludes:
such an agreement in ‘which the parties also
agree to buy exclusively from each other the
articles that are the subject of theé agree-
ment.

(2) Where, on application by any person who has
entered into or proposes to enter into’'a special-
ization agreement, and after affording the:
Competition Policy Advocate a reasonable opportunity
to be heard, the Board finds that an agreement or
"‘proposed agreement is a specrallzatlon agreement
"~ and that : -

-

(a) the implementation of. the agreement or
proposed agreement is likely to bring about

- substantial gains in efficiency, wherever they
may arise, that will save resources for the

. Canadian economy, and '

{(b) no attempts have been made by the parties

to the agreement or proposed-agreement to. coerce
any person to become a party to the agreement
or proposed agreement, :

subject to subsections (3) and - (4), the Board .

may, by order, .allow the agreement or ‘proposed

agreement for a period specified in *the order
that is not longer than five years calculated

from the date of the order or where, pursuant to
subsection (3) ‘or. (4), the allowance of the agree-
ment or proposed agreemeht'is made effective

after a condition described in paragraph (3) (b)

is fulfilled, for a period specrfred in the order
that is not longer than the perlod 'not exceeding.
ten Vears, durlng which the series of reductions
referred to in the condltlon is to take place.

(3) Where,‘on an appllcatlon under subsection (2) »
the Board finds that a specialization agreement or
proposed specialization agreement meets the
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conditions. prescrlbed in- paragraphs (a) and (b)

~of that subsection and thata. reduction in any

. duties of customs or othexr trade barriers
~appllcable to an article- that is a subject of

~ .the agreement or proposed agreement, a remission
' of such duties.or some other act that is- irrevers-
ible by the partles to the agreement or proposed
,agreement would prevent the’ agreement or proposed
"agreement from lessening competition substantlally
©oxr’ would otherw1se lessen any adverse effect that.

the ‘agr ment ‘'or proposed agreement might have

on com ition and would not be inconsistent with

the purpose of the agreement or proposed agree- -
ment, theé Board may, by order, allow. the agreement

or proposed agreement with such allowance to be
effective only.after such of the’ followmng
conditions as are spec1f1ed in the order are-
'fulfllled |

'(a) an order in- council is made under sectlon
16 of thé Customs Tariff effecting a’ SLngle
‘reductlon specified in the order of the’ Board
‘of any duties of customs on the . artlcle, '

‘(b) where the Board is satlsfled that the
gains in efficiency arising from the spe-
cialization agreement or proposed speCLalla—
ation agreement are llkely to be achieved in
such a manner or in such stages. that a series
. of reduction rather than a single reduction in
the duties of customs on the article is desir-
able, an order in council is made -under section
16 of the Customs Tariff effecting a series
of reductions specified in the order of-:the
-Baord of any duties of customs on the article
during a period not exoeedlng ten vears;

(c) an order in council is made under section

17 of the Frnanc1al Administration Act effect-

ing a remission or remissions specified in the
order of the Board of any duties of customs
~on the article; :

{d) trade barriers, appllcable to the article,
other than duties of customs, are reduced in
a manner specified in the order of the Board;
and . :

(e) some other act speleled in ‘the order of
the Board that is irreversible by the parties
to the agreement or proposed agreement is done.

/
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(4) Where, on an application -under subsection (2),
the Board finds that a specialization agreement
or proposed specialization agreement meets the
conditions prescribed in paragraphs (a) and (b)
of that .subsection- but also finds that the agree-
ment or proposed agreement would or would be likely ,
to have the result of eliminating, completely or
virtually completely, competition.in the market
to which it relates, the Board shall by order
refuse to allow the agreement or proposed agree-
ment -unless it also finds that there are in effect

duties .of customs or other trade barriers applicable

to an article that is a subject of the’ agreement ox
proposed- agreenient, a reduction or remission of
which would prevent such result or that some

other act, irreversible by the parties to the ,
agreement or proposed agreement would prevent such

" result, in which case the Board shall, by order,
allow the agreement or proposed agreement with such.
allowance to be effective only after such of the '
conditions, referred to in paragraph (3) (a) to

(e), as would:; in the opinion of the Board,
prevent such result and as are specified im
the order are fulfilled.

33. Section .32.1 of the said Act is repealed and
the following substituted therefor:

"32.1(1) This section applies only in respect
of conspiracies, combinations, agreements and
arrangements whereby one or more persons who
carry on business in Canada conspire, combine,
agree or arrange with a person or persons .

" who carry on business outside Canada to

(a) restrict the importation of a product
into Canada; -

(b) reduce or limit the wvalue of exports

of a product from Canada; or '

(¢} adversely affect competition, in Canada

in a manner otherwise than as described -
in paragraph (a) or (b). y

(2) Every one who is a party to a conspiracy,
combination, agreement or arrangement to which
this section applies is guilty of an indictable.
offence and is liable to a fine in the discret-
ion of the court or to imprisonment for five
“years or to both. ‘ : "

(3) Notwithstandihg subsection (1), this section

.
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~* does not applyfin‘respecﬁ of.an_agreemeﬁt or
arrangement . S ‘ '

(a) that is specifically authorized by an
Act of Parliament; or . o ' g
(b) that is entered into only by persons,

" each of whom is an affiliate, as that -

.‘relationship'is‘defined_in subsections
38(7) and (7.1),‘ofjeverY'other person who
'is a party to the agreement ox arrangement.

(4) In alprosecutién under this section, the
court shall not- convict a person or persons whg'

.
]

carry on business in Canada where that person
or those persons establish that they do - not,
individually or collectively, account for
fifty per cent or more of the production ox
. supply in canada of .the product in relation
. bo which the prosecution was brought against
£ that person oI those ..persons.. .

32.11(1) Any corporation that carries on business
in Canada and that implements, in whole or in -
part in Caﬁada, a directive, instruction, intimation
of policy or other communication to the corporation
.0Y any person from a person in a country other

than Canada who is in a position to direct or
{nfluence the policies of the corporation, which
communication is for the purpose of giving effect
in Canada to a. conspiracy. combination, agreement
or arrangement wherever entered into, to fix prices,
allocate. markets, limit production or impede
technological change is, whether or not any
director or officer of the corporation in Canada
has knowledge of the conspiracy,.combination,
agreement oOr arrangement, guilty of an indictable
offence and is liable to-a fine in the discretion .
of the court. : T

- {2) No proceedings may be commenced under this, ,
section against a particular~corporation where an
applicaticn has been made by the Competition: B
Policy Advocate under section 31.6 for an order
against that corporation or any other person
based on the same OI substantially the same facts
as would be alleged in proceedings under this
section. ' .

(3) Subsection (1) does not apply in respect of
‘a conspiracy: combination, ‘agreement or arrange-
ment that ‘s entered into only by,corporations
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‘each of which is,‘-_i'r‘x_rrespect of everyone of the
others, an affiliate’as that relationship is
defined in subsections 38(7) and (7.1) ST
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ANNEX C)

FORETGN INVESTMENT REVIEW ACT, 1973-74 S.C., c. 46.

Purpose of Act

2. (1) This Act is enacted by the Parliament Of

Canada in recognition by Parliament that the
extent to which control of Canadian industry,
trade and: commerce has become acquired by persons
other than Canadians and the effect thereof on
the ability of Canadians to maintain effective
control over their economic environment is a
matter of national concern, and that it is

.

“therefore expedient to establish-a means by which '

measures may be taken under the authority of
Parliament to ensure that, in so far as is practic-
able after the enactment of this Act, control of
Canadian businéss enterprises may be acquired

by persons other Canadians, and new businesses

may be established in-Canada by persons, other

than Canadians, who are not already carrying on
husiness in Canada or whose new businesses in
Ccanada would be unrelated to the business already
being carried on by them in Canada, only if it

has been assessed that the acquisition of control

of those enterprises or the establishment of those
new businesses, as the case may be, by those persons
is or is likely to be of significant benefit to
Canada, having regard to all of the factors to be
taken into account under this Act for that purpose. |
(2) In assessing, for the purposes of this Act,
whether any acquisition of control of a Ganadian
business enterprise ‘or the establishment of any
new business in Canada is-or is likely to be of
significant benefit to Canada, the factors to be
taken into account are as follows: :

(a) the effect of the acguisition or estab-
l1ishment on the level and nature of economic
activity in Canada, including, without limit-
ing the generality of the foregoing, the effect
ori employment, on resource -processing, on the
utilization of parts, components and services
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produced in Canada, and on exports from Canada;

(b) the degree and. significance of .participa-
tion by Canadians in the business enterprise

or new business and in'any industry or industries
in canada of which the business enterprise or

new business forms or would form a part;

(c) the effect of the acquisition or establish-
ment on productivity, industrial efficiency, '
technological development, product innovation
and product .variety in Canada;

(d) the effect of the-acquisition or estab--
lishment on competition within any industry or
industries in Canada; and :

* (e) the compatilibity of the acquisition or
_establishment with national industrial and
economic policies,. taking into consideration
industrial and economic policy objectives . :
‘enunciated by the government or legislature of
any province likely to be significantly affected
by the.acguisition or establishment. :
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ANNEX D)

GUIDELINES OF GOOD CORPORATE CITIZENSHIP, Minister of Trade and

Commerée,'1066.

T e

- The

(a)

‘(b)

~

guldellnes provmde as follows:

pursuit or sound growth and full realization
of the company's productive potential, thereby
sharing the national objectlve of full and
effective use of the natlon s resources,

realization of maximum competltlveness through

the most effective use of the company's own
resources, recognizing the desirability of
progressively achieving approprlate speclal-

" ization of productive operations within the

- (e)

(d)

{e)

(£)

{g)

lnternatlonally afflllated group of’ companies;

maximum development‘of market opportunl es in .-
other countries as well as in Canada; ‘

where applicable, to extend processing of
natural resource products to the extent
practicable on an economic basis;

puirsuit of a pr1c1ng policy designed to assure
a fair and reasonable return to the company

and to Canada for all goods and services sold
abroad, including sales to the parent company
and other foreign affiliates; .

in matters of procurement, to search out and

develop economic sources of supply in Canada;

‘to develop as an integral part of the Canadian

operation wherever practicable, the technolo-
gical, research and design capability necessary
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(1)

(3)

(1)
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tor

to enable the company -to pursue appropriate

product development: programmes so as to take
full advantage -of market opportunities
domestically and abroad; ) -

retention of a sufficient share of earnings
.to give appropriate financial support to the
growth requirements of the Canadian operation,
having in mind a fair return to shareholders
on capital invested;

to work toward a Canadian outlook within
management, through purposeful training pro-
grammes, promotion of qualified Canadian
personnel and inclusion of a major proportion
of Canadian citizens on its board of directors;

to have. the objective of a financial structure
which provides opportunity for equity parti-
cipation in the Canadian enterprise by the
Canadian public; . ‘ SR

periodically to publish information on the’

. financial position and operations of the

company; and

to give appropriate attention and support to
recognized national objectives and established
government - programmes designed 4o further
Canada's economic development and to encourage

"and support Canadian institution directed

toward the intellectual, social and cultural
advancement of the community.

“
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- ABSTRACT . o |
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One of the structural problems of the Canadian

manufacturing industry is short Qroduction runs.

- ey

One.might believe at firét glanpe'that it is due
to the fact that .the Canadian population is reiatively small,

but'thennthe question arises: why not export more?

N
1

CIn thls paper we submlt that one of the reasons why

-Canadlan corporatlons involved in the’ manufacturlnq sector do

)
not extend their productlon runs by exporting more is that in

‘a very 51gn1f1cant number of cases, such corporatlons are part

of a multlnatlonal-conglomerate‘and the parent compaqy imposes

export restrictions on its. subsidiaries. For various reasons

including sﬁate of mind created partly by tariff policies,

multinationals reqeire‘fheir Canadian unit to supply the entire,

but no more of than, local market.

In antitrust law, such market allocation is

prohibited when it is agreed upor between separate entities.

Nevertheless in the present state of legislation it is permited

when occurring between affiliates.

We submit that territorial allocation of markets
between units of a same multinational should also be viewed

as an unlawful conspiracy when one of the consequences of



RO . such a scheme is to prevent the Canadian unit from exporting.

The ratlonal behlnd such an aopllcatlon of the

"Intra- Corporate Consplracv” theory s twofold flrst,

closer look at the very structure of the multlnatlonal reveals

that the. actual level of confllctlnq interésts w1th1n the multl—
L ' national is neqlected by uoth the, tradltlonal 1eqal approach |
| of the enterprlse based on whether or not various units are

.separatcly 1ncorporated and the t“adltlonal economlc approach

based solely on the idea that since what the multlnatlonal

searches for is global maxlmlsatlon of proflts, it can constltute

nothing but a SLngle, one mlnded enterprise.

Secondlyh from a.purely practical point of Vieﬁ,
adian "interest in exporting more manufactured prodects
milita in favour of a limited adoption of the intra~
corporate con iracy doctrine. Since it is sovereign, Parliament
could decide to add the-doctrine, cven assuming that from a
theoretical point of view thre could be ﬁo'true conspiracy'
within a same multinational two separate minds not being

involved.

in order to have Canadian subsidiaries producing
in longer runs and exporting rather than producing‘too wide
a variety of goods for Canadian consumption only, we propose

that Parliament make it unlawful for a unit of ‘a multinational




corporatlon to agree oOr arrange w1th any other'unit OE‘the'_"

‘ same multlnatlonal corporatlon to. allocate terrltorles

v

between themselves when -ope of the potentlal effects of the

consplracy could be to prevent a Canadman unit of the multl—

-
-

national corporation from ehportlng manufactured goods out-

]

side Canada.





